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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Part 800
RIN 0580-AB24

Reauthorization of the United States
Grain Standards Act

AGENCY: Grain Inspection Packers and
Stockyards Administration, USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (USDA) Grain Inspection,
Packers and Stockyards Administration
(GIPSA) is revising existing regulations
and adding new regulations under the
United States Grain Standards Act
(USGSA), as amended, in order to
comply with amendments to the USGSA
made by the Agriculture
Reauthorizations Act of 2015.
Specifically, this rulemaking eliminates
mandatory barge weighing, removes the
discretion for emergency waivers of
inspection and weighing, revises
GIPSA’s fee structure, revises
exceptions to official agency geographic
boundaries, extends the length of
licenses and designations, and imposes
new requirements for delegated States.
DATES: Effective July 29, 2016.

FOR FURTHER INFORMATION CONTACT:
Barry Gomoll, 202-720-8286.

Persons with disabilities who require
alternative means for communication
(Braille, large print, audio tape, etc.)
should contact the USDA Target Center
at (202) 720-2600 (voice and TDD).
SUPPLEMENTARY INFORMATION:

Overview

On September 30, 2015, President
Obama signed into law the Agriculture
Reauthorizations Act of 2015, Public

Law 114—54 (The Reauthorization Act).
In addition to extending certain

provisions of the USGSA (7 U.S.C. 71—
87k) to 2020, the Reauthorization Act
also made several changes to the
existing law. Therefore, GIPSA issued a
proposed rule in the Federal Register to
amend 7 CFR part 800 to comply with
the amendments made by the
Reauthorization Act and solicited
comments from interested parties (81 FR
3970). Specifically, GIPSA proposed to:

¢ Remove the requirement to
officially weigh inbound barge
shipments at export port locations
(§800.15 and § 800.216);

e approve requests for waivers of
official inspection and weighing
requirements for export grain in
“emergencies or other circumstances
that would not impair the objectives of
the [USGSA] whenever the parties to a
contract for such shipment mutually
agree to the waiver and documentation
of such agreement is provided to the
Secretary prior to shipment” (§ 800.18);

e base the portion of fees assessed on
tonnage on the 5-year rolling average of
export tonnage volume (§ 800.71);

¢ adjust fees annually to maintain a 3
to 6 month operating reserve for
inspection and supervision services
(§800.71);

e remove the provision that allows
applicants to request service from an
official agency outside an assigned
geographic region after 90 days of
nonuse of service (§800.117);

e waive the geographic boundaries
established for official agencies between
two adjacent official agencies if both
official agencies agree in writing to the
waiver (§ 800.117);

e without changing current
termination dates, terminate inspection
licenses every 5 years instead of every
3 years (§ 800.175);

o require delegated States to notify
GIPSA of any intent to temporarily
discontinue official inspection or
weighing services at least 72 hours in
advance, except in the case of a major
disaster (§ 800.195);

e review delegated states every 5
years and certify that they comply with
the requirements for delegation under
the USGSA (§ 800.195);

e require designated official agencies
to respond to concerns identified during
GIPSA'’s consultations with customers
as part of the renewal of a designation
(§800.196); and

e extend the minimum length of
designation for official agencies from 3
years to 5 years (§ 800.196).

Fees

GIPSA last made changes to its fee
schedule on May 1, 2013 (78 FR 22151—
66). At that time, GIPSA determined
that the existing fee schedule for
inspection and weighing services would
not generate sufficient revenue to
adequately cover program costs through
fiscal year 2017. To correct this problem
and to build an operating reserve,
GIPSA increased fees by 5 percent in
fiscal year 2013 and an additional 2
percent for each successive year through
fiscal year 2017.

In addition, GIPSA restructured its
tonnage fees to more accurately reflect
the administrative and supervisory costs
at the national and local level. In order
to establish an equitable tonnage fee for
all export tonnage utilizing the official
system, GIPSA began assessing the
national tonnage fee on all export grain
inspected and/or weighed (excluding
land carrier shipments to Canada and
Mexico) by delegated States and
designated agencies. GIPSA also shifted
workers compensation costs from the
national to the local level to fully reflect
where those workers compensation
costs originated.

Prior to the Reauthorization Act,
GIPSA used projected future tonnage
volumes as a basis to calculate tonnage
fees. The Reauthorization Act amended
the USGSA to require that tonnage fees
be based on the five-year rolling average
of export tonnage volumes. In order to
comply with this new tonnage fee
requirement, GIPSA proposed to adjust
both the national and local tonnage fees
on a yearly basis. GIPSA proposed that
the national tonnage fee would be the
national program administrative costs
(the costs of management and support of
official inspection and weighing) for the
previous fiscal year divided by the
average export tonnage for the previous
5 fiscal years. Also, the local tonnage
fees would be the Field Office
administrative costs (the costs of
management, support, and maintenance
of each Field Office) for the previous
fiscal year divided by the average
tonnage serviced by that Field Office for
the previous 5 fiscal years.

The Reauthorization Act further
requires adjustment of all of GIPSA’s
fees for the performance, supervision,
and administration of official inspection
and weighing services at least annually
to maintain a 3 to 6 month operating
reserve. Given that the number of
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requests for official inspection and
weighing services varies with the
amount of grain produced and exported
from year to year, an operating reserve
allows funding of operations in periods
during which revenue may not equal or
exceed costs. In order to maintain an
appropriate level of operating reserve,
GIPSA proposed to increase or decrease
inspection and weighing fees when the
operating reserve is less than 3 times or
more than 6 times monthly operating
expenses. For each $1 million that the
operating reserve is below 3 months or
above 6 months of the operating
expenses, GIPSA would increase or
decrease fees by 2 percent, respectively.
GIPSA also proposed to set a 5 percent
limit on changes to fees for service per
calendar year. GIPSA’s annual user fee
revenue for performance, supervision,
and administration of official inspection
and weighing is approximately $40
million. Therefore, an increase or
decrease of 2 to 5 percent would
approximately equal between $0.8 and
$2 million annually.

In addition to these annual reviews of
fees, GIPSA will continue to evaluate
the financial status of the official
inspection and weighing services to
ensure that the revenue for each service
covers the cost to GIPSA of providing
that service. Also, GIPSA will continue
to seek out cost saving measures and
implement appropriate changes to
reduce costs and minimize the need for
fee increases.

This action is authorized under the
USGSA (7 U.S.C. 79(j)), which provides
for the establishment and collection of
fees that are reasonable and, as nearly as
practicable, cover the costs of the
services rendered, including associated
administrative and supervisory costs.
The tonnage fees cover the GIPSA
administrative and supervisory costs for
the performance of GIPSA’s official
inspection and weighing services;
including personnel compensation and
benefits, travel, rent, communications,
utilities, contractual services, supplies,
and equipment.

Exceptions to Geographic Boundaries

The Reauthorization Act requires
changes to GIPSA’s exception program
for official agencies to operate outside of
their geographically assigned areas.
Prior to the Reauthorization Act, the
regulations provided for three types of
exceptions: Timely service, nonuse of
service for 90 consecutive days, and
barge probe inspections. The
Reauthorization Act amended the
USGSA to eliminate the nonuse of
service exception and add a provision
for geographically adjacent agencies to
provide service in each other’s assigned

geographic territories at an applicant’s
request if both agencies agree in writing.
GIPSA proposed to revise the current
regulations to comply with the changes
to the USGSA by the Reauthorization
Act.

GIPSA currently has 95 agreements
for agencies to operate outside of their
assigned territories and GIPSA will
continue to honor those agreements.
Under GIPSA’s proposed rule, an
agency would be permitted to provide
service at a location in another adjacent
agency’s territory, provided that both
agencies and the applicant for service
submit an agreement in writing to
GIPSA.

Delegations

As required by the Reauthorization
Act, GIPSA proposed to impose new
requirements on State agencies that
GIPSA delegates to perform export
inspection and weighing services at
export port locations under the USGSA.
The Reauthorization Act requires the
Secretary to certify that State agencies
continue to meet statutory requirements.
Accordingly, GIPSA will review each
delegated state every 5 years to
determine that it meets the criteria for
delegation set forth in the USGSA.
GIPSA proposed to implement a process
mirroring the existing process that
GIPSA uses to renew the designations of
official agencies. The Reauthorization
Act also requires that a delegated State
must notify GIPSA in writing of any
intent to discontinue providing official
service at least 72 hours prior to
discontinuation. GIPSA proposed to add
this requirement to the section of the
regulations concerning responsibilities
of delegated States (7 CFR 800.195(f)).

Emergency Waivers

The Reauthorization Act amended the
USGSA (7 U.S.C 77(a)(1)) to state, “The
Secretary shall waive the foregoing
requirement [that all grain exported
from the U.S. be officially inspected and
weighed] in emergency or other
circumstances that would not impair the
objectives of this chapter whenever the
parties to a contract for such shipment
mutually agree to the waiver and
documentation of such agreement is
provided to the Secretary prior to
shipment.” This change to the USGSA
substituted the word ““shall” in place of
the former word “may,” indicating that
GIPSA no longer has discretion to
approve waivers of official inspection
and weighing requirements in
emergencies. For this reason, GIPSA
determined that it is important to clarify
what constitutes an emergency.

In the proposed rule, GIPSA proposed
to define the term “emergency’ in 7

CFR 800.00 as “‘a situation outside the
control of the Service or a delegated
State that prevents prompt issuance of
certificates in accordance with
§800.160(c).” The proposed rule linked
the definition of “emergency” to the
timely issuance of certificates. Upon
further reflection, linking waivers to
certification does not cover situations
where no service is provided.
Certificates would never be issued in
circumstances where no official
inspection or weighing occurs.
Accordingly, GIPSA is revising the
definition of “emergency” from the
proposed rule to more closely tie
emergency situations to the ability of
GIPSA or a delegated State to provide
official services in a timely manner
when requested. The issuance of
certificates, as described in 7 CFR
800.160(c), provides that a certificate
must be issued by the close of business
on the next business day after
inspection or weighting. The proposed
regulation incorporated that time
period. Currently, 7 CFR 800.18(b)(6)
provides a 24-hour period for granting a
waiver for circumstances in which
service is not available. Because GIPSA
is no longer linking emergency waivers
with only the issuance of certificates in
800.160(c), GIPSA has decided to set the
determination for emergency waivers
based on this same time frame as
800.18(b)(6).

Timely service delivery ensures that
GIPSA will continue to facilitate the
marketing of cereals and oilseeds and
issue certificates in accordance with the
regulations. To that end, the emergency
waiver provisions provide a mechanism
for grain shipments to continue in a
situation that prevents service delivery
within 24 hours of the scheduled
service time.

Comment Review

GIPSA received nine comments in
response to the proposed rule published
January 25, 2016, in the Federal
Register (81 FR 3970). One comment
was a request for extension of the
comment period, which GIPSA granted
on February 24, 2016 (81 FR 9122). Two
grain industry associations submitted a
joint comment, which was supported by
an additional submission from several
other grain industry associations. Other
comments were submitted by an
association of official inspection
agencies, a farm organization, a grain
elevator operator, and two private
individuals, one of whom submitted
two separate comments. Two of the
eight comments concerned quinoa and
rice standards, commodities which are
not covered under the USGSA and this
rulemaking. All comments were
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supportive of the proposed rule, with
some suggested changes to the proposed
regulations. Suggestions are addressed
below in the order they appear in the
regulations.

Emergency Waivers (7 CFR 800.0 and
18)

Several commenters suggested
changes to GIPSA’s proposed definition
of the term “emergency.” The grain
industry associations suggested that
GIPSA remove the terms “outside of the
control of the Service or a delegated
State” from the definition. They felt this
would allow GIPSA to use excuses to
avoid issuing emergency waivers. The
farm organization commented that
waivers of official inspection and
weighing, even in emergency situations,
could impair the objectives of the
USGSA. They suggested that GIPSA
define “emergency,” as narrowly as
possible.

GIPSA notes that the intent of
Congress in changing the language of
the USGSA is to remove the Secretary’s
discretionary authority to deny
emergency waivers. But, GIPSA does
not agree with the industry associations
comment that GIPSA does not have the
authority to define the term through the
rulemaking process. Without a concrete
definition, what constitutes an
emergency is ambiguous and requires
clarification.

For example, the industry
associations’ suggestion that any
situation that prevents service should
constitute an emergency is far too broad.
This suggestion makes possible
“emergency’’ situations in cases where
the applicant or other interested party
could have otherwise taken steps to
allow official inspection or weighing to
occur. GIPSA does agree, however, with
the industry associations’ comment that
whether the situation is under the
control of GIPSA should not matter for
determining an emergency. But, GIPSA
also agrees with the farm organization’s
comment that excessive waivers could
impair the USGSA as they allow grain
to be exported from the U.S. without
official inspection or weighing.

Therefore, GIPSA finds it important to
define “emergency”’ in the regulations
to prevent future confusion over what
does and does not constitute an
emergency. GIPSA is adopting a
definition of “emergency” to describe
situations outside of the control of the
applicant for service, as defined in the
regulations. Under this definition,
applicants would still be responsible for
complying with the requirements for
obtaining official service listed in 7 CFR
800.46.

s

Waivers for Other Circumstances (7 CFR
800.18)

The industry associations and farm
organization both addressed the
issuance of waivers in circumstances
other than emergencies. The industry
associations point out that the language
of the USGSA provides for mandatory
waivers in instances other than
emergencies for “‘other circumstances
that would not impair the objectives of
the USGSA when the buyer and seller
agree to waive official inspection and
weighing requirements.” The
associations requested that GIPSA revise
the language in 7 CFR 800.18(b)(7)(A)
and (B) to be inclusive of this. The
associations contend that waivers must
be granted regardless of whether an
“emergency”’ exists. The farm
organization maintains that by allowing
grain to ship without certification of
quality or quantity, waivers impair the
objectives of the USGSA and should not
be granted in non-emergency situations.

7 CFR 800.18 provides for two
categories of waivers: (1) Emergency and
(2) other circumstances that do not
impair the objectives of the USGSA. The
Reauthorization Act removed GIPSA’s
discretionary authority to approve such
waivers but added to the second
category the condition that the parties to
a contract must mutually agree to the
waiver and provide documentation to
GIPSA. The proposed rule incorporated
portions of this language in 7 CFR
800.18, but review of the comments
showed that this interpretation would
be misconstrued to connect “emergency
waivers” with the “other
circumstances’” waivers.

In the Congressional findings and
declaration of policy (7 U.S.C. 74), the
objectives of the USGSA include “that
grain may be marketed in an orderly and
timely manner and that trading in grain
may be facilitated” and ‘“‘that the
primary objective of the official United
States standards for grain is to certify
the quality of grain as accurately as
practicable.”

GIPSA already provides for waivers in
“other circumstances that would not
impair objectives of [the USGSA]” in 7
CFR 800.18. GIPSA provides waivers
for: Elevators that ship fewer than
15,000 metric tons in a calendar year,
grain exported for seeding purposes,
grain shipped in bond, grain exported
by rail or truck to Canada or Mexico,
grain not sold by grade (7 U.S.C. 77
provides for this specific category of
waiver), service not available, and high
quality specialty grain shipped in
containers. GIPSA has determined that
these circumstances, as described in the
regulations, do not impair the objectives

of the USGSA and that granting them
helps facilitate the marketing of U.S.
grain. GIPSA has historically used the
notice-and-comment process of the
Federal Register to determine which
circumstances do not impair the
objectives of the USGSA. Soliciting
public opinion is the best method for
determining other classes of waivers
that do not impair the objectives of the
USGSA. GIPSA agrees with the farm
organization that waivers run counter to
the objective of certifying grain as
accurately as practicable and that
excessive waivers would lead to a loss
of confidence in U.S. exports. Provided
that parties reach mutual agreement and
provide notice to GIPSA, the amended
USGSA requires GIPSA to consider
what other circumstances for waivers
would not impair the objectives of the
USGSA. Additional general regulation is
not required. For these reasons, GIPSA
is omitting the proposed sections
800.118(b)(7)(B) & (C) from the final rule
and is not adding a new blanket
category of waivers for situations in
which the buyer and seller agree to
waive official inspection or Class X
weighing.

Fees for Official Inspection and
Weighing (7 CFR 800.71)

The grain industry associations
recommend that GIPSA use the
midpoint of the 3 to 6 month reserve
figure as the determination of when fees
are to be adjusted. They suggest that fees
should be raised or lowered based on
whether they exceed or fall below 4.5
months reserve. They agreed with
GIPSA’s proposal of 2 percent increase
per $1 million above or below the target
amount, though they disagreed with
GIPSA’s proposal of a 5 percent limit
per year on increases or decreases and
suggested there be no limit.

GIPSA agrees with the
recommendation of setting the trigger
for adjusting fees at the midpoint of 4.5
months reserve. This target should
better help GIPSA to maintain a 3 to 6
month operating reserve. GIPSA
disagrees with the grain industry
associations’ suggestion that there be no
limit. GIPSA believes that a yearly limit
on fee increases and decreases is
necessary to provide a more stable fee
structure from year to year, which
affects all sectors of the industry. While
a large decrease would likely be
welcomed by producers, marketers, and
consumers, GIPSA believes that the
possibility of a large increase in future
years would be untenable to these same
groups. In the April 15, 2013, fee rule
(78 FR 22151), GIPSA increased fees by
5 percent in the first year and by 2
percent in each ensuing year, in order
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to minimize the impact of a large
increase. GIPSA feels that the annual 5
percent cap follows this precedent of
minimizing the impact of large fee
changes. Moreover, if the monthly
operating reserve falls outside the 3 to
6 month reserve by an amount that
cannot be adjusted by the automatic
corrections established in this
regulation, then GIPSA will reconsider
the fees through additional rulemaking.

The grain industry associations
recommended that GIPSA suspend the
fee for supervision of official agency
inspection and weighing, which GIPSA
has done with a notice in the June 28,
2016, edition of the Federal Register (81
FR 41790). Their recommendations for
changes to fees for rice and commodity
inspections fall outside the scope of this
rulemaking.

The grain industry associations
recommended that GIPSA perform
annual reviews of all fees in Schedule
A of 7 CFR 800.71 in order to keep them
in balance with each other. GIPSA
currently conducts such a review
approximately every five years. GIPSA
proposed adding language to the
regulations declaring its intent to
continue periodic reviews. These
reviews are intended to ensure that the
fees for service are closely aligned with
GIPSA’s costs to provide these services.
These reviews, along with departmental
approval, comment solicitation, and
comment review are often lengthy and
costly processes. Because the automatic
increases and decreases of all fees
should maintain a 3 to 6 month
operating reserve, GIPSA believes a
complete review of fees every year
would impose unnecessary time and
money costs that would exceed any
potential gain to stakeholders.

The grain industry associations
recommended that GIPSA perform an
annual review of expenses and work to
bring those expenses down. They also
mentioned that GIPSA should publish
financial data for the preceding fiscal
year by the beginning of the ensuing
calendar year.

GIPSA is aware that the export grain
industry is highly competitive and
operates on slim margins. Accordingly,
GIPSA takes measures to reduce costs
whenever possible. In the recent past,
GIPSA reduced cost by taking advantage
of employee attrition to not fill positions
after retirement, using intermittent and
seasonal employees in export offices,
and using alternative work schedules in
order to reduce employee overtime
hours. GIPSA publishes extensive
financial data in its annual report to
Congress. Additionally, GIPSA has
made and will continue to make
financial information available on its

public Web site prior to the release of
the annual report to Congress.

Geographic Boundary Exceptions (7
CFR 800.117)

The commenter representing an
official inspection agency association
recommended that GIPSA change the
proposed language in 7 CFR
800.117(b)(3) to reflect the intent of
Congress to remove GIPSA’s discretion
to approve waivers of official agency
boundaries based on signed agreements.
They acknowledge that GIPSA must still
be notified of such agreements and
review the agreements for compliance
with the USGSA. Another commenter
expressed support for allowing such
agreements between adjacent official
agencies. Since the Reauthorization Act
amended the USGSA to read that “the
Secretary shall allow a designated
official agency to cross boundary lines”
if certain provisions are met (7 U.S.C.
79(f)(2)), GIPSA agrees with the
recommendation and is changing the
language contained in the proposed
rule.

Delegations (7 CFR 800.195)

The grain industry association
commenters recommended a few
changes to GIPSA’s proposed rule
language concerning delegations of State
agencies. They recommended that a
delegated State must notify all affected
export port locations and elevator
operators, in addition to notifying
GIPSA, 72 hours in advance of any
intent to discontinue service. They also
recommended including language
requiring GIPSA to notify Congress
within 24 hours of any disruption.

The Reauthorization Act only requires
delegated States to notify GIPSA of any
intent to discontinue service, while
requiring GIPSA to “immediately take
such actions as are necessary to address
the disruption and resume inspections
or weighings” (7 U.S.C. 77(d)(1)). Under
such circumstances, it would fall on
GIPSA to provide notification to
customers. GIPSA declines to include
language in the regulations concerning
its requirement to notify Congress, as
that is already required by the USGSA
(7 U.S.C. 77(d)(2)) and inclusion in the
regulations is unnecessary.

Additionally, the industry
commenters recommended that the
reviews of delegated States should start
no later than September 30, 2016, and
that funding for the reviews be derived
solely from appropriated funds. GIPSA
intends to conduct formal reviews for
each of the five delegated States
mirroring the existing process that
GIPSA uses to renew the designations of
official agencies. GIPSA intends to

conduct the first review prior to
September 30, 2016, and plans to
conduct reviews for every State before
certain provisions of the USGSA are set
to expire on October 1, 2020. GIPSA
finds that the inclusion of language in
the regulations concerning the funding
of delegation review through
appropriated funds to be unnecessary.
The USGSA only authorizes user fees to
cover the costs incidental to official
inspection and weighing and related
supervision and administration
activities (7 U.S.C. 79(j) and 7 U.S.C.
79a(1)). Appropriated funds are
authorized to perform compliance
activities (7 U.S.C. 87h), which includes
delegation reviews.

Final Action

Based on the above review of
comments received in response to 81 FR
3970, GIPSA is amending the
regulations of 7 CFR part 800 as
outlined in the proposed rule, with
exceptions noted in the comment
review.

Executive Orders 12866 and 13563 and
the Regulatory Flexibility Act

The Office of Management and Budget
has designated this rulemaking as not
significant under Executive Order
12866, “Regulatory Planning and
Review” and Executive Order 13563,
“Improving Regulation and Regulation
Review.” Since grain export volume can
vary significantly from year to year,
estimating the impact in any future fee
changes can be difficult. GIPSA
recognizes the need to provide
predictability to the industry for
inspection and weighing fees. While not
required by the Reauthorization Act,
this rulemaking limits the impact of a
large annual change in fees by setting an
annual cap of 5 percent for increases or
decreases in inspection and weighing
fees. The statutory requirement to
maintain an operating reserve between 3
and 6 months of operating expenses
ensures that GIPSA can adequately
cover its costs without imposing an
undue burden on its customers.

Currently, GIPSA regularly reviews its
user-fee financed programs to determine
if the fees charged for performing
official inspection and weighing
services adequately cover the cost of
providing those services. This policy
remains unchanged in this proposed
regulation. GIPSA will continue to seek
out cost saving measures and implement
appropriate changes to reduce its costs
to provide alternatives to fee increases.

This rulemaking is unlikely to have
an annual effect of $100 million or more
or adversely affect the economy. The
changes to the regulation in this
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rulemaking are a direct response to
Congressional action. Also, under the
requirements set forth in the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601-12),
GIPSA has considered the economic
impact of this rulemaking on small
entities. The purpose of the Regulatory
Flexibility Act is to fit regulatory actions
to the scale of businesses subject to such
actions. This ensures that small
businesses will not be unduly or
disproportionately burdened. GIPSA is
issuing this rulemaking solely because
the Reauthorization Act amended the
USGSA, which requires that the
regulations be updated to reflect the
changes made to the USGSA by the
Reauthorization Act.

The Small Business Administration
(SBA) defines small businesses by their
North American Industry Classification
System Codes (NAICS). This rulemaking
affects customers of GIPSA’s official
inspection and weighing services in the
domestic and export grain markets
(NAICS code 115114). Fees for that
program are in Schedules A (Tables 1-
3) and B of section 800.71 of GIPSA’s
regulations (7 CFR 800.71).

Under the USGSA, all grain exported
from the United States must be officially
inspected and weighed. GIPSA provides
mandatory inspection and weighing
services at 45 export facilities in the
United States and 7 facilities for U.S.
grain transshipped through Canadian
ports. Five delegated State agencies
provide mandatory inspection and
weighing services at 13 facilities. All of
these facilities are owned by multi-
national corporations, large
cooperatives, or public entities that do
not meet the requirements for small
entities established by the SBA. Further,
the provisions of this rulemaking apply
equally to all entities. The USGSA
requires the registration of all persons
engaged in the business of buying grain
for sale in foreign commerce. In
addition, those persons who handle,
weigh, or transport grain for sale in
foreign commerce must also register.
The regulations found at 7 CFR 800.30
define a foreign commerce grain
business as persons who regularly
engage in buying for sale, handling,
weighing, or transporting grain totaling
15,000 metric tons or more during the
preceding or current calendar year.
Currently, there are 108 businesses
registered to export grain, most of which
are not small businesses.

Most users of the official inspection
and weighing services do not meet the
SBA requirements for small entities.
Further, GIPSA is required by statute to
make services available to all applicants
and to recover the costs of providing
such services as nearly as practicable,

while maintaining a 3 to 6 month
operating reserve. There are no
additional reporting, record keeping, or
other compliance requirements imposed
upon small entities as a result of this
rulemaking. GIPSA has not identified
any other federal rules which may
duplicate, overlap, or conflict with this
rulemaking. Because this rulemaking
does not have a significant economic
impact on a substantial number of small
entities, an initial regulatory flexibility
analysis is not provided.

Executive Order 12988

This rulemaking has been reviewed
under Executive Order 12988, “Civil
Justice Reform.” This rulemaking does
not preempt State or local laws,
regulations, or policies unless they
represent an irreconcilable conflict with
this rulemaking. This rulemaking does
not have retroactive effect.

Executive Order 13132

This rulemaking has been reviewed
under Executive Order 13132,
“Federalism.” The policies in this
rulemaking do not have any substantial
direct effect on States, on the
relationship between federal
government and the States, or on the
distribution of power and
responsibilities among various levels of
government, except as required by law.
This rulemaking does not impose
substantial direct compliance costs on
State and local governments. Because
States already retain records for their
ordinary operations, § 800.195(g)(4)
should not have a significant impact on
State governments. Therefore,
consultation with the States is not
required.

Executive Order 13175

This rulemaking has been reviewed
under Executive Order 13175,
“Consultation and Coordination with
Indian Tribal Governments.” To our
knowledge, this rulemaking does not
have tribal implications that require
tribal consultation under Executive
Order 13175. If a Tribe requests
consultation, GIPSA will work with the
USDA Office of Tribal Relations to
ensure meaningful consultation is
provided where changes, additions, and
modifications identified in this
rulemaking are not expressly mandated
by the Reauthorization Act.

Paperwork Reduction Act

In compliance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), the information collection
and record keeping requirements
included in this rulemaking have been
approved by the OMB under control

number 0580-0013, which expires on
January 31, 2018.

GIPSA is committed to complying
with the Government Paperwork
Elimination Act, which requires
Government agencies in general to
provide the public the option of
submitting information or transacting
business electronically to maximum
extent possible.

E-Government Compliance

GIPSA is committed to complying
with the E-Government Act, to promote
the use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

List of Subjects in 7 CFR Part 800

Administrative practice and
procedure, Exports, Grains, Reporting
and recordkeeping requirements.

For the reasons set out in the
preamble, GIPSA amends 7 CFR part
800 as follows:

PART 800—GENERAL REGULATIONS

m 1. The authority citation for part 800
continues to read as follows:

Authority: 7 U.S.C. 71-87k.

m 2.In § 800.0, in paragraph (b), add in
alphabetical order definitions for
“Emergency”’, “Field Office
administrative costs”, “National
program administrative costs”,
“Operating expenses”’, and “Operating
reserve” to read as follows:

§800.0 Meaning of terms.
* * * * *

(b) * * %

Emergency. A situation that is outside
the control of the applicant that
prevents official inspection or weighing
services within 24 hours of the

scheduled service time.
* * * * *

Field Office administrative costs. The
costs of management, support, and
maintenance of a Field Office,
including, but not limited to, the
management and administrative support
personnel, rent, and utilities. This does
not include any costs directly related to
providing original or review inspection

or weighing services.
* * * * *

National program administrative
costs. The costs of national management
and support of official grain inspection
and/or weighing. This does not include
the Field Office administrative costs and
any costs directly related to providing
service.

* * * * *
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Operating expenses. The total costs to
the Service to provide official grain
inspection and/or weighing services.

Operating reserve. The amount of
funds the Service has available to
provide official grain inspection and/or

weighing services.
* * * * *

§800.15 [Amended]

m 3. Amend § 800.15 by removing
paragraph (b)(2) and redesignating
paragraphs (b)(3) and (4) as (b)(2) and
(3), respectively.

m 4.In § 800.18, revise paragraph (b)(7)
to read as follows:

§800.18 Waivers of the official inspection
and Class X weighing requirements.
* * * * *

(b) * * %

(7) Emergency waiver. (i) Upon
request, the requirements for official
inspection or Class X weighing will be
waived whenever the Service

determines that an emergency exists
that precludes official inspection or
Class X weighing;

(ii) To qualify for an emergency
waiver, the exporter or elevator operator
must submit a timely written request to
the Service for the emergency waiver
and also comply with all conditions that

the Service may require.
* * * * *

m 5. Revise § 800.71 to read as follows.

§800.71

(a) Official inspection and weighing
services. The fees shown in Schedule A
of paragraph (a)(1) of this section apply
to official inspection and weighing
services performed by FGIS in the U.S.
and Canada. The fees shown in
Schedule B of paragraph (a)(2) of this
section apply to official domestic
inspection and weighing services
performed by delegated States and
designated agencies, including land

Fees assessed by the Service.

carrier shipments to Canada and
Mexico. The fees charged to delegated
States by the Service are set forth in the
State’s Delegation of Authority
document. Failure of a delegated State
or designated agency to pay the
appropriate fees to the Service within 30
days after becoming due will result in
an automatic termination of the
delegation or designation. The
delegation or designation may be
reinstated by the Service if fees that are
due, plus interest and any further
expenses incurred by the Service
because of the termination, are paid
within 60 days of the termination.

(1) Schedule A—Fees for official
inspection and weighing services
performed in the United States and
Canada, effective October 1, 2015.
Canada fees include the noncontract
hourly rate, the Toledo Field Office
tonnage fee, and the actual cost of
travel.

TABLE 1 OF SCHEDULE A—FEES FOR OFFICIAL SERVICES PERFORMED AT AN APPLICANT’S FACILITY IN AN ONSITE FGIS

LABORATORY 1
Mondayto | Mondayto | satyraay,
(6 a.m. %/o 6 (6 p.m. %/o 6 Sg{/‘gﬁ%g';d Holidays
p.m.) a.m.)
(i) Inspection and Weighing Services Hourly Rates (per service representa-
tive):
1-year contract ($ Per NOUK) ....ccooeeerieereeese e $40.20 $42.10 $48.20 $71.40
NONCONTract ($ PEr NOUF) ..ocveeeieieiieiieicsies e 71.40 71.40 71.40 71.40
(ii) Additional Tests (cost per test, assessed in addition to the hourly rate): 3
(A) Aflatoxin (rapid test kit Method) ..........ccoiiiiiiiiiieis | s | e | e 11.40
(B) Aflatoxin (rapid test kit method-applicant provides kit) 4 ..........c.c...... 9.40
(C) All other Mycotoxins (rapid test kit method) ..........cccooeeriiiniiniennnene 20.80
(D) All other Mycotoxins (rapid test kit method-applicant provides kit) 4 18.80
(E) NIR or NMR Analysis (protein, 0il, Starch, €tC.) ......c.cccooiriiiiiiiiiiiis | eeeeiieeiiinieeies | ereerieeeieeneeeiees | eeereenee e 2.70
(F) Waxy COMn (DI tEST) ..eociiiiiiiiiiiieeiee ettt esreess | eesreesneeseesineesses | soreesseesinneseesinees | eessreesienenreesneens 2.70
(G) Fees for other tests not listed above will be based on the lowest
noncontract hourly rate
(H) Other services
(1) Class Y Weighing (per carrier):
() TrUCK/CONTAINET ...ttt ennens | enennesnessesnensene | oresseesneseensesennns | seeseessessesseneenees 0.70
(7]) RAIICAT ..ttt ennens | eeresneennesresnenene | sreseesneseenenennns | eesreseeeesreneennes 1.70
(i) BAIGE ettt ettt s esbeens | tesbeesnseeseesnteenes | sereeseesnseesieeenees | eeesseesieeeneesieeans 3.00
(iii) Tonnage Fee (assessed in addition to all other applicable fees, only one
tonnage fee will be assessed when inspection and weighing services are
performed on the same carrier):
(A) All outbound carriers serviced by the specific Field Office (per-met-
ric ton):
(1) League City 0.192
(2) New Orleans .... 0.094
(B) POrIANG ...t 0.191
(4) TOIBAO .ttt 0.306
(5) Delegated States > 0.061
(6) Designated Agencies 5 0.061

1Fees apply to original inspection and weighing, re-inspection, and appeal inspection service and include, but are not limited to, sampling,
grading, weighing, prior to loading stowage examinations, and certifying results performed within 25 miles of an employee’s assigned duty sta-
tion. Travel and related expenses will be charged for service outside 25 miles as found in § 800.72(a).

2Qvertime rates will be assessed for all hours in excess of 8 consecutive hours that result from an applicant scheduling or requesting service
beyond 8 hours, or if requests for additional shifts exceed existing staffing.

3 Appeal and re-inspection services will be assessed the same fee as the original inspection service.

4 Applicant must provide the test kit, instrument hardware, calibration control, and all supplies required by the test kit manufacturer.

5Tonnage fee is assessed on export grain inspected and/or weighed, excluding land carrier shipments to Canada and Mexico.
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TABLE 2 OF SCHEDULE A—SERVICES PERFORMED AT OTHER THAN AN APPLICANT’S FACILITY IN AN FGIS
LABORATORY 12

(i) Original Inspection and Weighing (Class X) Services:
(A) Sampling only (use hourly rates from Table 1 of this section)
(B) Stationary lots (sampling, grade/factor, & checkloading):
[ L (1o A (= V=Y o oToT g} e= T 1=y (1= o= 14 1= SRS $22.50
(2) Railcar (per carrier) . 33.30
(3) Barge (per carrier) 209.10
(4) Sacked grain (per hour per service representative plus an administrative fee per hundredweight) (CWT) .................. 0.08
(C) Lots sampled online during loading (sampling charge under (1)(i) of this table, plus):
(7) Truck/trailer CONTAINET (PEF CAITIET) .....eiitiiiietieie ettt ettt ettt h et h e e e s he e e e e bt e s e e ebees e e b e e e s e et eae et e nae et e nneennenn 13.50
(2) Railcar (per carrier) 28.10
(3) Barge (per carrier) 143.00
(4) Sacked grain (per hour per service representative plus an administrative fee per hundredweight) (CWT) .................. 0.08
(D) Other services:
(1) Submitted sample (per sample—grade and fACION) ........c.cooiiiiiiiiiiiie e e 13.50
(2) Warehouseman inspection (per sample) ....... 23.60
(3) Factor only (per factor—maximum 2 fACIOIS) .......c.cuiiiiiiiiiiiie it ettt 6.60
(4) Checkloading/condition examination (use hourly rates from Table 1 of this section, plus an administrative fee per
hundredweight if not previously asseSSed) (CWT) ...ttt s ere e 0.08
(5) Re-inspection (grade and factor only. Sampling service additional, item (1)(i) of this table) 14.60
(6) Class X Weighing (per hour per service repreSentative) ...........occuiiiieiiiiiiiiie ettt 71.40
(E) Additional tests (excludes sampling):
(7) Aflatoxin (rapid test Kit METhO) ........c.coiiiiiii ettt et sr et st e e s 33.60
(2) Aflatoxin (rapid test kit method—applicant provides kit) 3 .... 31.60
(3) All other Mycotoxins (rapid test kit method) ...........cccocviiiiiiiiiiiiies 43.20
(4) All other Mycotoxins (rapid test kit method—applicant provides kit) 3 . 41.20
(5) NIR or NMR Analysis (protein, oil, starch, etc.) .......c.ccceoeiiiiniiicinnns 11.40
(6) Waxy corn (per test) ............. 11.40
(7) Canola (per teSt-00 AIP tEST) .....iiiuiiiiiiii e ettt nr et neene s 11.40
(8) Pesticide Residue Testing: 4
(/) Routine Compounds (PEr SAMPIE) .......cciiiiiiiii ettt sttt e e re e st 240.90
(i) Special Compounds (Subject to availability) 128.40
(9) Fees for other tests not listed above will be based on the lowest noncontract hourly rate from Table 1 of this sec-
tion.
(i) Appeal inspection and review of weighing service 5
(A) Board Appeals and Appeals (grade and factor) 91.50
(1) Factor only (per factor—max 2 fACIOrS) ......cccuiiiiiiiiiiecie ettt st et s 48.20
(2) Sampling service for Appeals additional (hourly rates from Table 1 of this section).
(B) Additional tests (assessed in addition to all other applicable tests):
(1) Aflatoxin (rapid test kit method) .........ccceevieeiiiiiiniiieeee 33.60
(2) Aflatoxin (rapid test kit method—applicant provides kit) 3 ... 31.60
(3) All other Mycotoxins (rapid test kit method) ..........cccoceeiiiiiiiiiiies 52.60
(4) All other Mycotoxins (rapid test kit method—applicant provides kit) 3 . 50.60
(5) NIR or NMR Analysis (protein, oil, starch, etc.) ...... 19.80
(6) Sunflower oil (per test) ......ccccocvvvvveiiiniieeeee. 19.80
(7) MyCOtOXIN (PEF tEST-HPLC) ...ttt ettt ettt et sh e e et e e ae e e bt e e ae e e be e eab e e be e eabeesaeeeabeeenneeneeaneean 157.30
(8) Pesticide Residue Testing: 4
(/) Routine Compounds (per sample) .......cc.cceeueee. 240.90
(i) Special Compounds (Subject to availability) 128.40
(9) Fees for other tests not listed above will be based on the lowest noncontract hourly rate from Table 1 of this sec-
tion.
(C) Review of weighing (per hour per SErvice repreSENLALIVE) .........cocciiiiiiiiiiriie ettt sttt sae e sre e 92.30
(iii) Stowage examination (service-on-request): 4
(A) Ship (per stowage space) (MINIMUM $285.00 PEI SNIP) ..o.verveereerireierieiereeiereseeseeereeseesreeseesseeeesseeseesseeseesseeseessesseessesseenses 57.00
(B) Subsequent ship examinations (same as original) (minimum $171.00 per ship) .... 57.00
(C) Barge (per examination) ............c...... 45.80
(D) All other carriers (Per @XamMINALION) ..........coiiiiiiiiie ettt ettt et e e bt e s b e e s st e sae e et e e ebe e e bt e saseebeesaseeabeesaneesbnesreeasneans 18.00

1Fees apply to original inspection and weighing, re-inspection, and appeal inspection service and include, but are not limited to, sampling,
grading, weighing, prior to loading stowage examinations, and certifying results performed within 25 miles of an employee’s assigned duty sta-
tion. Travel and related expenses will be charged for service outside 25 miles as found in §800.72(a).

2 An additional charge will be assessed when the revenue from the services in Schedule A, Table 2, does not cover what would have been col-
lected at the applicable hourly rate as provided in § 800.72(b).

3 Applicant must provide the test kit, instrument hardware, calibration control, and all supplies required by the test kit manufacturer.

4If performed outside of normal business, 172 times the applicable unit fee will be charged.

51f, at the request of the Service, a file sample is located and forwarded by the Agency, the Agency may, upon request, be reimbursed at the
rate of $3.50 per sample by the Service.

TABLE 3 OF SCHEDULE A—MISCELLANEOUS SERVICES !

(i) Grain grading seminars (per hour per Service repreSENtAIVE) 2 .........c.ooiieiiiiiiiiiiei ettt
(ii) Certification of diverter-type mechanical samplers (per hour per service representative) 2
(iii) Special weighing services (per hour per service representative): 2

(A) Scale testing @nd CEIfICAtION .........cciiiiiiiie et n b e bt e e e nneesnesr e e e e nneennenne 92.90
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TABLE 3 OF SCHEDULE A—MISCELLANEOUS SERVICES '—Continued

(
(
(
(
(

B) Scale testing and certification of railroad track scales

C) Evaluation of weighing and material handling systems ...............
D) NTEP Prototype evaluation (other than Railroad Track Scales) .
E) NTEP Prototype evaluation of Railroad Track Scale
F) Use of GIPSA railroad track scale test equipment per facility for each requested service. (Track scales tested under

the Association of American Railroads agreement are exempt.)

(G) Mass standards calibration and re-verification

(H) Special projects
(iv) Foreign travel (hourly fee)3
(v) Online customized data service:

(A) One data file Per WEEK fOr T YEAI ......oiuiiiiieeete ettt b e et b et sae e e nbeeenenbenan e
(B) One data file per MONTh fOr T VAT ......oiiuiiiiiiie ettt e e e bt e e s e e bt e st e e nbe e ebeesaeesbeenane
vi) Samples provided to interested parties (per sample) . .
vii) Divided-lot certificates (per certificate) ........
viii) Extra copies of certificates (per certificate) ...

(
§
(ix) Faxing (per page)
(
(

x) Special mailing
xi) Preparing certificates onsite or during other than normal business hours (use hourly rates from Table 1).

92.90
92.90
92.90
92.90
557.30

92.90
92.90
92.90

557.30
334.40

3.50

2.20

2.20

2.20

Actual Cost.

1 Any requested service that is not listed will be performed at $71.40 per hour.

2 Regular business hours—Monday through Friday—service provided at other than regular business hours will be charged at 11/2 times the
applicable hourly rate. (See the definition of “business day” in § 800.0(b))

3 Foreign travel charged hourly fee of $92.90 plus travel, per diem, and related expenditures.

(2) Schedule B—Fees for FGIS
Supervision of Official Inspection and
Weighing Services Performed by
Delegated States and/or Designated
Agencies in the United States. The
supervision fee charged by the Service
is $0.011 per metric ton of domestic
U.S. grain shipments inspected and/or
weighed, including land carrier
shipments to Canada and Mexico.

(b) Annual review of fees. For each
calendar year, starting with 2017, the
Service will review the fees in Schedule
A in paragraph (a)(1) of this section and
publish fees effective January 1 of each
year according to the following:

(1) Tonnage fees. Tonnage fees will
consist of the national tonnage fee and
local tonnage fees and will be calculated
and rounded to the nearest $0.001 per
metric ton. All outbound grain officially
inspected and/or weighed by the Field
Offices in New Orleans, League City,
Portland, and Toledo will be assessed
the national tonnage fee plus the
appropriate local tonnage fee. Export
grain officially inspected and/or
weighed by delegated States and official
agencies, excluding land carrier
shipments to Canada and Mexico, will
be assessed the national tonnage fee
only. The fees will be set according to
the following:

(i) National tonnage fee. The national
tonnage fee is the national program
administrative costs for the previous
fiscal year divided by the average yearly
tons of export grain officially inspected
and/or weighed by delegated States and
designated agencies, excluding land
carrier shipments to Canada and
Mexico, and outbound grain officially
inspected and/or weighed by the
Service during the previous 5 fiscal
years.

(ii) Local tonnage fee. The local
tonnage fee is the Field Office
administrative costs for the previous
fiscal year divided by the average yearly
tons of outbound grain officially
inspected and/or weighed by the Field

Office during the previous 5 fiscal years.

The local tonnage fee is calculated
individually for each Field Office.

(2) Operating reserve. In order to
maintain an operating reserve not less
than 3 and not more than 6 months, the
Service will review the value of the
operating reserve at the end of each
fiscal year and adjust fees according to
the following:

(i) Less than 4.5 months. If the
operating reserve is less than 4.5 times
the monthly operating expenses, the
Service will increase all fees in
Schedule A in paragraph (a)(1) of this
section by 2 percent for each
$1,000,000, rounded down, that the
operating reserve is less than 4.5 times
the monthly operating expense, with a
maximum increase of 5 percent
annually. Except for fees based on
tonnage or hundredweight, all fees will
be rounded to the nearest $0.10.

(ii) Greater than 4.5 months. If the
operating reserve is greater than 4.5
times the monthly operating expenses,
the Service will decrease all fees in
Schedule A in paragraph (a)(1) of this
section by 2 percent for each
$1,000,000, rounded down, that the
operating reserve is greater than 4.5
times the monthly operating expense,
with a maximum decrease of 5 percent
annually. Except for fees based on
tonnage or hundredweight, all fees will
be rounded to the nearest $0.10.

(c) Periodic review. The Service will
periodically review and adjust all fees
in Schedules A and B in paragraphs

(a)(1) and (2) of this section,
respectively, as necessary to ensure they
reflect the true cost of providing and
supervising official service. This process
will incorporate any fee adjustments
from paragraph (b) of this section.

(d) Miscellaneous fees for other
services—(1) Registration certificates
and renewals. (i) The nature of your
business will determine the fees that
your business must pay for registration
certificates and renewals:

(A) If you operate a business that
buys, handles, weighs, or transports
grain for sale in foreign commerce, you
must pay $135.00.

(B) If you operate a business that
buys, handles, weighs, or transports
grain for sale in foreign commerce and
you are also in a control relationship
(see definition in section 17A(b)(2) of
the Act) with respect to a business that
buys, handles, weighs, or transports
grain for sale in interstate commerce,
you must pay $270.00.

(ii) If you request extra copies of
registration certificates, you must pay
$2.20 for each copy.

(2) Designation amendments. If you
submit an application to amend a
designation, you must pay $75.00.

(3) Scale testing organizations. If you
submit an application to operate as a
scale testing organization, you must pay
$250.00.

§800.72 [Amended]

m 6.In §800.72(b), remove the reference
““§800.71” from the first sentence and
add in its place the reference
“§800.71(a)(1).”

m 7. Amend § 800.117 by removing
paragraph (b)(2), redesignating
paragraph (b)(3) as (b)(2), and adding a
new paragraph (b)(3) to read as follows:
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§800.117 Who shall perform original
services.
* * * * *

(b) EE

(3) Written agreement. If the assigned
official agency agrees in writing with
the adjacent official agency to waive the
current geographic area restriction at the
request of the applicant for service, the
adjacent official agency may provide
service at a particular location upon
providing written notice to the Service,
and the Service determines that the
written agreement conforms to the

provisions in the Act.
* * * * *

m 8.In § 800.175, revise paragraph (a) to
read as follows:

§800.175 Termination of licenses.

(a) Term of license. Each license shall
terminate in accordance with the
termination date shown on the license
and as specified in paragraph (b) of this
section. The termination date for a
license shall be no less than 5 years or
more than 6 years after the issuance date
for the initial license; thereafter, every 5
years. Upon request of a licensee and for
good cause shown, the termination date
may be advanced or delayed by the
Administrator for a period not to exceed
60 days.

* * * * *

m 9.In § 800.195, add paragraphs (f)(11)
and (g)(4) to read as follows:

§800.195 Delegations.
* * * * *
* % %

(11) Notification to Secretary. A
delegated State shall notify the
Secretary of its intention to temporarily
discontinue official inspection and/or
weighing services for any reason, except
in the case of a major disaster. The
delegated State must provide written
notification to the Service no less than
72 hours in advance of the
discontinuation date.

* * * * *

( ) * *x %

(4) Review. At least once every 5
years, a delegated State shall submit to
a review of its delegation by the Service
in accordance with the criteria and
procedures for delegation prescribed in
section 7(e) of the Act, this section of
the regulations, and the instructions.
The Administrator may revoke the
delegation of a State according to this
subsection if the State fails to meet or
comply with any of the criteria for
delegation set forth in the Act,

regulations, and instructions.
* * * * *

m 10. In § 800.196, revise paragraphs
(e)(2)(ii) and (iii), add paragraph

(e)(2)(iv), and revise paragraph (h)(1)(i)
to read as follows:

§800.196 Designations.

* * * * *

(e] * % %
(2) * % %

(ii) The applicant meets the
conditions and criteria specified in the
Act and regulations;

(iii) The applicant is better able than
any other applicant to provide official
services; and

(iv) The applicant addresses concerns
identified during consultations that the
Service conducts with applicants for
service to the satisfaction of the Service.

* * * * *

(h) Termination and renewal—(1)
Every 5 years—(i) Termination. A
designation shall terminate at a time
specified by the Administrator, but not
later than 5 years after the effective date
of the designation. A notice of
termination shall be issued by the
Service to a designated agency at least
120 calendar days in advance of the
termination date. The notice shall
provide instructions for requesting
renewal of the designation. Failure to
receive a notice from the Service shall
not exempt a designated agency from
the responsibility of having its
designation renewed on or before the
specified termination date.

* * * * *

m 11.In § 800.216, revise paragraph (c)
to read as follows:

§800.216 Activities that shall be
monitored.
* * * * *

(c) Grain handling activities. Grain
handling activities subject to monitoring
for compliance with the Act include,
but are not limited to:

(1) Shipping export grain without
inspection or weighing;

(2) Violating any Federal law with
respect to the handling, weighing, or
inspection of grain;

(3) Deceptively loading, handling,
weighing, or sampling grain; and

(4) Exporting grain without a
certificate of registration.

* * * * *

Larry Mitchell,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. 2016-17762 Filed 7—28-16; 8:45 am]
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Rulemaking Activities Being
Discontinued by the NRC

AGENCY: Nuclear Regulatory
Commission.

ACTION: Rulemaking activities;
discontinuation.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is discontinuing
eight rulemaking activities. The purpose
of this action is to inform members of
the public that these rulemaking
activities are being discontinued and to
provide a brief discussion of the NRC’s
decision to discontinue them. These
rulemaking activities will no longer be
reported in the NRC’s portion of the
Unified Agenda of Regulatory and
Deregulatory Actions (the Unified
Agenda).

DATES: Effective July 29, 2016, the
rulemaking activities discussed in this
document are discontinued.

ADDRESSES: Please refer to Docket IDs
NRC-1999-0002, NRC-2001-0012,
NRC-2002-0013, NRC-2006-0008,
NRC-2008-0200, NRC-2009-0227, or
NRC-2009-0079 when contacting the
NRC about the availability of
information regarding this action. You
may obtain publicly-available
information related to this document
using any of the following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket IDs NRC-1999-0002, NRC—
2001-0012, NRC-2002-0013, NRC-
2006—0008, NRC—-2008—-0200, NRC—
2009-0227, or NRC-2009-0079.
Address questions about NRC dockets to
Carol Gallagher; telephone: 301-415—
3463; email: Carol.Gallagher@nrc.gov.
For technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“ADAMS Public Documents” and then
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select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415-4737, or by
email to pdr.resource@nrc.gov. The
ADAMS accession number for each
document referenced in this document
(if that document is available in
ADAMS) is provided the first time that
a document is referenced.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Leslie Terry, Office of Administration,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555—0001; telephone:
301-415-1167; email: Leslie. Terry@
nre.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Background

II. Process for Discontinuing Rulemaking
Activities

1II. Controlling the Disposition of Solid
Materials (RIN 3150-AH18; NRC-1999—
0002)

IV. Entombment Options for Power Reactors
(RIN 3150-AG89; NRC-2001-0012)

V. Transfers of Certain Source Materials by
Specific Licensees (RIN 3150-AG64;
NRC-2002-0013)

VI. Approach to Risk-Informed, Performance-
Based Requirements for Nuclear Power
Reactors (RIN 3150-AH81; NRC-2006—
0008)

VII. Expansion of the National Source
Tracking System (RIN 3150-AI29; NRC—
2008-0200)

VIII. Sabotage of Nuclear Facilities, Fuel, or
Designated Material (RIN 3150-AI68;
NRC-2009-0227)

IX. Security-Force Fatigue at Nuclear
Facilities (No RIN or NRC Docket ID)

X. Domestic Licensing of Source Materials—
Amendments and Integrated Safety
Analysis (RIN 3150-AI50; NRC-2009—
0079)

XI. Conclusion

I. Background

Each year the NRC staff develops the
NRC’s Common Prioritization of
Rulemaking report, which is used to
develop rulemaking program budget
estimates and to determine the relative
priority of rulemaking activities. During
the most recent review of ongoing and
potential rulemaking activities, the NRC
staff identified seven rulemaking
activities in various stages of
development, which the Commission
approved to be discontinued. For
transparency, the NRC staff is including
in this action an additional eighth
activity that the Commission has

already provided initial direction to
discontinue.

A discussion of the NRC’s decision to
discontinue these eight rulemaking
activities is provided in Sections III
through X of this document.

II. Process for Discontinuing
Rulemaking Activities

When the NRC staff identifies a
rulemaking activity that can be
discontinued, they will request, through
a Commission paper, approval from the
Commission to discontinue it. The
Commission provides its decision in an
SRM. If the Commission approves
discontinuing the rulemaking activity,
the NRC will inform the public of the
decision to discontinue it.

A rulemaking activity may be
discontinued at any stage in the
rulemaking process. For a rulemaking
activity that has received public
comments, the NRC will consider those
comments before discontinuing the
rulemaking activity; however, the NRC
will not provide individual comment
responses.

After Commission approval to
discontinue the rulemaking activity, in
the next edition of the Unified Agenda,
the NRC will update the entry for the
rulemaking activity to indicate that it is
no longer being pursued. The
rulemaking activity will appear in the
completed section of that edition of the
Unified Agenda but will not appear in
future editions.

ITI. Controlling the Disposition of Solid
Materials (RIN 3150-AH18; NRC-1999-
0002)

The NRC began an enhanced
participatory process to evaluate
alternative courses of action for control
of solid materials at NRC-licensed
facilities that have very low amounts of,
or no amount of, radioactivity. As part
of this process, the NRC published an
Issues Paper in the Federal Register on
June 30, 1999 (64 FR 35090), requesting
public comment on various alternatives.
The NRC also held a series of public
meetings during the fall of 1999. The
Issues Paper described the following
process alternatives: (1) Continue the
current NRC practice of case-by-case
consideration of licensee requests for
release of solid material and consider
updating existing guidance; or (2)
conduct a rulemaking to establish
criteria for control of solid materials.
The Issues Paper indicated that a
rulemaking could have three technical
approaches: (1) Permit release of solid
materials for unrestricted use if the
potential dose to the public from this
use is less than a specified level
determined during the rulemaking

process; (2) restrict release of solid
materials to only certain authorized
uses; or (3) do not permit either
unrestricted or restricted release of solid
materials that have been in an area
where radioactive material has been
used or stored, and instead require all
these materials to go to a licensed low-
level waste disposal facility.

The agency received over 900
comment letters containing around
2,379 individual comments on the
Issues Paper, in addition to those
summarized from the public meeting
transcripts. The comments were
summarized in NUREG/CR-6682,
“Summary and Categorization of Public
Comments on Controlling the
Disposition of Solid Materials,”
published in September 2000 (ADAMS
Accession No. ML040720691).
Comments were received from
essentially every stakeholder group,
including environmental and citizen’s
groups, members of the general public,
scrap and recycling companies, steel
and cement manufacturers, hazardous
and solid waste management facilities,
U.S. Department of Energy, State
agencies, Tribal governments, scientific
organizations, international
organizations, NRC licensees, and
licensee organizations. Most of the
comments focused on the specific
technical approach or criteria that
should be developed and reflected a
broad spectrum of viewpoints on the
issues related to control of solid
materials. The NRC staff considered all
the comments received.

The NRC staff submitted a draft
proposed rule to the Commission,
SECY-05-0054, ‘Proposed Rule:
Radiological Criteria for Controlling the
Disposition of Solid Materials,” dated
March 31, 2005 (ADAMS Package
Accession No. ML041550790). The NRC
staff proposed this rule to the
Commission because the NRC wanted to
improve the efficiency and effectiveness
of the NRC regulatory process by
establishing criteria for the disposition
of solid materials in the regulations.
This proposed rule would have added
radiological criteria for controlling the
disposition of solid materials that have
no, or very small amounts of, residual
radioactivity resulting from licensed
operations, and which originate in
restricted or impacted areas of NRC-
licensed facilities. In the SRM for
SECY-05-0054, dated June 1, 2005
(ADAMS Accession No. ML051520185),
the Commission disapproved
publication of the proposed rule at that
time [emphasis added] because the NRC
was ‘““faced with several high priority
and complex tasks, the current approach
to review specific cases on an
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individual basis is fully protective of
public health and safety, and the
immediate need for this rule has
changed due to the shift in timing for
reactor decommissioning.”

This rulemaking continued to be on
hold while the Commission was focused
on enhancing security and emergency
preparedness and response as well as
beginning preparations for new
authorizations under the Energy Policy
Act of 2005, including new nuclear
facility licensing and regulation.

The NRC has decided not to proceed
with this rulemaking activity because,
even though there has been a recent
increase in decommissioning, the
current regulatory framework provides
for case by case approval of alternate
disposal procedures under 10 CFR
20.2002. To date, the NRC has received
a limited number of licensee requests
per year. The NRC staff is conducting a
low-level waste programmatic
assessment. As part of this assessment,
the NRC staff will conduct a scoping
study of various low-level waste issues.
If the NRC staff determines a need to
pursue rulemaking as a result of this
study, then the NRC staff will request
Commission approval for the
rulemaking.

IV. Entombment Options for Power
Reactors (RIN 3150-AG89; NRC-2001-
0012)

The NRC published an advance notice
of proposed rulemaking (ANPR) in the
Federal Register (66 FR 52551; October
16, 2001) to request public comment on
the issues surrounding the feasibility of
entombment. The ANPR was published
because the NRC was considering an
amendment to its regulations that would
have clarified the use of entombment for
power reactors. The NRC had
determined that entombment of power
reactors was a technically viable
decommissioning alternative and could
be accomplished safely. The ANPR also
included dose criteria for license
termination. The dose criteria given in
the ANPR included a provision that
would have permitted license
termination under restricted and
unrestricted release conditions.

The agency received 19 comment
letters on the ANPR from States,
licensees, the Nuclear Energy Institute,
the U.S. Environmental Protection
Agency (EPA), the Conference of
Radiation Control Program Directors’ E—
24 Committee, the Southeast Compact
Commission, and a private individual.
There was no consensus on a preferred
option; some commenters supported the
entombment option while other
commenters did not. In general,
comments from the eight utilities and

the Nuclear Energy Institute stated that
they would like to have entombment
available as a decommissioning option;
however, none committed to using
entombment as a decommissioning
process.

The NRC has decided not to proceed
with this rulemaking activity because
the three decommissioning options,
which include entombment for power
reactors, are currently being considered
within the rulemaking for reactor
decommissioning. Specifically, in the
SRM for SECY-14-0118, “Request by
Duke Energy Florida, Inc., for
Exemptions from Certain Emergency
Planning Requirements,” dated
December 30, 2014 (ADAMS Accession
No. ML14364A111), the Commission
directed the NRC staff to proceed with
rulemaking on reactor
decommissioning.

V. Transfers of Certain Source
Materials by Specific Licensees (RIN
3150-AG64; NRC-2002-0013)

On August 28, 2002 (67 FR 55175),
the NRC published a proposed rule in
the Federal Register that would have
required prior NRC approval for
transfers of source material derived from
licensees’ specifically licensed material
to ensure that these transfers do not
pose a health and safety concern.

The NRC received 25 comments from
individuals, industrial groups,
environmental organizations, and State
and Federal government agencies. A
summary of comments and issues raised
by commenters includes the following:
(1) Proposed release limits were
inconsistent with part 20 of title 10 of
the Code of Federal Regulations (10
CFR); (2) better clarification was needed
regarding doses applied to non-disposal
transfers; (3) the only technical basis
discussed was based on an overly
conservative assessment; (4) the
proposed rule was inconsistent with the
existing exemption in 10 CFR 40.13(a);
(5) these transfers could impact public
health and safety; (6) the environmental
assessment was insufficient and the
NRC should develop an environmental
impact statement; (7) more information
was needed about implementation of
the rule; (8) the policy was inconsistent
with past documents issued by the
Commission on this subject; (9) the rule
should also apply to general licensees;
(10) there should be a minimum
quantity level below which approvals
for transfer would not be needed; (11)
the number of transfers were
underestimated; (12) the NRC
underestimated the impact to industry
because Agreement State licensees were
not included in the regulatory analysis;
and (13) differing commenter opinions

on whether to include the word
“disposes” in the authorized activities
in 10 CFR 40.13(a). Several commenters
commented on the agency’s question on
whether the regulations should include
new requirements specifically
prohibiting intentional dilution. Several
commenters were against including new
regulations for dilution because they
believed that it would potentially lead
to additional, unnecessary burdens for
industry. Several commenters thought
that regulations should be added to
prevent intentional dilution for
purposes of waste treatment and
disposal. Some of these commenters
thought that “intentional dilution”
needed to be better defined. The NRC
staff considered all the comments
received.

The NRC has decided not to proceed
with this rulemaking activity because
the concerns are being considered in
other regulatory processes. Specifically,
there is ongoing work related to SECY—
03-0068, ‘“‘Interagency Jurisdictional
Working Group Evaluating the
Regulation of Low-Level Source
Material or Materials Containing Less
than 0.05 Percent by Weight
Concentration Uranium and/or
Thorium,” dated May 1, 2003 (ADAMS
Package Accession No. ML030920468),
and recent discussions with the U.S.
Environmental Protection Agency that
would allow certain low-level wastes to
be disposed of in Resource Conservation
and Recovery Act (commonly known as
RCRA) sites. In addition, the NRC has
decided not to proceed with this
rulemaking activity because the NRC
has, on a case-by-case basis,
successfully dealt with the issues this
rulemaking activity would have
addressed.

VI. Approach to Risk-Informed,
Performance-Based Requirements for
Nuclear Power Reactors (RIN 3150-
AH81; NRC-2006-0008)

On May 4, 2006 (71 FR 26267), the
NRC published an ANPR in the Federal
Register to request public comment on
an approach that would have
established a comprehensive set of risk-
informed and performance-based
requirements applicable for all nuclear
power reactor technologies as an
alternative to current requirements. At
the time the ANPR was published, the
NRC already had an ongoing effort to
revise some specific regulations to make
them risk-informed and performance-
based. The rulemaking would have used
operating experience, lessons learned
from the rulemaking activities, and
advances in the use of risk-informed
technology to focus NRC and industry
resources on the most risk-significant
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aspects of plant operations to better
protect public health and safety. The set
of new alternative requirements would
have been intended primarily for new
nuclear power reactors, although they
would have been available to existing
reactor licensees.

The ANPR included 73 questions
about the proposed rulemaking scope
and plan. The NRC received 15
comment submittals from the regulated
industry, consensus standard
committees, private individuals, and a
foreign regulatory body. Many of the
public comments supported the concept
of a risk-informed, performance-based
regulatory framework and the
development of technology-neutral
regulations. Some public comments
recommended that it was too soon to
develop the proposed framework and
that the NRC and the industry needed
to pilot the licensing of advanced
reactor technology using the current 10
CFR parts 50 and 52 frameworks to
identify challenges. Some comments did
not support the framework as described
in the ANPR because it did not require
specific design standards and asserted
that it did not adequately employ
consensus standards that have been
demonstrated as adequate and safe for
existing reactors. The NRC staff
considered all the comments received.

In SECY-07-0101, ““Staff
Recommendations Regarding a Risk-
Informed and Performance-Based
Revision to 10 CFR part 50,” dated June
14, 2007 (ADAMS Package Accession
No. ML070790253), the NRC staff
requested that the Commission defer the
rulemaking activity until after the
development of the licensing strategy
for the Next Generation Nuclear Plant
(NGNP) or receipt of an application for
design certification or a license for the
Pebble Bed Modular Reactor. In the
SRM for SECY-07-0101, dated
September 10, 2007 (ADAMS Accession
No. ML072530501), the Commission
approved the NRC staff’s
recommendation to defer the
rulemaking activity. In the same SRM,
the Commission approved the NRC
staff’s proposal to provide a
recommendation on initiating a
rulemaking 6 months after the
development of the licensing strategy
for the NGNP was finalized. In 2011, the
U.S. Department of Energy decided not
to proceed with Phase 2 design
activities because of fiscal constraints,
competing priorities, projected cost of
the prototype, and inability to reach a
cost share agreement with the industry.
As aresult, the NRC no longer has a
viable demonstration project to
reference. Therefore, the NRC has
decided not to proceed with this

rulemaking activity or continue to
expend resources tracking this
rulemaking, which is now 10 years old.
The NRC has several initiatives
underway that would further risk-
inform and performance-base the
regulatory framework. Discontinuing
this particular rulemaking would not
preclude other ongoing or future risk-
informed, performance-based initiatives.

The NRC is open to new opportunities
to explore a risk-informed, performance-
based licensing strategy. In the past 2
years, there has been renewed U.S.
industry and Executive Branch interest
in advanced non-light water reactors
(LWRs). The NRC is working to develop
a regulatory process to address the
unique aspects of these designs within
the current regulatory framework. A
new risk-informed, performance-based
framework has the potential to address
some of these unique aspects assuming
that the necessary supporting data is
available. Currently the advanced non-
LWR designs have not reached a level
of maturity that would support
development of a regulatory basis for
rulemaking.

When supporting data is available, the
NRC staff would reevaluate the need for
rulemaking.

VII. Expansion of the National Source
Tracking System (RIN 3150-AI29;
NRC-2008-0200)

On April 11, 2008, the NRC published
a proposed rule in the Federal Register
(73 FR 19749) that would have
expanded the current National Source
Tracking System (NSTS) to include
certain additional sealed sources. This
rule would have required licensees to
report certain transactions involving
these sealed sources to the NSTS; these
transactions included the manufacture,
transfer, receipt, disassembly, or
disposal of the nationally tracked
source. Each licensee would have had to
provide its initial inventory of
nationally tracked sources to the NSTS
and annually verify and reconcile the
information in the system with the
licensee’s actual inventory.

The NRC received 19 comment letters
from States, licensees, industry
organizations, and individuals. Almost
all of the comment letters were opposed
to expanding the NSTS as proposed for
the following reasons: (1) The rule is
premature and should be delayed to
allow time to refine the burden
estimates in the regulatory analysis
using actual experience from the current
NSTS; (2) the NSTS should be fully
operational and successfully tracking
currently required sources before the
NRC adds additional sources to NSTS;
and (3) there needs to be additional

justification of the security risks posed
by these sources before incurring the
additional regulatory burden. The NRC
staff considered all the comments
received.

Based on public comments, the NRC
staff requested the Commission to defer
completion of the NSTS final rule
(SECY-09-0011, “Deferral of
Rulemaking: Expansion of National
Source Tracking System (RIN 3150—
Al29),” dated January 15, 2009 (ADAMS
Accession No. ML083540566)).

On May 11, 2009, a copy of a draft
final rule was provided to the
Agreement States for review. The
Executive Boards of the Organization of
Agreement States and the Conference of
Radiation Control Program Directors
provided comments. The agency
received 26 comments from individual
states. All of the comments received
from the States, except one, opposed the
NSTS expansion final rule. Most of the
commenters cited a risk that
implementing the rule would shift
limited personnel resources away from
what they believe are more near-term
and tangible health and safety aspects of
radiation protection.

The Commission was unable to reach
a decision on the NRC staff’s
recommendation to defer the NSTS final
rule (SRM for SECY—09-0011, dated
May 28, 2009 (ADAMS Accession No.
ML091480775)). Instead, the
Commission directed the NRC staff to
conduct a data and system operations
and performance analysis of the NSTS
based on system operation with
Category 1 and 2 sources and report to
the Commission. The NRC staff
conducted these analyses and reported
to the Commission.

The NRC has decided not to proceed
with this rulemaking activity because
the existing regulatory basis, draft
proposed rule, and final proposed rule
are now out of date. This rulemaking
was developed and proposed as the
NSTS was being developed and
deployed in late 2008. Since 2009, the
NRC published 10 CFR part 37,
“Physical Protection of Category 1 and
Category 2 Quantities of Radioactive
Material” (78 FR 16922; March 19,
2013); gained significant experience in
the management and operation of the
National Source Tracking System (see
http://www.nrc.gov/security/byproduct/
ismp/nsts.html); and deployed two on-
line applications to support validation
of licenses, the Web-Based Licensing
System (see http://www.nrc.gov/
security/byproduct/ismp/wbl.html) and
the License Verification System (see
http://www.nrc.gov/security/byproduct/
ismp/lvs.html). The NRC staff is
conducting a program review of 10 CFR
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part 37, which includes an assessment
of whether additional measures are
warranted for Category 3 materials.
Following completion of the 10 CFR
part 37 assessment, if the NRC staff
determines that the NSTS should be
expanded, then the NRC staff will
request Commission approval for the
rulemaking. The NRC staff will be
reporting to the Commission and the
Congress on this review in 2016.

VIII Sabotage of Nuclear Facilities,
Fuel, or Designated Material (RIN
3150-A168; NRC-2009-0227)

In SECY-12-0066, ‘“Criminal
Penalties for the Unauthorized
Introduction of Weapons into Facilities
Designated by the U.S. Nuclear
Regulatory Commission and for
Sabotage of Nuclear Facilities or Fuel,”
dated April 26, 2012 (ADAMS
Accession No. ML120200150), the NRC
staff recommended, in part, that the
Commission defer a decision on
whether to proceed with a rulemaking
to revise 10 CFR 73.81, “Criminal
penalties,” to add certain radioactive
material or other property to the scope
of criminal penalties for sabotage
authorized under in Section 236,
“Sabotage of Nuclear Facilities or Fuel,”
of the Atomic Energy Act of 1954, as
amended (AEA).

In SECY-12-0066, the NRC staff
noted that the NRC had not previously
issued regulations to implement the
authority of Section 236 of the AEA.
Instead, the NRC has viewed the
language of this statute as plain enough
to enable the U.S. Department of Justice
(DOJ) to initiate prosecutions for
criminal acts, particularly involving the
most significant facilities that the NRC
regulates, including nuclear power
reactors and fuel cycle facilities. This
rulemaking would have allowed the
NRC to identify certain radioactive
material or other property for inclusion
within the scope of Section 236.a(7) of
the AEA if the Commission determined
that this material or other property was
significant to public health and safety or
common defense and security. The NRC
staff evaluated whether further
rulemaking was needed to expand
nuclear facilities, nuclear waste, or
nuclear fuel covered under the scope of
Section 236 of the AEA. The NRC staff
evaluated (1) materials in 10 CFR part
73, appendix I, “Category 1 and 2
Radioactive Materials” (material list in
appendix A to 10 CFR part 37); (2)
production reactor spent nuclear fuel
and naval reactor spent nuclear fuel,
and (3) source material in the physical
form of uranium hexafluoride.

In SECY-12-0066, the NRC staff
discussed why these materials were

chosen for evaluation and the
application of Section 236.a(3) of the
AEA. The NRC staff stated that
“Including certain radioactive material
or other property within the scope of the
criminal penalties in Section 236 of the
AEA may provide DOJ with additional
tools for combating terrorists and other
malevolent actors.” However, the NRC
staff noted that a determination of the
list of radionuclides and quantities to
use in a subsequent rulemaking would
need to be coordinated with NRC
activities to implement
Recommendation 2 of the 2010
Radiation Source Protection and
Security Task Force Report [task force
recommendations appear in SECY-11-
0169, “U.S. Nuclear Regulatory
Commission Implementation Plan for
the Radiation Source Protection and
Security Task Force Report” (ADAMS
Package Accession No. ML113070551)],
as well as consideration of ongoing
actions related to chemical security. The
NRC staff indicated that it could not
develop the required regulatory basis for
a rulemaking to expand the scope of
Section 236 of the AEA to include these
materials until these activities are
completed. The Commission approved
the NRC staff’s recommendation in the
SRM for SECY-12—-0066, dated June 18,
2012 (ADAMS Accession No.
ML121700765).

The NRC staff completed the
additional activities discussed in SECY—
12-0066 and informed the Commission
that there was no compelling reason to
revise 10 CFR 73.81 to implement the
scope authority provided by Section 236
of the AEA to provide criminal
sanctions for sabotage of nuclear
facilities, nuclear waste, and nuclear
fuel or other property.

The NRC has decided not to proceed
with this rulemaking activity because
the NRC staff has concluded that a
rulemaking to modify 10 CFR 73.81 to
implement the new authority of Section
236 of the AEA would not serve as an
effective deterrent for individuals intent
on committing sabotage of nuclear
facilities, nuclear waste, or nuclear fuel
or other property and is not warranted
at this time.

IX. Security-Force Fatigue at Nuclear
Facilities (No RIN or NRC Docket ID)

In COMSECY—-04-0037, “Fitness-for-
Duty Orders to Address Fatigue of
Nuclear Facility Security Force
Personnel,” dated June 21, 2004
(ADAMS Accession No. ML040790094),
the NRC staff requested Commission
approval to issue security orders
concerning fitness-for-duty
enhancements to address fatigue
concerns for security force personnel at

five classes of NRC-licensed facilities:
(1) Independent Spent Fuel Storage
Installations, (2) Decommissioning
Reactors, (3) Category I Fuel Cycle
Facilities, (4) Gaseous Diffusion Plants,
and (5) the Natural Uranium Conversion
Facility. In the SRM for COMSECY-04—
0037, dated September 1, 2004 (ADAMS
Accession No. ML042450533), the
Commission directed the NRC staff to
pursue the rulemaking process rather
than issuing security orders for those
materials facilities and personnel for
whom the NRC staff believes fatigue
related requirements are necessary.

On June 18, 2014 (FR 79 34641), the
NRC published a draft regulatory basis
for public comment in the Federal
Register to support the potential
amendments to revise a number of
existing security-related regulations
relating to physical protection of special
nuclear material at NRC-licensed
facilities and in transit, as well as the
fitness for duty programs for security
officers at Category I fuel cycle facilities.
The draft regulatory basis encompassed
three separate rulemaking efforts: (1)
Enhanced Security at Fuel Cycle
Facilities, (2) Special Nuclear Material
Transportation Security, and (3)
Security-Force Fatigue at Category I
Fuel Cycle Facilities.

During the public comment period the
two Category I fuel cycle licensees
proposed an alternative to the Security-
Force Fatigue rulemaking. Specifically,
the affected licensees proposed adding a
fatigue management program for
security officers into their security
plans. On April 22, 2015 (80 FR 22434),
the NRC published the final regulatory
basis that explained that the NRC had
decided to separate the regulatory basis
activities for the Security-Force Fatigue
at Category I Fuel Cycle Facilities to
allow staff time to explore the
alternative to rulemaking proposal.

The NRC has decided not to proceed
with the Security-Force Fatigue
rulemaking activity because, after
reviewing the two licensees’ proposed
changes to their security plans to
manage security officer fatigue, NRC
licensing staff considers the proposal a
viable option because it will establish
fatigue requirements that can be readily
inspected and enforced for the two
Category I fuel cycle licensees within
their security plans.

X. Domestic Licensing of Source
Materials—Amendments and
Integrated Safety Analysis (RIN 3150-
AI50; NRC-2009-0079)

On May 17, 2011 (76 FR 28336), the
NRC published a proposed rule in the
Federal Register, proposing to amend
its regulations by adding additional
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requirements for source material
licensees who possess significant
quantities of uranium hexafluoride
(UF6). The proposed amendments
would require these licensees to
conduct integrated safety analyses
(ISAs) similar to the ISAs performed by
10 CFR part 70 licensees; set possession
limits for UF6 for determining licensing
authority (NRC or Agreement States);
add defined terms; add an additional
evaluation criterion for applicants who
submit an evaluation in lieu of an
emergency plan; require the NRC to
perform a backfit analysis under
specified circumstances; and make
administrative changes to the structure
of the regulations. The NRC held a
public meeting on February 22, 2008, to
discuss the scope of the proposed
rulemaking and to seek public input on
the proposed threshold quantities for
determining when a facility will be
regulated by the NRC or an Agreement
State.

The agency received nine comment
letters addressing multiple issues.
Comments on the proposed rule were
submitted on behalf of several affected
States, by industry representatives, NRC
licensees, and an individual. The
comments and responses were grouped
into eight areas: General, procedural,
definitions, performance requirements,
jurisdiction/authority, backfitting,
reporting, and corrections. Most of the
comments were generally opposed to
the proposed changes to the regulations.
Several comments questioned the cost
amounts used in the regulatory analysis.
All the commenters opposed the
probabilistic risk assessment. The NRC
staff considered all the comments
received.

The NRC staff submitted a draft final
rule to the Commission in SECY-12—
0071, “Final Rule: Domestic Licensing
of Source Material —Amendments/
Integrated Safety Analysis (RIN 3150-
A150),” dated May 7, 2012 (ADAMS
Accession No. ML12094A344). The
draft final rule was revised from the
proposed rule based on comments from
Agreement States and the public. In the
SRM for SECY-12-0071, dated May 3,
2013 (ADAMS Accession No.
ML13123A127), the Commission
disapproved publication of the draft
final rule. The Commission directed the
NRC staff to revise the rule and
associated guidance to address issues
given in the SRM and to resubmit the
rule for Commission consideration.

In COMSECY-15-0002, ‘“Termination
of Rulemaking to Revise Title 10 of The
Code of Federal Regulations Part 40,
‘Domestic Licensing of Source Material’
and Staff Plans to Address Other Items
in Staff Requirements Memorandum for

SECY-12-0071 (RIN 3150-A150)"
(ADAMS Accession No. ML13331A559),
the NRC staff proposed termination of
this rulemaking. The NRC staff based
this recommendation on: (1)
Honeywell’s existing uranium
conversion facility, and the licensed but
as yet un-built uranium deconversion
facility to be operated by International
Isotopes; both already have newly
approved ISAs as required by their
licenses, (2) the NRC does not anticipate
new applications for 10 CFR part 40
uranium conversion or deconversion
facilities in the foreseeable future, (3)
the hazards at Honeywell’s uranium
conversion facility and the hazards at
International Isotopes planned uranium
deconversion facility are facility-
specific and sufficiently controlled, (4)
the NRC staff’s reanalysis of the rule has
reduced the priority of the rulemaking,
and (5) consideration of the cumulative
effects of regulation. The agency plans
to develop Interim Staff Guidance
related to 10 CFR part 70 facilities. The
Commission approved termination of
this rulemaking in the SRM for
COMSECY-15-0002, dated April 17,
2015 (ADAMS Accession No.
ML15107A488).

The NRC staff is including discussion
of this decision in this document to
inform members of the public.

XI. Conclusion

The NRC is no longer pursuing the
eight rulemaking activities for the
reasons discussed in this document. In
the next edition of the Unified Agenda,
the NRC will update the entry for these
rulemaking activities with reference to
this document to indicate that they are
no longer being pursued. These
rulemaking activities will appear in the
completed section of that edition of the
Unified Agenda but will not appear in
future editions. Should the NRC
determine to pursue anything in these
areas in the future, it will inform the
public through a new rulemaking entry
in the Unified Agenda.

Dated at Rockville, Maryland, this 21st day
of July, 2016.

For the Nuclear Regulatory Commission.
Andrew L. Bates,
Acting, Secretary of the Commission.
[FR Doc. 2016-17766 Filed 7—28-16; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF ENERGY

10 CFR Parts 429 and 430

[Docket No. EERE-2013—-BT-TP-0029 and
EERE-2011-BT-DET-0072]

RIN 1904—-AD44, 1904—-AC66, and 1904—
AC51

Energy Conservation Program for
Consumer Products: Final Coverage
Determination; Test Procedures for
Miscellaneous Refrigeration Products;
Correction

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule; correction.

SUMMARY: On July 18, 2016, the U.S.
Department of Energy published a final
rule establishing a final coverage
determination and test procedures for
miscellaneous refrigeration products.
This correction addresses technical
errors in the preamble and regulatory
text. Neither the errors nor the
corrections in this document affects the
substance of the rulemaking or any of
the conclusions reached in support of
the final rule.

DATES: Effective date: August 17, 2016.
FOR FURTHER INFORMATION CONTACT: Mr.
Joseph Hagerman, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, Mailstop EE-5B,
1000 Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—4549. Email:
Joseph.Hagerman@ee.doe.gov.

Michael Kido, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue
SW., Washington, DC 20585-0121.
Telephone: (202) 586—8145. Email:
Michael Kido@hq.doe.gov.
SUPPLEMENTARY INFORMATION: The U.S.
Department of Energy (DOE) published
a final rule in the Federal Register on
July 18, 2016 (“‘the July 18 final rule”),
that established a final coverage
determination and test procedures for
miscellaneous refrigeration products. 81
FR 46767. In that rulemaking, DOE
made drafting errors in the preamble
and regulatory text. Specifically, DOE
inadvertently amended 10 CFR 430.23
to add paragraph (dd) to coolers and
combination cooler refrigeration
products. That paragraph, however, is
already assigned to portable air
conditioners. Accordingly, references to
paragraph (dd) must be corrected to
refer to paragraph (ff). In order to
remedy this error, DOE is correcting the
preamble on page 46783, section 2.,
second paragraph where DOE references
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10 CFR 430.23(dd). DOE is also
correcting amendatory instruction 10.b.
on page 46792, and the reference to
paragraph (dd) on page 46794. The
effective date for this rule is August 17,
2016.

Correction

In final rule FR Doc. 2016—14389,
published in the issue of Monday, July
18, 2016, (80 FR 46767), the following
corrections are made:

1. On page 46783, first column,
second paragraph, 5th line, the existing
text “10 CFR 430.23 (dd)” is corrected
to read as “10 CFR 430.23 (ff)”.

2. On page 46792, third column,
amendatory instruction 10.b. is
corrected to read as follows:

§430.23 [Corrected]

m10.* * *
m b. Adding paragraph (ff).

3. On page 46794, third column,
second paragraph, “(dd)” is corrected to
read as “(ff)”.

Issued in Washington, DC, on July 21,
2016.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2016—-17752 Filed 7—-28-16; 8:45 am|
BILLING CODE 6450-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1026

Truth in Lending (Regulation Z)

CFR Correction

In Title 12 of the Code of Federal
Regulations, Parts 1026 to 1099, revised
as of January 1, 2016, on page 749, in
supplement I to part 1026, under section
1026.41,the heading 41(e)(5) Consumers
in bankruptcy and paragraphs 1, 2, and
3 are added to read as follows:

Supplement I to Part 1026—Official
Interpretation

* * * * *

Section 1026.41 Periodic Statements for
Residential Mortgage Loans
* * * * *

41(e)(5) Consumers in bankruptcy.

1. Commencing a case. The
requirements of § 1026.41 do not apply
once a petition is filed under Title 11 of
the United States Code, commencing a
case in which the consumer is a debtor.

2. Obligation to resume sending
periodic statements. i. With respect to
any portion of the mortgage debt that is

not discharged, a servicer must resume
sending periodic statements in
compliance with § 1026.41 within a
reasonably prompt time after the next
payment due date that follows the
earliest of any of three potential
outcomes in the consumer’s bankruptcy
case: the case is dismissed, the case is
closed, or the consumer receives a
discharge under 11 U.S.C. 727, 1141,
1228, or 1328. However, this
requirement to resume sending periodic
statements does not require a servicer to
communicate with a consumer in a
manner that would be inconsistent with
applicable bankruptcy law or a court
order in a bankruptcy case. To the
extent permitted by such law or court
order, a servicer may adapt the
requirements of § 1026.41 in any
manner believed necessary.

ii. The periodic statement is not
required for any portion of the mortgage
debt that is discharged under applicable
provisions of the U.S. Bankruptcy Code.
If the consumer’s bankruptcy case is
revived—for example if the court
reinstates a previously dismissed case,
reopens the case, or revokes a
discharge—the servicer is again exempt
from the requirement in § 1026.41.

3. Joint obligors. When two or more
consumers are joint obligors with
primary liability on a closed-end
consumer credit transaction secured by
a dwelling subject to § 1026.41, the
exemption in § 1026.41(e)(5) applies if
any of the consumers is in bankruptcy.
For example, if a husband and wife
jointly own a home, and the husband
files for bankruptcy, the servicer is
exempt from providing periodic
statements to both the husband and the
wife.

* * * * *
[FR Doc. 2016-18050 Filed 7-28-16; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2016-6925; Special
Conditions No. 25-623-SC]

Special Conditions: Embraer S.A.
Model EMB-545 and EMB-550
Airplanes; Installation of an Airbag
System To Limit the Axial Rotation of
the Upper Leg on Single- and Multiple-
Place Side-Facing Seats

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Embraer S.A. (Embraer)
Model EMB-545 and EMB-550 series
airplanes. These airplanes will have a
novel or unusual design feature when
compared to the state of technology
envisioned in the airworthiness
standards for transport-category
airplanes. This feature is an airbag
system designed to limit the axial
rotation of the upper leg on single-place
and multiple-place side-facing seats.
The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

DATES: This action is effective on
Embraer on July 29, 2016. We must
receive your comments by September
12, 2016.

ADDRESSES: Send comments identified
by docket number FAA-2016-6925
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/.
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot
.gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
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accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Jayson Claar, FAA, Airframe and Cabin
Safety Branch, ANM-115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone 425-227-2194; facsimile
425-227-1320.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for prior public comment
on, these special conditions is
impracticable because these procedures
would significantly delay issuance of
the design approval and thus delivery of
the affected airplanes.

In addition, the substance of these
special conditions has been subject to
the public-comment process in several
prior instances with no substantive
comments received. The FAA therefore
finds that good cause exists for making
these special conditions effective upon
publication in the Federal Register.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On March 26, 2015, Embraer applied
for a type design change for their new
Model EMB-545 and EMB-550
airplanes. These airplanes, currently
approved under type certificate no.
TC00062IB, are conventional
configurations with low wing and T-tail
empennage. The primary structure is
metal with composite empennage and
control surfaces. The EMB-545 is
designed for a maximum of 9 passengers
and the EMB-550 is designed for a
maximum of 12 passengers. Both are
equipped with two Honeywell
HTF7500—-E medium-bypass-ratio
turbofan engines mounted on aft-
fuselage pylons.

Both airplane models have an interior
configuration that includes single- and
multiple-place side-facing seats (both
seating configurations referred to as

side-facing seats) that include an airbag
system in the shoulder belt for these
seats, per special conditions no. 25—
495-SC; and an airbag system to limit
the axial rotation of the upper leg
(femur).

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR) 21.101,
Embraer must show that the Model
EMB-545 and EMB-550 airplanes meet
the applicable provisions of the
regulations listed in type certificate no.
TC000621IB, or the applicable
regulations in effect on the date of
application for the change, except for
earlier amendments as agreed upon by
the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model EMB-545 and EMB-550
airplanes because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under § 21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Model EMB-545 and
EMB-550 airplanes must comply with
the fuel-vent and exhaust-emission
requirements of 14 CFR part 34, and the
noise-certification requirements of 14
CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The Model EMB-545 and EMB-550
airplanes will incorporate the following
novel or unusual design features:

An airbag system designed to limit the
axial rotation of the upper leg on single-
place and multiple-place side-facing
seats.

Discussion

The FAA has developed a
methodology to address all fully side-
facing seats (seats positioned in the
airplane with the occupant facing 90

degrees to the direction of airplane
travel), and documented those
requirements in special conditions 25—
495-SC specifically for these airplanes,
including special conditions for the
installation of airbag systems in
shoulder belts. Special condition 2(e) of
those special conditions contain safety
criteria to address the potential for
serious upper-leg injuries.

Serious leg injuries, such as femur
fracture, can occur in aviation side-
facing seats. Such injuries could
threaten the occupant’s life directly or
eliminate the occupant’s ability to
evacuate the airplane. Limiting upper-
leg axial rotation to a conservative limit
of 35 degrees (approximately the 50-
percentile range of motion) should limit
the risk of serious leg injury. Research
suggests that the angle of rotation can be
determined by observing lower-leg
flailing in typical high-speed video of
the dynamic tests. Alternately, the
anthropomorphic test dummy could be
instrumented to directly measure upper-
leg axial rotation. This requirement
complies with the intent of the
§ 25.562(a) injury criteria in preventing
serious leg injury.

To comply with special condition 2(e)
on some seat positions, Embraer
proposes to install leg-flail airbags. This
airbag is not addressed in special
conditions 25—495—SC. Therefore, the
FAA must issue new special conditions
to address this leg-flail airbag
installation. These special conditions
are similar to other special conditions
previously issued for airbags.

The FAA has issued special
conditions in the past for airbag systems
on lap belts for some forward-facing
seats. These special conditions for the
airbag system in the shoulder belt are
based on the previous special
conditions for airbag systems on lap
belts with some changes to address the
specific issues of side-facing seats. The
special conditions are not an
installation approval. Therefore, while
the special conditions relate to each
such system installed, the overall
installation approval is a separate
finding, and must consider the
combined effects of all such systems
installed.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability
As discussed above, these special
conditions are applicable to Model

EMB-545 and EMB-550 airplanes.
Should Embraer apply at a later date for
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a change to the type certificate to
include another model incorporating the
same novel or unusual design feature,
these special conditions would apply to
that model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model
series of airplanes. It is not a rule of
general applicability.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, the FAA
has determined that prior public notice
and comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
publication in the Federal Register. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Embraer Model
EMB-550 and Model-545 series
airplanes.

In addition to the requirements of
§§ 25.562 and 25.785, and special
conditions no. 25—-495-SC, the
following special conditions are part of
the type certification basis for the
Embraer Model EMB-545 and EMB-550
series airplanes with leg-flail airbags
installed on side-facing seats.

1. For seats with a leg-flail airbag
system, the system must deploy and
provide protection under crash
conditions where it is necessary to
prevent serious injury. The means of
protection must take into consideration
a range of stature from a 2-year-old child
to a 95th-percentile male. At some
buttock popliteal length and effective
seat-bottom depth, the lower legs will
not be able to form a 90-degree angle
relative to the upper leg; at this point,

the lower leg flail would not occur. The
leg-flail airbag system must provide a
consistent approach to prevention of leg
flail throughout that range of occupants
whose lower legs can form a 90-degree
angle relative to the upper legs when
seated upright in the seat. Items that
need to be considered include, but are
not limited to, the range of occupants’
popliteal height, the range of occupants’
buttock popliteal length, the design of
the seat effective height above the floor,
and the effective depth of the seat-
bottom cushion.

2. The leg-flail airbag system must
provide adequate protection for each
occupant regardless of the number of
occupants of the seat assembly,
considering that unoccupied seats may
have an active leg-flail airbag system.

3. The leg-flail airbag system must not
be susceptible to inadvertent
deployment as a result of wear and tear,
or inertial loads resulting from in-flight
or ground maneuvers (including gusts
and hard landings), and other operating
and environmental conditions
(vibrations, moisture, etc.) likely to
occur in service.

4. Deployment of the leg-flail airbag
system must not introduce injury
mechanisms to the seated occupant, or
result in injuries that could impede
rapid egress.

5. Inadvertent deployment of the leg-
flail airbag system, during the most
critical part of the flight, must either
meet the requirement of § 25.1309(b), or
not cause a hazard to the airplane or its
occupants.

6. The leg-flail airbag system must not
impede rapid egress of occupants from
the airplane 10 seconds after airbag
deployment.

7. The leg-flail airbag system must be
protected from lightning and high-
intensity radiated fields (HIRF). The
threats to the airplane specified in
existing regulations regarding lightning
(§25.1316) and HIRF (§ 25.1317) are
incorporated by reference for the
purpose of measuring lightning and
HIRF protection.

8. The leg-flail airbag system must
function properly after loss of normal
airplane electrical power, and after a
transverse separation of the fuselage at
the most critical location. A separation
at the location of the leg-flail airbag
system does not have to be considered.

9. The leg-flail airbag system must not
release hazardous quantities of gas or
particulate matter into the cabin.

10. The leg-flail airbag system
installation must be protected from the
effects of fire such that no hazard to
occupants will result.

11. A means must be available to
verify the integrity of the leg-flail airbag

system’s activation system prior to each
flight, or the leg-flail airbag system’s
activation system must reliably operate
between inspection intervals. The FAA
considers that the loss of the leg-flail
airbag system’s deployment function
alone (i.e., independent of the
conditional event that requires the leg-
flail airbag system’s deployment) is a
major-failure condition.

12. The airbag inflatable material may
not have an average burn rate of greater
than 2.5 inches per minute when tested
using the horizontal flammability test
defined in part 25, appendix F, part [,
paragraph (b)(5).

13. The leg-flail airbag system, once
deployed, must not adversely affect the
emergency-lighting system (i.e., block
floor-proximity lights to the extent that
the lights no longer meet their intended
function).

Issued in Renton, Washington, on July 21,
2016.

Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016—17845 Filed 7—28-16; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2016-8246; Special
Conditions No. 25-624-SC]

Special Conditions: ATR Model ATR-
42-200/-300/-320/-500 and ATR-72—
102/-202/-212/-212A Airplanes; Seats
With Non-Traditional, Large, Non-
Metallic Panels

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for ATR Model ATR—42-200/—
300/-320/-500 and ATR-72-102/-202/
—212/-212A airplanes. These airplanes
will have a novel or unusual design
feature when compared to the state of
technology envisioned in the
airworthiness standards for transport-
category airplanes. This design feature
is seats with non-traditional, large, non-
metallic panels. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
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DATES: This action is effective on ATR
on July 29, 2016. We must receive your
comments by September 12, 2016.
ADDRESSES: Send comments identified
by docket number FAA-2016-8246
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot
.gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: John
Shelden, Airframe and Cabin Safety,
ANM-115, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98057-3356;
telephone 425-227-2785; facsimile
425-227-1149.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for prior public comment
on, these special conditions is
impracticable because these procedures
would significantly delay issuance of
the design approval, and thus delivery,
of the affected airplanes.

In addition, the substance of these
special conditions has been subject to
the public-comment process in several
prior instances with no substantive
comments received. The FAA therefore
finds that good cause exists for making
these special conditions effective upon
publication in the Federal Register.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On March 2, 2016, ATR applied for a
change to type certificate no. A53EU for
the installation of seats constructed of
non-traditional, non-metallic materials
in the Model ATR—-42-200/-300/-320/—
500, and ATR-72-102/-202/-212/—
212A airplanes.

The Model ATR—42/-72 series
airplanes are twin-engine,
turbopropeller-powered, transport-
category airplanes with maximum
passenger capacity up to 74, depending
upon airplane model.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR) 21.101,
ATR must show that the Model ATR-
42-200/-300/-320/-500 and ATR-72—
102/-202/-212/-212A airplanes, as
changed, continue to meet the
applicable provisions of the regulations
listed in type certificate no. A53EU, or
the applicable regulations in effect on
the date of application for the change,
except for earlier amendments as agreed
upon by the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model ATR—42-200/-300/-320/
—500 and ATR-72-102/-202/-212/-
212A airplanes because of a novel or
unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other

model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Model ATR—42-200/—-
300/-320/-500 and ATR-72-102/-202/
—212/-212A airplanes must comply
with the fuel-vent and exhaust-emission
requirements of 14 CFR part 34, and the
noise-certification requirements of 14
CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The Model ATR—42-200/-300/-320/—
500 and ATR-72-102/-202/-212/-212A
airplanes will incorporate the following
novel or unusual design feature:

Passenger seats that incorporate non-
traditional, large, non-metallic panels in
lieu of the traditional metal frame
covered by fabric.

Discussion

In the early 1980s, the FAA
conducted extensive research on the
effects of post-crash flammability in the
passenger cabin. As a result of this
research and service experience, the
FAA adopted new standards for interior
surfaces associated with large surface-
area parts. Specifically, the rules require
measurement of heat release and smoke
emission (part 25, Appendix F, parts IV
and V) for the affected parts. Heat
release has been shown to have a direct
correlation with post- crash-fire survival
time. Materials that comply with the
standards (i.e., § 25.853, “Compartment
interiors” at Amendment 25—61 and
Amendment 25-66) extend survival
time by approximately 2 minutes over
materials that do not comply.

At the time these standards were
written, the potential application of the
requirements of seat heat release and
smoke emission was explored. The seat
frame itself was not a concern because
it was primarily made of aluminum and
only small amounts of non-metallic
materials. Research determined that the
overall effect on survivability was
negligible, whether or not the food trays
met the heat-release and smoke-
emission requirements. The
requirements therefore did not address
seats. The preambles to both the Notice
of Proposed Rule Making (NPRM),
Notice No. 85-10 (50 FR 15038, April
16, 1985), and the Final Rule at
Amendment 25-61 (51 FR 26206, July
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21, 1986), specifically note that seats
were excluded “because the recently
adopted standards for flammability of
seat cushions will greatly inhibit
involvement of the seats.”

Subsequently, the Final Rule at
Amendment 25-83 (60 FR 6615, March
6, 1995) clarified the definition of
minimum panel size: ‘It is not possible
to cite a specific size that will apply in
all installations; however, as a general
rule, components with exposed surface
areas of one square foot or less may be
considered small enough that they do
not have to meet the new standards.
Components with exposed surface areas
greater than two square feet may be
considered large enough that they do
have to meet the new standards. Those
with exposed surface areas greater than
one square foot, but less than two square
feet, must be considered in conjunction
with the areas of the cabin in which
they are installed before a determination
could be made.”

In the late 1990s, the FAA issued
Policy Memorandum 97-112-39,
“Guidance for Flammability Testing of
Seat/Console Installations,” October 17,
1997 (http://rgl.faa.gov). That memo
was issued when it became clear that
seat designs were evolving to include
large, non-metallic panels with surface
areas that would impact survivability
during a cabin-fire event, comparable to
partitions or galleys. The memo noted
that large-surface-area panels must
comply with heat-release and smoke-
emission requirements, even if they
were attached to a seat. If the FAA had
not issued such policy, seat designs
could have been viewed as a loophole
to the airworthiness standards that
would result in an unacceptable
decrease in survivability during a cabin-
fire event.

In October of 2004, an issue was
raised regarding the appropriate
flammability standards for passenger
seats that incorporated non-traditional,
large, non-metallic panels in lieu of the
traditional metal covered by fabric. The
FAA Seattle Aircraft Certification Office
and Transport Standards Staff reviewed
this design, and determined that it
represented the kind and quantity of
material that should be required to pass
the heat-release and smoke-emissions
requirements. The FAA has determined
that special conditions would be issued
to apply the standards defined in 14
CFR 25.853(d) to seats with large, non-
metallic panels in their design.
Traditional seat panels would not be
covered by the special conditions.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to

that established by the existing
airworthiness standards.
Applicability

As discussed above, these special
conditions are applicable to the Model
ATR-42-200/-300/-320/-500 and
ATR-72-102/-202/-212/-212A
airplanes. Should ATR apply at a later
date for a change to the type certificate
to include another model incorporating
the same novel or unusual design
feature, these special conditions would
apply to that model as well. These
special conditions apply to new seat-
certification programs. Previously
approved seats are not affected by these
special conditions.

Conclusion

This action affects only certain novel
or unusual design features on two
model series of airplanes. It is not a rule
of general applicability.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon publication in
the Federal Register. The FAA is
requesting comments to allow interested
persons to submit views that may not
have been submitted in response to the
prior opportunities for comment
described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for ATR Model ATR—
42-200/-300/-320/-500 and ATR-72—
102/-202/-212/-212A airplanes for new
seat-certification programs.

1. Compliance with 14 CFR part 25
Appendix F, parts IV and V, “Heat
release and smoke emission,” is
required for seats that incorporate non-
traditional, large, non-metallic panels

that may be either a single component
or multiple components in a
concentrated area in their design.

2. The applicant may designate up to
and including 1.5 square feet of non-
traditional, non-metallic panel material
per seat place that does not have to
comply with special condition 1, above.
A triple seat assembly may have a total
of 4.5 square feet excluded on any
portion of the assembly (e.g., outboard
seat place, 1 sq. ft.; middle, 1 sq. ft.; and
inboard, 2.5 sq. ft.)

3. Seats need not meet the test
requirements of 14 CFR part 25
Appendix F, parts IV and V, when
installed in compartments that are not
otherwise required to meet these
requirements. Examples include
airplanes:

a. With passenger capacities of 19 or
fewer;

b. that do not have smoke-emission
and heat-release test requirements in
their certification basis, and that are not
required by 14 CFR 121.312 to conduct
such tests; or

c. that are exempted from smoke-
emission and heat-release testing.

Issued in Renton, Washington, on July 21,
2016.

Michael Kaszycki,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016—-17846 Filed 7-28—16; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2016-3700; Directorate
Identifier 2015-NM-171-AD; Amendment
39-18595; AD 2016—-15-04]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all The
Boeing Company Model 757—-200 and
—200CB series airplanes. This AD was
prompted by an evaluation by the
design approval holder (DAH)
indicating that the lap splices at stringer
S—14R, lower fastener row, are subject to
widespread fatigue damage (WFD). This
AD requires external dual frequency
eddy current (DFEC) or internal high
frequency eddy current (HFEC)
inspections of the lap splice, inner skin


http://rgl.faa.gov
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fasteners, at stringer S—14R, station
(STA) 440 through STA 540, and
corrective action if necessary. We are
issuing this AD to detect and correct
cracking of the fuselage skin lap splice.
Such cracking could result in reduced
structural integrity of the airplane.
DATES: This AD is effective September 2,
2016.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of September 2, 2016.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Data & Services Management,
P.O. Box 3707, MC 2H-65, Seattle, WA
98124-2207; telephone: 206-544-5000,
extension 1; fax: 206—766—5680;
Internet: https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
3700.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
3700; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Eric
Schrieber, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office
(ACO), 3960 Paramount Boulevard,
Lakewood, CA 90712—4137; phone:
562—-627-5348; fax: 562-627-5210;
email: eric.schrieber@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all The Boeing Company Model
757—200 and —200CB series airplanes.

The NPRM published in the Federal
Register on March 1, 2016 (81 FR
10533) (‘“the NPRM”’). The NPRM was
prompted by an evaluation by the DAH
indicating that the lap splices at stringer
S—14R, lower fastener row, are subject to
WEFD. The NPRM proposed to require
repetitive external DFEC or internal
HFEC inspections of the lap splice,
inner skin fasteners, at stringer S—14R,
STA 440 through STA 540, and
corrective action if necessary. We are
issuing this AD to detect and correct
cracking of the fuselage skin lap splice.
Such cracking could result in reduced
structural integrity of the airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment. Boeing
indicated its support for the NPRM.

Request for Updated Service
Information

United Airlines generally concurred
with the NPRM, but requested that
repairs be incorporated into a
subsequent revision of Boeing Alert
Service Bulletin 757-53A0102, dated
October 8, 2015. According to United
Airlines, the lack of certain approved
repairs adds a significant level of
burden on the operators.

We acknowledge United Airlines’
comment and concerns. We have been
advised that Boeing is working on
revising the referenced service
information to include repair
information, but Boeing cannot provide
a fixed date when the next revision will
be published. To delay this AD until
this service information is available is
inappropriate since we have determined
that an unsafe condition exists and that
inspections must be conducted to
ensure continued safety. If the updated
service information is approved and
published, any operator may request
approval of an alternative method of
compliance (AMOC) as specified in
paragraph (j) of this AD. We may also
consider further rulemaking after
reviewing any updated service
information. We have not changed this
AD regarding this issue.

Request To Add Exclusion to the
Service Information

United Airlines requested that the
note under step 3.B.1. of the
Accomplishment Instructions of Boeing
Alert Service Bulletin 757-53A0102,
dated October 8, 2015, be changed so
that any FAA-approved repair that
meets the minimum 3 rows on either
side of the lap splice would qualify as

exempt from the initial and repeat
inspections. United Airlines stated that
this change would remove the need to
request approval of an AMOC.

The FAA does not make changes to
service bulletins. The commenter’s
request could be incorporated into the
AD, but we do not agree with the
requested change because each existing
repair affected by this AD needs to be
evaluated in accordance with paragraph
(g) of this AD. For any repair in the
affected area, operators may request
approval of an AMOC as specified in
paragraph (j) of this AD. We have not
changed this AD regarding this issue.

Effect of Winglets on Accomplishment
of the Proposed Actions

Aviation Partners Boeing stated that
accomplishing the supplemental type
certificate (STC) ST01518SE does not
affect the actions specified in the
NPRM.

We agree with the commenter. We
have redesignated paragraph (c) of the
NPRM as (c)(1) and added new
paragraph (c)(2) to this final rule to state
that installation of STC ST01518SE does
not affect the ability to accomplish the
actions required by this final rule.
Therefore, for airplanes on which STC
ST01518SE is installed, a “change in
product” AMOC approval request is not
necessary to comply with the
requirements of 14 CFR 39.17.

Clarification of Service Information
Exception

Paragraph (h)(2) of the NPRM
describes a standard service information
exception; however that exception does
not apply to Boeing Alert Service
Bulletin 757-53A0102, dated October 8,
2015. Therefore, we have removed
paragraph (h)(2) of the NPRM from this
AD.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic

burden on any operator or increase the
scope of this AD.
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Related Service Information Under 1
CFR Part 51

We reviewed Boeing Alert Service
Bulletin 757-53A0102, dated October 8,
2015. The service information describes
procedures for performing repetitive
external DFEC or internal HFEC

inspections of the lap splice, inner skin
fasteners, at stringer S—14R, STA 440—
STA 540, and corrective action if
necessary. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business

ESTIMATED COSTS

or by the means identified in the
ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 572
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action Labor cost Zigts Cost per product Cost on U.S. operators
Option 1: External DFEC in- 4 work-hours x $85 per hour = | $0 ......... $340 per inspection cycle ........ $194,480 per inspection cycle.
spection. $340 per inspection cycle.
Option 2: Internal HFEC inspec- | 10 work-hours x $85 per hour | $0 ......... $850 per inspection cycle ........ $486,200 per inspection cycle.
tion. = $850 per inspection cycle.

We have received no definitive data
that will enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-15-04 The Boeing Company:
Amendment 39-18595; Docket No.
FAA-2016-3700; Directorate Identifier
2015-NM-171-AD.

(a) Effective Date
This AD is effective September 2, 2016.

(b) Affected ADs

None.

(c) Applicability

(1) This AD applies to all The Boeing
Company Model 757-200 and —200CB series
airplanes, certificated in any category.

(2) Installation of Supplemental Type
Certificate (STC) ST01518SE (http://
rgl.faa.gov/Regulatory_and_Guidance
_Library/rgSTC.nsf/0/38B6068
33BBD98B386257FAA006025387?0Open
Document&Highlight=st01518se) does not
affect the ability to accomplish the actions
required by this AD. Therefore, for airplanes
on which STC ST01518SE is installed, a

“change in product” alternative method of
compliance (AMOC) approval request is not
necessary to comply with the requirements of
14 CFR 39.17.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by an evaluation by
the design approval holder indicating that
the lap splices at stringer S—14R, lower
fastener row, are subject to widespread
fatigue damage. We are issuing this AD to
detect and correct cracking of the fuselage
skin lap splice. Such cracking could result in
reduced structural integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspections

At the applicable time specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 757-53A0102, dated
October 8, 2015, except as required by
paragraph (h) of this AD: Do an external dual
frequency eddy current inspection or internal
high frequency eddy current inspection for
cracking of the lap splice, inner skin lower
fastener row, at stringer S—14R, station (STA)
440 through STA 540, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 757-53A0102, dated October
8, 2015. Repeat either inspection thereafter at
the time specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 757-53A0102, dated October 8,
2015.

(h) Service Information Exceptions

Where Boeing Alert Service Bulletin 757—
53A0102, dated October 8, 2015, specifies a
compliance time ““after the original issue date
of this service bulletin,” this AD requires
compliance within the specified compliance
time after the effective date of this AD.

(i) Repair
If any crack is found during any inspection

required by this AD, before further flight,
repair using a method approved in
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accordance with the procedures specified in
paragraph (j) of this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (k) of this AD. Information may be
emailed to: 9-ANM-LAACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes ODA that has been
authorized by the Manager, Los Angeles
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) Except as required by paragraph (h) of
this AD: For service information that
contains steps that are labeled as Required
for Compliance (RC), the provisions of
paragraphs (j)(4)(i) and (j)(4)(ii) of this AD
apply.
(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. An AMOC is required
for any deviations to RC steps, including
substeps and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOG, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(k) Related Information

For more information about this AD,
contact Eric Schrieber, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles ACO, 3960 Paramount Boulevard,
Lakewood, CA 90712—-4137; phone: 562—-627—
5348; fax: 562—627-5210; email:
eric.schrieber@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin 757—
53A0102, dated October 8, 2015.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P. O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone: 206—
544-5000, extension 1; fax: 206—-766-5680;
Internet: https://www.myboeingfleet.com.
You may view this referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(4) You may view this referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on July 21,
2016.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-17861 Filed 7-28—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-5463; Directorate
Identifier 2016—NM-013-AD; Amendment
39-18598; AD 2016-15-07]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-600-2C10
(Regional Jet Series 700, 701, & 702),
Model CL-600-2D15 (Regional Jet
Series 705), Model CL-600-2D24
(Regional Jet Series 900), and Model
CL-600-2E25 (Regional Jet Series 1000)
airplanes. This AD was prompted by
reports of corrosion found on the slat
and flap torque tubes in the slat and flap
control system. This AD requires
replacement of the slat and flap torque
tubes in the slat and flap control system.
We are issuing this AD to prevent
rupture of a corroded slat or flap torque
tube. This condition could result in an
inoperative slat or flap system and

consequent reduced controllability of
the airplane.

DATES: This AD is effective September 2,
2016.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of September 2, 2016.

ADDRESSES: For service information
identified in this final rule, contact
Bombardier, Inc., 400 Cote-Vertu Road
West, Dorval, Québec H4S 1Y9, Canada;
Widebody Customer Response Center
North America toll-free telephone: 1-
866—538—1247 or direct-dial telephone:
1-514—855-2999; fax: 514—-855—-7401;
email: ac.yul@aero.bombardier.com;
Internet http://www.bombardier.com.
You may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221. It is also
available on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5463.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5463; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone: 800-647—
5527) is Docket Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office (ACO), 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone: 516-228-7318;
fax: 516—794-5531.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc. Model
CL-600-2C10 (Regional Jet Series 700,
701, & 702), Model CL-600-2D15
(Regional Jet Series 705), Model CL—
600—-2D24 (Regional Jet Series 900), and
Model CL-600—-2E25 (Regional Jet Series
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1000) airplanes. The NPRM published
in the Federal Register on April 12,
2016 (81 FR 21503) (“the NPRM”). The
NPRM was prompted by reports of
corrosion found on the slat and flap
torque tubes in the slat and flap control
system. The NPRM proposed to require
replacement of the slat and flap torque
tubes in the slat and flap control system.
We are issuing this AD to prevent
rupture of a corroded slat or flap torque
tube. This condition could result in an
inoperative slat or flap system and
consequent reduced controllability of
the airplane.

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian AD
CF-2016-03R1, dated February 18, 2016
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or “the MCAI”), to correct an unsafe
condition for certain Bombardier, Inc.
Model CL-600-2C10 (Regional Jet
Series 700, 701, & 702), Model CL-600—
2D15 (Regional Jet Series 705), Model
CL-600—-2D24 (Regional Jet Series 900),
and Model CL-600-2E25 (Regional Jet
Series 1000) airplanes. The MCAI states:

There have been a number of reports of

corrosion found on the torque tubes in the
slat and flap control system. Investigation

revealed that the current design of the flap
and slat torque tubes do not have proper
corrosion protection and are not entirely
sealed which leads to moisture ingress and
internal corrosion. A corroded tube may
rupture resulting in an inoperative slat or
flap system, or in a worst case scenario,
could result in reduced controllability of the
aeroplane. This [Canadian] AD mandates the
replacement of affected slat and flap system
torque tubes with [new or] modified torque
tubes.

This [Canadian] AD was revised to add the
statement that accomplishment of the initial
Service Bulletin (SB) 670BA—27-067, dated
15 January 2015 also meets the requirements
of this AD and to correct the editorial error
for the release date of SB 670BA-27-067,
Revision A.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5463.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received. The
commenter supported the NPRM.

Conclusion

We reviewed the relevant data,
considered the comment received, and

ESTIMATED COSTS

determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

We reviewed Bombardier Service
Bulletin 670BA—-27—-067, Revision A,
dated February 23, 2015. This service
information describes procedures for
replacement of the slat and flap torque
tubes in the slat and flap control system.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 509
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Replacement of the slat and flap torque tubes | 34 work-hours x $85 per hour = $2,890 ........ $105,000 $107,890 $54,916,010

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation

is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2016-15-07 Bombardier, Inc.: Amendment
39-18598; Docket No. FAA—-2016—-5463;
Directorate Identifier 2016—-NM—-013—-AD.
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(a) Effective Date
This AD is effective September 2, 2016.

(b) Affected ADs

None.

(c) Applicability

This AD applies to the airplanes,
certificated in any category, identified in
paragraphs (c)(1), (c)(2), (c)(3), and (c)(4) of
this AD.

(1) Bombardier, Inc. Model CL-600-2C10
(Regional Jet Series 700, 701, & 702)
airplanes, serial numbers 10002 through
10342 inclusive.

(2) Bombardier, Inc. Model CL-600-2D15
(Regional Jet Series 705) airplanes, serial
numbers 15001 through 15361 inclusive.

(3) Bombardier, Inc. Model CL-600-2D24
(Regional Jet Series 900) airplanes, serial
numbers 15001 through 15361 inclusive.

(4) Bombardier, Inc. Model CL-600-2E25
(Regional Jet Series 1000) airplanes, serial
numbers 19001 through 19041 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Reason

This AD was prompted by reports of
corrosion found on the slat and flap torque
tubes in the slat and flap control system. We
are issuing this AD to prevent rupture of a
corroded slat or flap torque tube. This
condition could result in an inoperative slat
or flap system and consequent reduced
controllability of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Replace Slat and Flap Torque Tubes in
the Slat and Flap Control System

Within the compliance times specified in
paragraph (g)(1), (g)(2), or (g)(3) of this AD,
as applicable: Replace the slat and flap
torque tubes in the slat and flap control
system with new or modified slat and flap
torque tubes, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 670BA—-27-067, Revision A,
dated February 23, 2015.

(1) For airplanes that have accumulated
28,000 total flight hours or less as of the
effective date of this AD, or 137 months or
less since the date of issuance of the original
Canadian certificate of airworthiness or date
of issuance of the original Canadian export
certificate of airworthiness as of the effective
date of this AD: Before the accumulation of
34,000 total flight hours or within 167
months since the date of issuance of the
original Canadian certificate of airworthiness
or date of issuance of the original Canadian
export certificate of airworthiness, whichever
occurs first.

(2) For airplanes that have accumulated
more than 28,000 total flight hours but not
more than 36,000 total flight hours as of the
effective date of this AD, and more than 137
months but not more than 176 months since
the date of issuance of the original Canadian
certificate of airworthiness or date of
issuance of the original Canadian export

certificate of airworthiness as of the effective
date of this AD: At the earlier of the times
specified in paragraphs (g)(2)(i) and (g)(2)(ii)
of this AD.

(i) Within 6,000 flight hours or 30 months,
whichever occurs first, after the effective date
of this AD.

(i1) Before the accumulation of 38,000 total
flight hours, or within 186 months since the
date of issuance of the original Canadian
certificate of airworthiness or date of
issuance of the original Canadian export
certificate of airworthiness, whichever occurs
first.

(3) For airplanes that have accumulated
more than 36,000 total flight hours as of the
effective date of this AD, or more than 176
months since the date of issuance of the
original Canadian certificate of airworthiness
or date of issuance of the original Canadian
export certificate of airworthiness as of the
effective date of this AD: Within 2,000 flight
hours or 10 months, whichever occurs first,
after the effective date of this AD.

(h) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraph (g) of this AD, if those
actions were performed before the effective
date of this AD using Bombardier Service
Bulletin 670BA-27-067, dated January 15,
2015.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, NY 11590;
telephone: 516—228-7300; fax: 516—794—
5531. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO, ANE-170,
FAA; or Transport Canada Civil Aviation
(TCCA); or Bombardier, Inc.’s TCCA Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(j) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
AD CF-2016-03R1, dated February 18, 2016,
for related information. This MCAI may be
found in the AD docket on the Internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2016-5463.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (k)(3) and (k)(4) of this AD.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Bombardier Service Bulletin 670BA-27—
067, Revision A, dated February 23, 2015.

(ii) Reserved.

(3) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; Widebody Customer Response
Center North America toll-free telephone: 1-
866—538—1247 or direct-dial telephone: 1—-
514—855-2999; fax: 514—855—7401; email:
ac.yul@aero.bombardier.com; Internet http://
www.bombardier.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on July 21,
2016.

Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-17863 Filed 7—28—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 40

[Docket No. RM15—-14—-002; Order No. 829]

Revised Critical Infrastructure
Protection Reliability Standards

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
directs the North American Electric
Reliability Corporation to develop a new
or modified Reliability Standard that
addresses supply chain risk
management for industrial control
system hardware, software, and
computing and networking services
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associated with bulk electric system
operations. The new or modified
Reliability Standard is intended to
mitigate the risk of a cybersecurity
incident affecting the reliable operation
of the Bulk-Power System.

DATES: This rule is effective September
27, 2016.

FOR FURTHER INFORMATION CONTACT:
Daniel Phillips (Technical Information),
Office of Electric Reliability, Federal
Energy Regulatory Commission, 888
First Street NE., Washington, DC 20426,
(202) 502-6387, daniel.phillips@
ferc.gov.

Simon Slobodnik (Technical
Information), Office of Electric
Reliability, Federal Energy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426, (202) 502-6707,
simon.slobodnik@ferc.gov.

Kevin Ryan (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street NE., Washington, DC 20426,
(202) 502-6840, kevin.ryan@ferc.gov.
SUPPLEMENTARY INFORMATION:

Order No. 829
Final Rule

1. Pursuant to section 215(d)(5) of the
Federal Power Act (FPA),1 the
Commission directs the North American
Electric Reliability Corporation (NERC)
to develop a new or modified Reliability
Standard that addresses supply chain
risk management for industrial control
system hardware, software, and
computing and networking services
associated with bulk electric system
operations. The new or modified
Reliability Standard is intended to
mitigate the risk of a cybersecurity
incident affecting the reliable operation
of the Bulk-Power System.

2. The record developed in this
proceeding supports our determination
under FPA section 215(d)(5) that it is
appropriate to direct the creation of
mandatory requirements that protect
aspects of the supply chain that are
within the control of responsible
entities and that fall within the scope of
our authority under FPA section 215.
Specifically, we direct NERC to develop
a forward-looking, objective-based
Reliability Standard to require each
affected entity to develop and
implement a plan that includes security
controls for supply chain management
for industrial control system hardware,
software, and services associated with
bulk electric system operations.2 The

116 U.S.C. 8240(d)(5).

2 Revised Critical Infrastructure Protection
Reliability Standards, Notice of Proposed
Rulemaking, 80 FR 43,354 (Jul. 22, 2015), 152 FERC
q 61,054, at P 66 (2015) (NOPR).

new or modified Reliability Standard
should address the following security
objectives, discussed in detail below: (1)
Software integrity and authenticity; (2)
vendor remote access; (3) information
system planning; and (4) vendor risk
management and procurement controls.
In making this directive, the
Commission does not require NERC to
impose any specific controls, nor does
the Commission require NERC to
propose “one-size-fits-all”
requirements. The new or modified
Reliability Standard should instead
require responsible entities to develop a
plan to meet the four objectives, or some
equally efficient and effective means to
meet these objectives, while providing
flexibility to responsible entities as to
how to meet those objectives.

I. Background

A. Section 215 and Mandatory
Reliability Standards

3. Section 215 of the FPA requires a
Commission-certified Electric
Reliability Organization (ERO) to
develop mandatory and enforceable
Reliability Standards, subject to
Commission review and approval.
Reliability Standards may be enforced
by the ERO, subject to Commission
oversight, or by the Commission
independently.3 Pursuant to section 215
of the FPA, the Commission established
a process to select and certify an ERO,*
and subsequently certified NERC.5

B. Notice of Proposed Rulemaking

4. The NOPR, inter alia, identified as
a reliability concern the potential risks
to bulk electric system reliability posed
by the “supply chain” (i.e., the sequence
of processes involved in the production
and distribution of, inter alia, industrial
control system hardware, software, and
services). The NOPR explained that
changes in the bulk electric system
cyber threat landscape, exemplified by
recent malware campaigns targeting
supply chain vendors, have highlighted
a gap in the Critical Infrastructure
Protection (CIP) Reliability Standards.®
To address this gap, the NOPR proposed
to direct that NERC develop a forward-
looking, objective-driven Reliability
Standard that provides security controls

316 U.S.C. 8240(e).

4 Rules Concerning Certification of the Electric
Reliability Organization; and Procedures for the
Establishment, Approval, and Enforcement of
Electric Reliability Standards, Order No. 672, FERC
Stats. & Regs. q 31,204, order on reh’g, Order No.
672—A, FERC Stats. & Regs. {31,212 (2006).

5 North American Electric Reliability Corp., 116
FERC { 61,062, order on reh’g and compliance, 117
FERC { 61,126 (2006), aff’d sub nom. Alcoa, Inc.

v. FERC, 564 F.3d 1342 (D.C. Cir. 2009).

6NOPR, 152 FERC ] 61,054 at P 63.

for supply chain management for
industrial control system hardware,
software, and services associated with
bulk electric system operations.”

5. Recognizing that developing supply
chain management requirements would
likely be a significant undertaking and
require extensive engagement with
stakeholders to define the scope,
content, and timing of the Reliability
Standard, the Commission sought
comment on: (1) the general proposal to
direct that NERC develop a Reliability
Standard to address supply chain
management; (2) the anticipated features
of, and requirements that should be
included in, such a standard; and (3) a
reasonable timeframe for development
of a Reliability Standard.8

6. In response to the NOPR, thirty-
four entities submitted comments on the
NOPR proposal regarding supply chain
risk management. A list of these
commenters appears in Appendix A.

C. January 28, 2016 Technical
Conference

7. On January 28, 2016, Commission
staff led a Technical Conference to
facilitate a dialogue on supply chain
risk management issues that were
identified by the Commission in the
NOPR. The January 28 Technical
Conference addressed: (1) The need for
a new or modified Reliability Standard;
(2) the scope and implementation of a
new or modified Reliability Standard;
and (3) current supply chain risk
management practices and collaborative
efforts.

8. Twenty-four entities representing
industry, government, vendors, and
academia participated in the January 28
Technical Conference through written
comments and/or presentations.?

9. We address below the comments
submitted in response to the NOPR and
comments made as part of the January
28 Technical Conference.

II. Discussion

10. Pursuant to section 215(d)(5) of
the FPA, the Commission determines
that it is appropriate to direct NERC to
develop a new or modified Reliability
Standard(s) that address supply chain
risk management for industrial control
system hardware, software, and
computing and networking services
associated with bulk electric system

71d. P 66.

81d.

9 Written presentations at the January 28, 2016
Technical Conference and the Technical Conference
transcript referenced in this Final Rule are
accessible through the Commission’s eLibrary
document retrieval system in Docket No. RM15-14—
000.
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operations.'® Based on the comments
received in response to the NOPR and

at the technical conference, we
determine that the record in this
proceeding supports the development of
mandatory requirements for the
protection of aspects of the supply chain
that are within the control of
responsible entities and that fall within
the scope of our authority under FPA
section 215.

11. In its NOPR comments, NERC
acknowledges that “supply chains for
information and communications
technology and industrial control
systems present significant risks to
[Bulk-Power System] security, providing
various opportunities for adversaries to
initiate cyberattacks.” 11 Several other
commenters also recognized the risks
posed to the bulk electric system by
supply chain security issues and
generally support, or at least do not
oppose, Commission action to address
the reliability gap.12 For example, in
prepared remarks submitted for the
January 28 Technical Conference, one
panelist noted that attacks targeting the
supply chain are on the rise,
particularly attacks involving third
party service providers.13 In addition, it
was noted that, while many responsible
entities are already independently
assessing supply chain risks and asking
vendors to address the risks, these
individual efforts are likely to be less
effective than a mandatory Reliability
Standard.4

12. We recognize, however, that most
commenters oppose development of
Reliability Standards addressing supply
chain management for various reasons.
These commenters contend that
Commission action on supply chain risk
management would, among other
things, address or influence activities

1016 U.S.C. 8240(d)(5) (“The Commission . . .
may order the [ERO] to submit to the Commission
a proposed reliability standard or a modification to
a reliability standard that addresses as specific
matter if the Commission considers such a new or
modified reliability standard appropriate to carry
out this section.”).

11 NERC NOPR Comments at 8.

12 See Peak NOPR Comments at 3—6; ITC NOPR
Comments at 13—15; CyberArk NOPR Comments at
4; Ericsson NOPR Comments at 2; Isologic and
Resilient Societies Joint NOPR Comments at 9-12;
ACS NOPR Comments at 4; ISO NE NOPR
Comments at 2—3; NEMA NOPR Comments at 1-2.

13 Olcott Technical Conference Comments at 1-2.

14 Galloway Technical Conference Comments at 1
(“. . . ISO-NE supports the Commission’s proposal
to direct NERC to develop requirements relating to
supply chain risk management. We believe that the
risks to the reliability of the Bulk Electric System
that result from compromised third-party software
are real, significant and largely unaddressed by
existing reliability standards. While many public
utilities are already assessing these risks and asking
vendors to address them, these one-off efforts are
far less likely to be effective than an industry-wide
reliability standard.”).

beyond the scope of the Commission’s
FPA section 215 jurisdiction.?®
Commenters also assert that the existing
CIP Reliability Standards adequately
address potential risks to the bulk
electric system from supply chain
issues.16 In addition, commenters claim
that responsible entities have minimal
control over their suppliers and are not
able to identify all potential
vulnerabilities associated with each of
their products or parts; therefore, even
if a responsible entity identifies a
vulnerability created by a supplier, the
responsible entity does not necessarily
have any authority, influence or means
to require the supplier to apply
mitigation.1? Other commenters argue
that the Commission’s proposal may
unintentionally inhibit innovation.18 A
number of commenters assert that
voluntary guidelines would be more
effective at addressing the Commission’s
concerns.1? Finally, commenters are
concerned that the contractual
flexibility necessary to effectively
address supply chain concerns does not
fit well with a mandatory Reliability
Standard.20

13. As discussed below, we conclude
that our directive falls within the
Commission’s authority under FPA
section 215. We also determine that,
notwithstanding the concerns raised by
commenters opposed to the NOPR
proposal, it is appropriate to direct the
development of mandatory
requirements to protect industrial
control system hardware, software, and
computing and networking services
associated with bulk electric system
operations. Many of the commenters’
concerns are addressed by the flexibility
inherent in our directive to develop a
forward-looking, objective-based
Reliability Standard that includes
specific security objectives that a
responsible entity must achieve, but
affords flexibility in how to meet these
objectives. The Commission does not

15 See Trade Associations NOPR Comments at 24;
Southern NOPR Comments at 14—-16; CEA NOPR
Comments at 4-5; NIPSCO NOPR Comments at 7.

16 See Trade Associations NOPR Comments at
20-25; Gridwise NOPR Comments at 3; Arkansas
NOPR Comments at 6; G&T Cooperatives NOPR
Comments at 8—9; NEI NOPR Comments at 3-5;
NIPSCO NOPR Comments at 5—6; Luminant NOPR
Comments at 4-5; SCE NOPR Comments at 4.

17 See Arkansas NOPR Comments at 5-6; G&T
Cooperatives NOPR Comments at 9; Trade
Associations NOPR Comments at 25.

18 See Arkansas NOPR Comments at 6; G&T
Cooperatives NOPR Comments at 9; NERC NOPR
Comments at 13.

19 See Trade Associations NOPR Comments at 23;
Southern NOPR Comments at 13; AEP NOPR
Comments at 5; NextEra NOPR Comments at 4-5;
Luminant NOPR Comments at 5.

20 See Arkansas NOPR Comments at 6; Southern
NOPR Comments at 13.

require NERC to impose any specific
controls nor does the Commission
require NERC to propose “‘one-size-fits-
all” requirements. The new or modified
Reliability Standard should instead
require responsible entities to develop a
plan to meet the four objectives, or some
equally efficient and effective means to
meet these objectives, while providing
flexibility to responsible entities as to
how to meet those objectives. Moreover,
our directive comports well with the
NOPR comments submitted by NERC, in
which NERC explained what it believes
would be the features of a workable
supply chain management Reliability
Standard.2?

14. We address below the following
issues raised in the NOPR, NOPR
comments, and January 28 Technical
Conference comments: (1) the
Commission’s authority to direct the
ERO to develop supply chain
management Reliability Standards
under FPA section 215(d)(5); and (2) the
need for supply chain management
Reliability Standards, including the
risks posed by the supply chain,
objectives of a supply chain
management Reliability Standard,
existing CIP Reliability Standards, and
responsible entities’ ability to affect the
supply chain.

A. Commission Authority To Direct the
ERO To Develop Supply Chain
Management Reliability Standards
Under FPA Section 215(d)(5)

NOPR

15. In the NOPR, the Commission
stated that it anticipates that a
Reliability Standard addressing supply
chain management security would, inter
alia, respect FPA Section 215
jurisdiction by only addressing the
obligations of responsible entities and
not directly imposing obligations on
suppliers, vendors, or other entities that
provide products or services to
responsible entities.22

Comments

16. Commenters contend that the
Commission’s proposal to direct NERC
to develop mandatory Reliability
Standards to address supply chain risks
could exceed the Commission’s

21NERC NOPR Comments at 8-9. The record
evidence on which the directive in this Final Rule
is based is either comparable or superior to past
instances in which the Commission has directed,
pursuant to FPA section 215(d)(5), that NERC
propose a Reliability Standard to address a gap in
existing Reliability Standards. See, e.g., Reliability
Standards for Physical Security Measures, 146
FERG { 61,166 (2014) (directing, without seeking
comment, that NERC develop proposed Reliability
Standards to protect against physical security risks
related to the Bulk-Power System).

22NOPR, 152 FERC { 61,054 at P 66.
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jurisdiction under FPA section 215. The
Trade Associations state that the NOPR
discussion “appears to suggest a new
mandate, over and above Section 215 for
energy security, integrity, quality, and
supply chain resilience, and the future
acquisition of products and services.” 23
The Trade Associations assert that the
Commission’s NOPR proposal does not
provide any reasoning that connects
energy security and integrity with
reliable operations for Bulk-Power
System reliability. The Trade
Associations seek clarification that the
Commission does not intend to define
energy security as a new policy
mandate.24

17. Southern states that it agrees with
the Trade Associations that expanding
the focus of the NERC Reliability
Standards ““to include concepts such as
security, integrity, and supply chain
resilience is beyond the statutory
authority granted in Section 215.” 25
Southern contends that while these
areas ‘‘have an impact on the reliable
operation of the bulk power system,
[. . .]they are areas that are beyond the
scope of [the Commission’s] jurisdiction
under Section 215.” 26 NIPSCO raises a
similar argument, stating that the
existing CIP Reliability Standards
should address the Commission’s
concerns “without involving processes
and industries outside of the
Commission’s jurisdiction under section
215 of the Federal Power Act.” 27

18. Southern questions how a
mandatory Reliability Standard that
achieves all of the objectives specified
in the NOPR “could effectively address
[the Commission’s] concerns and still
stay within the bounds of [the
Commission’s] scope and mission under
Section 215.” 28 Southern asserts that “‘a
reading of Section 215 indicates that
[the Commission’s] mission and
authority under Section 215 is focused
on the operation of the bulk power
system elements, not on the acquisition
of those elements and associated
procurement practices.” 29 In support of
its assertion, Southern points to the
definition in FPA section 215 of
“reliability standard,” noting the use
and meaning of the terms “reliable
operation” and “operation.” Southern
contends that “Section 215 standards
should ensure that a given BES Cyber
System asset is protected from
vulnerabilities once connected to the

23 Trade Associations NOPR Comments at 24.

24 [d.

25 Southern NOPR Comments at 16.

26 Southern NOPR Comments at 16; see also
Trade Association NOPR Comments at 24.

27 NIPSCO NOPR Comments at 7.

28 Southern NOPR Comments at 14—15.

29 ]d. at 15 (emphasis in original).

BES, and should not be concerned about
how the Responsible Entity works with
its vendors and suppliers to ensure such
reliability (such as higher financial
incentives or greater contractual
penalties).” 30

19. The Trade Associations and
Southern also observe that, while the
NOPR indicates that the Commission
has no direct oversight authority over
third-party suppliers or vendors and
cannot indirectly assert authority over
them through jurisdictional entities, the
NOPR proposal appears to assert that
authority.3? The Trade Associations
maintain that such an extension of the
Commission’s authority would be
unlawful and, therefore, seek
clarification that “the Commission will
avoid seeking to extend its authority
since such an extension would set a
troubling precedent.”” 32 CEA raises a
concern that the NOPR proposal
“‘appears to lend itself to the
interpretation that authority is
indirectly being asserted over non-
jurisdictional entities.”” 33

20. The Trade Associations also
maintain that the Commission’s use of
the term “industrial control system” in
the scope of its proposal suggests that
the Commission is seeking to address
issues beyond CIP and cybersecurity-
related issues. The Trade Associations
seek clarification that the Commission
does not intend for NERC broadly to
address industrial control systems, such
as fuel procurement and delivery
systems or system protection devices,
but intends for its proposal to be limited
to CIP and cybersecurity-related
issues.34

Discussion

21. We are satisfied that FPA section
215 provides the Commission with the
authority to direct NERC to address the
reliability gap concerning supply chain
management risks identified in the
NOPR. We reject the contention that our
directive could be read to address issues
outside of the Commission’s FPA
section 215 jurisdiction. However, to be
clear, we reiterate the statement in the
NOPR that any action taken by NERC in
response to the Commission’s directive
to address the supply chain-related
reliability gap should respect “‘section
215 jurisdiction by only addressing the
obligations of responsible entities”” and
“not directly impose obligations on

30]d. at 16.

31 Trade Associations NOPR Comments at 24-25;
Southern NOPR Comments at 17; see also Trade
Associations Post-Technical Conference Comments
at 20-21.

32 Trade Associations NOPR Comments at 24—25.

33 CEA NOPR Comments at 5.

34 Trade Associations NOPR Comments at 25.

suppliers, vendors or other entities that
provide products or services to
responsible entities.”” 35 The
Commission expects that NERC will
adhere to this instruction as it works
with stakeholders to develop a new or
modified Reliability Standard to address
the Commission’s directive. As
discussed below, we reject the
remaining comments regarding the
Commission’s authority to direct the
development of supply chain
management Reliability Standards
under FPA section 215(d)(5).

22. Our directive does not suggest, as
the Trade Associations contend, a new
mandate above and beyond FPA section
215. The Commission’s directive to
NERC to address supply chain risk
management for industrial control
system hardware, software, and
computing and networking services
associated with bulk electric system
operations is not intended to “define
‘energy security’ as a new policy
mandate” under the CIP Reliability
Standards.36 Instead, our directive is
meant to enhance bulk electric system
cybersecurity by addressing the gap in
the CIP Reliability Standards identified
in the NOPR relating to supply chain
risk management for industrial control
system hardware, software, and
computing and networking services
associated with bulk electric system
operations. This directive is squarely
within the statutory definition of a
“reliability standard,” which includes
requirements for “cybersecurity
protection.” 37

23. We reject Southern’s argument
that FPA section 215 limits the scope of
the NERC Reliability Standards to
“ensur[ing] that a given BES Cyber
System asset is protected from
vulnerabilities once connected” to the
bulk electric system.38 While Southern’s
comment implies that the Commission
should only be concerned with real-time
operations based on the definition of the
term ‘‘reliable operation,” the definition
of “reliability standard” in FPA section
215 also includes requirements for ‘‘the
design of planned additions or
modifications” to bulk electric system
facilities ““necessary to provide for
reliable operation of the bulk-power

35NOPR, 152 FERC ] 61,054 at P 66.

36 See Trade Associations NOPR Comments at 24.
37 See 16 U.S.C. 8240(a)(3) (defining “reliability
standard” to mean ‘‘a requirement, approved by the

Commission under [section 215 of the FPA] to
provide for the reliable operation of the bulk-power
system. The term includes requirements for the
operation of existing bulk-power system facilities,
including cybersecurity protection, and the design
of planned additions or modifications to such
facilities to the extent necessary to provide for
reliable operation . . .”) (emphasis added).

38 See Southern NOPR Comments at 16.
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system.” 39 Moreover, as noted, FPA
section 215 is clear that maintaining
reliable operation also includes
protecting the bulk electric system from
cybersecurity incidents.#? Indeed, our
findings and directives in the Final Rule
are intended to better protect the Bulk-
Power System from potential
cybersecurity incidents that could
adversely affect reliable operation of the
Bulk-Power System. Accordingly, we
would not be carrying out our
obligations under FPA section 215 if the
Commission determined that
cybersecurity incidents resulting from
gaps in supply chain risk management
were outside the scope of FPA section
215.

24. With regard to concerns that the
NOPR’s use of the term “industrial
control system” signals the
Commission’s intent to address issues
beyond the CIP Reliability Standards or
cybersecurity controls, we clarify that
our directive is only intended to address
the protection of hardware, software,
and computing and networking services
associated with bulk electric system
operations from supply chain-related
cybersecurity threats and
vulnerabilities.

B. Need for a New or Modified
Reliability Standard

1. Cyber Risks Posed by the Supply
Chain

NOPR

25. In the NOPR, the Commission
observed that the global supply chain,
while providing an opportunity for
significant benefits to customers,
enables opportunities for adversaries to
directly or indirectly affect the
operations of companies that may result
in risks to the end user. The NOPR
identified supply chain risks including
the insertion of counterfeits,
unauthorized production, tampering,
theft, or insertion of malicious software,
as well as poor manufacturing and
development practices. The NOPR
pointed to changes in the bulk electric
system cyber threat landscape,
evidenced by recent malware campaigns
targeting supply chain vendors, which
highlighted a gap in the protections
under the current CIP Reliability
Standards.*1

26. Specifically, the NOPR identified
two focused malware campaigns
identified by the Department of
Homeland Security’s Industry Control
System—Computer Emergency

39 See 16 U.S.C. 8240(a)(4) (defining “reliable
operation”); see also 16 U.S.C. 8240(a)(3).

40 See 16 U.S.C. 8240(a)(4).

41NOPR, 152 FERC { 61,054 at PP 61-62.

Readiness Team (ICS—CERT) in 2014.42
The NOPR stated that this new type of
malware campaign is based on the
injection of malware while a product or
service remains in the control of the
hardware or software vendor, prior to
delivery to the customer.43

Comments

27. NERC acknowledges the NOPR’s
concerns regarding the threats posed by
supply chain management risks to the
Bulk-Power System. NERC states that
“the supply chains for information and
communications technology and
industrial control systems present
significant risks to [Bulk-Power System]
security, providing various
opportunities for adversaries to initiate
cyberattacks.” ¢ NERC further explains
that “supply chains risks are . . .
complex, multidimensional, and
constantly evolving, and may include,
as the Commission states, insertion of
counterfeits, unauthorized production,
tampering, theft, insertion of malicious
software and hardware, as well as poor
manufacturing and development
practices.” 45 NERC states, however, that
as to these supply chains, there are
“significant challenges to developing a
mandatory Reliability Standard
consistent with [FPA] Section 215

» 46

28. IRC, Peak, Idaho Power, CyberArk,
NEMA, Resilient Societies and other
commenters share the NOPR’s concern
that supply chain risks pose a threat to
bulk electric system reliability. IRC
states that it supports the Commission’s
efforts to address the risks associated
with supply chain management.4” Peak
explains that “‘the security risk of
supply chain management is a real
threat, and . . . a CIP standard for
supply chain management may be
necessary.”’ 48 Peak notes, for example,
that it is possible for a malware
campaign to infect industrial control
software with malicious code while the
product or service is in the control of
the hardware and software vendor, and
states that, “[w]ithout proper controls,

42 Jd. P 63 (citing ICS-CERT, Alert: ICS Focused
Malware (Update A), https://ics-cert.us-cert.gov/
alerts/ICS-ALERT-14-176-02A; ICS—-CERT, Alert
Ongoing Sophisticated Malware Campaign
Compromising ICS (Update E), https://ics-cert.us-
cert.gov/alerts/ICS-ALERT-14-281-01B). ICS-CERT
is a division of the Department of Homeland
Security that works to reduce risks within and
across all critical infrastructure sectors by
partnering with law enforcement agencies and the
intelligence community.

43NOPR, 152 FERC ] 61,054 at P 63.

44 NERC NOPR Comments at 8.

45 Id. at 10.

461d. at 2.

47]RC NOPR Comments at 1-2.

48 Peak NOPR Comments at 3.

the vendor may deliver this infected
product or service, unknowingly
passing the risk onto the utility industry
customer.” 49 Isologic and Resilient
Societies comments that supply chain
vulnerabilities are one of the most
difficult areas of cybersecurity because,
among other concerns, entities “are
seldom aware of the risks [supply chain
vulnerabilities] pose.” 50

29. Idaho Power agrees ‘‘that the
supply chain could pose an attack
vector for certain risks to the bulk
electric system.” 51 CyberArk states that
“infection of vendor Web sites is just
one of the potential ways a supply chain
management attack could be executed”
and notes that network communications
links between a vendor and its customer
could be used as well.52 NEMA agrees
with the NOPR that “keeping the
electric sector supply chain free from
malware and other cybersecurity risks is
essential.” 53 NEMA highlights a
number of principles it represents as
vendor best practices, and encourages
the Commission and NERC to reference
those principles as the effort to address
supply chain risks progresses.>+

30. Other commenters do not agree
that the risks identified in the NOPR
support the Commission’s NOPR
proposal. The Trade Associations,
Southern, and NIPSCO contend that the
two malware campaigns identified by
ICS—CERT and cited in the NOPR do not
actually represent a changed threat
landscape that defines a reliability gap.
Specifically, the Trade Associations
state that the two identified malware
campaigns ‘“‘seek to inject malware,
while a product is in the control of and
in use by the customer and not, as the
NOPR suggests, the vendor.” 55 In
support of this position, the Trade
Associations note that the ICS-CERT
mitigation measures for the two alerts
“focused on the customer and do not
address security controls, while the
products are under control of the
vendors.” 56

31. The Trade Associations and
Southern also contend that there is no
information from various NERC
programs and activities that leads to a
reasonable conclusion that supply chain
management issues have caused events
or disturbances on the bulk electric

49]d. at 3.

50sologic and Resilient Societies Joint NOPR
Comments at 9.

51[daho Power NOPR Comments at 3.

52 CyberArk NOPR Comments at 4.

53 NEMA NOPR Comments at 1.

54]d. at 2.

55 Trade Associations NOPR Comments at 20-21.

56 Trade Associations NOPR Comments at 21; see
also NIPSCO NOPR Comments at 6.


https://ics-cert.us-cert.gov/alerts/ICS-ALERT-14-176-02A
https://ics-cert.us-cert.gov/alerts/ICS-ALERT-14-176-02A
https://ics-cert.us-cert.gov/alerts/ICS-ALERT-14-281-01B
https://ics-cert.us-cert.gov/alerts/ICS-ALERT-14-281-01B
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system.5” Luminant states that it “does
not perceive the same reliability gap
that is expressed in the NOPR
concerning risks associated with supply
chain management” and contends that it
is important to understand the potential
risks and cost impacts related to any
potential mitigation efforts before
developing any additional security
controls.58 KCP&L states that it does not
share the Commission’s view of the
supply chain-related reliability gap
described in the NOPR and, therefore,
does not support the Commission’s
proposal.5?®

Discussion

32. We find ample support in the
record to conclude that supply chain
management risks pose a threat to bulk
electric system reliability. As NERC
commented, “the supply chains for
information and communications
technology and industrial control
systems present significant risks to
[Bulk-Power System] security, providing
various opportunities for adversaries to
initiate cyberattacks.” 60 The malware
campaigns analyzed by ICS-CERT and
identified in the NOPR are only
examples of such risks (i.e., supply
chain attacks targeting supply chain
vendors). Commenters identified
additional supply chain-related
threats,! including events targeting
electric utility vendors.52

57 Trade Associations NOPR Comments at 21;
Southern Comments at 11.

58 Luminant NOPR Comments at 4.

59 KCP&L NOPR Comments at 7.

60 NERC NOPR Comments at 8.

61 Commenters reference tools and information
security frameworks, such as ES-C2M2, NIST-SP—
800-161 and NIST-SP-800-53, which describe the
scope of supply chain risk that could impact bulk
electric system operations. See Department of
Energy, Electricity Subsector Cybersecurity
Capability Maturity Model (February 2014), http://
energy.gov/sites/prod/files/2014/02/f7/ES-C2M2-v1-
1-Feb2014.pdf, NIST Special Publication 800-161,
Supply Chain Risk Management Practices for
Federal Information Systems and Organizations at
51, http://nvlpubs.nist.gov/nistpubs/
SpecialPublications/NIST.SP.800-161.pdf, NIST
Special Publication 800-53, Security and Privacy
Controls for Federal Information Systems and
Organizations, http://nvipubs.nist.gov/nistpubs/
SpecialPublications/NIST.SP.800-53r4.pdf. These
risks include the insertion of counterfeits,
unauthorized production and modification of
products, tampering, theft, intentional insertion of
tracking software, as well as poor manufacturing
and development practices. One technical
conference participant noted that supply chain
attacks can target either (1) the hardware/software
components of a system (thereby creating
vulnerabilities that can be exploited by a remote
attacker) or (2) a third party service provider who
has access to sensitive IT infrastructure or holds/
maintains sensitive data. See Olcott Technical
Conference Comments at 1.

62 Olcott discusses two events targeting electric
utility vendors and service providers. Olcott
Technical Conference Comments at 2. Specific
recent examples of attacks on third party vendors

33. Even among the comments
opposed to the NOPR, there is
acknowledgment that supply chain
reliability risks exist. The Trade
Associations state that their “respective
members have identified security issues
associated with potential supply chain
disruption or compromise as being a
significant threat.” 63 Recognizing that
such risks exist, we reject the assertion
by the Trade Associations and Southern
that there is an inadequate basis for the
Commission to take action because
“[t]he Trade Associations can find
nothing within various NERC programs
and activities that lead to a reasonable
conclusion that supply chain
management issues have caused events
or disturbances on the bulk power
system.” 64

34. We disagree with the Trade
Associations’ arguments suggesting that
the two malware campaigns identified
in the NOPR do not represent a change
in the threat landscape to the bulk
electric system. First, while the Trade
Associations are correct that the ICS—
CERT alerts referenced in the NOPR
describe remediation steps for
customers to take in the event of a
breach, the vulnerabilities exploited by
those campaigns were the direct result
of vendor decisions about: (1) How to
deliver software patches to their
customers and (2) the necessary degree
of remote access functionality for their
information and communications
technology products.®5 Second, the
malware campaigns also demonstrate
that attackers have expanded their
efforts to include the execution of broad
access campaigns targeting vendors and
software applications, rather than just
individual entities. The targeting of
vendors and software applications with
potentially broad access to BES Cyber
Systems 66 marks a turning point in that

include: (1) unauthorized code found in Juniper
Firewalls in 2015; (2) the 2013 Target incident
involving stolen vendor credentials; (3) the 2015
Office of Personnel Management incident also
involving stolen vendor credentials; and (4) two
events targeting electric utility vendors. See id. at
1-4.

63 Trade Associations NOPR Comments at 17.

64 See Trade Associations NOPR Comments at 21.

65 The ICS—CERT alert regarding ICS Focused
Malware indicated that “the software installers for

. . vendors were infected with malware known as
the Havex Trojan.”

66 Cyber systems are referred to as “BES Cyber
Systems” in the CIP Reliability Standards. The
NERC Glossary defines BES Cyber Systems as “One
or more BES Cyber Assets logically grouped by a
responsible entity to perform one or more reliability
tasks for a functional entity.” NERC Glossary of
Terms Used in Reliability Standards (May 17, 2016)
at 15 (NERC Glossary). The NERC Glossary defines
“BES Cyber Asset” as ““A Cyber Asset that if
rendered unavailable, degraded, or misused would,
within 15 minutes of its required operation,
misoperation, or non-operation, adversely impact

it is no longer sufficient to focus
protection strategies exclusively on
post-acquisition activities at individual
entities. Instead, we believe that
attention should also be focused on
minimizing the attack surfaces of
information and communications
technology products procured to
support bulk electric system operations.

2. Objectives of a Supply Chain
Management Reliability Standard

NOPR

35. The NOPR stated that the
reliability goal of a supply chain risk
management Reliability Standard
should be a forward-looking, objective-
driven Reliability Standard that
encompasses activities in the system
development life cycle: from research
and development, design and
manufacturing stages (where
applicable), to acquisition, delivery,
integration, operations, retirement, and
eventual disposal of the responsible
entity’s information and
communications technology and
industrial control system supply chain
equipment and services. The NOPR
explained that the Reliability Standard
should support and ensure security,
integrity, quality, and resilience of the
supply chain and the future acquisition
of products and services.6?

36. The NOPR recognized that, due to
the breadth of the topic and the
individualized nature of many aspects
of supply chain management, a
Reliability Standard pertaining to
supply chain management security
should:

e Respect FPA section 215
jurisdiction by only addressing the
obligations of responsible entities. A
Reliability Standard should not directly
impose obligations on suppliers,
vendors or other entities that provide
products or services to responsible
entities.

¢ Be forward-looking in the sense that
the Reliability Standard should not
dictate the abrogation or re-negotiation
of currently-effective contracts with
vendors, suppliers or other entities.

¢ Recognize the individualized nature
of many aspects of supply chain
management by setting goals (the
“what”), while allowing flexibility in
how a responsible entity subject to the

one or more Facilities, systems, or equipment,
which, if destroyed, degraded, or otherwise
rendered unavailable when needed, would affect
the reliable operation of the Bulk Electric System.
Redundancy of affected Facilities, systems, and
equipment shall not be considered when
determining adverse impact. Each BES Cyber Asset
is included in one or more BES Cyber Systems.” Id.
67NOPR, 152 FERC { 61,054 at P 64.


http://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.800-53r4.pdf
http://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.800-53r4.pdf
http://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.800-161.pdf
http://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.800-161.pdf
http://energy.gov/sites/prod/files/2014/02/f7/ES-C2M2-v1-1-Feb2014.pdf
http://energy.gov/sites/prod/files/2014/02/f7/ES-C2M2-v1-1-Feb2014.pdf
http://energy.gov/sites/prod/files/2014/02/f7/ES-C2M2-v1-1-Feb2014.pdf
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Reliability Standard achieves that goal
(the “how™).

e Given the types of specialty
products involved and the diversity of
acquisition processes, the Reliability
Standard may need to allow exceptions
(e.g., to meet safety requirements and
fill operational gaps if no secure
products are available).

¢ Provide enough specificity so that
compliance obligations are clear and
enforceable. In particular, the
Commission anticipated that a
Reliability Standard that simply
requires a responsible entity to “have a
plan” addressing supply chain
management would not suffice. Rather,
to adequately address the concerns
identified in the NOPR, the Commission
stated a Reliability Standard should
identify specific controls.68

37. The NOPR recognized that,
because security controls for supply
chain management likely vary greatly
with each responsible entity due to
variations in individual business
practices, the right set of supply chain
management security controls should
accommodate, inter alia, an entity’s: (1)
Procurement process; (2) vendor
relations; (3) system requirements; (4)
information technology implementation;
and (5) privileged commercial or
financial information. As examples of
controls that may be instructional in the
development of any new Reliability
Standard, the NOPR identified the
following Supply Chain Risk
Management controls from NIST SP
800-161: (1) Access Control Policy and
Procedures; (2) Security Assessment
Authorization; (3) Configuration
Management; (4) Identification and
Authentication; (5) System Maintenance
Policy and Procedures; (6) Personnel
Security Policy and Procedures; (7)
System and Services Acquisition; (8)
Supply Chain Protection; and (9)
Component Authenticity.6®

Comments

38. NERC states that a Commission
directive requiring the development of a
supply chain risk management
Reliability Standard: (1) Should provide
a minimum of two years for Reliability
Standard development activities; (2)
should clarify that any such Reliability
Standard build on existing protections
in the CIP Reliability Standards and the
practices of responsible entities, and
focus primarily on those procedural
controls that responsible entities can
reasonably be expected to implement
during the procurement of products and

68 Id. P 66.

69NOPR, 152 FERC { 61,054 at P 65 (citing NIST
Special Publication 800-161 at 51).

services associated with bulk electric
system operations to manage supply
chain risks; and (3) must be flexible to
account for differences in the needs and
characteristics of responsible entities,
the diversity of bulk electric system
environments, technologies, risks, and
issues related to the limited
applicability of mandatory NERC
Reliability Standards.”?

39. While sharing the Commission’s
concern that supply chain risks pose a
threat to bulk electric system reliability,
some commenters suggest that the
Commission address certain threshold
issues before moving forward with the
NOPR proposal. IRC notes its concern
that the NOPR proposal is overly broad,
which IRC states could hamper
industry’s ability to address the
Commission’s concerns.”t Idaho Power
expresses a concern ‘‘that tightening
purchasing controls too tightly could
also pose a risk because there are
limited vendors” available to
industry.”2 Idaho Power states that any
supply chain Reliability Standard
“should be laid out in terms of
requirements built around controls that
are developed by the regulated entity
rather than prescriptive requirements
like many other CIP standards.” 73 ISO—
NE supports the development of
procedural controls “such as
requirements that Registered Entities
must transact with organizations that
meet certain criteria, use specified
procurement language in contracts, and
review and validate vendors’ security
practices.” 74 Peak notes that “the
number of vendors for certain hardware,
software and services may be limited”
and, therefore, a supply chain-related
Reliability Standard should grant
responsible entities the flexibility “to
show preference for, but not the
obligation to use, vendors who
demonstrate sound supply chain
security practices.” 75

40. NERC, the Trade Associations,
Southern, Gridwise, and other
commenters request that, should the
Commission find it reasonable to direct
NERC to develop a new or modified
Reliability Standard for supply chain
management, the Commission adopt
certain principles for NERC to follow in
the standards development process. As
an initial matter, NERC and other
commenters state that the Commission
should identify the risks that it intends

70 NERC NOPR Comments at 8-9.

71]IRC NOPR Comments at 2.

72]daho Power NOPR Comments at 3.

73]d. at 3—4.

74JSO-NE NOPR Comments at 2 (citing NERC
NOPR Comments at 17-18).

75 Peak NOPR Comments at 4.

NERC to address.”® In addition, NERC,
SPP RE, and AEP state that the
Commission should ensure that any
new or modified supply chain-related
Reliability Standard carefully considers
the risk being addressed against the cost
of mitigating that risk.””

41. NERC states that the focus of any
supply chain risk management
Reliability Standard ‘“‘should be a set of
requirements outlining those procedural
controls that entities should take, as
purchasers of products and services, to
design more secure products and
modify the security practices of
suppliers, vendors, and other parties
throughout the supply chain.” 78
Similarly, SPP RE notes that, while one
responsible entity alone may not have
adequate leverage to make a vendor or
supplier adopt adequate security
practices, ““the collective application of
the procurement language across a
broad collection of Responsible Entities
may achieve the intended improvement
in security safeguards.” 79 Isologic and
Resilient Societies recommends limiting
the Reliability Standard requirements to
a few that are immediately necessary,
such as: (1) Preventing the installation
of cyber related system or grid
components which have been reported
by ICS-CERT to be provably vulnerable
to a supply chain attack, unless the
vulnerability has been corrected; (2)
removing from operation any system or
component reported by ICS—CERT as
containing an exploitable vulnerability;
and (3) subjecting hardware and
software to penetration testing prior to
installation on the grid.s°

42. In post-technical conference
comments, while still opposing the
NOPR proposal, APPA suggests certain
parameters that should govern the
development of any supply chain-
related Reliability Standard.s?
Specifically, APPA states that a supply
chain-related Reliability Standard
should be risk-based and “must embody
an approach that enables utilities to
perform a risk assessment of the
hardware and systems that create
potential vulnerabilities,” similar to the
approach taken in Reliability Standard
CIP-014-2, Requirement R1 (Physical

76 NERC NOPR Comments at 9—11; Trade
Associations NOPR Comments at 26; Gridwise
NOPR Comments at 5; AEP NOPR Comments at 8;
SPP RE NOPR Comments at 11; EnergySec NOPR
Comments at 4.

77 NERC NOPR Comments at 11-12; SPP RE
NOPR Comments at 11; AEP NOPR Comments at 9.

78 NERC NOPR Comments at 17.

79 SPP RE NOPR Comments at 12.

80]sologic and Resilient Societies Joint NOPR
Comments at 11.

81 APPA’s post-technical conference comments
were submitted jointly with LPPC and TAPS.
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Security).82 In addition, APPA states
that a supply chain-related Reliability
Standard should not require responsible
entities to actively manage third-party
vendors or their processes since that
would risk involving utilities in areas
that are outside of their core expertise.
APPA also argues that “it would be
unreasonable for any standard that
FERC directs to hold utilities liable for
the actions of third-party vendors or
suppliers.” 83 Finally, APPA states that
responsible entities should be able to
rely on a credible attestation by a
vendor or supplier that it complied with
identified supply chain security
process. APPA contends that this would
be the most efficient way to “establish

a standard of care on the suppliers’
part.”’ 84

Discussion

43. We direct that NERC, pursuant to
section 215(d)(5) of the FPA, develop a
forward-looking, objective-driven new
or modified Reliability Standard to
require each affected entity to develop
and implement a plan that includes
security controls for supply chain
management for industrial control
system hardware, software, and services
associated with bulk electric system
operations. Our directive is consistent
with the NOPR comments advocating
flexibility as to what form the
Commission’s directive should take.

44. We agree with NERC and other
commenters that a supply chain risk
management Reliability Standard
should be flexible and fall within the
scope of what is possible using
Reliability Standards under FPA section
215. The directive discussed below, we
believe, is consistent with both points.
In particular, the flexibility inherent in
our directive should account for, among
other things, differences in the needs
and characteristics of responsible
entities and the diversity of BES Cyber
System environments, technologies and
risks. For example, the new or modified
Reliability Standard may allow a
responsible entity to meet the security
objectives discussed below by having a
plan to apply different controls based on
the criticality of different assets. And by
directing NERC to develop a new or
modified Reliability Standard, the
Commission affords NERC the option of
modifying existing Reliability Standards
to satisfy our directive. Finally, we
direct NERC to submit the new or
modified Reliability Standard within

82 APPA Post-Technical Conference Comments at
3—4.

83 [d. at 4-5.

84]d. at 5.

one year of the effective date of this
Final Rule.85

45. The plan required by the new or
modified Reliability Standard
developed by NERC should address, at
a minimum, the following four specific
security objectives in the context of
addressing supply chain management
risks: (1) Software integrity and
authenticity; (2) vendor remote access;
(3) information system planning; and (4)
vendor risk management and
procurement controls. Responsible
entities should be required to achieve
these four objectives but have the
flexibility as to how to reach the
objective (i.e., the Reliability Standard
should set goals (the “‘what”), while
allowing flexibility in how a responsible
entity subject to the Reliability Standard
achieves that goal (the “how”)).86
Alternatively, NERC can propose an
equally effective and efficient approach
to address the issues raised in the
objectives identified below. In addition,
while in the discussion below we
identify four objectives, NERC may
address additional supply chain
management objectives in the standards
development process, as it deems
appropriate.

46. The new or modified Reliability
Standard should also require a periodic
reassessment of the utility’s selected
controls. Consistent with or similar to
the requirement in Reliability Standard
CIP-003-6, Requirement R1, the
Reliability Standard should require the
responsible entity’s CIP Senior Manager
to review and approve the controls
adopted to meet the specific security
objectives identified in the Reliability
Standard at least every 15 months. This
periodic assessment should better
ensure that the required plan remains
up-to-date, addressing current and
emerging supply chain-related concerns
and vulnerabilities.

47. Also, consistent with this reliance
on an objectives-based approach, and as
part of this periodic review and
approval, the responsible entity’s CIP
Senior Manager should consider any
guidance issued by NERC, the U.S.
Department of Homeland Security
(DHS) or other relevant authorities for
the planning, procurement, and
operation of industrial control systems
and supporting information systems

85 We note that the Trade Associations request
that the Commission allow “‘at least one year for
discussion, development, and approval by the
NERC Board of Trustees.”” See Trade Associations
Post-Technical Conference Comments at 22. NERC
should submit an informational filing within ninety
days of the effective date of this Final Rule with a
plan to address the Commission’s directive.

86 See Order No. 672, FERC Stats. & Regs. {
31,204 at P 260.

equipment since the prior approval, and
identify any changes made to address
the recent guidance. This periodic
reconsideration will help ensure an
ongoing, affirmative process for
reviewing and, when appropriate,
incorporating such guidance.

First Objective: Software Integrity and
Authenticity

48. The new or modified Reliability
Standard must address verification of:
(1) The identity of the software
publisher for all software and patches
that are intended for use on BES Cyber
Systems; and (2) the integrity of the
software and patches before they are
installed in the BES Cyber System
environment.

49. This objective is intended to
reduce the likelihood that an attacker
could exploit legitimate vendor patch
management processes to deliver
compromised software updates or
patches to a BES Cyber System. One of
the two focused malware campaigns
identified by ICS—CERT in 2014 utilized
similar tactics, executing what is
commonly referred to as a “Watering
Hole” attack 87 to exploit affected
information systems. Similar tactics
appear to have been used in a recently
disclosed attack targeting electric sector
infrastructure in Japan.88 These types of
attacks might have been prevented had
the affected entities applied adequate
integrity and authenticity controls to
their patch management processes.

50. As NERC recognizes in its NOPR
comments, NIST SP-800-161
“establish[es] instructional reference
points for NERC and its stakeholders to
leverage in evaluating the appropriate
framework for and security controls to
include in any mandatory supply chain
management Reliability Standard.” 89
NIST SP-800-161 includes a number of
security controls which, when taken
together, reduce the probability of a
successful Watering Hole or similar
cyberattack in the industrial control
system environment and thus could
assist in addressing this objective. For
example, in the System and Information

87 “Watering Hole’" attacks exploit poor vendor/
client patching and updating processes. Attackers
generally compromise a vendor of the intended
victim and then use the vendor’s information
system as a jumping off point for their attack.
Attackers will often inject malware or replace
legitimate files with corrupted files (usually a patch
or update) on the vendor’s Web site as part of the
attack. The victim then downloads the files without
verifying each file’s legitimacy believing that it is
included in a legitimate patch or update.

88 See Cylance, Operation DustStorm, https://
www.cylance.com/hubfs/2015_cylance_website/
assets/operation-dust-storm/Op_Dust_Storm_
Report.pdf.

89 NERC NOPR Comments at 16-17; see also
Resilient Societies NOPR Comments at 11.


https://www.cylance.com/hubfs/2015_cylance_website/assets/operation-dust-storm/Op_Dust_Storm_Report.pdf
https://www.cylance.com/hubfs/2015_cylance_website/assets/operation-dust-storm/Op_Dust_Storm_Report.pdf
https://www.cylance.com/hubfs/2015_cylance_website/assets/operation-dust-storm/Op_Dust_Storm_Report.pdf
https://www.cylance.com/hubfs/2015_cylance_website/assets/operation-dust-storm/Op_Dust_Storm_Report.pdf
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Integrity (SI) control family, control SI-
7 suggests that the integrity of
information systems and components
should be tested and verified using
controls such as digital signatures and
obtaining software directly from the
developer. In the Configuration
Management (CM) control family,
control CM-5(3) requires that the
information system prevent the
installation of firmware or software
without verification that the component
has been digitally signed to ensure that
hardware and software components are
genuine and valid. NIST SP-800-161,
while not meant to be definitive,
provides examples of controls for
addressing the Commission’s directive
regarding this first objective. Other
security controls also could meet this
objective.

Second Objective: Vendor Remote
Access to BES Cyber Systems

51. The new or modified Reliability
Standard must address responsible
entities’ logging and controlling all
third-party (i.e., vendor) initiated
remote access sessions. This objective
covers both user-initiated and machine-
to-machine vendor remote access.

52. This objective addresses the threat
that vendor credentials could be stolen
and used to access a BES Cyber System
without the responsible entity’s
knowledge, as well as the threat that a
compromise at a trusted vendor could
traverse over an unmonitored
connection into a responsible entity’s
BES Cyber System. The theft of
legitimate user credentials appears to
have been a critical aspect to the
successful execution of the 2015
cyberattack on Ukraine’s power grid.®°
In addition, controls adopted under this
objective should give responsible
entities the ability to rapidly disable
remote access sessions in the event of a
system breach.

53. DHS noted the importance of
controlling vendor remote access in its
alert on the Ukrainian cyberattack:
“Remote persistent vendor connections
should not be allowed into the control
network. Remote access should be
operator controlled, time limited, and
procedurally similar to “lock out, tag
out.” The same remote access paths for
vendor and employee connections can
be used; however, double standards
should not be allowed.” 91

90 See E-ISAC, Analysis of the Cyber Attack on
the Ukrainian Power Grid at 3 (Mar. 18, 2016),
http://www.nerc.com/pa/CI/ESISAC/Documents/E-
ISAC _SANS Ukraine DUC 18Mar2016.pdf.

91 See ICS—CERT Alert, Cyber-Attack Against
Ukrainian Critical Infrastructure, https://ics-cert.us-
cert.gov/alerts/IR-ALERT-H-16-056-01.

54. NIST SP—-800-53 and NIST SP—
800-161 provide several security
controls which, when taken together,
reduce the probability that an attacker
could use legitimate third-party access
to compromise responsible entity
information systems. In the Systems and
Communications (SC) control family, for
example, control SC-7 addressing
boundary protection requires that an
entity implement appropriate
monitoring and control mechanisms and
processes at the boundary between the
entity and its suppliers, and that
provisions for boundary protections
should be incorporated into agreements
with suppliers. These protections are
applied regardless of whether the
remote access session is user-initiated or
interactive in nature.

55. In the Access Control (AC) control
family, control AC—-17 requires usage
restrictions, configuration/connection
requirements, and monitoring and
control for remote access sessions,
including the entity’s ability to
expeditiously disconnect or disable
remote access. In the Identification and
Authentication (IA) control family,
control IA-5 requires changing default
“authenticators” (e.g., passwords) prior
to information system installation. In
the System and Information Integrity
(SI) control family, control SI-4
addresses monitoring of vulnerabilities
resulting from past information and
communication technology supply
chain compromises, such as malicious
code implanted during software
development and set to activate after
deployment. These sources, while not
meant to be definitive, provide
examples of controls for addressing the
Commission’s directive regarding
objective two. Other security controls
also could meet this objective.

Third Objective: Information System
Planning and Procurement

56. The new or modified Reliability
Standard must address how a
responsible entity will include security
considerations as part of its information
system planning and system
development lifecycle processes. As
part of this objective, the new or
modified Reliability Standard must
address a responsible entity’s CIP Senior
Manager’s (or delegate’s) identification
and documentation of the risks of
proposed information system planning
and system development actions. This
objective is intended to ensure adequate
consideration of these risks, as well as
the available options for hardening the
responsible entity’s information system
and minimizing the attack surface.

57. This third objective addresses the
risk that responsible entities could

unintentionally plan to procure and
install unsecure equipment or software
within their information systems, or
could unintentionally fail to anticipate
security issues that may arise due to
their network architecture or during
technology and vendor transitions. For
example, the BlackEnergy malware
campaign identified by ICS—CERT and
referenced in the NOPR resulted from
the remote exploitation of previously
unidentified vulnerabilities, which
allowed attackers to remotely execute
malicious code on remotely accessible
devices.?2 According to ICS—-CERT, this
attack might have been mitigated if
affected entities had taken steps during
system development and planning to:
(1) Minimize network exposure for all
control system devices/subsystems; (2)
ensure that devices were not accessible
from the internet; (3) place devices
behind firewalls; and (4) utilize secure
remote access techniques.?3 The third
objective also supports, where
appropriate, the need for strategic
technology refreshes as recommended
by ICS-CERT in response to the 2015
Ukraine cybersecurity incident.94

58. NIST SP 800-53 and SP 800-161
provide several controls which, when
taken together, reduce the likelihood
that an information system will be
deployed and/or remain in service with
potential vulnerabilities that have not
been identified or adequately
considered. For example, in the NIST
SP 800-53 Systems Acquisition (SA)
control family, control SA-3 provides
that organizations should: (1) Manage
information systems using an
organizationally-defined system
development life cycle that incorporates
information security considerations; and
(2) integrate the organizational
information security risk management
process into system development life
cycle activities.?> Similarly, control SA—
8 recommends using secure engineering
principles during the planning and
acquisition phases of future projects
such as: (1) Developing layered
protections; (2) establishing sound
security policy, architecture, and
controls as the foundation for design; (3)
incorporating security requirements into
the system development life cycle; and
(4) reducing risk to acceptable levels,
thus enabling informed risk

92 See ICS—-CERT Alert, Ongoing Sophisticated
Malware Campaign Compromising ICS (Update E).

93 See ICS-CERT Advisory, GE Proficy
Vulnerabilities, https://ics-cert.us-cert.gov/
advisories/ICSA-14-023-01.

94 See ICS-CERT Alert, Cyber-Attack Against
Ukrainian Critical Infrastructure.

95NIST Special Publication 800-53, Appendix F
(Security Control Catalog) at 157.
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management decisions.?¢ Finally,
control SA-22 provides controls to
address unsupported system
components, recommending the
replacement of information and
communication technology components
when support is no longer available, or
the justification and approval of an
unsupported system component to meet
specific business needs. These sources,
while not meant to be definitive,
provide examples of controls for
addressing the Commission’s directive
regarding objective three. Other security
controls also could meet this objective.

Fourth Objective: Vendor Risk
Management and Procurement Controls

59. The new or modified Reliability
Standard must address the provision
and verification of relevant security
concepts in future contracts for
industrial control system hardware,
software, and computing and
networking services associated with
bulk electric system operations.
Specifically, NERC must address
controls for the following topics: (1)
Vendor security event notification
processes; (2) vendor personnel
termination notification for employees
with access to remote and onsite
systems; (3) product/services
vulnerability disclosures, such as
accounts that are able to bypass
authentication or the presence of
hardcoded passwords; (4) coordinated
incident response activities; and (5)
other related aspects of procurement.
NERC should also consider provisions
to help responsible entities obtain
necessary information from their
vendors to minimize potential
disruptions from vendor-related security
events.

60. This fourth objective addresses the
risk that responsible entities could enter
into contracts with vendors who pose
significant risks to their information
systems, as well as the risk that
products procured by a responsible
entity fail to meet minimum security
criteria. In addition, this objective
addresses the risk that a compromised
vendor would not provide adequate
notice and related incident response to
responsible entities with whom that
vendor is connected.

61. The Department of Energy (DOE)
Cybersecurity Procurement Language for
Energy Delivery Systems document
outlines security principles and controls
for entities to consider when designing
and procuring control system products
and services (e.g., software, systems,
maintenance, and networks), and
provides example language that could

9 Id. at 162.

be incorporated into procurement
specifications. The procurement
language encourages buyers to
incorporate baseline procurement
language that ensures the supplier
establishes, documents and implements
risk management practices for supply
chain delivery of hardware, software,
and firmware.?7 In addition, NIST SP
800-161 encourages buyers to use the
Information and Communications
Technology supply chain risk
management (ICT SCRM) plans for their
respective systems and missions
throughout their acquisition activities.?8
The controls in the ICT SCRM plans can
be applied in different life cycle
TOCESSes.

62. NIST SP 800-161 also provides
specific recommendations in control
SA—4 pertaining to systems acquisition
processes, which are relevant for
consideration during the standards
development process, including but not
limited to: (1) Defining requirements
that cover regulatory requirements (i.e.,
telecommunications or IT), technical
requirements, chain of custody,
transparency and visibility, sharing
information on supply chain security
incidents throughout the supply chain,
rules for disposal or retention of
elements such as components, data, or
intellectual property, and other relevant
requirements; (2) defining requirements
for critical elements in the supply chain
to demonstrate a capability to remediate
emerging vulnerabilities based on open
source information and other sources;
and (3) defining requirements for the
expected life span of the system and
ensuring that suppliers can provide
insights into their plans for the end-of-
life of components. Other relevant
provisions can be found in the System
and Communications Protection (SC)
control family under control SC-18
addressing SCRM guidance for mobile
code, which recommends that
organizations employ rigorous supply
chain protection techniques in the
acquisition, development, and use of
mobile code to be deployed in
information systems.?? These sources,

97 See Energy Sector Control Systems Working
Group, Cybersecurity Procurement Language—
Energy Delivery Systems at 27, http://
www.energy.gov/sites/prod/files/2014/04/f15/
CybersecProcurementLanguage-
EnergyDeliverySystems 040714 _fin.pdyf.

98 See NIST Special Publication 800-161 at 51.

99 Mobile code is a software program or parts of
a program obtained from remote information
systems, transmitted across a network, and
executed on a local information system without
explicit installation or execution by the recipient.
NIST Special Publication 800-53, Appendix B
(Glossary) at 14. Mobile code technologies include,
for example, Java, JavaScript, ActiveX, Postscript,
PDF, Shockwave movies, Flash animations, and
VBScript. Id.

while not meant to be definitive,
provide examples of controls for
addressing the Commission’s directive
regarding objective four. Other security
controls also could meet this objective.

3. Existing CIP Reliability Standards
Comments

63. NERC comments that although the
CIP Reliability Standards do not
explicitly address supply chain
procurement practices, existing
requirements mitigate the supply chain
risks identified in the NOPR. In
particular, NERC states that
requirements in Reliability Standards
CIP-004-6, CIP-005-5, CIP-006-6, CIP—
007-6, CIP-008-5, CIP-009-6, CIP—
010-2, and CIP-011-2 ““include controls
that correspond to controls in NIST SP
800-161.” 100

64. For example, NERC explains that
responsible entity compliance with
Reliability Standard CIP-004-6,
addressing the implementation of
cybersecurity awareness programs, may
include reinforcement of cybersecurity
practices to mitigate supply chain risks.
NERC also states that requirements in
Reliability Standard CIP-004—6
(addressing personnel risk assessment)
and requirements in Reliability
Standards CIP-004—6, CIP-005-5, CIP—
006—6, CIP-007-6, and CIP-010-2
(addressing electronic and physical
access) apply to any outside vendors or
contractors.

65. The Trade Associations, Arkansas,
G&T Cooperatives, NIPSCO, Luminant,
Southern, NextEra, and SCE contend
that the existing CIP Reliability
Standards, at least partly, address
supply chain risks that are within a
responsible entity’s control.

66. The Trade Associations state that,
while the existing CIP Reliability
Standards do not contain explicit
provisions addressing supply chain
management, ‘‘transmission owners and
operators already have significant
responsibilities to perform under
various Commission-approved CIP
standards that already address supply
chain issues.” 101 Specifically, the Trade
Associations, NIPSCO, and others state
that Reliability Standard CIP-010-2
establishes requirements for cyber asset
change management that mandate
extensive baseline configuration testing
and change monitoring, as well as
vulnerability assessments, prior to
connecting a new cyber asset to a High
Impact BES Cyber Asset.102

100 NERC NOPR Comments at 15—16.

101 Trade Associations NOPR Comments at 19—20.

102 Trade Associations NOPR Comments at 20;
NIPSCO NOPR Comments at 5; Southern NOPR

Continued
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67. The Trade Associations also
contend that the CIP Reliability
Standards provide adequate vendor
remote access protections by mandating:
(1) Controls that restrict personnel
access (physical and electronic) to
protected information systems; (2)
controls that prevent direct access to
applicable systems for interactive
remote access sessions using routable
protocols; (3) the use of encryption for
connections extending outside of an
electronic security perimeter; (4) the use
of two factor authentication when
accessing medium and high impact
systems; and (5) integration controls
which require changing known default
accounts and passwords.103

68. NIPSCO, Luminant, and G&T
Cooperatives point to Reliability
Standard CIP—007-6 as an existing
Reliability Standard that addresses
supply chain risks. Reliability Standard
CIP-007-6 requires responsible entities
to have processes under which only
necessary ports and services should be
enabled; security patches should be
tracked, evaluated, and installed on
applicable BES Cyber Systems; and anti-
virus software or other prevention tools
should be used to prevent the
introduction and propagation of
malicious software on all Cyber Assets
within an Electronic Security
Perimeter.104

69. Commenters also identify existing
voluntary guidelines that, they contend,
augment the existing CIP Reliability
Standards to further address any
potential risks posed by the supply
chain. Southern points to voluntary
cybersecurity procurement guidance
materials developed by the DHS and the
DOE as examples of procurement
language that could be used in the
course of vendor negotiations. Southern
states that the DHS and DOE guidelines
recognize the need for flexibility and
allow for multiple contractual
approaches.105

70. Commenters suggest that the
Commission direct NERC to develop
cybersecurity procurement guidance
documents as opposed to a mandatory
Reliability Standard. AEP, NextEra, and
Southern state that the Commission
could direct NERC to develop guidance
documents addressing supply chain risk
management based, in part, on the DHS
and DOE voluntary cybersecurity

Comments at 12; Luminant NOPR Comments at 4—
5; SCE NOPR Comments at 6.

103 Trade Associations Post-Technical Conference
Comments at 6.

104 NTJPSCO NOPR Comments at 5; Luminant
NOPR Comments at 4; G&T Cooperatives NOPR
Comments at 8-9.

105 Southern NOPR Comments at 13.

procurement guidance materials.106
Luminant asserts that NERC-developed
guidance “would effectively
communicate key issues while
permitting industry the flexibility to
effectively protect their BES Cyber
Systems in a way most effective for that
entity and at the lowest cost.” 107

Discussion

71. While we recognize that existing
CIP Reliability Standards include
requirements that address aspects of
supply chain management, we
determine that existing Reliability
Standards do not adequately protect
against supply chain risks that are
within a responsible entity’s control.
Specifically, we find that existing CIP
Reliability Standards do not provide
adequate protection for the four aspects
of supply chain risk management that
underlie the four objectives for a new or
modified Reliability Standard discussed
above.108 Moreover, a fundamental
premise of cyber security is “defense in
depth,” and addressing issues in the
supply chain (to the extent a utility
reasonably can) is an important
component of a strong, multi-layered
defense.

Software Integrity and Authenticity

72. With regard to software integrity
and authenticity, we agree with
commenters who state that the existing
CIP Reliability Standards contain
requirements for responsible entities to
implement a patch management process
for tracking, evaluating, and installing
cybersecurity patches and to implement
processes to detect, prevent, and
mitigate the threat of malicious code.
These provisions, however, do not
require responsible entities to verify the
identity of the software publisher for all
software and patches that are intended
for use on their BES Cyber Systems or
to verify the integrity of the software
and patches before they are installed in
the BES Cyber System environment.109
As discussed above, the CIP Reliability
Standards should address compromised
software or patches that a responsible
entity receives from a vendor, in order

106 AEP NOPR Comments at 7—8; NextEra NOPR

Comments at 4-5; Southern NOPR Comments at
12-13.

107 Luminant NOPR Comments at 5.

108 Since the directive to NERC to develop a new
or modified Reliability Standard is limited to the
four objectives discussed above, we limit our
analysis of the existing CIP Reliability Standards to
requirements that relate to those objectives.

109 See Trade Associations NOPR Comments at 38
(indicating that integrity checking mechanisms
used to verify software, firmware, and information
integrity found in the NIST SP-800-161 System
and Information Integrity (SI) control family are not
addressed in the CIP version 5 Reliability
Standards).

to protect the bulk electric system from
Watering-Hole or similar cyberattacks.
These concerns are not addressed by
existing CIP Reliability Standards.

73. Mandatory controls in the existing
CIP Reliability Standards referenced by
commenters do not provide sufficient
protection against attacks that
compromise software and software
patch integrity and authenticity. For
example, while Reliability Standard
CIP-007-6, Requirement R2 requires
responsible entities to enforce a patch
management process for tracking,
evaluating, and installing cyber security
patches for applicable systems,
including evaluating security patches
for applicability, the requirement does
not address mechanisms to acquire the
patch file from a vendor in a secure
manner and methods to validate the
integrity of a patch file before
installation.

74. With respect to mandatory
configuration controls, Reliability
Standard CIP-010-2, Requirement R1
requires responsible entities to
authorize and document all changes to
baseline configurations and, where
technically feasible, test patches in a
test environment before installing.
However, NERC’s technical guidance
document for CIP-010-2, Requirement
R1, Part 1.2 does not require the
authorizer to first verify the authenticity
of a patch. Similarly, the testing of
patches in a test environment under
Requirement R1.5 would likely provide
insufficient protection as many malware
variants are programmed to execute
only after the system is rebooted several
times. Regarding patch source
monitoring, the guidelines and technical
basis section for Reliability Standard
CIP-007-6 suggests that responsible
entities should obtain security patches
from original sources, where possible,
and indicates that patches should be
approved or certified by another source
before being assessed and applied.110
The Reliability Standard, however, does
not require the use of these techniques.
Implementing controls that verify
integrity and authenticity of software
and its publishers may help mitigate
security gaps listed above.

75. In sum, the current CIP Reliability
Standards do contain certain controls
addressing the risks posed by malware,
as stated by commenters. Verifying
software integrity and authenticity,
however, is a reasonable and
appropriate complement to these
controls, is not required by the current
Standards, and is supported by the

110 Reliability Standard CIP-007-6 (Cyber
Security—Systems Security Management),
Guidelines and Technical Basis at 42—43.
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principle of defense-in-depth. In fact,
this verification can be viewed as the
first line of defense against malware-
infected software.

Vendor Remote Access to BES Cyber
Systems

76. On the subject of vendor remote
access, which includes vendor user-
initiated Interactive Remote Access and
vendor machine-to-machine remote
access, existing CIP Reliability
Standards contain system access
requirements, including a requirement
for security event monitoring. However,
the CIP Reliability Standards do not
require remote access session logging for
machine-to-machine remote access, nor
do they address the ability to monitor or
close unsafe remote connections for
both vendor Interactive Remote Access
and vendor machine-to-machine remote
access.111 The CIP Reliability Standards
should address enhanced session
logging requirements for vendor remote
access in order to improve visibility of
activity on BES Cyber Systems and give
responsible entities the ability to rapidly
disable remote access sessions in the
event of a system breach.

77. The existing requirements
referenced by NERC, the Trade
Associations, and other commenters do
not adequately address access
restrictions for vendors. For example,
while Reliability Standard CIP—004-6,
Requirements R4 and R5 provide
controls that must be applied to vendors
such as restricting access to individuals
“based on need,” these Requirements do
not include post-authorization logging
or control of remote access. The existing
CIP Reliability Standards do not require
a responsible entity to monitor data
traffic that traverses remote
communication to their BES Cyber
Systems. The absence of post-
authorization monitoring and logging
presents an opportunity for
unmonitored malicious or otherwise
inappropriate remote communication to
or from a BES Cyber System. The
inability of a responsible entity to
rapidly terminate a connection may
allow malicious or otherwise
inappropriate communication to
propagate, contributing to a degradation
of a BES Cyber Asset’s function.
Enhanced visibility into remote
communications and the ability to
rapidly terminate a remote

111 See Trade Association NOPR Comments at 43
(indicating that mechanisms for monitoring for
unauthorized personnel, connections, devices, and
software found in the NIST SP-800-161 System
and Information Integrity (SI) control family are not
addressed in the CIP version 5 Reliability
Standards).

communication could mitigate such a
vulnerability.

78. Reliability Standard CIP—005-5,
Requirement R1 provides controls for
vendor machine-to-machine and vendor
user-initiated Interactive Remote Access
sessions by restricting all inbound and
outbound communications through an
identified Electronic Access Point for bi-
directional routable protocol
connections. Reliability Standard CIP—
005-5, Requirement R2 provides
controls for vendor interactive remote
access sessions by requiring the use of
encryption and requiring multi-factor
authentication. However, the provisions
of Reliability Standard CIP-005-5,
Requirement R2 addressing interactive
remote access management do not apply
to vendor machine-to-machine remote
access. The Reliability Standard CIP—
005-5, Requirement R2 controls
addressing interactive remote access
management only apply to remote
connections that are user-initiated (i.e.,
initiated by a person). Machine-to-
machine connections are not user-
initiated and, therefore, are not subject
to the requirements of Reliability
Standard CIP-005-5, Requirement R2.
When the interactive remote access
management controls of Reliability
Standard CIP—005-5, Requirement R2
do not apply, a machine-to-machine
remote communication may access a
BES Cyber System without any access
credentials, over an unencrypted
channel, and without going through an
Intermediate System.

79. For both Interactive Remote
Access and machine-to-machine remote
access, Reliability Standard CIP-007-6,
Requirement R3 requires monitoring for
malicious code and Requirement R4
requires logging of successful and
unsuccessful login attempts, as well as
logging detected malicious code.
However, Reliability Standard CIP-007—
6 does not address the risks posed by
inappropriate activity that could occur
during a remote communication. The
lack of a requirement addressing the
detection of inappropriate activity
represents a risk because the responsible
entity may not be aware if an authorized
user is performing inappropriate activity
on a BES Cyber Asset via a remote
connection. This risk is higher for
machine-to-machine communication
due to the lack of authentication and
encryption requirements in the existing
CIP Reliability Standards, lowering the
threshold for a malicious actor to
execute a man-in-the-middle attack to
gain access to a BES Cyber System and
conduct inappropriate activity such as
reconnaissance or code modification.

80. Therefore, we recognize that the
current CIP Reliability Standards do

contain certain controls addressing the
risks posed by vendor remote access, as
noted by commenters. However, the
current CIP Reliability Standards do not
require monitoring remote access
sessions or closing unsafe remote
connections for either vendor
Interactive Remote Access and vendor
machine-to-machine remote access.
Accordingly, we determine that vendor
remote access is not adequately
addressed in the approved CIP
Reliability Standards and, therefore, is
an objective that must be addressed in
the supply chain management plans
directed in this final rule.

Information System Planning and
Procurement

81. The existing CIP Reliability
Standards do not address information
system planning. Recent cybersecurity
incidents 112 have made it apparent that
overall system planning is as important
to overall BES Cyber System security
and reliability as any other component
of security architecture. In general, the
CIP Reliability Standards do not provide
a framework for maintaining ongoing
awareness of information security,
vulnerabilities, and threats to support
organization risk management
decisions; 113 nor do they address the
concept of integrating continuous
improvement of organizational security
posture with supply chain risk
management as recommended by NIST
SP 800-161.114 Based on the threats
evidenced by recent cybersecurity
incidents, the absence of security
considerations in system lifecycle
processes constitutes a gap in the CIP
Reliability Standards that could
contribute to pervasive and systemic
vulnerabilities that threaten bulk
electric system reliability.

82. The existing CIP Reliability
Standards also do not provide for
procurement controls for industrial
control system hardware, software, and
computing and networking services. As
discussed above, procurement controls
are intended to address the threat that
responsible entities could enter into
contracts with vendors who pose
significant risks to their information
systems or procure products that fail to

112 See E-ISAC, Analysis of the Cyber Attack on
the Ukrainian Power Grid at 3 (March 18, 2016); see
also Dell, Dell Security Annual Threat Report
(2015) at 7, https://software.dell.com/docs/2015-
dell-security-annual-threat-report-white-paper-
15657.pdf; Olcott Technical Conference Comments
at 2.

113 See NIST Special Publication 800-137,
Information Security Continuous Monitoring (ISCM)
for Federal Information Systems and Organizations
at vi, http://nvlpubs.nist.gov/nistpubs/Legacy/SP/
nistspecialpublication800-137.pdf.

114 NIST Special Publication 800-161 at 46.
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meet minimum security criteria, as well
as the risk that a compromised vendor
would not provide adequate notice and
related incident response to responsible
entities with whom that vendor is
connected.

83. With regard to commenters’
suggestion that the Commission direct
NERC to develop cybersecurity
procurement guidance documents as
opposed to a mandatory Reliability
Standard, we agree that the voluntary
efforts identified by commenters could
provide guidance or otherwise inform
NERC’s standard development process.
We conclude, however, that relying on
voluntary guidelines to address the
supply chain risks described above is
not sufficient to fulfill the Commission’s
responsibilities under FPA section 215.

4. Vendor Risk Management and
Procurement Controls

Comments

84. NERC, G&T Cooperatives,
Arkansas and others state that
responsible entities have limited
influence over vendors and contractors,
and, therefore, a limited ability to affect
the supply chain for industrial control
system hardware, software, and
computing and networking services
associated with bulk electric system
operations.11® NERC contends that any
supply chain management Reliability
Standard “must balance the reliability
need to implement supply chain
management security controls with
entities’ business need to obtain
products and services at a reasonable
cost.” 116 NERC maintains that
responsible entities lack bargaining
power to persuade vendors or suppliers
to implement cybersecurity controls
without significantly increasing the cost
of their products or services. NERC
points to NIST SP 800-161 to highlight
that implementing supply chain
security management controls “will
require financial and human resources,
not just from the [acquirer] directly but
also potentially from their system
integrators, suppliers, and external
service providers that would also result
in increased cost to the acquirer.” 117

85. G&T Cooperatives contend that
they “have minimal control over their
suppliers and are not able to identify all
potential vulnerabilities associated with
each and every supplier and their
products/parts.”” 118 G&T Cooperatives

115 NERC NOPR Comments at 11-12; G&T
Cooperatives NOPR Comments at 9; Arkansas
NOPR Comments at 5.

116 NERC NOPR Comments at 11-12.

117 Id. (citing NIST Special Publication 800-161
at 3).

118 G&T Cooperatives NOPR Comments at 9.

and Arkansas maintain that responsible
entities do not have the ability to force

a vendor to address all potential
vulnerabilities. G&T Cooperatives assert
that even if a contract between a
responsible entity and a supplier “could
include” language requiring the
supplier to implement security controls,
“it is not feasible for contractual terms

. . to address all potential
vulnerabilities related to supply chain
management.’’ 119

86. NERC, Trade Associations, G&T
Cooperatives and Arkansas also raise a
concern that the Commission’s proposal
could place compliance risk on
responsible entities for actions beyond
their control and, ultimately, incent
responsible entities to avoid upgrades
that could trigger such compliance
risk.120 NERC states that any supply
chain management Reliability Standard
should be drafted so that it “‘creates
affirmative obligations to implement
supply chain management security
controls without holding entities strictly
liable for any failure of those controls to
eliminate all supply chain threats and
vulnerabilities.” 121 NERC explains that
if a supply chain management
Reliability Standard is not reasonably
scoped to avoid unreasonable
compliance risk, it could create a
disincentive for responsible entities to
purchase and install new technologies
and equipment.

87. G&T Cooperatives state that
“placing the compliance risk of vendor
and supplier security vulnerability on
Responsible Entities could incent
Responsible Entities to avoid upgrades
to their industrial control system
hardware, software, and other services.”
G&T Cooperatives explain that there are
three primary incentives for a
responsible entity to avoid upgrades if
faced with compliance risks: (1) New
regulations would result in additional
costs for vendors and suppliers that
would be passed on to the end-user; (2)
since security patches are not issued by
vendors for unsupported hardware and
software, there is less security patch
management responsibility for the
responsible entity; and (3) avoiding new
hardware and software reduces the risk
of introducing undetected security
threats.122

Discussion

88. Our directive to NERC to develop
a new or modified Reliability Standard

119 d, at 9.

120 NERC NOPR Comments at 13; Trade
Associations NOPR Comments at 24-25; G&T
Cooperatives NOPR Comments at 9-10; Arkansas
NOPR Comments at 6.

121 NERC NOPR Comments at 13.
122 G&T Cooperatives NOPR Comments at 9.

that addresses the objectives outlined
above balances the supply chain risks
facing the bulk electric system against
any potential challenges raised by
vendor relationships. We believe that
the concerns raised in comments with
respect to responsible entities’
relationships with vendors in relation to
supply chain risks are valid. Our
directive is informed by this concern
and reflects a reasonable balance
between the risks facing bulk electric
system reliability from the supply chain
and concerns over vendor relationships.
The directive strikes this balance by
addressing supply chain risks that are
within responsible entities’ control, and
we do not expect a new or modified
supply chain Reliability Standard to
impose obligations directly on vendors.
Moreover, entities will not be
responsible for vendor errors beyond the
scope of the controls implemented to
comply with the Reliability Standards.

89. With respect to concerns that the
Commission’s proposal could place
compliance risk on responsible entities
for actions beyond their control, which
some commenters argue would prompt
responsible entities to avoid upgrades
that could trigger such compliance risk,
we reiterate that the intent of the
directive is to address supply chain
risks that are within the responsible
entities’ control. As part of NERC’s
standard development process, we
expect NERC to establish provisions
addressing compliance obligations in a
manner that avoids shifting liability
from a vendor for its mistakes to a
responsible entity. Finally, we view the
argument that a new or modified
Reliability Standard will result in a
substantial increase in costs to be
speculative because, beyond requiring
NERC to address the four objectives
discussed above, or some equally
effective and efficient alternatives, our
directive does not require NERC to
develop a Reliability Standard that
mandates any particular controls or
actions.

II1. Information Collection Statement

90. The Paperwork Reduction Act
(PRA) 123 requires each federal agency to
seek and obtain Office of Management
and Budget (OMB) approval before
undertaking a collection of information
directed to ten or more persons or
contained in a rule of general
applicability. OMB regulations 124
require approval of certain information
collection requirements imposed by
agency rules. Upon approval of a
collection of information, OMB will

12344 U.S.C. 3507(d).
1245 CFR 1320.
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assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of an agency rule
will not be penalized for failing to
respond to the collection of information
unless the collection of information
displays a valid OMB control number.

91. The Commission will submit the
information collection requirements to
OMB for its review and approval. The
Commission solicits public comments
on its need for this information, whether
the information will have practical
utility, the accuracy of burden and cost
estimates, ways to enhance the quality,
utility, and clarity of the information to
be collected or retained, and any
suggested methods for minimizing
respondents’ burden, including the use
of automated information techniques.

92. The information collection
requirements in this Final Rule in
Docket No. RM15-14—-002 for NERC to
develop a new or to modify a Reliability
Standard for supply chain risk
management, should be part of FERG—
725 (Certification of Electric Reliability
Organization; Procedures for Electric
Reliability Standards (OMB Control No.
1902-0225)). However, there is an
unrelated item which is currently
pending OMB review under FERC-725,
and only one item per OMB Control No.
can be pending OMB review at a time.
Therefore, the requirements in this Final
Rule in RM15-14—-002 are being
submitted under a new temporary or
interim collection number FERC-
725(1A) to ensure timely submittal to
OMB. In the long-term, Commission
staff plans to administratively move the
requirements and associated burden of
FERC-725(1A) to FERC-725.

93. Burden Estimate and Information
Collection Costs: The requirements for
the ERO to develop Reliability
Standards and to provide data to the
Commission are included in the existing
FERC-725. FERC-725 includes
information used by the Commission to
implement the statutory provisions of
section 215 of the FPA. FERC-725
includes the burden, reporting and
recordkeeping requirements associated
with: (a) Self-Assessment and ERO
Application, (b) Reliability
Assessments, (c) Reliability Standards

Development, (d) Reliability
Compliance, (e) Stakeholder Survey,
and (f) Other Reporting. In addition, the
Final Rule will not result in a
substantive increase in burden because
this requirement to develop standards is
covered under FERC-725. However
because FERC is using the temporary
information collection number, FERC—
725(1A), FERC will use “placeholder”
estimates of 1 response and 1 burden
hour for the burden calculation.

IV. Regulatory Flexibility Act Analysis

94. The Regulatory Flexibility Act of
1980 (RFA) 125 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The Small Business
Administration (SBA) revised its size
standard (effective January 22, 2014) for
electric utilities from a standard based
on megawatt hours to a standard based
on the number of employees, including
affiliates.126 The entities subject to the
Reliability Standards developed by the
North American Electric Reliability
Corporation (NERC) include users,
owners, and operators of the Bulk-
Power System, which serves more than
334 million people. In addition, NERC’s
current responsibilities include the
development of Reliability Standards.
Accordingly, the Commission certifies
that the requirements in this Final Rule
will not have a significant economic
impact on a substantial number of small
entities, and no regulatory flexibility
analysis is required.

V. Environmental Analysis

95. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.’2? The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Included in the exclusion
are rules that are clarifying, corrective,
or procedural or that do not
substantially change the effect of the
regulations being amended.28 The
actions proposed herein fall within this

APPENDIX—COMMENTERS

categorical exclusion in the
Commission’s regulations.

VI. Effective Date and Congressional
Notification

96. This Final Rule is effective
September 27, 2016. The Commission
has determined, with the concurrence of
the Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not a “major rule”
as defined in section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This Final Rule is
being submitted to the Senate, House,
and Government Accountability Office.

VII. Document Availability

97. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5:00 p.m.
Eastern time) at 888 First Street NE.,
Room 2A, Washington, DC 20426.

98. From the Commission’s Home
Page on the Internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number of this
document, excluding the last three
digits, in the docket number field.

User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours from the
Commission’s Online Support at (202)
502-6652 (toll free at 1-866—208—3676)
or email at ferconlinesupport@ferc.gov,
or the Public Reference Room at (202)
502-8371, TTY (202) 502-8659. Email
the Public Reference Room at
public.referenceroom@ferc.gov.

By the Commission.

Issued: July 21, 2016.
Nathaniel J. Davis, Sr.,
Deputy Secretary.

Note: The following Appendix will not
appear in the Code of Federal Regulations.

Abbreviation

Commenter

1255 UJ.S.C. 601-612.
126 SBA Final Rule on “Small Business Size
Standards: Utilities,” 78 FR 77,343 (Dec. 23, 2013).

Applied Control Solutions, LLC.
Arizona Public Service Company.

127 Regulations Implementing the National
Environmental Policy Act of 1969, Order No. 486,
FERC Stats. & Regs. 130,783 (1987).

American Electric Power Service Corporation.

12818 CFR 380.4(a)(2)(ii).
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Abbreviation Commenter
ArKANSAs ......cooiiiiiiiiiiee e Arkansas Electric Cooperative.

CEA oo
CoNSUMETS ENEIQY ....ccevvcvveeeveeeeeceeeeeeeeenenenans

CyberArk ......cccevveenne
EnergySec ...
Ericsson

Resilient Societies .......ccccceeceeevcciieecciee e,

G&T Cooperatives

ISO New England
ITC
Isologic .
KCP&L
Luminant

NERC ...

SPP RE ..o

UTC

Bonneville Power Administration.

.... | Canadian Electricity Association.
.... | Consumers Energy Company.

CyberArk.
Energy Sector Security Consortium, Inc.

.... | Ericsson.

... | Foundation for Resilient Societies.

Associated Electric Cooperative, Inc., Basin Electric Power Cooperative, and Tri-State Gen-
eration and Transmission Association, Inc.

.... | Gridwise Alliance.

Idaho Power Company.

Indegy.

Independent Electricity System Operator.
ISO/RTO Council.

.... | ISO New England Inc.

ITC Companies.
Isologic, LLC.

NextEra Energy, Inc.

Northern Indiana Public Service Co.
Northwest Public Power Association.
Peak Reliability.

PNM Resources.

Security Industry Association.
Southern California Edison Company.
Southern Company Services.

.... | Southwest Power Pool Regional Entity.
California Department of Water Resources State Water Project.

Tennessee Valley Authority.

Group, and Large Public Power Council.

.... | Utilities Telecom Council.
.... | Waterfall Security Solutions, Ltd.
.... | Wisconsin Electric Power Company.

Department of Interior Bureau of Reclamation.

Kansas City Power & Light Company and KCP&L Greater Missouri Operations Company.
.... | Luminant Generation Company, LLC.
National Electrical Manufacturers Association.

North American Electric Reliability Corporation.

Edison Electric Institute, American Public Power Association, National Rural Electric Cooper-
ative Association, Electric Power Supply Association, Transmission Access Policy Study

UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY
COMMISSION

Revised Critical Infrastructure Protection,
Reliability Standards Docket No. RM15—
14-002
(Issued July 21, 2016)

LaFLEUR, Commissioner dissenting:

In today’s order, the Commission elects to
proceed directly to a Final Rule and require
the development of a new reliability standard
on supply chain risk management for
industrial control system hardware, software,
and computing and networking services
associated with bulk electric system
operations. I fully support the Commission’s
continued attention to the threat of
inadequate supply chain risk management
procedures, which pose a very real threat to
grid reliability.

However, in my view, the importance and
complexity of this issue should guide the
Commission to proceed cautiously and
thoughtfully in directing the development of
a reliability standard to address these threats.
I am concerned that the Commission has not
adequately considered or vetted the Final

Rule, which could hamper the development
and implementation of an effective,
auditable, and enforceable standard. I believe
that the more prudent course of action would
be to issue today’s Final Rule as a
Supplemental Notice of Proposed
Rulemaking (Supplemental NOPR), which
would provide NERC, industry, and
stakeholders the opportunity to comment on
the Commission’s proposed directives.
Accordingly, and as discussed below, I
dissent from today’s order.t

I. The Commission’s Decision To Proceed
Directly to Final Rule Is Flawed and Could
Delay Protection of the Grid Against Supply
Chain Risks

Last July, as part of its NOPR addressing
revisions to its cybersecurity critical
infrastructure protection (CIP) standards, the
Commission raised for the first time the
prospect of directing the development of a
standard to address risks posed by lack of

11 do agree with one holding in the order: That
the Commission has authority under section 215 of
the Federal Power Act to promulgate a standard on
this issue.

controls for supply chain management.2 The
Commission indicated that new threats might
warrant directing NERC to develop a
standard to address those risks. While the
Commission noted a variety of considerations
that might shape the standard, including,
among others, jurisdictional limits and the
individualized nature of companies’ supply
chain management procedures, the
Commission notably did not propose a
specific standard for comment. Instead, the
Commission sought comment on (1) the
general proposal to require a standard, (2) the
anticipated features of, and requirements that
should be included in, such a standard, and
(3) a reasonable timeframe for development
of a standard.?

The record developed in comments
responding to the Supply Chain NOPR and
through the January 28, 2016 technical
conference reflects a wide diversity of views

2 Revised Critical Infrastructure Protection
Reliability Standards, Notice of Proposed
Rulemaking, 80 FR 43,354 (July 22, 2015), 152
FERC {61,054 (2015). I will refer to the section of
that order addressing supply chain issues as the
“Supply Chain NOPR,” and the remainder of the
order as the “CIP NOPR.”

31d. P 66.
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regarding the need for, and possible content
of, a reliability standard addressing supply
chain management. Notwithstanding these
diverse views, there was broad consensus on
one point: That effectively addressing
cybersecurity threats in supply chain
management is tremendously complicated,
due to a host of jurisdictional, technical,
economic, and business relationship issues.
Indeed, in the Supply Chain NOPR, the
Commission recognized ‘‘that developing a
supply chain management standard would
likely be a significant undertaking and
require extensive engagement with
stakeholders to define the scope, content, and
timing of the standard.” 4

Yet, the Commission is proceeding straight
to a Final Rule without in my view engaging
in sufficient outreach regarding, or
adequately vetting, the contents of the Final
Rule. As to those contents, it is worth noting
that the four objectives that will define the
scope and content of the standard were not
identified in the Supply Chain NOPR.
Therefore, even though the Final Rule
reflects feedback received on the Supply
Chain NOPR, and is not obviously
inconsistent with the Supply Chain NOPR,
no party has yet had an opportunity to
comment on those objectives or consider how
they could be translated into an effective and
enforceable standard.> This is a consequence
of: (1) The lack of outreach on supply chain
threats prior to issuing the Supply Chain
NOPR; (2) the lack of detail in the Supply
Chain NOPR regarding what a standard might
look like; and (3) the decision today to
proceed straight to a Final Rule rather than
provide additional opportunities for public
feedback.

A. The Commission and the Public’s
Consideration of Supply Chain Risks Would
Benefit From Additional Stakeholder
Engagement

First, I believe that meaningful stakeholder
input on the content of any proposed rule is
essential to the Commission’s deliberative
process. This is especially important in our
reliability work, as any standard developed
by NERC must be approved by stakeholder
consensus before it may be filed at the
Commission. I do not believe that the record
developed to date establishes that the Final
Rule will lead to an appropriate solution to
address supply chain risks. I note that much
of the feedback we received in response to
the Supply Chain NOPR was not focused on
the merits of particular approaches to address
supply chain threats. Yet, in this order, the
Commission directs the development of a
standard based on objectives not reflected in
the Supply Chain NOPR, depriving the
public of the ability to comment, and the
Commission of the benefit of that public
comment.

In retrospect, given both the preliminary
nature of the consideration of the issue and
the lack of a concrete idea regarding what a
proposed standard would look like, I believe

41d.

5To be clear, I am less concerned about whether
the Final Rule satisfies minimal notice
requirements than whether the Final Rule
represents reasoned decision making by the
Commission.

that the Supply Chain NOPR was, in
substance, a de facto Notice of Inquiry and
should have been issued as such, rather than
as a subsection of the broader CIP NOPR on
changes to the CIP standards. For example,
it is instructive to compare the Supply Chain
NOPR with two other documents: (1) The
Notice of Inquiry being issued today on
cybersecurity issues arising from the recent
incident in Ukraine,$ and (2) the NOPR
concerning the proposed development of a
reliability standard to address geomagnetic
disturbances.” The level of detail and
consideration of the issues presented in the
Supply Chain NOPR are much more
consistent with that in a Notice of Inquiry
than a traditional NOPR. As a result, I am
concerned that the Commission, by styling its
prior action as a NOPR, has skipped a critical
step in the rulemaking process: The
opportunity for public comment on its
directive to develop a standard and the
objectives that will frame the design and
development of that standard. As explained
below, I believe this procedural decision
actually makes it less likely that an effective,
auditable, and enforceable standard will be
implemented on a reasonable schedule,
particularly given the acknowledged
complexity of this issue.8

B. The Lack of Adequate Stakeholder
Engagement Will Have Negative
Consequences for the Standards
Development Process

I am also concerned about the
consequences for the standards development
process of the Commission’s decision to
proceed straight to a Final Rule. In particular,
I am concerned that the combination of
insufficient process and discussion to
develop the record and inadequate time for
standards development (since the
Commission substantially truncated NERC’s
suggested timeline) © will handicap NERC’s

6 Cyber Systems in Control Centers, Notice of
Inquiry, Docket No. RM16-18-000.

7 Reliability Standards for Geomagnetic
Disturbances, Notice of Proposed Rulemaking, 77
FR 64,935 (Oct. 24, 2012), 141 FERC 61,045 (2012).

8] believe that Reliability Standards for Physical
Security Measures, 146 FERC 161,166 (2014)
(Physical Security Directive Order), which is cited
in the Final Rule as support for today’s action, is
primarily relevant to demonstrate a different point
than the order indicates. The Physical Security
Directive Order followed focused outreach with
NERC and other stakeholders to discuss how a
physical security standard could be designed and
implemented within the parameters of section 215
of the Federal Power Act. As a result of that
outreach, the directives in the Physical Security
Directive Order were clear, targeted, and reflected
shared priorities between the Commission and
NERC. Physical Security Directive Order, 146 FERC
161,166 at PP 6—9. Consequently, NERC was able
to develop and file a physical security standard
with the Commission in less than three months, and
the Commission ultimately approved that standard
in November 2014, only roughly eight months after
directing its development. Physical Security
Reliability Standard, 149 FERC {61,140 (2014). In
my view, this example demonstrates how essential
outreach is to the timely and effective development
of NERC standards.

91n its comments responding to the Supply Chain
NOPR, NERC requested that, if the Commission
decides to direct the development of a standard, the

ability to develop an effective and
enforceable proposed standard for the
Commission to consider. As noted above,
NERGC, industry, and other stakeholders will
have no meaningful opportunity before
initiating their work to provide feedback on
the contents of the rule, to seek clarification
from the Commission, or to propose revisions
to the rule. Yet, this type of feedback is a
critical component of the rulemaking
process, to ensure that the entities tasked
with implementing the Commission’s
directive have been heard and understand
what they are supposed to do. I believe that
the Commission is essentially giving the
standards development team a homework
assignment without adequately explaining
what it expects them to hand in.

I do not believe that the Final Rule’s
flexibility is a justification for proceeding
straight to a Final Rule. Indeed, given the
inadequate process to date, I fear that the
flexibility is in fact a lack of guidance and
will therefore be a double-edged sword. The
Commission is issuing a general directive in
the Final Rule, in the hope that the standards
team will do what the Commission clearly
could not do: translate general supply chain
concerns into a clear, auditable, and
enforceable standard within the framework of
section 215 of the Federal Power Act. While
the Commission need not be prescriptive in
its standards directives, the Commission’s
order assumes that the standards
development team will be able to take the
“objectives” of the Final Rule and translate
them into a standard that the Commission
will ultimately find acceptable. I believe that
issuing a Supplemental NOPR would benefit
the standards development process by
enabling additional discussion and feedback
regarding the design of a workable standard.

C. By Failing To Engage in Adequate
Stakeholder Outreach Before Directing
Development of a Standard, the Commission
Increases the Likelihood That
Implementation of a Standard Will Be
Delayed

A compressed and possibly compromised
standards development process also has real
consequences for the Commission’s
consideration of that proposed standard,
whenever it is filed for our review. Unlike
our authority under section 206 of the FPA,
the Commission lacks authority under
section 215 to directly modify a flawed
reliability standard. Instead, to correct any
flaws, the statute requires that we remand the
standard to NERC and the standards
development process.1? Thus,
notwithstanding the majority’s desire to
quickly proceed to Final Rule, the statutory

Commission provide a minimum of two years for
the standards development process. However, the
Commission disregards that request and directs
NERC to develop a standard in just one year,
apparently based solely on the Trade Associations’
request that the Commission allow at least one year
for the standards development process. I believe
this timeline is inconsistent with the Commission’s
own recognition of the complexity of this issue,
and, as discussed herein, likely to delay rather than
expedite the implementation of an effective,
auditable, and enforceable standard.

1018 U.S.C. 8240(d)(4).
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construct constrains our ability to timely
address a flawed standard, which could
actually delay implementation of the
protections the Commission seeks to put in
place.

Given the realities of the standards
development and approval process, we are
likely years away from a supply chain
standard being implemented, even under the
aggressive schedule contemplated in the
order. I believe that the Commission should
endeavor to provide as much advance
guidance as possible before mandating the
development of a standard, to increase the
likelihood that NERC develops a standard
that will be satisfactory to the Commission
and reduce the need for a remand. I worry
that the limited process that preceded the
Final Rule and the expedited timetable will
make it extremely difficult for NERC to file
a standard that the Commission can cleanly
approve. Had the Commission committed
itself to conducting adequate outreach, I
believe we could have mitigated the
likelihood of that outcome, and more
effectively and promptly addressed the
supply chain threat in the long term.
“Delaying” action for a few months thus
would, in the long run, lead to prompter and
stronger protection for the grid.

II. Conclusion

The choice the Commission faces today on
supply chain risk management is not
between action and inaction. Rather, given
the importance of this issue, I believe that
more considered action and a more
developed Commission order, even if
delayed by a few months, is better than a
quick decision to “do something.”
Ultimately, an effective, auditable, and
enforceable standard on supply chain
management will require thoughtful
consideration of the complex challenges of
addressing cybersecurity threats posed
through the supply chain within the
structure of the FERC/NERC reliability
process. In my view, the Commission gains
very little and does not meaningfully
advance the security of the grid by
proceeding straight to a Final Rule, rather
than taking the time to build a record to
support a workable standard.

Accordingly, I respectfully dissent.
Cheryl A. LaFleur,
Comimissioner.

[FR Doc. 2016-17842 Filed 7-28-16; 8:45 am|
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. FDA—-2016—N-0011]

21 CFR Chapter |

Change of Address; Technical
Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA or we) is
amending our regulations to reflect a
change in the address for the Center for
Food Safety and Applied Nutrition
(CFSAN). This action is editorial in
nature and is intended to improve the
accuracy of our regulations.

DATES: This rule is effective July 29,
2016.

FOR FURTHER INFORMATION CONTACT: John
Reilly, Center for Food Safety and
Applied Nutrition (HFS-024), Food and
Drug Administration, 5001 Campus Dr.,
College Park, MD 20740.
SUPPLEMENTARY INFORMATION: We are
amending our regulations in 21 CFR
parts 1, 5, 70, 71, 73, 80, 100, 101, 102,
106, 107, 108, 109, 110, 112, 117, 118,
130, 161, 170, 171, 172,173, 175, 176,
177,178, 180, 181, 184, 189, 190, 211,
507, 701, 710, 720, and 1250 to reflect
a change in the address for CFSAN. The
street address listed currently in our
regulations for CFSAN is 5100 Paint
Branch Pkwy., College Park, MD 20740.
The street has been renamed and the
street number has been changed; the
new street address is 5001 Campus Dr.,
College Park, MD 20740. Consequently,
we are amending our regulations to
reflect the new street address.
Publication of this document
constitutes final action on these changes
under the Administrative Procedure Act
(5 U.S.C. 553). Notice and public
procedure are unnecessary because we
are merely updating the street address
for CFSAN.

List of Subjects

21 CFR Part 1

Cosmetics, Drugs, Exports, Food
labeling, Imports, Labeling, Reporting
and recordkeeping requirements.

21 CFR Part 5

Authority delegations (Government
agencies), Imports, Organization and
functions (Government agencies).

21 CFR Part 70

Color additives, Cosmetics, Drugs,
Labeling, Packaging and containers.

21 CFR Part 71

Administrative practice and
procedure, Color additives, Confidential
business information, Cosmetics, Drugs,
Reporting and recordkeeping
requirements.

21 CFR Part 73

Color additives, Cosmetics, Drugs,
Medical devices.

21 CFR Part 80

Color additives, Cosmetics, Drugs,
Reporting and recordkeeping
requirements.

21 CFR Part 100

Administrative practice and
procedure, Food labeling, Food
packaging, Foods, Intergovernmental
relations.

21 CFR Part 101

Food labeling, Nutrition, Reporting
and recordkeeping requirements.

21 CFR Part 102

Beverages, Food grades and standards,
Food labeling, Frozen foods, Oils and
fats, Onions, Potatoes, Seafood.

21 CFR Part 106

Food grades and standards, Infants
and children, Nutrition, Reporting and
recordkeeping requirements.

21 CFR Part 107

Food labeling, Infants and children,
Nutrition, Reporting and recordkeeping
requirements, Signs and symbols.

21 CFR Part 108

Administrative practice and
procedure, Foods, Reporting and
recordkeeping requirements.

21 CFR Part 109

Food packaging, Foods,
Polychlorinated biphenyls (PCB’s).

21 CFR Part 110
Food packaging, Foods.
21 CFR Part 112

Foods, Fruits and vegetables,
Incorporation by reference, Packaging
and containers, Recordkeeping
requirements, Safety.

21 CFR Part 117
Food packaging, Foods.
21 CFR Part 118

Eggs and egg products, Incorporation
by reference, Recordkeeping
requirements, Safety.

21 CFR Part 130

Food additives, Food grades and
standards.

21 CFR Part 161

Food grades and standards, Frozen
foods, Seafood.

21 CFR Part 170

Administrative practice and
procedure, Food additives, Reporting
and recordkeeping requirements.
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21 CFR Part 171

Administrative practice and
procedure, Food additives.

21 CFR Part 172

Food additives, Reporting and
recordkeeping requirements.

21 CFR Part 173
Food additives.

21 CFR Part 175

Adhesives, Food additives, Food
packaging.
21 CFR Part 176

Food additives, Food packaging.
21 CFR Part 177

Food additives, Food packaging.
21 CFR Part 178

Food additives, Food packaging.
21 CFR Part 180

Food additives.
21 CFR Part 181

Food additives, Food packaging.
21 CFR Part 184

Food additives.
21 CFR Part 189

Food additives, Food packaging.
21 CFR Part 190

Dietary foods, Foods, Food additives,
Reporting and recordkeeping
requirements.

21 CFR Part 211

Drugs, Labeling, Laboratories,
Packaging and containers, Prescription
drugs, Reporting and recordkeeping
requirements, Warehouses.

21 CFR Part 507

Animal foods, Labeling, Packaging
and containers, Reporting and
recordkeeping requirements.

21 CFR Part 701

Cosmetics, Labeling, Reporting and
recordkeeping requirements.
21 CFR Part 710

Cosmetics.

21 CFR Part 720

Confidential business information,
Cosmetics.

21 CFR Part 1250

Air carriers, Foods, Maritime carriers,
Motor carriers, Public health, Railroads,
Water supply.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner

of Food and Drugs, 21 CFR parts 1, 5,
70,71, 73, 80, 100, 101, 102, 106, 107,
108, 109, 110, 112, 117, 118, 130, 161,
170,171,172,173, 175,176,177, 178,
180, 181, 184, 189, 190, 211, 507, 701,
710, 720, and 1250 are amended as
follows:

PART 1—GENERAL ENFORCEMENT
REGULATIONS

m 1. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 1333, 1453, 1454,
1455, 4402; 19 U.S.C. 1490, 1491; 21 U.S.C.
321, 331, 332, 333, 334, 335a, 342i, 343,
350c, 350d, 350e, 352, 355, 360b, 360ccc,
360ccc—1, 360ccc-2, 362, 371, 373, 374, 381,
382, 387, 387a, 387c, 393; 42 U.S.C. 216, 241,
243, 262, 264.

m 2. In part 1, revise all references to
“5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 5—ORGANIZATION

m 3. The authority citation for part 5
continues to read as follows:

Authority: 5 U.S.C. 552; 21 U.S.C. 301-
397.

m 4. In part 5, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 70—COLOR ADDITIVES

m 5. The authority citation for part 70
continues to read as follows:

Authority: 21 U.S.C. 321, 341, 342, 343,
348, 351, 360b, 361, 371, 379.

m 6. In part 70, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 71—COLOR ADDITIVE
PETITIONS

m 7. The authority citation for part 71
continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 351,
355, 360, 360b—360f, 360h-360j, 361, 371,
379e, 381; 42 U.S.C. 216, 262.

m 8. In part 71, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 73—LISTING OF COLOR
ADDITIVES EXEMPT FROM
CERTIFICATION

m 9. The authority citation for part 73
continues to read as follows:

Authority: 21 U.S.C. 321, 341, 342, 343,
348, 351, 352, 355, 361, 362, 371, 379e.

m 10. In part 73, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 80—COLOR ADDITIVE
CERTIFICATION

m 11. The authority citation for part 80
continues to read as follows:

Authority: 21 U.S.C. 371, 379e.

m 12. In part 80, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 100—GENERAL

m 13. The authority citation for part 100
continues to read as follows:

Authority: 21 U.S.C. 321, 331, 337, 342,
343, 348, 371.

m 14. In part 100, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 101—FOOD LABELING

m 15. The authority citation for part 101
continues to read as follows:

Authority: 15 U.S.C. 1453, 1454, 1455; 21
U.S.C. 321, 331, 342, 343, 348, 371; 42 U.S.C.
243, 264, 271.

m 16. In part 101, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 102—COMMON OR USUAL
NAME FOR NONSTANDARDIZED
FOODS

m 17. The authority citation for part 102
continues to read as follows:

Authority: 21 U.S.C. 321, 343, 371.

m 18. In part 102, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 106—INFANT FORMULA
REQUIREMENTS PERTAINING TO
CURRENT GOOD MANUFACTURING
PRACTICE, QUALITY CONTROL
PROCEDURES, QUALITY FACTORS,
RECORDS AND REPORTS, AND
NOTIFICATIONS

m 19. The authority citation for part 106
continues to read as follows:

Authority: 21 U.S.C. 321, 342, 350a, 371.

m 20. In part 106, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 107—INFANT FORMULA
m 21. The authority citation for part 107
continues to read as follows:

Authority: 21 U.S.C. 321, 343, 350a, 371.

m 22.In part 107, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.
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PART 108—EMERGENCY PERMIT
CONTROL

m 23. The authority citation for part 108
continues to read as follows:

Authority: 21 U.S.C. 342, 344, 371.
m 24. In part 108, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 109—UNAVOIDABLE
CONTAMINANTS IN FOOD FOR
HUMAN CONSUMPTION AND FOOD-
PACKAGING MATERIAL

m 25. The authority citation for part 109
continues to read as follows:

Authority: 21 U.S.C. 321, 336, 342, 346,
346a, 348, 371.
m 26. In part 109, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 110—CURRENT GOOD
MANUFACTURING PRACTICE IN
MANUFACTURING, PACKING, OR
HOLDING HUMAN FOOD

m 27. The authority citation for part 110
continues to read as follows:

Authority: 21 U.S.C. 342, 371, 374; 42
U.S.C. 264.
m 28.In part 110, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 112—STANDARDS FOR THE
GROWING, HARVESTING, PACKING,
AND HOLDING OF PRODUCE FOR
HUMAN CONSUMPTION

m 29. The authority citation for part 112
continues to read as follows:

Authority: 21 U.S.C. 321, 331, 342, 350h,
371; 42 U.S.C. 243, 264, 271.
m 30. In part 112, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 117—CURRENT GOOD
MANUFACTURING PRACTICE,
HAZARD ANALYSIS, AND RISK-
BASED PREVENTIVE CONTROLS FOR
HUMAN FOOD

m 31. The authority citation for part 117
continues to read as follows:

Authority: 21 U.S.C. 331, 342, 343, 350d
note, 350g, 350g note, 371, 374; 42 U.S.C.
243, 264, 271.

m 32.In part 117, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 118—PRODUCTION, STORAGE,
AND TRANSPORTATION OF SHELL
EGGS

m 33. The authority citation for part 118
continues to read as follows:

Authority: 21 U.S.C. 321, 331-334, 342,
371, 381, 393; 42 U.S.C. 243, 264, 271.
m 34. In part 118, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 130—FOOD STANDARDS:
GENERAL

m 35. The authority citation for part 130
continues to read as follows:

Authority: 21 U.S.C. 321, 336, 341, 343,
371.
m 36. In part 130, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 161—FISH AND SHELLFISH

m 37. The authority citation for part 161
continues to read as follows:

Authority: 21 U.S.C. 321, 341, 343, 348,
371, 379e.
m 38. In part 161, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 170—FOOD ADDITIVES

m 39. The authority citation for part 170
continues to read as follows:

Allthority: 21 U.S.C. 321, 341, 342, 346a,
348, 371.
m 40. In part 170, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 171—FOOD ADDITIVE
PETITIONS

m 41. The authority citation for part 171
continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 371.
m 42. In part 171, revise all references to
“5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 172—FOOD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN
CONSUMPTION

m 43. The authority citation for part 172
continues to read as follows:

Authority: 21 U.S.C. 321, 341, 342, 348,
371, 379e.
m 44. In part 172, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 173—SECONDARY DIRECT
FOOD ADDITIVES PERMITTED IN
FOOD FOR HUMAN CONSUMPTION

m 45. The authority citation for part 173
continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348.
m 46. In part 173, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 175—INDIRECT FOOD
ADDITIVES: ADHESIVES AND
COMPONENTS OF COATINGS

m 47. The authority citation for part 175
continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 379e.

m 48. In part 175, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 176—INDIRECT FOOD
ADDITIVES: PAPER AND
PAPERBOARD COMPONENTS

m 49. The authority citation for part 176
continues to read as follows:

Authority: 21 U.S.C. 321, 342, 346, 348,
379e.

m 50. In part 176, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 177—INDIRECT FOOD
ADDITIVES: POLYMERS

m 51. The authority citation for part 177
continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 379e.

m 52. In part 177, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

m 53. The authority citation for part 178
continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 379.

m 54. In part 178, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 180—FOOD ADDITIVES
PERMITTED IN FOOD OR IN CONTACT
WITH FOOD ON AN INTERIM BASIS
PENDING ADDITIONAL STUDY

m 55. The authority citation for part 180
continues to read as follows:

AuthOI‘ity: 21 U.S.C. 321, 342, 343, 348,
371; 42 U.S.C. 241.
m 56. In part 180, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 181—PRIOR-SANCTIONED
FOOD INGREDIENTS

m 57. The authority citation for part 181
continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 371.
m 58. In part 181, revise all references to

5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.
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PART 184—DIRECT FOOD
SUBSTANCES AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE

m 59. The authority citation for part 184
continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 371.
m 60. In part 184, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 189—SUBSTANCES
PROHIBITED FROM USE IN HUMAN
FOOD

m 61. The authority citation for part 189
continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 371,
381.
m 62. In part 189, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 190—DIETARY SUPPLEMENTS

m 63. The authority citation for part 190
continues to read as follows:

Authority: Secs. 201(ff), 301, 402, 413, 701
of the Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 321(ff), 331, 342, 350b, 371).

m 64. In part 190, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 211—CURRENT GOOD
MANUFACTURING PRACTICE FOR
FINISHED PHARMACEUTICALS

m 65. The authority citation for part 211
continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 355,
360b, 371, 374; 42 U.S.C. 216, 262, 263a, 264.
m 66. In part 211, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 507—CURRENT GOOD
MANUFACTURING PRACTICE,
HAZARD ANALYSIS, AND RISK-
BASED PREVENTIVE CONTROLS FOR
FOOD FOR ANIMALS

m 67. The authority citation for part 507
continues to read as follows:

Authority: 21 U.S.C. 331, 342, 343, 350d
note, 350g, 350g note, 371, 374; 42 U.S.C.
243, 264, 271.

m 68. In part 507, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 701—COSMETIC LABELING

m 69. The authority citation for part 701
continues to read as follows:

Authority: 21 U.S.C. 321, 352, 361, 362,
363, 371, 374; 15 U.S.C. 1454, 1455.
m 70. In part 701, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 710—VOLUNTARY
REGISTRATION OF COSMETIC
PRODUCT ESTABLISHMENTS

m 71. The authority citation for part 710
continues to read as follows:

Authority: 21 U.S.C. 321, 331, 361, 362,
371, 374.
m 72. In part 710, revise all references to
“5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 720—VOLUNTARY FILING OF
COSMETIC PRODUCT INGREDIENT
COMPOSITION STATEMENTS

m 73. The authority citation for part 720
continues to read as follows:

Authority: 21 U.S.C. 321, 331, 361, 362,
371, 374.
m 74. In part 720, revise all references to
5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.

PART 1250—INTERSTATE
CONVEYANCE SANITATION

m 75. The authority citation for part
1250 continues to read as follows:
Authority: 42 U.S.C. 216, 243, 264, 271.
m 76. In part 1250, revise all references
to “5100 Paint Branch Pkwy.” to read
“5001 Campus Dr.”.
Dated: July 21, 2016.
Leslie Kux,
Associate Commissioner for Policy.
[FR Doc. 2016-17658 Filed 7—-28-16; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue

30 CFR Parts 1206 and 1210

[Docket No. ONRR-2014-0001; DS63642000
DR2PS0000.CH7000167D0102R2]

Amendments to Designated Areas

AGENCY: Office of the Secretary, Office
of Natural Resources Revenue (ONRR),
Interior.

ACTION: Final rule.

SUMMARY: ONRR convened two
technical conferences on November 20,
2015 to discuss amending the
boundaries of four of the designated
areas it uses to calculate the index-based
major portion prices in its regulations.
At the technical conferences, the
participants discussed issues regarding
the appropriate boundary line between
the North Fort Berthold and South Fort
Berthold Designated Areas and adding
additional counties to one or both of the
two designated areas in the Uintah and
Ouray Reservation.

DATES: Effective: September 1, 2016.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Dawson, ONRR, telephone at
(303) 231-3653, or email to
lisa.dawson@onrr.gov.

SUPPLEMENTARY INFORMATION: With this
final rule, ONRR amends the four
designated areas to define them as
follows:

1. North Fort Berthold—all lands
within the Fort Berthold Reservation
boundary north of the Missouri River,
including the Turtle Mountain public
domain lease lands north of the
Missouri River that the Fort Berthold
Agency of the Bureau of Indian Affairs
(BIA) administers, with the dividing
line of the Missouri River being the
county lines that follow the Missouri
River.

2. South Fort Berthold—all lands
within the Fort Berthold Reservation
boundary south of the Missouri River,
including the Turtle Mountain public
domain lease lands south of the
Missouri River that the Fort Berthold
Agency of the BIA administers, with the
dividing line of the Missouri River being
the county lines that follow the
Missouri River.

3. Uintah & Ouray—Emery, Uintah,
and Grand Counties.

4. Uintah & Ouray—Duchesne,
Wasatch, and Carbon Counties.

Under the new Indian Oil Valuation
Amendments to 30 CFR 1206.54 (80 FR
24794 dated May 1, 2015), ONRR uses
designated areas to calculate index-
based major portion prices for lessees to
comply with the major portion
provisions in their leases. Designated
areas are those areas ONRR identifies as
unique based on their location and the
crude type produced from their
respective Indian lands.

When ONRR proposed the new Indian
Oil Valuation Amendments, it proposed
sixteen initial designated areas.
Generally, these designated areas were
the Indian reservation boundaries.
However, there were five designated
areas which were not the reservation
boundaries: Oklahoma; North Fort
Berthold; South Fort Berthold; Uintah &
Ouray: Uintah and Grand Counties; and
Uintah and Ouray: Duchesne County.

Under the new Indian Oil Valuation
Amendments, to modify or change an
existing designated area, ONRR must
convene a technical conference. In
implementing the new Indian Oil
Valuation Amendments, ONRR
discovered two potential issues. First,
the preamble describes the dividing line
between the North Fort Berthold
Designated Area and the South Fort
Berthold Designated Area as the Little
Missouri River. Second, ONRR found at
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least one producing Indian lease that is
in Wasatch County in the Uintah and
Ouray Reservation, which is outside of
both of the designated areas listed in the
Uintah and Ouray Reservation. ONRR
also identified two other counties—
Carbon and Emery Counties—in the
Uintah and Ouray Reservation that were
not in the listed designated areas that do
not currently have Indian leases but
could in the future.

To address these issues, ONRR held
two technical conferences. ONRR
published notice of the technical
conferences in the Federal Register on
October 29, 2015. 80 FR 66417. The first
technical conference was held in person
on November 20, 2015, at 9:00 a.m.,
Mountain Time in Denver, Colorado, at
the Office of Natural Resources
Revenue, Denver Federal Center, 6th
Avenue and Kipling Street, Building 85,
Auditoriums A-D, Denver, Colorado
80226. The second technical conference
was a teleconference on November 20,
2015, at 2:00 p.m. Mountain Time.
Fifteen people attended the technical
conferences, of which seven were from
ONRR, three from Tribes, and five from
industry.

ONRR also solicited comments on the
proposed changes through November
30, 2015. On February 17, 2016, ONRR
consulted with the Ute Indian Tribe on
adding the Wasatch, Carbon, and Emery
Counties to the two Uintah and Ouray
Designated Areas. Also, on March 4,
2016, ONRR consulted with
representatives of the Three Affiliated
Tribes on changing the boundary line
between the North Fort Berthold and
South Fort Berthold Designated Areas.

Public Comments: Generally, the
parties attending the technical
conference and consultations agreed
with ONRR’s proposal to modify the
definition of the (1) Uintah and Ouray
Designated Areas to include Wasatch,
Carbon, and Emery Counties; and (2)
North Fort Berthold and South Fort
Berthold Designated Areas to use the
Missouri River as the boundary line
between the two designated areas rather
than the Little Missouri River. ONRR
received three additional comments:
One from industry, one from an
individual Indian mineral owner, and
one from a Tribe.

Public Comment: The individual
Indian mineral owner sent a comment
stating he did not support dividing the
Fort Berthold Reservation into two
designated areas for five reasons: (1) The
idea of selling price by field is an
anachronism; (2) the price must be the
highest in the world wherever that may
be because industry uses the tax code,
hedging, swaps, etc. in order to obtain
the highest price; (3) this attempt to

reduce price is a taking under Hodel
because this regulation denies the
beneficiary the difference between the
market rate and major portion; (4) there
is no basis for allowing a transportation
deduction because typical carriers
charge consumers for transportation
rather than the mineral owner; and (5)
North Dakota recovered millions
because deductions were not in their
leases and, likewise, Indian leases do
not authorize this illegality.

ONRR Response: The technical
conference was simply to discuss
amending the Fort Berthold designated
areas to use the Missouri River rather
than the Little Missouri River to divide
the two designated areas. These
comments apply to the Indian Oil
Valuation Amendments as a whole and
do not directly relate to the appropriate
boundary for the two Fort Berthold
designated areas. ONRR addressed
comments similar to the one above in
the preamble of the final rule, which
can be found at 80 FR 24,794 (May 1,
2015).

Public Comment: The industry
commenter suggested that ONRR take
this opportunity to divide the Fort
Berthold Reservation into three
designated areas: The first designated
area would include lands north of the
Missouri River, the second would
include the lands south of the Missouri
River and north of the Little Missouri
River, and the third would include the
lands south of the Little Missouri River.
The commenter believes the available
transportation infrastructures support
dividing the Fort Berthold Reservation
into three designated areas because the
lands north of the Little Missouri River
have evolving pipeline facilities that can
transport production from the lease,
whereas leases south of the Little
Missouri River do not have the same
available infrastructure.

ONRR Response: Dividing the Fort
Berthold into two designated areas was
a compromise negotiated by the Indian
Oil Negotiated Rulemaking Committee
(Committee). Generally, industry
advocated using specific fields as
designated areas. Alternatively, Tribes
and individual Indian mineral owners
promoted a broader area. Ultimately, the
Committee agreed to divide Fort
Berthold into two designated areas as a
compromise. To date, ONRR has found
no reason to ignore the conclusions of
the Committee.

The final rule and the preamble of the
proposed rule specifically allow lessees/
operators, Tribes, and Indian mineral
owners to petition ONRR to convene a
technical conference to review, modify,
or add designated areas where there is
a significant change that affects the

location and quality differentials. The
rule has not yet been in effect for a
period of time sufficient to demonstrate
that there has been a significant change
in the market on the Fort Berthold
Reservation. Should the markets change
in the future, the lessees/operators,
Tribes, or individual Indian mineral
owners can petition ONRR to change the
designated areas in the future. The
purpose of this technical conference
was to change the boundary between the
two Fort Berthold designated areas, not
to add another designated area.
Therefore, adding a designated area was
outside the scope of this technical
conference.

Public Comment: The Ute Indian
Tribe indicated it would prefer to have
Wasatch and Carbon Counties added to
the Uintah & Ouray—Duchesne County
Designated Area and Emery County
added to the Uintah & Ouray—Grand and
Uintah Counties Designated Area. The
Tribe indicated the infrastructure on the
Uintah & Ouray Reservation supported
this configuration.

ONRR Response: ONRR agrees with
this comment and has modified the
definition of the two designated areas in
the Uintah and Ouray Reservation by
adding Wasatch and Carbon Counties to
the Uintah & Ouray—Duchesne County
Designated Area and Emery County the
Uintah & Ouray—Grand and Uintah
Counties Designated Area.

Dated: June 28, 2016.

Gregory J. Gould,

Director, Office of Natural Resources
Revenue.

[FR Doc. 2016-17599 Filed 7-28-16; 8:45 am|
BILLING CODE 4335-30-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117

[Docket No. USCG-2016-0668]

Drawbridge Operation Regulation;
James River, Hopewell, VA

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the SR 156/
Benjamin Harrison Memorial Bridge
across the James River, mile 65.0, at
Hopewell, VA. The deviation is
necessary to facilitate bridge
maintenance and repairs. This deviation
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allows the bridge to remain in the
closed-to-navigation position.

DATES: This deviation is effective
without actual notice from July 29, 2016
through 6 a.m. on Friday, September 30,
2016. For the purposes of enforcement,
actual notice will be used from 8 p.m.
on Monday, July 25, 2016, until July 29,
2016.

ADDRESSES: The docket for this
deviation, [USCG-2016-0668] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH”.
Click on Open Docket Folder on the line
associated with this deviation.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Mr. Michael
Thorogood, Bridge Administration
Branch Fifth District, Coast Guard,
telephone 757-398-6557, email
Michael R.Thorogood@uscg.mil.

SUPPLEMENTARY INFORMATION: The
Virginia Department of Transportation,
who owns and operates the SR 156/
Benjamin Harrison Memorial Bridge
across the James River, mile 65.0, at
Hopewell, VA, has requested a
temporary deviation from the current
operating regulations set out in 33 CFR
117.5, to facilitate replacement of the
service elevators for both lift towers,
install new electrical wiring, bird
screens, and structural steel of the
bridge. Under this temporary deviation,
the bridge will be in the closed-to-
navigation position from 8 p.m. to 6
a.m.; Monday through Thursday; July
25, 2016 to July 29, 2016; August 1,
2016 to August 5, 2016; September 5,
2016 to September 9, 2016; September
12, 2016 to September 16, 2016; and
alternative dates from September 19,
2016 to September 23, 2016; and
September 26, 2016 to September 30,
2016. The bridge will open for vessels
on signal during scheduled closure
periods, if at least 24 hours notice is
given. The bridge is a vertical lift bridge
has a vertical clearance of 50 feet in the
closed-to-navigation position above
mean water.

The James River is used by a variety
of vessels including deep-draft vessels,
tug and barge traffic, and recreational
vessels. The Coast Guard has carefully
coordinated the restrictions with
waterway users in publishing this
temporary deviation.

Vessels able to pass through the
bridge in the closed-to-navigation
position may do so at anytime. The
bridge will be able to open for
emergencies during scheduled closure
periods, if at least 30 minutes notice is
given. The Coast Guard will also inform
the users of the waterway through our

Local Notice and Broadcast Notices to
Mariners of the change in operating
schedule for the bridge so that vessel
operators can arrange their transits to
minimize any impact caused by the
temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: July 25, 2016.
Hal R. Pitts,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2016-17976 Filed 7-28—16; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2016-0129; FRL-9949-65—
Region 4]

Air Plan Approval; Alabama: Volatile
Organic Compounds

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a revision to
the Alabama State Implementation Plan
(SIP) submitted by the Alabama
Department of Environmental
Management (ADEM) on October 26,
2015. The revision modifies the
definition of “‘volatile organic
compounds” (VOG). Specifically, the
revision adds three compounds to the
list of those excluded from the VOC
definition on the basis that these
compounds make a negligible
contribution to tropospheric ozone
formation. This action is being taken
pursuant to the Clean Air Act (CAA or
Act).

DATES: This direct final rule is effective
September 27, 2016 without further
notice, unless EPA receives adverse
comment by August 29, 2016. If EPA
receives such comments, it will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2016-0129 at hitp://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.

EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Richard Wong, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—8726.
Mr. Wong can also be reached via
electronic mail at wong.richard@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Tropospheric ozone, commonly
known as smog, occurs when VOC and
nitrogen oxides (NOx) react in the
atmosphere in the presence of sunlight.
Because of the harmful health effects of
ozone, EPA and state governments limit
the amount of VOCs and NOx that can
be released into the atmosphere. VOC
are those compounds of carbon
(excluding carbon monoxide, carbon
dioxide, carbonic acid, metallic carbides
or carbonates, and ammonium
carbonate) that form ozone through
atmospheric photochemical reactions.
Compounds of carbon (or organic
compounds) have different levels of
reactivity; they do not react at the same
speed or do not form ozone to the same
extent.

Section 302(s) of the CAA specifies
that EPA has the authority to define the
meaning of “VOC,” and hence what
compounds shall be treated as VOC for
regulatory purposes. It has been EPA’s
policy that compounds of carbon with
negligible reactivity need not be
regulated to reduce ozone and should be
excluded from the regulatory definition
of VOC. See 42 FR 35314 (July 8, 1977),
70 FR 54046 (September 13, 2005). EPA


http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
mailto:Michael.R.Thorogood@uscg.mil
http://www.regulations.gov
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determines whether a given carbon
compound has “negligible” reactivity by
comparing the compound’s reactivity to
the reactivity of ethane. EPA lists these
compounds in its regulations at 40 CFR
51.100(s) and excludes them from the
definition of VOC. The chemicals on
this list are often called “negligibly
reactive.” EPA may periodically revise
the list of negligibly reactive
compounds to add or delete
compounds.

EPA issued final rules approving the
addition of three compounds to the list
of those compounds excluded from the
regulatory definition of VOC. The three
compounds are: trans 1-chloro-3,3,3-
trifluoroprop-1-ene (Solstice™
1233zd(E)), 78 FR 53029 (August 28,
2013); 2,3,3,3-tetrafluoropropene, 78 FR
62451 (October 22, 2013); and 2-amino-
2-methyl-1-propanol (AMP), 79 FR
17037 (March 27, 2014). Alabama is
updating its SIP to be consistent with
those changes to federal regulations.

II. Analysis of State’s Submittal

On October 26, 2015, ADEM
submitted a SIP revision ! to EPA for
review and approval. The revision
modifies the definition of VOC found at
Alabama Administrative Code section
335—3-1-.02(gggg). Specifically, the
revision adds three compounds—trans
1-chloro-3,3,3-trifluoroprop-1-ene
(Solstice™ 1233zd(E)); 2,3,3,3-
tetrafluoropropene; and 2-amino-2-
methyl-1-propanol (AMP)—to the list of
those excluded from the VOC definition
on the basis that each of these
compounds makes a negligible
contribution to tropospheric ozone
formation.

These changes are consistent with
section 110 of the CAA and meet the
regulatory requirements pertaining to
SIPs. Pursuant to CAA section 110(1),
the Administrator shall not approve a
revision of a plan if the revision would
interfere with any applicable
requirement concerning attainment and
reasonable further progress (as defined
in CAA section 171), or any other
applicable requirement of the Act. The
revision to Rule 335-3-1-.02(gggg) is
approvable under section 110(1) because

1 Alabama’s October 26, 2015, submission to EPA
also included changes to Alabama Administrative
Code Chapters 335—-3-5 and 335-3-8 to implement
EPA’s Cross-State Air Pollution Rule and changes
to the State’s Regional Haze Plan. EPA is not taking
action on those changes at this time. In addition,
Alabama’s October 26, 2015, submission included
changes to Chapters 335-3—10 (New Source
Performance Standards (NSPS)) and 335-3-11
(National Emissions Standards for Hazardous Air
Pollutants (NESHAP)). The NSPS and NESHAP are
not part of the federally approved Alabama SIP,
thus EPA is not taking any action regarding
Chapters 335—3—10 and 335-3-11 in today’s
rulemaking.

it reflects changes to federal regulations
based on findings that the three
aforementioned compounds are
negligibly reactive.

III. Incorporation by Reference

In this rule, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of Alabama Regulation
section 335—3—1—.02 ‘“‘Definitions,”
effective November 24, 2015, which
revised the definition of VOC.
Therefore, this material has been
approved by EPA for inclusion in the
State implementation plan, has been
incorporated by reference by EPA into
that plan, is fully federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference by the
Director of the Federal Register in the
next update to the SIP compilation.2
EPA has made, and will continue to
make, these materials generally
available through www.regulations.gov
and/or at the EPA Region 4 Office
(please contact the person identified in
the “For Further Information Contact”
section of this preamble for more
information).

IV. Final Action

Pursuant to section 110 of the CAA,
EPA is approving the revision to the
Alabama SIP changing the VOC
definition. EPA has evaluated
Alabama’s October 26, 2015, submittal
and has determined that it meets the
applicable requirements of the CAA and
EPA regulations and is consistent with
EPA policy.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective September 27,
2016 without further notice unless the
Agency receives adverse comments by
August 29, 2016.

If EPA receives such comments, then
EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. EPA will not institute a

262 FR 27968 (May 22, 1997).

second comment period. Parties
interested in commenting should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on September 27,
2016 and no further action will be taken
on the proposed rule.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).
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The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.

This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 27, 2016. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. See section

307(b)(2).

EPA APPROVED ALABAMA REGULATIONS

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: July 15, 2016.

Heather McTeer Toney,
Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart B—Alabama

m 2. Section 52.50(c) is amended by
revising the entry for “Section 335-3—-1—
.02”" to read as follows:

§52.50 Identification of plan.

* * * * *

(C) * x %

State citation

Title/subject

State effective
date

EPA approval date

Explanation

Chapter 335-3—1—General Provisions

* *

Section 335-3-1-.02

* * *

11/24/2015 7/29/2016 [Insert Federal
Register citation).

* *

Revised paragraph (gggg)
(definition of “VOC”)

* * * * *
[FR Doc. 2016-17815 Filed 7—-28—16; 8:45 am]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2016-6271; Airspace
Docket No. 16—-AGL-15]

Proposed Establishment of Class E
Airspace; Iron Mountain, Ml

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E en route airspace around
the Iron Mountain VHF omnidirectional
range/distance measuring equipment,
Iron Mountain, MI. This action would
add additional airspace to facilitate the
vectoring of Instrument Flight Rules
(IFR) aircraft under control of the
Minneapolis Air Route Traffic Control
Center (ARTCC) in the Great Lakes area
located north and northwest of the Iron
Mountain, MI, VHF Omnidirectional
Range/Distance Measuring Equipment
(VOR/DME) navigation aid. This
proposed action would enhance the
safety and management of aircraft
operations within the National Airspace
System (NAS).

DATES: Comments must be received on
or before September 12, 2016.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2016—-6271; Docket No.
16—AGL~-15, at the beginning of your
comments. You may also submit
comments through the Internet at http://
www.regulations.gov. You may review
the public docket containing the
proposal, any comments received, and
any final disposition in person in the
Dockets Office between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. The Docket

Office (telephone 1-800-647-5527), is
on the ground floor of the building at
the above address.

FAA Order 7400.9Z, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at http://www.faa.gov/air_traffic/
publications/. For further information,
you can contact the Airspace Policy
Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: 202—267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
order 7400.9Z at NARA, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code_of federal-
regulations/ibr locations.html.

FAA Order 7400.9, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT: Raul
Garza Jr., Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 10101 Hillwood Parkway, Fort
Worth, TX 76177; telephone: 817-222—
5874.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part, A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish Class E airspace in the Iron
Mountain, MI area.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions

presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2016-6271/Airspace
Docket No. 16—AGL-15.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/air
traffic/publications/airspace
amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the Central
Service Center, Operation Support
Group, 10101 Hillwood Parkway, Fort
Worth, TX 76177.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

Availability and Summary of
Documents Proposed for Incorporation
by Reference

This document would amend FAA
Order 7400.9Z, Airspace Designations
and Reporting Points, dated August 6,
2015, and effective September 15, 2015.
FAA Order 7400.9Z is publicly available
as listed in the ADDRESSES section of this
document. FAA Order 7400.9Z lists
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Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14, Code of Federal Regulations
(14 CFR) Part 71 by amending Class E
en route airspace in the Iron Mountain,
M1, area, for the Iron Mountain VOR/
DME. The FAA is proposing to add
additional controlled airspace to the
southern and northern boundaries of the
Iron Mountain en route airspace area,
and remove exclusionary information
from the regulatory text. This proposed
action would provide controlled
airspace enabling Minneapolis ARTCC
greater latitude to use radar vectors and
altitude changes within the entire area
north and northwest of the Iron
Mountain, MI, VOR/DME and remove
unnecessary exclusion language for
clarity.

The FAA also would amend Class E
airspace extending upward from 700
feet above the surface at Iron Mountain,
ML, to reflect the name change of the
navigation aid from Iron Mountain
VORTACG to Iron Mountain VOR/DME.

Class E airspace areas are published
in Sections 6005 and 6006, respectively,
of FAA Order 7400.9Z, dated August 6,
2015, and effective September 15, 2015,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance

with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, dated August 6, 2015, and
effective September 15, 2015, is
amended as follows:

Paragraph 6006 En Route Domestic
Airspace Areas.
* * * * *

AGL MIE6 Iron Mountain, MI [Amended]

Iron Mountain VOR/DME, MI

(Lat. 45°48’58” N., long. 088°06"44” W.)
Thunder Bay Airport, ON, Canada

(Lat. 48°22"19” N., long. 089°1926” W.)

That airspace extending upward from
1,200 feet above the surface within an area
bounded by lat. 47°05’00” N., long.
086°40'39” W.; to lat. 47°05°00” N., long.
088°27’44” W.; to the Iron Mountain VOR/
DME; to lat. 46°16’21” N., long. 089°47"13”
W.; to lat. 46°52’34” N., long. 090°13'09” W.
on the eastern boundary of the Wisconsin E5
airspace area; then northeast along the
boundary of the Wisconsin and Minnesota E5
airspace areas to the intersection of the 35
NM radius of the Thunder Bay Airport; then
counterclockwise along the 35 NM radius of
the Thunder Bay Airport to the intersection
of the southern boundary of the Upper
Peninsula E6 airspace area; then southeast
along the boundary of the Upper Peninsula
E6 airspace area to the point of beginning.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL MIE5 Iron Mountain, MI [Amended]

Iron Mountain/Kingsford, Ford Airport, MI
(Lat. 45°49°06” N., long. 88°06'52” W.)
Iron Mountain VOR/DME
(Lat. 45°48’58” N., long. 88°06'44” W.)
That airspace extending upward from 700
feet above the surface within an 8.7-mile

radius of Iron Mountain VOR/DME, and
within 5.2 miles west and 8.3 miles east of
the Iron Mountain ILS localizer south course
extending from the 8.7-mile radius to 21
miles south of the Iron Mountain/Kingsford,
Ford Airport, and within 4.4 miles each side
of the Iron Mountain ILS localizer north
course extending from the 8.7-mile radius to
16 miles north of the airport.

Issued in Fort Worth, TX, on July 18, 2016.
Vonnie L. Royal,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2016-17893 Filed 7—28—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

14 CFR Part 382
[Docket No. DOT-0ST-2015-0246]
RIN 2105—-AE12

Nondiscrimination on the Basis of
Disability in Air Travel: Negotiated
Rulemaking Committee Fourth Meeting

AGENCY: Office of the Secretary,
Department of Transportation.

ACTION: Notice of fourth public meeting
of advisory committee.

SUMMARY: This notice announces the
fourth meeting of the Advisory
Committee on Accessible Air
Transportation (ACCESS Advisory
Comumnittee).

DATES: The fourth meeting of the
ACCESS Advisory Committee will be
held on August 16 and 17, from 9:00
a.m. to 5:00 p.m., Eastern Daylight
Time.

ADDRESSES: The meeting will be held at
the Crystal City Marriott at Reagan
National Airport, 1999 Jefferson Davis
Highway Arlington, Virginia 22202.
Attendance is open to the public up to
the room’s capacity of 150 attendees.
Since space is limited, any member of
the general public who plans to attend
this meeting must notify the registration
contact identified below no later than
August 9, 2016.

FOR FURTHER INFORMATION CONTACT: To
register to attend the meeting, please
contact Kyle Ilgenfritz (kilgenfritz@
linkvisum.com; 703—442—-4575
extension 128). For other information,
please contact Livaughn Chapman or
Vinh Nguyen, Office of the Aviation
Enforcement and Proceedings, U.S.
Department of Transportation, by email
at livaughn.chapman@dot.gov or
vinh.nguyen@dot.gov or by telephone at
202-366-9342.

SUPPLEMENTARY INFORMATION:
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I. Fourth Public Meeting of the ACCESS
Committee

The fourth meeting of the ACCESS
Advisory Committee will be held on
August 16 and 17, 2016, from 9:00 a.m.
to 5:00 p.m., Eastern Daylight Time. The
meeting will be held at the Crystal City
Marriott at Reagan National Airport,
1999 Jefferson Davis Highway
Arlington, Virginia 22202. At the
meeting, the ACCESS Advisory
Committee will continue to address
whether to require accessible inflight
entertainment (IFE) and strengthen
accessibility requirements for other in-
flight communications, whether to
require an accessible lavatory on new
single-aisle aircraft over a certain size,
and whether to amend the definition of
“service animals” that may accompany
passengers with a disability on a flight.
This meeting will include reports from
the working groups formed to address
the three issues listed above. We expect
that the working groups may present
proposals to amend the Department’s
disability regulation on one or more of
these issues. Prior to the meeting, the
agenda will be available on the ACCESS
Advisory Committee’s Web site,
www.transportation.gov/access-
advisory-committee. Information on
how to access advisory committee
documents via the FDMC is contained
in Section III, below.

The meeting will be open to the
public. Attendance will be limited by
the size of the meeting room (maximum
150 attendees). Because space is limited,
we ask that any member of the public
who plans to attend the meeting notify
the registration contact, Kyle Ilgenfritz
(kilgenfritz@linkvisum.com; 703—442—
4575 extension 128) at Linkvisum, no
later than August 9, 2016. At the
discretion of the facilitator and the
Committee and time permitting,
members of the public are invited to
contribute to the discussion and provide
oral comments.

II. Submitting Written Comments

Members of the public may submit
written comments on the topics to be
considered during the meeting by
August 9, 2016, to FDMC, Docket
Number DOT-OST-2015-0246. You
may submit your comments and
material online or by fax, mail, or hand
delivery, but please use only one of
these means. DOT recommends that you
include your name and a mailing
address, an email address, or a phone
number in the body of your document
so that DOT can contact you if there are
questions regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, put the

docket number, DOT-OST-2015-0246,
in the keyword box, and click “Search.”
When the new screen appears, click on
the “Comment Now!” button and type
your comment into the text box on the
following screen. Choose whether you
are submitting your comment as an
individual or on behalf of a third party
and then submit. If you submit your
comments by mail or hand delivery,
submit them in an unbound format, no
larger than 874 by 11 inches, suitable for
copying and electronic filing.

III. Viewing Comments and Documents

To view comments and any
documents mentioned in this preamble
as being available in the docket, go to
www.regulations.gov. Enter the docket
number, DOT-OST-2015-0246, in the
keyword box, and click ““Search.” Next,
click the link to “Open Docket Folder”
and choose the document to review. If
you do not have access to the Internet,
you may view the docket online by
visiting the Docket Management Facility
in Room W12-140 on the ground floor
of the DOT West Building, 1200 New
Jersey Avenue SE., Washington, DC
20590, between 9 a.m. and 5 p.m., E.T.,
Monday through Friday, except Federal
holidays.

IV. ACCESS Advisory Committee
Charter

The ACCESS Advisory Committee is
established by charter in accordance
with the Federal Advisory Committee
Act (FACA), 5 U.S.C. App. 2. Secretary
of Transportation Anthony Foxx
approved the ACCESS Advisory
Committee charter on April 6, 2016. The
committee’s charter sets forth policies
for the operation of the advisory
committee and is available on the
Department’s Web site at
www.transportation.gov/office-general-
counsel/negotiated-regulations/charter.

V. Privacy Act

In accordance with 5 U.S.C. 553(c),
DOT solicits comments from the public
to better inform its rulemaking process.
DOT posts these comments, without
edit, including any personal information
the commenter provides, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL—~
14 FDMS), which can be reviewed at
www.dot.gov/privacy.

VI. Future Committee Meetings

DOT anticipates that the ACCESS
Advisory Committee will have two
additional two-day meetings in
Washington, DC The meetings are
tentatively scheduled for following
dates: fifth meeting, September 22—23,
and the sixth and final meeting, October

13—14. Notices of all future meetings
will be published in the Federal
Register at least 15 calendar days prior
to each meeting.

Notice of this meeting is being
provided in accordance with the Federal
Advisory Committee Act and the
General Services Administration
regulations covering management of
Federal advisory committees. See 41
CFR part 102-3.

Issued under the authority of delegation in
49 CFR 1.27(n).

Dated: July 22, 2016.

Molly J. Moran,

Acting General Counsel.

[FR Doc. 2016—-17967 Filed 7—28-16; 8:45 am|
BILLING CODE 4910-9X-P

DEPARTMENT OF COMMERCE

International Trade Administration

15 CFR Chapter Il
[Docket No.: 160606489-6489-01]
RIN 0625-AB07

Clarification and Update of the Trade
Fair Certification Program

AGENCY: International Trade
Administration, Department of
Commerce.

ACTION: Advance notice of proposed
rulemaking (ANPRM).

SUMMARY: The U.S. Department of
Commerce (Commerce) is intending to
update the Trade Fair Certification
Program, which recognizes and
endorses U.S. participation in selected,
privately organized, foreign trade fairs,
in the coming months. Proposed
changes will be announced through the
Federal Register and comments will be
solicited and reviewed before a final
rule is issued. This ANPRM solicits
feedback on some of the concepts
Commerce is considering for the update,
and reiterates the requirements,
procedures, and application review
criteria of the current Trade Fair
Certification Program, originally
published April 30, 1993. The purpose
of this document is to reiterate existing
terms in the 1993 document in order to
inform the public of proposed
guidelines. The concepts being
considered for updating the program
can be found in the last section of the
Supplementary Information section of
this document.

DATES: Comments on the proposed
changes to the Program are due 20 days
upon the date of publication in the
Federal Register.
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ADDRESSES: You may submit comments,
identified by the regulations.gov docket
number ITA-2016-0005, by any of the
following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal. Go to
www.regulations.gov/
#!docketDetail;D=ITA-2016-0005 click
the “Comment Now” icon, complete the
required fields, and enter or attach your
comments.

e Mail: Vidya Desai, Senior Advisor,
Trade Promotion Programs, U.S.
Department of Commerce, 1300
Pennsylvania Ave NW., Mezzanine
Level Suite 800, Washington, DC 20004.

Instructions: You must submit
comments by one of the above methods
to ensure that Commerce Department
receives the comments and considers
them. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

Commerce Department will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Vidya Desai, Senior Advisor, Trade
Promotion Programs, International
Trade Administration, U.S. Department
of Commerce, 1300 Pennsylvania Ave.
NW., Ronald Reagan Building, Suite
800M—Mezzanine Level—Atrium
North, Washington, DC 20004;
Telephone (202) 482-2311; Facsimile:
(202) 482-7800; Email: tfc@trade.gov.
SUPPLEMENTARY INFORMATION: A
summary of the points from the 1993
document (58 FR 26116, April 30, 1993)
in this document are below in Section

I. However, comments are specifically
being requested on Potential Concepts
for Program Changes found in Section II.

Section I: Summary

e A $2,000 non-refundable
participation fee? is required within 10

1 While the level of this fee is not reflected in the
TFC document, 58 FR 26116 of April 30, 1993, it
has continually been announced to the public on
the Web page Trade Fair Certification Program

days of notification of Certification. This
fee covers support from the local U.S. &
Foreign Commercial Service (USFCS)
office in the location of the fair,
logistical and organizational services
from the Trade Fair Certification staff at
headquarters, and support provided by
Commerce staff and resources generally.
Additional value added services, such
as coordination of business to
government meetings, will be assessed
an additional fee determined based on
the costs attributed to coordinating such
services and having the appropriate
Commerce staff present to fulfill such
activities.

e Applications must be received no
later than 9 months prior to the
commencement of the fair for which
Certification is sought, but no earlier
than the conclusion of the prior event.

o Overseas trade fairs must commit to
recruiting a minimum of 10 U.S.
exhibitors for Trade Fair Certification
consideration.

e The USFCS logo will be authorized
for use by a Certified Trade Fair to aid
in recruitment of U.S. exhibitors.

e For fairs occurring in cities or
locales where there is no USFCS Office,
or where the Commerce staff
responsible for the industry theme of
such if fair is not local, the presence of
Commerce staff at the fair may be
considered a value added service and
incur additional fees for the organizer.

e First time and horizontal fairs are
not eligible for Certification.

o Applicants applying for
Certification of an existing trade fair
must have experience in recruiting U.S.
exhibitors for that show or another show
with the same industry theme.

o Applications for Certification must
include satisfactory documentation, in
English, of the commitment of necessary
exhibit space by the owner or lessor of
the facility in which the fair will be
held. Documentation should consist of:
(1) A lease or letter from the owner or
lessor stating that the applicant holds
the necessary exhibition space, or (2) a
letter demonstrating an offer of specific
exhibition space by the owner or lessor
of the facility; and a letter indicating the
applicant’s acceptance of the terms.

¢ Only applications submitted by
U.S. persons or entities will be
considered. For this purpose, the U.S.
subsidiary, branch or agent of a foreign
firm is considered a U.S. person or
entity. Applications for fairs in which
the applicant does not lease exhibit
space directly, but relies on their parent
foreign fair organizer to obtain exhibit
space, must be submitted by the foreign

Description & Benefits at http://export.gov/

tradefairs/eg_main_018560.asp.

fair organizer and co-signed by the U.S.
subsidiary, branch or agent.

o Certified fair organizers must
provide a list of recruited U.S.
exhibitors to the Commerce Project
Officer. The list should include the
exhibitor’s name, address, products
displayed and the name, email address
and phone number of the exhibitor’s
international sales contact.2 The list
must be received 45 days prior to the
event.

¢ In order for the fair organizer to
consider a participant a U.S. exhibitor,
the participant must be (1) a U.S.
citizen, U.S. corporation, or a foreign
corporation that is more than 95% U.S.-
owned and (2) the products it exhibits
at the fair must be: (a) manufactured or
produced in the United States, or (b) if
manufactured or produced outside of
the United States, marketed under the
name of a U.S. firm and have U.S.
content representing at least fifty-one
percent of the value of the finished good
OT service.

The following reiterates the Trade
Fair Certification (TFC) Program as set
out in 58 FR 26116 of April 30, 1993:

The Department of Commerce
established the TFC Program in 1983 to
encourage qualified private sector fair
organizers to recruit U.S. exhibitors for
overseas trade fairs. The Program
provides the private sector with greater
opportunities to work with Commerce
in support of U.S. participation in
overseas trade fairs. Private sector
organizers of a Certified Trade Fair
assume the responsibilities of
organizing the fair, or U.S. participation
in it. Gertification assures the private
sector organizer of Commerce
recognition and support of its efforts to
recruit U.S. exporters.

Certification provides a means for
U.S. exporters to verify that a particular
trade fair will be a good promotional
medium providing good export
opportunities. Prospective U.S.
exhibitors at Certified Trade Fairs know
that Commerce personnel will be
available to assist them and to counsel
them about export matters that may
arise before, during or after the show.
Certification thus indirectly serves the
U.S. manufacturer or service provider
seeking export opportunities.

Certification is for one fair only; fairs
that have been certified previously must
apply for certification again for any
future anticipated event. This allows
Commerce to evaluate the latest market
conditions in determining whether to

21If disclosure of this information is in violation
of an organization’s written privacy policy
agreement with its members, the Show Organizer
may opt out of providing this information.
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certify each fair. Commerce does not
provide any financial assistance to
organizers or to exhibitors at Certified
Trade Fairs.

There is no fee required to submit an
application. If Certification is approved,
a participation fee of $2,000 is required.
The participation fee is due within 10
days of notification of acceptance into
the program.

Certification indicates that Commerce
has found the applicable fair to be a
good export opportunity warranting
participation by U.S. exporters.
Certification indicates that the fair and
the organizer have met basic criteria and
that the organizer is qualified to perform
in a manner supportive of Commerce’s
objectives. However, Certification does
not constitute a guarantee of the fair’s
success or of the organizer’s or
exhibitor’s performance. Commerce
limits Certification to fairs that in its
judgment, most clearly meet the
program objectives and selection criteria
set out herein.

Eligibility: All international/overseas
trade events are eligible to apply for
Trade Fair Certification, through a U.S.
agent (person or entity).

Exclusions: Trade shows that are
either first-time or horizontal (non-
industry specific) events generally will
not be considered. For the purposes of
the TFC program, a first-time fair is a
distinct, separate trade fair that has not
been held before in the relevant country.
The term ‘““first-time event” does not
refer to a fair different in name only
from a previous, identical fair. A fair
developed for the first time as a
“breakout” from an existing trade fair
will be considered a first-time fair.
Applications for a fair that occurs in
different countries on a rotating basis
under the same title will be considered
provided the fair has occurred in the
relevant country during the preceding
five years.

General Evaluation Criteria:
Commerce will evaluate shows for
Trade Fair Certification using the
following criteria:

(a) The fair must be a good export
opportunity for the featured industry or
industries. The fair must have good
potential for U.S. export promotion. In
applying this criterion, Commerce will
consider such factors as: Whether the
fair’s industry theme is included in
Commerce’s Top Market reports,
Country Commercial Guides, and input
from US&FCS offices in the relevant
region;

(b) The degree to which the fair
provides promise of foreign market
exposure for the latest technology or
techniques in an industry or in a
commercially recognized category of

goods or services in the sector or field
promoted by the fair;

(c) Whether the fair provides a unique
opportunity for export promotion
within a particular market;

(d) The appropriateness of the fair for
a minimum of 10 U.S. exhibitors,
ideally located in an identifiable U.S.
pavilion within the show; and

(e) Whether U.S. exhibitors are likely
to exhibit goods or services representing
U.S. industry in the particular field
involved.

(f) The theme, timing and location of
the fair; previous exhibitors’ experience
with the organizer; the USFCS office’s
familiarity with the fair (and if
applicable, its recommendation in its
end-of-show report for the previous
event); and whether Commerce’s
support would contribute to the
enhancement of the U.S. exhibitor’s
export potential.

In order for a fair organizer to
consider a participant a U.S. exhibitor,
the participant must be (1) a U.S.
citizen, U.S. corporation, or a foreign
corporation that is more than 95% U.S.-
owned and (2) the products it exhibits
at the fair must be: (a) Manufactured or
produced in the United States, or (b) if
manufactured or produced outside of
the United States, marketed under the
name of a U.S. firm and have U.S.
content representing at least fifty-one
percent of the value of the finished good
or service.

Application Requirements:
Applicants submitting applications for
Trade Fair Certification must submit: (1)
A narrative statement addressing each
question in the application, Form ITA
4100P (found at www.export.gov/
tradefairs); (2) a signed statement that
“The information submitted in this
application is correct and the applicant
will abide by the terms set forth in the
Participation Agreement and Conditions
of Participation;” (3) any other relevant
information. All application materials
must be submitted via email to TFC@
trade.gov no later than 270 days (9
months) prior to the first day of the fair,
and no earlier than the conclusion of the
prior occurrence of the event. There is
no fee required to apply.

Certified Trade Fair Organizer
Responsibilities:

Applicants will be notified via email
4-6 weeks from the date of application
submission as to their selection status.

A Certified Trade Fair Organizer is
expected to:

(a) Pay the $2,000 non-refundable
participation fee for Trade Fair
Certification to Commerce within 10
business days of notice that the fair has
been certified;

(b) Designate an individual on the
organizer’s staff to act as the point-of-
contact for Commerce staff on all
aspects of the show with Commerce
personnel;

(c) Provide the following exhibition
services:

¢ Display space comparable with
industry standards for similar trade
events;

o Freight forwarding and exhibit set-
up services including, but not limited
to, the unloading of participants’
equipment at the exhibition site,
delivery to the participants’ booths,
unpacking, placement in display area,
storing packing crates, repacking and
loading for onward shipment, customs
clearance, and any other services
required to assure the prompt and
orderly receipt and dispatch of material
in and out of the exhibition site;

e Installation of a display system,
chairs, tables, standard company
identification and standard opening
identification signs;

e Utilities and hook-up services; and

e Assistance in hiring interpreters,
clerical personnel or booth attendants as
required by participants.

All fees to be charged to participants
for standard and supplementary services
must be stated in the organizer’s
application and be within reasonable
range of such charges in the market as
can be verified by Commerce’s post in-
country.

(d) Undertaking, as appropriate, a
comprehensive promotional campaign,
such as in-country pre-show press
conferences and meetings to reach
importers, distributors, agents, buyers
and end-users;

(e) Provide, at no cost to the Post,
space and a furnished booth for use as
the Business Information Office (BIO). If
a U.S. pavilion is utilized, the BIO
should be co-located with the exhibitors
in the U.S. pavilion.

() In keeping with Commerce’s
mandate, show evidence of efforts to
target infrequent exporters (new-to-
market firms) and small and medium
sized firms in its recruitment efforts.

(g) If the fair is located at a site where
there is no US&FCS office or where the
Commerce staff responsible for the
show’s industry theme is not local, pay
the per-diem and travel-related
expenses that exceed the allocation for
such expenses in the participation fee,
subject to Commerce’s guidelines.

(h) Provide a list of recruited U.S.
exhibitors to the Commerce project
officer 45 days prior to the
commencement of the fair.

(i) Gertify that the products and
services the recruited U.S. exhibitors
seek to market at the fair:
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1. Are manufactured or produced in
the United States, or

2. If manufactured or produced
outside of the United States, are
marketed under the name of a U.S. firm
and have U.S. content representing at
least 51 percent of the value of the
finished good or service.

(j) Prominently display the US&FCS
logo or International Trade
Administration (ITA) emblem on event
promotional materials, exhibition booth
fascia, and throughout the U.S. pavilion,
if one is organized, in accordance with
applicable Commerce Department logo
use policies.

The Trade Fair Certification Program
is the principal program Commerce uses
to support private sector recruitment
and organization of overseas trade fairs.
As a condition of using the US&FCS
logo or ITA emblem for a Certified
Trade Fair, it must be the dominant logo
used to promote the fair to U.S.
exhibitors;

e If other U.S. Government or non-
government logos are used, they must
appear smaller than the US&FCS logo or
ITA emblem and may not be co-mingled
with the US&FCS logo or ITA emblem.

¢ Documentation of the use of the
US&FCS logo or ITA emblem should be
sent to Commerce for recordkeeping.
Advance review of the use is not
required. Fair organizers are encouraged
to ask Commerce for guidance on the
proper use of its logos/emblems.

e Failure to abide by Commerce
policies on the proper use of its logos/
emblems may result in the fair being de-
certified.

Commerce reserves the right to
“decertify’ a fair at any time after
Certification is granted if the organizer
has not or is not likely to fulfill its
responsibilities as a Certified Trade Fair
organizer. In such an event, the
organizer shall remain solely
responsible for its obligations to the
recruited U.S. exhibitors. Commerce
may withdraw all assistance and
support, including the right of the
organizer to use the US&FCS logo or
ITA emblem.

Department of Commerce Services
and Responsibilities:

Commerce support provided for
Certified Trade Fairs will generally be
the same for all certified fairs, but minor
variances may exist, depending on the
circumstances of the fair, and the
specific needs of the organizer and of
Commerce.

For a Certified Trade Fair, Commerce
is expected to:

(a) Provide a certificate designating
that the fair as being certified by the
U.S. Department of Commerce;

(b) Authorize the use of the US&FCS
logo and the ITA emblem on
appropriate fair publicity materials, in
accordance with applicable Commerce
Department logo use policies;

(c) Provide authorization for the use
of other Commerce-approved references
that indicate the Department recognizes
and supports the fair, in accordance
with Commerce policies;

(d) Provide a designated project
officer to assist the organizer and act as
a Commerce point-of-contact;

(e) Provide the organizer, upon
request, with relevant public Commerce
reports and publications;

(f) Encourage potential U.S.
exhibitors, through Commerce’s normal
course of export counseling or through
contacts with business and trade
associations, to consider participation in
the Certified Trade Fair and refer
inquiries to the show organizer; and

(j) Upon request and to the extent
available, arrange counseling for U.S.
exhibitors by U.S. Export Assistance
Center Trade Specialists and Industry
and Analysis Industry Analysts in
advance of the fair.

Local US&FCS Office Services and
Responsibilities:

In addition to the general Commerce
support listed above, the designated
US&FCS office for the Certified Trade
Fair is expected to:

(a) Furnish the organizer with a list of
key local associations, distributors,
agents, government entities, and other
relevant information;

(b) Promote the fair locally by
including an announcement of the event
in its commercial newsletter or the
equivalent;

(c) Upon request and subject to the
availability of resources, provide staff at
a Business Information Office to counsel
U.S. exhibitors, facilitate contacts
between exhibitors and visitors, and
promote US&FCS services. The BIO
cannot be used for any other purpose,
unless agreed to by the US&FCS office;
and

(d) Upon request and subject to the
availability of resources, provide
additional services, such as: A U.S.
exhibitor briefing; reception;
promotional mailing; ribbon-cutting
ceremony; press conference; etc. If the
costs of these additional services exceed
the allocation of the participation fee for
the US&FCS Office, the organizer will
incur an additional fee. Such costs will
be determined by the Senior
Commercial Officer at the designated
US&FCS Office.

Legal Authority:

Authority for the Trade Fair
Certification Program is provided by 15
U.S.C. 4721, which authorizes US&FCS

to promote U.S. exports and support
U.S. commercial interests abroad, and
the Mutual Educational and Cultural
Exchange Act (MECEA) of 1961 (22
U.S.C. 2455(f) and 2458(c)), as
incorporated into ITA’s annual
appropriations act, Public Law 114-113,
129 Stat. 2287.

Section II. Potential Concepts for
Program Changes

The Department of Commerce intends
to make significant changes to the Trade
Fair Certification Program in the future.
Some of the potential concepts under
consideration may include, but are not
limited to, the bulleted list below. We
welcome public comments on these
concepts.

e The Department is considering
changing the application timeframe
from rolling applications to an annual
application period, meaning
applications will be collected during a
45-60 day application period held once
a year.

e The Department is considering
increasing the price of the Program.

e The Department is considering
offering Trade Show Organizers an a la
carte menu of services instead of one
standard service. Prices will be
associated with each service option.

e The Department is considering tiers
of service with different levels of
Departmental engagement priced at
different levels.

e The Department is considering
raising the minimum number of U.S.
exhibitors from 10 to 25 or more.

e The Department is considering
changing the minimum number of U.S.
exhibitors from 10 exhibitors to a set
percentage of the total number of
exhibitors.

e The Department is considering
issuing a formal Memorandum of
Agreement, outlining the
responsibilities of both parties and
signed by both parties, for selected
shows.

Electronic Submission of Comments:
Interested persons are invited to submit
comments regarding this advance notice
of proposed rulemaking according to
these instructions. Commenters should
make online submissions using http://
www.regulations.gov. Comments should
be submitted under ITA-2016-0005. To
find this docket, enter the docket
number in the “Enter Keyword or ID”
Window at the http://
www.regulations.gov home page and
click “Search.” The site will provide a
search-results page listing all documents
associated with the docket number.
Find a reference to this document by
selecting “Proposed Rule” under
“Document Type” on the search-results
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page, and click on the link entitled
“Submit a Comment.” The http://
www.regulations.gov Web site provides
the option of making submissions by
filling in a comments field, or by
attaching a document. ITA prefers
submissions to be provided in an
attached document. (For further
information on using http://
www.regulations.gov, please consult the
resources provided on the Web site by
clicking on the “Help” tab.) Please do
not attach separate cover letters to
electronic submissions; rather, include
any information that might appear in a
cover letter in the comments
themselves. Similarly, to the extent
possible, please include any exhibits,
annexes, or other attachments in the
same file as the submission itself, not as
separate files.

All comments submitted in response
to this document will be made available
to the public so should not include any
privileged or confidential business
information. The file name should begin
with the character “P” (signifying that
the comments contain no privileged or
confidential business information and
can be posted publicly), followed by the
name of the person or entity submitting
the comments.

Frank Spector,

Senior Advisor for Trade Missions, Trade
Promotion Programs.

[FR Doc. 2016—-17414 Filed 7-28-16; 8:45 am|
BILLING CODE 3510-DR-P

DEPARTMENT OF JUSTICE

28 CFR Part 35
[CRT Docket No. 128]
RIN 1190-AA65

Nondiscrimination on the Basis of
Disability; Accessibility of Web
Information and Services of State and
Local Government Entities

AGENCY: Civil Rights Division,
Department of Justice.

ACTION: Supplemental advance notice of
proposed rulemaking; extension of
comment period.

SUMMARY: On May 9, 2016, the
Department of Justice (Department)
published a Supplemental Advance
Notice of Proposed Rulemaking
(SANPRM) in the Federal Register
addressing the potential application of
technical accessibility requirements to
the Web sites of title II entities. The
comment period is scheduled to close
on August 8, 2016. The Department is
extending the comment period by 60

days until October 7, 2016, in order to
provide additional time for the public to
prepare comments.

DATES: The comment period for the
SANPRM, published on May 9, 2016 (81
FR 28657), is extended. All comments
must be received by October 7, 2016.
ADDRESSES: You may submit comments,
identified by RIN 1190-AA65 (or Docket
ID No. 128), by any one of the following
methods:

e Federal eRulemaking Web site:
www.regulations.gov. Follow the Web
site’s instructions for submitting
comments.

e Regular U.S. mail: Disability Rights
Section, Civil Rights Division, U.S.
Department of Justice, P.O. Box 2885,
Fairfax, VA 22031-0885.

e Overnight, courier, or hand
delivery: Disability Rights Section, Civil
Rights Division, U.S. Department of
Justice, 1425 New York Avenue, NW.,
Suite 4039, Washington, DC 20005.

FOR FURTHER INFORMATION CONTACT:
Rebecca Bond, Chief, Disability Rights
Section, Civil Rights Division, U.S.
Department of Justice, at (202) 307-0663
(voice or TTY). This is not a toll-free
number. Information may also be
obtained from the Department’s toll-free
ADA Information Line at (800) 514—
0301 (voice) or (800) 514—0383 (TTY).
This document is available in alternate
formats for people with disabilities.
SUPPLEMENTARY INFORMATION: The
Department of Justice published a
Supplemental Advance Notice of
Proposed Rulemaking (SANPRM) in the
Federal Register on May 9, 2016,
addressing the potential application of
technical accessibility requirements to
the Web sites of title II entities. 81 FR
28657 (May 9, 2016). The SANPRM asks
123 multipart questions, seeking public
comment on a wide range of complex
issues related to the potential technical
accessibility requirements as well as any
proposed title Il Web rule’s costs and
benefits. Following the SANPRM’s
publication, the Department received
three comments requesting that the
public comment period be extended by
90 days. The requests indicated that
more time is needed to provide
meaningful, comprehensive responses
to the SANPRM because of the
complexity of issues discussed, the
number of questions posed, and the
amount of data and information
requested.

The Department has decided to grant
a 60-day extension of the comment
period until October 7, 2016. Given the
importance of both providing title II
entities with clear guidance regarding
their ADA obligations for Web access
and providing persons with disabilities

equal access to State and local
government programs, services, and
activities, the Department seeks to
continue moving the rulemaking
process forward. Additionally, a title II
Web accessibility rule is likely to
facilitate the creation of an
infrastructure for Web accessibility that
will be very important in the
Department’s preparation of the title III
Notice of Proposed Rulemaking on Web
site accessibility for public
accommodations. Further delays in this
title I rulemaking, therefore, will have
the effect of hindering the title IIl Web
rulemaking’s timeline as well. The
Department believes that this 60-day
extension provides sufficient time to
allow interested parties to provide
comments on this SANPRM. Comments
on the SANPRM may be provided by
October 7, 2016, via the methods
described above.

Dated: July 25, 2016.
Vanita Gupta,
Principal Deputy Assistant Attorney General,
Civil Rights Division.
[FR Doc. 2016—18003 Filed 7—28-16; 8:45 am|
BILLING CODE 4410-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Parts 140, 143, and 146

46 CFR Parts 61 and 62
[Docket No. USCG—2014-0063]
RIN 1625-AC16

Requirements for MODUs and Other
Vessels Conducting Outer Continental
Shelf Activities With Dynamic
Positioning Systems; Training
Certification Programs

AGENCY: Coast Guard, DHS.

ACTION: Notice of availability of
dynamic positioning training
certification programs.

SUMMARY: The Coast Guard is providing
the following information on dynamic
positioning training certification
programs.

DATES: July 29, 2016.

FOR FURTHER INFORMATION CONTACT: For
information about this document, call
Ms. Mayte Medina, U.S. Coast Guard,
202-372-1492

SUPPLEMENTARY INFORMATION: On
November 28, 2014, the Coast Guard
published in the Federal Register a
Notice of Proposed Rulemaking (NPRM)
on Requirements for MODUs and Other
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Vessels Conducting Outer Continental
Shelf Activities With Dynamic
Positioning Systems (Docket No. USCG—
2014—-0063, RIN 1625—-AC16) (79 FR
70943). The NPRM proposes to establish
minimum design, operation, training,
and manning standards for mobile
offshore drilling units and other vessels
using dynamic positioning systems to
engage in Outer Continental Shelf
activities. The Coast Guard has not yet
published a final rule on this subject.

Since the comment period closed, the
Coast Guard has received inquiries
regarding availability of dynamic
positioning training certification
programs. We are aware of three
industry accepted training certification
programs for dynamic positioning:

e The Offshore Service Vessel
Dynamic Positioning Authority’s
(OSVDPA) MPP-1-001, the OSVDPA’s
Manual of Policies and Procedures
(Version 1) (January 2016);

e The Nautical Institute’s Dynamic
Positioning Operator’s Training and
Certification Scheme Version 1.1
(January 2015); and,

¢ Det Norske Veritas/Germanischer
Lloyd’s Recommended Practice for
Certification Scheme for Dynamic
Positioning Operators (DNVGL-RP—
0007).

The Coast Guard is providing this
information to assist the public in
locating dynamic positioning training
certification programs, and does not
endorse or recommend any such
program. To the extent that programs
not listed above may exist, their absence
from the list is due entirely to the fact
that the Coast Guard is unaware of
them, and does not constitute or imply
a determination that programs on the
list are preferable to any that may exist
and are not included on the list.

This document is issued under
authority of 5 U.S.C. 552(a).
Dated: July 26, 2016.
J.G. Lantz,

Director of Commercial Regulations and
Standards, United States Coast Guard.

[FR Doc. 2016-18036 Filed 7-28—16; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2016-0288]
RIN 1625-AA00

Safety Zone, Banks Channel;
Wrightsville Beach, NC

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary safety zone on the
navigable waters adjacent to Harbor
Island and Wrightsville Beach, NC. This
proposed safety zone would restrict
vessel movement on portions of
Masonboro Inlet, Banks Channel, and
Motts Channel during the PPD Ironman
NC event on October 22, 2016. This
action is necessary for the safety of life
on the surrounding navigable waters
during this event. We invite your
comments on this proposed rulemaking.
DATES: Comments and related material
must be received by the Coast Guard on
or before August 15, 2016.

ADDRESSES: You may submit comments
identified by docket number USCG—
2016—0288 using the Federal
eRulemaking Portal at http://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email Petty Officer
Ryan Phillips, Coast Guard Sector North
Carolina, Coast Guard; telephone
(910)772-2212, email Ryan.A.Phillips@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

On October 22, 2016, PPD Ironman
NC notified the Coast Guard that as part
of the PPD Ironman NC event
approximately 2500 swimmers will
compete along a course starting at
Masonboro Inlet from 7 a.m. to 11 a.m.
on October 22, 2016. The course begins
at approximate location latitude

34°11’13” N. longitude 077°48'53” W.,
continuing north in Banks Channel
crossing at the approximate location
latitude 34°1214” N. longitude
077°48’04” W. into Motts channel
heading west stopping at Sea Path
Marina where swimmers will exit the
water approximately at latitude
34°12’44” N. longitude 077°48’25” W. in
Wrightsville Beach, NC.

The purpose of this rulemaking is to
ensure the safety of swimmers and
rescue crews from hazards associated
with vessel traffic and other hazards.
The Coast Guard proposes this
rulemaking under authority in: 33
U.S.C. 1231; 33 CFR 1.05-1, 6.04-1,
6.04—6, 160.5; Department of Homeland
Security Delegation No. 0170.1.

III. Discussion of Proposed Rule

The COTP proposes to establish a
safety zone from 7 a.m. to 11 a.m. on
October 22, 2016. The safety zone
would cover all navigable waters
starting at the approximate position
latitude 34°11"13” N., longitude
077°48’53” W., heading north to
approximate position latitude 34°12"14”
N., longitude 077°48°04” W., traveling
west and ending at approximate
position latitude 34°12’44” N., longitude
077°48’25” W. The duration of the zone
is intended to ensure the safety of
swimmers during the scheduled 7 a.m.
to 11 a.m. swimming event. Except for
vessels authorized by the COTP North
Carolina or her designated
representative, no person or vessel
except safety crew designated by PPD
Ironman NC may enter or remain in the
safety zone. All persons and vessels
granted permission to enter the zone
must comply with the instructions of
the COTP North Carolina or her
designed representative.

Notification of the temporary safety
zone will be provided to the public via
marine information broadcasts. The
regulatory text we are proposing appears
at the end of this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13563 emphasizes the
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importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This NPRM has not been
designated a “‘significant regulatory
action,” under Executive Order 12866.
Accordingly, the NPRM has not been
reviewed by the Office of Management
and Budget.

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the safety zone. Coast
Guard would issue a Broadcast Notice to
Mariners via VHF-FM marine channel
16 about the zone, and the rule would
allow vessels to seek permission to enter
the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section IV.A above this
proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rulemaking elsewhere in
this preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-43701), and have made a
preliminary determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This proposed rule

involves: a safety zone lasting 4 hours
that would prohibit entry into the
proposed safety zone. Normally such
actions are categorically excluded from
further review under paragraph 34(g) of
Figure 2—1 of Commandant Instruction
M16475.1D. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, you may review a Privacy
Act notice regarding the Federal Docket
Management System in the March 24,
2005, issue of the Federal Register (70
FR 15086).

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
Web site’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.
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List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04-6, 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add, under the undesignated center
heading Fifth Coast Guard District,
temporary § 165.T05-0437 to read as
follows:

§165.T05-0437 Safety Zone, Wrightsville
Beach, NC.

(a) Definitions. For the purposes of
this section, Captain of the Port means
the Commander, Sector North Carolina.
Representative means any Coast Guard
commissioned, warrant, or petty officer
who has been authorized to act on the
behalf of the Captain of the Port.

(b) Location. The following area is a
safety zone: all waters at Masonboro
Inlet starting at approximate location
latitude 34°11°13” N. longitude
077°48’53” W., heading north in Banks
Channel at approximate location
latitude 34°12"14” N. longitude
077°48’04” W., heading west into Motts
channel and stopping at Sea Path
Marina approximately at latitude
34°12’44” N. longitude 077°48’25” W. in
Wrightsville Beach, NC.

(c) Regulations. (1) The general
regulations contained in § 165.23 apply
to the area described in paragraph (b) of
this section.

(2) Persons or vessels requesting entry
into or passage through any portion of
the safety zone must first request
authorization from the Captain of the
Port, or a designated representative. The
Captain of the Port or his designated
representative can be contacted at
telephone number (910) 343-3882 or by
radio on VHF Marine Band Radio,
channels 13 and 16.

(d) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the zone by Federal,
State, and local agencies.

(e) Enforcement period. This section
will be enforced from 7 a.m. to 11 a.m.
on October 22, 2016, unless cancelled
earlier by the Captain of the Port.

Dated: July 14, 2016.
P.J. Hill,
Captain, U.S. Coast Guard, Captain of the
Port North Carolina.

[FR Doc. 2016—-17927 Filed 7—28-16; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2016-0129; FRL-9949-64—
Region 4]

Air Plan Approval; Alabama: Volatile
Organic Compounds

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the Alabama State
Implementation Plan submitted by the
Alabama Department of Environmental
Management on October 26, 2015. The
revision modifies the definition of
“volatile organic compounds” (VOC).
Specifically, the revision adds three
compounds to the list of those excluded
from the VOC definition on the basis
that these compounds make a negligible
contribution to tropospheric ozone
formation. This action is being taken
pursuant to the Clean Air Act.

DATES: Written comments must be
received on or before August 29, 2016.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2016-0129 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e. on the Web, Cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Richard Wong, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. Mr. Wong
can be reached via telephone at (404)
562—8726 or via electronic mail at
wong.richard@epa.gov.

SUPPLEMENTARY INFORMATION: In the
Rules and Regulations section of this
Federal Register, EPA is approving the
State’s implementation plan revision as
a direct final rule without prior proposal
because the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this rule, no further activity
is contemplated. If EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this
document. Any parties interested in
commenting on this document should
do so at this time.

Dated: July 15, 2016.
Heather McTeer Toney,
Regional Administrator, Region 4.
[FR Doc. 201617813 Filed 7-28-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R07-OAR-2016-0407; FRL-9949-67—
Region 7]

Partial Approval and Partial
Disapproval of Implementation Plans;
State of lowa; Infrastructure SIP
Requirements for the 2008 Ozone
National Ambient Air Quality Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to partially
approve and partially disapprove
elements of a State Implementation Plan
(SIP) submission from the State of Iowa
for the 2008 National Ambient Air
Quality Standards (NAAQS) for ozone.
Infrastructure SIPs address the
applicable requirements of Clean Air
Act (CAA) section 110, which requires
that each state adopt and submit a SIP
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for the implementation, maintenance,
and enforcement of each new or revised
NAAQS promulgated by the EPA. These
SIPs are commonly referred to as
“infrastructure” SIPs. The infrastructure
requirements are designed to ensure that
the structural components of each
state’s air quality management program
are adequate to meet the state’s
responsibilities under the CAA.

DATES: Comments must be received on
or before August 29, 2016.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07—
OAR-2016—0407, to http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Heather Hamilton, Air Planning and
Development Branch, U.S.
Environmental Protection Agency,
Region 7, 11201 Renner Boulevard,
Lenexa, KS 66219; telephone number:
(913) 551-7039; email address:
hamilton.heather@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
or “our” refer to EPA. A detailed
technical support document (TSD) is
included in this rulemaking docket to
address the following: A description of
Clean Air Act section 110(a)(1) and (2)
infrastructure SIPs; the applicable
elements under sections 110(a)(1) and
(2); EPA’s approach to the review of
infrastructure SIP submissions, and
EPA’s evaluation of how Iowa addressed
the relevant elements of sections
110(a)(1) and (2). This section provides
additional information by addressing
the following questions:

I. What is being addressed in this document?

II. Have the requirements for approval of a
SIP revision been met?
II. What action is EPA taking?

I. What is being addressed in this
document?

The EPA is proposing to partially
approve and partially disapprove the
infrastructure SIP submission from the
State of Iowa received on January 17,
2013. Specifically, EPA proposes to
approve the following elements of
section 110(a)(2): (A), (B), (C), (D)H)(ID)—
prong 3 only, (E) through (H), and (J)
through (M). EPA proposes to
disapprove element (D)(i)(II)—prong 4.
EPA will not be acting on sections
(D)(i)(T)—prongs 1 and 2, and (I).

A Technical Support Document (TSD)
is included as part of the docket to
discuss the details of this proposal,
including analysis of how the SIP meets
the applicable 110 requirements for
infrastructure SIPs.

II. Have the requirements for approval
of a SIP revision been met?

The state submission has met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submission also satisfied
the completeness criteria of 40 CFR part
51, appendix V. In addition, as
explained above and in more detail in
the TSD which is part of this document,
the revision meets the substantive SIP
requirements of the CAA, including
section 110 and implementing
regulations.

ITII. What action is EPA taking?

The EPA is proposing to partially
approve and partially disapprove the
January 17, 2013 infrastructure SIP
submission from the State of Iowa,
which addresses the requirements of
CAA sections 110(a)(1) and (2) as
applicable to the 2008 ozone NAAQS.
As stated above, EPA proposes to
approve the following elements of
section 110(a)(2): (A), (B), (C), (D)H)(ID—
prong 3 only, (E) through (H), and (J)
through (M). EPA proposes to
disapprove element (D)(i)(Il)—prong 4.
Details of the submission are addressed
in a TSD as part of the docket to discuss
the proposal.

We are processing this as a proposed
action because we are soliciting
comments on this proposed action.
Final rulemaking will occur after
consideration of any comments.

IV. Statutory and Executive Order
Review

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.

42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).


http://www2.epa.gov/dockets/commenting-epa-dockets
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V. Statutory Authority

The statutory authority for this action
is provided by section 110 of the CAA,
as amended (42 U.S.C. 7410).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Prevention of significant
deterioration, Reporting and
recordkeeping requirements.

Dated: July 18, 2016.
Mark Hague,
Regional Administrator, Region 7.

For the reasons stated in the
preamble, EPA proposes to amend 40
CFR part 52 as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart Q—lowa

m 2.In §52.820, the table in paragraph
(e) is amended by adding the entry “(43)
Sections 110(a)(1) and (2) Infrastructure
Requirements 2008 Ozone NAAQS” in
numerical order to read as follows:

§52.820 Identification of plan.
* * * * *
(e) * *x %

EPA-APPROVED IOWA NONREGULATORY PROVISIONS

Applicable
Name of nonregulatory geographic or  State submittal :
SIP provision nonattainment date EPA approval date Explanation
area
(43) Sections 110(a)(1) Statewide .......... 1/17/13 7/29/16 [Insert Federal This action addresses the following CAA elements:

and (2) Infrastructure
Requirements 2008
Ozone NAAQS.

Register citation].

110(a)(2)(A), (B), (C), (D)(i)(I)—prong 3 only,
(E),

(F), (G), (H), (), (K), (L), and (M).

110(a)(2)(l) is not applicable. [EPA-R07-OAR-
2016-0407; FRL-9949-67-Region 7].

[FR Doc. 201617787 Filed 7—28-16; 8:45 am]
BILLING CODE 6560-50—-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 3160
[WO-300-L13100000.PP0000]
RIN 1004—-AE37

Onshore Oil and Gas Operations;
Federal and Indian Oil and Gas Leases;
Onshore Oil and Gas Order Number 1,
Approval of Operations

AGENCY: Bureau of Land Management,
Interior.

ACTION: Proposed order.

SUMMARY: The Bureau of Land
Management (BLM) is proposing to
amend its existing Onshore Oil and Gas
Order Number 1 (Onshore Order 1) to
require the electronic filing (or e-filing)
of all Applications for Permit to Drill
(APD) and Notices of Staking (NOS).
Currently, Onshore Order 1 states that
an “‘operator must file an APD or any
other required documents in the BLM
Field Office having jurisdiction over the
lands described in the application,” but
allows for e-filing of such documents in
the alternative. This proposal would
change that structure to make e-filing
the required method of submission,
subject to limited exceptions. The BLM
is making this change to improve the

efficiency and transparency of the APD
and NOS processes.

DATES: Send your comments on this
proposal to the BLM on or before
August 29, 2016. The BLM need not
consider, nor include in the
administrative record for the final order,
comments received after this date. If you
wish to comment on the information
collection requirements in this proposed
order, please note that the Office of
Management and Budget (OMB) is
required to make a decision concerning
the collection of information contained
in this proposed order between 30 and
60 days after publication of this
document in the Federal Register.
Therefore, a comment to OMB is best
assured of having its full effect if OMB
receives it by August 29, 2016.
ADDRESSES: You may submit comments
on the proposed order to the BLM by
any of the following methods:

e Mail: Director (630) Bureau of Land
Management, U.S. Department of the
Interior, 1849 C St. NW., Room 2134
LM, Washington, DC 20240, Attention:
1004—-AE37.

e Personal or messenger delivery:
U.S. Department of the Interior, Bureau
of Land Management, 20 M Street SE.,
Room 2134 LM, Attention: Regulatory
Affairs, Washington, DC 20003.

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions at this Web site.

You may submit comments on the
proposed collection of information by
fax or electronic mail to OMB by any of
the following methods:

e Fax: Office of Management and
Budget, Office of Information and
Regulatory Affairs, Desk Officer for the
Department of the Interior, 202—-395—
5806.

e Electronic mail: oira_submission@
omb.eop.gov.

On all submissions to OMB, please
indicate ““Attention: Approval of
Operations, OMB Control Number
1004-XXXX,” regardless of the method
used. If you submit comments on the
proposed collection of information,
please provide the BLM with a courtesy
copy of your comments at one of the
addresses shown above.

Before including your address,
telephone number, email address, or
other personal identifying information
in your comment, be advised that your
entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask in your comment for
the BLM to withhold your personal
identifying information from public
review, we cannot guarantee that we
will be able to do so.

FOR FURTHER INFORMATION CONTACT:
Steven Wells, Division Chief, Fluid
Minerals Division, 202-912—-7143 for
information regarding the substance of
the order or information about the
BLM'’s Fluid Minerals Program. For
information on procedural matters or
the rulemaking process, please contact
Mark Purdy, Regulatory Affairs
Division, 202-912-7635. Persons who
use a telecommunications device for the
deaf (TDD) may call the Federal


mailto:oira_submission@omb.eop.gov
mailto:oira_submission@omb.eop.gov
http://www.regulations.gov
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Information Relay Service (FIRS) at 1—
800—-877-8339 to contact the above
individuals during normal business
hours. FIRS is available 24 hours a day,
7 days a week to leave a message or
question with the above individuals.
You will receive a reply during normal
business hours.

SUPPLEMENTARY INFORMATION:

1. Public Comment Procedures

II. Background

III. Discussion of the Proposed Order
IV. Procedural Matters

1. Public Comment Procedures

This proposed order is administrative
in nature and would not change the
content of what must be submitted in an
APD or NOS, only the method of
submission; therefore, this proposed
order has a 30-day public comment
period. Please make your comments as
specific as possible by confining them to
issues directly related to the content of
this proposed rule, and explain the basis
for your comments. The comments and
recommendations that will be most
useful and likely to influence agency
decisions are:

1. Those supported by quantitative
information or studies; and

2. Those that include citations to, and
analyses of, the applicable laws and
regulations.

The BLM is not obligated to consider
or include in the Administrative Record
for the final order comments received
after the close of the comment period
(see DATES) or comments delivered to an
address other than those listed above
(see ADDRESSES). Comments, including
names and street addresses of
respondents, will be available for public
review at the address listed under
ADDRESSES during regular hours (7:45
a.m. to 4:15 p.m.), Monday through
Friday, except holidays.

II. Background

The BLM regulations governing
onshore oil and gas operations are found
at 43 Code of Federal Regulations (CFR)
part 3160, Onshore Oil and Gas
Operations. Section 3164.1 provides for
the issuance of Onshore Oil and Gas
Orders to implement and supplement
the regulations found in part 3160.
Onshore Order 1 has been in effect since
October 21, 1983, and was most recently
amended in 2007 (see 72 FR 10308
(March 7, 2007)).

Through this proposal, the BLM is
proposing to modify Onshore Order 1 to
require operators to submit NOSs and
APDs through the BLM’s electronic
permitting (e-permitting) system, as
opposed to the current system, which
allows either hardcopy or electronic
submission. Under the proposed order,

the BLM would consider granting
waivers to the e-filing requirement for
individuals who request a waiver
because they would experience
hardship if required to e-file (e.g., if an
operator is prevented from e-filing or is
in a situation that would make e-filing
so difficult to perform that it would
significantly delay an operator’s APD
submission).

An APD is a request to drill an oil or
gas well on Federal or Indian lands. An
operator must have an approved APD
prior to drilling.? Prior to submitting an
APD, an applicant may file an NOS
requesting the BLM to conduct an onsite
review of an operator’s proposed oil and
gas drilling project. The purpose of an
NOS is to provide the operator with an
opportunity to gather information and
better address site-specific resource
concerns associated with a project while
preparing their APD package. Operators
are not required to submit an NOS prior
to filing an APD.

The BLM has recently experienced a
decrease in the number of APDs
received due to current market
conditions. Historically, the BLM
received an average of about 5,000 APDs
per year for wells on Federal and Indian
lands, of which Indian lands account for
about 16%. In FY 2015, the BLM
received approximately 4,500 APDs. In
FY 2016 to date, through the end of June
2016, BLM has received 1,010 APDs. In
coming years, due to the recent drop in
oil prices and persistently low natural
gas prices, the BLM conservatively
estimates that an average of 3,000 APDs
will be submitted per year. The BLM
anticipates these market conditions to
continue for the near term.

Over the last few years, roughly half
of the APDs submitted to the BLM were
submitted using the e-permitting system
(Well Information System, or WIS). The
other half of the APDs were submitted
in hard copy. The available data show
that use of the BLM’s e-permitting
system for APDs and NOSs is common
and broad-based among operators, and
therefore is not a novel concept. More
importantly, the data show that the use
of e-filing has increased over time, with
the rate nearly doubling from 26 percent
in FY 2010 to 51 percent in FY 2014. As
of 2014, approximately 411 operators
had used the BLM’s legacy WIS to e-file
NOSs, APDs, well completion reports,
sundry notices, and other application
materials. Those operators represent an
estimated 85 percent of the operators
that conduct drilling and completion

1In some cases, operators are companies owned
by individual Indian tribes. Such companies are
usually established to produce the minerals owned
by the tribe and, thus, are operated for the benefit
of the tribe.

operations on Federal and Indian leases
nationwide.

The BLM’s legacy WIS system is a
web-based application that operators
can use to submit permit applications
and other types of information
electronically over the Internet. The
WIS system was an extension of the
BLM’s current Automated Fluid
Minerals Support System (AFMSS).
AFMSS is a database used to track
various types of oil and gas information
on Federal and Indian lands, including
the processing of APDs.

Automated Fluid Minerals Support
System II

The BLM has developed and
deployed an update to its Automated
Fluid Minerals Support System called
AFMSS 1I. The APD module within
AFMSS 1l replaces the legacy WIS
system. In December 2015, the BLM
began phasing in AFMSS II's APD
module and conducting training for staff
and operators. As of the date of this
proposal, the APD module is fully
operational, and the BLM anticipates
that WIS will be phased out in the third
quarter of calendar year 2016. Therefore,
the BLM anticipates that the number of
operators who use the APD module will
continue to increase.

Efficiency and Transparency

The goal of the AFMSS II system and
the proposed amendments to Onshore
Order 1 is to improve operational
efficiency and transparency in the
processing of APDs and NOSs by
requiring operators to use BLM’s
updated e-permitting system as the
default approach to APD filing.
Although data show that voluntary use
of the e-permitting system has increased
over time, the proposal is necessary to
move towards 100 percent electronic
APD submission.

This shift presents potential
advantages to operators, including
operators owned by individual Indian
tribes, because the new AFMSS II
system is expected to streamline the
application process. The system will
expedite processing and enhance
transparency resulting in savings to both
operators and the U.S. Government by:

¢ Reducing the number of
applications with deficiencies by
providing users the ability to identify
and correct errors through error
notifications during the submission
process;

¢ Utilizing the auto-fill function to
automatically populate data fields based
on users’ previously submitted
information;



Federal Register/Vol. 81, No. 146/Friday, July 29, 2016/Proposed Rules

49915

¢ Allowing operators to track the
progress of their application throughout
the BLM review process;

e Facilitating the use of pre-approved
plans, such as Master Development
Plans and Master Leasing Plans; and

o Allowing users to directly interface
with BLM applications.

The AFMSS 1I system was developed
in response to the Government
Accountability Office’s (GAO) and the
Department of the Interior Office of the
Inspector General’s (OIG)
recommendations in GAO report 13-572
(GAO-13-572) and OIG report CR-EV—
MOA-0003-2013 (Report No. CR-EV—
MOA-0003-2013). Both reports
recommended that the BLM ensure that
all key dates associated with the
processing of APDs are completely and
accurately entered and retained in
AFMSS, and in any new system that
replaces AFMSS, to help assess
compliance with deadlines and identify
ways to improve the efficiency of the
APD review process. Additionally, the
OIG report recommends that the BLM:
(1) Develop, implement, enforce, and
report performance timelines for APD
processing; (2) Develop outcome-based
performance measures for the APD
process that help enable management to
improve productivity; and (3) Ensure
that the modifications to AFMSS enable
accurate and consistent data entry,
effective workflow management,
efficient APD processing, and APD
tracking at the BLM Field Office level.
The APD module developed for AFMSS
II addresses these recommendations
from the OIG and the GAO.

III. Discussion of the Proposed Rule

This proposal would revise existing
Onshore Order 1, which primarily
supplements 43 CFR 3162.3 and 3162.5.
Section 3162.3 covers conduct of
operations, applications to drill on a
lease, subsequent well operations, other
miscellaneous lease operations, and
abandonment. Section 3162.5 covers
environmental and safety obligations.

Section-by-Section Discussion of
Proposed Changes

This section of the preamble explains
the handful of changes that the BLM is
proposing to make to the existing
provisions of Order 1. However, in order
to provide context for the proposed
changes, we have included the
subsections where BLM’s proposed
changes are being made in their
entirety—Where To File an APD, Where
To File an NOS, and APD Posting. No
other changes beyond the modifications
proposed here are being made to those
sections.

Where To File an APD

The proposed revision to section IILA.
would require operators to file APDs
using the BLM’s electronic commerce
application, AFMSS I, for oil and gas
permitting and reporting. The BLM
hopes to move towards an electronic
submission rate of 100 percent.
Receiving a portion of the APDs
electronically and a portion in hard
copy introduces a number of
inefficiencies and necessitates multiple
records management systems. In
addition, the BLM anticipates that
submission through the e-permitting
system will improve processing times,
public participation, and transparency.

Where To File an NOS

Similarly, the proposed revision to
section III.C. would require operators to
file NOSs using the BLM’s e-permitting
system for oil and gas permitting and
reporting. As for APDs, the BLM hopes
to move towards an electronic
submission rate for NOSs of 100
percent. As with APDs, receiving a
portion of the NOSs electronically and
a portion in hard copy introduces a
number of inefficiencies and
necessitates multiple records
management systems. In addition, we
expect that submission through the e-
permitting system will improve
processing times, transparency, and
public participation.

APD Posting

Section IIL.E.1. currently requires the
BLM to post information about the APD
or NOS in an area of the local BLM
Field Office that is readily accessible to
the public. Section IILE.1. also calls for
this information to be posted on the
Internet when possible, though this is
not required. Currently, some offices are
posting information about an APD or an
NOS on their local Field Office Web
site. Under the proposed revision to
section IILE.1., the BLM would still post
hardcopy information about the APD or
NOS in the applicable BLM Field Office,
but it would also post the information
on the Internet in all cases. The BLM is
making this change to increase
consistency, transparency, and
efficiency for both operators who file
APD submissions and the public. In
addition to revising section IIL.E.1. to
require the BLM to post information
about APDs and NOSs online in all
cases, the BLM has also clarified that
section to ensure consistency with 43
CFR 3162.3-1(g), which requires the
BLM to post certain information about
an APD or NOS at least 30 days before
approval for publication inspection. In
addition to consistency with the

regulations, this change is also
consistent with the BLM’s statutory
obligations to protect confidential
business obligation.

Although this proposed revision
would update how the BLM posts APD
and NOS information, it would not
change the type of information that
would be posted, which is specified in
43 CFR 3162.3-1(g). This section
already identifies what information
should be posted: The company/
operator name; the well name/number;
and the well location described to the
nearest quarter-quarter section (40
acres), or similar land description in the
case of lands described by metes and
bounds, or maps showing the affected
lands and the location of all tracts to be
leased, and of all leases already issued
in the general area. Where the inclusion
of maps in such posting is not
practicable, the BLM provides maps of
the affected lands available to the public
for review. In addition, as under the
current order, this posting requirement
would apply only to APDs or NOSs
proposing to drill into and produce
Federal minerals. The posting
requirement would not apply to APDs
or NOSs for Indian minerals, which are
not made publicly available.

Waiver From Electronic Submissions

Proposed section IILI. is a new section
that would allow operators to request a
waiver from the requirements in
proposed sections III.A. and III.C. This
section would be different from section
X., which addresses the requirements
for requesting a variance from this
Order. Unlike a variance from the
substantive requirements of Order 1, a
waiver under this proposed order is
limited to the means of submission of an
APD (electronic or hardcopy). A waiver
under section III. would also be
different from a waiver under section
XI., which addresses lease stipulations.
Unlike a waiver from the requirement(s)
of a lease stipulation, a waiver under
this proposed order is not a permanent
exemption from the BLM’s requirement
to file applications electronically. The
BLM’s approval of a waiver request
under this proposed order would apply
specifically to those applications
identified in the waiver request. In
connection with any request for a
waiver under section IILI., the operator
would need to explain the reason(s) that
prevents it from using the e-permitting
system. The waiver would be subject to
BLM approval.

Under the proposed order, the BLM
would not consider an APD or NOS that
the operator did not submit through the
e-permitting system, unless the BLM
approves a waiver from the e-permitting
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filing requirement under proposed
section IIL.I. The BLM understands that
under certain circumstances the
operator may experience a hardship that
prevents use of the e-permitting system.
When considering a waiver request, the
BLM will evaluate each circumstance
that serves as a basis for claiming a
hardship. While the BLM cannot
conceive of every scenario that may
qualify as a hardship, for purposes of
illustrating the waiver process,
hardships are those conditions or
circumstances that may prevent an
operator from e-filing or would make e-
filing so difficult to perform that it
would significantly delay an operator’s
APD submission. In those exceptional
cases, the BLM will review the
operator’s request and determine
whether a waiver allowing the operator
to submit hard copies is warranted.

IV. Procedural Matters

Considerations

While the order would require that all
operators e-file NOSs and APDs, as a
practical matter, it would likely have a
greater impact on operators that do not
currently use the BLM’s e-permitting
system. Operators that already use the e-
permitting system would likely
continue to use the system, regardless of
the proposed order, and therefore will
not be impacted by the proposed
changes.

The proposed requirements are
estimated to pose relatively small
compliance costs (see discussion in the
Affected Entities section) associated
with administrative compliance and
access to the BLM’s e-filing system, if an
impacted operator has not used the
BLM’s e-permitting system due to a
limiting factor, e.g., if the operator has
not purchased access to the Internet or
if access is not available due to the
remoteness of its location. These
operators are likely to hire a permit
agent to e-file the APD, acquire Internet
access depending on the coverage and
the availability of service providers, or
find another work-around solution.
While the proposed order places
requirements on the mechanism by
which the operators submit APDs or
NOSs, it does not change the content
required for either submission.

The requirements may also result in
cost savings to the impacted operators
by reducing the amount of time spent
correcting deficiencies in APDs. The
filing of APDs through the modernized
AFMSS II is expected to reduce the
number of APD submissions that have
deficiencies and, for APDs where
deficiencies exist, reduce the time it
takes for the operator to correct those

deficiencies. Reduced APD processing
times would benefit impacted operators
in that they would be able to commence
drilling and develop the mineral
resources sooner. On Indian lands, this
would be very beneficial to the tribes
and Indian allottees since they are the
direct recipients of the royalties
generated from the minerals that they
own.

There will also be improved
transparency during the application and
review process for APDs that are e-filed.
With the transition to AFMSS II, the
operator is able to check the status of
the APD, and the public is able to find
and access information online, in one
location. In the interim, the BLM
continues to maintain hard copy records
for APDs submitted in hard copy
consistent with records management
and retention requirements.

Affected Entities

All entities involved in the
exploration and production of crude oil
and natural gas resources on Federal
and Indian leases and that submit APDs
or NOSs after the effective date of the
final rule would be subject to its
requirements.

We estimate that the proposed
amendments would impact about 484
operators,2 and that these operators
might experience a small increase in
administrative costs associated with
submitting an APD and NOS to the BLM
through the new APD module, due to
the newness of the system. Operators
that comply by submitting a waiver
request that is accepted by the BLM
might also experience a small increase
in costs associated with preparing the
waiver request. We estimate the annual
average costs per operator to be
approximately $3,920 per operator
during the rule’s initial implementation
period; however, we expect those costs
to decrease quickly over time as
operators become familiar with the new
AFMSS 1II submission system. In total,
we estimate that the proposed
amendments might pose annual
administrative costs of $2.2 million
(about $1.9 million per year to the
industry and $315,000 per year to the
BLM) during the initial phases. We
believe this is a conservative estimate of
costs given the relatively high
proportion of APDs already submitted
using BLM’s existing e-filing systems.

2We examined AFMSS data over a 5-year period
(from 2008 to 2012) and found that there were 484
operators that completed wells on Federal and
Indian leases. We believe that this pool of operators
is a good basis for an estimate about the entities that
are likely to file APDs in the future, and therefore
be subject to the requirements.

In addition, we estimate that the
proposed amendments would pose
additional costs for those operators that
currently do not use the BLM’s e-
permitting system. Specifically, those 73
entities 3 might face additional
compliance costs of $1,200 per operator
per year for Internet access, using the
conservative assumption that they do
not already have such access. In total,
these compliance costs could be about
$90,000 per year for all 73 affected
operators. The increased e-filing rates
that the BLM has observed during the
rollout of the AFMSS II APD module
suggest, however, that fewer than 73
operators would face these compliance
costs.

We estimate that the proposed
amendments would also benefit
operators, since operators are expected
to receive cost savings from more
expedited APD processing. We estimate
that receiving an APD via the e-
permitting system rather than in hard-
copy would reduce processing time by
27 percent or 60 days. Further, we
estimate the cost savings to the operator
of that increased efficiency to be $6,195
per APD. Given that the order would
impact about 1,500 APDs per year, we
estimate that the total cost savings could
be about $9.3 million per year.

Together, the total benefits are
expected to exceed the total costs, and
the rule is expected to result in total
cost savings of about $7 million per year
on aggregate. We expect these aggregate
benefits to translate to individual
operators. For purposes of illustration,
even if we assume an individual
operator incurs costs as result of the
proposed amendments because they do
not currently use BLM’s existing e-filing
system and have to learn the new
system, such an operator would still be
expected to receive a net cost savings on
a per-APD basis, given that the cost
savings will exceed the combined
administrative and other compliance
costs. On a per APD basis, we expect
increased costs of $1,716 per year—$516
in administrative burden/compliance
costs, plus $1,200 in other compliance
costs. Those costs are expected to be
offset, however, by cost savings of
$6,195 per APD. Therefore, on net, an
operator submitting one APD per year
would be expected to realize a net
reduction in costs of $4,479 ($6,195

3 According to BLM records, as of 2014, there
were approximately 411 WIS users, representing 85
percent of the operators that would be subject to the
proposed requirements. By extension, we can
estimate that there are 73 entities that did not use
WIS, representing 15 percent of the operators that
would be subject to the requirements. These 73
entities were not users of the e-permitting system
and will be most impacted by the rule.
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minus $1,716). That expected net
benefit would increase as an operator’s
familiarity with the new e-filing system
increases, as administrative costs would
be reduced by such familiarity.

As noted e{sewhere in the preamble,
some operators are owned by individual
Indian tribes. Those operators typically
develop the minerals owned by and for
the benefit of the tribe. We expect the
impacts and benefits of this proposal to
apply to these operators to the same
extent and in the same manner as to
other entities operating on Federal or
Indian lands. On net, we anticipate that
the benefits of permitting-time
efficiencies associated with 100% e-
filing, will significantly outweigh any
costs, especially as operators become
more familiar with the AFMSS 1I
system.

Executive Order 12866, Regulatory
Planning and Review

The proposed order does not meet the
criteria for economic significance under
Executive Order 12866. The proposed
order would not have an annual effect
on the economy of $100 million or more
or adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities. The proposed order
would not create inconsistencies or
otherwise interfere with an action taken
or planned by another agency. In
addition, the proposed order would not
materially affect the budgetary impact of
entitlements, grants, loan programs, or
the rights and obligations of their
recipients.

Regulatory Flexibility Act and Small
Business Regulatory Enforcement
Fairness Act

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA), generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure
Act, unless the agency certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities (see 5 U.S.C.
601-612). Congress enacted the RFA to
ensure that government regulations do
not unnecessarily or disproportionately
burden small entities. Small entities
include small businesses, small
governmental jurisdictions, and small
not-for-profit enterprises.

The Small Business Administration
(SBA) has developed size standards to
carry out the purposes of the Small

Business Act and those size standards
can be found in 13 CFR 121.201. The
BLM reviewed the SBA classifications
and found that the SBA specifies
different size standards for potentially
affected industries. The SBA defines a
small business in the crude petroleum
and natural gas extraction industry
(North American Industry Classification
System or NAICS code 211111) as one
with 1,250 or fewer employees.
However, for the natural gas liquid
extraction industry (NAICS code
211112), it defines a small business as
one with 750 or fewer employees.

The BLM reviewed the SBA size
standards for small businesses and the
number of entities fitting those size
standards as reported by the U.S.
Census Bureau in the 2012 Economic
Census. The data show the number of
firms with fewer than 100 employees
and those with 100 employees or more
(well below the SBA size standards for
the respective industries). According to
the available data, over 95% and 91%
of firms in the crude petroleum and
natural gas extraction industry and the
natural gas liquid extraction industry,
respectively, have fewer than 100
employees. Therefore, we would expect
that an even higher percentage of firms
would be considered small according to
the SBA size standards. Thus, based on
the available information, the BLM
believes that the vast majority of
potentially affected entities would meet
the SBA small business definition.

We examined the potential impacts of
the proposed order and determined that
up to 484 small entities would be
subject to the proposed order’s
requirements and could face
administrative burdens of about $3,920
per entity per year. In addition, up to 73
small entities could face other
compliance costs of $1,200 per entity
per year. However, we estimate that the
administrative and other compliance
costs would be offset as a result of
improved APD processing times. We
estimate that cost savings from faster
APD processing could be $6,195 per
APD. Moreover, we expect that the
administrative burdens of the rule will
lessen over time as operators become
more familiar with the BLM’s new e-
permitting system.

Based on this review, we have
determined that, although the proposal
would impact a substantial number of
small entities, it would not have a
significant economic impact on a
substantial number of small entities.
Therefore, a regulatory flexibility
analysis is not required.

This proposed order is also not a
major rule under 5 U.S.C. 804(2) of the
RFA, as amended by the SBREFA. This

proposed order will not have an annual
effect on the economy of $100 million
or more. In fact, the BLM estimates that
the benefits would exceed the costs, and
that the rulemaking could result in net
savings of $7 million per year.
Similarly, this proposed order will not
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State, tribal, or local
government agencies, or geographic
regions, nor does this proposed order
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
proposed order is administrative in
nature and only affects the method for
submitting APDs and NOSs. The BLM
prepared a preliminary economic
threshold analysis as part of the record,
which is available for review.

Unfunded Mandates Reform Act

Under the Unfunded Mandates
Reform Act (UMRA), agencies must
prepare a written statement about
benefits and costs before issuing a
proposed or final rule that may result in
aggregate expenditure by State, local,
and tribal governments, or by the
private sector, of $100 million or more
in any one year.

The proposed order does not contain
a Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments,
in the aggregate, or for the private
sector, in any one year. Thus, the
proposed order is also not subject to the
requirements of sections 202 or 205 of
UMRA. This proposed order is also not
subject to the requirements of section
203 of UMRA because it contains no
regulatory requirements that might
significantly or uniquely affect small
governments, because it contains no
requirements that apply to such
governments, nor does it impose
obligations on them.

Executive Order 12630, Governmental
Actions and Interference With
Constitutionally Protected Property
Rights (Takings)

In accordance with Executive Order
12630, the BLM has determined that the
proposed order would not have
significant takings implications. The
proposed order would not be a
governmental action capable of
interfering with constitutionally
protected property rights. Therefore, the
proposed order will not cause a taking
of private property or require a takings
implication assessment under the
Executive order.
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Executive Order 13132, Federalism

This proposed order would not have
federalism implications. The proposed
order would not have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
13132, a Federalism Assessment is not
required.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

The BLM evaluated possible effects of
the proposed order on federally
recognized Indian tribes. Since the BLM
approves proposed operations on all
Indian onshore oil and gas leases (other
than those of the Osage Tribe), the
proposed order has the potential to
affect Indian tribes, particularly those
tribes with tribally-owned and -operated
oil and gas drilling or exploration
companies, which currently submit
APDs and/or NOSs. In conformance
with the Secretary’s policy on tribal
consultation, the BLM has extended an
invitation to consult on the proposed
rule to affected tribes, including tribes
that either: (i) Own an oil and gas
company; or (ii) own minerals for which
the BLM has recently received an APD.
Over the years, oil and gas development
on Indian and allotted lands has been
focused in the States of Colorado,
Montana, New Mexico, North Dakota,
Oklahoma, Texas, and Utah. Based on
BLM records, the BLM anticipates that
there are nearly 40 tribes for which the
BLM has received or will foreseeably
receive APDs or NOSs in connection
with the development of tribal or
allotted mineral resources.

Executive Order 12988, Civil Justice
Reform

This rule complies with the
requirements of Executive Order 12988.
Specifically, this proposed order does
not unduly burden the Federal court
system and meets the requirements of
sections 3(a) and 3(b)(2) of the Executive
Order. The BLM has reviewed the
proposed order to eliminate drafting
errors and ambiguity and the proposed
order has been written to minimize
litigation and provide clear legal
standards.

Paperwork Reduction Act of 1995

The Paperwork Reduction Act (PRA)
(44 U.S.C. 3501-3521) provides that an
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information, unless it
displays a valid OMB control number.

Relevant authorities (44 U.S.C. 3502(3)
and 5 CFR 1320.3(c) and (k)) provide
that collections of information include
any request or requirement that persons
obtain, maintain, retain, or report
information to an agency, or disclose
information to a third party or to the
public. This proposed order contains
information collection requirements that
are subject to review by OMB under the
PRA. OMB has approved the existing
collection of information associated
with onshore oil and gas operations
under control number 1004—0137
(expiration date: January 31, 2018). In
accordance with the PRA, the BLM has
asked OMB for a new control number
for the information-collection
provisions in this proposed order and is
inviting public comment on that
request. When this proposed order is
finalized and becomes effective, the
BLM intends to ask OMB to combine the
requirements and burdens of this
proposed order with existing control
number 1004—0137. For reference, the
current burdens for control number
1004-0137 (920,464 hours and $32.5
million in non-hour costs) can be
viewed at http://www.reginfo.gov/
public/. Those burdens for the existing
control number are unaffected by this
proposed rule.

A copy of the information collection
request may be obtained from the BLM
by electronic mail request to Steven
Wells at s1wells@blm.gov or by
telephone request to 202—-912-7143.

Completion of the new collection of
information request would be required
to obtain or retain a benefit for the
operators of Federal and Indian onshore
oil and gas leases, or units or
communitization agreements that
include Federal and Indian leases
(except on the Osage Reservation or the
Crow Reservation, or in certain other
areas). The frequency of the collection
would be “on occasion.” The BLM has
requested a 3-year term of approval for
the new control number.

The BLM requests comments on the
following subjects:

1. Whether the collection of
information is necessary for the proper
functioning of the BLM, including
whether the information will have
practical utility;

2. The accuracy of the BLM’s estimate
of the burden of collecting the
information, including the validity of
the methodology and assumptions used;

3. The quality, utility, and clarity of
the information to be collected; and

4. How to minimize the information
collection burden on those who are to
respond, including the use of
appropriate automated, electronic,

mechanical, or other forms of
information technology.

If you would like to comment on the
information collection requirements of
this proposed rule, please send your
comments directly to OMB, with a copy
to the BLM, as directed in the
ADDRESSES section of this preamble.
Please identify your comments with
“Approval of Operations, OMB Control
Number 1004-XXXX.” OMB is required
to make a decision concerning the
collection of information contained in
this proposed order between 30 to 60
days after publication of this document
in the Federal Register. Therefore, a
comment to OMB is best assured of
having its full effect if OMB receives it
by August 29, 2016.

Summary of Proposed Information
Collection Activities

Title: Approval of Operations (43 CFR
part 3160).

Forms:

e Application for Permit to Drill or
Re-Enter (Form 3160-3).

e Sample Format for Notice of
Staking (Attachment 1 to 2007 Onshore
Order 1, 72 FR at 10338).

OMB Control Number: This is a
request for a new control number.

Description of Respondents: Private
sector oil and gas operators.

Abstract: The BLM proposes to
require e-filing of APDs and NOSs, and
proposes a provision that would
authorize applicants to seek a waiver
from that requirement.

Frequency of Collection: On occasion.

Obligation to Respond: APDs and
waiver requests are required to obtain or
retain benefits. NOSs are voluntary.

Estimated Annual Responses: 3,450.

Estimated Reporting and
Recordkeeping “Hour” Burden: 29,400.

Discussion of the Proposed Collection
Activities

APDs: As revised here, section IIL.A.
of Onshore Order 1 would require an
operator to file an APD and associated
documents using the BLM’s electronic
commerce application for oil and gas
permitting and reporting. In addition to
amending Onshore Order 1, this would
have the effect of revising OMB control
number 1004-0137. As discussed above,
the BLM plans to seek OMB approval to
incorporate the burdens of this
proposed order into control number
1004-0137 after this proposed order is
finalized and effective.

NOSs: As revised here, section III.C.
of Onshore Order 1 would continue to
provide that an NOS may be submitted
voluntarily. Section III.C. would also
require an operator who chooses to file
an NOS to use the BLM’s electronic
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commerce application for oil and gas
permitting and reporting. Except for the
new e-filing requirement, this is an
existing collection in use without a
control number. The purpose of
submitting an NOS is to provide an
operator an opportunity to gather
information and better address site-
specific resource concerns associated
with a project while preparing an APD
package.

Waiver Requests: Proposed section
IILI. is a new section that would allow
operators to request a waiver from the
requirements in proposed sections IILA.
and III.C. The request would have to be
supported by an explanation of why the
operator is not able to use the e-
permitting system. In those exceptional

cases, the BLM would review the
operator’s request and determine
whether a waiver allowing the operator
to submit hard copies is warranted.

Although the proposed order would
direct the method by which operators
must submit an APD or an NOS, it does
not direct operators to obtain, maintain,
retain, or report any more information
than what is already required by the
existing Onshore Order 1. The BLM
recognizes operators may encounter a
learning curve as they familiarize
themselves with the database system,
like any new software system to which
users must adapt. However, that
learning curve is expected to be
temporary.

Furthermore, the BLM has sponsored
multiple outreach strategies and training
forums for its AFMSS clients, which
should further mitigate the extent of
industry’s learning curve. These
outreach efforts include:

¢ Hasily accessible internet-based
resources, including user-guides,
audiovisual modules, user toolkits, and
FAQs, that are available to operators or
their agents, and

¢ Live trainings provided to users to
allow for a more robust discussion with
the BLM on how to use the system. The
following table outlines the locations
where the BLM has sponsored these
trainings:

Training location

Dates

Operator/agent participation

BLM Offices

Online Operator Training at the BLM’s National Training Center, Phoe-

nix, Arizona.

Online Operator Training and Individual Sessions at the BLM’s National

Operations Center, Denver, Colorado.

Jan-May 2016 ....
Dec 2015

Mar-May 2016 ...

Over 230 BLM Employees Trained.
Over 110 Operators Trained/47 Companies.

Over 150 Operators trained.

Nonetheless, the BLM provides an
estimate of the incremental burdens of
e-filing and waiver submittal, which are

itemized in the following table. These
burdens would apply to both tribally

case of APDs, these burdens are in
addition to those estimated under OMB

and non-tribally-owned operators. In the control number 1004-0137.

A.
Type of response

B.
Number of
responses

C.
Hours per
response

D.
Total hours

Application to Drill or Re-Enter

43 CFR 3162.3—1 and Section Ill.A. of Onshore Order 1

Form 3160-3

43,000

8 24,000

Notice of Staking
Section III.C. of Onshore Order 1

5300

16 4,800

Waiver Request
Section lIl.l. of Onshore Order 1

6150

4 600

Totals

3,450

28 29,400

National Environmental Policy Act

This proposed order does not
constitute a major Federal action
significantly affecting the quality of the
human environment. The BLM has
analyzed this proposed order and
determined it meets the criteria set forth
in 43 CFR 46.210(i) for a Departmental
Categorical Exclusion in that this
proposed order is ““. . . ofan
administrative, financial, legal,
technical or procedural nature . . ..

”

4 The estimated number of APDs submitted in