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Presidential Documents

Title 3—

The President

[FR Doc. 2016—07615
Filed 3-31-16; 8:45 am]
Billing code 4710-10-P

Memorandum of March 18, 2016

Delegation of Authority Pursuant to Section 102(b) of the
Hizballah International Financing Prevention Act of 2015

Memorandum for the Secretary of State

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 301 of title 3,
United States Code, I hereby delegate to you the functions and authorities
vested in the President by section 102(b) of the Hizballah International
Financing Prevention Act of 2015 (Public Law 114-102) (the “Act”).

Any reference in this memorandum to the Act shall be deemed to be a
reference to any future Act that is the same or substantially the same
as such provision.

You are authorized and directed to publish this memorandum in the Federal
Register.

THE WHITE HOUSE,
Washington, March 18, 2016
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-5038; Directorate
Identifier 2016—-NM-029-AD; Amendment
39-18455; AD 2016-07-10]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all The
Boeing Company Model 787-8 and 787—
9 airplanes. This AD requires revising
the airplane flight manual (AFM) to
instruct the flightcrew to avoid abrupt
flight control inputs in response to
sudden drops in airspeed, and to
reinforce the need to disconnect the
autopilot before making any manual
flight control inputs. This AD was
prompted by reports indicating that in
certain weather conditions with high
moisture content or possible icing,
erroneous low airspeed may be
displayed to the flightcrew before
detection and annunciation via engine-
indicating and crew-alerting system
(EICAS) messages. We are issuing this
AD to ensure that the flightcrew avoids
abrupt pilot control inputs in response
to an unrealistic, sudden drop in
displayed airspeed at high actual
airspeed. Abrupt pilot control inputs in
this condition could exceed the
structural capability of the airplane.
DATES: This AD is effective April 14,
2016.

We must receive comments on this
AD by May 16, 2016.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR

11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5038; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Fnu
Winarto, Aerospace Engineer, Systems
and Equipment Branch, ANM-1308S,
FAA, Seattle Aircraft Certification
Office (ACO), 1601 Lind Avenue SW.,
Renton, WA 98057-3356; phone: 425—
917-6659; fax: 425—-917-6590; email:
fnu.winarto@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We have received three reports of in-
service displayed airspeed anomalies on
Model 787 airplanes. We continue to
investigate this issue with Boeing;
however, the anomalous behavior is
consistent with significant water
ingestion or simultaneous icing of two
or three of the three pitot probes. During
each of the reported events, the
displayed airspeed rapidly dropped
significantly below the actual airplane
airspeed. In normal operations, the air
data reference system supplies the same
airspeed to both the captain and first
officer primary flight displays. During
one in-service event, with autopilot

engaged, the pilot overrode the engaged
autopilot in response to the displayed
erroneous low airspeed and made
significant nose-down manual control
inputs. In this situation, there is the
potential for large pilot control inputs at
high actual airspeed, which could cause
the airplane to exceed its structural
capability.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD requires revising the AFM to
add a “Non-normal Procedure” for
“Airspeed Drop” that instructs the
flightcrew to avoid abrupt flight control
inputs, and reinforces the need to
disconnect the autopilot prior to making
any manual flight control inputs.

Interim Action

We consider this AD interim action.
The airplane manufacturer is currently
developing modifications to the display
and crew alerting system, flight control
system, and air data system that will
address the unsafe condition identified
in this AD. Once these modifications are
developed, approved, and available, we
may consider additional rulemaking.

FAA'’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because large, abrupt pilot control
inputs in response to an unrealistic,
sudden drop in displayed airspeed at
high actual airspeed could exceed the
structural capability of the airplane.
Therefore, we find that notice and
opportunity for prior public comment
are impracticable and that good cause
exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send any
written data, views, or arguments about
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this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2016-5038 and Directorate
Identifier 2016—NM—-029—-AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of

this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each

ESTIMATED COSTS

substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 43
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

) Cost per Cost on U.S.
Action Labor cost Parts cost product operators
AFM TeVISION ...eeveeeeieieeeeie e 1 work-hour x $85 per hour = $85 ................. $0 $85 $3,655

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-07-10 The Boeing Company:
Amendment 39-18455; Docket No.
FAA-2016-5038; Directorate Identifier
2016—NM-029—-AD.

(a) Effective Date
This AD is effective April 14, 2016.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all The Boeing

Company Model 787-8 and 787-9 airplanes,
certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Unsafe Condition

This AD was prompted by reports
indicating that in certain weather conditions
with high moisture content or possible icing,
erroneous low airspeed data may be
displayed to the flightcrew before detection
and annunciation via engine-indicating and
crew-alerting system (EICAS) messages. We
are issuing this AD to ensure that the
flightcrew avoids abrupt pilot control inputs
in response to an unrealistic, sudden drop in
displayed airspeed at high actual airspeed.
Abrupt pilot control inputs could exceed the
structural capability of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Airplane Flight Manual (AFM) Revision:
Operating Procedures

Within 15 days after the effective date of
this AD, revise the applicable Boeing 787
AFM to add a “Non-normal Procedure” that
includes the information in figure 1 to
paragraph (g) of this AD. This may be done
by inserting a copy of this AD into the AFM.
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Figure 1 to Paragraph (g) of this AD

Airspeed Drop

In the event of a sudden, unrealistic drop in indicated
airspeed, do not apply large, abrupt control column inputs.
Fly the airplane with normal pitch and power settings. If
manual flight is needed, disconnect the autopilot prior to
making manual flight control inputs.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (i) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) Related Information

For more information about this AD,
contact Fnu Winarto, Aerospace Engineer,
Systems and Equipment Branch, ANM-130S,
FAA, Seattle ACO, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; phone: 425-917—
6659; fax: 425-917-6590; email:
fnu.winarto@faa.gov.

(j) Material Incorporated by Reference
None.
Issued in Renton, Washington, on March
25, 2016.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016—07190 Filed 3—-31-16; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 3
RIN 3038—-AE16

Alternative to Fingerprinting
Requirement for Foreign Natural
Persons

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or

“CFTC”) is amending existing
Commission regulations to establish an
alternative to fingerprinting to evaluate
the fitness of natural persons who are
required to submit fingerprints under
the Commission’s regulations and who
have not resided in the United States
since reaching 18 years of age (“Final
Rule”).

DATES: The Final Rule is effective on
May 2, 2016.

FOR FURTHER INFORMATION CONTACT:
Katherine Driscoll, Associate Chief
Counsel, 202—418-5544, kdriscoll@
cftc.gov; Jacob Chachkin, Special
Counsel, 202-418-5496, jchachkin@
cftc.gov; or Adam Kezsbom, Special
Counsel, 202-418-5372, akezsbom@
cftc.gov, Division of Swap Dealer and
Intermediary Oversight, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street NW.,
Washington, DC 20581.
SUPPLEMENTARY INFORMATION:

I. Proposal

On January 12, 2016, the Commission
published a Notice of Proposed
Rulemaking (‘“Proposal”)? to amend the
requirement that, pursuant to the
registration process for determining a
registrant’s fitness in part 3 of the
Commission’s regulations, natural
persons 2 that wish to be principals 3 or
associated persons 4 of Commission

1 Alternative to Fingerprinting Requirement for
Foreign Natural Persons, 81 FR 1359 (Jan. 12, 2016).

2 As used herein, the terms “natural person” and
“individual” have the same meaning.

3 See the definition of principal in Commission
regulation 3.1(a). 17 CFR 3.1(a).

4 An “associated person” is any natural person
who is associated in certain capacities with a
futures commission merchant (“FCM”), retail
foreign exchange dealer (“RFED”), introducing
broker (“IB”), commodity pool operator (“CPO”),
commodity trading advisor (“CTA”), swap dealer
(“‘SD”), major swap participant (“MSP”), or
leverage transaction merchant (“LTM”). 17 CFR
1.3(aa).

For the definitions of these registration categories
(other than RFED), see Section 1a of the Commodity
Exchange Act (“CEA” or “Act”) and Commission
regulation 1.3. 7 U.S.C. 1a and 17 CFR 1.3. For the
definition of RFED, see Commission regulation
5.1(h). 17 CFR 5.1(h).

registrants,® or who are responsible for
entry of orders from an FB’s or FT’s own
account, submit their fingerprints (the
“Fingerprinting Requirement”).6 The
Proposal contemplated adding a new
paragraph (e) to the existing list of
exemptions from the Fingerprinting
Requirement in § 3.217 to, among other
things, codify and clarify the alternative
to the Fingerprinting Requirement
provided by CFTC Staff Letter No. 12—
498 and CFTC Staff Letter No. 13-29°9
(“DSIO No-Action Letters”). In
particular, the Commission proposed

5 Subject to certain exceptions and exclusions,
persons engaging in specified activities involving
commodity interests are required pursuant to the
CEA and/or Commission regulations to register with
the Commission in certain registration categories.
These include registration as an FCM, RFED, IB,
CPO, CTA, SD, MSP, LTM, floor broker (“FB”’), and
floor trader (“FT”’). For the definitions of FB and
FT, see Section 1a of the CEA and Commission
regulation 1.3. 7 U.S.C. 1a and 17 CFR 1.3.

6 Currently, the Commission may, directly or
indirectly, require fingerprinting pursuant to
Commission regulations 3.10(a)(2); 3.11(a)(1);
3.12(c)(3), d(2), £(3), or (i)(3); 3.40(a)(1), (a)(2), or (b);
3.44(a)(5) or (c); or 3.46(a)(3). 17 CFR 3.10(a)(2);
3.11(a)(1); 3.12(c)(3), d(2), £(3), and (i)(3); 3.40(a)(1),
(a)(2), and (b); 3.44(a)(5) and (c); and 3.46(a)(3).

In support of its initial promulgation of the
fingerprinting requirements, the Commission stated
that these requirements “‘are necessary to permit
improvements in the Commission’s background
checking of applicants for registration, to permit
positive identification of certain individuals with
common names, to reduce the number of
applications filed by individuals who are unfit for
registration, and to facilitate fitness reviews of
registrants on a spot and periodic basis.” See
Revision of Registration Regulations; Final Rules;
Designation of New Part, 45 FR 80485, 80485 (Dec.
5, 1980).

7 Commission regulation 3.21 provides
exemptions to the Fingerprinting Requirement,
subject to certain conditions, for persons whose
fingerprints have recently been identified and
processed by the Federal Bureau of Investigation,
for persons whose application for initial registration
with the Commission in any capacity was recently
granted, for persons that have a current Form 8-R
on file with the Commission or National Futures
Association (“NFA”), and for principals that are
outside directors. 17 CFR 3.21.

8 CFTC Staff Letter No. 12—49 (Dec. 11, 2012),
available at http://www.cftc.gov/ucm/groups/
public/@Irlettergeneral/documents/letter/12-49.pdf.

9 CFTC Staff Letter No. 13—-29 (Jun. 21, 2013),
available at http://www.cftc.gov/ucm/groups/
public/@Irlettergeneral/documents/letter/13-29.pdf.
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adding an alternative to the requirement
to provide fingerprints when applying
for Commission registration for natural
persons who have not resided in the
United States since reaching 18 years of
age. The Proposal allowed any such
person’s registered firm to complete a
criminal history background check in
lieu of submitting fingerprints for such
person.1?

The Commission generally requested
comments on the Proposal and also
solicited comments on a number of
specific matters.1* For example, the
Commission solicited comments on
potential changes to its proposed
definition of a foreign natural person, on
the scope and effectiveness of the
criminal history background check
required by the Proposal and any
alternatives thereto, and on the
Commission’s analysis of the costs and
benefits of the Proposal. The comment
period for the Proposal ended on
February 11, 2016.

II. Summary of Comments

The Commission received two
relevant comments in response to the
Proposal—one from Sutherland Asbill &
Brennan LLP on behalf of The
Commercial Energy Working Group
(“The Working Group”) and one from
Joyce Dillard (“Dillard”).12 The Working
Group supported the Proposal as a
means of alleviating some of, what The
Working Group described as, “the
undue burdens associated with
providing a fingerprint card pursuant to
Part 3 of the Commission’s regulations.”
However, The Working Group requested
that the Commission expand the
Proposal to all natural persons that are
principals or associated persons of
registrants subject to the Fingerprinting
Requirement. The Working Group stated
that “[t]his approach, rooted in fairness,
would provide equal treatment to U.S.
residents and non-U.S. residents alike,”
but provided no further rationale for its
approach. Conversely, Dillard did not
support the Proposal, and stated that
fingerprinting should be required
without alternative.

10 The Commission has delegated to NFA, a
registered futures association under Section 17 of
the CEA, the registration functions set forth in
subparts A, B, and C of part 3 of the Commission’s
regulations, including the collection and review of
a completed Form 8-R and related fingerprint
submissions from each natural person completing a
Form 8-R. See 17 CFR 3.2(a).

11 Proposal, 81 FR at 1361.

12 The Commission also received two comments
that were not relevant to the Proposal. All of the
comments are available at http://comments.cftc.gov/
PublicComments/CommentList.aspx?id=1657.

III. Final Rule

After careful consideration, the
Commission is adopting the Final Rule
as proposed. The Commission is not
expanding the Final Rule to cover
persons other than Foreign Natural
Persons (as defined below) as requested
by The Working Group because, while
there are limitations on the usefulness
of fingerprints of foreign nationals,
fingerprinting is an expedient way to
investigate whether someone has a
criminal record in the United States. For
instance, in the United States,
fingerprints may be checked for possible
matches against existing repositories of
fingerprints quickly and efficiently.

As discussed in the Proposal, the
Commission believes the Final Rule, in
providing certainty to market
participants by way of Commission
regulation, makes the commodity
interest markets it oversees more liquid,
competitive, and accessible by enabling
Foreign Natural Persons to demonstrate
that they meet the minimum standards
for fitness and competency without
undue burden. The alternative to
fingerprinting removes an impediment
to participation in United States’
markets by Foreign Natural Persons
while also ensuring the continued
protection of market participants and
the public. Further, the Commission
believes that, by providing an
alternative for Foreign Natural Persons,
the Final Rule is consistent with the
principles of international comity.

Section 3.21(e)(2) provides that the
obligation to provide a fingerprint card
for a Foreign Natural Person under part
3 of the Commission’s regulations shall
be deemed satisfied for a Certifying
Firm (as defined below) if: (a) Such
Certifying Firm causes a criminal
history background check of such
Foreign Natural Person to be performed;
(b) such criminal history background
check does not reveal any matters that
constitute a disqualification under
Sections 8a(2) or 8a(3) of the CEA,13
other than those disclosed to NFA; and
(c) a person authorized by such
Certifying Firm submits, in reliance on
such criminal history background
check, a certification by such Certifying
Firm to NFA.

The certification must: (i) State that
the conditions described above have
been satisfied; and (ii) be signed by a
person authorized by such Certifying
Firm to make such certification. In
addition, each criminal history
background check must: (a) Be of a type
that would reveal all matters listed
under Sections 8a(2)(D) or 8a(3)(D), (E),

137 U.S.C. 12a(2) and (3).

or (H) of the CEA 14 relating to the
Foreign Natural Person and (b) be
completed not more than one calendar
year prior to the date that such
Certifying Firm submits the certification
to NFA described in the Final Rule.

In terms of definitions, § 3.21(e)(1)(i)
defines Foreign Natural Person, solely
for purposes of paragraph (e), as any
natural person who has not resided in
the United States since reaching the age
of 18 years. Also, § 3.21(e)(1)(ii) defines
Certifying Firm, also solely for purposes
of paragraph (e), with respect to natural
persons acting in certain specified
capacities in relation to the firm.

By way of recordkeeping, § 3.21(e)(3)
requires that the Certifying Firm
maintain, in accordance with
Commission regulation 1.31, records
documenting each criminal history
background check and the results
thereof.15

As discussed in the Proposal, the
Final Rule supersedes the DSIO No-
Action Letters without prejudice to
those that were relying on either of the
DSIO No-Action Letters and had
satisfied the requirements thereof prior
to January 12, 2016, the date the
Proposal was published in the Federal
Register.

V. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA’’) 16 requires Federal agencies, in
promulgating regulations, to consider
whether the rules they propose will
have a significant economic impact on
a substantial number of small entities
and, if so, to provide a regulatory
flexibility analysis regarding the
economic impact on those entities. In
the Proposal, the Commission certified
that the Proposal would not have a
significant economic impact on a
substantial number of small entities.
The Commission received no comments
with respect to the RFA.

As discussed in the Proposal, the
Final Rule affects certain FCMs, RFEDs,
IBs, CPOs, CTAs, SDs, MSPs, LTMs,
FBs, and FTs that wish to take
advantage of the alternative to
fingerprinting to evaluate the fitness of
their Foreign Natural Persons for which
fingerprints must be submitted to
NFA.17 The Commission has previously

147 U.S.C. 12a(2)(D) and 12a(3)(D), (E), and (H).
These provisions of Sections 8a(2) and (3) of the
CEA generally relate to criminal convictions.

1517 CFR 1.31.

165 U.S.C. 601 et seq.

17 The Final Rule also directly affects certain of
such individuals; however, the Commission has
noted that the RFA, by its terms, does not apply to
individuals. See 48 FR 14933, 14954 n.115 (Apr. 6,


http://comments.cftc.gov/PublicComments/CommentList.aspx?id=1657
http://comments.cftc.gov/PublicComments/CommentList.aspx?id=1657

Federal Register/Vol. 81, No. 63/Friday, April 1, 2016 /Rules and Regulations

18745

determined that FCMs, RFEDS, CPOs,
SDs, MSPs, and LTMs are not small
entities for purposes of the RFA.18
Therefore, the requirements of the RFA
do not apply to those entities. With
respect to CTAs, FBs, FTs, and IBs, the
Commission has found it appropriate to
consider whether such registrants
should be deemed small entities for
purposes of the RFA on a case-by-case
basis, in the context of the particular
Commission regulation at issue.1® As
certain of these registrants may be small
entities for purposes of the RFA, the
Commission considered whether the
Final Rule would have a significant
economic impact on such registrants. As
discussed in the Proposal, the Final
Rule solely provides an optional
alternative to complying with the
Fingerprinting Requirement, which
already applies to such registrants, and
will, therefore, not impose any new
regulatory obligations on affected
registrants. The Final Rule is not
expected to impose any new burdens on
market participants. Rather, to the
extent that the Final Rule provides an
alternative means to comply with the
Fingerprinting Requirement and is
elected by a market participant, the
Commission believes it is reasonable to
infer that the alternative is less
burdensome to such participant. The
Commission does not, therefore, expect
small entities to incur any additional
costs as a result of the Final Rule.
Consequently, the Commission finds
that no significant economic impact on
small entities will result from the Final
Rule.

Accordingly, for the reasons stated
above, the Commission believes that the
Final Rule will not have a significant
economic impact on a substantial
number of small entities. Therefore, the
Chairman, on behalf of the Commission,
hereby certifies, pursuant to 5 U.S.C.
605(b), that the Final Rule being
published today by this Federal

1983). Therefore, no analysis on the economic
impact of this rule on individuals is provided.

18 See Policy Statement and Establishment of
Definitions of “Small Entities” for Purposes of the
Regulatory Flexibility Act, 47 FR 18618 (Apr. 30,
1982) (FCMs and CPOs); Leverage Transactions, 54
FR 41068 (Oct. 5, 1989) (LTMs); Regulation of Off-
Exchange Retail Foreign Exchange Transactions and
Intermediaries, 75 FR 55410, 55416 (Sept. 10, 2010)
(RFEDs); and Registration of Swap Dealers and
Major Swap Participants, 77 FR 2613, 2620 (Jan. 19,
2012) (SDs and MSPs).

19 See 47 FR at 18620 (CTAs and FBs);
Registration of Floor Traders; Mandatory Ethics
Training for Registrants; Suspension of Registrants
Charged With Felonies, 58 FR 19575, 19588 (Apr.
15, 1993) (FTs); and Introducing Brokers and
Associated Persons of Introducing Brokers,
Commodity Trading Advisors and Commodity Pool
Operators; Registration and Other Regulatory
Requirements, 48 FR 35248, 35276 (Aug. 3, 1983)
(IBs).

Register release will not have a
significant economic impact on a
substantial number of small entities.

B. Paperwork Reduction Act
1. Background

The Paperwork Reduction Act of 1995
(“PRA”) 20 imposes certain
requirements on Federal agencies
(including the Commission) in
connection with conducting or
sponsoring any collection of
information as defined by the PRA.

As discussed in the Proposal, the
Final Rule contains collections of
information for which the Commission
has previously received control
numbers from the Office of Management
and Budget (“OMB”’). The titles for
these collections of information are
“Registration under the Commodity
Exchange Act, OMB control number
3038-0023" 21 and ‘‘Registration of
Swap Dealers and Major Swap
Participants, OMB control number
3038-0072.” 22

The responses to these collections of
information are mandatory. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid control
number issued by OMB.

The collection of information in the
Final Rule provides an optional
alternative to complying with the
Fingerprinting Requirement (as
described above). Eligible persons have
the option to elect the certification
process, but no obligation to do so. For
this reason, except to the extent that the
Commission has amended the subject
OMB control numbers for PRA purposes
to reflect the alternative certification
process, the Final Rule is not expected
to impose any new burdens on market
participants. Rather, to the extent that
the Final Rule provides an alternative
means to comply with the
Fingerprinting Requirement and is
elected by market participants, it is
reasonable for the Commission to infer
that the alternative is less burdensome
to such participants.

2. Revisions to Collections 3038-0023
and 3038-0072

Collections 3038-0023 and 3038—
0072 are currently in force with their

2044 U.S.C. 3501 et seq.

21 See OMB Control No. 3038-0023, http://
www.reginfo.gov/public/do/
PRAOMBHistory?ombControlNumber=3038-0023#
(last visited Feb. 24, 2016).

22 See OMB Control No. 3038-0072, http://
www.reginfo.gov/public/do/
PRAOMBHistory?ombControlNumber=3038-0072#
(last visited Feb. 24, 2016).

control numbers having been provided
by OMB.

As discussed above, the Final Rule
incorporates an alternative to
fingerprinting to evaluate the fitness of
certain Foreign Natural Persons. In
order to qualify for this alternative, the
Certifying Firm must take the steps
required pursuant to the Final Rule,
including submitting the required
certification to NFA and maintaining
records of the criminal history
background check and the results
thereof. Requiring such actions requires
revisions to collections 3038—0023 and
3038-0072. Accordingly, the
Commission submitted a request to
amend each of collections 3038-0023
and 3038-0072 to OMB and invited
public comment on its paperwork
burdens in the Proposal. In particular,
as further described in the Proposal, the
Commission estimates that
approximately 198 FCMs, RFEDs, IBs,
CPOs, CTAs, LTMs, FBs, and FTs and
2 SDs and MSPs will submit the
required certification 23 and,
accordingly, estimates the additional
hour burdens below.

a. Estimated Additional Hour Burden
for Collection 3038—-0023

Collection 3038-0023 relates to
collections of information from FCMs,
RFEDs, IBs, CPOs, CTAs, LTMs, FBs,
and FTs. The estimated additional hour
burden for collection 3038—0023 of 495
hours is calculated as follows:

Number of registrants: 198.

Frequency of collection: As needed.

Estimated annual responses per
registrant: 1.

Estimated aggregate number of
annual responses: 198.

Estimated annual hour burden per
registrant: 2.5.24

Estimated aggregate annual hour
burden: 495 (198 registrants x 2.5 hours
per registrant).

b. Estimated Additional Hour Burden
for Collection 3038—-0072

Collection 3038-0072 relates to
collections of information from SDs and
MSPs. The estimated additional hour

23Proposal, 81 FR at 1362.

24 This collection’s burdens are restricted to (i)
registrants providing necessary information to
commercial service provider(s) to conduct a
criminal history background check for a Foreign
Natural Person; (ii) registrants preparing and
submitting the certification described herein; and
(iii) registrants maintaining, in accordance with
Commission regulation 1.31, records documenting
that the criminal history background check was
completed and the results thereof. To the extent
that a market participant instead elects to conduct
the background check internally, it is reasonable for
the Commission to infer that doing so is less
burdensome to such participant.
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burden for collection 3038-0072 of 5
hours is calculated as follows:

Number of registrants: 2.

Frequency of collection: As needed.

Estimated annual responses per
registrant: 1.

Estimated aggregate number of
annual responses: 2.

Estimated annual hour burden per
registrant: 2.5.25

Estimated aggregate annual hour
burden: 5 (2 registrants x 2.5 hours per
registrant).

3. Information Collection Comments

In the Proposal, the Commission
invited the public and other Federal
agencies to comment on any aspect of
the information collection requirements
discussed above. The Commission did
not receive any such comments.

C. Cost-Benefit Considerations

Section 15(a) of the Act 26 requires the
Commission to consider the costs and
benefits of its actions before issuing a
regulation under the Act. Section 15(a)
further specifies that the costs and
benefits shall be evaluated in light of the
following five broad areas of market and
public concern: (i) Protection of market
participants and the public; (ii)
efficiency, competitiveness and
financial integrity of futures markets;
(iii) price discovery; (iv) sound risk
management practices; and (v) other
public interest considerations. The
Commission considers the costs and
benefits resulting from its discretionary
determinations with respect to the
Section 15(a) considerations.

1. Costs

a. Costs to FCMs, RFEDs, IBs, CPOs,
CTAs, SDs, MSPs, LTMs, FBs, FTs,
Associated Persons, and Other Foreign
Natural Persons

The Final Rule provides an alternative
to complying with the Fingerprinting
Requirement, which alternative no
FCM, RFED, IB, CPO, CTA, SD, MSP,
LTM, FB, FT, associated person, or
other Foreign Natural Person is required
to elect. As such, the Commission
believes that the Final Rule does not
impose any net cost on such persons,
because the Commission presumes that
such persons will elect the alternative
only if they assess it to have a lower or
equal net cost.

b. Other Costs

Because the Final Rule allows FCMs,
RFEDs, IBs, CPOs, CTAs, SDs, MSPs,
LTMs, FBs, and FTs to submit, subject
to the terms and conditions herein, a

25 See n. 24, supra.
267 U.S.C. 19(a).

certification in lieu of a fingerprint card
for Foreign Natural Persons, NFA will
need to develop a process to review and
retain such certifications and consider
amending its applications and/or other
forms to reflect the availability of this
alternative to the Fingerprinting
Requirement. The Commission expects
that the costs of such activities will not
be significant, because NFA has been
processing and retaining requests under
the DSIO No-Action Letters since their
issuance and the changes to NFA’s
applications and/or other forms to take
into account the Final Rule would likely
be minimal and could be included in
other future unrelated updates.

2. Benefits

The Commission believes that, by
establishing an alternative method for
evaluating the fitness of Foreign Natural
Persons for whom a fingerprint card
must currently be submitted, the Final
Rule helps keep the United States’
commodity interest markets accessible
and competitive with other markets
around the world by removing an
impediment to participation in United
States’ markets by Foreign Natural
Persons while also ensuring the
continued protection of market
participants and the public. Further, the
Commission believes that, by providing
an alternative for persons outside the
United States, the Final Rule is
consistent with the principles of
international comity.

3. Commenter’s Request

As discussed above, The Working
Group requested that the Commission
expand the alternative provided in the
Proposal to include all natural persons
that are principals or associated persons
of registrants subject to the
Fingerprinting Requirement. The
Commission is not making such an
expansion, because, while there are
limitations on the usefulness of
fingerprints of foreign nationals,
fingerprinting is an expedient way to
investigate whether someone has a
criminal record in the United States.

4. Section 15(a) Factors

Section 15(a) of the CEA requires the
Commission to consider the costs and
benefits of its actions before
promulgating a regulation under the
CEA or issuing certain orders. CEA
Section 15(a) further specifies that the
costs and benefits shall be evaluated in
light of five broad areas of market and
public concern: (i) Protection of market
participants and the public; (ii)
efficiency, competitiveness, and
financial integrity of futures markets;
(iii) price discovery; (iv) sound risk

management practices; and (v) other
public interest considerations.

i. Protection of Market Participants and
the Public

The Final Rule continues to protect
the public by ensuring that persons who
are currently subject to the
Fingerprinting Requirement, whether or
not they reside in the United States,
must have their fitness reviewed
through the completion of a background
check.

ii. Efficiency, Competitiveness, and
Financial Integrity of Markets

The Final Rule may increase the
efficiency and competitiveness of the
markets by encouraging more
participation in United States markets
by Foreign Natural Persons. The
Commission does not believe that the
integrity of financial markets is harmed
because the Final Rule requires that the
background check meet the objective
standards which rely on the clearly-
stated matters under Sections 8a(2)(D)
and 8a(3)(D), (E), and (H) of the CEA.

iii. Price Discovery

The Commission generally believes
that providing an alternative means of
ensuring the fitness of a person who
resides outside the United States for
purposes of Commission registration, by
reducing the burden that the
Fingerprinting Requirement could
impose on such persons, could reduce
impediments to transact on a cross-
border basis, increasing participation in
commodity interest markets. The
Commission believes that such
increased participation and the resulting
increased liquidity may help to facilitate
price discovery.

iv. Sound Risk Management Practices

One of the critically important
functions of registration is to allow the
Commission to ensure that all futures
and swaps industry professionals who
deal with the public meet minimum
standards of fitness and competency.2?
The fitness investigations that are part
of the registration process permit the
Commission and/or its delegatees to (a)
uncover past misconduct that may
disqualify an individual or entity from
registration and (b) help determine if
such persons have disclosed all matters
required to be disclosed in their
applications to become registered with

27 See, e.g., Commodity Futures Trading Comm’n,
Division of Clearing and Intermediary Oversight,
Public Report on the Registration Program of the
National Futures Association, June 2010, at 1 (citing
H.R. REP. NO. 97-565(1), at 48 (1982), reprinted in
1982 U.S.C.C.A.N. 3871, 3897—-3899).
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the Commission.28 Having futures and
swaps market participants that are not
subject to any of the matters that would
lead to a disqualification of registration
under Sections 8a(2) or (3) of the CEA
is one way to help ensure that a
Commission registrant will not be a risk
to its customers or to the market in
general.

v. Other Public Interest Considerations

The Commission believes that, by
providing an alternative for persons
outside the United States, the Final Rule
is consistent with the principles of
international comity.

List of Subjects in 17 CFR Part 3

Associated persons, Brokers,
Commodity futures, Commodity pool
operators, Commodity trading advisors,
Customer protection, Fingerprinting,
Foreign exchange, Futures commission
merchants, Introducing brokers,
Leverage transaction merchants,
Leverage transactions, Major swap
participants, Principals, Registration,
Reporting and recordkeeping
requirements, Retail foreign exchange
dealers, Swap dealers, Swaps.

For the reasons set forth in the
preamble, the Commodity Futures
Trading Commission amends part 3 as
follows:

PART 3—REGISTRATION

m 1. The authority citation for part 3
continues to read as follows:

Authority: 5 U.S.C. 552, 552b; 7 U.S.C. 1a,
2, 6, 6a, 6b, 6b—1, 6¢, 6d, 6¢, 6f, 6g, 6h, 61,
6k, 6m, 6n, 60, 6p, 6s, 8, 9, 9a, 12, 12a, 13b,
13c, 164, 18, 19, 21, 23.

m 2.In § 3.21, add paragraph (e) to read
as follows:

28 See http://www.nfa.futures.org/NFA-
registration/index. HTML (last visited Feb. 24, 2016),
stating that “[t]he primary purposes of registration
are to screen an applicant’s fitness to engage in
business as a futures professional and to identify
those individuals and organizations whose
activities are subject to federal regulation.”

Pursuant to Commission regulation 3.60, the
Commission may, subject to some limitations, deny,
grant with conditions, suspend, revoke, or restrict
registration to an applicant if the Commission
alleges and is prepared to prove that the registrant
or applicant is subject to one or more of the
statutory disqualifications set forth in section 8a(2),
8a(3) or 8a(4) of the Act. 17 CFR 3.60. Sections 8a(2)
and 8a(3) of the Act contain an extensive list of
matters that provide grounds for refusing or
conditioning an applicant’s registration, including,
without limitation, felony convictions, commodities
or securities law violations, bars or other adverse
actions taken by financial regulators, and willfully
omitting to state any material fact in an application.
See 7 U.S.C. 12a(2) and (3). See also Interpretative
Statement With Respect to Section 8a(2)(C) and (E)
and Section 8a(3)(J) and (M) of the Commodity
Exchange Act, appendix A to part 3 of the
Commission’s regulations.

§3.21 Exemption from fingerprinting
requirement in certain cases.
* * * * *

(e) Foreign natural persons. (1) For
purposes of this paragraph (e):

(i) The term foreign natural person
means any natural person who has not
resided in the United States since
reaching the age of 18 years.

(ii) The term certifying firm means:

(A) For any natural person that is a
principal or associated person of a
futures commission merchant, retail
foreign exchange dealer, swap dealer,
major swap participant, introducing
broker, commodity pool operator,
commodity trading advisor, leverage
transaction merchant, floor broker, or
floor trader, such futures commission
merchant, retail foreign exchange
dealer, swap dealer, major swap
participant, introducing broker,
commodity pool operator, commodity
trading advisor, leverage transaction
merchant, floor broker, or floor trader;
and

(B) For any natural person that is
responsible for, or directs, the entry of
orders from a floor broker’s or floor
trader’s own account, such floor broker
or floor trader.

(2) Any obligation in this part to
provide a fingerprint card for a foreign
natural person shall be deemed satisfied
with respect to a certifying firm if:

(i) Such certifying firm causes a
criminal history background check of
such foreign natural person to be
performed; and

(ii) The criminal history background
check:

(A) Is of a type that would reveal all
matters listed under Sections 8a(2)(D) or
8a(3)(D), (E), or (H) of the Act relating
to such foreign natural person;

(B) Does not reveal any matters that
constitute a disqualification under
Sections 8a(2) or 8a(3) of the Act, other
than those disclosed to the National
Futures Association; and

(C) Is completed not more than one
calendar year prior to the date that such
certifying firm submits the certification
described in paragraph (e)(2)(iii) of this
section;

(iii) A person authorized by such
certifying firm submits, in reliance on
such criminal history background
check, a certification by such certifying
firm to the National Futures
Association, that:

(A) States that the conditions of
paragraphs (e)(2)(i) and (ii) of this
section have been satisfied; and

(B) Is signed by a person authorized
by such certifying firm to make such
certification.

(3) The certifying firm shall maintain,
in accordance with § 1.31 of this

chapter, records documenting that the
criminal history background check
performed pursuant to paragraph
(e)(2)(i) of this section was completed
and the results thereof.

Issued in Washington, DC, on March 28,
2016, by the Commission.

Robert N. Sidman,
Deputy Secretary of the Commission.

Note: The following appendices will not
appear in the Code of Federal Regulations.

Appendices to Alternative to
Fingerprinting Requirement for Foreign
Natural Persons—Commission Voting
Summary and Chairman’s Statement

Appendix 1—Commission Voting
Summary

On this matter, Chairman Massad and
Commissioners Bowen and Giancarlo voted
in the affirmative. No Commissioner voted in
the negative.

Appendix 2—Statement of Chairman
Timothy G. Massad

I support the rule being finalized today,
which provides foreign natural persons with
an alternative to the fingerprinting
requirement that applies to certain
participants in our markets. This will reduce
unnecessary burdens on foreign individuals
while maintaining appropriate standards of
fitness and competency. This final rule also
continues the Commission’s ongoing efforts
to codify, where appropriate, and through
notice-and-comment rulemaking, no-action
relief that previously had been provided by
Commission staff.

[FR Doc. 2016—07304 Filed 3—31-16; 8:45 am|
BILLING CODE 6351-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

General Rules and Regulations,
Securities Exchange Act of 1934

CFR Correction

In Title 17 of the Code of Federal
Regulations, part 240 to End, revised as
of April 1, 2015, on page 543, § 240.17a—
23 is removed and reserved.

[FR Doc. 2016—07561 Filed 3—-31-16; 8:45 am|
BILLING CODE 1505-01-D
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

Filing of Rate Schedules and Tariffs

CFR Correction

In Title 18 of the Code of Federal
Regulations, parts 1 to 399, revised as of
April 1, 2015, in § 35.1, make the
following changes:

1. On page 270, in paragraphs (d)(2)
and (d)(3), add the phrase “, tariffs or
service agreements” after the phrase
“rate schedules”, and

2. On page 270, in paragraph (g), in
the first sentence, add the word
“service” before the third occurrence of
the word “‘agreement”.

[FR Doc. 2016—07564 Filed 3—31—16; 8:45 am]
BILLING CODE 1505-01-D

schedule, tariff, or service agreement,”
is revised to read, ‘‘a rate schedule or
tariff, tariff or service agreement,”; and
the phrase ““the rate schedule or tariff
would become effective” is revised to
read ‘“‘the rate schedule or tariff, tariff or
service agreement would become
effective”. And, in the second sentence,
the phrase “under such rate schedule or
tariff,” is revised to read “under such
rate schedule or tariff, tariff or service
agreement,”.

[FR Doc. 2016—07562 Filed 3—31-16; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

Filing of Rate Schedules and Tariffs

CFR Correction

In Title 18 of the Code of Federal
Regulations, parts 1 to 399, revised as of
April 1, 2015, on page 273, § 35.4 is
revised to read as follows:

§35.4 Permission to become effective is
not approval. [Corrected]

The fact that the Commission permits
a rate schedule or tariff, tariff or service
agreement or any part thereof or any
notice of cancellation to become
effective shall not constitute approval
by the Commission of such rate
schedule or tariff, tariff or service
agreement or part thereof or notice of
cancellation.
[FR Doc. 2016-07566 Filed 3-31-16; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

Filing of Rate Schedules and Tariffs

CFR Correction

In Title 18 of the Code of Federal
Regulations, parts 1 to 399, revised as of
April 1, 2015, on page 275, in § 35.11,
in the first sentence, the phrase ““a rate

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 281

Natural Gas Curtailment Under the
Natural Gas Policy Act of 1978

CFR Correction

In Title 18 of the Code of Federal
Regulations, parts 1 to 399, revised as of
April 1, 2015, on page 810, in §281.204,
in paragraph (a), in the first sentence
and in the last sentence, remove the
term “‘sheets” and add in its place the
term ‘‘sheets or sections”.

[FR Doc. 2016—07548 Filed 3—31-16; 8:45 am]
BILLING CODE 1505-01-D

TENNESSEE VALLEY AUTHORITY
18 CFR Part 1307

Nondiscrimination With Respect to
Handicap

CFR Correction

In Title 18 of the Code of Federal
Regulations, parts 400 to End, revised as
of April 1, 2015, on page 210, in
§ 1307.4, in paragraph (b)(2), remove the
term “‘activities”” and add in its place
“aid, benefits, or services”.

[FR Doc. 2016—07549 Filed 3-31-16; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

DEPARTMENT OF THE TREASURY

19 CFR Part 10

Articles Conditionally Free, Subject to
a Reduced Rate, etc.

CFR Correction

In Title 19 of the Code of Federal
Regulations, parts 0 to 140, revised as of
April 1, 2015, remove the term
“Customs” and add in its place the term
“CBP” in the following places:

1. On page 96, in §10.1, in the
introductory text of paragraph (h)(1),
and

2. On page 113, in §10.31, in
paragraph (f), in two places.

[FR Doc. 2016-07554 Filed 3-31-16; 8:45 am|
BILLING CODE 1505-01-D

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Part 4

Vessels in Foreign and Domestic
Trades

CFR Correction

In Title 19 of the Code of Federal
Regulations, parts 0 to 140, revised as of
April 1, 2015, on page 67, in §4.88, in
paragraph (a), remove the words “with
a registry which” and add in their place
“with a registry endorsement which”.
[FR Doc. 2016-07553 Filed 3-31-16; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Part 10

Articles Conditionally Free, Subject to
a Reduced Rate, etc.

CFR Correction

In Title 19 of the Code of Federal
Regulations, parts 0 to 140, revised as of
April 1, 2015, on page 259, in §10.470,
revise the section heading to read
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“Verification and justification of claim
for preferential tariff treatment.”

[FR Doc. 2016—07555 Filed 3—-31-16; 8:45 am|
BILLING CODE 1505-01-D

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Part 12

Special Classes of Merchandise

CFR Correction

In Title 19 of the Code of Federal
Regulations, parts 0 to 140, revised as of
April 1, 2015, on page 480, in § 12.74,
in paragraph (b)(2), remove the phrase
““a period of”.

[FR Doc. 201607558 Filed 3-31-16; 8:45 am|
BILLING CODE 1505-01-D

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Part 24

Customs Financial and Accounting
Procedure

CFR Correction

In Title 19 of the Code of Federal
Regulations, parts 0 to 140, revised as of
April 1, 2015, on page 596, in § 24.22,
in paragraph (g)(7), remove the term
“Customs” and add “CBP” in its place.
[FR Doc. 2016—07560 Filed 3—31—16; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510, 520, 522, 524, 528,
529, 556, and 558

[Docket No. FDA-2015—-N-0002]

New Animal Drugs; Approval of New
Animal Drug Applications; Changes of
Sponsorship

Correction

In rule document 2016-07135
beginning on page 17604 in the issue of
Wednesday, March 30, 2016, make the
following correction:

§524.1044g [Corrected]

m On page 17608, change amendatory
instruction 33 to read as follows:

m 33.In § 524.1044g, in paragraph (b)(3),
remove “000859” and in its place add
“069043”.

[FR Doc. C1-2016-07135 Filed 3—31-16; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

Income Taxes

CFR Correction

In Title 26 of the Code of Federal
Regulations, part 1, §§1.908 to 1.1000,
revised as of April 1, 2015, on page 394,
in § 1.955A-3, revise the heading for
paragraph (e) to read ““Coordination
with section 955(b)(3).”

[FR Doc. 2016—07563 Filed 3-31—16; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Part 122

Air Commerce Regulations

CFR Correction

In Title 19 of the Code of Federal
Regulations, parts 0 to 140, revised as of
April 1, 2015, on page 810, in § 122.24,
in paragraph (b), after the paragraph
heading, remove the introductory text
before the table.

[FR Doc. 2016-07559 Filed 3-31-16; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2016-0199]

Drawbridge Operation Regulation;
Tennessee River, Decatur, AL

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Southern
Railroad Drawbridge across the
Tennessee River, mile 304.4, at Decatur,

Alabama. The deviation is necessary to
allow the bridge owner time to perform
repairs and maintenance essential to the
continued safe operation of the
drawbridge. This deviation allows the
bridge to open to vessel traffic with a
two-hour advance notice.

DATES: This deviation is effective from
April 4 through April 21, 2016.
ADDRESSES: The docket for this
deviation, (USCG—2016—-0199) is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Eric A.
Washburn, Bridge Administrator,
Western Rivers, Coast Guard; telephone
314-269-2378, email Eric. Washburn@
uscg.mil.

SUPPLEMENTARY INFORMATION: The
Norfolk Southern Railroad requested a
temporary deviation for the Southern
Railroad Drawbridge, across the
Tennessee River, mile 304.4, at Decatur,
Alabama. This deviation allows the
bridge to open on signal if at least 2-
hours advance notice is given from 7
a.m. to 4:30 p.m., Monday through
Thursday, April 4-21, 2016. This
deviation is necessary for the bridge
owner to replace cross ties, change out
the counter weight and install inner
guard rails.

The Southern Railroad Drawbridge
currently operates in accordance with
33 CFR 117.5, which states the general
requirement that the drawbridge shall
open on signal.

The Southern Railroad Drawbridge
provides a vertical clearance of 10.52
feet above normal pool in the closed-to-
navigation position. Navigation on the
waterway consists primarily of
commercial tows and recreational
watercraft and will not be significantly
impacted. This temporary deviation has
been coordinated with waterway users.
No objections were received.

The bridge will not be able to open for
emergencies and there are no alternate
routes for vessels transiting this section
of the Tennessee River. The Coast Guard
will also inform the users of the
waterways through our Local and
Broadcast Notices to Mariners of the
change in operating schedule for the
bridge so the vessel operators can
arrange their transits to minimize any
impact caused by the temporary
deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
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temporary deviation. This deviation

from the operating regulations is

authorized under 33 CFR 117.35.
Dated: March 10, 2016.

Eric A. Washburn,

Bridge Administrator, Western Rivers.

[FR Doc. 2016—07439 Filed 3—-31-16; 8:45 am|

BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2016-0232]

Drawbridge Operation Regulation;
Shark River (South Channel), Avon, NJ

AGENCY: Coast Guard, DHS.
ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Railroad
Bridge (NJT) across the Shark River
(South Channel), mile 0.9, at Avon, NJ.
This deviation is necessary to perform
urgent bridge repairs. This deviation
allows the bridge to remain in the
closed-to-navigation position.

DATES: This deviation is effective from
7 a.m. to 6 p.m. on April 9, 2016.
ADDRESSES: The docket for this
deviation, [USCG-2016-0232] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH”.
Click on Open Docket Folder on the line
associated with this deviation.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Mr. Hal R. Pitts,
Bridge Administration Branch Fifth
District, Coast Guard, telephone 757—
398-6222, email Hal.R.Pitts@uscg.mil.
SUPPLEMENTARY INFORMATION: New
Jersey Transit (NJT), that owns and
operates the Railroad Bridge (NJT), has
requested a temporary deviation from
the current operating regulations to
perform urgent repairs to the buffers
which protect the bridge locks from
damage during opening and closing
movements. The bridge is a single
bascule draw bridge and has a vertical
clearance in the closed position of 8 feet
above mean high water.

The current operating schedule is set
out in 33 CFR 117.751. Under this
temporary deviation, the bridge will
remain in the closed-to-navigation
position from 7 a.m. to 6 p.m. on April
9, 2016 and will open-to-navigation
with at least one hour advance notice.

The Shark River is used by a variety
of vessels including small U.S.
government and public vessels, small
commercial vessels, tug and barge, and
recreational vessels. The Coast Guard
has carefully considered the nature and
volume of vessel traffic on the waterway
in publishing this temporary deviation.

Vessels able to pass through the
bridge in the closed position may do so
at anytime. The bridge will be able to
open for emergencies with at least one
hour advance notice and there is no
immediate alternate route for vessels to
pass. The Coast Guard will also inform
the users of the waterways through our
Local and Broadcast Notices to Mariners
of the change in operating schedule for
the bridge so that vessel operators can
arrange their transit to minimize any
impact caused by the temporary
deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: March 24, 2016.
Hal R. Pitts,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2016—07357 Filed 3—31-16; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Part 42
[Docket No. PTO-P-2015-0053]
RIN 0651-ADO1

Amendments to the Rules of Practice
for Trials Before the Patent Trial and
Appeal Board

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Final rule.

SUMMARY: This final rule amends the
existing consolidated set of rules
relating to the United States Patent and
Trademark Office (Office or USPTO)
trial practice for inter partes review
(“IPR”), post-grant review (“PGR”), the
transitional program for covered
business method patents (“CBM”), and
derivation proceedings that
implemented provisions of the Leahy-
Smith America Invents Act (‘““AIA”)
providing for trials before the Office.
DATES: Effective Date: This rule is
effective May 2, 2016 and applies to all

AIA petitions filed on or after the
effective date and to any ongoing AIA
preliminary proceeding or trial before
the Office.

FOR FURTHER INFORMATION CONTACT:
Susan L. C. Mitchell, Lead
Administrative Patent Judge, by
telephone at (571) 272-9797.
SUPPLEMENTARY INFORMATION:

Executive Summary: Purpose: This
final rule amends the existing
consolidated set of rules relating to the
United States Patent and Trademark
Office (Office or USPTO) trial practice
for IPR, PGR, CBM, and derivation
proceedings that implemented
provisions of the AIA providing for
trials before the Office, by allowing new
testimonial evidence to be submitted
with a patent owner’s preliminary
response, adding a Rule 11-type
certification for papers filed in a
proceeding, allowing a claim
construction approach that emulates the
approach used by a district court
following Phillips v. AWH Corp., 415
F.3d 1303 (Fed. Cir. 2005) (hereinafter
““a Phillips-type or district court-type
construction approach”) for claims of
patents that will expire before entry of
a final written decision, and replacing
the current page limit with a word count
limit for major briefing.

Summary of Major Provisions: In an
effort to gauge the effectiveness of the
rules governing AIA trials, the Office
conducted a nationwide listening tour
in April and May of 2014, and in June
2014, published a Federal Register
Notice asking for public feedback about
the AIA trial proceedings. The Office
has reviewed carefully the comments
and, in response to public input, already
has issued a first, final rule, which was
published on May 19, 2015. That final
rule addressed issues concerning the
patent owner’s motion to amend, the
petitioner’s reply brief, and other
various changes. For instance, the final
rule provided ten additional pages for a
patent owner’s motion to amend,
allowed a claims appendix for a motion
to amend, and provided ten additional
pages for a petitioner’s reply brief, in
addition to other changes to conform the
rules to the Office’s established
practices in handling AIA proceedings.

The Office published a second,
proposed rule on August 20, 2015,
which addressed more significant
proposed changes to the rules and
proposed revisions to the Office Patent
Trial Practice Guide. The Office
received comments from the public on
these proposed rules, and presents in
this Federal Register document the
following final rules to address the
claim construction standard for AIA
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trials involving soon-to-be expired
patents, new testimonial evidence
submitted with a patent owner’s
preliminary response, Rule 11-type
certification, and word count for major
briefing. The Office will also amend its
Office Patent Trial Practice Guide to
comport with these rules changes and to
reflect developments in practice before
the Office concerning how the Office
handles additional discovery, live
testimony, and confidential information.

The Office anticipates that it will
continue to refine the rules governing
AIA ftrials to continue to ensure fairness
and efficiency while meeting all
congressional mandates. Therefore, the
Office continues to encourage comments
concerning how the rules may be
refined to achieve this goal.

Also, the Office is continuing to pro-
actively seek ways to enhance its
operations and explore alternative
approaches that might improve its
handling of post grant administrative
trials. As part of this process, the Office
published in the Federal Register a
Request for Comments on a Proposed
Pilot Program pertaining to the
institution and conduct of the post grant
administrative trials by a single judge to
provide the public an opportunity to
comment on the proposal. Proposed
Pilot Program Exploring an Alternative
Approach to Institution Decisions in
Post Grant Administrative Reviews, 80
FR 51540 (Aug. 25, 2015) (“Proposed
Pilot Program”). The Office currently
has a panel of three administrative
patent judges (APJs) decide whether to
institute a trial, and then typically has
the same three-AP]J panel conduct the
trial, if instituted. The Office sought
comments on whether to conduct a pilot
program under which the determination
of whether to institute a trial would be
made by a single APJ, with two
additional APJs being assigned if a trial
was instituted. This public
announcement of the proposed pilot
program sought to elicit comments,
including whether a single APJ
institution could potentially improve
efficiency while providing high quality
decisions and fairness to all sides.

In response to the Request for
Comments, the Office received eighteen
written submissions from intellectual
property organizations, associations,
businesses, law firms, patent
practitioners, and others. The majority
of comments opposed the proposed
pilot program; however, several
comments supported modified pilot
programs. The Office appreciates
receiving the comments, and has
considered and analyzed them. Taking
into account the comments received, the
Office has decided not to go forward

with the proposed pilot program at this
time.

Costs and Benefits: This rulemaking is
not economically significant, and is not
significant, under Executive Order
12866 (Sept. 30, 1993), as amended by
Executive Order 13258 (Feb. 26, 2002)
and Executive Order 13422 (Jan. 18,
2007).

Background

Development of the Final Rules

On September 16, 2011, the AIA was
enacted into law (Pub. L. 112-29, 125
Stat. 284 (2011)), and within one year,
the Office implemented rules to govern
Office trial practice for AIA ftrials,
including IPR, PGR, CBM, and
derivation proceedings pursuant to 35
U.S.C. 135, 316 and 326 and AIA
18(d)(2). See Rules of Practice for Trials
Before the Patent Trial and Appeal
Board and Judicial Review of Patent
Trial and Appeal Board Decisions, 77
FR 48612 (Aug. 14, 2012); Changes to
Implement Inter Partes Review
Proceedings, Post-Grant Review
Proceedings, and Transitional Program
for Covered Business Method Patents,
77 FR 48680 (Aug. 14, 2012);
Transitional Program for Covered
Business Method Patents—Definitions
of Covered Business Method Patent and
Technological Invention, 77 FR 48734
(Aug. 14, 2012). Additionally, the Office
published a Patent Trial Practice Guide
for the rules to advise the public on the
general framework of the regulations,
including the structure and times for
taking action in each of the new
proceedings. See Office Patent Trial
Practice Guide, 77 FR 48756 (Aug. 14,
2012).

In an effort to gauge the effectiveness
of these rules governing AIA ftrials, the
Office conducted a nationwide listening
tour in April and May of 2014. During
the listening tour, the Office solicited
feedback on how to make the trial
proceedings more fair and effective by
adjusting the rules and guidance where
necessary. To elicit even more input, in
June of 2014, the Office published a
Request for Comments in the Federal
Register and, at stakeholder request,
extended the period for receiving
comments to October 16, 2014. See
Request for Comments on Trial
Proceedings Under the America Invents
Act Before the Patent Trial and Appeal
Board, 79 FR 36474 (June 27, 2014). The
Office addressed all public comments
that involved changes to the page
limitations for a patent owner’s motion
to amend or a petitioner’s reply brief in
a first, final rulemaking. See
Amendments to the Rules of Practice for
Trials Before the Patent Trial and

Appeal Board, 80 FR 28561 (May 19,
2015). The Office addressed the
remaining comments in the second,
proposed rulemaking. See Amendments
to the Rules of Practice for Trials Before
the Patent Trial and Appeal Board, 80
FR 50720 (Aug. 20, 2015).

In the second, proposed rulemaking,
the Office sought comments on the
proposed rules involving the
application of a Phillips-type claim
construction for patents expiring during
a proceeding, the ability to submit new
testimonial evidence in the patent
owner preliminary response, a Rule 11-
type certification for papers filed in a
proceeding, and word count for major
briefing. The Office received twenty-
eight comments from bar associations,
corporations, law firms, and individuals
addressing the proposed rules. Many of
the comments supported application of
a Phillips-type construction for claims
of a patent that will expire during an
AIA proceeding, a patent owner’s ability
to submit new testimonial evidence in
its preliminary response, word count for
major briefing, and a Rule-11 type
certification. The Office appreciates the
thoughtful comments provided by the
public, which are available on the
USPTO Web site: http://www.uspto.gov/
patents-application-process/patent-
trial-and-appeal-board/comments-
amendments-rules-practice-trials. The
Office addresses all of the comments on
the proposed rules below.

Claim Construction Standard

In the proposed rules, the Office
noted that the application of a Phillips-
type claim construction for claims of a
patent that will expire prior to the
issuance of a final written decision is
appropriate. 80 FR at 50722. For these
patents, the Office proposed to apply a
Phillips-type standard during the
proceeding. Id. The Office asked a series
of questions to elicit comments
concerning when to apply a Phillips-
type construction. For instance, the
Office asked: Should the Office set forth
guidelines where a petitioner may
determine, before filing a petition,
which claim construction approach will
be applied by the Office based on the
relevant facts? Should the petitioner
who believes that the subject patent will
expire prior to issuance of a final
written decision be required to submit
claim interpretation analysis under both
a Phillips-type and broadest reasonable
interpretation approaches or state that
either approach yields the same result?
Should the Office entertain briefing after
a petition is filed, but before a patent
owner preliminary response is filed,
concerning what standard should be
applied? Id. The Office also invited
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comments on any workable and efficient
solutions for scenarios where the patent
owner chooses to forgo the right to
amend claims in an AIA proceeding. Id.

The Office has considered carefully
the comments and determined to permit
either party to request by motion a
Phillips-type construction if a party
certifies that the patent will expire
within eighteen months from the entry
of the Notice of Filing Date Accorded to
Petition. A request by either party for a
Phillips-type construction must be done
by motion, triggering a conference call
with the panel to discuss the request to
resolve whether such a motion is
appropriate under the circumstances
and whether any other briefing is
necessary for each party to be able to
address adequately the appropriate
construction standard. For instance,
petitioner may be afforded an
opportunity to address a Phillips-type
construction analysis before patent
owner is required to file its preliminary
response.

Comment 1: As to the claim
construction standard the Office uses
generally in AIA trial proceedings,
many commenters support the Office’s
continued application of the broadest
reasonable interpretation standard to
ensure higher quality patents by
encouraging more definitive claim
drafting, clarifying intended claim
scope, and providing a better notice
function to the public. Other
commenters asserted that because a
small number of motions to amend have
been granted, the Office should apply a
Phillips-type construction in all ATA
proceedings. These commenters stated
that AIA proceedings are meant to be
adjudicative; therefore, a differing
standard akin to a district court claim
construction analysis is appropriate and
in the interest of justice. These
commenters also assert that neither the
difference between “patentability” and
“validity,” nor the canon of
construction calling for preservation of
validity as applied in district court,
necessitates the application of a
broadest reasonable interpretation
standard in an AIA proceeding. Also,
these commenters asserted that because
the majority of patents involved in inter
partes reviews are also in parallel
litigation with a route of appeal to the
same reviewing court, using a differing
standard for claim construction could
lead to inconsistent outcomes, and
therefore, is inappropriate.

Response: The Office continues to
agree with the comments that stated that
applying the broadest reasonable
interpretation for a claim is consistent
with the Office’s long-standing practice
in post-issuance proceedings and

encourages clear and unambiguous
claim drafting. The Office notes that this
standard also promotes consistency
across all reexaminations, reissues, and
AIA proceedings involving the same
patent or family of patents before the
Office. The Office disagrees that no
reasonable opportunity to amend exists,
as some comments argued based solely
on the number of amendments
permitted to date. The Federal Circuit
has stated, “[a]lthough the opportunity
to amend is cabined in the IPR setting,
it is thus nonetheless available,” and
specifically addressed the prohibition
on post-issuance broadening of claims at
issue in the case, further stating that at
least this restriction on motions to
amend “does not distinguish pre-IPR
processes or undermine the inferred
congressional authorization of the
broadest reasonable interpretation
standard in IPRs.” In re Cuozzo Speed
Techs., LLC, 793 F.3d 1268, 1278 (Fed.
Cir. July 8, 2015), cert. granted sub
nom., Cuozzo Speed Techs. LLC. v. Lee,
136 S. Ct. 890 (mem.) (2016). Also, the
Office does not agree that using differing
standards for claim construction in
different tribunals presents a scenario
where inconsistencies are inappropriate.
See In re Swanson, 540 F.3d 1368, 1377
(Fed. Cir. 2008) (citing Ethicon, Inc. v.
Quigg, 849 F.3d 1422, 1429 & n.3 (Fed.
Cir. 1988)) (stating inconsistent findings
concerning validity in different
proceedings may be appropriate).
Appropriate rationales exist to apply the
broadest reasonable interpretation claim
construction standard when there is an
ability to clarify claim scope and to
apply a Phillips construction when no
opportunity to amend exists and claims
should be construed to preserve validity
if possible.

Applying the broadest reasonable
interpretation standard in the
proceedings serves an important patent
quality assurance function. Therefore,
the Office agrees with comments that
the application of the broadest
reasonable interpretation for claims
furthers the congressional goal of
providing ‘“‘a meaningful opportunity to
improve patent quality and restore
confidence in the presumption of
validity that comes with issued patents
in court.” H.R. Rep. No. 112—-98(I) at 48
(2011), reprinted in, 2011 USCCAN 67,
78 (discussing post-grant proceedings).
Finally, the Office notes that because
issued patents can return to the Office
through a number of different avenues
in addition to AIA trials, it should
follow the same claim construction
approach in all of its proceedings.
Inconsistent results could become an
issue if the Office adopted a standard of

claim construction other than the
broadest reasonable interpretation for
post-grant reviews. Specifically, the AIA
contemplates that there will be multiple
proceedings in the Office, and thus
requires the Office to establish rules
concerning the relationships between
the various proceedings. For example,
there may be an inter partes review of

a patent that is also subject to an ex
parte reexamination, where the patent is
part of a family of co-pending
applications all employing the same
claim terminology. Difficulties could
arise where the Office is handling
multiple proceedings with different
claim construction standards applicable.

Comment 2: Several comments
offered input on the timing and
procedure for briefing the issue of the
appropriate claim construction
approach. One commenter offered that
the Office should promulgate guidelines
for when petitioner should offer a
Phillips-type construction in a petition,
but not penalize a petitioner for
applying an incorrect construction
standard, and other commenters
asserted that petitioners should not be
required to submit both a broadest
reasonable interpretation and a Phillips-
type construction in the petition
because it presents too great a burden
for petitioner. Some commenters
suggested that additional briefing could
be provided prior to the patent owner
response addressing which standard of
claim construction should apply. Some
commenters asked that the Office set
forth clear rules as to when each
standard of claim construction applies
so that there is no increase of cost or
duration of the proceeding due to
contesting which approach should
apply.

Several commenters offered a bright-
line rule of a fixed period of time to
determine when to apply a Phillips-type
construction. Under this bright-line
rule, if a patent expires during the fixed
time period, a Phillips-type construction
approach will apply, and if the patent
does not expire during the fixed time
period, a broadest reasonable
interpretation approach will apply.
Some commenters requested a three or
four year fixed period of time for which
a Phillips-type construction would be
applied for patents that expire within
the time period to account for any
appeal to the Federal Circuit and
possible remand. One commenter
pointed to Institute Pasteur v. Focarino,
738 F.3d 1337 (Fed. Cir. 2015), to
support a three-year, bright-line rule for
applying a Phillips-type construction,
arguing that such a length of time is
necessary because the Federal Gircuit
recognized that no opportunity existed
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to amend claims in a patent that expired
two months after issuance of the Office
decision on appeal. Other commenters
suggested a bright line rule of applying
a Phillips-type construction if a petition
is filed less than eighteen months before
the patent’s expiration date because it
takes into account the potential time to
complete both the preliminary
proceeding and trial phases of an AIA
proceeding. Others proposed that if a
patent expires within two years from the
filing of a petition, a Phillips-type
construction should apply to take into
account any possible six-month
extension of the proceeding due to good
cause. One commenter suggested a
flexible approach where a Phillips-type
construction should be applied if the
parties agree to such a construction.

Response: The Office agrees that
procedures to determine which claim
construction standard applies to a
patent that may expire before the
conclusion of a proceeding should
minimize the cost and burden to the
parties, and also offer a full and fair
opportunity for each party to present its
case under the appropriate approach.
The Office agrees that it is too
burdensome to require a petitioner to
submit in its petition a construction
under both a broadest reasonable
construction and a Phillips-type
construction if the petitioner determines
that the challenged patent may expire
before the end of the proceeding.
Application of a bright-line rule
applying a specific time period during
which, if a patent expires, a Phillips-
type construction should be applied, is
problematic because it does not address
the actual question of whether a patent
has expired before an AIA proceeding is
completed. There is no disagreement
that an expired patent cannot be
amended; if a patent does not expire
during an AIA proceeding, however, it
is equally true that it is subject to
amendment. The Office declines to
speculate as to what may happen after
an AIA proceeding has been concluded
to determine an appropriate course of
action to take during the proceeding as
the Office cannot presume that all final
written decisions will be appealed.

The Office believes that the best
approach to determine when a
particular patent will expire is to allow
either party to request by motion that a
Phillips-type construction be applied in
the proceeding after certifying that the
patent will expire within eighteen
months of the filing of the Notice of
Filing Date Accorded. This procedure
provides a panel with flexibility to
address any factual scenario presented
by a particular case. The Office agrees
with commenters that a motions

practice in which the petitioner may be
able to brief an alternative construction
before patent owner files its preliminary
response may be an efficient way to
proceed, but such choice is left to the
discretion of the panel. Ever mindful of
the statutory deadlines that exist in AIA
proceedings, such a procedure provides
the panel with a way to manage
efficiently a proceeding where the claim
construction may differ from what a
petitioner has presented in its petition.

Comment 3: One commenter
suggested that a Markman-type
proceeding may be held after institution
of a trial, but before a patent owner has
to file its patent owner response.

Response: Although the timing in
some cases may require that the
applicable claim construction must be
briefed or determined after institution,
the Office prefers to resolve the
applicable claim construction standard
before institution, and ideally, before
the patent owner preliminary response
deadline has passed. The earlier that the
appropriate standard for claim
construction may be determined, the
more guidance the Office may provide
in its institution decision for the parties
to conduct the trial, including
discovery, appropriately and efficiently,
and in some cases, the Office may
decide to deny institution when
applying the appropriate standard.

Comment 4: One commenter asserted
that where claim terms in dispute in an
AIA review proceeding have been
construed in a final, non-appealable
court decision involving the same
parties or their privies, the Office
should adopt that claim construction as
a matter of issue preclusion and to avoid
inconsistent results.

Response: Parties can and have
asserted in AIA proceedings that a
previous claim construction issued in a
court decision controls. The Office has
reviewed such assertions in light of the
facts of each particular case, and has
adopted district court constructions
when appropriate. See, e.g., Google Inc.
v. Simpleair Inc., CBM2014—-00054, slip
op. at 7 (PTAB May 13, 2014) (Paper 19)
(adopting district court’s constructions,
which both parties asserted should be
applied in the AIA proceeding, as
consistent with the broadest reasonable
construction); Kyocera Corp. v.
Softview, LLC, IPR2013—-0004, IPR2013—
00257, slip op. at 5 (PTAB March 21,
2014) (Paper 53) (same). A per se rule
applying issue preclusion to avoid
inconsistencies between two fora’s
claims constructions, however, is not
appropriate in light of the fact specific
nature of the application of issue
preclusion, the differing construction
approaches applied in the district court

and the Office, and patent owner’s
opportunity to amend its challenged
claims in an AIA proceeding to conform
to a prior district court construction.

Comment 5: One commenter sought a
rule that claim amendments will not be
permitted in situations where the patent
will expire during the statutory time
allowed for the completion of the inter
partes review proceeding. The
commenter noted that a patent must
have some enforceable life after a
proceeding for an amendment to be
meaningful, otherwise, the amendment
is tantamount to a cancelation of the
original claim. The commenter also
noted that the Office can ensure that a
patent will expire during the proceeding
by issuing a final written decision after
expiration of the patent at issue.

Response: The Office appreciates the
comments and recognizes that the
amendment process may not be effective
if the patent is expiring or near
expiration during the pendency of an
AIA proceeding. The Office, however,
does not believe that a rule change is
necessary to address such a situation
because the current rules offer the panel
the ability to address such situations
when they arise.

Comment 6: Commenters suggested
that allowing a patent owner to forgo an
opportunity to amend claims in its
patent to receive a Phillips-type
construction is unworkable and unfair
to petitioner. Also, one commenter
noted that to allow a patent owner to
forgo amendment also raises an issue as
to whether other proceedings before the
Office with the same patent would also
be subject to patent owner’s choice to
forgo the opportunity to amend. The
commenter opined that a patent owner
may forgo amendment and ensure a
Phillips-type construction by terminally
disclaiming the term of its patent before
an AIA proceeding is filed. The
commenter noted that generally a patent
owner has asserted its patent before an
AIA proceeding is filed, and thus has
the opportunity to file a terminal
disclaimer before a petition is filed.

Response: The Office agrees that
allowing a patent owner to disclaim the
term of its patent during an AIA
proceeding to ensure a Phillips-type
construction may be unworkable.
Providing a petitioner with a full and
fair opportunity to address claim
construction under the appropriate
approach would be difficult if a patent
owner were able to disclaim patent term
late in a proceeding. Also, whether a
patent owner chooses to file a terminal
disclaimer or simply forgoes the
opportunity to file a motion to amend,
the opportunity to amend was available
to the patent owner, but the patent
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owner chose not to avail itself of the
opportunity. It is this opportunity to
amend claims to clarify their scope and
to notify the public of what is
encompassed by a claim that forms, at
least in part, the Office’s application of
the broadest reasonable interpretation
standard.

Comment 7: Commenters suggested
that the Office must consider
prosecution history in claim
construction.

Response: The Office appreciates the
comment and agrees that relevant
prosecution history should be
considered when specifically cited,
explained, and relied upon by the
parties. See Microsoft Corp. v.
Proxyconn, Inc., 789 F.3d 1292, 1298
(Fed. Cir. 2015).

Patent Owner’s Motions To Amend

In the Notice of Proposed
Rulemaking, the Office noted that AIA
proceedings are neither ex parte patent
prosecution of a patent application nor
patent reexamination or reissue. The
Board does not conduct a prior art
search to evaluate the patentability of
the proposed substitute claims, and any
such requirement would be impractical
given the statutory structure of ATA
proceedings. If a motion to amend is
granted, the substitute claims become
part of an issued patent, without any
further examination by the Office.
Because of this constraint, the Office has
set forth rules for motions to amend that
account for the absence of an
independent examination by the Office
where a prior art search is performed as
would be done during prosecution of a
patent application, reexamination, or
reissue.

The Office stated in Idle Free Systems,
Inc. v. Bergstrom, Inc., Case IPR2012—
00027 (PTAB June 11, 2013) (Paper 26)
(informative), that in a motion to
amend, ‘“[t|he burden is not on the
petitioner to show unpatentability, but
on the patent owner to show patentable
distinction over the prior art of record
and also prior art known to the patent
owner.” Id. at 7 (emphasis added). The
Office subsequently clarified this
statement, and specifically, addressed
the meaning of the terms ““prior art of
record” and ‘““prior art known to the
patent owner,” and how the burden of
production shifts to the petitioner once
the patent owner has made its prima
facie case for patentability of the
amendment. See MasterImage 3D, Inc.
v. RealD Inc., Case IPR2015-00040, slip
op. at 1-3 (PTAB July 15, 2015) (Paper
42). This decision clarifies that a patent
owner must argue for the patentability
of the proposed substitute claims over
the prior art of record, which includes

the following: (a.) Any material art in
the prosecution history of the patent;
(b.) any material art of record in the
current proceeding, including art
asserted in grounds on which the Board
did not institute review; and (c.) any
material art of record in any other
proceeding before the Office involving
the patent. Id. at 2. The Patent Owner
must also distinguish over any art
provided in light of a patent owner’s
duty of candor, and any other prior art
or arguments supplied by the petitioner,
in conjunction with the requirement
that the proposed substitute claims be
narrower than the claims that are being
replaced. Id. at 3.

In addition, the Office stated in the
Notice of Proposed Rulemaking that the
decision in MasterImage clarified how
the burden of production shifts between
the parties with regard to a motion to
amend. “With respect to a motion to
amend, once Patent Owner has set forth
a prima facie case of patentability of
narrower substitute claims over the
prior art of record, the burden of
production shifts to Petitioner. In its
opposition, Petitioner may explain why
Patent Owner did not make out a prima
facie case of patentability, or attempt to
rebut that prima facie case, by
addressing Patent Owner’s evidence and
arguments and/or by identifying and
applying additional prior art against
proposed substitute claims. Patent
Owner has an opportunity to respond in
its reply. The ultimate burden of
persuasion remains with Patent Owner,
the movant, to demonstrate the
patentability of the amended claims.”
MasterImage, slip op. at 3 (citing
Microsoft Corp. v. Proxyconn, Inc., 789
F.3d 1292, 1307 (Fed. Cir. 2015)). The
Office also stated in the Notice of
Proposed Rulemaking that it currently
does not contemplate a change in rules
or practice to shift the ultimate burden
of persuasion on patentability of
proposed substitute claims from the
patent owner to the petitioner.
Depending on the amendment, a
petitioner may not have an interest in
challenging patentability of any
substitute claims. Therefore, to ensure
patent quality and to protect the public
interest, the ultimate burden of
persuasion on patent owner’s motion to
amend remains best situated with the
patent owner, to ensure that there is a
clear demonstration on the record that
the proposed substitute claims are
patentable, given that there is no
opportunity for separate examination of
these newly proposed substitute claims
in these adjudicatory-style AIA
proceedings. See Microsoft, 789 F.3d at
1307 (stating ultimate burden of

persuasion remains with the patent
owner, the movant, to demonstrate the
patentability of the substitute claims).

The Office received a spectrum of
comments that ranged from approval of
the Office’s current motion to amend
practice to those seeking significant
changes to that practice. The Office
addresses these additional comments
below.

Comment 1: Commenters stated that
patent owners should have the burden
to establish a prima facie case of
patentability of narrower substitute
claims only over the prior art involved
in grounds upon which the trial was
instituted or at least the prior art of
record in the AIA proceeding. Such a
proposal, one commenter asserted,
promotes efficiency by not requiring
consideration of prior art that a
petitioner has not asserted establishes
unpatentability, and does not change
the ultimate burden of persuasion from
the patent owner. Another commenter
stated that placing a burden on the
patent owner to establish patentability
over prior art not of record in the AIA
proceeding inappropriately extends the
burden imposed by 37 CFR 42.20(c),
contrary to statements made in
Microsoft v. Proxyconn. Another
commenter suggested that the Office
cannot require by decision any showing
beyond what is required by 37 CFR
42.121.

Response: Although the Office
appreciates that other procedures would
streamline presenting a motion to
amend, the Office remains concerned
that if such a motion to amend were
granted, the substitute claims become
part of an issued patent without any
further examination by the Office. To
account appropriately for this lack of
independent examination of substitute
claims, the Office has required the
patent owner to show in its motion to
amend patentability over: (a.) Any
material art in the prosecution history of
the patent; (b.) any material art of record
in the current proceeding, including art
asserted in grounds on which the Board
did not institute review; and (c.) any
material art of record in any other
proceeding before the Office involving
the patent, in addition to showing
patentability over prior art of record in
the proceeding. The Office agrees with
one commenter that such a requirement
does not place an onerous or undue
burden on patent owner. Also, such a
requirement is not inconsistent with 37
CFR 42.20(c) or Microsoft v. Proxyconn.
In a motion to amend, the patent owner
is asking the Office to enter new claims
in an issued patent that were not
examined. The patent owner as the
movant has the burden to show
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patentability. See Microsoft, 789 F.3d at
1307 (““The Board has reasonably
interpreted these provisions [35 U.S.C.
318(b) and 37 CFR 42.20(c)] as requiring
the patentee to show that its substitute
claims are patentable over the prior art
of record, at least in circumstances in
this case.”). The Federal Circuit also
confirmed in Microsoft that the Office
appropriately relies on prior art to
determine patentability of substitute
claims when the patent owner is given
adequate notice and opportunity to
present arguments distinguishing that
reference. Microsoft, 789 F.2d at 1307—
08; see Nike, Inc. v. Adidas AG, No.
2014-1719, 2016 WL 537609, at *3-5
(Fed. Cir. 2016); Prolitec, Inc. v. Scentair
Techs., Inc., 807 F.3d 1353, 1363—-64
(Fed. Cir. 2015). The Federal Circuit
also confirmed that 37 CFR 42.121 does
not provide an exhaustive list of
grounds upon which the Office can
deny a motion to amend, id. at 1306,
and choosing adjudication over
rulemaking for motions to amend is not
abusing the PTO’s discretion. Id. at
1307.

Comment 2: Several commenters
expressed concern about the
consistency in application of decisions
that are not deemed precedential,
suggesting a standing order specifying
which informative decisions govern a
motion to amend may ensure such
consistency.

Response: The Office appreciates the
comments and will consider further
how best to ensure uniformity in the
application of requirements for motions
to amend. Currently, the rules require
that a party must confer with the panel
before filing a motion to amend, during
which the panel provides guidance for
such a motion. 37 CFR 42.121(a) and
42.221(a). The Office will further
consider ways to promote uniformity in
the requirements for a motion to amend,
such as by designating opinions
precedential, issuing a standing order
setting forth what requirements govern
a proceeding for motions to amend, or
other means.

Comment 3: Commenters suggested
that the Office provide more guidance
on the requirements that a patent owner
must meet to establish patentability of
substitute claims in a motion to amend
such as the method and scope of a prior
art search, whether a patent owner
should specify the most relevant prior
art in an affidavit, or what constitutes an
acceptable definition of a key term in a
motion to amend.

Response: The Office will endeavor to
provide guidance through its
adjudicatory process including
evaluating whether decisions providing
guidance should be made precedential.

Comment 4: A few commenters
suggested using examiners to ensure
patentability of proposed substitute
claims in a motion to amend.

Response: As the Office stated in the
Notice of Proposed Rulemaking, it does
not contemplate seeking assistance from
the Examining Corps for review of
motions to amend, but will continue to
evaluate the best way to improve the
practice.

Patent Owner’s Preliminary Response

In the Notice of Proposed
Rulemaking, the Office proposed
amending the rules to allow the patent
owner to file new testimonial evidence
without any limit on scope with its
preliminary response. Because the time
frame for the preliminary phase of an
AIA proceeding does not allow
generally for cross-examination of a
declarant before institution as of right,
nor for the petitioner to file a reply brief
as of right, the Office is amending the
rules to provide that any factual dispute
created by testimonial evidence that is
material to the institution decision will
be resolved in favor of the petitioner
solely for purposes of determining
whether to institute a trial. This
presumption was proposed, among
other reasons, to preserve petitioner’s
right to challenge statements made by
the patent owner’s declarant, which
may be done as of right during a trial.

Commenters who favored allowing
patent owner to present new testimonial
evidence at the pre-institution stage
expressed two areas of concern with the
proposed changes to allow new
testimonial evidence to be submitted
with patent owner’s preliminary
response: (1) The presumption in favor
of petitioner for resolving factual
disputes; and (2) the availability of a
reply. The Office addresses these
comments below in the responses to
Comment 4 and Comment 5.

Comment 1: Many commenters
support allowing patent owner to
submit new testimonial evidence at the
pre-institution stage, asserting that it
presents a better balance of the
opportunity to present evidence for both
sides, thus leveling the playing field and
encouraging full disclosure of rebuttal
evidence by patent owner, and provides
the Office with the best available
information to decide whether to
institute a trial. Others posited that
allowing patent owner to submit new
testimonial evidence in the patent
owner preliminary response may also
lead to settlement or other early
disposition of the proceeding resulting
in reduced expense and judicial
economy. One commenter noted that
capping the number of declarations that

a patent owner may submit with its
preliminary response may prevent
presentation of too many factual
disputes that cannot be resolved prior to
institution. Another commenter sought
assurance that the Office will not draw
a negative inference from a decision to
forgo submitting new testimonial
evidence.

Response: The Office appreciates
these comments and amends the rule to
allow a patent owner to submit new
testimonial evidence with its
preliminary response, with the caveat
that, if a genuine issue of material fact
is created by testimonial evidence, the
issue will be resolved in favor of
petitioner solely for institution purposes
so that petitioner will have an
opportunity to cross-examine the
declarant during the trial. The Office
does not believe that any express
restriction on the number of
declarations that a patent owner may
submit with its preliminary response is
necessary at this time. Also, just as the
Office places no negative inference on
patent owner’s choice to forgo an
opportunity to file a preliminary
response, no negative inference will be
drawn if a patent owner decides not to
present new testimonial evidence with
a preliminary response.

Comment 2: Some commenters
disagreed with the proposal to allow
patent owners to submit new
testimonial evidence with a preliminary
response because such a rule may cause
petitions to be denied without petitioner
having the opportunity to cross examine
a declarant or to reply to the new
evidence. These commenters asserted
that because a decision on institution is
not appealable, a denial based on new
testimonial evidence, without the
safeguards of the procedures at trial that
provide an opportunity for cross-
examination of declarants and for a
petitioner reply, is problematic. Also,
these commenters noted that to apply
such procedures prior to institution to
alleviate these concerns also is
problematic because it creates a trial-
before-a-trial scenario when the
institution decision should remain
focused on the sufficiency of the
petition. These commenters suggest that
patent owner, on the other hand, would
not be prejudiced by having to wait
until filing its response to submit new
testimonial evidence because there is an
opportunity to fully develop the record
post-institution, making the current
rules fair to all parties. Several
commenters expressed concern that
allowing patent owner to present new
testimonial evidence prior to institution
of a trial will increase its costs with no
substantive gain. Patent owners now
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may point out deficiencies in the
petition, but permitting new testimonial
evidence will only create factual
disputes for which the Office would
apply the presumption in favor of
petitioner and institute.

Response: The Office understands the
concern that a petition should not be
denied based on testimony that supports
a finding of fact in favor of the patent
owner when the petitioner has not had
an opportunity to cross-examine the
declarant. For that reason, the Office
will resolve a genuine issue of fact
created by patent owner’s testimonial
evidence in favor of the petitioner solely
for purposes of institution. In
appropriate circumstances, a panel, in
its discretion, may order some limited
discovery, including cross-examination
of witnesses, before institution. It is
premature to assess the effect of
allowing patent owner to present new
testimonial evidence at the preliminary
stage, but as it is not mandatory to
submit such evidence, the patent owner
will have to assess the value of
submitting such evidence based on the
particular case. The Office does not
agree that patent owner’s submission of
new testimonial evidence necessarily
creates a factual dispute that may not be
resolved pre-institution. As the Federal
Circuit has recognized, “[t]he mere
existence in the record of dueling expert
testimony does not necessarily raise a
genuine issue of material fact.”
Mortgage Grader, Inc. v. First Choice
Loan Servs., No. 2015-1415, 2016 WL
362415, at * 8 (Fed. Cir. Jan. 20, 2016)
(citing KTEC, Inc. v. Vita-Mix Corp., 696
F.3d 1364, 1374-76 (Fed. Cir. 2012)
(affirming grant of summary judgment
that design patent was not analogous
art, despite contrary opinion in expert
report); Minkin v. Gibbons, P.C., 680
F.3d 1341, 1351-52 (Fed. Cir. 2012)
(indicating that summary judgment of
invalidity may be available
notwithstanding expert report
supporting validity)).

Comment 3: One commenter
questioned the weight to be given to
new testimonial evidence presented
with the preliminary response when
reaching the final written decision. The
commenter also asked how the scope of
discovery post-institution would be
modified where testimonial evidence
was presented pre-institution.

Response: The Office will resolve
these issues on a case-by-case basis. In
general, a party has the opportunity to
cross-examine affidavit testimony
submitted by another party unless the
Board orders otherwise. 37 CFR
42.51(b)(1)(ii). If expert testimony
presented by the patent owner at the
preliminary stage is relied on at the trial

stage, the rule would apply unless the
panel decides otherwise. For example, if
the testimony is withdrawn at the trial
stage, the Board would have to consider
whether cross-examination falls within
the scope of additional discovery. See
35 U.S.C. 316(a)(5), 326(a)(5); 37 CFR
42.51(b)(2).

Comment 4: Commenters favor the
presumption for petitioner for factual
disputes created by new testimonial
evidence submitted by patent owner
with its preliminary response as a mere
factual contradiction from the patent
owner should not prevent institution
without cross-examination. One
commenter wanted immediate cross-
examination of patent owner’s new
testimonial evidence to test its veracity.
Other commenters suggested that a
presumption in favor of petitioner for
any factual issue is counter to the
statute and unfair to patent owners, and
may discourage presentation of new
testimonial evidence, because petitioner
bears the burden at all stages of an AIA
proceeding and the presumption is
contrary to the presumption of validity.
One commenter suggested that the
presumption should weigh in favor of
patent owner. Weighing evidence in
favor of petitioner is inconsistent with
petitioner’s burden, these commenters
asserted, and the inability to cross-
examine witnesses is the same for all
parties at the pre-institution stage,
negating a need for this presumption
because the parties are on equal footing.
One commenter suggested that the
availability of a pre-institution reply by
petitioner negates any need for this
presumption. Another commenter,
however, stated that the presumption is
appropriate in view of the statutory
scheme where a preliminary response
exists to point out the failure of a
petition to meet any requirement for
institution. Also, commenters asserted
that the presumption as drafted in the
Notice of Proposed Rulemaking is
overly broad and 37 CFR 42.108(c) and
42.208(c) should be amended to limit
expressly the application of any
presumptions in favor of the petitioner
to only disputed issues of material fact
where the dispute is created by the
introduction of the patent owner’s
unchallenged testimonial evidence.

Response: In light of the comments,
the Office clarifies in this final rule that
the presumption applies only when a
genuine issue of material fact is created
by patent owner’s testimonial evidence.
As previously stated, the Office also
agrees that not every factual
contradiction rises to the level of a
genuine issue of material fact that
would preclude a decision on the
factual issue at the preliminary stage of

a proceeding to assess whether
petitioner has met the threshold burden
for institution of a trial. The Office
declines to adopt a presumption in favor
of the patent owner for disputed facts at
the institution stage, as the patent owner
will have another opportunity to submit
evidence during the trial. Additionally,
because a denial of institution is a final,
non-appealable decision, deciding
disputed factual issues in favor of the
patent owner when a petitioner has not
had the opportunity to cross-examine
patent owner’s declarant is
inappropriate and contrary to the
statutory framework for AIA review.
See, e.g., 35 U.S.C. 316(a)(5), 326(a)(5).
That both parties are in the same
position at the preliminary stage, where
generally there is no time for cross-
examination of witnesses, does not
support the view that no presumption
should exist for either party because it
is only through the trial process that
each party is afforded a full and fair
opportunity to cross-examine
declarants. A presumption in favor of
petitioner for disputed facts, which may
be fully vetted during a trial when cross-
examination of declarants is available, is
appropriate given the effect of denial of
a petition.

Comment 5: Several commenters
asserted that petitioner should have a
reply as of right when patent owner
submits new testimonial evidence with
its preliminary response, and one
commenter advocated a reply of right
for petitioner at the pre-institution stage
regardless of whether patent owner
submits new testimonial evidence and
asserted such a reply is critical to ensure
that the Office decides institution based
on consideration of the full merits of
each party’s arguments. These
commenters suggested that the lack of a
reply as of right may be appropriate if
the Office is prepared to liberally grant
petitioners a reply to address patent
owner arguments that petitioner could
not have anticipated. These commenters
requested that the Office clarify under
what circumstances a reply would be
warranted. For instance, in addition to
allowing petitioner to respond to
arguments that it could not have
anticipated, several commenters
asserted that a right to reply should be
granted when any threshold issues are
addressed by the new testimonial
evidence such as CBM-eligibility,
proper identification of real parties-in-
interest, and statutory bar issues under
35 U.S.C. 315(b). Another commenter
sought clarification as to the standard to
be applied for granting a reply, such as
interest of justice or good cause. One
commenter asserted that a petitioner’s
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reply is unnecessary at the preliminary
stage because it can anticipate the
patent owner’s response to arguments
from patent owner’s positions taken in
parallel litigation. One commenter
wanted more guidance on the timing
and content of a reply, such as limiting
it to a response to the new testimonial
evidence, and whether allowing a reply
would affect the timing of institution or
the final decision.

Response: The Office believes that
although submission of patent owner
testimonial evidence at the preliminary
stage may warrant granting petitioner a
reply to such evidence, the decision
concerning whether petitioner will be
afforded a reply and the appropriate
scope of such a reply rests best with the
panel deciding the proceeding to take
into account the specific facts of the
particular case.

Additional Discovery

In the Notice of Proposed
Rulemaking, the Office stated that it will
continue to apply several factors on a
case-by-case basis when considering
whether additional discovery in an inter
partes review is necessary in the interest
of justice, as follows:

1. More Than A Possibility And Mere
Allegation. The mere possibility of
finding something useful, and mere
allegation that something useful will be
found, are insufficient. Thus, the party
requesting discovery already should be
in possession of a threshold amount of
evidence or reasoning tending to show
beyond speculation that something
useful will be uncovered. “Useful” does
not mean merely “relevant” or
“admissible,” but rather means
favorable in substantive value to a
contention of the party moving for
discovery.

2. Litigation Positions And
Underlying Basis. Asking for the other
party’s litigation positions and the
underlying basis for those positions is
not necessarily in the interest of justice.

3. Ability To Generate Equivalent
Information By Other Means. Discovery
of information a party reasonably can
figure out, generate, obtain, or assemble
without a discovery request would not
be in the interest of justice.

4. Easily Understandable Instructions.
The requests themselves should be
easily understandable. For example, ten
pages of complex instructions are prima
facie unclear.

5. Requests Not Overly Burdensome
To Answer. The Board considers
financial burden, burden on human
resources, and burden on meeting the
time schedule of the review. Requests
should be sensible and responsibly
tailored according to a genuine need.

Garmin Int’l, Inc. v. Cuozzo Speed
Techs. LLC, Case IPR2012-00001, slip
op. at 6-7 (PTAB Mar. 5, 2013) (Paper
26) (informative). The Office also
applies similar factors in post-grant
reviews and covered business method
patent reviews when deciding whether
the requested additional discovery is
supported by a good cause showing and
“limited to evidence directly related to
factual assertions advanced” by a party.
See 37 CFR 42.224; Bloomberg Inc. v.
Markets-Alert Pty Ltd, Case CBM2013—
00005, slip op. at 3-5 (PTAB May 29,
2013) (Paper 32). The Office also noted
that as discovery disputes are highly
fact dependent, the Office decides each
issue on a case-by-case basis, taking
account of the specific facts of the
proceeding. See, e.g., Bloomberg, Case
CBM2013-00005, slip op. at 6-7
(granting a specific and narrowly
tailored request seeking information
considered by an expert witness in
connection with the preparation of his
declaration filed in the proceeding).
Also, parties are encouraged to raise
discovery issues, and confer with each
other regarding such issues, as soon as
they arise in a proceeding.

In the Notice of Proposed
Rulemaking, the Office also noted that
it has provided guidance on its Web
site, see, e.g., http://www.uspto.gov/
blog/aia/entry/message from
administrative_patent judges, in
response to comments generated from
these questions, and will revise the
Office Patent Trial Practice Guide to
reflect this guidance.

Comment 1: Several commenters
expressed agreement with the
application of the Garmin factors on a
case-by-case basis. Commenters noted
that application of the Garmin factors in
deciding whether to grant additional
discovery helps control costs, allows
completion of a trial within the one-year
time period avoiding a trial within a
trial, and avoids discovery pitfalls found
in district court litigation. Other
commenters applauded the requirement
of highly targeted and limited discovery
requests to ensure that discovery is not
overly burdensome. For instance,
requiring a showing of nexus between
the alleged objective indicia of non-
obviousness and the claimed invention
is appropriate before granting additional
discovery of a party’s products.

Response: The Office agrees with
these comments. Application of the
Garmin factors provides a flexible
approach to address each motion’s
unique set of facts, which necessitates a
case-by-case approach.

Comment 2: One commenter
requested that the Office relax the
application of the first Garmin factor to

require only ““a reasonable basis that the
non-moving party has evidence relevant
to an issue” when juxtaposed with the
fifth factor considering the burdensome
nature of the requests.

Response: The Office appreciates the
comment, but does not believe that it is
necessary to relax the application of the
first Garmin factor as the Office resolves
the factors on a case-by-case basis.

Comment 3: One commenter urged
consistency in the application of the
Garmin factors in determining whether
to grant additional discovery and asks
for precedential decisions for guidance.

Response: The Office agrees that
panels should strive for consistency
when addressing motions for additional
discovery that present similar facts. The
Office also does review opinions in an
effort to identify ones that should be
designated as precedential, and notes
that the public may also ask the Office
to consider designating a particular
opinion as precedential. Resolving
discovery issues, however, is so highly
dependent on the facts of the particular
case that precedents often are not
helpful.

Comment 4: One commenter asked
that if a discovery request addresses a
standing issue, it should be liberally
granted.

Response: The nature of the issue to
be resolved in discovery disputes is
taken into account when assessing the
Garmin factors. The Garmin factors are
appropriate and adequate to resolve
whether discovery should be granted for
information relating to standing issues
in addition to any other issue for which
a party seeks discovery.

Comment 5: A commenter urged the
Office to add the following additional
factors to the Garmin factors for
consideration by a panel: (1) Whether
the information is solely within the
possession of the other party; (2)
whether the information already has
been produced in a related matter; and
(3) whether the discovery sought relates
to jurisdictional issues under 35 U.S.C.
315 and 325.

Response: Garmin sets forth a flexible
and representative framework for
providing helpful guidance to the
parties, and assisting the Office to
decide whether additional discovery
requested in an inter partes review is
necessary in the interest of justice,
consistent with 35 U.S.C. 316(a)(5), or
whether additional discovery in a post-
grant review is supported by a good
cause showing, consistent with 35
U.S.C. 326(a)(5). The list of factors set
forth in Garmin is not exhaustive. The
Office applies the factors on a case-by-
case basis, considering the particular
facts of each discovery request,
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including the particular arguments
raised by a party seeking additional
discovery. Under this flexible approach,
parties are permitted to present their
arguments using different factors
including those suggested in the
comments. In fact, the suggested
additional factors are subsumed
effectively already under the Garmin
factors, and have been considered by the
Office in deciding whether to grant
additional discovery requests. See, e.g.,
Int’l Sec. Exch., LLC v. Chi. Bd. Options
Exch., Inc., Case IPR2014—-00097 (PTAB
July 14, 2014) (Paper 20) (granting a
specific, narrowly tailored, and
reasonable request for additional
discovery of information that Patent
Owner could not have obtained
reasonably without a discovery request).

Comment 6: Several comments
indicated that, although the Garmin
factors are appropriate, they sometimes
are being applied incorrectly to require
the moving party to have the actual
evidence being sought.

Response: As explained in Garmin,
the moving party, who is seeking
additional discovery, should present a
threshold amount of evidence or
reasoning tending to show beyond
speculation that something useful will
be uncovered. Garmin, Case IPR2012—
00001, slip op. at 7-8. This factor
ensures that the opposing party is not
overly burdened, and the proceeding
not unnecessarily delayed, by
speculative requests where discovery is
not warranted. The Office, however,
does not require the moving party to
have any actual evidence of the type
being sought.

Additional Discovery on Evidence
Relating to Obviousness

In the Notice of Proposed
Rulemaking, the Office stated that the
Garmin factors currently provide
appropriate and sufficient guidance for
how to handle requests for additional
discovery, such as for evidence of
commercial success for a product of the
petitioner, which the Office will
continue to decide on a case-by-case
basis. In the Notice of Proposed
Rulemaking, the Office also encouraged
parties to confer and reach an agreement
on the information to exchange early in
the proceeding, resolving discovery
issues promptly and efficiently. See 37
CFR 42.51(a). The Office, however, will
continue to seek feedback as the case
law develops as to whether a more
specific rule for this type of discovery
is warranted or needed. In the Notice of
Proposed Rulemaking, the Office also
stated that the Garmin factors provide
helpful guidance to the parties and
assist the Office to achieve the

appropriate balance, permitting
meaningful discovery, while securing
the just, speedy, and inexpensive
resolution of every proceeding. The
Office also plans to add further
discussion as to how the Garmin factors
have been applied in the Office Patent
Trial Practice Guide.

In the Notice of Proposed
Rulemaking, the Office recognized that
it is important to provide a patent owner
a full and fair opportunity to develop
arguments regarding secondary
considerations. Evidence of many
secondary considerations (e.g., long-felt
need, industry praise, commercial
success of patent owner’s patented
product, widespread licensing) is
available to patent owners without
discovery. When patent owners seek
additional discovery on such issues,
however, the Office agreed that a
conclusive showing of nexus between
the claimed invention and the
information being sought through
discovery is not required at the time the
patent owner requests the additional
discovery. Nonetheless, some showing
of nexus is required to ensure that
additional discovery is necessary in the
interest of justice, in an inter partes
review, or is supported by a good cause
showing, in a post-grant review. See 35
U.S.C. 316(a)(5) and 326(a)(5); 37 CFR
42.51(b)(2) and 42.224. Notably, as
explained in Garmin concerning Factor
1, the mere possibility of finding
something useful, and mere allegation
that something useful will be found, are
insufficient to demonstrate that the
requested discovery is necessary in the
interest of justice. Garmin, slip op. at 6.
A patent owner seeking secondary
consideration evidence from a petitioner
should present a threshold amount of
evidence or reasoning tending to show
beyond speculation that something
useful will be uncovered. A mere
infringement contention or allegation
that the claims reasonably could be read
to cover the petitioner’s product is
generally insufficient, because such a
contention or allegation, for example,
does not show necessarily that the
alleged commercial success derives
from the claimed feature. Nor does it
account for other desirable features of
the petitioner’s product or market
position that could have contributed to
the alleged commercial success. See e.g.,
In re DBC, 545 F.3d 1373, 1384 (Fed.
Cir. 2008) (finding no nexus absent
evidence that “the driving force behind
[the allegedly successful product’s sales]
was the claimed combination”); John’s
Lone Star Distrib., Inc. v. Thermolife
Int’], LLC, IPR2014—-01201 (PTAB May
13, 2015) (Paper 30). The Office plans to

add further discussion on this issue to
the Office Patent Trial Practice Guide.
Comment 1: Although commenters
agreed with the use of the Garmin
factors as providing appropriate and
sufficient guidance for deciding motions
for additional discovery, and agreed
with a case-by-case approach, one
commenter questioned the case-by-case
approach and stated that proof of a
nexus between secondary consideration
evidence and the claimed invention
before authorizing discovery places too
high a burden on the patent owner.
Another commenter stated that a strong
nexus showing should be required and
infringement contentions do not by
themselves show such nexus.
Response: The scope of discovery in
AIA proceedings differs significantly
from the scope of discovery available
under the Federal Rules of Civil
Procedure in district court proceedings.
Because Congress intended AIA
proceedings to be a quick and cost-
effective alternative to litigation, the
statute provides only limited discovery
in trial proceedings before the Office.
See 35 U.S.C. 316(a)(5) and 326(a)(5); 37
CFR 42.51(b)(2) and 42.224. Some
showing of nexus is required to ensure
that the additional discovery is
necessary in the interest of justice, in an
inter partes review, or is supported by
a good cause showing, in a post-grant
review

Real Party-in-Interest

The Office noted in the Notice of
Proposed Rulemaking that it is
important to resolve real party-in-
interest and privity issues as early as
possible, preferably in the preliminary
stage of the proceeding prior to
institution, to avoid unnecessary delays
and to minimize cost and burden on the
parties and the resources of the Office.
In most cases, the patent owner also
recognizes the benefit of raising a real
party-in-interest or privity challenge
early in the proceeding, before or with
the filing of its preliminary response, to
avoid the cost and burden of a trial if
the challenge is successful.

The Office also noted that to balance
efficiency with fairness, the Office, in
general, will permit a patent owner to
raise a challenge regarding a real party-
in-interest or privity at any time during
a trial proceeding. Such a position is
consistent with the final rule notice. See
Changes to Implement Inter Partes
Review Proceedings, Post-Grant Review
Proceedings, and Transitional Program
for Covered Business Method Patents;
Final Rule, 77 FR 48680, 48695 (Aug.
14, 2012) (“After institution, standing
issues may still be raised during trial. A
patent owner may seek authority from
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the Board to take pertinent discovery or
to file a motion to challenge the
petitioner’s standing.”). With respect to
a late challenge that reasonably could
have been raised earlier in the
proceeding, the Office will consider the
impact of such a delay on a case-by-case
basis, including whether the delay is
unwarranted or prejudicial. The Office
also will consider that impact when
deciding whether to grant a motion for
additional discovery based on a real
party-in-interest or privity issue. The
Office plans to add further discussion
on this issue to the Office Patent Trial
Practice Guide.

Comment 1: Most commenters agreed
that a real party-in-interest issue can be
raised at any time in the proceeding
provided that it is raised as soon as
possible, preferably by the time that the
preliminary response is filed, so that it
may be decided at the institution stage,
and patent owner has not delayed in
raising the issue. Commenters also
encouraged the Office to grant liberally
requests for additional discovery to
resolve real party-in-interest disputes
early in a proceeding. Other
commenters sought more clarity and
certainty when a late challenge to a real
party-in-interest designation would be
permitted, such as whether patent
owner should show that the issue could
not have been raised earlier, whether
patent owner has good cause to raise it
late, or whether addressing a real party-
in-interest challenge is in the interests
of justice.

Response: The Office agrees that
resolving any real party-in-interest
issues early in the case is preferred to
provide finality on the issue and settled
expectations to the parties. The Office
believes, however, that especially when
a challenge to a real party-in-interest
designation is made later in the case, the
panel is in the best position to review
all the circumstances surrounding any
failure to name appropriately all real
parties-in-interest and to resolve this
issue. Certainly, the factors mentioned
by the commenter, such as whether
patent owner can show that the issue
could not have been raised earlier,
whether patent owner has good cause to
raise it later in the proceeding, or
whether addressing a real party-in-
interest challenge is in the interests of
justice, are considerations for the panel
in making a determination as to whether
patent owner should be allowed
additional discovery on the issue. The
Office does not believe that special
discovery rules or procedures are
necessitated by challenges to real party-
in-interest.

Comment 2: Commenters assert that a
petitioner should be allowed to amend

its real party-in-interest designation
without losing the filing date of the
petition when in the interests of justice
and in the absence of fraud.

Response: The Office appreciates the
comment and is evaluating alternative
approaches to permit parties to amend
their real party-in-interest designations.

Multiple Proceedings

The Office asked a series of questions
relating to how multiple proceedings,
such as an AIA trial, reexamination, or
reissue proceeding, before the Office
involving the same patent should be
coordinated, including whether one
proceeding should be stayed,
transferred, consolidated, or terminated
in favor of another. In response to
comments answering these questions,
the Office noted in the Notice of
Proposed Rulemaking that the current
rules provide sufficient flexibility to
address the unique factual scenarios
presented to handle efficiently and
fairly related proceedings before the
Office on a case-by-case basis, and that
the Office will continue to take into
account the interests of justice and
fairness to both petitioners and patent
owners where multiple proceedings
involving the same patent claims are
before the Office. Although the Office
proposed no new rule involving
multiple proceedings, it indicated plans
to add further discussion on what
factors the Office considers when
determining whether to stay, transfer,
consolidate, or terminate a proceeding

in the Office Patent Trial Practice Guide.

Comment 1: Commenters agreed that
AIA trials on the same patent should be
consolidated before the same panel, but
asserted that the current rules
insufficiently protect patent owners
from potential harassment through the
filing of multiple AIA proceedings. One
commenter suggested that sanctions
should be imposed against petitioners
who file serial petitions to harass patent
owners. Other commenters, however,
offered that there are many appropriate
reasons for a petitioner to file more than
one petition, such as a material change
in the law, to address additional claims,
or to address information raised by a
patent owner that could not have been
reasonably anticipated. Another
commenter suggested that multiple AIA
proceedings should be instituted against
the same patent if brought by different
petitioners that are not real parties-in-
interest or in privity with each other.

Response: The Office disagrees that
insufficient protection exists for patent
owners to guard against potential
harassment through the filing of
multiple petitions. The AIA statutory
scheme itself provides such protection.

See 35 U.S.C. 325(d). Office decisions
offering guidance on the application of
section 325(d) include the following:
SAS Institute, Inc. v. Complementsoft,
LLC, TPR2013-00581 (PTAB Dec. 30,
2013) (Paper No. 15) (denying a petition
as to grounds based upon substantially
the same prior art and arguments as set
forth in a prior IPR petition); Oracle
Corporation v. Clouding IP, LLC,
IPR2013-00100 (PTAB May 16, 2013)
(Paper No. 8) (granting a petition where
new arguments and supporting evidence
were presented that shed a different
light on references previously
considered during prosecution);
Medtronic, Inc v. Nuvasive, Inc., Case
IPR2014-00487 (PTAB Sept. 11, 2014)
(Paper 8); Unified Patents, Inc. v.
PersonalWeb Techs., LLC, Case
IPR2014-00702 (PTAB July 24, 2014)
(Paper 13); Prism Pharma Co., Ltd. v.
Choongwae Pharma Corp., Case
IPR2014-00315 (PTAB July 8, 2014)
(Paper 14); Unilever, Inc. v. Procter &
Gamble Co., Case IPR2014-00506
(PTAB July 7, 2014) (Paper 17);
Medtronic, Inc. v. Robert Bosch
Healthcare Systems, Inc., Case IPR2014—
00436 (PTAB May 19, 2014) (Paper 17);
Intelligent Bio-Systems, Inc. v. Illumina
Cambridge Limited, Case IPR2013—
00324 (PTAB Nov. 21, 2013) (Paper 19);
ZTE Corp. v. ContentGuard Holdings,
Inc., Case IPR2013-00454 (PTAB Sept.
25, 2013) (Paper 12).

Comment 2: A commenter asserted
that different proceedings involving the
same patent have had inconsistent
outcomes and suggested that the Office
adopt a practice or rule to ensure
consistency such as requiring a second
panel to address an earlier panel’s
position to explain why it is adopting an
inconsistent opinion or seeking review
of a second, inconsistent opinion by the
Chief Administrative Patent Judge or
other Office official.

Response: The Office agrees that
consistency among opinions involving
the same patent and/or claims is
important and strives for such
consistency. The Office has procedures
for assigning generally the same panel to
cases involving the same patent, or to at
least have one panel member in
common for cases involving the same
patent, to ensure consistency. The
Office also currently has procedures
involving administrative patent judges
that are not assigned to a panel to
review decisions before they are issued
to provide another avenue to ensure
consistency by flagging inconsistencies
with other opinions for the panel. A
party has the opportunity to point out
other decisions concerning the same
patent and/or claims to a panel and has
the opportunity to ask for rehearing if
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the party believes that a decision is
inconsistent with a previous decision.
The Office does not believe that
additional procedures or rules need to
be promulgated at this time.

Comment 3: One commenter asserted
that prejudice to the parties and the
ability to complete proceedings within
the one-year statutory period should be
overriding considerations in how to
handle multiple proceedings. Other
commenters asserted that the interest of
a second petitioner in being adequately
represented and heard and the
efficiency of resolving a dispute and
improving patent quality should be
considered when deciding whether
joinder is appropriate for two AIA
proceedings.

Response: The Office strives to ensure
fairness to all parties in handling
multiple proceedings, in addition to
considering the efficiencies for the
Office in how to handle multiple
proceedings.

Comment 4: One commenter
requested more guidance on the proper
timing and procedures for joinder of
proceedings when the second petitioner
files a substantially-identical petition to
an earlier-filed petition. One commenter
suggested that the rules be changed to
require a default shorter period for a
patent owner to file a preliminary
response to a “me too” petition.

Response: The Office appreciates
these comments, but believes that the
decision concerning whether to shorten
the response time for patent owner to
submit a preliminary response is best
left to the discretion of the panel
handling the case. The Office does
attempt to consolidate or join
proceedings involving the same patent,
especially petitions that raise virtually
identical issues, to efficiently resolve
AIA proceedings involving the same
patent. The trial timeline does at times
prevent such consolidation or joinder;
the closer in time petitions on the same
patent are filed, the more likely the
Office can consolidate or join the
proceedings.

Comment 5: One commenter suggests
that the Office should consider the
evidence submitted during prior
prosecution, such as secondary
considerations for non-obviousness, and
to deny institution where the record was
substantially developed.

Response: The Office does consider
the record evidence from the
prosecution history of the patent when
presented and relied upon by the
parties.

Extension of One Year Period To Issue
a Final Determination

In the Notice of Proposed
Rulemaking, the Office stated that it will
continue to strive to meet the one-year
statutory time period for trial, and that
it does not propose to change the rules
pertaining to the one-year pendency
from institution-to-decision to provide
for specific circumstances under which
“good cause”” may be shown. The Office
proposed, however, to revise the Office
Patent Trial Practice Guide to provide
an exemplary list of instances in which
an extension of the one-year statutory
period may be warranted. Generally,
commenters agree with the Office’s
approach to handling of the one-year
period to issue a final determination.
One commenter offered proposed
examples of good cause for an
extension, such as when one of the
parties is prejudiced by circumstances
that are unforeseeable and outside of its
control or when the case is complex
involving multiple proceedings. The
Office will consider these suggestions in
revising the Office Patent Trial Practice
Guide to provide examples where good
cause may be shown for extension of the
one-year period to issue a final
determination in an AIA proceeding.

Live Testimony in an Oral Hearing

In the Notice of Proposed
Rulemaking, the Office noted that it will
continue its present practice of
considering requests for presentative of
live testimony in an oral hearing on a
case-by-case basis, but the Office does
not expect that such live testimony will
be required in every case where there is
conflicting testimony. When requested
by the parties, however, and where the
panel believes live testimony will be
helpful in making a determination, the
Office will permit live testimony. The
format for presenting live testimony is
left to the discretion of the panel, but
panels will make clear at the hearing
that live testimony is evidence that
becomes part of the record. The Office
also noted in the Notice of Proposed
Rulemaking that it will provide
guidance on limiting parties to issues
specified in the oral argument request in
the FAQs on the PTAB Trials Web site
and in the Office Patent Trial Practice
Guide. The Office also proposed
amending the rules to provide
additional days for the parties to
exchange and conference on
demonstrative exhibits to resolve any
disputes among themselves. Generally,
commenters agree with the Office’s
approach to handling live testimony in
oral hearings and also agree with the
proposed change to the rules to allow

more time for parties to resolve
objections to demonstratives.

Rule 11-Type Certification

In the Notice of Proposed
Rulemaking, the Office proposed to
amend section 42.11, which prescribes
the duty of candor owed to the Office,
to include a Rule 11-type certification
for papers filed with the Board with a
provision for sanctions for
noncompliance. The Office received
several comments on the proposal and
has responded to those comments
below. The Office will implement a
Rule-11 type certification in the final
rule.

Comment 1: There were numerous
comments on the proposed changes to
Rule 42.11 (37 CFR 42.11). Although a
number of comments supported
adoption of the proposed rule, several
comments stated that the proposed rule
was unnecessary or redundant of
existing rules and should not be
adopted.

Response: The Office sees the
proposed rule as preventative in nature.
Although the Office does not expect,
based on past experience, that the
procedures in the proposed rule will be
used often, the deterrent effect of having
such a rule has been recognized. See
Raylon, LLC v. Complus Data
Innovations, Inc., 700 F.3d 1361, 1370
(Fed. Cir. 2012). The final rule, by
specifically incorporating the
requirements of 37 CFR 11.18, provides
greater detail on the Office’s
expectations for counsel and parties
participating in post grant proceedings
and also provides a procedure for
sanctions motions that does not appear
in the current rule.

Comment 2: Several comments
expressed concern that the proposed
rule will lead to an increase in
investigations by the Office of
Enrollment and Discipline (OED). One
comment suggested that OED
investigations could become ‘“‘a matter
of course” in AIA trial proceedings.

Response: The Office appreciates the
concern raised by the comment. Based
on experience, however, the Office does
not expect this situation to occur.
Requests for sanctions have so far been
infrequent in AIA trial proceedings.
Moreover, as specifically provided in
the final rule, a sanctions motion cannot
be filed without Board authorization.
Also, the final rule provides a procedure
that allows a party to cure an alleged
violation before authorization to file a
sanctions motion can be requested.

Comment 3: Several commenters
observed that the proposed rule omits a
provision that would allow the ability to
plead or aver based on contentions or
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denials being likely to have evidentiary
support after a reasonable opportunity
for further investigation or discovery. A
similar comment was directed to denials
of factual contentions. These comments
noted that such provisions are present
in Rule 11 of the Federal Rules of Civil
Procedure.

Response: These comments are
adopted. The suggested provisions have
been added to the final rule by
incorporating the provisions of 37 CFR
11.18(b)(2). This change, however,
should not be construed as an exception
to the requirement that the petition
include a full statement of the reasons
for the relief requested, including a
detailed explanation of the significance
of the evidence including material facts,
and the governing law, rules, and
precedent. 37 CFR 42.22.

Comment 4: Several comments
suggested that requiring a party to serve
written notice to the other party before
moving for sanctions may not provide
sufficient information to correct the
allegedly sanctionable conduct.

Response: The comments are adopted.
The final rule requires service of a
proposed motion on the other party
before seeking authorization to file a
motion for sanctions. This change does
not dispense with the 21-day period to
correct or withdraw the challenged
paper or claim, or the necessity for
authorization by the Board before a
sanctions motion is filed.

Comment 5: One comment expressed
concern that the proposed rule is
ambiguous and saw a conflict between
the proposed rule and 37 CFR 42.12.

Response: The Office does not see any
conflict between the proposed rule,
which concerns the duty of candor and
motions for sanctions, and 37 CFR
42.12. In fact, the proposed rule
specifically refers to section 42.12 and
requires sanctions to be consistent with
that rule.

Comment 6: Some comments
suggested that the final section of the
proposed rule, providing exceptions for
disclosures, discovery requests,
responses, and objections, is
inconsistent with other provisions and
should be eliminated.

Response: These comments are
adopted. In the final rule, paragraph (e)
of the proposed rule is eliminated.

Comment 7: One comment suggested
that the requirements of paragraphs
(c)(2), (3), and (4) of the proposed rule
be eliminated as unreasonably strict.

Response: The comment is not
adopted. Similar provisions are present
in 37 CFR 11.18(b)(2). The Office
believes these provisions provide
needed guidance as to what
representations are covered by the duty

of candor. The final rule, therefore,
specifically incorporates Rule
11.18(b)(2).

Comment 8: One comment suggested
that the sanctions provisions should not
apply to law firms.

Response: The comment is adopted.
The sanctions provision is modified in
the final rule to eliminate sanctions on
law firms. The Office believes that
sanctions directed to practitioners and
parties are sufficient deterrents.

Comment 9: One comment suggested
that § 42.11(d)(4) of the proposed rule be
revised to limit the requirement for
consistency with 37 CFR 42.12 to
sanctions on a party.

Response: The comment is not
adopted. The Office does not see a basis
for a distinguishing between parties,
practitioners, and others who might be
subject to sanctions.

Comment 10: One comment suggested
that the Office may not be authorized by
statute to sanction pre-institution
actions. The same comment suggested
that the Office may not be authorized to
issue sanctions for behavior other than
improper use of the proceeding and
suggests eliminating paragraphs (c)(2),
(3), and (4) from the final rule for this
reason.

Response: The comments are not
adopted. The proposed rule is
consistent with the statute, including
provisions which give the Director
authority to prescribe regulations
“governing” inter partes reviews and
specifically require the Director to
prescribe regulations ““prescribing
sanctions for abuse of discovery, abuse
of process, or any other improper use of
the proceeding, such as to harass and
cause delay or an unnecessary increase
in the cost of a proceeding.” 35 U.S.C.
316(a)(4), 316(a)(6). Similar provisions
apply to post grant and covered
business method patent reviews. 35
U.S.C. 326(a)(4), 326(a)(6). Other
pertinent statutory provisions include
35 U.S.C. 316(b) and 326(b) (Director
shall consider “integrity of the patent
system” in prescribing regulations.).

Improper use of the proceeding covers
a broad range of prohibited activities
including those in paragraphs (c)(2), (3),
and (4) of the proposed rule. See 37 CFR
42.12. The Office, therefore, does not
agree that the statute limits the Office’s
power to impose sanctions as set forth
in the comment.

Comment 11: One comment raised
due process concerns arising from the
risk of inconsistent enforcement by
different panels. The comment
suggested that the final rule require the
Board to consider the sanctions that
likely would be provided by federal
courts for comparable conduct.

Response: The comment is not
adopted. The Office believes that the
proposed rule and Rule 42.12 (37 CFR
42.12) provide adequate guidance to the
Board on sanctions, thereby minimizing
risk of inconsistent enforcement by
different panels.

Comment 12: One comment suggested
adding the following at the end of
§42.11(d)(3) of the proposed rule: “and
why a specific sanction by the Board
should not be imposed.”

Response: The comment is adopted.
The final rule includes this addition.
However, the Office does not view this
addition as restricting the Board’s
discretion to determine what sanctions
might be appropriate after considering
the motion.

Comment 13: One comment suggested
removing the references to “claims” and
“defenses” in the proposed rule because
they are unclear.

Response: The comment is adopted.
The final rule incorporates 37 CFR
11.18(b)(2), which omits the reference to
“claims” and “defenses.”

Comment 14: One comment suggested
that the Office provide, in the final rule,
a specific example of improper purpose
in filing a petition.

Response: The comment is not
adopted. Because whether particular
circumstances warrant sanctions is a
highly fact dependent question, the
Office will follow a case-by-case
approach. The Office will provide
further guidance through its written
decisions addressing particular factual
scenarios.

Comment 15: One comment suggested
adding a “meet and confer” requirement
before filing a motion for sanctions.

Response: The comment is not
adopted. A specific meet and confer
requirement is not necessary, as the
Office expects that before a motion for
sanctions is filed, the party whose
actions are being challenged has
received a proposed motion and had 21
days to take corrective action. Before
authorizing a motion for sanctions, the
Board will ascertain that these
procedures, necessitating
communications between the parties,
have been followed.

General Topics

In the Notice of Proposed
Rulemaking, the Office proposed using
a word count for the petition, patent
owner preliminary response, patent
owner response, and petitioner’s reply
brief. For all other briefing, the Office
will maintain a page limit. The Office
noted that this change will allow the
Office to gain administrative
efficiencies. For example, with the use
of word counts for the main briefings for
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AIA proceedings, petitions will no
longer be reviewed to determine if any
claim charts contain argument, thereby
streamlining administrative review of
petitions and reducing the number of
non-compliant petitions that require
correction. In addition to the comments
concerning word count for major
briefing, the Office received comments
on other general topics that will be
addressed below.

Comment 1: The majority of
commenters favor the change to a word
count for major briefing, which they
agree would be more efficient and
promote better advocacy. Some
commenters requested that
administrative items, such as mandatory
notices, be excluded from the word
count. Another commenter requested
that the parties be able to include a one-
page sheet providing definitions of
technical terms that would not be
included in the word count.

Response: The Office agrees in part
with the comments and will exclude
grounds for standing under 37 CFR
42.104, 42.204, or 42.304, and
mandatory notices under 37 CFR 42.8
from the word count for major briefing.
The Office does not believe that
excluding a definition section from the
word count is necessary.

Comment 2: Several commenters
advocated improvements to the Board’s
Web site and docketing case system.
Suggestions included improving PRPS
to be able to search by patent owner, to
be able to store more than ten
documents without degrading
responsiveness, to accurately post the
status of cases, and to improve the
reliability of PRPS in general.

Response: The Office has considered
the commenters’ suggestions and is
working with vendors to develop a new
electronic filing system with additional
functionality such as searching in the
case docketing system.

Comment 3: One commenter sought
clarification on a party’s ability to
confer with a witness during the
deposition, especially between cross-
examination and re-direct, which the
commenter asserted encourages
rehearsal of testimony for re-direct.

Response: The Office appreciates the
comment concerning when a party may
confer with its witness during a
deposition, but believes that the
guidance in the Office Patent Trial
Practice Guide strikes the correct
balance concerning when a party may
confer with its witness.

Comment 4: One commenter
suggested that notice and comment is
required for this rulemaking under the
APA, and encouraged the Office to

continue to subject future rule changes
to the notice and comment process.

Response: The Office appreciates this
comment, but disagrees that notice and
comment is required for this rulemaking
under the APA. This rule makes
changes to the procedural requirements
governing practice before the Office.
Under current case law, such actions are
not considered to be substantive
rulemakings, and are exempt from the
APA’s notice and comment
requirements. See Cooper Techs. Co. v.
Dudas, 536 F.3d 1330, 1336—37 (Fed.
Cir. 2008) (stating that 5 U.S.C. 553, and
thus 35 U.S.C. 2(b)(2)(B), do not require
notice and comment rulemaking for
“interpretative rules, general statements
of policy, or rules of agency
organization, procedure, or practice”).
Nevertheless, the Office values public
input in its rulemaking actions, and
notes that it did provide prior notice
and a comment period for this
rulemaking, as well as other public
outreach in connection with these rule
revisions. The Office continues to value
public outreach and input from the
public in its rulemaking efforts.

Recognizing Privilege for
Communications With Domestic Patent
Agents and Foreign Patent Practitioners

In 2015, the Office launched an
outreach initiative to explore various
issues associated with confidential
communications with patent agents or
foreign patent practitioners. The Office
published a notice convening a
roundtable in February 2015 and
requesting public comments. See
Domestic and International Issues
Related to Privileged Communications
Between Patent Practitioners and Their
Clients, 80 FR 3953 (Jan. 26, 2015).
Nineteen parties submitted written
comments in response to the Federal
Register notice, which are available on
the USPTO Web site at: http://
www.uspto.gov/learning-and-resources/
ip-policy/roundtable-domestic-and-
international-issues-related-privileged.
Some of these comments raised the
issue of unclear or inconsistent privilege
rules for agents and foreign practitioners
during discovery in PTAB proceedings.

Consistent with that earlier outreach
initiative, the Office sought comments
in the Notice of Proposed Rulemaking
on the subject of attorney-client
privilege or other limitations on
discovery in PTAB proceedings,
including on whether rules regarding
privilege should be issued in connection
with PTAB proceedings. The Office
noted that such rules could, for
example, explicitly recognize privilege
for communications between patent
applicants or owners and their domestic

patent agents or foreign patent
practitioners, under the same
circumstances as such privilege is
recognized for communications between
applicants or owners and U.S. attorneys.
See In re Queens University at Kingston,
No 2015-145, slip op. at 26-27 (Fed.
Cir. Mar. 7, 2015) (recognizing a patent-
agent privilege extending to
communications with non-attorney
patent agents when those agents are
acting within the agent’s authorized
practice of law before the Patent Office).
The Office invited the public to provide
any comments on language, scope, or
other considerations for creating such a
privilege, including possible
amendments to any of 37 CFR 42.51,
42.52,42.55, 42.62, or 42.64 to
accomplish this purpose.

The Office appreciates the thoughtful
comments that it received in response
and will address these comments in a
separate notice, if any further action is
taken.

Discussion of Specific Rules

Subpart A—Trial Practice and
Procedure

Claim Construction Standard

The Office amends 37 CFR 42.100(b),
42.200(b), and 42.300(b) as follows:

e Amend 37 CFR 42.100(b) to add the
phrase “that will not expire before a
final written decision is issued” after
“an unexpired patent” and add that a
party may request a district court-type
claim construction approach be applied
if a party certifies that the involved
patent will expire within 18 months
from the entry of the Notice of Filing
Date Accorded to Petition. The request
must be accompanied by a party’s
certification, and be made in the form of
a motion under § 42.20, within 30 days
from the filing of the petition.

e Amend 37 CFR 42.200(b) to add the
phrase “that will not expire before a
final written decision is issued” after
“an unexpired patent” and add that a
party may request a district court-type
claim construction approach be applied
if a party certifies that the involved
patent will expire within 18 months
from the entry of the Notice of Filing
Date Accorded to Petition. The request
must be accompanied by a party’s
certification, and be made in the form of
a motion under § 42.20, within 30 days
from the filing of the petition.

e Amend 37 CFR 42.300(b) to add the
phrase “that will not expire before a
final written decision is issued” after
“an unexpired patent” and add that a
party may request a district court-type
claim construction approach be applied
if a party certifies that the involved
patent will expire within 18 months
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from the entry of Notice of Filing Date
Accorded to Petition. The request must
be accompanied by a party’s
certification, and be made in the form of
a motion under § 42.20, within 30 days
from the filing of the petition.

Patent Owner Preliminary Response

The Office amends 37 CFR 42.23(b)
by:
yo Substituting “opposition, patent
owner preliminary response, or patent
owner response’’ for “opposition or
patent owner response.”

The Office amends 37 CFR 42.107(a)
to indicate that a preliminary response
filed by the patent owner is subject to
the word count under § 42.24, rather
than a page limit.

The Office amends 37 CFR 42.107 to
delete paragraph (c).

The Office revises 37 CFR 42.108(c) to
indicate that the Board’s decision will
take into account a patent owner
preliminary response where such a
response is filed, including any
testimonial evidence, but a genuine
issue of material fact created by such
testimonial evidence will be viewed in
the light most favorable to the petitioner
solely for purposes of deciding whether
to institute an inter partes review. A
petitioner may seek leave to file a reply
to the preliminary response, but any
such request must make a showing of
good cause.

The Office revises 37 CFR 42.207(a) to
indicate that a preliminary response
filed by the patent owner is subject to
the word count under § 42.24, rather
than a page limit.

The Office amends 37 CFR 42.207 to
delete paragraph (c).

The Office revises 37 CFR 42.208(c) to
indicate that during post-grant reviews,
the Board’s decision will take into
account a patent owner preliminary
response where such a response is filed,
including any testimonial evidence, but
a genuine issue of material fact created
by such testimonial evidence will be
viewed in the light most favorable to the
petitioner solely for purposes of
deciding whether to institute a post-
grant review. A petitioner may file a
reply to the preliminary response, but
any such response must make a showing
of good cause.

Oral Hearing

The Office amends 37 CFR 42.70(b) to
require at least seven, not just five, days
before oral argument for exchange of
exhibits.

Word Count

The Office amends 37 CFR 42.24 to
implement a word count limitation for
petitions, patent owner preliminary

responses, patent owner responses, and
petitioner’s replies, by:

¢ Adding “Type-volume or” to the
title;

¢ adding “word counts or”’ before
“page limits”’; adding ‘““word count or”
before “page limit”’; adding “grounds for
standing under §§42.104, 42.204, or
42.304, mandatory notices under
§42.8,” after ‘“a table of authorities,”
and adding “or word count” after ““a
certificate of service” in paragraph
(a)(1);

e substituting “14,000 words” for “60
pages” in (a)(1)(i) and (a)(1)(iv);

e substituting “18,700 words” for ‘80
pages” in (a)(1)(ii) and (a)(1)(iii);

e substituting ‘“word counts” for the
first three instances of “page limits” and
“word count” for the two instances of
“page limit” in paragraph (a)(2), and
adding “word counts or” before ‘“page
limits” in the last sentence;

¢ adding “word counts or” before the
“page limits” in paragraph (b);

e substituting “word counts” for the
two instances of ““page limits” in
paragraph (b)(1);

o substituting “word counts” for the
two instances of ““page limits” in
paragraph (b)(2);

¢ adding “word counts or”’ before the
two instances of “page limits” and
adding “or word count” after “a
certificate of service” in paragraph (c);

¢ substituting 5,600 words” for “25
pages” in paragraph (c)(1);

¢ adding a new paragraph that
implements a requirement for a
certification, stating the number of
words, for any paper whose length is
specified by type-volume limits.

Rule 11-Type Certification

The Office amends 37 CFR 42.11 to
add “‘signing papers; representations to
the Board; sanctions” to the title of the
section, to designate existing text as
paragraph (a) and to add a subheading
to that paragraph, and to add new
paragraphs that implement a signature
requirement, as set forth in Rule
11.18(a), for every petition, response,
written motion, and other paper filed in
a proceeding; provide the
representations that an attorney,
registered practitioner, or unrepresented
party makes when presenting to the
Board a petition, response, written
motion, or other paper; and set forth the
process and conditions under which the
Board will impose sanctions if the
Board determines that §41.11(c) has
been violated.

Rulemaking Considerations

A. Administrative Procedure Act (APA)

This final rule revises the
consolidated set of rules relating to

Office trial practice for inter partes
review, post-grant review, the
transitional program for covered
business method patents, and derivation
proceedings. The changes being adopted
in this notice do not change the
substantive criteria of patentability.
These changes involve rules of agency
practice. See, e.g., 35 U.S.C. 316(a)(5), as
amended. These rules are procedural
and/or interpretive rules. See Bachow
Commc’ns Inc. v. F.C.C., 237 F.3d 683,
690 (D.C. Cir. 2001) (rules governing an
application process are procedural
under the Administrative Procedure
Act); Inova Alexandria Hosp. v. Shalala,
244 F.3d 342, 350 (4th Cir. 2001) (rules
for handling appeals were procedural
where they did not change the
substantive requirements for reviewing
claims); Nat’l Org. of Veterans’
Advocates v. Sec’y of Veterans Affairs,
260 F.3d 1365, 1375 (Fed. Cir. 2001)
(rule that clarifies interpretation of a
statute is interpretive); JEM Broad. Co.
v. F.C.C., 22 F¥.3d 320, 328 (D.C. Cir.
1994) (rules are not legislative because
they do not “foreclose effective
opportunity to make one’s case on the
merits”’).

Accordingly, prior notice and
opportunity for public comment are not
required pursuant to 5 U.S.C. 553(b) or
(c) (or any other law), and thirty-day
advance publication is not required
pursuant to 5 U.S.C. 553(d) (or any other
law). See Cooper Techs. Co. v. Dudas,
536 F.3d 1330, 133637 (Fed. Cir. 2008)
(stating that 5 U.S.C. 553, and thus 35
U.S.C. 2(b)(2)(B), do not require notice
and comment rulemaking for
“interpretative rules, general statements
of policy, or rules of agency
organization, procedure, or practice”)
(quoting 5 U.S.C. 553(b)(A)); U.S. v.
Gould, 568 F.3d 459, 476 (4th Cir. 2009)
(“The APA also requires publication of
any substantive rule at least 30 days
before its effective date, 5 U.S.C. 553(d),

except where the rule is interpretive
* % *.”)‘

B. Regulatory Flexibility Act

For the reasons set forth herein, the
Deputy General Counsel for General
Law of the United States Patent and
Trademark Office has certified to the
Chief Counsel for Advocacy of the Small
Business Administration that changes
adopted in this notice will not have a
significant economic impact on a
substantial number of small entities. See
5 U.S.C. 605(b).

The changes adopted in this
document are to revise certain trial
practice procedures before the Board.
Any requirements resulting from these
changes are of minimal or no additional
burden to those practicing before the
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Board. Specifically, changes pertaining
to representations made to the Office
would not present any additional
burden as the duty of candor and good
faith are already requirements under
existing Board trial practice (37 CFR
42.11), USPTO rules of professional
conduct, and, for those who are
attorneys, applicable State bars. Second,
changes imposed by converting certain
page limits to word counts for petitions
and motions are not expected to result
in any material change to filings, other
than the addition of a certification that
the filing is compliant. Finally, the
changes pertaining to the inclusion of
supporting evidence in a patent owner
preliminary response to petition are not
required to be filed, but merely available
to parties should they choose. Moreover,
the Office anticipates that the vast
majority of those that will provide such
supporting evidence during the petition
review stage would have provided such
information later anyway, if and when,
a trial were instituted.

For the foregoing reasons, the changes
in this notice will not have a significant
economic impact on a substantial
number of small entities.

C. Executive Order 12866 (Regulatory
Planning and Review)

This rulemaking has been determined
to be not significant for purposes of
Executive Order 12866 (Sept. 30, 1993).

D. Executive Order 13563 (Improving
Regulation and Regulatory Review)

The Office has complied with
Executive Order 13563. Specifically, the
Office has, to the extent feasible and
applicable: (1) Made a reasoned
determination that the benefits justify
the costs of the rule; (2) tailored the rule
to impose the least burden on society
consistent with obtaining the regulatory
objectives; (3) selected a regulatory
approach that maximizes net benefits;
(4) specified performance objectives; (5)
identified and assessed available
alternatives; (6) involved the public in
an open exchange of information and
perspectives among experts in relevant
disciplines, affected stakeholders in the
private sector and the public as a whole,
and provided on-line access to the
rulemaking docket; (7) attempted to
promote coordination, simplification,
and harmonization across government
agencies and identified goals designed
to promote innovation; (8) considered
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public; and (9) ensured
the objectivity of scientific and
technological information and
processes.

E. Executive Order 13132 (Federalism)

This rulemaking does not contain
policies with federalism implications
sufficient to warrant preparation of a
Federalism Assessment under Executive
Order 13132 (Aug. 4, 1999).

F. Executive Order 13175 (Tribal
Consultation)

This rulemaking will not: (1) Have
substantial direct effects on one or more
Indian tribes; (2) impose substantial
direct compliance costs on Indian tribal
governments; or (3) preempt tribal law.
Therefore, a tribal summary impact
statement is not required under
Executive Order 13175 (Nov. 6, 2000).

G. Executive Order 13211 (Energy
Effects)

This rulemaking is not a significant
energy action under Executive Order
13211 because this rulemaking is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. Therefore, a Statement of Energy
Effects is not required under Executive
Order 13211 (May 18, 2001).

H. Executive Order 12988 (Civil Justice
Reform)

This rulemaking meets applicable
standards to minimize litigation,
eliminate ambiguity, and reduce burden
as set forth in sections 3(a) and 3(b)(2)
of Executive Order 12988 (Feb. 5, 1996).

I. Executive Order 13045 (Protection of
Children)

This rulemaking does not concern an
environmental risk to health or safety
that may disproportionately affect
children under Executive Order 13045
(Apr. 21, 1997).

J. Executive Order 12630 (Taking of
Private Property)

This rulemaking will not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630 (Mar. 15, 1988).

K. Congressional Review Act

Under the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.), prior to
issuing any final rule, the United States
Patent and Trademark Office will
submit a report containing the rule and
other required information to the United
States Senate, the United States House
of Representatives, and the Comptroller
General of the Government
Accountability Office. The changes in
this final rule are not expected to result
in an annual effect on the economy of
100 million dollars or more, a major
increase in costs or prices, or significant

adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic and export markets. Therefore,
this final rule is not a “major rule” as
defined in 5 U.S.C. 804(2).

L. Unfunded Mandates Reform Act of
1995

The changes set forth in this
rulemaking do not involve a Federal
intergovernmental mandate that will
result in the expenditure by State, local,
and tribal governments, in the aggregate,
of 100 million dollars (as adjusted) or
more in any one year, or a Federal
private sector mandate that will result
in the expenditure by the private sector
of 100 million dollars (as adjusted) or
more in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions are
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995. See 2 U.S.C. 1501 et seq.

M. National Environmental Policy Act

This rulemaking will not have any
effect on the quality of the environment
and is thus categorically excluded from
review under the National
Environmental Policy Act of 1969. See
42 U.S.C. 4321 et seq.

N. National Technology Transfer and
Advancement Act

The requirements of section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) are not applicable because this
rulemaking does not contain provisions
which involve the use of technical
standards.

O. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3549) requires that the
Office consider the impact of paperwork
and other information collection
burdens imposed on the public. This
final rule involves information
collection requirements which are
subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3549). This rulemaking
does not add any additional information
requirements or fees for parties before
the Board. Therefore, the Office is not
resubmitting information collection
packages to OMB for its review and
approval because the revisions in this
rulemaking do not materially change the
information collections approved under
OMB control number 0651-0069.

Notwithstanding any other provision
of law, no person is required to respond
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to, nor shall any person be subject to, a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

List of Subjects in 37 CFR Part 42

Administrative practice and
procedure, Inventions and patents.

For the reasons set forth in the
preamble, the Office amends 37 CFR
part 42 as follows:

PART 42—TRIAL PRACTICE BEFORE
THE PATENT TRIAL AND APPEAL
BOARD

m 1. The authority citation for 37 CFR

part 42 is revised to read as follows:
Authority: 35 U.S.C. 2(b)(2), 6, 21, 23, 41,

135, 311, 312, 316, 321-326; Pub. L. 112-29,

125 Stat. 284; and Pub. L. 112-274, 126 Stat.
2456.

Subpart A—Trial Practice and
Procedure

m 2. Section 42.11 is revised to read as
follows:

§42.11 Duty of candor; signing papers;
representations to the Board; sanctions.

(a) Duty of candor. Parties and
individuals involved in the proceeding
have a duty of candor and good faith to
the Office during the course of a
proceeding.

(b) Signature. Every petition,
response, written motion, and other
paper filed in a proceeding must comply
with the signature requirements set
forth in § 11.18(a) of this chapter. The
Board may expunge any unsigned
submission unless the omission is
promptly corrected after being called to
the counsel’s or party’s attention.

(c) Representations to the Board. By
presenting to the Board a petition,
response, written motion, or other
paper—whether by signing, filing,
submitting, or later advocating it—an
attorney, registered practitioner, or
unrepresented party attests to
compliance with the certification
requirements under § 11.18(b)(2) of this
chapter.

(d) Sanctions—(1) In general. If, after
notice and a reasonable opportunity to
respond, the Board determines that
paragraph (c) of this section has been
violated, the Board may impose an
appropriate sanction on any attorney,
registered practitioner, or party that
violated the rule or is responsible for the
violation.

(2) Motion for sanctions. A motion for
sanctions must be made separately from
any other motion and must describe the

specific conduct that allegedly violates
paragraph (c) of this section. The motion
must be authorized by the Board under
§42.20 prior to filing the motion. At
least 21 days prior to seeking
authorization to file a motion for
sanctions, the moving party must serve
the other party with the proposed
motion. A motion for sanctions must not
be filed or be presented to the Board if
the challenged paper, claim, defense,
contention, or denial is withdrawn or
appropriately corrected within 21 days
after service of such motion or within
another time the Board sets. If
warranted, the Board may award to the
prevailing party the reasonable
expenses, including attorney’s fees,
incurred for the motion.

(3) On the Board’s initiative. On its
own, the Board may order an attorney,
registered practitioner, or party to show
cause why conduct specifically
described in the order has not violated
paragraph (c) of this section and why a
specific sanction authorized by the
Board should not be imposed.

(4) Nature of a sanction. A sanction
imposed under this rule must be limited
to what suffices to deter repetition of the
conduct or comparable conduct by
others similarly situated and should be
consistent with § 42.12.

(5) Requirements for an order. An
order imposing a sanction must describe
the sanctioned conduct and explain the
basis for the sanction.

m 3. Section 42.23 is amended by
revising paragraph (b) to read as follows:

§42.23 Oppositions and replies.
* * * * *

(b) All arguments for the relief
requested in a motion must be made in
the motion. A reply may only respond
to arguments raised in the
corresponding opposition, patent owner
preliminary response, or patent owner
response.

m 4. Section 42.24 is revised to read as
follows:

§42.24 Type-volume or page-limits for
petitions, motions, oppositions, and replies.

(a) Petitions and motions. (1) The
following word counts or page limits for
petitions and motions apply and
include any statement of material facts
to be admitted or denied in support of
the petition or motion. The word count
or page limit does not include a table of
contents, a table of authorities, grounds
for standing under § 42.104, § 42.204, or
§42.304, mandatory notices under
§42.8, a certificate of service or word
count, or appendix of exhibits or claim
listing.

(i) Petition requesting inter partes
review: 14,000 words.

(ii) Petition requesting post-grant
review: 18,700 words.

(iii) Petition requesting covered
business method patent review: 18,700
words.

(iv) Petition requesting derivation
proceeding: 14,000 words.

(v) Motions (excluding motions to
amend): 15 pages.

(vi) Motions to Amend: 25 pages.

(2) Petitions to institute a trial must
comply with the stated word counts but
may be accompanied by a motion to
waive the word counts. The petitioner
must show in the motion how a waiver
of the word counts is in the interests of
justice and must append a copy of
proposed petition exceeding the word
count to the motion. If the motion is not
granted, the proposed petition
exceeding the word count may be
expunged or returned. Any other motion
to waive word counts or page limits
must be granted in advance of filing a
motion, opposition, or reply for which
the waiver is necessary.

(b) Patent owner responses and
oppositions. The word counts or page
limits set forth in this paragraph (b) do
not include a listing of facts which are
admitted, denied, or cannot be admitted
or denied.

(1) The word counts for a patent
owner preliminary response to petition
are the same as the word counts for the
petition.

(2) The word counts for a patent
owner response to petition are the same
as the word counts for the petition.

(3) The page limits for oppositions are
the same as those for corresponding
motions.

(c) Replies. The following word
counts or page limits for replies apply
and include any statement of facts in
support of the reply. The word counts
or page limits do not include a table of
contents, a table of authorities, a listing
of facts which are admitted, denied, or
cannot be admitted or denied, a
certificate of service or word count, or
appendix of exhibits.

(1) Replies to patent owner responses
to petitions: 5,600 words.

(2) Replies to oppositions (excluding
replies to oppositions to motions to
amend): 5 pages.

(3) Replies to oppositions to motions
to amend: 12 pages.

(d) Certification. Any paper whose
length is specified by type-volume
limits must include a certification
stating the number of words in the
paper. A party may rely on the word
count of the word-processing system
used to prepare the paper.

m 5. Section 42.70 is amended by
revising paragraph (b) to read as follows:
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§42.70 Oral argument.
* * * * *

(b) Demonstrative exhibits must be
served at least seven business days
before the oral argument and filed no
later than the time of the oral argument.

Subpart B—Inter Partes Review

m 6. Section 42.100 is amended by
revising paragraph (b) to read as follows:

§42.100 Procedure; pendency.
* * * * *

(b) A claim in an unexpired patent
that will not expire before a final
written decision is issued shall be given
its broadest reasonable construction in
light of the specification of the patent in
which it appears. A party may request
a district court-type claim construction
approach to be applied if a party
certifies that the involved patent will
expire within 18 months from the entry
of the Notice of Filing Date Accorded to
Petition. The request, accompanied by a
party’s certification, must be made in
the form of a motion under §42.20,
within 30 days from the filing of the
petition.

* * * * *

m 7. Section 42.107 is amended by
revising paragraph (a) and removing and
reserving paragraph (c) to read as
follows:

§42.107 Preliminary response to petition.
(a) The patent owner may file a
preliminary response to the petition.
The response is limited to setting forth
the reasons why no inter partes review
should be instituted under 35 U.S.C.
314 and can include supporting
evidence. The preliminary response is
subject to the word count under § 42.24.

* * * * *
(c) [Reserved]

m 8. Section 42.108 is amended by
revising paragraph (c) to read as follows:

§42.108 Institution of inter partes review.
* * * * *

(c) Sufficient grounds. Inter partes
review shall not be instituted for a
ground of unpatentability unless the
Board decides that the petition
supporting the ground would
demonstrate that there is a reasonable
likelihood that at least one of the claims
challenged in the petition is
unpatentable. The Board’s decision will
take into account a patent owner
preliminary response where such a
response is filed, including any
testimonial evidence, but a genuine
issue of material fact created by such
testimonial evidence will be viewed in
the light most favorable to the petitioner

solely for purposes of deciding whether
to institute an inter partes review. A
petitioner may seek leave to file a reply
to the preliminary response in
accordance with §§42.23 and 42.24(c).
Any such request must make a showing
of good cause.

Subpart C—Post-Grant Review

m 9. Section 42.200 is amended by
revising paragraph (b) to read as follows:

§42.200 Procedure; pendency.
* * * * *

(b) A claim in an unexpired patent
that will not expire before a final
written decision is issued shall be given
its broadest reasonable construction in
light of the specification of the patent in
which it appears. A party may request
a district court-type claim construction
approach to be applied if a party
certifies that the involved patent will
expire within 18 months from the entry
of the Notice of Filing Date Accorded to
Petition. The request, accompanied by a
party’s certification, must be made in
the form of a motion under § 42.20,
within 30 days from the filing of the
petition.

* * * * *

m 10. Section 42.207 is amended by
revising paragraph (a) and removing and
reserving paragraph (c) to read as
follows:

§42.207 Preliminary response to petition.
(a) The patent owner may file a
preliminary response to the petition.
The response is limited to setting forth
the reasons why no post-grant review
should be instituted under 35 U.S.C.
324 and can include supporting
evidence. The preliminary response is
subject to the word count under § 42.24.

* * * * *
(c) [Reserved]
* * * * *

m 11. Section 42.208 is amended by
revising paragraph (c) to read as follows:

§42.208 Institution of post-grant review.
* * * * *

(c) Sufficient grounds. Post-grant
review shall not be instituted for a
ground of unpatentability unless the
Board decides that the petition
supporting the ground would, if
unrebutted, demonstrate that it is more
likely than not that at least one of the
claims challenged in the petition is
unpatentable. The Board’s decision will
take into account a patent owner
preliminary response where such a
response is filed, including any
testimonial evidence, but a genuine
issue of material fact created by such
testimonial evidence will be viewed in

the light most favorable to the petitioner
solely for purposes of deciding whether
to institute a post-grant review. A
petitioner may seek leave to file a reply
to the preliminary response in
accordance with §§42.23 and 42.24(c).
Any such request must make a showing
of good cause.

Subpart D—Transitional Program for
Covered Business Method Patents

m 12. Section 42.300 is amended by
revising paragraph (b) to read as follows:

§42.300 Procedure; pendency.
* * * * *

(b) A claim in an unexpired patent
that will not expire before a final
written decision is issued shall be given
its broadest reasonable construction in
light of the specification of the patent in
which it appears. A party may a request
a district court-type claim construction
approach to be applied if a party
certifies that the involved patent will
expire within 18 months from the entry
of the Notice of Filing Date Accorded to
Petition. The request, accompanied by a
party’s certification, must be made in
the form of a motion under §42.20,
within 30 days from the filing of the
petition.

* * * * *

Dated: March 28, 2016.
Michelle K. Lee,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 2016—07381 Filed 3—-31-16; 8:45 am|
BILLING CODE 3510-16-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR part 52

[EPA-R09-OAR-2014-0547; FRL-9939-89-
Region 9]

Partial Approval and Partial
Disapproval of Air Quality State
Implementation Plans; California;
Infrastructure Requirements for Ozone,
Fine Particulate Matter (PM. s), Lead
(Pb), Nitrogen Dioxide (NO), and
Sulfur Dioxide (SO-)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is partially approving and
partially disapproving several State
Implementation Plan (SIP) revisions
submitted by the State of California
pursuant to the requirements of the
Clean Air Act (CAA or the Act) for the
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implementation, maintenance, and
enforcement of national ambient air
quality standards (NAAQS) for ozone,
fine particulate patter (PM>s), lead (Pb),
nitrogen dioxide (NO), and sulfur
dioxide (SO,). We refer to such SIP
revisions as “infrastructure’”” SIPs
because they are intended to address
basic structural SIP requirements for
new or revised NAAQS including, but
not limited to, legal authority,
regulatory structure, resources, permit
programs, and monitoring necessary to
assure attainment and maintenance of
the standards. In addition, we are
reclassifying certain regions of the state
for emergency episode planning
purposes with respect to ozone, NO,,
SO,, and particulate matter (PM).
Finally, we are approving into the
California SIP several state provisions
addressing CAA conflict of interest
requirements and an emergency episode
planning rule for Great Basin Unified
Air Pollution Control District for PM.

DATES: This final rule is effective on
May 2, 2016.

ADDRESSES: EPA has established a
docket for this action, identified by
Docket ID Number EPA-R09-OAR-
2014-0547. The index to the docket for
this action is available electronically at
http://www.regulations.gov and in hard
copy at EPA Region IX, 75 Hawthorne
Street, San Francisco, California. While
all documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., confidential
business information (CBI)). To inspect
the hard copy materials, please schedule
an appointment during normal business
hours with the contact listed directly
below.

FOR FURTHER INFORMATION CONTACT: Rory
Mays, Air Planning Office (AIR-2), U.S.
Environmental Protection Agency,
Region IX, (415) 972-3227, mays.rory@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the terms

“we,” “us,” and “our” refer to EPA.

Table of Contents

1. Background
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B. NAAQS Addressed by This Final Rule
C. California’s Submittals
II. EPA’s Response to Comments
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B. Partial Disapprovals
C. Consequences of Disapprovals
IV. Incorporation by Reference
V. Statutory and Executive Order Reviews

I. Background

EPA proposed action on several
California infrastructure SIP submittals
on October 23, 2014 (proposed rule).?
Today’s rule finalizes that proposal in
its entirety with minor changes due to
comments, rulemakings, and other
information that has come to light over
the past year. We briefly summarize the
infrastructure SIP statutory
requirements and the eight NAAQS and
five California SIP submittals to which
this final rule applies. Section II of this
final rule presents our response to
public comments and Section III
describes our final action, including full
approvals, partial approvals, partial
disapprovals, and consequences of each
partial disapproval.

The rationale supporting EPA’s action
is explained in our October 23, 2014
proposed rule and the five associated
technical support documents (TSDs) 2
and will not be restated here. The
proposed rule and TSDs are available in
the docket for today’s rulemaking and
online at http://www.regulations.gov,
Docket ID number EPA-R09-OAR-
2014-0547.

A. Statutory Requirements

Section 110(a)(1) of the CAA requires
each state to submit to EPA, within
three years after the promulgation of a
primary or secondary NAAQS or any
revision thereof, an infrastructure SIP
revision that provides for the
implementation, maintenance, and
enforcement of such NAAQS. Section
110(a)(2) of the CAA sets the content
requirements of such a plan, which
generally relate to the information and
authorities, compliance assurances,
procedural requirements, and control
measures that constitute the
“infrastructure” of a state’s air quality
management program. Two elements
identified in section 110(a)(2) are not
governed by the three-year submittal
deadline of section 110(a)(1) and are
therefore not addressed in this action.
These two elements are: (i) Section
110(a)(2)(C) to the extent it refers to
permit programs required under part D
(nonattainment new source review

179 FR 63350, October 23, 2014.

2The five TSDs are as follows: 1) “California
Infrastructure SIP Overarching Technical Support
Document,” September 2014 (“Overarching TSD”);
2) “California Infrastructure SIP Permit Programs
Technical Support Document,” September 2014
(“Permit Programs TSD”); 3) “California
Infrastructure SIP Interstate Transport Technical
Support Document,” September 2014 (“Interstate
Transport TSD”'); 4) “California Infrastructure SIP
Conflict of Interest Technical Support Document,”
September 2014 (“Conflict of Interest TSD”); and 5)
“California Infrastructure SIP Emergency Episode
Planning Technical Support Document,” September
2014 (“Emergency Episode Planning TSD").

(NSR)), and (ii) section 110(a)(2)(I),
pertaining to the nonattainment
planning requirements of part D. As a
result, this action does not address
infrastructure for the nonattainment
NSR portion of section 110(a)(2)(C) or
the whole of section 110(a)(2)(I).

B. NAAQS Addressed by This Final
Rule

Between 1997 and 2012, EPA
promulgated a series of new or revised
NAAQS for ozone, PM, s, Pb, NO,, and
SO, each of which triggered the
requirement for states to submit
infrastructure SIPs. The NAAQS
addressed by this infrastructure SIP
final rule include the following:

e 1997 ozone NAAQS, which
established 8-hour average primary and
secondary ozone standards of 0.08 ppm,
and revoked the 1979 1-hour ozone
standard of 0.12 parts per million
(ppm).?

e 2008 ozone NAAQS, which revised
the 8-hour ozone standards to 0.075

pm.4

e 1997 PM, s NAAQS, which set 24-
hour average primary and secondary
PM, 5 standards of 65 ug/m3 and annual
primary and secondary PM, s standards
of 15 ug/ms3.5

e 2006 PM, s NAAQS, which revised
the 1997 24-hour PM, 5 standards to 35
pg/ms3, and retained the 1997 annual
standards.®

e 2012 PM, s NAAQS, which revised
the 1997 and 2006 annual PM, 5
standards to 12.0 ug/m3, and retained
the 2006 24-hour standards.”

e 2008 Pb NAAQS, which revised the
1978 Pb quarterly average standard of
1.5 ug/m3 to a rolling 3-month average
not to exceed 0.15 pg/m3, and revised
the secondary standard to 0.15 ug/ms3,
making it identical to the revised
primary standard.®

e 2010 NO, NAAQS, which revised
the primary 1971 NO; annual standard
of 53 parts per billion (ppb) by
supplementing it with a new 1-hour
average NO, standard of 100 ppb, and
retained the secondary annual standard
of 53 ppb.?

e 2010 SO, NAAQS, which
established a new 1-hour average SO,
standard of 75 ppb, retained the
secondary 3-hour average SO, standard
of 500 ppb, and established a
mechanism for revoking the primary

362 FR 38856, July 18, 1997.

473 FR 16436, March 27, 2008.

562 FR 38652, July 18, 1997.

671 FR 61144, October 17, 2006.

778 FR 3086, January 15, 2013.

873 FR 66964, November 12, 2008.

975 FR 6474, February 9, 2010. The annual NO,
standard of 0.053 ppm is listed in ppb for ease of
comparison with the new 1-hour standard.


http://www.regulations.gov
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1971 annual and 24-hour SO,
standards.10

C. California’s Submittals

The California Air Resources Board
(ARB) has submitted several
infrastructure SIP revisions pursuant to
EPA’s promulgation of the NAAQS
addressed by this final rule, including
the following:

e November 16, 2007—‘Proposed
State Strategy for California’s 2007 State
Implementation Plan.” Appendices B
(““110(a)(2) Infrastructure SIP”’) and G
(“Legal Authority and Other
Requirements”) contain California’s
infrastructure SIP revision for the 1997
ozone and 1997 PM, s NAAQS.
(“California’s 2007 Submittal’’).1? This
submittal incorporates by reference
California’s section 110(a)(2) SIP
submitted in response to the 1970 CAA
and approved by EPA in 1979 in 40 CFR
52.220.

e October 6, 2011—‘State
Implementation Plan Revision for
Federal Lead Standard Infrastructure
Requirements,”” which addresses the
2008 Pb NAAQS. (“California’s 2011
Submittal”).

e December 12, 2012—*“State
Implementation Plan Revision for
Federal Nitrogen Dioxide Standard
Infrastructure Requirements,” which
addressed the 2010 NO, NAAQS.
(“California’s 2012 Submittal”’).

e March 6, 2014—*“California
Infrastructure SIP,” which provided
new submittals for the 2008 ozone, 2010
SO,, and 2012 PM, s NAAQS and
supplemented and amended the state’s
prior infrastructure SIP submittals.
(“California’s 2014 Submittal’’).

e June 2, 2014—Great Basin Unified
Air Pollution Control District (APCD)
Rule 701 (“Air Pollution Episode
Plan”), which addresses CAA section
110(a)(2)(G) for the 1987 coarse
particulate matter (PM;0) NAAQS and
1997 PM2‘5, 2006 PM2‘5, and 2012 PM2‘5
NAAQS. (“Great Basin Rule 701”).

We find that these submittals meet the
procedural requirements for public

1075 FR 35520, June 22, 2010. The 3-hour SO,
standard of 0.5 ppm is listed in ppb for ease of
comparison with the new 1-hour standard.

11 California’s November 16, 2007 Submittal is
often referred to as California’s 2007 State Strategy.
EPA previously acted on Appendix C (‘“Revised
Interstate Transport State Implementation Plan”) of
California’s 2007 State Strategy, as modified by
Attachment A of the same submittal, which
contained California’s SIP revision to address the
interstate transport requirements of CAA section
110(a)(2)(D)(i) for the 1997 ozone and 1997 PM, s
NAAQS. 76 FR 34872, June 15, 2011 and 76 FR
43175, July 20, 2011 (transport prongs 1 and 2); 76
FR 48002, August 8, 2011 and 76 FR 48006, August
8, 2011 (transport prong 3); and 76 FR 34608, June
14, 2011 and 76 FR 43149, July 20, 2011 (transport
prong 4).

participation under CAA section
110(a)(2) and 40 CFR 51.102. We are
acting on all of these submittals since
they collectively address the
infrastructure SIP requirements for the
NAAQS addressed by this final rule. We
refer to them collectively herein as
“California’s Infrastructure SIP
Submittals.” Importantly, however,
California has not made a submittal for
the interstate transport requirements of
CAA section 110(a)(2)(D)(i)(I) with
respect to the 2006 PM, s, 2012 PMs s,
2008 ozone, and 2010 SO, NAAQS.12
Thus, as noted in our proposed rule, we
are not addressing the requirements of
section 110(a)(2)(D)(i)(I) with respect to
these four NAAQS in this final rule.

II. EPA’s Response to Comments

The public comment period on EPA’s
proposed rule opened on October 24,
2014, the date of its publication in the
Federal Register, and closed on
November 24, 2014. During this period,
EPA received four comment letters, each
of which is available in the docket to
today’s final rule.13 Three letters relate
to permitting requirements and we
address each of those here. The fourth
letter is from Wyoming Department of
Environmental Quality 14 and supports
EPA’s approach to the review of
infrastructure SIPs.

Comment #1:

Mr. Robert Ukeiley commented on
EPA’s proposal with respect to the
permitting-related infrastructure SIP
requirements for the prevention of
significant deterioration (PSD).15
Specifically, Mr. Ukeiley requested
confirmation that the SIP-approved PSD
permit programs for seven air districts
(Eastern Kern, Imperial County,
Monterey Bay Unified, Placer County,
Sacramento Metro, San Joaquin Valley,
and Yolo-Solano) include requirements
for PM, s increments or, for any air
district whose SIP-approved PSD
program lacks such requirements, that

12 California made an infrastructure SIP submittal
for the 2006 PM,.s NAAQS on July 7, 2009 that was
subsequently withdrawn on July 18, 2014. All
infrastructure SIP requirements for that NAAQS are
addressed in California’s 2014 Submittal with the
exception of the interstate transport requirements of
CAA section 110(a)(2)(D)(i)(I). Therefore, there is no
California submittal before EPA with respect to the
interstate transport requirements of section
110(a)(2)(D)({)(D) for the 2006 PM, s NAAQS. EPA
has issued a finding of failure to submit such SIP
revisions. 79 FR 63536, October 24, 2014.

13 See document numbers EPA-R09-OAR-2014—
0547-0144 thru 0147 at http://www.regulations.gov
under docket ID number EPA-R09-OAR-2014—
0547.

14 Letter from Todd Parfitt, Director, Wyoming
Department of Environmental Quality, to Gina
McCarthy, Administrator, U.S. EPA, November 24,
2014.

15 Email from Robert Ukeiley to Rory Mays, U.S.
EPA Region IX, October 24, 2014.

EPA disapprove the PSD-related
infrastructure SIP elements. He also
asked that EPA disapprove the PSD-
related elements of the infrastructure
SIP submittals for any air district whose
SIP-approved PSD rules contain
significant impact levels (SILs)
provisions for PM; s.

Response to Comment #1:

We have confirmed that the SIP-
approved PSD permit rules of the seven
air districts named in Mr. Ukeiley’s
letter include PM; 5 increment
requirements that meet the federal
requirements. Six of these air districts
(Eastern Kern, Imperial County, Placer
County, Sacramento Metro, San Joaquin
Valley, and Yolo-Solano) incorporate
the applicable federal regulations by
reference and the date of such
incorporation was after the effective
date of the PM, 5 increment
requirements, thus ensuring their
inclusion.¢ The remaining air district
(Monterey Bay Unified) has a PSD
permit rule that also includes the
applicable PM, s increment
requirements.1” Furthermore, EPA has
finalized approval of the PSD permit
rules for five additional air districts
(Butte County, Feather River, Great
Basin Unified, San Luis Obispo County,
and Santa Barbara County),® each of
which includes the applicable PM; 5
increment requirements. Thus, we are
finalizing approval of California’s
Infrastructure SIP Submittals for the
PSD-related elements for these 12 air
districts.

With respect to SILs for PM, s, on
January 22, 2013, at EPA’s request, the
U.S. Court of Appeals for the District of
Columbia vacated and remanded

16 The federal requirements for PSD increments
for PM, 5 became effective October 20, 2010 and
thus air district PSD programs that incorporated the
federal regulations by reference after this date
include the applicable PSD increment requirements
for PM> s. The adoption and SIP-approval dates of
the SIP-approved PSD permit rules for five of these
air districts are as follows: Eastern Kern (Rule 210.4,
adopted January 12, 2012), Imperial County (Rule
904, adopted December 20, 2011), Placer County
(Rule 518, adopted February 10, 2011), and Yolo-
Solano (Rule 3.24 adopted June 13, 2012), which
were each SIP-approved on December 10, 2012 (77
FR 7331); and Sacramento Metro (Rule 203, adopted
January 27, 2011), which was SIP-approved on
August 29, 2013 (78 FR 53271). San Joaquin Valley
APCD’s Rule 2410 (adopted June 16, 2011) was
approved into the California SIP on October 26,
2012 (77 FR 65305), and similarly includes the
applicable PSD increment requirements for PM, s.
However, San Joaquin Valley is currently
designated nonattainment for both the 1997, 2006,
and 2012 PM, s NAAQS. Therefore, the SIP-
approved PSD program does not apply to PM 5
emissions from new or modified major stationary
sources.

17 Monterey Bay Unified APCD Rule 207 (adopted
April 20, 2011), which was SIP-approved on March
26, 2015 (80 FR 15899).

1880 FR 69880, November 12, 2015.
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portions of EPA’s significant impact
levels (SILs) requirements for PM, 5.19
Later that year EPA removed the vacated
portion of the SILs requirements from
40 CFR 51.166(k)(2) and 40 CFR
52.21(k)(2).20 However, several SIP-
approved PSD rules in California still
include the vacated PM, 5 SILs
provisions.

Specifically, six of the 12 air districts
in California with SIP-approved PSD
permit rules include PM s SILs
provisions, including Eastern Kern,
Feather River, Imperial County, Placer
County, Sacramento Metro, and San
Joaquin Valley. Given the clarity of the
Court’s decision and EPA’s removal of
the vacated portion of the SILs
requirements from 40 CFR 51.166(k)(2),
it would now be inappropriate for any
pending or proposed permits in these
districts to rely on the PM, s SILs
provision in their rules as an absolute
““safe harbor” when a substantial
portion of the PM> s NAAQS or
increment is known to be consumed.2?
However, as we previously stated
following the Court’s decision, EPA
does not interpret the Court’s decision
to preclude the use of SILs for PM, s
entirely.22 Permitting authorities should
consult with the EPA before using any
of the SIL values in the EPA’s
regulations for this purpose (including
the PM> s SIL value in section
51.165(b)(2), which was not vacated by
the Court).

EPA has advised the districts with
PM, 5 SILs that the Court determined to
be invalid to begin preparations to
remove those provisions as soon as
feasible, which may be in conjunction
with the next otherwise planned SIP
revision. EPA has informed these

19 Sierra Club v. EPA, 705 F.3d 458, 463—464
(D.C. Cir. 2013).

2078 FR 73698, December 9, 2013.

21Fjve of the applicable districts (Eastern Kern,
Feather River, Imperial County, Placer County, and
Sacramento Metro) have provided letters to EPA
indicating that they will implement their PSD rules
consistent with this approach and EPA’s Guidance
for PM> s Permit Modeling. See Memorandum from
Stephen D. Page, Director, OAQPS, “Guidance for
PM. s Permit Modeling,” May 20, 2014. For four of
these districts, these letters are available in the
dockets of the rulemakings on the districts’ PSD
rules: For Eastern Kern, Imperial County, and Placer
County, see 77 FR 73316, December 10, 2012; and
for Feather River, see 80 FR 69880, November 12,
2015. For Sacramento Metro, a copy of the district’s
letter dated October 1, 2015 is included in the
docket to this final rule. For the San Joaquin Valley,
the area is currently designated nonattainment for
the 1997, 2006, and 2012 PM, s NAAQS and,
therefore, San Joaquin Valley APCD’s SIP-approved
PSD permit rule does not apply to PM: s emissions
from new or modified major stationary sources.

221J.S. EPA, Office of Air Quality Planning and
Standards, “Circuit Court Decision on PM, s
Significant Impact Levels and Significant
Monitoring Concentration, Questions and
Answers,” March 4, 2013, pp. 3—4.

districts that new permits issued solely
on the basis of these SILs provisions are
inconsistent with the Clean Air Act and
may be difficult to defend in
administrative and judicial challenges
as they are without legal effect.
However, as the previously approved
PM, s SILs provisions in the California
SIP are no longer enforceable, EPA does
not believe the existence of the
provisions in the State’s implementation
plan precludes today’s approval of the
infrastructure SIP submissions as they
relate to the PSD-related elements for
these six districts for the 1997 PMs 5,
2006 PM2'5, ElIld 2012 PM2'5 NAAQS

The PSD permit rules for the
remaining six air districts (Butte
County, Great Basin Unified, Monterey
Bay Unified, San Luis Obispo County,
Santa Barbara County, and Yolo-Solano)
do not include any PM, s SILs provision.
Accordingly, we are finalizing approval
of California’s Infrastructure SIP
Submittals for the PSD-related elements
for all 12 air districts with SIP-approved
PSD programs.

Comment #2:

Mojave Desert Air Quality
Management District (AQMD)
commented that EPA was incorrect in
stating that the district’s minor NSR
program had not been approved into the
California SIP.23 The comment letter
states that district Rules 1300, 201, and
219 cover preconstruction review of any
equipment that emits air contaminants
(and which is not exempt from
permitting requirements) and that these
rules have been approved into the
California SIP. Accordingly, the district
requested to be removed from the list of
air districts that lack SIP-approved
minor NSR programs.

Response to Comment #2:

EPA agrees that Mojave Desert AQMD
indeed has a minor NSR program in the
California SIP that is sufficient to
approve California’s Infrastructure SIP
Submittals consistent with the
requirement of section 110(a)(2)(C) that
the SIP include a program for the
regulation of minor sources, though
with one clarification.

In reviewing the minor NSR permit
programs of California’s 35 air districts,
EPA generally relied on permit
programs that applied to the whole air
district. However, in some cases we
found that air districts with two or more
counties had county-based minor NSR
programs that had been approved into
the California SIP and applied to the
NAAQS addressed by this rulemaking.
For example, for Feather River AQMD

23 Letter from Karen Nowak, District Counsel,
Mojave Desert AQMD, to Rory Mays, U.S. EPA
Region IX, November 20, 2014.

we found that minor NSR rules for each
of the two counties in the air district,
Yuba and Sutter counties, had been
approved into the California SIP and
covered the NAAQS addressed by our
rulemaking.24 On that basis, we
proposed to partially approve
California’s infrastructure SIP
Submittals with respect to this minor
NSR requirement.

We inadvertently missed identifying
the county-based minor NSR programs
that have been approved into the
California SIP for the portions of the two
counties (San Bernardino and Riverside
counties) that are within the jurisdiction
of Mojave Desert AQMD. Specifically,
EPA previously approved each county’s
Rule 201,25 which require permits for all
equipment that may emit air
contaminants, and each county’s Rule
102,26 which define the term “air
contaminants,” into the California SIP.
Rule 1300, which is a district-based,
rather than county-based, rule, contains
additional requirements for the district’s
minor NSR program.2? These rules are
sufficient to address the requirement of
section 110(a)(2)(C) that the SIP include
a program for the regulation of minor
sources.

Thus, while Mojave Desert AQMD is
correct that the district has sufficient
minor NSR permit rules in the
California SIP for purposes of CAA
section 110(a)(2)(C), it is on the basis of
the SIP-approved county-based Rules
102 and 201 that we remove Mojave
Desert AQMD from the list of air
districts that lack SIP-approved minor
NSR programs. Please refer to section III
of this final rule where we finalize this
minor change from our proposed partial
disapproval for Mojave Desert AQMD.28

Comment #3:

Northern Sonoma County Air
Pollution Control District (APCD) states
that its Board of Directors revised four
regulations implementing the district’s
PSD program, for submittal through
ARB as revisions to the California SIP,
and that those revisions address the
deficiencies identified in EPA’s
proposed rule.29 Therefore, the district

24 Permit Programs TSD, Appendix D (“‘California
Minor NSR Permit Programs”).

2543 FR 52237, November 9, 1978.

2655 FR 49281, November 27, 1990 for San
Bernardino County and 43 FR 59489, December 21,
1978 for Riverside County.

2761 FR 58133, November 13, 1996.

28 Additionally, Mojave Desert AQMD'’s letter led
us to reexamine the SIP status of minor source
permit rules for the other four air districts that we
proposed to partially disapprove for section
110(a)(2)(C). Our evaluation of the minor source
programs for these four districts is discussed further
in section III of this final rule.

29 Letter from Barbara Lee, Air Pollution Control
Officer, Northern Sonoma County APCD to Deborah

Continued
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requested that EPA approve such PSD
submittal and approve, rather than
partially disapprove, Northern Sonoma
County APCD with respect to the PSD-
related infrastructure SIP requirements.

Response to Comment #3:

EPA received Northern Sonoma
County APCD’s PSD program SIP
revision on December 11, 2014 and it
became complete by operation of law on
June 11, 2015. While we have begun our
review of that SIP submittal, we have
not yet issued any proposed or final
rulemaking on the submittal. We
anticipate proposing and finalizing
action on that SIP submittal over the
coming months, per the CAA section
110(k)(2) deadline for EPA to take final
action within 12 months of a
completeness determination. To the
extent that the district’s PSD SIP
revision resolves the deficiency
identified in our proposed rule on
California’s Infrastructure SIP
Submittals (i.e., requirements for a
baseline date for PSD increments for
PMs 5), we would accordingly update
the California SIP with respect to the
PSD-related requirements of CAA
section 110(a)(2) for Northern Sonoma
County APCD.

II1. Final Action

Under CAA section 110(k)(3), and
based on the evaluation and rationale
presented in the proposed rule, the
related TSDs, and this final rule, EPA is
approving in part and disapproving in
part California’s Infrastructure SIP
Submittals for the 1997 ozone, 2008
ozone, 1997 PM2,5, 2006 PM2_5, 2012
PM_ s, 2008 Pb, 2010 NO,, and 2010 SO,
NAAQS. In the following subsections,
we list the elements for which we are
finalizing approval or disapproval and
provide a summary of the basis for those
elements that are partially disapproved.
We also describe the consequences of
our disapprovals.

A. Approvals and Partial Approvals

Based upon our evaluation, as
presented in our proposed rule and our
five TSDs, and additional information
discussed below, EPA approves
California’s Infrastructure SIP
Submittals with respect to the 1997
ozone, 2008 ozone, 1997 PM, 5, 2006
PM, s, 2012 PM, s, 2008 Pb, 2010 NO,,
and 2010 SO, NAAQS for the following
infrastructure SIP requirements. Partial
approvals are indicated by the
parenthetical “(in part).”

e Section 110(a)(2)(A): Emission
limits and other control measures.

Jordan, Director, Air Division, U.S. EPA Region IX,
November 24, 2014.

e Section 110(a)(2)(B) (in part):
Ambient air quality monitoring/data
system.

e Section 110(a)(2)(C) (in part):
Program for enforcement of control
measures and regulation of new and
modified stationary sources.

e Section 110(a)(2)(D)(i) (in part):
Interstate pollution transport.3°

e Section 110(a)(2)(D)(ii) (in part):
Interstate pollution abatement and
international air pollution.

e Section 110(a)(2)(E): Adequate
resources and authority, conflict of
interest, and oversight of local and
regional government agencies.

e Section 110(a)(2)(F): Stationary
source monitoring and reporting.

e Section 110(a)(2)(G) (in part):
Emergency episodes.

e Section 110(a)(2)(H): SIP revisions.

e Section 110(a)(2)(J) (in part):
Consultation with government officials,
public notification, PSD, and visibility
protection.

e Section 110(a)(2)(K): Air quality
modeling and submittal of modeling
data.

e Section 110(a)(2)(L): Permitting
fees.

e Section 110(a)(2)(M): Consultation/
participation by affected local entities.

i. Approval of State and Local
Provisions Into the California SIP

As part of these approvals, we also
approve several state statutes and
regulations and one air district rule into
the California SIP. Specifically, for all of
the NAAQS addressed in this proposal,
we approve into the SIP five state
provisions from the California
Government Code statutes and
California Code of Regulations, which
were submitted in California’s 2014
Submittal and address the conflict of
interest requirements of CAA sections
110(a)(2)(E)(ii) and 128. These
provisions include California
Government Code, Title 9, Sections
82048, 87103, and 87302, and California
Code of Regulations, Title 2, Sections
18700 and 18701. For discussion of
these conflict of interest provisions,
please see our Conflict of Interest TSD.

We also approve Great Basin Unified
Air Pollution Control District (APCD)
Rule 701 into the California SIP with
respect to the 1987 PM,o, 1997 PM s,
2006 PM2,5, and 2012 PM2,5 NAAQS for
the emergency episode planning

30 As noted in section I of this final rule,

California has not made a submittal for the
interstate transport requirements of CAA section
110(a)(2)(D) (1)) for the 2006 PM> 5, 2012 PM, s,
2008 ozone, and 2010 SO> NAAQS. Thus we are not
taking any action with respect to the requirements
of section 110(a)(2)(D)(i)(I) with respect to these
four NAAQS in this final rule.

requirements of CAA section
110(a)(2)(G) and 40 CFR part 51, subpart
H. For our evaluation of this emergency
episode rule, please refer to our
Emergency Episode Planning TSD.

ii. Approval of Reclassification Requests
for Emergency Episode Planning

California’s 2012 and 2014 Submittals
requested that EPA reclassify several air
quality control regions (AQCRs) with
respect to the emergency episode
planning requirements of CAA section
110(a)(2)(G) and 40 CFR part 51, subpart
H, as applicable to ozone, NO>, and SO,.
In our proposed rule, we stated that the
authority to take final action to
reclassify AQCRs is reserved by the EPA
Administrator. That conclusion was
based upon prior examples from 1980
and 1981 where the Administrator
reclassified certain AQCRs in Arizona,
California, and Nevada 3! and upon our
initial review of EPA’s Delegations
Manual.32 However, we have since
reviewed the earlier versions of EPA’s
regulations that gave rise to the
emergency episode regulations in 40
CFR part 51, subpart H,33 and re-
reviewed the Delegations Manual. In
particular, Delegation 7—10 (“Approval/
Disapproval of State Implementation
Plans’’) was established in 1989 and
grants Regional Administrators the
authority to “propose or take final
action on any State implementation
plan under Section 110 of the Clean Air
Act.” In the context of EPA acting on
emergency episode SIP revisions,
whether as part of an infrastructure SIP
revision or an independent SIP revision,
consistent with CAA section
110(a)(2)(G) (i.e., part of section 110 of
the CAA), and our implementing
regulations at 40 CFR part 51, subpart H,
whose requirements are dependent
upon AQCR classification, we find that

31 See 45 FR 67345, October 10, 1980 for Arizona;
46 FR 3883, January 16, 1981 for California; and 45
FR 7544, February 4, 1980 for Nevada.

32EPA’s Delegations Manual, Chapter 7 (“Clean
Air Act”), available at: http://intranet.epa.gov/ohr/
rmpolicy/ads/dm/index7.htm.

33 See the 1983 versions of 40 CFR 51.3
(“Classification of regions”) and 40 CFR 51.16
(“Prevention of air pollution emergency episodes”),
which refer to CAA sections 110, 301(a), 313, and
319 as the statutory basis for such regulations. (By
contrast, 40 CFR part 51, subpart H does not have
statutory citations.) Section 301(a) grants the
Administrator authority to prescribe regulations
necessary to carry out the CAA, which, as applied
here, refers to the emergency episode requirements
of section 110(a)(2)(G). Section 301(a) also limits
the Administrator’s ability to delegate authority
regarding rules that are required to be promulgated
under the procedures of section 307(d). Since
classifications are not among the procedures of
section 307(d)(1), there is no restriction on the
Administrator’s authority to delegate decision-
making on area classification, such as those for
emergency episode planning.
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EPA’s Regional Administrators indeed
have authority to reclassify AQCRs for
purposes of emergency episode
planning.

Accordingly, on the basis of
California’s ambient air quality data for
2011-2013 and the evaluation presented
in our proposed rule and Emergency
Episode Planning TSD, we hereby grant
five of California’s ten requests, and
deny the five remaining requests, to
reclassify AQCRs for emergency episode
planning purposes for ozone, NO,, and
SO.. We also are reclassifying two
AQCRs for PM as part of our evaluation
of the State’s emergency episode
planning for the PM, s NAAQS.

For ozone, we reclassify two AQCRs,
Lake Tahoe and North Central Coast, to
Priority III. We deny the State’s
reclassification requests for ozone for
five AQCRs, including Mountain
Counties, Sacramento Valley, San Diego,
San Francisco Bay Area, and Southeast
Desert. As a result, upon the effective
date of this final rule, California will
have seven Priority I AQCRs for ozone,
including the five for which we deny
California’s reclassification request and
two others (Metropolitan Los Angeles
and San Joaquin Valley AQCRs).
California’s applicable air districts have
adequate emergency episode
contingency plans for ozone for six of
these seven Priority I areas, including
Metropolitan Los Angeles, Sacramento
Valley, San Diego, San Francisco Bay
Area, San Joaquin Valley, and Southeast
Desert AQCRs. Therefore, we partially
approve California’s 2007 and 2014
Submittals with respect to the 1997
ozone and 2008 ozone NAAQS for the
emergency episode planning
requirements of CAA section
110(a)(2)(G). Please see section III.B.iii
of this final rule for our partial
disapproval of these submittals with
respect to the Mountain Counties
AQCR.

For NO,, we reclassify the
Metropolitan Los Angeles AQCR to
Priority III. As a result, upon the
effective date of this final rule, the
whole state will be classified Priority III
for NO,, and therefore no emergency
episode contingency plan for NO, will
be required for any of the state’s 14
AQCRs. Accordingly, we approve
California’s 2012 and 2014 Submittals
with respect to the 2010 NO, NAAQS
for the emergency episode planning
requirements of CAA section
110(a)(2)(G).

For SO,, we reclassify the
Metropolitan Los Angeles and San
Francisco Bay Area AQCRs to Priority
III. As a result, upon the effective date
of this final rule, the whole state will be
classified Priority III for SO,, and

therefore no emergency episode
contingency plan for SO, will be
required for any of the state’s 14 AQCRs.
Thus, we approve California’s 2014
Submittal with respect to the 2010 SO,
NAAQS for the emergency episode
planning requirements of CAA section
110(a)(2)(G).

For PM, we identified two areas
where concentrations exceeded EPA’s
recommended 24-hour PM; s threshold
of 140.4 pg/m3 for emergency episode
planning: 3¢ Great Basin Valley AQCR
and San Joaquin Valley AQCR. For these
two areas, we also reviewed the 24-hour
PM, air quality data to determine the
appropriate emergency episode
classification under 40 CFR 51.150.
Accordingly, for PM, we reclassify Great
Basin Valley AQCR to Priority I and San
Joaquin Valley AQCR to Priority II. As
discussed in section III.A.i of this final
rule, we are approving Great Basin
Unified APCD Rule 701 into the
California SIP and, as such, Great Basin
Unified APCD has an adequate
emergency episode contingency plan for
PM. Therefore, we partially approve
California’s 2007 and 2014 Submittals
with respect to the 1997 PM, s, 2006
PM., 5, and 2012 PM,.s NAAQS for the
emergency episode planning
requirements of CAA section
110(a)(2)(G). Please see section III.B.iii
of this final rule for our partial
disapproval of these submittals with
respect to the San Joaquin Valley AQCR.

iii. Approval of CAA Section
110(a)(2)(C) for Minor NSR

EPA previously proposed to partially
disapprove five of California’s 35 air
districts for CAA section 110(a)(2)(C)
with respect to minor NSR on the basis
that they each lacked permit rules for
minor sources in the California SIP.35
Upon further review of the California
SIP and comments received during the
public comment period, EPA has found
that each of these air districts does, in
fact, have permit rules for minor sources
in the California SIP that cover all
NAAQS, as discussed below.

As noted in Mojave Desert AQMD’s
comment letter, Mojave Desert AQMD
has county-based minor NSR rules in
the California SIP for each of its two
counties (San Bernardino and Riverside
counties), which we inadvertently

34 See Memorandum from William T. Harnett,
Director, Air Quality Policy Division, OAQPS,
“Guidance on SIP Elements Required Under
Sections 110(a)(1) and (2) for the 2006 24-Hour Fine
Particulate Matter National Ambient Air Quality
Standards,” September 25, 2009, pp. 6-7 and
Attachment B (“Recommended Interim Significant
Harm Level, Priority Levels, and Action Levels for
PM. 5 Emergency Episode Plans (EEPs)”).

3579 FR 63350 at 63359, October 23, 2014, and
our Permit Programs TSD, pp. 8-10.

missed during our original evaluation of
the California Infrastructure SIP
Submittals.36 This also led us to
reexamine the SIP status of minor
source permit rules for the other four air
districts that we had proposed to
partially disapprove for section
110(a)(2)(C), including Lake County,
Mariposa County, Northern Sierra
(Plumas and Sierra counties, only),3”
and Tuolumne County. This
reexamination involved reviewing the
original copies of California’s SIP
submittals dated February 22, 1972 and
June 30, 1972; EPA’s approval of these
submittals, as codified at 40 CFR 52.220
(b) and (c)(6); a copy of the California
SIP as it existed in August 1978;
subsequent EPA rulemakings that
revised the California SIP; and other
historic records as they pertain to these
four air districts.38

We determined that, for each of the
five remaining counties (Lake,
Mariposa, Plumas, Sierra, and
Tuolumne counties) in these four
districts, the county-based rules that
constitute each county’s minor source
permit program were approved into the
California SIP 39 and have never been
removed or replaced. These minor
source permit programs require minor
sources to obtain an Authority to
Construct permit prior to construction
and cover all NAAQS through a broad
definition of the term ““air
contaminants’ that includes all NAAQS
and their precursors. Since the basis of
our proposed partial disapproval is no
longer applicable (i.e., lack of a SIP-
approved permit program for minor
sources) and as these districts now meet
the same test used to propose approval
for other districts (i.e., having such a
program in the SIP that applies to all
NAAQS addressed by this final rule),
we are finalizing approval for these five
additional districts, including Lake
County, Mariposa County, Mojave
Desert, Northern Sierra, and Tuolumne
County, as meeting the requirements of

36 See section II of this final rule.

37 Note that we had proposed to partially
disapprove Northern Sierra AQMD for Plumas and
Sierra counties only, since we had already
identified Nevada County as having a SIP-approved
minor NSR program. See 79 FR 63350 at 63359,
footnote 35, October 23, 2014 and our Permit
Programs TSD, footnote 34, p. 9.

38 See Memorandum from Laura Yannayon, EPA
Region IX to R. Mays, EPA Region IX, “Investigation
of Approved SIP Contents for Lake, Tuolumne,
Mariposa, Plumas and Sierra Counties, related to
minor source permit programs,” October 30, 2015.
This memorandum, as well as short narratives on
each of the five counties, are included in the docket
to this final rule.

3937 FR 10842, May 31, 1972 and 37 FR 19812,
September 22, 1972.
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CAA sections 110(a)(2)(C) with respect
to minor NSR.

In sum, all 35 air districts in
California have minor NSR permit
programs in the California SIP that
cover all NAAQS. Notwithstanding this
approval, to the extent that air districts
have revised their permit rules for
minor sources and such revisions are
not yet reflected in the California SIP,
we recommend that such districts work
with ARB to submit SIP revisions to
revise the California SIP.

B. Partial Disapprovals

EPA partially disapproves California’s
Infrastructure SIP Submittals with
respect to the NAAQS identified for
each of the following infrastructure SIP
requirements (details of the partial
disapprovals are presented after this
list):

e Section 110(a)(2)(B) (in part):
Ambient air quality monitoring/data
system (for the 1997 ozone and 2008
ozone NAAQS for the Bakersfield
Metropolitan Statistical Area (MSA) in
San Joaquin Valley APCD).

e Section 110(a)(2)(C) (in part):
Program for enforcement of control
measures and regulation of new and
modified stationary sources (for all
NAAQS addressed by this final rule due
to PSD program deficiencies in certain
air districts).

e Section 110(a)(2)(D)(i) (in part):
Interstate pollution transport (for all
NAAQS addressed by this final rule due
to PSD program deficiencies in certain
air districts).

e Section 110(a)(2)(D)(ii) (in part):
Interstate pollution abatement and
international air pollution (for all
NAAQS addressed by this final rule due
to PSD program deficiencies in certain
air districts).

e Section 110(a)(2)(G) (in part):
Emergency episodes (for the 1997 ozone
and 2008 ozone NAAQS for the
Mountain Counties AQCR, and for the
1997 PM2‘5, 2006 PM2‘5, and 2012 PM2‘5
NAAQS for the San Joaquin Valley
AQCR).

e Section 110(a)(2)(J) (in part):
Consultation with government officials,
public notification, PSD, and visibility
protection (for all NAAQS addressed by
this final rule due to PSD program
deficiencies in certain air districts).

i. Ambient Air Monitoring Partial
Disapproval

We partially disapprove California’s
2007 and 2014 Submittals for CAA
section 110(a)(2)(B) with respect to the
1997 ozone and 2008 ozone NAAQS for
the Bakersfield MSA portion of the
California SIP because the ozone
monitor located at the Arvin-Bear

Mountain Road site, which had been the
maximum ozone concentration monitor
in the Bakersfield MSA, was closed
without an approved replacement site.
The requirement to have such a
maximum ozone concentration monitor
is found in 40 CFR part 51, Appendix
D, 4.1(b) and the requirement that
modifications to a monitoring network
must be reviewed and approved by the
relevant Regional Administrator is
found in 40 CFR 58.14(b).

ii. Permit Program-Related Partial
Disapprovals

We partially disapprove portions of
California’s Infrastructure SIP
Submittals with respect to the PSD-
related requirements of sections
110(a)(2)(C), (D)(P){D), (D)(ii), and (]) for
several air districts because the
California SIP does not fully satisfy the
statutory and regulatory requirements
for PSD permit programs as to those air
districts.

With respect to interstate transport
requirement of CAA section
110(a)(2)(D)(1)(II), we also considered
the status of the nonattainment NSR
programs of the applicable California air
districts and hereby approve California’s
Infrastructure SIP Submittals for this
aspect of the interstate transport
requirements. Lastly, regarding section
110(a)(2)(D)(ii) and compliance with the
requirement of section 126(a) for
proposed, major new or modified
sources to notify all potentially affected,
nearby states, as applicable, we partially
disapprove California’s Infrastructure
SIP Submittals for multiple air districts.
We provide a summary of the basis and
district-by-district accounting of our
partial disapprovals in the following
paragraphs, including consideration of
comments from Northern Sonoma
County APCD, and review of EPA
rulemaking on PSD and nonattainment
NSR SIP submittals that has occurred
since our proposal on California’s
Infrastructure SIP Submittals.

PSD Permit Programs

We reviewed the permit programs of
California’s 35 air districts for SIP-
approved provisions to address PSD
requirements that we consider
“structural” for purposes of sections
110(a)(2)(C), (D)E)I), and (J), including
the following requirements that were
most recently added to the federal PSD
regulations: Provisions identifying
nitrogen oxides (NOx) as ozone
precursors; provisions to regulate PMs 5,
including condensable PM, s, PMo 5
precursor emissions, and PSD
increments for PM; s; and provisions to
regulate greenhouse gases (GHGs). For
the PSD requirements for GHGs, we

conducted our evaluation consistent
with the recent changes to the
application of such requirements due to
the U.S. Supreme Court decision of June
23, 2014, as discussed in section II.D of
our proposed rule.40

We proposed to approve seven air
districts as meeting the structural PSD
requirements. Our proposed approval of
one of these seven air districts,
Monterey Bay Unified APCD, was
contingent on finalizing approval of the
district’s PSD SIP revision.#! We have
taken final action on that SIP revision,
approving provisions into the California
SIP that resolve the deficiencies
identified in our proposed rule.#2 Thus,
we finalize approval of seven districts,
including Eastern Kern, Imperial
County, Monterey Bay Unified, Placer
County, Sacramento Metro, San Joaquin
Valley, and Yolo-Solano air districts, as
meeting the PSD-related requirements of
CAA sections 110(a)(2)(C), (D)(1)(II), and
(J) for all NAAQS addressed by this final
rule.

In addition, our proposed rule on
California’s Infrastructure SIP
Submittals identified eight air districts
that had submitted PSD SIP revisions
for which EPA had not yet proposed or
finalized action.#3 We proposed to
partially disapprove these districts with
respect to the PSD-related requirements
of section 110(a)(2)(C), (D)(i)(II), and (])
since they were subject to the existing
PSD FIP at 40 CFR 52.21, rather than
SIP-approved PSD programs. We have
since finalized approval of the PSD SIP
revisions of five of those eight
districts,*4 including provisions
addressing the same structural PSD
requirements as we relied on to propose
approval for the set of seven districts
discussed above. Since the basis of our
proposed partial disapproval is no
longer applicable and as these districts
now meet the same test used to propose
approval for other districts, we are
finalizing approval for these five

40 Utility Air Regulatory Group v. Environmental
Protection Agency, 134 S. Ct. 2427. EPA has since
amended the federal PSD program regulations to
allow for the rescission of certain PSD permits
issued by EPA and delegated reviewing authorities
(e.g., California air districts) for purposes of
regulating GHGs. See 80 FR 26183, May 7, 2015.
Notwithstanding those amendments, PSD programs
must still include provisions to regulate GHGs and
such provisions continue to be relevant to our
review of infrastructure SIPs.

4179 FR 63350 at 63358, October 23, 2014.

4280 FR 15899, March 26, 2015. We finalized a
limited approval and limited disapproval of
Monterey Bay Unified APCD’s PSD SIP revision.
While not a full approval, that final rule approved
provisions into the California SIP for the regulation
of PM s, PM, 5 precursors, condensable PM; s, or
PSD increments for PM, s.

4379 FR 63350 at 63359, October 23, 2014.

4480 FR 69880, November 12, 2015.
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additional districts, including Butte
County, Feather River, Great Basin
Unified, San Luis Obispo County, and
Santa Barbara County, as meeting the
PSD-related requirements of CAA
sections 110(a)(2)(C), (D)(i)(IT), and (J)
for all NAAQS addressed by this final
rule. In sum, 12 of California’s 35 air
districts meet the PSD-related
requirements for these infrastructure SIP
elements.

Four other air districts, including
Mendocino County, North Coast
Unified, Northern Sonoma County, and
South Coast air districts, partially meet
and partially do not meet the structural
PSD requirements.

South Coast AQMD has a SIP-
approved PSD program for GHGs only,
but lacks a SIP-approved PSD program
to address any other regulated NSR
pollutant. Thus, we partially disapprove
California’s Infrastructure SIP
Submittals with respect to South Coast
AQMD for the PSD-related requirement
of sections 110(a)(2)(C), (D)(1)(II), and

).45

North Coast Unified AQMD has a SIP-
approved PSD program that, on the
whole, addresses all regulated NSR
pollutants. However, it does not
explicitly regulate NOx as an ozone
precursor and does not include
requirements for the regulation of PM, s,
PM, s precursors, condensable PM, s, or
PSD increments for PM, s. Therefore, we
partially disapprove California’s
Infrastructure SIP Submittals with
respect to North Coast Unified AQMD
for these specific deficiencies for PSD-
related requirements of section
110(a)(2)(C), (D)(E)(1), and (]).

Mendocino County AQMD and
Northern Sonoma County APCD each
have SIP-approved PSD programs that
generally address the structural PSD
requirements, but do not include
requirements for a baseline date for PSD
increments for PM, s. As discussed in
section II of this final rule, Northern
Sonoma County APCD has submitted a
PSD SIP revision that is pending
rulemaking by EPA within the time
afforded by CAA section 110(k)(2). To
the extent that Northern Sonoma County
APCD’s PSD SIP revision resolves the
deficiency identified in our proposed
rule on California’s Infrastructure SIP
Submittals (i.e., requirements for a
baseline date for PSD increments for
PM, 5), such requirements have not yet
been approved into the California SIP
and, thus, the deficiency remains.
Accordingly, we partially disapprove
California’s Infrastructure SIP

45 We note that South Coast AQMD is subject to
the PSD FIP in 40 CFR 52.21 for all regulated NSR
pollutants except GHGs (see 40 CFR 52.270(b)(10)).

Submittals with respect to Mendocino
County AQMD and Northern Sonoma
County APCD for this specific
deficiency in the PSD-related
requirements of section 110(a)(2)(C),
(D)(1)(D), and (J).

The remaining 19 air districts are
subject to the existing PSD FIP in 40
CFR 52.21, including Amador County,
Antelope Valley, Bay Area, Calaveras
County, Colusa County, El Dorado
County, Glenn County, Lake County,
Lassen County, Mariposa County,
Modoc County, Mojave Desert, Northern
Sierra, San Diego County, Shasta
County, Siskiyou County, Tehama
County, Tuolumne County, and Ventura
County.

At the time of our proposal on
California’s Infrastructure SIP
Submittals, three of these districts (Bay
Area, San Diego County, and Ventura
County air districts) had submitted PSD
SIP revisions for which EPA had not yet
proposed or finalized action. EPA has
proposed a limited approval and limited
disapproval of the SIP revision from Bay
Area AQMD, noting that most of the
submittal’s rules satisfy applicable
requirements under CAA section
110(a)(2)(C) for the regulation of the
modification and construction of
stationary sources.4® However, as we
have not yet finalized that proposal, the
Bay Area AQMD remains subject to the
PSD FIP in 40 CFR 52.21. San Diego
County APCD withdrew its PSD SIP
submittal on June 10, 2015, while
Ventura County APCD’s submittal is
pending EPA rulemaking. These two
districts similarly remain subject to the
PSD FIP at this time.

Accordingly, we partially disapprove
California’s Infrastructure SIP
Submittals as to each of these 19 air
districts with respect to the PSD-related
requirements of section 110(a)(2)(C),
(D)(1)(I1), and (J). As discussed further in
section III.C of this final rule, the partial
disapprovals with respect to these 19
districts would not result in new FIP
obligations, because EPA has already
promulgated a PSD FIP for each district.

Nonattainment NSR Permit Programs

With respect to interstate transport
requirement of CAA section
110(a)(2)(D)(i)(II), in addition to
reviewing the air districts’ PSD
programs, we also reviewed the
nonattainment NSR programs of
California’s 22 air districts that are
designated nonattainment for ozone,
PMs, s, or Pb, as applicable.4? Because

4680 FR 52236 at 52243, August 28, 2015.

47 No area of California has been designated
nonattainment for the 2010 NO, or 2010 SO»
NAAQS.

the PSD and nonattainment NSR
permitting programs currently
applicable in each area require a
demonstration that new or modified
sources will not cause or contribute to
air pollution in excess of the NAAQS in
neighboring states or that sources in
nonattainment areas procure offsets,
states may satisfy the PSD-related
requirement of section 110(a)(2)(D)(i)(II)
by submitting SIPs confirming that
major sources and major modifications
in the state are subject to PSD programs
that implement current requirements
and nonattainment NSR programs that
address the NAAQS pollutants for
which areas of the state that have been
designated nonattainment. We refer to
this aspect of section 110(a)(2)(D)(i)(II)
herein as the ‘““nonattainment NSR
element.”

We find that California meets the
nonattainment NSR element of section
110(a)(2)(D)(i)(II) through a variety of
mechanisms, as follows. Nine of the 22
air districts with nonattainment areas
meet the nonattainment NSR element
via SIP-approved programs, including
the following air districts: Antelope
Valley, Eastern Kern, Mojave Desert,
Placer County, San Diego County, and
Ventura County (for the 1997 ozone and
2008 ozone NAAQS); Sacramento Metro
and Feather River (for the 1997 ozone,
2008 ozone, and 2006 PM, s NAAQS);
and San Joaquin Valley (for the 1997
ozone, 2008 ozone, 1997 PM, 5, 