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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.
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DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 246
RIN 0584—-AE21

Special Supplemental Nutrition
Program for Women, Infants and
Children (WIC): Implementation of
Electronic Benefit Transfer-Related
Provisions

Correction

In rule document 2016-04261
beginning on page 10433 in the issue of
Tuesday, March 1, make the following
correction:

§246.12 [Corrected]

On page 10450, in the second column,
in § 246.12(y)(3), in the second line,
“May 31, 2016” should read “August 1,
2016,

[FR Doc. C1-2016-04261 Filed 3-30-16; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 272
[FNS 2011-0017]
RIN 0584-AE07

Supplemental Nutrition Assistance
Program: Nutrition Education and
Obesity Prevention Grant Program

AGENCY: Food and Nutrition Service
(FNS), USDA.

ACTION: Final rule.

SUMMARY: This rule adopts the interim
rule implementing the Supplemental
Nutrition Assistance Program (SNAP)
nutrition education and obesity
prevention grant program with changes
as provided in this rule. This rule also

amends SNAP regulations to implement
section 28 of the Food and Nutrition Act
(FNA) of 2008, as added by section 241
of the Healthy, Hunger-Free Kids Act
(HHFKA) of 2010, to award grants to
States for provision of nutrition
education and obesity prevention
programs. These programs provide
services for eligible individuals that
promote healthy food choices consistent
with the current Dietary Guidelines for
Americans (DGAs). The rule provides
State agencies with requirements for
implementing section 28, including the
grant award process and describes the
process for allocating the Federal grant
funding for each State’s approved
SNAP-Ed plan authorized under the
FNA to carry out nutrition education
and obesity prevention services each
fiscal year. This final rule also
implements section 4028 of the
Agricultural Act of 2014 (Farm Bill of
2014), which authorizes physical
activity promotion in addition to
promotion of healthy food choices as
part of this nutrition education and
obesity prevention program.

DATES: This rule is effective March 31,
2016.

FOR FURTHER INFORMATION CONTACT: ]ane
Duffield, Chief, State Administration
Branch, Program Accountability and
Administration Division, Supplemental
Nutrition Assistance Program, USDA,
3101 Park Center Drive, Alexandria, VA
22302, Jane.Duffield@fns.usda.gov,
(703) 605—4385.

SUPPLEMENTARY INFORMATION:
I. Executive Summary

A. Purpose of the Regulatory Action

The HHFKA removed the existing
nutrition education program under
section 11(f) of the FNA (7 U.S.C. 2011
et seq.), commonly known as SNAP
Education (SNAP-Ed), and added in its
place section 28, the nutrition education
and obesity prevention grant program.
This rule implements the new program,
which the Food and Nutrition Service
(FNS) continues to refer to as SNAP-Ed,
and seeks to improve its operation and
effectiveness to make the program easier
for States to administer while improving
the health of the low-income
population.

The implementation of this program
provides a focus on the critical problem
of obesity and allows coordinated
services to be provided to participants

in Federal assistance programs and
other low-income persons. This action
broadens collaboration efforts and
relationships in order to provide more
flexibility to include a wider range of
evidence-based intervention strategies.

The interim rule published at 78 FR
20411 (April 5, 2013) is adopted as a
final rule with changes as provided in
this rule.

B. Summary of the Major Provisions of
the Regulatory Action in Question

Target Population

The FNA defines individuals eligible
for SNAP-Ed as those who receive
SNAP or National School Lunch/School
Breakfast Program free or reduced price
benefits, individuals residing in a
community with a significant low-
income population, and other low-
income individuals as defined by the
Secretary. FNS decided to include low-
income individuals eligible to receive
benefits under SNAP or other means-
tested Federal assistance programs such
as Medicaid or Temporary Assistance
for Needy Families (TANF), etc., in this
definition to ease administrative burden
on States. This definition more closely
aligns SNAP-Ed with other FNS, Federal
and State-administered benefit
programs.

Nutrition Education State Plans

This rule requires States to submit a
Nutrition Education State Plan (SNAP-
Ed Plan) in order to receive a SNAP-Ed
grant, essentially the same procedure as
before. FNS decided to strengthen
SNAP-Ed Plan requirements to better
assure that the Plans adequately address
HHFKA requirements and public
comment. The Plans must: (1) Present
valid and data driven needs assessments
of the nutrition, physical activity, and
obesity prevention needs of the target
population; (2) identify the use of
funding for evidence-based State or
local projects that meet those needs; (3)
ensure that interventions are
comprehensive in scope and
appropriate for the eligible low-income
population and communities; (4)
recognize the population’s constrained
resources and potential eligibility for
Federal nutrition assistance; and (5)
demonstrate and follow evidence-based
strategies for effective nutrition
education and obesity prevention. The
rule allows States to propose
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implementing annual or multi-year
SNAP-Ed Plans of up to three years.

Use of Funds

The FNA permits States to use funds
for evidence-based allowable uses
identified by the FNS Administrator in
consultation with the Director of the
Centers for Disease Control and
Prevention (CDC). Under this rule, the
definitions for nutrition education and
obesity prevention services and an
evidence-based approach are provided
for States to use in their SNAP-Ed
programming. These definitions provide
States with greater flexibility to include
environmental approaches and policy
level work in addition to nutrition
education, health promotion, and social
marketing. Expanding these approaches
has the added benefit of supporting
more comprehensive anti-obesity efforts
in addition to providing greater State
flexibility in programming.

Under this rule, States may deliver
nutrition education and obesity
prevention activities using two or more
of these approaches: Individual or
group-based nutrition education, health
promotion, and intervention strategies;
comprehensive, multi-level
interventions; and community and
public health approaches. To improve
program design, States are expected to
integrate multiple approaches in
implementing their activities.

Coordination

The rule encourages coordination of
SNAP-Ed activities with public or
privately funded health promotion and
nutrition improvement strategies and
requires that States describe their
coordination activities in their SNAP-Ed
Plans. States are strongly encouraged to
coordinate with other organizations,
particularly other State agencies
delivering nutrition assistance
programs, to reach low-income
individuals through varied approaches.

Funding

1. National Funding

Congress prescribed specific dollar
amounts for each of federal fiscal years
(FFY) 2011-2015. For the 2016 and
subsequent FFY, the total amount will
be determined by adjusting the total
SNAP-Ed allocation available nationally
during the preceding FFY by an amount
that is equal to the increase in the
Consumer Price Index for All Urban
Consumers for the 12-month period
ending the preceding June 30, as
published by the Bureau of Labor
Statistics of the Department of Labor.

2. Individual State Allocation

This rule provides grants to States
through Federal funding authorized
specifically for SNAP-Ed grants,
requires no State contribution or match,
and is the only source of Federal SNAP
funds for these activities. This rule
encourages States to seek public and
private financial contribution for SNAP-
Ed activities to leverage the Federal
SNAP investment. However, funds in
excess of the Federal SNAP-Ed grant are
not eligible for SNAP Federal
reimbursement. The rule describes the
allocation process by which a State
receives funds between FFY 2011-2013,
based on the State’s SNAP-Ed
expenditures in FFY year 2009, as
reported to the Secretary in February
2010, in proportion to FFY 2009 SNAP-
Ed expenditures by all States nationally
in that year. For FFY 2014 and
subsequent years, the allocation formula
is based on a ratio of 1) a State’s share
of national SNAP-Ed expenditures in
FFY 2009 and 2) the percentage of the
number of individuals participating in
SNAP in the State during the preceding
year in relation to the percentage of
SNAP participation nationally during
that year. The second part of the
formula, the ratio of SNAP participation
in a State in relation to SNAP
participation nationally, will
progressively increase as a percentage of
the annual State funding from FFY 2014
forward. In FFY 2014, the formula’s
ratio of State FFY 2009 SNAP-Ed
expenditures to SNAP participation was
90/10. A State’s FFY 2009 SNAP-Ed
expenditure will annually decrease as a
factor of the ratio until FFY 2018, when
the ratio will be 50/50. The 50/50 ratio
shall continue each FFY after 2018. The
financial provisions of this rule stabilize
SNAP-Ed funding and reduce State
administrative burden since no State
contribution is required.

II. Background

Purpose of the Rule

The HHFKA removed the previously
existing nutrition education program
under Section 11(f) of the FNA of 2008
(7 U.S.C. 2011 et seq.), known as SNAP-
Ed, and adds in its place section 28, the
Nutrition Education and Obesity
Prevention Grant Program. This rule
finalizes codification of the grant
program, which FNS continues to refer
to as SNAP-Ed, and seeks to improve its
operation and effectiveness to make the
program easier for States to administer
while meeting the needs of the low-
income population. The interim rule
published at 78 FR 20411 (April 5,
2013), was effective upon publication,
providing immediate direction for

States, while also allowing for
adjustments, based on public comment.
It is adopted as a final rule with changes
as provided in this rule.

This final rule provides State agencies
with final requirements for
implementing section 28 of the FNA,
including the grant award process and
describes the process for allocating the
Federal grant funding authorized under
the FNA. Section 28 of the FNA requires
no State contribution or match, but
permits States to seek public and private
financial contributions to SNAP-Ed
activities. This rule encourages States to
seek these contributions to leverage
their Federal SNAP investment. The
rule encourages greater coordination of
projects with other public or privately
funded health promotion, nutrition
improvement and obesity prevention
strategies, including other Federal
assistance programs.

Consultations

A requirement of section 28 of the
FNA was for FNS to consult with the
Director of the CDC and a wide range of
stakeholders and experts to identify
allowable uses of funds and to
strengthen the delivery, oversight and
evaluation of nutrition education and
obesity prevention services in the
development of the rule. FNS conducted
an aggressive outreach effort during the
development of the interim rule, hosting
25 consultative sessions and obtaining
input from more than 150 stakeholders
over a 6 month period. The extensive
consultation period was instrumental in
the development of the SNAP-Ed
interim rule and may have contributed
to FNS receiving relatively few
comments recommending major
changes for consideration during the
comment period for the interim rule.

Based on the requirements of section
28 of the FNA and the input received
during the consultations, the interim
rule was formulated to make changes in
SNAP-Ed programming in the following
areas:

Nutrition Education State Plans

Consistent with prior law, section 28
of the FNA requires State agency
submission of a SNAP-Ed Plan in order
to receive a grant for the provision of
nutrition education and obesity
prevention services. Based on
stakeholder interest, FNS determined
that States may propose to implement
annual or multi-year SNAP-Ed Plans
that cover a timeframe of up to three
years. The timelines associated with
Plan development, submission and final
reports remained the same as they were
prior to changes in the FNA and these
timelines were incorporated into the
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interim rule. The interim rule codified
the requirement that SNAP-Ed Plans
address the provisions specified by law
and meet standards established in the
rule, SNAP-Ed Plan Guidance (https://
snaped.fns.usda.gov/national-snap-ed/
snap-ed-plan-guidance-and-templates),
and other FNS policy.

Target Population

Section 28 of the FNA defines
individuals eligible for SNAP-Ed
services as those who receive SNAP or
National School Lunch/School Breakfast
Program free or reduced price benefits,
individuals residing in a community
with a significant low-income
population, and other low-income
individuals as defined by the Secretary.
Some stakeholders recommended that
FNS expand the definition of those
eligible for SNAP-Ed. In considering
that recommendation, FNS decided to
define low-income persons for SNAP-Ed
as SNAP participants and low-income
individuals eligible to receive benefits
under SNAP or other means-tested
Federal assistance programs such as
Medicaid, Temporary Assistance for
Needy Families (TANF), the free and
reduced price meals under the National
School Lunch Program (NSLP), etc. This
definition aligns SNAP-Ed with other
FNS, Federal and State-administered
benefit programs, allowing the focus to
remain on low-income populations
while permitting a greater reach to
persons residing in communities with a
significant low-income population.

Information received during the
consultations leading up to the interim
rule indicated the need for expanded
strategies and data sources to assist in
identifying SNAP-Ed target audiences,
to address fully the challenges many
experienced identifying and reaching
their audiences. FNS recognized States’
interest in greater flexibility in the
methods and data sources to use in
identifying their low-income SNAP-Ed
population. FNS determined that States
may propose several methodologies that
use relevant supporting data sources
beyond those included in SNAP-Ed Plan
Guidance to identify their target
audience, including alternative targeting
methodologies such as defined areas
around a qualifying school, SNAP office
or other methodologies.

Use of Funds

FNS received input from
stakeholders, including Federal
partners, on the definition of nutrition
education and obesity prevention
services on which to base SNAP-Ed
programming under the interim rule.
FNS considered these
recommendations, the definition used

by CDC for obesity prevention services,
and the Institute of Medicine’s key
messages about obesity prevention to
define nutrition education and obesity
prevention services. The interim rule
definition considered the resources
available for nutrition education and
obesity prevention services, the mission
of FNS, and the goal of SNAP-Ed.

Choosing physically active lifestyles
along with making healthy food choices
for those eligible for SNAP have long
been included as goals of SNAP-Ed.
SNAP-Ed principles at present also are
aligned with the FNA’s requirement for
promotion of physical activity in
addition to healthy food choices. Thus,
physical activity choices along with
food choices were included in the
definition of SNAP-Ed nutrition
education and obesity prevention
services.

The FNA also required that allowable
nutrition education and obesity
prevention strategies shall be evidence-
based. FNS received feedback on the
evidence-based approaches stakeholders
thought would move SNAP-Ed into
closer alignment with other
governmental, institutional, community-
based and public health organizations.
Stakeholders also encouraged FNS to
approve and promote nutrition
education and obesity prevention
activities that showed promise and
could be instrumental in demonstrating
the effectiveness of a wide range of
approaches to provide these activities.
FNS reviewed definitions used by the
Institute of Medicine and CDC, and
recommendations from commenters to
develop the definition of evidence-
based activities included in the interim
rule.

The FNA further stipulates that funds
may be used for evidence-based
activities using any or all of these three
approaches: individual and group-based
strategies; comprehensive multi-level
interventions; and/or community and
public health approaches. FNS also
considered the following to determine
how States might best deliver nutrition
education and obesity prevention
services in SNAP-Ed: use of the social-
ecological model to address nutrition
education and obesity prevention
interventions; community and public
health approaches promoted by CDC
and other groups; and the 2010 DGAs
Social-Ecological Framework for
Nutrition and Physical Activity
Decisions that illustrates how spheres of
influence affect individual and family
eating and physical activity choices.
FNS decided to permit States to
implement one or more of the
approaches described in section 28 of
the FNA to deliver evidence-based

nutrition education and obesity
prevention activities in their SNAP-Ed
programs. FNS encouraged State
agencies in the interim rule to integrate
multiple approaches in implementing
nutrition education and obesity
prevention activities to improve
program design.

Coordination

The FNA encourages States to
coordinate nutrition education and
obesity prevention grant program
projects with other public or privately
funded health promotion or nutrition
improvement strategies as long as the
State agency retains administrative
control of the projects. FNS expects
States to coordinate SNAP-Ed activities
with other national, State and local
nutrition education and health
promotion initiatives and interventions,
and requires that an applying State
demonstrate such coordination in its
SNAP-Ed Plan. FNS recognizes the
synergy of coordinating activities and
the potential impact of leveraging
funding. In addition, States must show
in their SNAP-Ed Plans that the Federal
funding received from SNAP will
remain under the administrative control
of the State agency as they coordinate
their activities with other organizations.

Although FNS has encouraged States
to connect and integrate nutrition
education across programs and to
implement a variety of nutrition
education approaches, stakeholders
have advised FNS to more strongly
encourage or mandate that State
agencies coordinate their SNAP-Ed
activities with other projects in their
State.

Funding

Section 28 of the FNA altered the
manner in which SNAP-Ed funding is
determined for States. Because the
funding language is specific and
prescriptive, FNS has no discretion as to
how funds are allocated to States with
approved SNAP-Ed Plans. However,
FNS has addressed concerns expressed
by commenters about the methods used
to determine the allocations, the
allocation amounts and the reallocation
of funds should any State surrender
them. The interim rule implemented
financial changes retroactive from the
enactment of the HHFKA forward,
stipulating that SNAP State agencies
submitting an approved SNAP-Ed Plan
will receive a Federal nutrition
education and obesity prevention grant.

Summary of Comments

Eighteen comments to the interim rule
were received and are available for
public inspection on
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www.regulations.gov. Representatives
from two State agencies, six member
organizations, four advocacy/policy
groups, as well as six non-affiliated
individuals provided comments.

In general, all of the commenters
except one were supportive of the rule.
The majority of the commenters
observed that the interim rule is very
consistent with their vision for SNAP-
Ed. Several further stated that the rule
is clearly responsive to the input that
they and many other stakeholders
provided during the development of the
rule. The commenters acknowledged
that the rule adds flexibility and
efficiencies to SNAP-Ed programming
while ensuring rigorous oversight and
facilitating a comprehensive approach
to SNAP-Ed. Commenters favorably
viewed the provision allowing States to
adopt multi-year nutrition education
plans as having a positive impact on
States’ administrative burden. The one
negative comment received expressed
that there is no need for spending on the
program.

Positive feedback was received on
three definitions included in the interim
rule: nutrition education and obesity
prevention services; evidence-based
approaches; and target population. One
organization recommended that FNS
expand the definition of nutrition
education and obesity prevention
services to include an emphasis on food
insecurity as a strategy to improve
nutrition and reduce obesity. FNS
understands the commenter’s interest in
addressing food insecurity through
SNAP-Ed. However, because receipt of
SNAP benefits addresses food insecurity
and addressing food insecurity is not a
stated purpose for SNAP-Ed in section
28 of the FNA, the recommendation to
include additional emphasis on food
insecurity will not be included in the
final rule. The definition for SNAP
nutrition education and obesity
prevention at § 272.2(d)(2)(vii)(B) has
been improved to enhance clarity.

One organization expressed that
States should be allowed to implement
strategies that may not have been
thoroughly reviewed in scientific
literature but may have potential to
improve nutrition and reduce obesity. In
response to this comment FNS further
refined the definition of evidence-based
approaches at § 272.2(d)(2)(vii)(B) to
indicate that SNAP-Ed services may
include emerging strategies or
interventions and that these strategies or
interventions require justification and
evaluation.

This final rule implements section
4028 of the Farm Bill of 2014 which
authorizes physical activity promotion
along with promotion of healthy food

choices as part of SNAP-Ed
programming. Language at
§272.2(d)(2)(vii)(C) remains the same as
the interim rule because SNAP-Ed has
promoted physical activity along with
healthy food choices based on the
Dietary Guidelines for Americans for
some time. Physical activity was
included as a required element of a
SNAP-Ed Plan at § 272.2(d)(2)(iv),

§ 272.2(d)(2)(vi) and
§272.2(d)(2)(vii)(D).

The final rule addresses SNAP-Ed
provisions of the FNA and HHFKA,
however many of the comments relate to
routine SNAP-Ed programmatic
operations that are more effectively
addressed through alternate means
rather than through rulemaking. The
SNAP-Ed Plan Guidance and other
opportunities for additional policy
development are available and are the
most effective means to address
stakeholder concerns that are unrelated
to the provisions being implemented
through this rule. The final rule at
§272.2 (d)(2)(i) stipulates that SNAP-Ed
Plans shall conform to standards
established in this regulation, SNAP-Ed
Plan Guidance, and other FNS policy.
FNS concurs with several comments on
the interim rule and is responding by
making adjustments in the final rule to
address those comments. The comments
received on the interim rule were
reviewed, categorized and analyzed in
six key areas and are discussed below.
Reporting

The Education and Administrative
Reporting System (EARS) form is the
current means by which States report
SNAP-Ed programmatic activity to FNS.
The EARS form was devised to collect
uniform information about SNAP-Ed
activities such as demographic
characteristics of participants, topics
covered, educational delivery sites,
education strategies and resource
allocation. EARS is not an evaluation
tool but provides FNS with national
data to inform management decisions,
support policy initiatives, provide
documentation for legislative, budget
and other requests and support planning
within FNS. Four commenters
recommended that FNS replace EARS
with a more comprehensive reporting
and evaluation system that would
accommodate collection of data related
to new activities included in the FNA.
FNS foresees opportunities to improve
any reporting form and/or system such
as EARS over time. FNS has begun the
process of addressing the feasibility of
additional data collection through the
EARS form or another means that
captures SNAP-Ed activities
implemented in the past, as well as

activities called for in post-HHFKA
SNAP-Ed programming. On August 17,
2015, a notice was published in the
Federal Register (80 FR 49198), inviting
public comment on a revised EARS
form that will collect data related to
some HHFKA provisions.

The interim rule specified that States
are expected to collect and report State
and private financial contributions on
the EARS form. The possibility exists
that an alternative method for the
reporting of programmatic and financial
data will be identified by FNS. As a
result, FNS changed language at
§ 272.2(d)(2)(xi), Fiscal recordkeeping
and reporting requirements, in response
to comments received, to indicate that
States must submit financial data
through the means and in the timeframe
specified by FNS. This applies to
financial data that is reported on the
EARS form as well as other financial
data. Reference to the EARS form was
deleted. FNS will provide guidance to
States outside this rulemaking on the
submission of programmatic data such
as that collected by EARS and any new
data collection that might be
implemented.

One organization representing State
and Implementing Agencies requested
that FNS extend the due date for annual
reports. FNS currently does provide
flexibility for report submissions in
practice on a case by case basis.
However FNS, in response to this
comment at § 272.2(d)(2)(xiii), changed
the due date for Annual Reports from
November 30 to January 31 as requested
to allow States more time to better
analyze and report on Program activities
and budget. The reporting of outcomes
was added at this section to emphasize
that these should be included in Annual
Reports.

Target Population

Language was added at
§272.2(d)(2)(v) to modify the definition
of the target population to explicitly
include individuals residing in
communities with a significant low-
income population as specified in the
FNA. The SNAP-Ed target population is
now defined in this final rule as SNAP
participants and low-income
individuals eligible to receive benefits
under SNAP or other means-tested
Federal assistance programs and
individuals residing in communities
with a significant low-income
population.

Several groups commented that FNS
should make available information on
approved alternative targeting strategies
for assessing eligible areas and defining
target populations. FNS considered this
suggestion and included extensive
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information relevant to this issue in
recent SNAP-Ed Plan Guidance. FNS
will continue to identify alternative
targeting strategies and methodologies
and will disseminate the information
through SNAP-Ed Plan Guidance and
other appropriate means. One advocacy
group suggested FNS permit inclusion
of large-scale institutional settings and
systems, buffer zones, etc., as part of a
targeting strategy where there is a
significant proportion of potentially
eligible individuals. Another
organization recommended allowing
State-specific criteria to determine target
audiences. States may propose these
and other targeting strategies for FNS
consideration under current SNAP-Ed
Plan Guidance, so no changes will be
made to the rule in this area.

One State agency provided comments
about requiring States to conduct valid
and data-driven needs assessments of
their target populations to include
barriers to accessing healthier options.
A member organization further
elaborated on the characteristics of the
target population that States should
consider when conducting needs
assessments. These recommendations
were incorporated into the rule at
§272.2(d)(2)(iv). In response to the same
State agency, FNS added language at
§ 272.2(d)(2)(vi) requiring States to
specify how their evidence-based
interventions and strategies meet the
assessed needs of their target
population.

Evaluation

Several commenters provided
suggestions related to evaluations. One
recommended expanding approval of
formative research and ongoing
monitoring costs; two organizations
suggested establishing clearer
definitions for SNAP-Ed methods,
interventions, metrics and evaluation;
others commented that FNS should
allow greater flexibility in how SNAP-
Ed funds may be used for subsequent
evaluative purposes. Another
recommended continued FNS
investment in SNAP-Ed evaluations
such as the SNAP Education and
Evaluation Studies (WAVEs I and II).
These recommendations are relevant
and timely but go beyond the scope of
the requirements for SNAP-Ed set forth
in the FNA and HHFKA. FNS will
continue to consider these concerns, as
applicable, through other SNAP-Ed
policy-making and development
processes. FNS did include evaluating
programs in addition to planning,
implementing, and operating SNAP-Ed
programs as an appropriate use of funds
at § 272.2(d)(2)(vii).

Several commenters requested that
FNS share information about new
SNAP-Ed nutrition education and
obesity prevention programming that
has demonstrated effectiveness or has
shown significant promise. FNS agrees
with this recommendation and did
release with the FFY 2014 Guidance for
States in March 2013 the SNAP-Ed
Strategies and Interventions: An Obesity
Prevention Toolkit for States (https://
snaped.fns.usda.gov/snap//SNAP-
EdInterventionsToolkit.pdf) developed
in conjunction with the National
Collaborative for Childhood Obesity
Research. This toolkit was designed to
help States identify evidence-based
obesity prevention policy and
environmental change strategies and
interventions to include in SNAP-Ed
Plans. The toolkit was updated in July
2013, again in May 2014, and will
continue to be updated as needed. Also,
an inventory of best practices in
nutrition education was prepared
through a National Institute of Food and
Agriculture grant which FNS released in
April 2014. Further information on
promising and proven nutrition
education and obesity prevention
strategies for SNAP-Ed will be
communicated to States through
appropriate channels as they are
identified.

Two organizations commented that
FNS should encourage States to conduct
needs assessment, formative research,
interventions and evaluations for three
population segments: SNAP
participants, persons with incomes less
than 130 percent of the Federal Poverty
Level (FPL), and persons between 130
and 185 percent of the FPL to expand
the target population for interventions
and evaluations. Interventions and
evaluations conducted in venues that
qualify for SNAP-Ed are covered for
these three population segments as
described in SNAP-Ed Plan Guidance.
Other organizations also recommended
that: the costs of formative research,
pilot testing, and ongoing monitoring
and surveillance, and outcome/impact
evaluation should be borne fully by
SNAP-Ed; the costs of surveys,
surveillance and special studies should
be fully allowed as reasonable and
necessary and not subject to proration
when the baselines of different segments
or communities impacts SNAP-Ed
interventions; and FNS should clarify
that the cost of evaluations and State
surveys conducted for planning and
evaluation include the full SNAP-Ed
target population and not be prorated to
apply only to persons at less than 130
percent of the FPL.

The SNAP-Ed Plan Guidance includes
information about conducting

interventions and evaluations and is an
appropriate source to provide clarifying
information on these topics. Additional
focus on evaluation in SNAP-Ed was
achieved with: The addition of an
evaluation and related resources section
to the SNAP-Ed Plan Guidance; the
addition of an evaluation section to the
SNAP-Ed Strategies and Interventions:
An Obesity Prevention Toolkit for
States; the development and posting of
the guide, Addressing the Challenges of
Conducting Effective Supplemental
Nutrition Assistance Program Education
(SNAP-Ed) Evaluations: A Step-by Step
Guide (http://www.fns.usda.gov/sites/
default/files/SNAPEDWavell
Guide.pdf), and the addition of an
evaluation Web page (https://
snaped.fns.usda.gov/professional-
development-tools/evaluation) to the
SNAP-Ed Connection Web site, a
resource for professionals working in
SNAP-Ed. FNS will continue to provide
evaluation information through existing
communication with State agencies and
will consider these comments when
doing so.

Program Coordination

States were encouraged in the interim
rule to coordinate their activities with
other public or private entities. Two
groups commented that FNS should
require rather than encourage States to
coordinate activities with other
organizations as well as report on the
coordination efforts of their sub-
grantees. In recent Guidance, FNS sets
forth its expectation that States will
coordinate SNAP-Ed activities with
other groups. FNS believes that by
stating its expectation and encouraging
States to move forward with their
coordination efforts rather than
requiring them to form such cooperative
relationships, consideration is properly
given to the varying levels of existing
efforts States have made and their
abilities and resources to establish
additional partnerships. Reflecting the
intent of the HHFKA, States are
encouraged at § 272.2(d)(2)(viii) to
coordinate obesity prevention, nutrition
education, and health promotion
initiatives and interventions and must
describe such coordination in State
SNAP-Ed Plans. Recognizing the
importance of coordination of efforts
among operators of FNS programs, FNS
added language at § 272.2(d)(2)(viii)
requiring States to consult and
coordinate with State and local
operators of other FNS programs to
ensure that their SNAP-Ed activities
complement the nutrition education and
obesity prevention efforts of these
programs.


https://snaped.fns.usda.gov/professional-development-tools/evaluation
https://snaped.fns.usda.gov/professional-development-tools/evaluation
https://snaped.fns.usda.gov/professional-development-tools/evaluation
http://www.fns.usda.gov/sites/default/files/SNAPEDWaveII_Guide.pdf
http://www.fns.usda.gov/sites/default/files/SNAPEDWaveII_Guide.pdf
http://www.fns.usda.gov/sites/default/files/SNAPEDWaveII_Guide.pdf
https://snaped.fns.usda.gov/snap//SNAP-EdInterventionsToolkit.pdf
https://snaped.fns.usda.gov/snap//SNAP-EdInterventionsToolkit.pdf
https://snaped.fns.usda.gov/snap//SNAP-EdInterventionsToolkit.pdf

18452

Federal Register/Vol. 81, No. 62/ Thursday, March 31, 2016/Rules and Regulations

One commenter recommended that
the rule further clarify when written
agreements between partnering
organizations are needed. A change was
made at § 272.2(d)(2)(viii) to reflect that
the term Memoranda of Understanding
is often used interchangeably with
Memoranda of Agreement and to clarify
that these documents must be available
for inspection only when SNAP-Ed
funding is being used in collaborative
efforts with other programs or
organizations.

Other coordination-related
recommendations to the interim rule
that FNS may explore and address
through SNAP-Ed Plan Guidance and
other policy-making include suggestions
that FNS: Encourage States to inform
State and local staff of implementing
agency SNAP-Ed efforts; waive SNAP
cost allocation requirements when a
State Nutrition Action Plan is
operational among Federally-funded
programs; and require States to describe
the processes for coordination between
States, other organizations, or

contractors providing services. These
recommendations will not be included
in this final rule.

Funding

The funding provisions of the FNA
are prescriptive and were included as
such in the interim rule. One
implementing agency and three
organizations provided funding-related
comments and suggestions. The
comments and FNS’ determinations
related to changes in the final rule are
listed below.

Recommendation

FNS Determination

Amend the reallocation methodology ..........ccoceieeiieiiiiiee e

Include details on an appeal and dispute resolution process for State
disagreement with Federal funding allocations.

Clarify that States do not have the authority to require matching funds

Establish protocols for the receipt of non-Federal funds for SNAP-Ed
activities and using SNAP-Ed funds as an incentive.

Include as an allowable SNAP-Ed activity the establishment of State

No change. Reallocation method is a provision of the FNA and cannot
be amended by this rule.

No change. SNAP-Ed allocations are determined through a formula
contained in the FNA and is not contestable.

No change. This is not a provision of the FNA.

No change. Recommendation beyond the scope of current regulation
but may be addressed through other channels.

No change. Such activity is currently allowable.

exchanges or expert panels for peer training, technical assistance,

and consultation.

Release State allocation numbers when the SNAP-Ed Guidance is re-

leased.

Provide provisional approval of implementing agency budgets of great-

er than two years.

sub-grantees.

No change. Final State allocations can only be determined when an
actual appropriation is received, but estimates based on the Presi-
dent’s Budget are provided for planning purposes.

No change. The rule provides requirements for State agencies, not

The funding-related sections of the
final rule at § 272.2(d)(2)(x), Federal
financial participation and allocation of
grants, are revised from the interim rule
in these areas: deleted the specific
funding amounts for FFYs 2011- 2015
since SNAP-Ed funding levels are
indicated in the FNA; deleted reference
to the two-year period of performance
since this language does not appear in
the FNA and the information can be
communicated to States through other
channels; and minimally revised parts
to delete non-essential information and
to enhance clarity.

In response to the comment of one
member organization, at
§272.2(d)(2)(vii)(A), Use of Funds,
language was added to specify that State
agencies shall provide program
oversight and demonstrate program
effectiveness regarding SNAP-Ed
outcomes and impacts. At
§272.2(d)(2)(x)(B) the word State was
added so that all parties are clear that
the funds allocated under this grant may
be used for State as well as local
projects.

Recently concern has been expressed
to FNS about identifying SNAP-Ed
funds that may be at risk of not being
spent in a timely manner and returned
to the Federal government. Connected to
this concern is identifying opportunities
for the potential reallocation of funds
should a State(s) surrender them. To

address these interests and foster full
use of limited resources, language was
added at § 272.2(d)(2)(ix) requiring a
State as part of the budget process to
inform FNS, by the end of the first
quarter of each FFY (December 31) of
any portion of its prior year allocation
that it cannot or does not plan to spend
for SNAP-Ed activities by the end of the
FFY. This section also is referenced at
§272.2(d)(2)(x)(F) to advise a State that
FNS may reallocate unobligated or
unexpended funds to another
participating State agency if informed
that a State will not obligate or expend
funds during the period for which
funding is available for new obligation
by FNS. Other minor changes were
made to this section for clarity.

Program Delivery

Several commenters provided
suggestions for the final rule related to
program delivery. Two organizations
recommended that the rule include
specific language allowing SNAP-Ed
programming to include advice on
specific types of food to reduce in the
diet consistent with the DGAs. States
are permitted, as described in the
SNAP-Ed Plan Guidance, to include
such programming in their SNAP-Ed
Plans. In response to the comments of
two organizations, language was added
to the definition of SNAP nutrition
education and obesity prevention

services at § 272.2(d)(2)(vii)(B) to
indicate that intervention strategies may
focus on limiting, as well as increasing,
consumption of certain foods,
beverages, and nutrients consistent with
the DGAs. The SNAP-Ed Plan Guidance
further specifies that FNS has
determined that States may not use
SNAP-Ed funds to convey negative
written, visual, or verbal expressions
about any specific brand of food,
beverage or commodity. Policy changes
regarding specific brands of foods,
beverages and commodities are not be
included in the final rule.

One State agency recommended that
the rule include language that States
may use all aspects of the social-
ecological model and multi-level
interventions. The rule does encourage
this but at § 272.2(d)(2)(vii)(B)
interpersonal level was added to the
levels where SNAP-Ed activities can be
conducted. Another organization
recommended that FNS work with
States denied approval to submit a
multi-year plan in order to resolve any
concerns. FNS currently does work with
States to address concerns that may
impede their progress in developing
multi-year plans. The recommendation
is not included in this rule.

Several organizations commented that
FNS should strengthen the language
regarding the number and requirements
for approaches used in SNAP-Ed
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activities. These groups recommended
that language should be changed from
“‘states are encouraged to integrate” to
“‘states are expected to integrate”
multiple approaches in implementing
their SNAP-Ed activities. FNS agrees
with and supports these comments. The
preamble of the final rule makes this
change in language under Use of Funds.
Additionally at § 272.2(d)(2)(vii)(D)
language was changed to specify that
SNAP-Ed activities must include
evidence-based activities using two or
more approaches.

One member organization
recommended that FNS invest in
technical assistance and training for
regional and State SNAP staff to
integrate fully comprehensive
approaches to behavior change in State
SNAP-Ed Plans. FNS does provide
training, support and technical
assistance to States. States additionally
may use their SNAP-Ed funding for staff
training. This recommendation will not
be included in the final rule. Another
organization suggested that FNS solicit
and accept comments on the SNAP-Ed
Guidance process from States and
collaborating partners. States and
partners currently may provide
recommendations on the Guidance
content and development process and
FNS sought the input of a virtual work
group of stakeholders in the
development of recent SNAP-Ed
Guidance. This recommendation does
not necessitate any changes to the final
rule.

Several other recommendations
unrelated to the current rule were
submitted. These include suggestions
for communication improvement
between State and local implementing
agencies, using reallocated funds for
purposes other than those stated in the
FNA, discussing point-of-purchase
strategies, and expanding the use of
SNAP-Ed funds to conduct what might
be considered SNAP outreach-related
functions. These recommendations
which are unrelated to provisions of the
FNA, the HHFKA, and the interim rule
may be addressed through other
communications with States, and are
not being addressed in the final rule.

Executive Order 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of

quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

The changes from the interim rule to
this final rule were determined to be not
significant and thus no further review
was required by the Office of
Management and Budget (OMB) in
conformance with Executive Order
12866.

Regulatory Impact Analysis

This rule has been designated as not
significant by the Office of Management
and Budget; therefore, no Regulatory
Impact Analysis is required.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires Agencies to
analyze the impact of rulemaking on
small entities and consider alternatives
that would minimize any significant
impacts on a substantial number of
small entities. Pursuant to that review,
it has been certified that this rule would
not have a significant impact on a
substantial number of small entities.
Currently 53 State agencies receive
funding for SNAP-Ed, and this final rule
institutes policy oversight and cost
reductions required by statute.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local
and tribal governments and the private
sector. Under section 202 of the UMRA,
the Department generally must prepare
a written statement, including a cost
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures by State, local or
tribal governments, in the aggregate, or
the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, Section
205 of the UMRA generally requires the
Department to identify and consider a
reasonable number of regulatory
alternatives and adopt the most cost
effective or least burdensome alternative
that achieves the objectives of the rule.

This final rule contains no Federal
mandates (under the regulatory
provisions of Title II of the UMRA) for
State, local and tribal governments or
the private sector of $100 million or
more in any one year. Thus, the rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Executive Order 12372

SNAP is listed in the Catalog of
Federal Domestic Assistance Programs
under 10.561. For the reasons set forth

in 2 CFR chapter IV, SNAP is excluded
from the scope of Executive Order
12372, which requires
intergovernmental consultation with
State and local officials.

Federalism Summary Impact Statement

Executive Order 13132, requires
Federal agencies to consider the impact
of their regulatory actions on State and
local governments. Where such actions
have federalism implications, agencies
are directed to provide a statement for
inclusion in the preamble to the
regulations describing the agency’s
considerations in terms of the three
categories called for under Section
(6)(b)(2)(B) of Executive Order 13132.

This final rule is necessary to amend
SNAP regulations to implement Section
28 of the FNA of 2008, as added by
Section 241 of Public Law 111-296, the
HHFK Act of 2010. The Department has
determined that this rule does not have
Federalism implications. This rule does
not impose substantial or direct
compliance costs on State and local
governments. Therefore, under Section
6(b) of the Executive Order, a
Federalism summary impact statement
is not required.

Executive Order 12988, Civil Justice
Reform

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is intended to
have preemptive effect with respect to
any State or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full and timely
implementation. This rule is not
intended to have retroactive effect
unless so specified in the Effective Dates
section of the final rule. Prior to any
judicial challenge to the provisions of
the final rule, all applicable
administrative procedures must be
exhausted.

Civil Rights Impact Analysis

FNS has reviewed this final rule in
accordance with USDA Regulation
4300—4, “Civil Rights Impact Analysis,”
to identify any major civil rights
impacts the rule might have on program
participants on the basis of age, race,
color, national origin, sex or disability.
After a careful review of the rule’s intent
and provisions, FNS has determined
that this rule is not expected to affect
the participation of protected
individuals in SNAP.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, “Consultation
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and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires Federal agencies to consult and
coordinate with tribes on a government-
to-government basis on policies that
have tribal implications, including
regulations, legislative comments or
proposed legislation, and other policy
statements or actions that have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

FNS has assessed the impact of this
rule on Indian tribes and determined
that this rule does not, to our
knowledge, have tribal implications that
require tribal consultation under EO
13175. On February 18, 2015 FNS held
a webinar for tribal participation and
comments. During the comment period,
FNS did not receive any comments on
the interim rule. If a Tribe requests
consultation, FNS will work with the
Office of Tribal Relations to ensure
meaningful consultation is provided
where changes, additions and
modifications identified herein are not
expressly mandated by Congress.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. Chap. 35; 5 CFR part 1320)
requires the Office of Management and
Budget (OMB) approve all collections of
information by a Federal agency before
they can be implemented. Respondents
are not required to respond to any
collection of information unless it
displays a current valid OMB control
number.

Information Collection for SNAP-Ed
requirements will not change under this
rule. This final rule contains
information collections that have been
approved by OMB. The rule does not
increase burden hours for State agencies
in the preparation of Nutrition
Education Plans. Nutrition Education
State Plan requirements are included in
the State Plan of Operations, OMB
0584—-0083, Program, and Budget
Summary Statement, and will not
change with this rule.

Additionally, State requirements to
report on the Education and
Administration Reporting System
(EARS) information collection form,
OMB 0584-0542, will not change under
this rule. FNS may determine that future
revisions are needed. States will report
FY 2014 EARS data by December 31,
2014, thereby negating the necessity for
an Information Collection Request as
part of this rule.

E-Government Act Compliance

The Department is committed to
complying with the E-Government Act,
to promote the use of the Internet and
other information technologies to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes.

List of Subjects in 7 CFR Part 272

Alaska, Civil rights, Grant programs-
social programs, Reporting and
recordkeeping requirements,
Supplemental Nutrition Assistance
Program, Unemployment compensation,
Wages.

Accordingly, the interim rule
amending 7 CFR part 272 which was
published at 78 FR 20411 (April 5,
2013), is adopted as a final rule with the
following changes:

PART 272—REQUIREMENTS FOR
PARTICIPATING STATE AGENCIES

m 1. The authority citation for part 272
continues to read as follows:

Authority: 7 U.S.C. 2011-2036.
m2.In§272.2:
m a. Republish paragraph (d)(1)(iii).
m b. Revise paragraph (d)(2).
m c. Revise paragraph (e)(6).

The revisions read as follows:

§272.2 Plan of operation.
* * * * *

(d) * % %

(1) * % %

(iii) Nutrition Education Plan if the
State agency elects to request Federal
Supplemental Nutrition Assistance
Program Education (SNAP-Ed) grant
funds to conduct nutrition education
and obesity prevention services as
discussed in paragraph (d)(2) of this
section.

* * * * *

(2) Nutrition Education Plan. If
submitted, the Supplemental Nutrition
Assistance Program Education (SNAP-
Ed) Plan must include the following:

(i) Conform to standards established
in this regulation, SNAP-Ed Plan
Guidance, and other FNS policy. A State
agency may propose to implement an
annual or multiyear Plan of up to three
years;

(ii) Identify the methods the State will
use to notify applicants, participants
and eligible individuals to the
maximum extent possible of the
availability of SNAP-Ed activities in
local communities;

(iii) Describe methods the State
agency will use to identify its target
audience. FNS will consider for
approval targeting strategies and

supporting data sources included in
SNAP-Ed Plan Guidance and alternate
targeting strategies and supporting data
sources proposed by State agencies;

(iv) Present a valid and data-driven
needs assessment of the nutrition,
physical activity, and obesity
prevention needs of the target
population, and their barriers to
accessing healthy foods and physical
activity. The needs assessment should
consider the diverse characteristics of
the target population, including race/
ethnicity, gender, employment status,
housing, language, transportation/
mobility needs, and other factors;

(v) Ensure interventions are
appropriate for the low-income
population defined as SNAP
participants and low-income
individuals eligible to receive benefits
under SNAP or other means-tested
Federal assistance programs and
individuals residing in communities
with a significant low-income
population. The interventions must
recognize the population’s constrained
resources and potential eligibility for
Federal food assistance;

(vi) Describe the evidence-based
nutrition education and obesity
prevention services that the State will
provide in SNAP-Ed and how the State
will deliver those services, either
directly or through agreements with
other State or local agencies or
community organizations, and how the
interventions and strategies meet the
assessed nutrition, physical activity,
and obesity prevention needs of the
target population;

(vii) Use of Funds. (A) A State agency
must use the SNAP-Ed nutrition
education and obesity prevention grant
to fund the administrative costs of
planning, implementing, operating, and
evaluating its SNAP-Ed program in
accordance with its approved SNAP-Ed
Plan; State agencies shall provide
program oversight to ensure integrity of
funds and demonstrate program
effectiveness regarding SNAP-Ed
outcomes and impacts;

(B) Definitions. SNAP nutrition
education and obesity prevention
services are defined as a combination of
educational strategies, accompanied by
supporting environmental interventions,
demonstrated to facilitate adoption of
food and physical activity choices and
other nutrition-related behaviors
conducive to the health and well-being
of SNAP participants and low-income
individuals eligible to receive benefits
under SNAP or other means-tested
Federal assistance programs and
individuals residing in communities
with a significant low-income
population. Nutrition education and
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obesity prevention services are
delivered through multiple venues,
often through partnerships, and involve
activities at the individual,
interpersonal, community, and societal
levels. Acceptable policy level
interventions are activities that
encourage healthier choices based on
the current Dietary Guidelines for
Americans. Intervention strategies may
focus on increasing consumption of
certain foods, beverages, or nutrients as
well as limiting consumption of certain
foods, beverages, or nutrients consistent
with the Dietary Guidelines for
Americans; SNAP-Ed nutrition
education and obesity prevention
activities must be evidence-based. An
evidence-based approach for nutrition
education and obesity prevention is
defined as the integration of the best
research evidence with best available
practice-based evidence. The best
research evidence refers to relevant
rigorous nutrition and public health
nutrition research including
systematically reviewed scientific
evidence. Practice-based evidence refers
to case studies, pilot studies and
evidence from the field on nutrition
education interventions that
demonstrate obesity prevention
potential. Evidence may be related to
obesity prevention target areas,
intervention strategies and/or specific
interventions. The target areas are
identified in the current Dietary
Guidelines for Americans. SNAP-Ed
services may also include emerging
strategies or interventions, which are
community- or practitioner-driven
activities that have the potential for
obesity prevention, but have not yet
been formally evaluated for obesity
prevention outcomes. Emerging
strategies or interventions require a
justification for a novel approach and
must be evaluated for effectiveness.
Intervention strategies are broad
approaches to intervening on specific
target areas. Interventions are a specific
set of evidence-based, behaviorally-
focused activities and/or actions to
promote healthy eating and active
lifestyles. Evidence-based allowable
uses of funds for SNAP-Ed include
conducting and evaluating intervention
programs, and implementing and
measuring the effects of policy, systems
and environmental changes in
accordance with SNAP-Ed Plan
Guidance;

(C) SNAP-Ed activities must promote
healthy food and physical activity
choices based on the most recent
Dietary Guidelines for Americans.

(D) SNAP-Ed activities must include
evidence-based activities using two or
more of these approaches: individual or

group-based nutrition education, health
promotion, and intervention strategies;
comprehensive, multi-level
interventions at multiple
complementary organizational and
institutional levels; community and
public health approaches to improve
nutrition and physical activity;

(viii) Include a description of the
State’s efforts to coordinate activities
with national, State, and local nutrition
education, obesity prevention, and
health promotion initiatives and
interventions, whether publicly or
privately funded. States must consult
and coordinate with State and local
operators of other FNS programs,
including the Special Supplemental
Nutrition Program for Women, Infants,
and Children (WIC), the National School
Lunch Program, Farm to School, and the
Food Distribution Program on Indian
Reservations, to ensure SNAP-Ed
complements the nutrition education
and obesity prevention activities of
those programs. States may engage in
breastfeeding education, promotion, and
support that is supplementary to and
coordinated with WIC, which has the
lead and primary role in all
breastfeeding activities among FNS
programs. The relationship between the
State agency and other organizations it
plans to coordinate with for the
provision of services, including
statewide organizations must be
described. Copies of contracts and
Memoranda of Agreement or
Understanding that involve funds made
available under the State agency’s
Federal SNAP-Ed grant must be
available for inspection upon request;

(ix) Include an operating budget for
the Federal fiscal year with an estimate
of the cost of operation for one or more
years, according to the State’s approved
SNAP-Ed Plan. As part of the budget
process, the State must inform FNS by
the end of the first quarter of each
Federal fiscal year (December 31) of any
portion of its prior year allocation that
it cannot or does not plan to spend for
SNAP-Ed activities by the end of the
Federal fiscal year.

(x) Federal financial participation and
allocation of grants. (A) A State agency’s
receipt of a Federal SNAP-Ed grant is
contingent on FNS’ approval of the State
agency’s SNAP-Ed Plan. If an adequate
Plan is not submitted or an extension
granted, FNS may reallocate a State
agency’s grant among other State
agencies with approved Plans. These
funds are the only source of Federal
funds to States available under section
28 of the Food and Nutrition Act of
2008, as amended, for SNAP nutrition
education and obesity prevention
services. Funds in excess of the grants

are not eligible for SNAP Federal
reimbursement. The grant requires no
State contribution or match;

(B) Shall identify the uses of funding
for State or local projects and show that
the funding received shall remain under
the administrative control of the State
agency;

(C) For each of fiscal years (FY) 2011—
2013, each State agency that submitted
an approved 2009 SNAP-Ed Plan
received a Federal grant based on the
State’s SNAP-Ed expenditures in FY
2009, as reported to the Secretary in
February 2010, in proportion to FY 2009
SNAP-Ed expenditures by all States in
that year.

(D) For FY 2014 and subsequent
years, the allocation formula (prescribed
in section 28(d)(2)(A) of the Food and
Nutrition Act of 2008) is based on a
ratio of:

(1) A State’s share of national SNAP-
Ed expenditures in FY 2009 in relation
to State SNAP-Ed expenditures
nationally (as described in paragraph
(d)(2)(x)(C) of this section) and

(2) The percentage of the number of
individuals participating in SNAP in the
State during the preceding fiscal year in
relation to the percentage of SNAP
participation nationally during that
year.

(E) The second part of the formula
applicable to FY 2014 and subsequent
years, the ratio of SNAP participation in
a State in relation to SNAP participation
nationally, will annually increase as a
percentage of the annual Federal SNAP-
Ed funding. In FY 2014, the formula’s
ratio of State FY 2009 SNAP-Ed
expenditures to SNAP participation was
90/10. SNAP participation will increase
as a factor in the funding formula until
FY 2018, when the ratio will be 50/50.
The 50/50 ratio shall continue after FY
2018.

The allocations to a State for SNAP-
Ed grants will be:

(1) For FY 2013, in direct proportion
to a State’s SNAP-Ed expenditures for
FY 2009, as reported in February 2010;

(2) For FY 2014, 90 percent based on
a State’s FY 2009 SNAP-Ed
expenditures, and 10 percent based on
the State’s share of national SNAP
participants for the 12-month period
February 1, 2012 to January 31, 2013;

(3) For FY 2015, 80 percent based on
a State’s FY 2009 SNAP-Ed
expenditures, and 20 percent based on
the State’s share of national SNAP
participants for the 12-month period
February 1, 2013 to January 31, 2014;

(4) For FY 2016, 70 percent based on
a State’s FY 2009 SNAP-Ed
expenditures, and 30 percent based on
the State’s share of national SNAP
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participants for the 12-month period
February 1, 2014 to January 31, 2015;

(5) For FY 2017, 60 percent based on
a State’s FY 2009 SNAP-Ed
expenditures, and 40 percent based on
the State’s share of national SNAP
participants for the 12-month period
February 1, 2015 to January 31, 2016;
and,

(6) For FY 2018 and subsequent years,
50 percent based on a State’s FY 2009
SNAP-Ed expenditures, and 50 percent
based on the State’s share of national
SNAP participants for the previous 12-
month period ending January 31;

(F) If a participating State agency
notifies FNS as required in (ix) above
that it will not obligate or expend all of
the funds allocated to it for a fiscal year
under this section, FNS may reallocate
the unobligated or unexpended funds to
other participating State agencies that
have approved SNAP-Ed Plans during
the period for which the funding is
available for new obligations by FNS.
Reallocated funds received by a State
will be considered part of its base FY
2009 allocation for the purpose of
determining the State’s allocation for
the next fiscal year; funds surrendered
by a State shall not be considered part
of its base FY 2009 allocation for the
next fiscal year for the purpose of
determining the State’s allocation for
the next fiscal year.

(xi) Fiscal recordkeeping and
reporting requirements. Each
participating State agency must meet
FNS fiscal recordkeeping and reporting
requirements. Total SNAP-Ed
expenditures and State, private, and
other contributions to SNAP-Ed
activities are reported through the
financial reporting means and in the
timeframe designated by FNS;

(xii) Additional information may be
required of the State agency, on an as
needed basis, regarding the type of
nutrition education and obesity
prevention activities offered and the
characteristics of the target population
served, depending on the contents of the
State’s SNAP-Ed Plan, to determine
whether nutrition education goals are
being met;

(xiii) The State agency must submit a
SNAP-Ed Annual Report to FNS by
January 31 of each year. The report shall
describe SNAP-Ed Plan project
activities, outcomes, and budget for the
prior year.

(e) * x %

(6) The SNAP-Ed Plan shall be signed
by the head of the State agency and
submitted prior to funding of nutrition
education and obesity prevention
activities when the State agency elects
to request Federal grant funds to
conduct these SNAP-Ed activities. The

Plan shall be submitted for approval no
later than August 15. Approved plans
become effective the following FFY
October 1 to September 30.

* * * * *

Dated: March 24, 2016.
Audrey Rowe,
Administrator, Food and Nutrition Service.
[FR Doc. 2016—07179 Filed 3—30-16; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Rural Housing Service

7 CFR Part 3555
RIN 0575-AD00

Single Family Housing Guaranteed
Loan Program

Correction

Rule document 2016—-07049,
beginning on page 17361 in the issue of
Tuesday, March 29, 2016, was
inadvertently published and is
withdrawn from that issue.

[FR Doc. C1-2016-07049 Filed 3—29-16; 4:15 pm]
BILLING CODE 1505-01-D

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2015-3983; Directorate
Identifier 2015—-NM-141-AD; Amendment
39-18448; AD 2016-07-03]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 747-100,
747-100B, 747-100B SUD, 747-200B,
747-300, 747SR, and 747SP series
airplanes. This AD was prompted by an
evaluation by the design approval
holder (DAH) indicating that the upper
chords of the upper deck floor beams
are subject to widespread fatigue
damage (WFD). This AD requires
repetitive inspections for cracks at the
floor panel attachment fastener holes;
repetitive inspections for cracks in the
upper and lower chords of the upper
deck floor beams at permanent fastener
locations; repetitive inspections for
cracks in certain repaired and modified

areas; and related investigative and
corrective actions if necessary. This AD
also requires repetitive replacement of
the upper chords of the upper deck floor
beams, including pre-replacement
inspections and corrective action if
necessary; and post-replacement
repetitive inspections and repair if
necessary. We are issuing this AD to
detect and correct fatigue cracking of the
upper chords of the upper deck floor
beams. Undetected cracking could result
in large deflection or deformation of the
upper deck floor beams, resulting in
damage to wire bundles and control
cables for the flight control system, and
reduced controllability of the airplane.
Multiple adjacent severed floor beams
could result in rapid decompression of
the airplane.

DATES: This AD is effective May 5, 2016.
The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD

as of May 5, 2016.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Data & Services Management,
P. O. Box 3707, MC 2H-65, Seattle, WA
98124-2207; telephone 206—-544-5000,
extension 1; fax 206—766—-5680; Internet
https://www.myboeingfleet.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221. It is also
available on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
3983.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
3983; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Nathan Weigand, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA
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98057—3356; phone: 425-917-6428; fax:
425-917-6590; email:
nathan.p.weigand@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
Model 747-100, 747-100B, 747—100B
SUD, 747-200B, 747-300, 747SR, and
747SP series airplanes. The NPRM
published in the Federal Register on
October 6, 2015 (80 FR 60303) (“‘the
NPRM”’). The NPRM was prompted by
an evaluation by the DAH indicating
that the upper chords of the upper deck
floor beams are subject to WFD. The
NPRM proposed to require repetitive
inspections for cracks at the floor panel
attachment fastener holes; repetitive
inspections for cracks in the upper and
lower chords of the upper deck floor
beams at permanent fastener locations;
repetitive inspections for cracks in
certain repaired and modified areas; and
related investigative and corrective
actions if necessary. The NPRM also
proposed to require repetitive
replacement of the upper chords of the
upper deck floor beams, including pre-
replacement inspections and corrective
action if necessary; and post-
replacement repetitive inspections and
repair if necessary. We are issuing this
AD to detect and correct fatigue
cracking of the upper chords of the
upper deck floor beams. Undetected
cracking could result in large deflection
or deformation of the upper deck floor
beams, resulting in damage to wire
bundles and control cables for the flight
control system, and reduced
controllability of the airplane. Multiple
adjacent severed floor beams could
result in rapid decompression of the
airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment. A member of
the public supported the NPRM and an
anonymous commenter had no
objection to the NPRM.

Request To Clarify Credit for Previous
Actions

Boeing requested that we clarify that
credit for previous actions is limited to
those actions that comply with the new
proposed requirements of the NPRM.
Boeing noted that paragraph (m) of the
proposed AD should provide credit for
using Boeing Alert Service Bulletin
747-53A2452, dated April 3, 2003,

provided the new requirements
specified in Boeing Alert Service
Bulletin 747-53A2452, Revision 1,
dated July 16, 2012, are met.

We agree that clarification is
necessary. Paragraph (m) of this AD,
“Credit for Previous Actions,” provides
credit for actions done before the
effective date of this AD using Boeing
Alert Service Bulletin 747-53A2452,
dated April 3, 2003, for the
corresponding actions required by
paragraphs (g), (h), and (i) of this AD.
Paragraphs (g), (h), and (i) of this AD
refer to Boeing Alert Service Bulletin
747-53A2452, Revision 1, dated July 16,
2012, as the appropriate source of
service information for accomplishing
the actions required by those
paragraphs. Boeing Alert Service
Bulletin 747-53A2452, Revision 1,
dated July 16, 2012, added certain
inspection locations. Therefore, for the
added inspection locations specified in
Boeing Alert Service Bulletin 747—
53A2452, Revision 1, dated July 16,
2012, paragraph (m) of this AD does not
provide credit because Boeing Alert
Service Bulletin 747-53A2452, dated
April 3, 2003, cannot be used for those
locations. We have revised paragraph
(m) of this AD to clarify that although
credit is given for using Boeing Alert
Service Bulletin 747-53A2452, dated
April 3, 2003, actions required by
paragraphs (g), (h), and (i) of this AD
that are not identified in Boeing Alert
Service Bulletin 747-53A2452, dated
April 3, 2003, must still be done.

Boeing also stated that credit should
be given in the NPRM for Boeing Alert
Service Bulletin 747-53A2452, Revision
1, dated July 16, 2012; and Boeing Alert
Service Bulletin 747-53A2852, dated
June 22, 2012.

We have not included Boeing Alert
Service Bulletin 747-53A2452, Revision
1, dated July 16, 2012; and Boeing Alert
Service Bulletin 747-53A2852, dated
June 22, 2012; in paragraph (m) of this
AD because that service information is
already cited in paragraphs (g) through
(k) of this AD as the only appropriate
source of service information for
accomplishing the actions required by
this AD. As allowed by the phrase,
“unless already done,” in paragraph (f)
of this AD, if the requirements of this
AD have already been accomplished,
this AD does not require that those
actions be repeated.

Request To Give Credit for Previous
Alternative Methods of Compliance
(AMOCs)

Boeing requested that previously
approved AMOCs for AD 2005-20-29,
Amendment 39-14326 (70 FR 59246,
October 12, 2005), be approved for the

corresponding provisions of the
proposed AD, provided the previously
approved AMOG:s satisfy the inspection
locations and compliance times
specified by the proposed AD. Boeing
noted that AMOCs would be needed for
new inspection locations and
compliance times specified in the
proposed AD.

We acknowledge that certain AMOCs
for AD 2005-20-29, Amendment 39—
14326 (70 FR 59246, October 12, 2005),
might also address the actions and
compliance times required by this AD.
However, each individual AMOC would
need to be evaluated to ensure the
identified unsafe condition is
addressed. Any person may request
approval of an AMOC under the
provisions of paragraph (o) of this AD.
We have not changed this final rule in
this regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously—
and minor editorial changes. We have
determined that these minor changes:

¢ Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Related Service Information Under 1
CFR Part 51

We reviewed the following service
information.

¢ Boeing Alert Service Bulletin 747—
53A2452, Revision 1, dated July 16,
2012. This service information describes
procedures for repetitive open hole or
surface high frequency eddy current
(HFEC) inspections, as applicable, for
cracks at the floor panel attachment
fastener holes in certain areas and
stations; repetitive surface HFEC
inspections for cracks in the upper and
lower chords of the upper deck floor
beams at permanent fastener locations
in certain areas and stations; and related
investigative and corrective actions.
This service information also describes
procedures, for airplanes on which
certain repairs or modifications are
done, for repetitive open hole or surface
HFEC inspections, as applicable, for
cracks in the repaired and modified
areas; and repair.

¢ Boeing Alert Service Bulletin 747—
53A2852, dated June 22, 2012. This
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service information describes
procedures for repetitive replacement of
the upper chords of the upper deck floor
beams, including pre-replacement
inspections and corrective action, and

post-replacement repetitive inspections
and repair.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

ESTIMATED COSTS

Costs of Compliance
We estimate that this AD affects 67
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action Labor cost Parts cost Cost per product Cost on U.S. operators
Inspections specified in Boeing Alert | Up to 884 work-hours x $0 | $75,140, per inspection $5,034,380, per inspection
Service Bulletin 747-53A2452, Revi- $85 per hour = $75,140, cycle. cycle.
sion 1, dated July 16, 2012. per inspection cycle.
Replacement specified in Boeing Alert | Up to 696 work-hours x 180 | $59,160, per replacement | $3,963,720, per replace-

Service Bulletin 747-53A2852, dated
June 22, 2012.

Post-replacement inspections specified
in Boeing Alert Service Bulletin
747-53A2852, dated June 22, 2012.

$85 per hour = $59,160,
per replacement.

Up to 586 work-hours x $0
$85 per hour = $49,810,
per inspection cycle.

$49,810, per inspection
cycle.

ment.

$3,337,270, per inspection
cycle.

1We currently have no specific cost estimates associated with the parts necessary for the replacement.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-07-03 The Boeing Company:
Amendment 39-18448 ; Docket No.
FAA—-2015-3983; Directorate Identifier
2015-NM-141-AD.

(a) Effective Date
This AD is effective May 5, 2016.

(b) Affected ADs

This AD affects AD 2005-20-29,
Amendment 39-14326 (70 FR 59246, October
12, 2005).

(c) Applicability

This AD applies to The Boeing Company
Model 747-100, 747—100B, 747—100B SUD,
747-200B, 747-300, 747SR, and 747SP series
airplanes; certificated in any category; as
identified in Boeing Alert Service Bulletin
747-53A2852, dated June 22, 2012.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by an evaluation by
the design approval holder (DAH) indicating
that the upper chords of the upper deck floor
beams are subject to widespread fatigue
damage (WFD). We are issuing this AD to
detect and correct fatigue cracking of the
upper chords of the upper deck floor beams.
Undetected cracking could result in large
deflection or deformation of the upper deck
floor beams, resulting in damage to wire
bundles and control cables for the flight
control system, and reduced controllability of
the airplane. Multiple adjacent severed floor
beams could result in rapid decompression of
the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Repetitive Inspections of the Upper
Chords of the Upper Deck Floor Beams

At the applicable times specified in Tables
1 through 7 of paragraph 1.E., “Compliance,”
of Boeing Alert Service Bulletin 747—
53A2452, Revision 1, dated July 16, 2012,
except as required by paragraph (1)(1) of this
AD: Do the inspections specified in
paragraphs (g)(1) and (g)(2) of this AD, and
do all applicable related investigative and
corrective actions, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2452, Revision 1,
dated July 16, 2012, except as required by
paragraph (1)(2) of this AD. Repeat the
inspections specified in paragraphs (g)(1) and
(g)(2) of this AD thereafter at the applicable
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times specified in Tables 1 through 7 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 747-53A2452,
Revision 1, dated July 16, 2012. Do all
applicable related investigative and
corrective actions before further flight. Doing
the inspections required by paragraphs (g)(1)
and (g)(2) of this AD terminates the
inspections required by paragraphs (m) and
(n) of AD 2005-20-29, Amendment 39—
14326 (70 FR 59246, October 12, 2005).

(1) Do an open hole or surface high
frequency eddy current (HFEC) inspection, as
applicable, for cracks at the fastener holes of
the floor panel attachment in the applicable
areas and stations identified in Boeing Alert
Service Bulletin 747-53A2452, Revision 1,
dated July 16, 2012.

(2) Do a surface HFEC inspection for cracks
in the upper and lower chords of the upper
deck floor beams at permanent fastener
locations in the applicable areas and stations
identified in Boeing Alert Service Bulletin
747-53A2452, Revision 1, dated July 16,
2012.

(h) Terminating Modification and Repair for
the Inspection Specified in Paragraph (g)(1)
of This AD

A fastener hole modification or a fastener
hole repair in Area 1 or Area 2 as described
in Boeing Alert Service Bulletin 747—
53A2452, Revision 1, dated July 16, 2012,
terminates the inspection of the fastener
holes of the floor panel attachment required
by paragraph (g)(1) of this AD for the repaired
or modified area only, provided the
modification and repair, including related
investigative and corrective actions, are done
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2452, Revision 1, dated July 16,
2012, except as required by paragraph (1)(2)
of this AD.

(i) Post Modification/Repair Repetitive
Inspections

(1) For airplanes on which any fastener
hole modification or any fastener hole repair
was done as specified in Boeing Alert Service
Bulletin 747-53A2452: Except as required by
paragraph (i)(2) of this AD, at the applicable
times specified in Tables 8 and 9 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 747-53A2452,
Revision 1, dated July 16, 2012, or within
1,000 flight cycles after the effective date of
this AD, whichever occurs later, do an open
hole or surface HFEC inspection, as
applicable, for cracks in the repaired and
modified areas, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2452, Revision 1,
dated July 16, 2012. If any cracking is found,
before further flight, repair using a method
approved in accordance with the procedures
specified in paragraph (o) of this AD. Repeat
the applicable inspections thereafter at the
times specified in Tables 8 and 9 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 747-53A2452,
Revision 1, dated July 16, 2012. Doing an
inspection required by this paragraph
terminates the inspections required by
paragraph (p) of AD 2005-20-29,
Amendment 39-14326 (70 FR 59246, October
12, 2005).

(2) For any repair #10 or repair #13 done
as specified in Boeing Alert Service Bulletin
747-53A2452: Before further flight, do post-
repair inspections using a method approved
in accordance with the procedures specified
in paragraph (o) of this AD.

(j) Replacement of the Upper Chords of the
Upper Deck Floor Beams (Includes Pre-
Replacement Inspections)

Replace the upper chords of the upper
deck floor beams by doing the actions
required by paragraphs (j)(1) and (j)(2) of this
AD at the times specified in those
paragraphs. Accomplishing the replacement
required by this paragraph terminates the
inspections required by paragraphs (g) and (i)
of this AD.

(1) Before the accumulation of 30,000 total
flight cycles, or within 3,000 flight cycles
after the effective date of this AD, whichever
occurs later, do an open hole HFEC
inspection for cracks at certain fastener
locations in the floor beam webs and side of
body frames, and do a detailed inspection for
cracks of any removed part that will be re-
installed, and do all applicable corrective
actions, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2852, dated June
22, 2012, except as required by paragraph
(1)(2) of this AD. Do all applicable corrective
actions before further flight.

(2) Before further flight after accomplishing
the inspections required by paragraph (j)(1)
of this AD, install new upper chords of the
upper deck floor beams and reinforcing
straps or angles, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2852, dated June
22, 2012, except as required by paragraph
()(2) of this AD.

(k) Post-Replacement Repetitive Inspections

For airplanes on which any replacement
required by paragraph (j) or (k)(2)(ii) of this
AD is done: At the applicable times specified
in Tables 2 through 4 in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 747-53A2852, dated June 22, 2012,
do HFEC inspections for cracks at the
permanent fastener holes and the upper
chords of the upper deck floor beams, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2452, Revision 1, dated July 16,
2012.

(1) If any cracking is found during any
inspection required by the introductory text
of paragraph (k) or paragraph (k)(2)(i) of this
AD, before further flight, repair using a
method approved in accordance with the
procedures specified in paragraph (o) of this
AD.

(2) If no cracking is found during any
inspection required by the introductory text
of paragraph (k) or paragraph (k)(2)(i) of this
AD, do the actions required by paragraphs
(k)(2)(1) and (k)(2)(ii) of this AD.

(i) Repeat the inspections specified in
paragraph (k) of this AD thereafter at the
applicable times specified in Tables 8 and 9
of paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 747-53A2452,
Revision 1, dated July 16, 2012.

(ii) Within 10,000 flight cycles after
accomplishing the initial HFEC inspections

required by the introductory text of
paragraph (k) of this AD, replace the upper
chords of the upper deck floor beams by
doing the actions specified in paragraphs
(j)(1) and (j)(2) of this AD.

(1) Exceptions to Service Information

(1) Where Boeing Alert Service Bulletin
747-53A2452, Revision 1, dated July 16,
2012, specifies a compliance time “after the
Revision 1 date of this service bulletin,” this
AD requires compliance within the specified
compliance time after the effective date of
this AD.

(2) Where Boeing Alert Service Bulletin
747-53A2452, Revision 1, dated July 16,
2012; or Boeing Alert Service Bulletin 747—
53A2852, dated June 22, 2012; specifies to
contact Boeing for appropriate action: Before
further flight, repair using a method
approved in accordance with the procedures
specified in paragraph (o) of this AD.

(m) Credit for Previous Actions

This paragraph provides credit for the
actions required by paragraphs (g), (h), and
(i) of this AD, if those actions were performed
before the effective date of this AD using
Boeing Alert Service Bulletin 747-53A2452,
dated April 3, 2003. For the actions required
by paragraphs (g), (h), and (i) of this AD that
are not identified in Boeing Alert Service
Bulletin 747-53A2452, dated April 3, 2003,
those actions must still be done. Boeing Alert
Service Bulletin 747-53A2452, dated April 3,
2003, is incorporated by reference in AD
2005-20-29, Amendment 39-14326 (70 FR
59246, October 12, 2005).

(n) Special Flight Permit

Special flight permits, as described in
Section 21.197 and Section 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199), are not allowed.

(o) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (p) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.
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(p) Related Information

(1) For more information about this AD,
contact Nathan Weigand, Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA 98057—
3356; phone: 425-917-6428; fax: 425-917—
6590; email: nathan.p.weigand@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (q)(3) and (q)(4) of this AD.

(q) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin 747—
53A2452, Revision 1, dated July 16, 2012.

(ii) Boeing Alert Service Bulletin 747—
53A2852, dated June 22, 2012.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—-766—-5680;
Internet https://www.myboeingfleet.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on March
20, 2016.
Michael Kaszycki,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2016-07024 Filed 3—30-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2015-2208; Directorate
Identifier 2015-NE-19-AD; Amendment 39—
18447; AD 2016-07-02]

RIN 2120-AA64

Airworthiness Directives; Honeywell
International Inc. (Type Certificate
Previously Held by AlliedSignal Inc.,
Garrett Turbine Engine Company)
Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Honeywell International Inc.
(Honeywell) TFE731-4, —4R, -5AR,
—5BR, and —5R turbofan engines. This
AD was prompted by a report of certain
interstage turbine transition (ITT) ducts
failing to meet containment capability
requirements. This AD requires
replacing certain ITT ducts. We are
issuing this AD to prevent failure of the
ITT duct, which could lead to an
uncontained part release, damage to the
engine, and damage to the airplane.

DATES: This AD is effective May 5, 2016

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of May 5, 2016.

ADDRESSES: For service information
identified in this final rule, contact
Honeywell International Inc., 111 S 34th
Street, Phoenix, AZ 85034-2802; phone:
800-601-3099; Internet: https://
myaerospace.honeywell.com/wps/
portal/!lut/. You may view this service
information at the FAA, Engine &
Propeller Directorate, 1200 District
Avenue, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.
It is also available on the Internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA—-2015—
2208.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
2208; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Joseph Costa, Aerospace Engineer, Los
Angeles Aircraft Certification Office,
FAA, Transport Airplane Directorate,
3960 Paramount Blvd., Lakewood, CA
90712—4137; phone: 562-627-5246; fax:
562-627-5210; email: joseph.costa@
faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to Honeywell TFE731-4, —4R,
—5AR, —5BR, and —5R turbofan engines
with ITT duct, part number (P/N)
30752924, installed, with a serial
number (S/N) listed in Table 2 of
Honeywell Service Bulletin (SB)
TFE731-72-3789, Revision 0, dated
March 23, 2015. The NPRM published
in the Federal Register on October 29,
2015 (80 FR 66481). The NPRM was
prompted by report of certain ITT ducts
that were not properly heat treated and
failed to meet containment capability
requirements. The NPRM proposed to
require replacing certain ITT ducts. We
are issuing this AD to correct the unsafe
condition on these products.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (80
FR 66481, October 29, 2015) or on the
determination of the cost to the public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (80 FR
66481, October 29, 2015) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (80 FR 66481,
October 29, 2015).

Related Service Information Under 1
CFR Part 51

We reviewed Honeywell SB TFE731—
72-3789, Revision 0, dated March 23,
2015. The SB describes procedures for
removing affected ITT ducts. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 47
engines installed on airplanes of U.S.
registry. We also estimate that it will
take about 2 hours per engine to comply
with this AD. The average labor rate is
$85 per hour. We estimate that
replacement parts will cost $15,000 per
engine. Based on these figures, we
estimate the total cost of the AD to U.S.
operators to be $712,990.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-07-02 Honeywell International Inc.
(Type Certificate previously held by
AlliedSignal Inc., Garrett Turbine
Engine Company): Amendment 39—
18447; Docket No. FAA-2015-2208;
Directorate Identifier 2015-NE-19-AD.

(a) Effective Date
This AD is effective May 5, 2016.

(b) Affected ADs

None.
(c) Applicability

This AD applies to all Honeywell
International Inc. (Honeywell) TFE731-4,
—4R, -5AR, —5BR, and —5R turbofan engines
with an interstage turbine transition (ITT)
duct, part number (P/N) 30752924,
installed, with a serial number (S/N) listed in
Table 2 of Honeywell Service Bulletin (SB)
TFE731-72-3789, Revision 0, dated March
23, 2015.

(d) Unsafe Condition

This AD was prompted by a report of
certain ITT ducts failing to meet containment
capability requirements. We are issuing this
AD to prevent failure of the ITT duct, which
could lead to an uncontained part release,
damage to the engine, and damage to the
airplane.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(1) At the next removal of the ITT duct
from the engine not to exceed 2,600 hours
time-in-service after the effective date of this
AD, remove the affected ITT duct and replace
with a part eligible for installation.

(2) Reserved.

() Definition

For the purpose of this AD, a part eligible
for installation is an ITT duct with an S/N
that is not listed in Table 2 of Honeywell SB
TFE731-72-3789, Revision 0, dated March
23, 2015 or, if listed in Table 2 of this SB,
was reworked using Honeywell SB TFE731-
72-3789.

(g) Installation Prohibition

After the effective date of this AD, do not
install any ITT duct with an S/N listed in
Table 2 of Honeywell SB TFE731-72-3789,
Revision 0, dated March 23, 2015, onto any
engine, unless the ITT duct is marked with
the overhaul/repair instructions number
“P35864" near the ITT duct P/N and S/N
markings.

(h) Alternative Methods of Compliance
(AMOCs)

The Manager, Los Angeles Aircraft
Certification Office, FAA, may approve
AMOCG:s for this AD. Use the procedures
found in 14 CFR 39.19 to make your request.

(i) Related Information

For more information about this AD,
contact ]oseph Costa, Aerospace Engineer,

Los Angeles Aircraft Certification Office,
FAA, Transport Airplane Directorate, 3960
Paramount Blvd., Lakewood, CA 90712—
4137; phone: 562-627-5246; fax: 562—-627—
5210; email: joseph.costa@faa.gov.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Honeywell Service Bulletin TFE731-72—
3789, Revision 0, dated March 23, 2015.

(ii) Reserved.

(3) For Honeywell service information
identified in this AD, contact Honeywell
International Inc., 111 S 34th Street, Phoenix,
AZ 85034-2802; phone: 800-601-3099;
Internet: https://
myaerospace.honeywell.com/wps/portal/!ut/.

(4) You may view this service information
at FAA, Engine & Propeller Directorate, 1200
District Avenue, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
March 21, 2016.
Colleen M. D’Alessandro,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2016—07231 Filed 3—30-16; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-5422; Directorate
Identifier 2016-CE-011-AD; Amendment
39-18456; AD 2016-07—-11]

RIN 2120-AA64

Airworthiness Directives; Weatherly
Aircraft Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Weatherly Aircraft Company Models
201, 201A, 201B, 201G, 620, 620A,
620B, 620B-TG, and 620TP airplanes.
This AD requires visually inspecting the
center and outer wing front spar lower
hinge fittings for cracks and corrosion
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and taking all necessary corrective
actions. This AD also requires sending
the inspection results to the FAA. This
AD was prompted by a report of cracks
found on the center wing front spar
lower hinge fitting. We are issuing this
AD to correct the unsafe condition on
these products.
DATES: This AD is effective April 15,
2016.

We must receive comments on this
AD by May 16, 2016.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5422; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Mike Lee, Aerospace Engineer, Los
Angeles Aircraft Certification Office,
FAA, 3960 Paramount Blvd., Suite 100,

Lakewood, California, 90712; phone:
(562) 627-5325; fax: (562) 627—5210;
email: mike.s.lee@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

Recently, a Weatherly Aircraft
Company Model 620B airplane crashed
while conducting agricultural
operations. Preliminary investigation
indicates presence of fatigue cracks in
the center wing front spar lower hinge
fitting of the accident aircraft. As a
result of voluntary operator inspections,
an additional cracked fitting in the
center wing joint was recently reported.

Investigation reveals that the cracks
resulted from fatigue damage on the
hinge fitting and that routine
maintenance practices are not finding
this damage. This condition, if not
detected and corrected, could result in
failure of the wing front spar lower
hinge fittings, which could cause the
wing to separate and cause loss of
control. We are issuing this AD to
correct the unsafe condition on these
products.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD requires visually inspecting
the center and outer wing front spar
lower hinge fittings for cracks and
corrosion and taking all necessary
corrective actions. This AD also requires
sending the inspection results to the
FAA.

Based on the reports received from
the AD requirements, we will work with
the type certificate holder to evaluate
that information to determine whether
repetitive inspections are necessary
and/or a possible terminating action.
Based on this evaluation, we may
initiate further rulemaking action to

ESTIMATED COSTS

address the unsafe condition identified
in this AD.

FAA’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because failure of the wing front
spar lower hinge fitting could cause the
wing to separate from the airplane and
cause loss of control. Therefore, we find
that notice and opportunity for prior
public comment are impracticable and
that good cause exists for making this
amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2016-5422 and Directorate
Identifier 2016—-CE—011-AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 95
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Visually inspect the center and outer wing front spar lower | 2 work-hours x $85 per hour N/A $170 $16,150
hinge fitting. = $170.

We estimate the following costs to do

any necessary repair or replacement that

will be required based on the results of
the inspection. We have no way of

determining the number of aircraft that
might need this corrective action:
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ON-CONDITION COSTS

Action

Labor cost

Parts cost Cost per product

Replace wing front spar lower hinge fitting

Remove corrosion on wing front spar lower hinge

fitting.

2 work-hours x $85 per hour = $170

6 work-hours x $85 per hour = $510 per fitting ....

$800 per fitting

..... $1,310 per fitting.
N/A 70.

....................... $170

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB control number. The control
number for the collection of information
required by this AD is 2120-0056. The
paperwork cost associated with this AD
has been detailed in the Costs of
Compliance section of this document
and includes time for reviewing
instructions, as well as completing and
reviewing the collection of information.
Therefore, all reporting associated with
this AD is mandatory. Comments
concerning the accuracy of this burden
and suggestions for reducing the burden
should be directed to the FAA at 800
Independence Ave. SW., Washington,
DC 20591. ATTN: Information
Collection Clearance Officer, AES-200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national

government and the States, or on the
distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-07-11 Weatherly Aircraft Company:
Amendment 39-18456; Docket No.
FAA-2016-5422; Directorate Identifier
2016—CE-011-AD.

(a) Effective Date
This AD is effective April 15, 2016.

(b) Affected ADs

None.

(c) Applicability

This AD applies to Weatherly Aircraft
Company Models 201, 201A, 201B, 201C,
620, 620A, 620B, 620B-TG, and 620TP
airplanes, all serial numbers, that:

(1) have center and outer wing front spar
lower hinge fittings, part number 40223 (any
dash number configuration), installed; and

(2) are certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 57, Wing Attach Fittings.

(e) Unsafe Condition

This AD was prompted by a report of
cracks found on the center wing front spar
lower hinge fitting. We are issuing this AD
to detect and correct cracks and corrosion in
the center and outer wing front spar lower
hinge fitting, which could cause the fittings
to fail. Failure of the wing front spar lower
hinge fitting could result in the wing
separating from the airplane and loss of
control.

f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection

Within the next 30 days after April 15,
2016 (the effective date of this AD), do a
close visual inspection of the center and
outer wing front spar lower hinge fittings for
cracks and corrosion. Prior to the inspection
do the following:

(1) Remove the left and right center wing
to outer wing joint covers from the airplane.

(2) Remove the lower forward wing hinge
pin bolt caps.

(h) Replacement

If any cracks are found during the
inspection required in paragraph (g) of this
AD, before further flight, replace the cracked
wing front spar lower hinge fitting with an
airworthy part.

(i) Repair

If any corrosion is found during the
inspection required in paragraph (g) of this
AD, before further flight, remove up to .020
inches of the wing front spar lower hinge
fitting material in any direction to repair
corrosion. Replace any parts requiring
removal of more than .020-inch of wing front
spar lower hinge fitting. Any operator may
request an alternative to the replacement
requirement using the procedures found in
14 CFR 39.19 and paragraph (m) of this AD.
(j) Reporting Requirement

Within the next 10 days after the
inspection required in paragraph (g) of this
AD or within 10 days after April 15, 2016
(the effective date of this AD), whichever
occurs later, report the result of the
inspection to the FAA, Los Angeles Aircraft
Certification Office (ACO), Attn: Mike Lee,
Aerospace Engineer, 3960 Paramount Blvd.
Suite 100, Lakewood, California, 90712; fax:
(562) 627-5210; email: mike.s.lee@faa.gov.
Include the following information. Please
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identify AD 2016-07-11 in the subject line
if submitted through email.

(1) Airplane serial number.

(2) Hours time-in-service at time of
inspection.

(3) A description of any cracks found.

(4) A description of any corrosion found.

(k) Special Flight Permit

Special flight permits are allowed for this
AD per 14 CFR 39.23 for the requirement to
remove up to .020 inches of corrosion as
required in paragraph (i) of this AD. Special
flight permits are prohibited for all other
requirements of this AD.

(1) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 5 minutes per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW., Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—200.

(m) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the manager of the ACO, send it
to the attention of the person identified in
paragraph (n) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(n) Related Information

For information on the subject matter of
this AD, contact either:

(1) Weatherly Aircraft Company at phone:
(316) 361—-0101; email: weatherlyaircraft@
cox.net; or

(2) Mike Lee, Aerospace Engineer,
Aerospace Engineer, Los Angeles Aircraft
Certification Office, FAA, 3960 Paramount
Blvd. Suite 100, Lakewood, California,
90712; phone: (562) 627-5325; fax: (562)
627-5210; email: mike.s.lee@faa.gov.

Issued in Kansas City, Missouri, on March
25, 2016.

Pat Mullen,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2016—07228 Filed 3—30-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-5033; Directorate
Identifier 2015-NM-118-AD; Amendment
39-18450; AD 2016-07-05]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 747-8
series airplanes. This AD requires an
inspection to determine if all oxygen
components in the passenger oxygen
system are installed, installation of new
o-rings, and corrective actions if
necessary. This AD was prompted by a
report that oxygen tube couplings in the
passenger oxygen system could be
missing or incorrectly installed. We are
issuing this AD to detect and correct
oxygen leaks from oxygen tube
couplings in the passenger oxygen
system, which could result in depletion
of emergency oxygen at a faster rate than
expected, reduce the passengers’ and
crews’ protection from hypoxia at
elevated cabin altitudes, and increase
the risk of a fire.

DATES: This AD is effective April 15,
2016.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 15, 2016.

We must receive comments on this
AD by May 16, 2016.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this final rule, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206—766-5680; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5033.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5033; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Susan Monroe, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office
(ACQO), 1601 Lind Avenue SW., Renton,
WA; phone: 425-917-6457; fax: 425—
917-6590; email: susan.l.monroe@
faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We have determined that some Model
747-8 series airplanes could have
oxygen components missing or
incorrectly installed at oxygen tube
couplings attached to the outboard
stowage bin support assemblies. The
manufacturer believes that these
airplanes were delivered with the
correct configuration of oxygen
components. However, because of an
error in an engineering drawing and
related parts list, which omitted part
number call-outs for some oxygen
components, we want to be certain
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installations are correct and prevent
incorrect installation during subsequent
rework of the oxygen tubing
components. This condition, if not
corrected, could result in oxygen leaks
from oxygen tube couplings in the
passenger oxygen system, which could
result in depletion of emergency oxygen
at a faster rate than expected, reduce the
passengers’ and crews’ protection from
hypoxia at elevated cabin altitudes, and
increase the risk of a fire.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Special
Attention Service Bulletin 747-35—
2132, dated June 8, 2015. The service
information describes procedures for
inspection of passenger oxygen coupler
assemblies for missing oxygen
components, installation of o-rings, and
corrective actions. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition

develop in other products of the same
type design.

AD Requirements

This AD requires accomplishing the
actions identified in the service
information identified previously. For
information on the procedures and
compliance times, see this service
information at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5033.

The phrase “corrective actions” is
used in this AD. “Corrective actions”
are actions that correct or address any
condition found. Corrective actions in
an AD could include, for example,
repairs.

This AD also requires sending the
inspection results to the Manager,
Seattle Aircraft Certification Office,
FAA.

FAA'’s Justification and Determination
of the Effective Date

There are no products of this type

currently registered in the United States.

However, this rule is necessary to
ensure that the described unsafe
condition is addressed if any of these
products are placed on the U.S. Register
in the future. Therefore, we find that
notice and opportunity for prior public

cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include “Docket No. FAA—
2016-5033; Directorate Identifier 2015—
NM-118-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this AD. We will consider all
comments received by the closing date
and may amend this AD because of
those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 0
airplanes of U.S. registry.
We estimate the following costs to

described previously is likely to exist or comment are unnecessary and that good comply with this AD:
ESTIMATED COSTS
) Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection .........ccc....... 8 work-hours x $85 per hour = $680 .......ccccceevereeiererieenereere e $0 $680 $0
Reporting ......ccccevueee 1 work-hour x $85 per hour = $85 .......cccooeieririiiiere e 0 85 0

We estimate the following costs to do
any necessary corrective actions that

will be required based on the results of
the inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these repairs:

: Cost per
Action Labor cost Parts cost product
Corrective ACHION ......cceeeveeciieeece e 8 work-hours x $85 per hour = $680 ...........ccccccvvenen. $6,888 $7,568

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all costs in our cost
estimate.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject

to penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB control number. The control
number for the collection of information
required by this AD is 2120-0056. The
paperwork cost associated with this AD
has been detailed in the Costs of
Compliance section of this document
and includes time for reviewing
instructions, as well as completing and

reviewing the collection of information.
Therefore, all reporting associated with
this AD is mandatory. Comments
concerning the accuracy of this burden
and suggestions for reducing the burden
should be directed to the FAA at 800
Independence Ave. SW., Washington,
DC 20591, ATTN: Information
Collection Clearance Officer, AES—200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
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rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “‘significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-07-05 The Boeing Company:
Amendment 39-18450; Docket No.
FAA-2016-5033 Directorate Identifier
2015-NM-118-AD.

(a) Effective Date
This AD is effective April 15, 2016.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Boeing Model 747-8
series airplanes, certificated in any category,
as identified in Boeing Special Attention

Service Bulletin 747-35-2132, dated June 8,
2015.

(d) Subject

Air Transport Association (ATA) of
America Code 35, Oxygen.

(e) Unsafe Condition

This AD was prompted by a report of
oxygen tube couplings in the passenger
oxygen system that could be missing or
incorrectly installed. We are issuing this AD
to detect and correct oxygen leaks from
oxygen tube couplings in the passenger
oxygen system, which could result in
depletion of emergency oxygen at a faster rate
than expected, reduce the passengers’ and
crews’ protection from hypoxia at elevated
cabin altitudes, and increase the risk of a fire.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection and Corrective Actions

Within 72 months after the effective date
of this AD: Do a general visual inspection to
determine if all oxygen components are
installed; and do all applicable corrective
actions; in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 747-35—
2132, dated June 8, 2015. Do all applicable
corrective actions before further flight.

(h) Reporting

Submit a report of the findings (both
positive and negative) of the inspection
required by paragraph (g) of this AD to the
Manager, Seattle Aircraft Certification Office
(ACO), at the applicable time specified in
paragraph (h)(1) or (h)(2) of this AD. The
report must include the inspection results, a
description of the condition found, and the
airplane serial number.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(i) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction

Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 5 minutes per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW., Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—200.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOCGs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (k) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) For service information that contains
steps that are labeled as Required for
Compliance (RC), the provisions of
paragraphs (j)(3)(i) and (j)(3)(ii) apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. An AMOC is required
for any deviations to RC steps, including
substeps and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOG, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(4) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(k) Related Information

For more information about this AD,
contact Susan Monroe, Aerospace Engineer,
Cabin Safety and Environmental Systems
Branch, ANM-150S, FAA, Seattle ACO, 1601
Lind Avenue SW., Renton, WA; phone: 425—
917-6457; fax: 425-917-6590; email:
susan.l.monroe@faa.gov.
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(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Special Attention Service
Bulletin 747-35-2132, dated June 8, 2015.

(ii) Reserved.

(3) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data &
Services Management, P.O. Box 3707, MC
2H-65, Seattle, WA 98124-2207; telephone
206-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on March
20, 2016.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016—07025 Filed 3—-30—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2015-3942; Directorate
Identifier 2014-SW-064—-AD; Amendment
39-18446; AD 2016-07-01]

RIN 2120-AA64
Airworthiness Directives; Sikorsky

Aircraft Corporation (Sikorsky)
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2014—07—
04R1 for certain Model S-92A
helicopters. AD 2014-07—04R1 required
repetitive inspections in the upper deck
area for incorrectly installed clamps and
chafing between the electrical wires and
the hydraulic lines and replacing any
unairworthy wires or hydraulic lines.
This new AD requires altering the
wiring system in the upper deck area to

correct the unsafe condition described
in AD 2014-07-04R1. We are issuing
this AD to prevent a fire in an area of
the helicopter without extinguishing
capability and subsequent loss of
control of the helicopter.

DATES: This AD is effective May 5, 2016.
The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD

as of May 5, 2016.

ADDRESSES: For service information
identified in this final rule, contact
Sikorsky Aircraft Corporation, Customer
Service Engineering, 124 Quarry Road,
Trumbull, CT 06611; telephone 1-800-
Winged-S or 203—416—4299; email
sikorskywcs@sikorsky.com. You may
review service information at the FAA,
Office of the Regional Counsel,
Southwest Region, 10101 Hillwood
Pkwy., Room 6N-321, Fort Worth,
Texas 76177. It is also on the Internet
at http://www.regulations.gov by
searching for and locating Docket No.
FAA-2015-3942.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov in Docket No.
FAA-2015-3942; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, any
incorporated-by-reference information,
the economic evaluation, any comments
received, and other information. The
address for the Docket Office (phone:
800-647-5527) is Document
Management Facility, U.S. Department
of Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT: [an
Lucas, Aviation Safety Engineer, Boston
Aircraft Certification Office, Engine &
Propeller Directorate, FAA, 1200
District Avenue, Burlington,
Massachusetts 01803; telephone (781)
238-7757; email ian.lucas@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to remove AD 2014—07—-04R1,
Amendment 39-17964 (79 FR 54893,
September 15, 2014) and add a new AD.
AD 2014-07-04R1 applied to certain
serial-numbered Sikorsky S92A
helicopters and required repetitively
inspecting the upper deck area for
incorrectly installed clamps and for
chafing between the electrical wires and
hydraulic lines.

The NPRM published in the Federal
Register on September 25, 2015 (80 FR
57751). The NPRM was prompted by an
alteration developed by Sikorsky that
separates and re-routes the engine inlet
feeder lines. The NPRM proposed to
require this alteration to prevent chafing
between the electrical lines and
hydraulic hoses, which could result in
a fire in an area of the helicopter
without extinguishing capability and
subsequent loss of control of the
helicopter.

Since the NPRM was issued, the
mailing address for the Boston Aircraft
Certification Office has changed. We
have revised this contact information in
this final rule to reflect the new mailing
address.

Comments

We gave the public the opportunity to
participate in developing this AD, but
we did not receive any comments on the
NPRM (80 FR 57751, September 25,
2015).

FAA’s Determination

We have reviewed the relevant
information and determined that an
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed.

Related Service Information Under 1
CFR Part 51

Sikorsky has issued Special Service
Instructions SSI No. 92—-070A, Revision
A, dated April 25, 2014 (SSI 92-070A),
which contains procedures to alter the
wiring system in the upper deck area to
prevent chafing. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by means identified in the
ADDRESSES section.

Other Related Service Information

We also reviewed Sikorsky Alert
Service Bulletin ASB 92—-20-003, Basic
Issue, dated May 5, 2014 (ASB 92—-20—
003). ASB 92-20-003 specifies a one-
time modification of the upper deck
wiring harnesses to prevent possible
chafing by complying with SSI 92—
070A.

Differences Between This AD and the
Service Information

The service information provides a
compliance date of November 5, 2015;
this AD requires a compliance time of
150 hours time-in-service. Also, the
service information requires submitting
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certain documentation to the
manufacturer, and this AD does not.

Costs of Compliance

We estimate that this AD will affect
20 helicopters of U.S. Registry.

We estimate that operators may incur
the following costs in order to comply
with this AD. Labor costs are estimated
at $85 per work-hour. Rerouting the
upper deck wiring system and replacing
and installing new parts will take 58
work-hours and $8,000 in required
parts, for a total cost of $12,930 per
helicopter and $258,600 for the fleet.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that a regulatory
distinction is required, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2014—-07-04R1, Amendment 39-17964
(79 FR 54893, September 15, 2014), and
adding the following new AD:

2016-07-01 Sikorsky Aircraft Corporation:
Amendment 39-18446; Docket No.
FAA—-2015-3942; Directorate Identifier
2014-SW-064—AD.

(a) Applicability
This AD applies to Model S—92A

helicopters, serial number 920006 through
920084, certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as an
incorrectly installed clamp that does not
provide adequate clearance to prevent
chafing between the high voltage electrical
lines and the hydraulic hoses. This condition
could result in a fire in an area of the
helicopter without extinguishing capability
and subsequent loss of control of the
helicopter.

(c) Affected ADs

This AD supersedes AD 2014—07-04R1,
Amendment 39-17964 (79 FR 54893,
September 15, 2014).

(d) Effective Date
This AD becomes effective May 5, 2016.

(e) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(f) Required Actions

Within 150 hours time-in-service, reroute
the left hand and right hand upper deck
wiring system by complying with the
Instructions, paragraph B, of Sikorsky
Aircraft Corporation Special Service
Instructions SSI No. 92—070A, Revision A,
dated April 25, 2014.

(g) Alternative Methods of Compliance
(AMOCGs)

(1) The Manager, Boston Aircraft
Certification Office, FAA, may approve
AMOGC:s for this AD. Send your proposal to:
Ian Lucas, Aviation Safety Engineer, Engine

& Propeller Directorate, FAA, 1200 District
Avenue, Burlington, Massachusetts 01803;
telephone (781) 238-7757; email ian.lucas@
faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(h) Additional Information

Sikorsky Aircraft Corporation Alert Service
Bulletin ASB 92—-20-003, Basic Issue, dated
May 5, 2014, which is not incorporated by
reference, contains additional information
about the subject of this AD. For service
information identified in this final rule,
contact Sikorsky Aircraft Corporation,
Customer Service Engineering, 124 Quarry
Road, Trumbull, CT 06611; telephone 1-800-
Winged-S or 203—416—4299; email
sikorskywcs@sikorsky.com. You may review
a copy of this service information at the FAA,
Office of the Regional Counsel, Southwest
Region, 10101 Hillwood Pkwy., Room 6N—
321, Fort Worth, TX 76177.

(i) Subject

Joint Aircraft Service Component (JASC)
Code: 2910 Main Hydraulic System.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Sikorsky Aircraft Corporation Special
Service Instructions SSI No. 92—-070A,
Revision A, dated April 25, 2014.

(ii) Reserved.

(3) For service information identified in
this final rule, contact Sikorsky Aircraft
Corporation, Customer Service Engineering,
124 Quarry Road, Trumbull, CT 06611;
telephone 1-800-Winged-S or 203—416—4299;
email sikorskywcs@sikorsky.com.

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Fort Worth, Texas, on March 21,
2016.
Scott A. Horn,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2016—-06906 Filed 3—-30-16; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2015-4212; Directorate
Identifier 2015-NM-010-AD; Amendment
39-18451; AD 2016-07-06]

RIN 2120-AA64

Airworthiness Directives; BAE
Systems (Operations) Limited
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all BAE
Systems (Operations) Limited Model
BAe 146 series airplanes and Model
Avro 146-R] series airplanes. This AD
was prompted by reports of cracking of
the main fitting of the nose landing gear
(NLG) and a determination that a new
safe-life limitation for affected NLG
main fittings has not been mandated.
This AD requires replacing affected NLG
main fittings that have exceeded the
safe-life limitation with a new or
serviceable fitting. We are issuing this
AD to prevent collapse of the NLG,
which if not corrected, could lead to
degradation of direction control on the
ground or an un-commanded turn to the
left, and a consequent loss of control of
the airplane on the ground, possibly
resulting in damage to the airplane and
injury to occupants.

DATES: This AD becomes effective May
5, 2016.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of May 5, 2016.

ADDRESSES: For service information
identified in this final rule, contact BAE
Systems (Operations) Limited, Customer
Information Department, Prestwick
International Airport, Ayrshire, KA9
2RW, Scotland, United Kingdom;
telephone +44 1292 675207; fax +44
1292 675704; email RApublications@
baesystems.com; Internet http://
www.baesystems.com/Businesses/
RegionalAircraft/index.htm. You may
view this referenced service information
at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
4212.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
4212; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800-647-5527) is Docket Management
Facility, U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057—3356; telephone 425-227-1175;
fax 425-227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all BAE Systems (Operations)
Limited Model BAe 146 series airplanes
and Model Avro 146—R] series airplanes.
The NPRM published in the Federal
Register on November 12, 2015 (80 FR
69903) (“‘the NPRM”).

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2012—-0191R1, dated
November 6, 2012 (referred to after this
as the Mandatory Continuing
Airworthiness Information, or “the
MCATI”), to correct an unsafe condition
for all BAE Systems (Operations)
Limited Model BAe 146 series airplanes
and Model Avro 146—R] series airplanes.
The MCAI states:

Several occurrences of the aeroplane‘s
Nose Landing Gear (NLG) Main Fitting
cracking have been reported. Subsequently in
different cases, NLG Main Fitting crack lead
to collapsed NLG, locked NLG steering and
an aeroplane‘s un-commanded steering to the
left.

Cracks in the NLG Bell Housing are not
detectable with the NLG fitted to the
aeroplane and are difficult to detect during
overhaul without substantial disassembly of
the gear.

This condition, if not corrected, could lead
to degradation of directional control on the
ground or an un-commanded turn to the left
and a consequent loss of control of the
aeroplane on the ground, possibly resulting
in damage to the aeroplane and injury to
occupants.

Prompted by these findings, BAE Systems
(Operations) Ltd issued Inspection Service
Bulletin (ISB) 32—186 (hereafter referred to as
the ISB) to introduce a new safe life of 16,000
flight cycles (FC) for certain NLG main
fittings, having a Part Number (P/N) as
identified in Paragraph 1A, tables 1, 2 and 3
of the ISB.

To correct this unsafe condition, EASA
issued [EASA] AD 2012-0191 to require
implementation of the new safe-life
limitation for the affected NLG main fittings
and replacement of fittings that have already
exceeded the new limit.

* * * * *

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
4212.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting this AD
as proposed, except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

BAE Systems (Operations) Limited
has issued Inspection Service Bulletin
ISB.32-186, dated April 12, 2012. This
service information describes
procedures for reviewing airplane
records to determine the part number
for the NLG main fittings, and
determining the compliance times for
replacing the NLG main fittings, and
replacing the fitting with a new or
serviceable fitting. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 4
airplanes of U.S. registry.

We also estimate that it takes about 36
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost $81,000 per
product. Based on these figures, we
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estimate the cost of this AD on U.S.
operators to be $336,240, or $84,060 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-07-06 BAE Systems (Operations)
Limited: Amendment 39-18451. Docket
No. FAA-2015—-4212; Directorate
Identifier 2015-NM—-010-AD.

(a) Effective Date
This AD becomes effective May 5, 2016.

(b) Affected ADs

None.
(c) Applicability

This AD applies to BAE Systems
(Operations) Limited Model BAe 146—100A,
—200A, and —300A airplanes; and Model
Avro 146-RJ70A, 146-R]J85A, and 146—
RJ100A airplanes; certificated in any
category; all models, all serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by reports of
cracking of the main fitting of the nose
landing gear (NLG) and a determination that
a new safe-life limitation for affected NLG
main fittings has not been mandated. We are
issuing this AD to prevent collapse of the
NLG, which if not corrected, could lead to
degradation of direction control on the
ground or an uncommanded turn to the left,
and a consequent loss of control of the
airplane on the ground, possibly resulting in
damage to the airplane and injury to
occupants.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Repetitive Replacement of NLG Main
Fitting

At the applicable compliance time
specified in paragraphs (g)(1) through (g)(4)
of this AD: Replace each affected NLG main
fitting, having a part number (P/N) as
identified in paragraph 1.A, tables 1., 2., and
3. of BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.32-186,
dated April 12, 2012, in accordance with the
Accomplishment Instructions of that BAE
Systems (Operations) Limited Inspection
Service Bulletin ISB.32-186, dated April 12,
2012. Thereafter, before the accumulation of
16,000 flight cycles on any affected NLG
main fitting having a part number as
identified in paragraph 1.A, tables 1., 2., and
3. of BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.32-186,
dated April 12, 2012, replace each affected
NLG main fitting, in accordance with the
Accomplishment Instructions of that BAE
Systems (Operations) Limited Inspection
Service Bulletin ISB.32—-186, dated April 12,
2012.

(1) For NLG main fittings that have
accumulated 29,000 flight cycles or more

since first installation on an airplane: Within
12 months after the effective date of this AD.

(2) For NLG main fittings that have
accumulated 20,000 flight cycles or more but
less than 29,000 flight cycles since first
installation on an airplane: Within 24 months
after the effective date of this AD.

(3) For NLG main fittings that have
accumulated 16,000 flight cycles or more but
less than 20,000 flight cycles since first
installation on an airplane: Within 36 months
after the effective date of this AD.

(4) For NLG main fittings that have
accumulated less than 16,000 flight cycles
since first installation on an airplane: Before
accumulating 16,000 flight cycles since first
installation on an airplane, or within 36
months after the effective date of this AD,
whichever occurs later.

(h) Parts Installation Limitation

As of the effective date of this AD, no
person may install an NLG main fitting
having a part number identified in paragraph
1.A., tables 1., 2., and 3., of BAE Systems
(Operations) Limited Inspection Service
Bulletin ISB.32-186, dated April 12, 2012,
unless that fitting is in compliance with the
requirements of this AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1175; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOC approval letter
must specifically reference this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Branch, ANM-
116, Transport Airplane Directorate, FAA; or
the European Aviation Safety Agency
(EASA); or BAE Systems (Operations)
Limited’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(j) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2012—-0191R1, dated
November 6, 2012, for related information.
This MCAI may be found in the AD docket
on the Internet at http://www.regulations.gov
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by searching for and locating Docket No.
FAA-2015-4212.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.32-186,
dated April 12, 2012.

(ii) Reserved.

(3) For service information identified in
this AD, contact BAE Systems (Operations)
Limited, Customer Information Department,
Prestwick International Airport, Ayrshire,
KA9 2RW, Scotland, United Kingdom;
telephone +44 1292 675207; fax +44 1292
675704; email RApublications@
baesystems.com; Internet http://
www.baesystems.com/Businesses/
RegionalAircraft/index.htm.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on March
20, 2016.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016—07020 Filed 3—30—16; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2016-5391; Airspace
Docket No. 16-AWA-3]

RIN 2120-AA66

Removal of Class A Airspace Area
Exclusion

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action removes a
provision in part 71 that excludes from
Class A airspace, that portion of U.S.
domestic airspace that overlies the
Santa Barbara and Farallon Islands and
the airspace south of latitude 25°04’00”
North (overlying and in the vicinity of
the Florida Keys). The effect of this

provision is that the airspace from
18,000 feet MSL up to and including
Flight Level (FL) 600 (within the
excluded areas) is classified as Class G
(uncontrolled) airspace which limits the
flexibility for air traffic control
operations.

DATES: Effective date 0901 UTC March
31, 2016.

ADDRESSES: For information on where to
obtain copies of rulemaking documents
and other information related to this
final rule, see “How To Obtain
Additional Information” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace Policy Group, Office
of Airspace Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267—-8783.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it removes
from 14 CFR 71.33(a) a provision that
excludes the airspace in the vicinity of
the Santa Barbara and Farallon Islands
and the Florida Keys from U.S. Class A
airspace in order to maintain the safe
and efficient flow of air traffic.

Background

Positive Control Areas

In 1958, the Civil Aeronautics Board
delegated to the Administrator the
authority to designate positive control
route segments in any portion of the
airspace between 17,000 to 35,000 feet,
within which certain operational
requirements would be applicable. That
same year the Administrator designated
in 14 CFR part 601 specific airways as
positive control airspace, noting that
“with experience and the acquisition of
more and better equipment, the positive
control area will undoubtedly, from
time to time, be expanded.” 23 FR 3917
(June 5, 1958).

In 1962, the FAA redesignated part
601 as part 71. 27 FR 10353 (Oct. 24,

1962). Section 71.15 addressed positive
control areas, and § 71.193 (published
separately) contained those areas
designated as positive control areas.
Over several years, the airspace
designated as positive control areas
continued to expand as anticipated with
the FAA’s increased capability to
control air traffic. In 1965, the FAA
established an expansive area of
positive control airspace designated the
“continental positive control area.” 30
FR 1836 (February 10, 1965). The FAA
excluded from that positive control area
the airspace over Santa Barbara Island
and the Farallon Islands, and the
airspace south of the latitude 25°04’00”
North.

Class A Airspace

In 1991, the FAA issued a final rule
reclassifying “positive control areas’ as
Class A airspace.! 56 FR 65638, 65639
(Dec. 17, 1991).2 In that final rule, new
§71.33 defined Class A airspace and
continued to exclude from Class A
airspace that airspace over Santa
Barbara Island, the Farallon Islands, and
south of latitude 25°04’00” North that
was originally established in 1965.

Unless otherwise specified, Class A
airspace in the United States consists of
that airspace from 18,000 feet MSL up
to and including flight level (FL) 600.
Unless otherwise authorized, all persons
must operate their aircraft under
instrument flight rules in airspace
designated as Class A and comply with
the applicable requirements of 14 CFR
part 91. “Class A airspace” includes, in
part, “that airspace overlying the waters
within 12 nautical miles of the coast of
the 48 contiguous States, from 18,000
feet MSL to and including FL600
excluding the states of Alaska and
Hawaii, Santa Barbara Island, Farallon
Island, and the airspace south of
latitude 25°04’00” North.”

The airspace excluded from Class A
airspace over the Santa Barbara and
Farallon Islands and the airspace south
of 25°04’00” North renders those
portions of U.S. domestic airspace (i.e.,
within 12 nautical miles (NM) of the
baseline of the United States) as Class G
(uncontrolled) airspace, which limits
the provision of air traffic control
services in those areas.

As these excluded areas lie within the
12 NM territorial limits of the United
States, the airspace would ordinarily be
classified as Class A airspace. When the
exclusions were implemented decades
ago, air traffic control services in the

1The reclassification adopted the International
Civil Aviation Organization (ICAO) letter
classifications. (56 FR 65638; December 17, 1991).

2The effective date for the reclassification was
September 16, 1993.
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high altitude structure were limited due
to lack of radar and radio
communications coverage in some areas
as well as less demand for those
services. This was particularly true in
the airspace near the Florida Keys.

Impact of the Exclusion

The lack of Class A airspace inside
portions of United States domestic
airspace impacts the provision of air
traffic control services. Although transit
of Instrument Flight Rules (IFR) traffic
through uncontrolled airspace is
permitted when requested by the pilot,
Air Traffic Control (ATC) authority
within uncontrolled airspace is limited.

An example of the impacts is the
Florida Keys area (that airspace south of
latitude 25°04’00” North) which is
under the jurisdiction of the Miami Air
Route Traffic Control Center (ARTCC).
There are four Air Traffic Service routes
that transit the airspace in question.
Miami ARTCC cannot use the routes or
vector aircraft through the area unless
requested by the pilot. This obligates air
traffic controllers to vector aircraft
around the airspace. Complicating their
task is the location of military warning
area airspace just to the south of the
Florida Keys area. When the warning
areas are activated, flights have to be
rerouted hundreds of miles around the
airspace. With an average of 317 flights
per day transiting this airspace, ATC
must employ Traffic Management
Initiatives (TMI) to manage the volume
of traffic. These TMIs increase delays
and add to users’ operating costs. The
Miami ARTCC area has experienced
dramatic growth in international air
traffic to and through the area which is
expected to continue into the future.

Another example is the Farallon
Islands area which is under the
jurisdiction of the Oakland ARTCC.
This area falls within a corridor of
arrivals and departures for international
flights to San Francisco, Oakland, and
San Jose, which have increased
exponentially since the inception of the
original exclusion. To circumvent this
area of uncontrolled airspace would
result in a significant impact both to the
Oakland ARTCC and NAS users.
Returning the Farallon Islands area to
controlled airspace would reduce the
workload for air traffic controllers and
flight crews, which enhances safety and
aids in the management of controlled
airspace within the National Airspace
System (NAS). In addition NAS users
will gain a measurable increase in
efficiency with the ability to create
flight plans utilizing this area as
controlled airspace.

The Santa Barbara Island exclusion
encompasses two navigation fixes and

overlaps the boundary of Control Area
1318H which connects to an inbound
oceanic route. The close proximity of
this exclusion to the Los Angeles
terminal area affects Los Angeles
ARTCC operations and poses similar
impacts to the NAS as described above.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending section 71.33(a) in 14 CFR
part 71 to remove the words ““. . . Santa
Barbara Island, Farallon Island and the
airspace south of latitude 25°04°00”
North.” Subparagraphs (b) and (c) in
§71.33 remain unchanged by this
action.

The FAA is taking this action because
the current exclusion severely limits the
FAA'’s ability to provide ATC services in
the affected areas of U.S. domestic
airspace. The FAA believes that the
current Class A airspace exclusion is no
longer warranted considering the
expansion of radar and radio
communications coverage, greater air
traffic control system capabilities and
increased demand for ATC services in
the affected areas since the exclusion
was originally promulgated. The current
exclusion creates an impediment to
providing ATC services and leads to air
traffic delays, rerouting of air traffic,
increased controller workload and
reduced efficiency of the National
Airspace System.

Good Cause for Immediate Adoption

Section 553(b)(3)(B) of the
Administrative Procedure Act (5 U.S.C.)
authorizes agencies to dispense with
notice and comment procedures when
the agency for “good cause” finds that
those procedures are “impractical,
unnecessary, or contrary to the public
interest.”” Under this section, an agency,
upon finding good cause, may issue a
final rule without seeking comment
prior to the rulemaking. Based on the
information presented above, the FAA
has determined that prompt remedial
action is necessary to enhance safety
and avoid significant adverse impact on
the operation of the NAS. Without
immediate action, the traveling public
will experience substantial flight delays.
Therefore, the FAA finds that it is
impractical and contrary to the public
interest to delay action in order to
follow the normal notice and comment
procedures.

Good Cause for Early Effective Date

Under 5 U.S.C. 553(d), publication of
a substantive rule shall be made not less
than 30 days before its effective date,
except as otherwise provided by the
agency for good cause found and

published with the rule. The FAA is
issuing this rule with an effective date
of March 31, 2016, which is less than 30
days after publication. The FAA finds
good cause because this rule will
enhance safety and prevent significant
adverse impact on the operation of the
NAS.

Regulatory Notices and Analyses

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 and
Executive Order 13563 direct that each
Federal agency shall propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, the Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this [proposed/
final] rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits that a statement to that effect
and the basis for it to be included in the
preamble if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a determination has been made for
this rule. Without this rule there will be:
An impediment to providing ATC
service; traffic will be rerouted;
increasing air traffic delays; increase
controller workload; resulting in
reduced efficiency of the National
Airspace System. As current traffic
patterns will not change unless this rule
is not issued, the economic impact of
this rule will be minimal cost.
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FAA has, therefore, determined that
this rule is not a “significant regulatory
action’ as defined in section 3(f) of
Executive Order 12866, and is not
“significant”” as defined in DOT’s
Regulatory Policies and Procedures.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354) (RFA) establishes “‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation.” To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

However, if an agency determines that
arule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

This rule is necessary to avoid
rerouting current air traffic. The
rerouting will increase miles flown,
increasing fuel and crew cost. While the
rule will likely impact a substantial
number of small entities, it will have a
minimal economic impact.

If an agency determines that a
rulemaking will not result in a
significant economic impact on a
substantial number of small entities, the
head of the agency may so certify under
section 605(b) of the RFA. Therefore, as
provided in section 605(b), the head of
the FAA certifies that this rulemaking
will not result in a significant economic
impact on a substantial number of small
entities.

International Trade Impact Assessment

The Trade Agreements Act of 1979
(Pub. L. 96—39), as amended by the
Uruguay Round Agreements Act (Pub.

L. 103-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this rule and
determined that the rule will have the
same impact on international and
domestic flights and is a safety rule thus
is consistent with the Trade Agreements
Act.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of $155
million in lieu of $100 million. This
rule does not contain such a mandate;
therefore, the requirements of Title II of
the Act do not apply.

Environmental Review

FAA Order 1050.1F identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environment Policy Act in the absence
of extraordinary circumstances. The
FAA has determined this rulemaking
action qualifies for the categorical
exclusion identified in paragraph 5-6.5a
and involves no extraordinary
circumstances.

How To Obtain Additional Information

An electronic copy of a rulemaking
document may be obtained by using the
Internet—

1. Search the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visit the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations policies/ or

3. Access the Government Printing
Office’s Web page at http://
www.gpo.gov/fdsys/.

Copies may also be obtained by
sending a request (identified by notice,
amendment, or docket number of this
rulemaking) to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue
SW., Washington, DC 20591, or by
calling (202) 267-9680.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR

part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,

1959-1963 Comp., p. 389.

m 2. Amend § 71.33 by revising

paragraph (a) to read as follows:

§71.33 Class A airspace areas.

(a) That airspace of the United States,
including that airspace overlying the
waters within 12 nautical miles of the
coast of the 48 contiguous States, from
18,000 feet MSL to and including FL600
excluding the states of Alaska and
Hawaii.

* * * * *

Issued in Washington, DC, on March 29,
2016.

Leslie M. Swann,

Acting Manager, Airspace Policy Group.
[FR Doc. 2016-07397 Filed 3—29-16; 4:15 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 266
[Docket No. FR-5876—N-03]

Changes in Certain Multifamily
Mortgage Insurance Premiums and
Regulatory Waiver for the 542(c) Risk-
Sharing Program

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.

ACTION: Announcement and waiver.

SUMMARY: On January 28, 2016, HUD
published a notice announcing
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proposed changes to the Fiscal Year
(FY) 2016 Mortgage Insurance
Premiums (MIPs) for certain FHA
Multifamily Housing Insurance
programs, for commitments issued or
reissued beginning April 1, 2016, and
solicited public comments on the
announced changes. This document
announces that the FY 2016 MIP
changes for certain FHA Multifamily
Housing Insurance programs, including
the 542(b) and 542(c) Risk-Sharing
programs, proposed on January 28,
2016, are being implemented for
commitments issued or reissued
beginning April 1, 2016. These new MIP
changes reflect the health of the FHA
Multifamily portfolio, simplify the rate
structure, and demonstrate HUD’s
commitment to promote its mission
initiatives. The MIP rates for mortgage
insurance programs under FHA’s Office
of Healthcare Programs, including
health care facilities and hospital
insurance programs, are not changed.
This document also addresses the
public comments received in response
to the proposed MIP changes. Lastly,
this MIP document also provides a
regulatory waiver for the 542(c) Risk-
Sharing program to participate in the FY
2016 MIP changes for commitments
issued or reissued beginning April 1,
2016, for the remainder of FY 2016 and
for FY 2017.

DATES: Effective Date: The revised MIP
will be effective for any firm
commitments issued or reissued on or
after April 1, 2016. MIP rates will not be
modified for any loans that close or
reach initial endorsement prior to or on
March 31, 2016. MIP rates will not be
modified on FHA-insured loans initially
or finally endorsed, in conjunction with
interest rate reductions, or in
conjunction with loan modifications.
MIP rates for the 542(c) Risk-Sharing
program will be eligible only through
FY 2017.

FOR FURTHER INFORMATION CONTACT:
Theodore K. Toon, Director, Office of
Multifamily Production, Office of
Housing, Department of Housing and
Urban Development, 451 7th Street SW.,
Washington, DC 20410-8000; telephone
number: 202—-402-8386 (this is not a
toll-free number). Hearing- or speech-
impaired individuals may access these
numbers through TTY by calling the
Federal Relay Service at 800-877-8339
(this is a toll-free number).
SUPPLEMENTARY INFORMATION:

I. Background

Section 203(c)(1) of the National
Housing Act (the Act) authorizes the
Secretary to set the premium charge for
insurance of mortgages under the

various programs in title II of the Act.
The range within which the Secretary
may set such charges must be between
one-fourth of one percent per annum
and one percent per annum of the
amount of the principal obligation of the
mortgage outstanding at any time. (see
12 U.S.C. 1709(c)(1)). HUD’s
Multifamily Housing Mortgage
Insurance regulation at 24 CFR 207.254
provides that HUD must publish a
notice of future premium changes in the
Federal Register, and provide a 30-day
public comment period for the purpose
of accepting comments on whether the
proposed changes are appropriate.

On October 2, 2015, HUD published
a notice in the Federal Register, at 80
FR 59809, announcing that the MIPs for
FHA Multifamily, Health Care Facilities,
and Hospital mortgage insurance
programs that have commitments to be
issued or reissued in FY 2016 would be
the same as those published for FY
2015. HUD then published a notice on
January 28, 2016, at 81 FR 4926,
announcing proposed MIP changes for
FY 2016 in certain programs authorized
under the Act (12 U.S.C. 1709(c)(1)),
and certain other multifamily programs.
The January 28, 2016, notice was
proposed to promote two of HUD’s
mission priorities: affordable housing
and energy efficiency. HUD sought
public comment on the proposed
changes, as required by 24 CFR 207.254.

I1. Public Comments

The public comment period on the
January 28, 2016, notice closed on
February 29, 2016, and HUD received 19
public comments by the close of the
public comment period. Comments
were submitted by mortgage lenders,
organizations representative of the
health care industry and of the home
building industry, private citizens, and
other interested parties. All public
comments can be found on
www.regulations.gov under the docket
number FR-5876—N-01. The following
presents the key issues raised by
commenters and HUD’s response to
these issues.

Authority

Comment: One commenter stated that
HUD had not demonstrated its authority
to implement these MIP changes, and
another commenter asked if HUD would
be issuing additional regulations to
confirm the appropriate MIP.

HUD Response: We disagree; section
203(c)(1) of the Act authorizes the
Secretary to set the premium charge for
insurance of mortgages under the
various programs in the Act, and 24 CFR
207.254 provides that HUD will
implement future multifamily premium

changes by publishing a notice in the
Federal Register and soliciting public
comment for 30 days. HUD has
complied with those requirements and
no additional regulations must be issued
to implement these changes.

Comment: One commenter observed
that MIPs “must be determined based
on the prudent management of risk to
the government of the potential and
severity of mortgage losses.” In other
words, the MIPs should be set at levels
that are actuarially sufficient to cover
expected credit losses and other costs.

HUD Response: HUD agrees; portfolio
and actuarial analysis of the new rate
structure demonstrated that premium
revenues will exceed losses for the
foreseeable future.

Applicability of New Rates

Comment: Commenters urged HUD to
extend MIP changes to programs under
FHA'’s Office of Healthcare Programs,
including the health care facilities and
hospital insurance programs, in order to
further promote these programs. These
commenters suggested that by excluding
properties financed under Section 232
and Section 242 programs, HUD misses
the opportunity to further the
Administration’s healthcare objectives.

HUD Response: HUD will continue to
evaluate MIP rates, but is not at this
time extending MIP changes to
programs under FHA’s Office of
Healthcare Programs, including the
health care facilities and hospital
insurance programs under sections 232
and 242, respectively.

Comment: Commenters asked that the
new MIP rates be made available to
existing FHA-insured loans on
properties that meet or will meet the
required standards, to loans undergoing
interest rate reductions through HUD’s
Multifamily Office of Asset Management
and Portfolio Oversight (OAMPO), to
loan modifications through OAMPO, to
loans initially endorsed (closed) but not
finally endorsed, and to loans on
recently built housing (within the past
5 years) that have or could obtain
Energy Star building certification.

HUD Response: New MIP rates cannot
be applied retroactively; each of these
scenarios represents already-closed
loans. Therefore, the MIP new rates will
become effective only for FHA firm
commitments issued or reissued, and
closed, on or after April 1, 2016.
Affordability

Comment: Commenters asked for a
change to the requirements to qualify for
the MIP rate for Broadly Affordable
housing: Properties must have
“achievable and underwritten tax credit
rents at least 10 percent below
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comparable market rents.” Commenters
recommended that “‘achievable and” be
deleted because of the confusion it
could cause.

HUD Response: HUD disagrees. The
phrase (“achievable and underwritten
tax credit rents at least 10 percent below
comparable market rents”’) is necessary
in order to differentiate from the
maximum or ceiling tax credit rents,
and is widely understood in the
industry.

Comment: Commenters recommended
that properties with greater than 90
percent affordable units, but without a
10 percent underwritten market rent
advantage necessary to qualify as
Broadly Affordable, should qualify for
the Affordable mixed-income MIP rate
of 35 basis points.

HUD Response: HUD agrees, and has
made the change in the final notice.

Comment: Commenters asked if a
property will qualify for the MIP
reduction if it has a project-based
Section 8 that runs less than 15 years or
is not renewed but the owner honors the
full 15-year use restriction.

HUD Response: HUD will be
providing the MIP reduction only to
properties that have a Section 8 contract
and use restriction that run a minimum
of 15 years after final endorsement.

Comment: Commenters recommended
that the new MIP rates be available in
situations where the property owner
accepts Section 8 voucher holders for
just the affordable units, rather than an
unlimited requirement for the entire
property, due to potential property
owners’ concerns about converting an
entire property to Section 8, over time,
in what is intended as a mixed- income
property. Another commenter stated
that in the MIP definition of Affordable
there is a requirement that the property
owner agree to accept Section 8 voucher
holders for the life of the loan, and the
commenter requested that this be
limited to the 15-year affordability
period rather than the life of the loan.

HUD Response: HUD disagrees, and
continues to require that for a property
owner to access the MIP rate under the
Affordable rate category the property
owner must agree to accept voucher
holders as residents for all vacancies
and for the life of the regulatory
agreement.

Lender Fee Restrictions for Certain MIP
Rate Categories (Broadly Affordable and
Green/Energy Efficient)

Comment: Commenters requested that
the 5 percent cap on total loan fees be
removed, or the threshold significantly
increased. The commenters stated that
small loans are challenging to originate,
underwrite, and service, due to certain

fixed lender costs and time
requirements, and asked HUD to assess
the impact for loans that fall into the
$2—5 million range; commenting that
the market is familiar with the $5
million small loan limit set by the
Federal Housing Finance Agency for the
Fannie Mae and Freddie Mac small loan
programs. One commenter asked that
HUD provide underlying information on
the need for such a broad limitation.

HUD Response: The intent is to
ensure that the benefits of these MIP
rates directly benefit the properties and
residents. In FHA’s experience,
Multifamily Accelerated Processing
(MAP) lenders today are generally not
charging fees in excess of 5 percent on
loans under $5 million, even though
they may do so. According to aggregated
lender disclosures, just 6 percent of
FHA-insured loans under $5 million,
originated between FY 2013 and FY
2016, year-to-date, charged fees in
excess of 5 percent, and most of these
were concentrated in loans under $2
million. Accordingly, HUD does not
believe that this limitation will present
a burden to MAP lenders.

Comment: One commenter said that it
may be counterproductive to have a
loan fee limit on loans over $2 million
at precisely the time HUD is
encouraging MAP lenders to participate
in its Small Building Risk Share
Initiative (SBRS).

HUD Response: Loans originated
under Risk Share programs, including
SBRS, are exempt from the fee
limitations.

Comment: One commenter asked that
loans with firm commitments issued
prior to the January 28, 2016,
publication of the proposed MIP rates be
excluded from the fee limitations.

HUD Response: The loan fee
limitations only apply to loans with
FHA firm commitments issued or
reissued on or after April 1, 2016. Firm
commitments issued prior to that date
are exempt from the loan fee limitation
(though still subject to disclosure),
unless requesting reissuance or
modification to utilize the new rates.
Any loan accessing the lower rates will
also be subject to the loan fee limitation.

Inclusionary Zoning

Comment: Commenters wrote that
properties subject to inclusionary
zoning agreements are only eligible for
the reduced MIP rate if the term of the
affordability agreement is 30 years or
longer, compared to Low Income
Housing Tax Credit (LIHTC) or Project-
Based Rental Assistance (PBRA)
properties in this same rate category,
which have minimum compliance
periods of 15 years. They asked that the

inclusionary zoning compliance period
be reduced from 30 years to 15 years.

HUD Response: The affordability
requirements under LIHTC or PBRA/
Section 8 are much deeper than those
generally required under inclusionary
zoning laws. HUD believes, therefore,
that the longer affordability requirement
(30 years) is reasonable.

Comment: One industry association
opposed using the FHA multifamily
insurance programs ‘‘to incentivize
complicated and controversial
inclusionary zoning laws at the local
level.” One commenter stated that some
studies have shown inclusionary zoning
may not be the most cost effective way
to address affordability, and can
actually lead to fewer units being
delivered.

HUD Response: HUD is not
incentivizing inclusionary zoning or
other set-aside laws through these rates.
Rather, the new structure recognizes
affordability in its many forms. HUD
will study the effects of these rates for
future rate considerations.

Green/Energy Efficient

Comment: A number of commenters
pointed out that the requirement for a
property owner to report building
performance 12 months after new
construction/substantial rehabilitation
is unreasonable, as the property must be
occupied, and operate for a full 12
months, before collecting and reporting
the data. Further, the requirement may
preclude properties from one or more of
the performance-based green building
certifications recognized for the green/
energy efficient MIP rate.

HUD Response: HUD agrees, and has
amended the notice to require reporting
of complying building performance
“. . .no more than 15 months after
completion of new construction,
substantial rehabilitation or renovations,
or 15 months after break-even
occupancy.”

Comment: Commenters stated that
small properties make up the majority of
all apartment buildings and often
provide housing affordability. Yet
properties under 20 units are excluded
from getting a 1-100 EnergyStar score
from Portfolio Manager, effectively
blocking them from taking advantage of
the reduced MIP rate. Commenters
asked that HUD consider, for the
purpose of accessing the Green/Energy
Efficient MIP rate, exempting smaller
properties from the requirement of a 75+
score on Portfolio Manager, as long as
they are or will be certified by one of the
recognized, independent green building
standards.

HUD Response: HUD agrees, and has
modified the notice. Small properties
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(under 20 units) must meet one of the
recognized independent green building/
energy efficiency standards in order to
access the Green/Energy Efficient MIP
rate, but are exempt from the 75+
Portfolio Manager score requirement.

Comment: One commenter
recommended that HUD consider tiered
or graduating MIP rates for varying
levels of energy efficiency to encourage
all property owners to undertake
efficiency retrofits to the extent feasible.

HUD Response: While HUD agrees
with the intent, such a rate structure
would be overly complex and
challenging to administer. HUD will
continue to review rates and
opportunities to promote its mission
objectives.

Comment: Multiple commenters
presented alternative green building
certification standards for consideration,
and/or asked what the process will be
for approval of green building
certification standards beyond those
listed in the notice.

HUD Response: In addition to the
recognized standards listed in the
notice, HUD will accept “other
industry-recognized green building
standards in the sole discretion of
HUD’s Office of Multifamily
Production.” Lenders should submit
such requests to the Director of
Multifamily Production, in HUD
headquarters. A committee will review
such requests for consideration. In
response to the specific requests
submitted with public comments, HUD
has revised the notice to recognize
Passive House certifications, LEED for
Existing Buildings: Operations &
Maintenance, and Living Building
Challenge Certification.

Comment: Commenters asked about
notice references to Real Estate
Assessment Center (REAC) protocols for
properties not achieving their proposed
green building standard or the 75+
Portfolio Manager score. One
commenter stated that the REAC
protocol should not be unilaterally
changed to incorporate tests on whether
properties are eligible for MIP
reductions. Others asked what actions
HUD would pursue for a property’s
failure to achieve green building
certification and a score of 75+ in
Portfolio Manager (for example, might
actions include 2530 flags or MIP
changes).

HUD Response: HUD is not changing
REAC protocols. The intent is not to be
punitive, but to ensure compliance with
the specified green building certification
and efficiency performance standards.
Properties that fail to achieve their
designated green building standard or
the 75+ Portfolio Manager score will be

required to submit to HUD a compliance
plan and timeline for achieving the
required certification and performance,
acceptable to HUD. An owner working
in good faith and demonstrating
progress toward compliance in HUD’s
discretion will not be flagged in HUD’s
2530 previous participation system.

Comment: Commenters asked that the
notice clarify that the person certifying
the green building standard be
appropriately credentialed, and stated
that a Capital Needs Assessment (CNA)
provider may or may not be able to
provide an energy design certification,
unless they are licensed/accredited per
the Energy Auditor requirements.

HUD Response: HUD agrees, and has
struck CNA provider as a qualified
certifier of a green building standard or
energy design certification. The CNA
provider may certify, if appropriately
credentialed, in their capacity as
architect, engineer, energy auditor, and/
or approved certifier under the specified
green building standard.

Comment: Commenters recommended
that HUD delete the phrase “and
maintain” in reference to recognized
green building certifications, because
the notice requires a property to not
only achieve, but to maintain one of the
recognized, independent green building
certification standards, yet the named
green building rating systems are all
design and construction standards and
do not include provisions for
maintaining the certification.

HUD Response: HUD agrees, and has
modified the notice to strike “‘and
maintain” from the green building
certification requirement.

Comment: A commenter asked for
clarification on the requirement for a
property accessing the Green/Energy
Efficient MIP rate to achieve and
maintain the 75+ Portfolio Manager
score.

HUD Response: A property accessing
the Green/Energy Efficient MIP rate will
be required to maintain its efficiency
performance. The property owner will
submit its 1-100 ENERGY STAR score
from EPA’s Portfolio Manager report to
HUD, annually.

Comment: Commenters stated the
notice’s required score of 75+ on EPA’s
Portfolio Manager will be a “moving
target” as the underlying database of
properties recalibrates the scores, and
asked how an owner can certify to this
target.

HUD Response: The Portfolio
Manager data set and underlying
algorithm, and therefore the resulting
scores, will not be changed for the
foreseeable future, according to EPA.
The objective is to ensure sustained
property performance. If, in the future,

the 1-100 ENERGY STAR score is
recalibrated, properties may
demonstrate ongoing compliance by
providing a copy of the Portfolio
Manager report showing building
consumption/performance has been
maintained, even if the resulting score
under a recalibrated scale is less than
75. Properties applying for the MIP rate
will have to comply with the current
standard score requirement that is
applicable at that time.

Comment: One commenter asked why
a property that can meet both the
Broadly Affordable and the Green/
Energy Efficient requirements is not
rewarded through a further rate
reduction.

HUD Response: The rates offered
under those two rate categories are the
lowest allowed by statute, so not further
reductions can be offered at this time.

Comment: One commenter asked
whether the reduction in MIP for Green/
Energy Efficient buildings have to be
from private investment, or if the energy
upgrades can be paid be from a
government program such as DOE
Weatherization or a similar State
program.

HUD Response: While it is anticipated
that many property owners may utilize
the additional mortgage proceeds made
possible by the lower MIP to retrofit
properties to meet the stringent
efficiency standards required, an owner
is not required to do so. Energy
efficiency retrofits can be paid from any
public or private source of funds,
subject to limitations on other debt
established by the FHA MAP program.

General

Comment: One commenter asked that
HUD’s posted data identify current
loans in its portfolio in the new MIP rate
categories, to allow a viewer to
determine which loans in the portfolio
would qualify for which rates.

HUD Response: HUD does not have
the level of detail in its dataset to allow
this identification. All loans originated
under the new rate structure will be
identified by rate category.

Comment: One commenter suggested
that the new MIP rate structure would
disadvantage market rate properties,
disproportionately harming rental
properties in secondary and tertiary
markets.

HUD Response: The largest reduction
from current rates to those effective
April 1, 20186, is for market rate
properties that are, or choose to, retrofit
to a recognized green building/energy
efficiency standard. This rate category
was added specifically to recognize and
promote green and energy efficient
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properties, whether affordable or market
rate.

Comment: A commenter observed that
the negative subsidy rates for MIP since
FY 2013 show that the multifamily
programs are generating more than
enough revenue to cover losses, and
requested that HUD review the MIPs for
all of its loan programs, and set the
levels at the rate necessary to cover
losses and costs to the program.

HUD Response: HUD has and will
continue to review its MIP rates.

Comment: Commenters requested
clarification with regard to the notice’s
reference to the upfront capitalized MIP
for construction loans and the absence
of a reference to a “look back’ after final
closing that recalculates MIP at 1
percent of the actual outstanding
amount.

HUD Response: For New Construction
and Substantial Rehabilitation
transactions, the upfront capitalized
MIP is the applicable annual MIP rate,
times the loan amount, times the
number of years of construction,
rounded up to the nearest full year for
partial years.

Comment: One commenter stated that
there may be an advantage for risk-share
lenders compared to MAP lenders, on
tax credit projects in markets where tax
credit rents are close to market rents
(less than 10 percent advantage), and
the rate for MAP lender originated loans
will be 35 basis points, while risk-share
loans qualify as Broadly Affordable at
25 basis points.

HUD Response: The risk share
program is an affordable lending
program by statute, and is therefore
categorically qualified for the lowest
MIP rate. In the limited cases where the
described scenario may apply, we do
not believe the 10 basis points
differential will be enough to skew the
market away from MAP lending. HUD
will continue to explore the potential
disparity raised by the commenter, and
may consider changes to address the
issue in a subsequent MIP notice.

Comment: One commenter raised
concerns about the impact of Executive
Order 13690 and the new Federal Flood
Risk Management Standard (FFRMS) on
housing affordability when
implemented and applied to new FHA-
insured loans for new construction and
substantial rehabilitation, Community
Development Block Grants (CDBG), and
HOME Investment Partnerships Program
funds.

HUD Comment: Executive Order
13690 and the new FFRMS are outside
the scope of this notice. Any actions
implementing the Executive order will
be the subject of a separate publication.

I1I. Final Notice

This notice adopts the proposed
changes in the January 28, 2016 notice.
Specifically, HUD is adopting changes
to FY 2016 MIPs for FHA-insured loans
on properties under specific
Multifamily Mortgage Insurance
programs effective on April 1, 2016. The
new annual multifamily mortgage
insurance rates will be structured as
four categories, as follows, and as
illustrated on the table below. Under
this rate structure, portfolio and
actuarial analysis demonstrates that
premium revenues will exceed losses
for the foreseeable future. HUD has
made minor changes in response to
comments received, as discussed below.

A. Market Rate Housing

Upfront and annual MIP rates will
remain unchanged for all FHA-insured
multifamily loan types on market rate
properties, except properties that meet
the criteria below for green and energy
efficient housing.

B. Broadly Affordable Housing

Annual MIPs will change from the
current rates generally between 45 and
50 basis points,? to 25 basis points for
all multifamily FHA-insured loan types
that meet the criteria in this section.

All loans originated by Housing
Finance Agencies under FHA’s Section
542(c) Risk-Sharing program, and by
Qualified Participating Entities
including Fannie Mae and Freddie Mac
under FHA'’s Section 542(b) Risk-
Sharing program, will be eligible for this
25 basis points rate, multiplied by the
percentage risk assumed by FHA (see
table below). For all others to qualify,
the property must have Section 8
assistance or another recorded
affordability restriction, and/or Low-
Income Housing Tax Credits (LIHTC).

These projects must either:

e Have at least 90 percent of units
covered by a Section 8 PBRA contract or
other State or Federal rental assistance
program contract serving very low
income residents, with a remaining term
of at least 15 years; or

e Have at least 90 percent of its units
covered by an affordability use
restriction under the LIHTC program or
a similar State or locally sponsored
program, with achievable and
underwritten tax credit rents at least 10
percent below comparable market rents,
and with a recorded regulatory
agreement in effect for at least 15 years
after final endorsement and monitored
by a public entity.

1Except in the case of a 207/223(f) refinance or
purchase that has a current upfront capitalized MIP
basis points of 100.

To ensure that the benefits of these
MIP rates directly benefit the affordable
housing properties and residents,
lenders submitting applications for
loans using this MIP rate are limited, in
the total loan fees they may charge on
any loan greater than $2 million, to no
more than 5 percent of the insured loan
amount. Loan fees include (a)
origination and placement fees as
permitted by the Multifamily
Accelerated Processing (MAP)

Guide; 2 plus (b) trade profit, trade
premium or marketing gain earned on
the sale of the Government National
Mortgage Association (GNMA) security
at a value above par, even if the security
sale is delayed until after endorsement;
minus (c) loan fees applied by the
mortgagee to its legal expenses incurred
in connection with loan closing.

C. Affordable Housing

Annual MIPs will change from
current rates generally between 45 and
70 basis points,3 to 35 basis points for
all multifamily FHA-insured loan types.
To qualify, the property must provide a
set-aside of affordable units as defined
below, and agree to accept voucher
holders:

¢ Inclusionary Zoning, Density Bonus
Set-asides, and Other Local
Affordability Restrictions: Property
owners shall submit with the FHA
mortgage insurance application
evidence of a deed covenant or housing
ordinance on “inclusionary zoning” at
the subject property to evidence the
requirement for affordable unit set-
asides. A minimum of 10 percent of the
units must be affordable to, at most, a
family at 80 percent Area Median
Income (AMI), with rents sized to be
affordable at 30 percent of the income
at that level. The affordability set-aside
must be on site, be in effect for at least
30 years after final endorsement of the
FHA-insured mortgage, be monitored by
public authority, and be recorded in a
regulatory agreement;

¢ Project has between 10 percent and
90 percent of units covered by a Section
8 PBRA contract or other State or
Federal rental assistance program
contract serving very low-income
residents, with a remaining term of at
least 15 years;

¢ Project has between 10 percent and
90 percent of its units covered by an
affordability use restriction under the
LIHTC program or similar State or
locally sponsored program, with rents

2 http://portal.hud.gov/hudportal/HUD?src=/
program_offices/administration/hudclips/
guidebooks/hsg-GB4430.

3Except in the case of a 207/223(f) refinance or
purchase that has a current upfront capitalized MIP
basis points of 100.
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sized at no greater than 30 percent of the
income eligible for occupancy under the
LIHTC program, with a recorded
regulatory agreement in effect for at
least 15 years after final endorsement
and monitored by a public entity; or

e Project has at least 90 percent of its
units covered by an affordability use
restriction under the LIHTC program or
similar State or locally sponsored
program, but without the rent advantage
required to qualify as Broadly
Affordable (achievable and
underwritten tax credit rents at least 10
percent below comparable market
rents), and with a recorded regulatory
agreement in effect for at least 15 years
after final endorsement and monitored
by a public entity.

To qualify for this MIP rate, the
project owner must also agree to accept
voucher holders under the Section 8
Housing Choice Voucher program or
other Federal program voucher holders
as residents for vacancies in units not
covered by project-based Section 8, and
execute a rider to the FHA regulatory
agreement, acceptable to HUD,
evidencing the owner’s agreement to
accept Section 8 vouchers for the life of
the regulatory agreement.

Change: In response to public
comments, HUD added the forth bullet
providing an extra class of properties to
those that are eligible for this affordable
housing MIP rate.

D. Green and Energy Efficient Housing

Annual MIPs will change from
current rates generally between 45 and
70 basis points,* to 25 basis points for
all multifamily FHA-insured loan types.
Projects will access this rate to
encourage owners to adopt higher
standards for construction,
rehabilitation, repairs, maintenance, and
property operations that are more
energy efficient and sustainable than
traditional approaches to such activities.
The lower rate will incentivize owners
to implement measures that result in
projects with greater energy and water
efficiency, reduced operating costs,
improved indoor air quality and
resident comfort, and reduced overall
impact on the environment. It is
anticipated that mortgage proceeds will
be used to retrofit properties to meet the
stringent efficiency standards required
to access this lower MIP premium. For
properties that have already achieved a
green building standard and that are
refinancing with this lower MIP
premium, proceeds may be used to
complete further efficiency upgrades,

4Except in the case of a 207/223(f) refinance or
purchase that has a current upfront capitalized MIP
basis points of 100.

and/or to retrofit to the next-level green
certification standards.

To qualify, upon application for FHA
mortgage insurance, the owner must
evidence that the project has achieved,
or the owner must certify that it will
pursue and achieve, an industry-
recognized standard for green building.
Acceptable, independently verified
standards include the Enterprise Green
Communities Criteria; U.S. Green
Building Council’s LEED-H, LEED-H
Midrise, LEED-NC, or LEED for Existing
Buildings: Operations & Maintenance;
ENERGY STAR certification; EarthCraft
House; EarthCraft Multifamily; Earth
Advantage New Homes; Greenpoint
Rated New Home; Greenpoint Rated
Existing Home (Whole House or Whole
Building label); the National Green
Building Standard (NGBS); Passive
Building Certification or EnerPHit
Retrofits certification from the Passive
House Institute US (PHIUS),
International Passive House
Association, or the Passive House
Institute; and Living Building Challenge
Certification from the International
Living Future Institute, or other
industry-recognized green building
standards, in the sole discretion of

HUD’s Office of Multifamily Production.

Further, the owner must certify that it
has achieved, or will pursue, achieve,
and maintain a score of 75 or better on
the 1-100 ENERGY STAR score, using
EPA’s Portfolio Manager. The
reasonableness of achieving and
maintaining the specified, independent
green building standard, and the score
of 75 or better in Portfolio Manager,
must be verified by the independent
conclusion of the qualified assessor
preparing the physical condition
assessment, and supported by the
physical condition assessment report
and recommendations, ASHRAE level II
energy audit (required for existing
structures only), and plans for new
construction, or rehabilitation, repairs,
and operations and maintenance. The
physical condition assessment report
submitted with the mortgage insurance
application must include a certification
from the architect, engineer, or energy
auditor that the planned scope of work
is reasonably sufficient to achieve and
maintain the specified certification.

Additionally, the owner must submit
to HUD evidence that the specified,
independent green building standard
has been achieved, and provide a copy
of the Portfolio Manager report showing
building performance at or above 75,
when those standards have been
achieved, and no more than 15 months
after completion of new construction,
substantial rehabilitation or renovations
or 15 months after break-even

occupancy. If not achieved, HUD may
impose protocols to ensure the owner
brings the property into compliance,
similar to protocols used by REAC for
unacceptable property standards. The
owner must submit the Portfolio
Manager report annually to HUD
showing that the property has
maintained its efficiency performance.
Note that properties of less than 20 units
may qualify for this MIP rate by
achieving an industry-recognized
standard for green building, as
described above, but are exempt from
the requirement to achieve a score of 75
or better on the 1-100 ENERGY STAR
score.

To ensure that the benefits of these
MIP rates directly benefit the properties
and residents, lenders submitting
applications for loans using this MIP
rate are limited in the total loan fees
they may charge on any loan greater
than $2 million, to no more than 5
percent of the insured loan amount.
Loan fees include (a) origination and
placement fees as permitted by the MAP
Guide; plus (b) trade profit, trade
premium or marketing gain earned on
the sale of the GNMA security at a value
above par, even if the security sale is
delayed until after endorsement; minus
(c) loan fees applied by the mortgagee to
its legal expenses incurred in
connection with loan closing.

Change: In response to public
comments, HUD makes the following
changes:

e Deletes the phrase “and maintain”
in reference to the owner providing
evidence that the project has achieved
an industry-recognized standard for
green building.

e Adds to the list of certifications
Passive House certifications, LEED for
Existing Buildings: Operations &
Maintenance, and Living Building
Challenge Certification, and clarifies
that other industry-recognized green
building standards will be approved at
the discretion of HUD’s Office of
Multifamily Production.

e Clarifies that a CNA provider may
only certify a physical condition
assessment report, if appropriately
credentialed, in their capacity as
architect, engineer, energy auditor, and/
or approved certifier under the specified
green building standard.

e Amends the time frame for
providing the report showing
compliance with building performance
after completion of new construction,
substantial rehabilitation, or renovations
from no more than 12 months to no
more than 15 months. HUD also
provides that such report may be
provided 15 months after break-even
occupancy.
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¢ Requires that owners submit the rate, small properties are exempt from
Portfolio Manager report annually to the requirement to achieve a score of 75
HUD showing that the property has or better on the 1-100 ENERGY STAR
maintained its efficiency performance. score.

e Provides that while small properties IV. MIPs for Certain FHA’s Multifamily
(under 20 units) must meet one of the Mortgage Insurance Programs for April
recognized independent green building/ 1, 2016
energy efficiency standards in order to The chart below details the MIP rates

access the Gl‘een/EneI‘gy Efficient MIP for each rate Category’ and each type of

FHA multifamily mortgage insurance
covered under this notice. This notice
does not change MIP rates for programs
under FHA’s Office of Healthcare
Programs, including health care
facilities and hospital insurance
programs.

FHA MULTIFAMILY MORTGAGE INSURANCE PREMIUMS BY RATE CATEGORY

Current Apr 1, 2016,
upfront upfront Current Apr 1, 2016
FHA Multifamily mortgage insurance program Ca’?w“ﬁj“fed Cam{’g%ed annbuaI_MIP annual MIP
: : asis basis points
basis basis points
points points
MARKET RATE HOUSING .......cc.cooeiiiiiiiiiiieeseeese et sieens | aeenessesnenne s Unchanged | ......ccccoevnenen. Unchanged
207 Multifamily New Constr/Sub Rehab w/o LIHTC ........cccovvveiiiiciineees 70 70 70 70
207 Manufactured Home Parks w/o LIHTC 70 70 70 70
221(d)(4) New Constr/Sub Rehab w/o LIHTC 65 65 65 65
220 Urban Renewal Housing W/o LIHTC .........ccooiiiiiiiiiiiic e 70 70 70 70
213 Cooperative ........cccceeeeeecieinieiieesieeeeeeeee 70 70 70 70
207/223(f) Refi or Purchase for Apts. w/o LIHTC ... 100 100 60 60
223(a)(7) Refi of Apts. w/o LIHTC .......ccceevvnenene 50 50 50 50
231 Elderly Housing w/o LIHTC .....cocoeiiiiiiiiieieee, 70 70 70 70
241(a) Supplemental Loans for Apts. coop w/o LIHTC .... 95 95 95 95
BROADLY AFFORDABLE HOUSING .........ccocoooioiiiiiiiiisieieseseeseseeeneees | eeienieseesee e 25 | e 25
207 New Constr/Sub Rehab w 90 percent+ LIHTC, or 90 percent+ Section
< OSSPSR 45 25 45 25
207 Manufactured Home Parks w 90 percent+ LIHTC, or 90 percent+
SECHON 8 . 45 25 45 25
221(d)(4) New Constr/Sub Rehab w 90 percent+ LIHTC, or 90 percent+
SECHON 8 ... 45 25 45 25
220 Urban Renewal Housing w 90 percent+ LIHTC, or 90 percent+ Sec-
L[0T 45 25 45 25
207/223(f) Refi or Purchase w 90 percent+ LIHTC, or 90 percent+ Section
< T PP P PP PPPPPON 100 25 45 25
223(a)(7) Refi w 90 percent+ LIHTC, or 90 percent+ Section 8 ..........c.cecee. 50 25 45 25
231 Elderly Housing w 90 percent+ LIHTC, or 90 percent+ Section 8 ........ 45 25 45 25
241(a) for Apts./coop w 90 percent+ LIHTC, or 90 percent+ Section 8 ......... 45 25 45 25
Section 542(b) Risk-Sharing ™ ........ccooiiriiiiei e 50 25 50 25
Section 542(c ) Risk-Sharing ™™ .......cccooiiiiiiei e 50 25 50 25
AFFORDABLE: INCLUSIONARY VOUCHERS .......ccooveiiiiiiiiinesenenenies | e 35 | e 35
207 New Constr/Sub Rehab w Inclusionary Zoning, or 10 percent—90 per-
cent LIHTC, or 10 percent—90 percent Section 8 ..........ccccvveeeviiriieeneennen. 45-70 35 45-70 35
207 Manufactured Home Parks w Inclusionary Zoning, or 10 percent-90
percent LIHTC, or 10 percent—90 percent Section 8 ........cccceeeevriirieennenne 45-70 35 45-70 35
221(d)(4) New Constr/Sub Rehab w Inclusionary Zoning, or 10 percent-90
percent LIHTC, or 10 percent—90 percent Section 8 .........ccccceverveivreenens 45-65 35 45-65 35
220 Urban Renewal Housing w Inclusionary Zoning, or 10 percent-90 per-
cent LIHTC, or 10 percent—90 percent Section 8 ..........ccccvvceeviiriieeneeenen. 45-70 35 45-70 35
207/223(f) Refi or Purchase w Inclusionary Zoning, or 10 percent-90 per-
cent LIHTC, or 10 percent—90 percent Section 8 ..........ccccevveeneeiieeneeenen. 100 35 45-60 35
223(a)(7) Refinance of Apts. w Inclusionary Zoning, or 10 percent-90 per-
cent LIHTC, or 10 percent—90 percent Section 8 ..........ccccveveenenvenieneenen. 50 35 45-50 35
231 Elderly Housing w Inclusionary Zoning, or 10 percent-90 percent
LIHTC, or 10 percent—90 percent Section 8 .........cccccceeriiriienieinieniceees 45-70 35 45-70 35
241(a) Supplementals for Apts./coop w Inclusion Zoning, or 10 percent-90
percent LIHTC, or 10 percent—90 percent Section 8 ........cccceeceeriirieennenne 45-95 35 45-95 35
GREEN/ENERGY EFFICIENT HOUSING ........ccooooiiiieiiiieeieceeieseeeseeiees | v 25 | e 25
207 Multifamily New Construction/Sub Rehab w Green ...........ccooeeienee 45-70 25 45-70 25
207 Manufactured Home Parks with Green .................... 45-70 25 45-70 25
221(d)(4) New Constr/Sub Rehab w Green ...... 45-65 25 45-65 25
220 Urban Renewal Housing w Green ........... 45-70 25 45-70 25
207/223(f) Refi or Purchase for Apts. w Green . 100 25 45-60 25
223(a)(7) Refi of Apts. w Green ..... 50 25 45-50 25
231  Elderly HOuSING W GreeN .......ccciieiiiiiiiiiiiciee e 45-70 25 45-70 25
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FHA MULTIFAMILY MORTGAGE INSURANCE PREMIUMS BY RATE CATEGORY—Continued

Current Apr 1, 2016,
upfront upfront Current Apr 1, 2016
FHA Multifamily mortgage insurance program Ca’?vlltﬁl-_l,'?d Ca’ﬂﬁ;l,'?d annbu:slié\/llP annual MIP
basis basis points basis points
points points
241(a) Supplemental Loans for Apts./cCOOp W GIreen ..........cccceveeveereeneereeinens 45-95 25 45-95 25

*Upfront premiums for multifamily refinancing programs are capitalized and based on the first year's annual MIP for the applicable rate cat-
egory (except market rate 223(f), where the upfront rate remains at 100 basis points). Upfront premiums for multifamily new construction and
substantial rehabilitation programs insuring advances are capitalized and based on the annual MIP for the applicable rate category for the entire

construction period, rounded up to the nearest

whole year.

**Under the Sections 542(b) and 542(c) Risk-Sharing programs, the MIP collected by HUD is currently, and will continue to be, proportionate

to the percentage of risk assumed by FHA, as

FHA percent

follows:
April 1, 2016,
upfront capitalized MIP basis points
(bps)

April 1, 20186,
annual MIP basis points
(bps)

Program of risk share
542(D) eeiiiieieieee e 50 percent
542(C) everrierieeeeieeieee 50 percent

75 percent
90 percent

12.5 (25 bps x 50 percent)
12.5 (25 bps x 50 percent) ...
18.75 (25 bps x 75 percent) .
22.5 (25 bps x 90 percent)

12.5 (25 bps x 50 percent).
12.5 (25 bps x 50 percent).
18.75 (25 bps x 75 percent).
22.5 (25 bps x 90 percent).

V. Regulatory Waiver for the 542(c)
Risk-Sharing Program

Section 106 of the Department of
Housing and Urban Development
Reform Act of 1989 (the HUD Reform
Act) (42 U.S.C. 3535(q)) requires HUD to
publish waivers in the Federal Register.
To allow for the FY 2016 MIP changes
covered in this notice to apply to the
542(c) Risk-Sharing program, authorized
under the Housing and Community
Development Act of 1992, HUD must
waive §§ 266.600, 266.602, and 266.604,
which currently prescribe percentages
for calculating the MIP under the 542(c)
Risk-Sharing program. HUD believes
these set percentages are no longer
appropriate for the 542(c) Risk-Sharing
program and issued a proposed rule on
March 8, 2016, entitled “Section 542(c)
Housing Finance Agencies Risk-Sharing
Program: Revisions to Regulations” (81
FR 12051), which would permit MIP
changes for the Risk-Sharing program to
be published through Federal Register
notice. All loans originated under the
Risk-Sharing programs are for affordable
housing purposes with recorded
affordability restrictions, and therefore
qualify as Broadly Affordable housing.
HUD believes that the 542(c) Risk-
Sharing program, like the other
identified Multifamily Housing
programs, should be eligible for the MIP
changes in this notice. Therefore, HUD
is issuing this regulatory waiver of
§§ 266.600, 266.602, and 266.604 for FY
2016 and FY 2017. Commitments issued
or reissued for 542(c) Risk-Sharing
program beginning April 1, 2016,
through FY 2017 will be eligible for
these MIP changes.

VI. Environmental Impact

This notice involves the
establishment of rate or cost
determinations and related external
administrative requirements that do not
constitute a development decision
affecting the physical condition of
specific project areas or building sites.
Accordingly, under 24 CFR 50.19(c)(6),
this notice is categorically excluded
from environmental review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321).

Dated: March 28, 2016.

Edward L. Golding,
Principal Deputy Assistant Secretary for
Housing.
Dated: March 28, 2016.
Nani A. Coloretti,
Deputy Secretary.
[FR Doc. 2016-07405 Filed 3—30-16; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF THE TREASURY

Financial Crimes Enforcement Network

31 CFR Part 1010
RIN 1506—-AB27

Imposition of Special Measure Against
FBME Bank Ltd., Formerly Known as
the Federal Bank of the Middle East
Ltd., as a Financial Institution of
Primary Money Laundering Concern

AGENCY: Financial Crimes Enforcement
Network (FinCEN), Treasury.
ACTION: Final rule.

SUMMARY: In a Notice of Finding (NOF)
published in the Federal Register on

July 22, 2014, FinCEN found that
reasonable grounds exist for concluding
that FBME Bank Ltd. (FBME), formerly
known as the Federal Bank of the
Middle East Ltd., is a financial
institution of primary money laundering
concern pursuant to Section 311 of the
USA PATRIOT Act (Section 311). On
the same date, FinCEN also published in
the Federal Register a Notice of
Proposed Rulemaking (NPRM) to
propose the imposition of a special
measure authorized by Section 311
against FBME and opened a comment
period that closed on September 22,
2014. On July 29, 2015, FinCEN
published in the Federal Register a final
rule imposing the fifth special measure,
which the United States District Court
for the District of Columbia
subsequently enjoined before the rule’s
effective date of August 28, 2015.
FinCEN is issuing this final rule
imposing a prohibition on U.S. financial
institutions from opening or
maintaining a correspondent account
for, or on behalf of, FBME in place of
the rule published on July 29, 2015.
DATES: This final rule is effective July
29, 2016.

FOR FURTHER INFORMATION CONTACT: The
FinCEN Resource Center at (800) 767—
2825 or regcomments@fincen.gov.
SUPPLEMENTARY INFORMATION:

I. Background

A. Statutory Provisions

On October 26, 2001, the President
signed into law the Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept
and Obstruct Terrorism Act of 2001,
Public Law 107-56 (the USA PATRIOT
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Act). Title III of the USA PATRIOT Act
amends the anti-money laundering
(AML) provisions of the Bank Secrecy
Act (BSA), codified at 12 U.S.C. 1829b,
12 U.S.C. 1951-1959, and 31 U.S.C.
5311-5314, 5316-5332, to promote the
prevention, detection, and prosecution
of international money laundering and
the financing of terrorism. Regulations
implementing the BSA appear at 31 CFR
Chapter X. The authority of the
Secretary of the Treasury (the Secretary)
to administer the BSA and its
implementing regulations has been
delegated to FinCEN.

Section 311 of the USA PATRIOT Act
(Section 311) grants FinCEN the
authority, upon finding that reasonable
grounds exist for concluding that a
foreign jurisdiction, foreign financial
institution, class of transactions, or type
of account is of “primary money
laundering concern,” to require
domestic financial institutions and
financial agencies to take certain
“special measures” to address the
primary money laundering concern. The
special measures enumerated under
Section 311 are prophylactic safeguards
that defend the U.S. financial system
from money laundering and terrorist
financing. FinCEN may impose one or
more of these special measures in order
to protect the U.S. financial system from
these threats. Special measures one
through four, codified at 31 U.S.C.
5318A(b)(1)—(b)(4), impose additional
recordkeeping, information collection,
and reporting requirements on covered
U.S. financial institutions. The fifth
special measure, codified at 31 U.S.C.
5318A(b)(5), allows FinCEN to prohibit
or impose conditions on the opening or
maintaining of correspondent or
payable-through accounts for the
identified institution by U.S. financial
institutions.

B. FBME Bank Ltd.

FBME Bank Ltd. (FBME) was
established in 1982 in Cyprus as the
Federal Bank of the Middle East Ltd., a
subsidiary of the private Lebanese bank,
the Federal Bank of Lebanon. Both
FBME and the Federal Bank of Lebanon
are owned by Ayoub-Farid M. Saab and
Fadi M. Saab. In 1986, FBME changed
its country of incorporation to the
Cayman Islands, and its banking
presence in Cyprus was re-registered as
a branch of the Cayman Islands entity.
In 2003, FBME left the Cayman Islands
and incorporated and established its
headquarters in Tanzania. At the same
time, FBME’s Cypriot operations
became a branch of FBME Tanzania Ltd.
In 2005, FBME changed its name from
the Federal Bank of the Middle East Ltd.
to FBME Bank Ltd.

As of July 22, 2014, the date that
FinCEN issued its Notice of Finding,
FBME’s headquarters in Tanzania was
widely regarded as the largest bank in
Tanzania based on its $2 billion asset
size, despite having only four Tanzania-
based branches. While FBME is
presently headquartered in Tanzania, as
of July 2014, FBME transacted over 90
percent of its global banking business
and held over 90 percent of its assets in
its Cyprus branch. FBME has long
maintained a significant presence in
Cyprus.

II. FinCEN’s Section 311 Rulemaking
Regarding FBME

A. The 2014 Notice of Finding and
Notice of Proposed Rulemaking

In a Notice of Finding (NOF)
published in the Federal Register on
July 22, 2014, FinCEN explained its
finding that reasonable grounds exist for
concluding that FBME is a financial
institution of primary money laundering
concern pursuant to 31 U.S.C. 5318A.1
FinCEN’s NOF identified two main
areas of concern: (1) FBME’s facilitation
of money laundering, terrorist financing,
transnational organized crime, fraud
schemes, sanctions evasion, weapons
proliferation, corruption by politically-
exposed persons, and other financial
crime, and (2) FBME’s weak AML
controls, which allowed its customers to
perform a significant volume of
obscured transactions and activities
through the U.S. financial system. In
particular, FinCEN found that FBME
had been used to facilitate this illicit
activity internationally and through the
U.S. financial system, and attracted
high-risk shell companies (i.e., entities
that typically have no physical presence
other than a mailing address, and
generate little to no independent
economic value). As described in the
NOF, FBME performed a significant
volume of transactions and activities
that had little or no transparency with
regard to customer information and
often no apparent legitimate business
purpose. Such lack of transparency
makes it difficult for U.S. and other
financial institutions, as well as law
enforcement, to detect illicit activity.

As detailed in the NOF, illicit
activities involving FBME included: (1)
An FBME customer’s receipt of a
deposit of hundreds of thousands of
dollars from a financier for Lebanese
Hezbollah; (2) providing financial
services to a financial advisor for a
major transnational organized crime
figure; (3) FBME’s facilitation of funds
transfers to an FBME account involved

1See 79 FR 42639 (July 22, 2014).

in fraud against a U.S. person, with the
FBME customer operating the alleged
fraud scheme later being indicted in the
United States District Court for the
Northern District of Ohio; and (4)
FBME’s facilitation of U.S. sanctions
evasion through its extensive customer
base of shell companies, including at
least one FBME customer that was a
front company for a U.S.-sanctioned
Syrian entity, the Scientific Studies and
Research Center (SSRC), which used its
FBME account to process transactions
through the U.S. financial system.

On the same day it published the
NOF, FinCEN also published in the
Federal Register a related Notice of
Proposed Rulemaking (NPRM)
proposing the imposition of a
prohibition on U.S. financial
institutions from opening or
maintaining a correspondent account
for, or on behalf of, FBME.2 On July 29,
2015, after considering comments and
other information available to FinCEN,
including both public and non-public
information, FinCEN finalized the rule,
to take effect on August 28, 2015.3

B. Re-Opening of the Comment Period

Following the publication of the rule
in the Federal Register, on August 7,
2015, FBME filed suit in the United
States District Court for the District of
Columbia, seeking a preliminary
injunction against the final rule. On
August 27, 2015, the court granted
FBME’s motion for preliminary
injunction and enjoined the rule from
taking effect.4 In its order, the court held
that FBME was likely to succeed on the
merits of two of its claims: (1) That
FinCEN had provided insufficient
notice of unclassified, non-protected
information on which it relied during
the rulemaking proceedings, and (2) that
FinCEN had failed to adequately
consider at least one potentially
significant, viable, and obvious
alternative to the special measure it had
imposed.®

On November 6, 2015, the court
granted FinCEN’s motion for voluntary
remand so that FinCEN could engage in
further rulemaking to address the
procedural issues identified by the
court. On November 27, 2015, FinCEN
published in the Federal Register a
Notice to re-open the final rule for 60
days to solicit additional comments in
connection with the rulemaking,
particularly with respect to the
unclassified, non-protected documents

279 FR 42486 (July 22, 2014) (RIN 1506—AB27).
380 FR 45057 (July 29, 2015) (RIN 1506—AB27).
4 FBME Bank Ltd. v. Lew, No. 1:15-cv—01270

(CRC), 2015 WL 5081209 (D.D.C. Aug. 27, 2015).
51d. at *5.
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that supported the rulemaking, and
whether any alternatives to the
prohibition on the opening or
maintaining of correspondent accounts
for FBME would effectively mitigate the
money laundering and terrorist
financing risks associated with FBME.
FinCEN also made available for
comment on www.regulations.gov the
unclassified, non-protected material that
FinCEN considered and intended to rely
upon during the rulemaking proceeding.
The re-opened comment period closed
on January 26, 2016.

III. FBME Developments

This section outlines steps taken by
FBME’s relevant banking regulators in
FBME'’s jurisdictions of operation
following FinCEN’s announcement of its
NOF and NPRM.

On July 21, 2014, the Central Bank of
Cyprus (CBC), under authority of the
Cyprus Resolution Act, issued a decree
announcing that it would formally place
FBME’s Cyprus branch “under
resolution” and appoint a Special
Administrator to protect the bank’s
depositors. On December 21, 2015, the
CBC announced that it is considering
the withdrawal of FBME’s license to
operate the branch in Cyprus; however,
there is litigation pending between
FBME and the CBC.

On July 24, 2014, the Bank of
Tanzania (BoT) appointed a statutory
manager over FBME’s headquarters in
Tanzania to ensure sound operations of
the bank in order to restore and
maintain confidence of depositors and
the general public; to ensure the safety
of bank assets; and to execute duties in
accordance with the prevailing laws and
regulations, guidelines, and directives
issued by the BoT.

IV. Summary of FinCEN’s Ongoing
Concerns Regarding FBME

After considering comments from
FBME and the public as well as other
information available to the agency,
including both public and non-public
information, FinCEN is issuing this rule
imposing a prohibition on U.S. financial
institutions from opening or
maintaining a correspondent account
for, or on behalf of, FBME. The
information available to FinCEN 6
provides reason to conclude that
FBME’s AML compliance efforts remain
inadequate to address the risks posed by

6 As contemplated by Section 311, FinCEN’s
determinations that FBME is of primary money
laundering concern and the appropriate special
measure to address that concern are based on
unclassified information provided to the public as
well as classified or otherwise-protected materials.
This final rule necessarily describes only the record
information made available to the public or
authorized to be publicly released.

FBME, and that FBME continues to
facilitate illicit financial activity.
Because of the ongoing money
laundering and terrorist financing
concerns that FinCEN has regarding
FBME, FinCEN finds that FBME
continues to be a financial institution of
primary money laundering concern.

As described in Part V, audits of
FBME’s Cyprus branch performed by
third parties in 2013 and 2014 that
FBME provided to FinCEN to
demonstrate the effectiveness of its
AML compliance program instead
identified significant, recurring
weaknesses in FBME’s compliance
program. Indeed, one of the third party
auditors identified several deficiencies
as being of high or medium significance.
These deficiencies, which FinCEN has
reason to conclude have continued
since the issuance of the NOF, facilitate
the illicit financial activities of FBME’s
customers.

Furthermore, FInCEN notes that these
audits only address the bank’s Cyprus
branch. As defined in the NOF and
NPRM, FinCEN'’s finding that FBME is
of primary money laundering concern
identified the entire bank, to include its
headquarters in Tanzania and its other
branches, offices, and subsidiaries.

Also, as discussed below, the CBC’s
identification of “serious and systemic”
AML deficiencies at FBME following an
AML examination of the bank’s Cyprus
branch in 2014, as well as the CBC’s
findings since the issuance of the NOF
and NPRM, reinforce and corroborate
FinCEN’s concerns regarding the money
laundering and terrorist financing risks
associated with FBME.

FinCEN also concludes that FBME has
sought to evade AML regulations and
has ignored the CBC’s AML directives.
As noted in FinCEN’s NOF, FBME was
recognized by its high-risk customers for
its ease of use. FBME even advertised
the bank to its potential customer base
as being willing to facilitate the evasion
of AML regulations. FBME’s Cyprus
branch also ignored instructions from its
AML regulator, the CBC, to remedy
AML deficiencies specifically identified
by the CBC. In addition, in late 2014,
FBME employees took various measures
to obscure information. FinCEN finds
this behavior may have been part of an
effort to reduce scrutiny over FBME’s
operations following the issuance of the
NOF and increased regulatory scrutiny.
Moreover, FinCEN is concerned that
terrorist financing activity involving the
bank has continued beyond publication
of the NOF. As of early 2015, an alleged
Hezbollah associate and the Tanzanian
company he managed owned accounts
at FBME. And this is not the first
episode of the bank’s involvement in

financial activity possibly connected to
Hezbollah. As discussed in the NOF, in
2008, an FBME customer received a
deposit of hundreds of thousands of
dollars from a financier for Hezbollah.

The CBC’s AML Examination of FBME’s
Cyprus Branch

As described in the NOF, FinCEN had
reasonable grounds to find FBME to be
of primary money laundering concern
because, among other things, the bank’s
AML controls encouraged use of the
bank by high-risk customers, and the
bank conducted a significant volume of
transactions and activities with little or
no transparency and often with no
apparent legitimate business purpose.
The CBC independently identified many
of these same concerns during an on-site
AML examination of FBME’s Cyprus
branch conducted from June to
September 2014.7

In a September 18, 2015 letter to the
Special Administrator of FBME’s
Cyprus branch regarding that
examination,® the CBC found, among
other things, that FBME (1) failed to
apply enhanced due diligence to high-
risk customers; (2) allowed customers to
use FBME’s physical address in wire
transfers in lieu of the customers’ true
addresses, thus obscuring key
transactional details that U.S. and other
financial institutions need to conduct
appropriate AML screening; (3) failed to
adequately assess its own money
laundering and terrorist financing risk,
thus hindering the bank’s ability to
mitigate those risks; (4) accepted false
beneficial ownership information for
high-risk customers; and (5) maintained
incomplete customer due diligence
information and failed to update and
review customer files.

In sum, according to the September
18, 2015 letter, the CBC identified
“serious and systemic” AML failures—
failures to comply with applicable AML
laws that resulted in an “inadequate and
ineffective” AML system. The CBC
fined FBME €1.2 million in December
2015 for these AML deficiencies. These
deficiencies contributed to the CBC’s

7 That examination sought to evaluate FBME'’s
Cyprus branch for compliance with the provisions
of Part VIII of the Prevention and Suppression of
Money Laundering Activities Law of 2007, the
Directive issued by the CBC for the Prevention of
Money Laundering and Terrorist Financing in
December 2013, and the provisions of Regulation
1781/2006 of the European Parliament and of the
Council of November 15, 2006 regarding
information related to funds transfer information.

8 FBME provided this letter to FinCEN as Exhibit
41 to its January 26, 2016 comment. FBME also
included, as Exhibit 41a to its comment, a letter
from the bank to the CBC, dated September 28,
2015, in which it raised issues regarding the
conclusions set forth in the CBC’s September 18,
2015 letter.
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conclusion that the lack of robust AML
controls at FBME’s Cyprus branch
increases the risk that the branch’s
services can be used by criminals for the
purpose of money laundering and/or
terrorist financing. FinCEN shares this
concern.

Banks with weak AML controls, like
FBME, can become a magnet for illicit
actors seeking to hide their identity and
the illicit nature of their activities.
Indeed, the illicit activity at FBME,
including holding an account for an
alleged Hezbollah associate and the
Tanzanian company he managed,
illustrates this vulnerability. Protecting
the United States from such illicit
financial activity requires FinCEN to
ensure that banks with severely
deficient AML controls, like FBME, do
not have access to the U.S. financial
system.

As part of its January 26, 2016
comment, FBME included responses to
the CBC’s conclusions, which FinCEN
reviewed as part of its evaluation of
whether FBME remains of primary
money laundering concern. FBME’s
responses generally consisted of
arguments that the CBC misinterpreted
FBME’s banking records or Cypriot
regulations, that other Cypriot banks
were as non-compliant with certain
AML provisions as FBME, or expressed
general disagreement with the CBC’s
conclusion. After a thorough point-by-
point review of the deficiencies
identified by the CBC and FBME’s
responses, FinCEN found FBME’s
responses to be neither persuasive nor
sufficient to alleviate FinCEN’s concerns
surrounding FBME’s AML deficiencies.
For example, although FBME disputed
the CBC’s findings that the bank failed
to maintain sufficiently comprehensive
and up-to-date files on its customers,
FinCEN notes that in some cases FBME
conceded that the CBC’s findings were
correct. Further, FinCEN remains
troubled by the fact that as of June 2014,
FBME had completed its review of only
three percent of its high-risk customer
files. As another example, FBME
accepted false identifying information
regarding beneficial ownership of FBME
customers who it should have known
were high-risk. FBME contended that
valid confidentiality concerns existed
and that accepting the false information
did not impede the application of
enhanced due diligence measures.
FinCEN, however, agrees with the CBC’s
assessment that excluding certain
relevant information on customer forms
prevented FBME from adequately
identifying and mitigating money
laundering risks.

V. Consideration of Comments

Following the issuance of the July 22,
2014, NOF and NPRM, FinCEN opened
a comment period that closed on
September 22, 2014. FinCEN re-opened
the comment period on November 27,
2015, following the court’s order
granting the government’s motion for a
voluntary remand to allow for further
rulemaking. That comment period
closed on January 26, 2016. FinCEN first
addresses the comments received from
FBME and then addresses the other
comments received.

A. Comments Received From FBME

1. FBME’s September 22, 2014
Comment and Additional Submissions
Regarding the Notice of Finding and
Proposed Rulemaking

FBME, through its counsel, submitted
a comment dated September 22, 2014.
FBME made six additional submissions
of information related to that comment.
FinCEN reviewed and considered each
of these submissions in drafting this
final rule.

FBME’s September 22, 2014 comment
consists of an introduction followed by
two major sections. In its introduction,
FBME makes six key points.

e First, FBME states that its AML
compliance program policies are in line
with applicable requirements, including
the requirements of the European
Union’s Third Money Laundering
Directive and the CBC’s Fourth
Directive. FBME contends that this
alignment has been the case since at
least 2013, according to third party
audits.

¢ Second, FBME states that, in
response to recommendations made as a
result of audits conducted by Ernst &
Young (EY) in 2011 and KPMG in 2013,
FBME substantially strengthened its
compliance program between 2012 and
2014.

e Third, FBME states that FBME and
its officers and directors do not condone
the use of FBME for illicit purposes and
strive to prevent such misuse.

e Fourth, FBME contends that some
of the statements made in the NOF are
incorrect or are based on incomplete
information, which FBME also describes
in the second section of its comment.

e Fifth, FBME states that, in some
cases, FBME filed Suspicious
Transaction Reports (STRs) with the
Cypriot Financial Intelligence Unit
(MOKAS) on activity described in the
NOF and NPRM.

e Sixth, FBME claims that the NOF
and NPRM have had a significant
adverse impact on FBME and its
customers.

The first section of FBME’s September
22, 2014 comment then describes
aspects of its AML compliance program,
and the second section responds to
statements made in the NOF that FBME
asserts are inaccurate or based on
incomplete information.®

FBME’s AML Program

With regard to FBME’s first and
second points, i.e., FBME’s contention
that its AML compliance program
policies are in line with applicable
requirements and that it has
substantially strengthened its
compliance program, the KPMG and EY
audits that FBME provided to FinCEN
show a pattern of recurring AML
deficiencies at the bank. FBME has
asserted that it continued to make
improvements, but FBME has not
provided meaningful information to
support these assertions. These
deficiencies included failures to
maintain adequate customer
identification files and other customer
due diligence weaknesses, failure to
ensure that third parties the bank relied
on to establish new customer
relationships employed appropriate
AML controls with regard to such
persons, and issues with sanctions-
related screening.

According to FBME’s September 22,
2014 comment, EY conducted an audit
in 2011 (the EY 2011 Audit). During that
audit, according to FBME, EY found that
FBME’s due diligence procedures with
respect to obtaining information from
new clients met the requirements of the
CBC Directive at the time, but also noted
that some customer information
requirements of the Directive had not
been fully met by FBME in previous
iterations of its AML procedures and
policies. According to FBME’s
comment, EY conducted another audit
in 2014 (the EY 2014 Audit), which
found that, although FBME had an AML
compliance program in place that
incorporated the requirements of both
the CBC Fourth Directive and the
European Union Third Directive, FBME
nevertheless had deficiencies in its

91In this final rule, FinCEN focuses its response
on the six points in the introduction, which
summarize FBME’s concerns with the NOF and
NPRM. In responding to the first three points of
FBME'’s introduction, FinCEN addresses the first
section of FBME’s comment because the first three
points of FBME’s introduction and the first section
of FBME’s comment all refer to FBME’s AML
compliance program, its policies, audits conducted
by third parties, and FBME’s management. In
responding to the fourth point of FBME’s
introduction, FinCEN addresses the second section
of FBME’s comment because both the fourth point
of the introduction and the second section of the
comment refer to the same statements in the NOF
that FBME asserts are inaccurate or based on
incomplete information.
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customer due diligence, automated
alerts system, and AML training areas.

According to FBME’s September 22,
2014 comment, KPMG also conducted
an audit in 2013 (the KPMG 2013 Audit)
which found that FBME “basically
fulfills”” the AML regulatory
requirements of the CBC and the
European Union, but also identified
issues of “high or medium” significance
with FBME’s use of Approved Third
Parties and FBME’s sanction screening
procedures. As FBME stated in its
September 22, 2014 comment, FBME
uses its relationships with Approved
Third Parties (a person authorized by a
bank to introduce new customers to the
bank), some of which are in foreign
jurisdictions, to develop potential new
customer relationships. According to
the KPMG 2013 Audit, FBME had never
attempted to ensure the adequacy of its
Approved Third Parties” AML measures.
In addition, the KPMG 2013 Audit
found that FBME only screened the
related parties of its Approved Third
Parties when the customers were
initially onboarded.

The KPMG 2013 Audit also found
FBME'’s customer due diligence
procedures to be deficient. As FBME
disclosed in its September 22, 2014
comment, in its 2013 audit, KPMG
recommended better presentation of
ownership information to demonstrate
links between group entities for older
customers, in line with a new structure
that had been introduced for new
customers. KPMG also found that
certain customer files reviewed did not
have sufficient information to gain a
complete understanding of the
customers’ activities or business
rationale. In its 2013 audit, KPMG
further found that FBME’s use of hold-
mail accounts (a service that allowed a
number of customers to keep their mail
within the branch and use the branch’s
address in payment messages for the
transfer of funds) and post office boxes
managed by Approved Third Parties
should be reconsidered by FBME in
order to avoid potential anonymization.

The EY 2014 Audit identified
numerous deficiencies in FBME’s
compliance program. Specifically, the
EY 2014 Audit made the following
recommendations: Consistently
documenting the efforts taken to verify
the sources of funds and business
purpose of accounts from prospective
customers; more thoroughly
investigating relationships among FBME
customers, especially when inordinate
volumes of internal transfers are
identified; modifying FBME’s periodic
customer due diligence process to align
with industry practices (e.g., moving to
a rolling 12 or 36-month review cycle,

depending on the customer’s risk);
implementing an automated case
management system to record the alerts
generated, stage of investigation, and
ultimate disposition of the alerts
generated by FBME’s screening
software, as opposed to the current
process of manually entering the alerts/
outcome on several different
spreadsheets; and more thoroughly
documenting the AML/sanctions
training given for new hires and
providing general awareness training to
all employees on an annual basis.

The numerous AML compliance
program deficiencies described in the
KPMG 2013 Audit and the EY 2014
Audit in particular are similar to AML
deficiencies FinCEN identified in the
NOF. As FBME acknowledged in its
September 22, 2014 comment, in 2010,
the CBC fined FBME for customer
identification, due diligence, and
automated monitoring deficiencies.
According to the KPMG 2013 Audit,
FBME also undertook an extensive
Know Your Customer (KYC)
remediation project from 2009 through
2011 that was ordered by the CBC and
resulted in the closure of thousands of
FBME accounts. Despite this
remediation project, the CBC identified
deficiencies in the customer due
diligence controls at the Cypriot branch
during its 2014 AML audit. Also, the
CBC fined FBME €1.2 million in
December 2015 for AML deficiencies.

Finally, FBME’s argument that its
AML compliance program is now
adequate is weakened by the list of
illicit actors identified in the NOF that
continued to make use of FBME as
recently as 2014, including narcotics
traffickers, terrorist financiers, and
organized crime figures. In addition, as
of early 2015, an alleged Hezbollah
associate and the Tanzanian company
he managed owned accounts at FBME.

FBME’s Management

With regard to FBME’s third point,
i.e., FBME’s contention that FBME and
its officers and directors do not condone
the use of FBME for illicit purposes,
FinCEN has no reason to believe that
FBME'’s leadership has changed after
issuance of the NOF. Given that FinCEN
has reason to believe that illicit activity
occurred at FBME after the NOF,
FinCEN has no reason to believe that
management has modified its practices
and FBME has not provided information
to support such a conclusion.

Alleged Errors in the Notice of Finding

With regard to FBME’s fourth point,
i.e., where FBME has argued that
portions of the eight statements in the
NOF were incorrect or based on

incomplete information, FBME
submitted on December 5, 2014 a report
prepared by EY (2014 EY Transaction
Review) that specifically examined the
concerns that FinCEN identified in the
NOF and NPRM. The 2014 EY
Transaction Review in some cases
partially identified the activity of
concern, and as noted below, failed to
identify the activity of concern, or
identified additional illicit financial
activity that FinCEN has not previously
identified. After a careful consideration
of the public and non-public
information available to FinCEN,
including the 2014 EY Transaction
Review, FinCEN continues to believe
that the concerns identified in the NOF
remain valid and accurate.

FinCEN amended the NOF based on
these comments in the final rule issued
on July 29, 2015 that was subsequently
enjoined by the court. In the first case,
FBME stated that it was not fined by the
CBC in 2008, but that the CBC imposed
an administrative fine on FBME in 2010.
FinCEN agrees that the fine in question
was imposed in 2010, not in 2008.

In the second case, FBME argued that
the report that FBME may have been
subject to a fine of up to €240 million
is from a November 2013 article in the
Cypriot press that relied on anonymous
sources at the CBC. FinCEN agrees that
the source of this statement was an
article that appeared in the Cypriot
press that referenced statements by a
CBC official speaking anonymously.
Neither of these two cases, nor any of
FBME’s remaining claims of
incompleteness and factual inaccuracy,
present any new information that would
undercut the accuracy of the other
information presented in the NOF.

FBME’s Filing of STRs

With regard to FBME’s fifth point, i.e.,
FBME’s assertion that it filed STRs with
MOKAS on activity described in the
NOF and NPRM, FinCEN notes that the
filing of STRs on suspicious activities or
transactions by a financial institution is
not, taken in isolation, an adequate
indicator of the robustness and
comprehensiveness of a compliance
program. Moreover, filing STRs does not
excuse a financial institution’s failure to
adequately implement other areas of its
AML program, such as, for example,
customer due diligence procedures.

Adverse Impact on FBME and Its
Customers

FBME claims in its sixth point that
the NOF and NPRM have had a
significant adverse impact on FBME and
its customers. As part of FinCEN’s
consideration of the statutory factors
supporting its imposition of a
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prohibition under the fifth special
measure, FinCEN has considered ‘‘the
extent to which the action or the timing
of the action would have a significant
adverse systemic impacton. . .
legitimate business activities involving”
FBME.10 This factor is discussed in the
NOF and Part VI, Section A(3) below.

In addition to its public comment,
FBME submitted supplemental
information regarding FBME’s policies
and procedures, along with reports of
the audits conducted by KPMG in 2013
and EY in 2014. Many of these
submissions are addressed elsewhere in
this final rule. FinCEN has considered
these materials, which outline some of
the steps that FBME may have taken to
strengthen its compliance program.
Although FBME claims that it took steps
to address some of the obvious
deficiencies in its AML controls, it
failed to correct other deficiencies and
it continues to pose a significant risk.
After reviewing and considering these
and other public and non-public
materials, FInCEN concludes that,
except as acknowledged in this final
rule, the statements made in the NOF
remain accurate.

2. FBME’s January 26, 2016 Comment
on the Re-Opened Rulemaking

FBME submitted a comment on
January 26, 2016, during the re-opened
comment period. Set forth below are the
key points raised in this comment and
FinCEN’s responses.!!

First, FBME argues that the
procedures FinCEN followed in
connection with the proposed rule are
unconstitutional and unlawful.
Specifically, FBME asserts that (1)
FinCEN failed to provide FBME with
meaningful notice and opportunity to
confront evidence against it; (2) FBME
is entitled to a neutral arbiter; and (3)
FBME has a right to a hearing.

The procedures used by FinCEN are
constitutional and lawful. FinCEN
provided FBME with meaningful notice
and opportunity to confront the
evidence against it. Although FBME
argues that FinCEN should not be able
to rely on “‘secret” evidence, as
previously noted, FinCEN disclosed all
of the unclassified, non-protected
information that it relied upon or
otherwise considered during the
rulemaking. FinCEN did not disclose
information that is classified or
otherwise protected from disclosure,
and the law does not require that it do
so. As for the due process argument, the

1031 U.S.C. 5318A(a)(4)(B)(iii).

11 FBME also submitted an additional exhibit to
its January 26, 2016 comment on January 29, 2016.
FinCEN reviewed and considered this exhibit in
drafting this final rule.

process that FinCEN has undertaken is
consistent with the Constitution and the
Administrative Procedure Act (APA).
Section 311 expressly provides for the
reliance on classified information in
making findings of primary money
laundering concern and provides that
such information will be submitted to
the court ex parte and in camera. The
BSA expressly protects from disclosure
information to include Suspicious
Activity Reports (SARs) to protect
reporting financial institutions and their
employees, and to encourage honest and
open reporting of suspicious activity.
FinCEN’s use of SARs is more fully
discussed later in this rule.

FinCEN engaged in a fully interactive
process with FBME. It accepted and
considered multiple submissions of
information from FBME that sought to
rebut or otherwise address the agency’s
findings, and participated in an active,
long-running dialogue with the bank’s
counsel regarding the finding and the
NPRM. Ultimately, after reviewing the
bank’s submissions, as well as
additional information obtained from
various non-public sources, FinCEN
exercised its discretion in determining
that reasonable grounds existed to find
FBME of primary money laundering
concern.

In making the finding that FBME was
of primary money laundering concern,
FinCEN exercised the specific grant of
authority given to FinCEN by Congress
and the Secretary.12 FinCEN interpreted
the relevant law and statutory
provisions applicable to this exercise of
authority. FinCEN exercised this
authority consistent with the statute.
Section 311 does not provide a right to
a hearing, nor do applicable authorities
allow for a neutral arbiter in making
findings of primary money laundering
concern. Section 311, as delegated by
the Secretary, gives the authority to
make such findings to FinCEN upon
consultation with the Departments of
State and Justice. The APA does not
require otherwise for Section 311
rulemaking.

Second, FBME argues that FinCEN
should not rely on information provided
to it by the CBC, as the Cypriot
government has consistently
discriminated against FBME because it
is owned by non-Cypriots and is
financially stable. In support of this
argument, FBME provides several
examples of the CBC’s alleged
discrimination, including its denial of
FBME'’s attempts to incorporate in
Cyprus and other business
opportunities, as well as the imposition
of what FBME describes as

1231 U.S.C. 5318A.

unreasonable regulatory requirements
and fines. FBME also argues that
coordination between FinCEN and the
CBC raises serious concerns, claiming
that FinCEN and the CBC acted in
concert against FBME.

As part of this rulemaking, FinCEN
has reviewed a significant amount of
information, including information
related to fines that the CBC imposed on
FBME and CBC examinations of FBME’s
Cyprus branch. As with any information
available to the agency, FinCEN makes
an independent assessment of its
credibility and relevance. FinCEN
assesses that the CBC is a government
authority with relevant information
related to the finding that FBME is of
primary money laundering concern. The
CBC has received positive reviews that
cite the CBC’s adequate monitoring of
the Cypriot financial system for money
laundering and terrorist financing issues
from the Committee of Experts on the
Evaluation of Anti-Money Laundering
and the Financing of Terrorism
(MONEYVAL), an inter-governmental
organization established to set standards
and promote effective implementation
of measures for combating money
laundering and terrorist financing.13

FinCEN’s consideration of
information and actions related to the
CBC’s supervisory role over FBME is not
improper and does not reflect
inappropriate coordination with the
CBC. Contrary to FBME’s assertion,
FinCEN has exercised its authority
independently under Section 311 to
protect the U.S. financial system.

Third, FBME argues that this
administrative action is flawed for the
following key reasons:

e FBME asserts that it has rebutted
each of the allegations identified in
FinCEN’s NOF and that FinCEN did not
provide any additional information
supporting its finding that FBME is of
primary money laundering concern
since the publication of the NOF. With
respect to FBME'’s assertion that it
rebutted each of the allegations in the
NOF, FinCEN disagrees and notes that
it considered and addressed FBME’s
September 22, 2014 comment, and its
supplemental submissions, and FBME’s
January 26, 2016 comment, which
contained FBME’s rebuttals to the
allegations identified in FinCEN’s NOF,
as set forth in Part V, Section A.

13 Committee of Experts on the Evaluation of
Anti-Money Laundering and the Financing of
Terrorism (MONEYVAL). “Report of the Fourth
Assessment Visit—Executive Summary: Anti-
Money Laundering and the Combating of the
Financing of Terrorism: CYPRUS.” 27 Sep 2011.
(last visited March 21, 2016). <https://www.coe.int/
t/dghl/monitoring/moneyval/Countries/Cyprus_
en.asp>.


https://www.coe.int/t/dghl/monitoring/moneyval/Countries/Cyprus_en.asp
https://www.coe.int/t/dghl/monitoring/moneyval/Countries/Cyprus_en.asp
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Pursuant to the court’s order granting
FinCEN’s request for a voluntary
remand, the agency made publicly
available all unclassified, non-protected
information the agency relied upon as
part of this rulemaking, including news
articles regarding Italian government
corruption and money laundering
involving FBME, and information
concerning alleged Hezbollah affiliated
accounts at FBME.

e FBME contends that FinCEN
ignored its assertion that FBME has an
extensive AML compliance program
that meets or exceeds local and
European requirements. FBME also
asserts that it has continued to make
improvements to its AML program, as
recently as January 2016. Even if FBME
adopted specific policies and
procedures to comply with AML
requirements, FinCEN is concerned that
FBME would not implement those
policies and procedures given FBME’s
history of ignoring instructions from the
CBC to improve the bank’s AML
controls at it Cyprus bank and its past
willingness to evade AML regulations.
For example, in late 2014, FBME
employees took various measures to
obscure information. Separately, the
CBC noted in assessing a €1.2 million
fine in December 2015 that FBME failed
to comply with Cypriot money
laundering laws and directives and
European Union regulations related to
funds transfers.

e FBME argues that FinCEN
continues to ignore the positive
conclusions reached by independent
auditors and investigators concerning
FBME'’s evolving AML practices. The
EY 2014 Audit and other third party
audits show a pattern of recurring AML
deficiencies at FBME. This issue is
addressed more fully above in Part V,
Section A(1) above. As discussed, the
deficiencies in FBME’s AML
compliance program described in the
KPMG 2013 Audit and the EY 2014
Audit are similar to the AML
deficiencies that FinCEN identified in
the NOF, and support FinCEN’s
conclusion that there have been
longstanding and comprehensive
deficiencies in FBME’s AML
compliance program.

e FBME asserts that FinCEN failed to
consider that FBME has promptly and
consistently adopted auditors’
suggestions to establish an AML
compliance program that exceeds
applicable legal requirements. As more
fully addressed in Part V, Section A(1)
above, FBME’s assertion is contradicted
by the findings of its third party
auditors and by the CBC. FBME states
that Exhibit 28 to its January 26, 2016
comment demonstrates its commitment

to effective AML policies by
documenting FBME’s responses to, and
implementation of, KPMG’s
recommendations in its 2013 audit to
improve FBME’s AML program, as of
January 26, 2016. FBME also notes that
Exhibit 33 to its January 26, 2016
comment details how FBME
purportedly implemented the
recommendations identified in the EY
2014 Audit. However, FBME does not
provide any meaningful information
that allows FinCEN to fully evaluate
whether FBME has implemented those
recommendations in the manner that
FBME asserts it has. For example,
according to FBME, it has purchased
and implemented an onboarding
platform to maintain key information
regarding ultimate beneficial owners
and address information for FBME
customers. However, FBME did not
provide meaningful information or
documentation to demonstrate whether
that onboarding platform satisfies EY’s
recommendation.

o FBME states that the allegations in
FinCEN’s NOF are misleading and
inaccurate.

O FBME argues that the 2014 EY
Transaction Review refutes the
allegations in the NOF.14 However,
FinCEN disagrees as discussed above in
Part V, Section A(1).

O FBME argues that supplemental
information that FinCEN provided as
part of the re-opened comment period
only further undermines FinCEN’s
conclusions in the NOF. When FinCEN
re-opened the comment period in
November 2015, it provided
supplemental information indicating
that FBME had been used as part of a
scheme involving Italian government
corruption and money laundering. The
money transferred to FBME in Tanzania
was frozen and then sent back to Italy
when the Tanzanian Financial
Intelligence Unit and the BoT, which
monitors foreign currency transactions,
became suspicious of the activity at
FBME. FBME argues that it detected the
suspicious transaction, suspended the
activity, returned the funds, closed the
customer’s accounts and all accounts
related to it, and notified the Tanzanian
authorities pursuant to FBME’s AML
policies and procedures. FinCEN notes
that FBME did not provide
documentation to substantiate its
assertion. Regardless, the identification
of a single transaction does not address
FinCEN’s broader concerns about
FBME’s systemic AML deficiencies.

14 The 2014 EY Transaction Review was an
evaluation of 11 statements from the NOF deemed
specific enough for EY to attempt to identify and
validate the relevant FBME customers, their
activities, and related transactions.

O FinCEN’s NOF and NPRM found, as
reflected in the administrative record,
that FBME facilitated sanctions evasion
on behalf of a sanctioned Syrian entity.
FBME argues that FinCEN’s reliance on
the fact that a sanctioned individual was
a customer of FBME as part of its
finding that FBME was of primary
money laundering concern was unjust,
in part, because the customer’s account
had been closed or inactive since at
least 2008, which FBME notes was years
before the customer was sanctioned. In
the 2014 EY Transaction Review, FBME
identified an individual who was
sanctioned by the Treasury
Department’s Office of Foreign Assets
Control (OFAC) in 2014 for providing
material support and services to the
Government of Syria as an FBME
customer. However, the sanctioned
entity referenced in FinCEN’s NOF was
not the individual identified by FBME.
Instead, FBME identified an additional
sanctioned entity related to Syria that
was also a customer of FBME.

© FBME argues that FinCEN’s use of
SARs is misconceived and these reports
should be made available to FBME to
satisfy due process requirements. FBME
argues that FinCEN does not correctly
analyze SARs, that its reliance on SARs
is arbitrary and capricious, that FinCEN
should not rely upon SARs filed by
other financial institutions, and that
FinCEN’s refusal to provide SARs to
FBME violates due process.

FinCEN disagrees and notes that
SARs, which are filed by financial
institutions regarding transactions
revealing a possible violation of law, are
an invaluable source of information and
an important tool for financial
investigations. In this case, FinCEN
believes that the SARs related to FBME
are relevant to the finding that FBME is
of primary money laundering concern
when viewed in the context of all the
other information considered. Multiple
SARs indicate that FBME facilitated
transactions on behalf of shell
companies which, as stated earlier, can
be an indicator of money laundering
and other suspicious activity.

Regarding disclosure of SARs to
FBME, the improper disclosure of SARs
may cause significant risk to the filing
institution and its employees. To
encourage honest and open reporting of
suspicious activity and to protect
reporting financial institutions and their
employees, the BSA and its
implementing regulations impose severe
restrictions on improper disclosures of
SARs, and violations of these
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restrictions may result in civil or
criminal sanctions.®

e FBME argues that the mere fact that
FBME transacted with shell or holding
companies is not a basis to conclude
that FBME is of primary money
laundering concern. FinCEN’s finding
that FBME is of primary money
laundering concern is not based solely
on the fact that FBME transacts with
shell companies, but rather is based on
all of the information FinCEN
considered when issuing the NOF. The
formation and operation of shell
companies can allow the owners of
these companies to disguise their
identity and purpose. With respect to
FBME, FinCEN considered all of the
relevant information and is particularly
concerned with: (1) The large number of
FBME customers that are either shell
companies or that conduct transactions
with shell companies; (2) the lack of
transparency with respect to beneficial
ownership or legitimate business
purposes of many of FBME’s shell
company customers; (3) the location of
many of its shell company customers in
other high-risk money laundering
jurisdictions outside of Cyprus; (4) the
high volume of U.S. dollar transactions
conducted by these shell companies
with no apparent business purpose; and
(5) FBME’s longtime facilitation of its
shell company customers’ anonymity by
allowing thousands of customers to use
the bank’s physical address in lieu of
their own.

e FBME argues that FinCEN failed to
explain why it finds FBME to be of
primary money laundering concern. The
NOF and this rule provide an
explanation as to the basis for FinCEN’s
conclusion that there are reasonable
grounds to find that FBME is of primary
money laundering concern and to
impose a special measure to address
that concern.

Fourth, FBME argues that there are
several alternatives to a prohibition of
correspondent accounts under the fifth
special measure. This issue is addressed
below in Part VL

FinCEN notes that FBME’s January 26,
2016 comment includes 67 separate
exhibits consisting of over 1,100 pages
of documents, many of which are
declarations, emails, letters, comments
or information previously considered
and evaluated in this record. FinCEN

15 See 31 U.S.C. 5318(g)(2) (prohibiting disclosure
of SAR information to anyone involved in the
reported transaction); 31 CFR 1020.320(e)
(implementing regulation for depository institution
SARs); 31 U.S.C. 5321, 5322 criminal and civil
sanctions for BSA violations, including improper
SAR disclosures); and 31 CFR 1010.820, 1010.840
(implementing regulations for civil and criminal
penalties for BSA violations).

reviewed the exhibits as part of its
consideration of FBME’s comments and,
if appropriate, addressed the exhibits
elsewhere in this document.

B. Other Comments Received From the
Public During Both Comment Periods

FinCEN received three comments in
addition to the comment received from
FBME during the initial comment
period that opened on July 22, 2014 and
closed on September 22, 2014.

FinCEN considered a comment
received from the American Bankers’
Association (ABA), dated September 22,
2014; a joint comment received from the
Securities Industry and Financial
Markets Association (SIFMA) and The
Clearing House (TCH), dated September
22,2014; and a separate comment
received from SIFMA, dated September
22, 2014. FinCEN notes that these
comments are procedural in nature and
do not address the underlying
conclusion surrounding the risk of
money laundering and terrorist
financing through FBME. FinCEN
addresses the comments from the ABA,
SIFMA, and TCH in the section-by-
section analysis in Part VII below.

During the re-opened comment period
that opened on November 27, 2015 and
closed on January 26, 2016, in addition
to FBME’s comment, FinCEN received
twelve comments 16 that generally raise
the following issues: (1) FinCEN’s
purported use of unreliable, misleading,
or inaccurate information to support its
NOF and NPRM, (2) APA or
Constitutional due process
requirements, (3) concerns about the
CBC’s impartiality with respect to
FBME, and (4) concerns that FinCEN is
unfairly focusing on FBME as opposed
to U.S. persons or other financial
institutions. These comments are
addressed below.

1. FinCEN’s Purported Use of
Unreliable, Misleading, or Inaccurate

Information To Support Its NOF and
NPRM

Multiple comments raise concerns
regarding FinCEN’s purported use of
unreliable, misleading, or inaccurate
information to support its NOF and
NPRM. Multiple comments state that

16 Thirteen comments were submitted during the
re-opened comment period that opened on
November 27, 2015 and closed on January 26, 2016.
In advance of publicly posting one of those
comments received on January 18, 2016, the agency
provided it to legal counsel for FBME to request
redactions as appropriate. Legal counsel for FBME
claimed that the comment contained privileged and
confidential information and objected to the
agency’s consideration of that comment and to any
public posting. While the agency does not concede
that the comment is privileged, it has not publicly
posted the comment and has not considered the
comment as part of this rulemaking.

FinCEN’s reliance on articles available
on the Internet is concerning because
they consider the articles unreliable
sources of information.

FinCEN relies on a variety of
information sources to support its
rulemaking, including government-
published material and press articles
that may be found on the Internet.
FinCEN assesses the credibility and
weight to be given to Internet sources on
a case-by-case basis, as it does with
respect to all of its sources of
information. FinCEN has continued to
vet articles in the administrative record
and when inaccuracies are identified,
they are corrected. As discussed
previously in Part V Section A(1),
FinCEN corrected two inaccuracies,
which FinCEN is publishing in this rule.
FinCEN reviewed the remaining articles
identified in these comments and finds
that they provide valuable context and
information about the background and
history of FBME and its role in the
Cypriot financial system.

2. APA and Constitutional Due Process
Requirements

Multiple commenters state that
FinCEN'’s actions violates the APA and
are unconstitutional for reasons similar
to those FBME asserted in its comments.
FinCEN has reviewed the comments and
believes the processes followed in this
action were lawful and an appropriate
exercise of FiInCEN’s authority. FinCEN
notes that this issue is addressed above
in Part V Section A(2) above.

3. Concerns About the CBC’s
Impartiality With Respect to FBME

Several commenters raise concerns
with the CBC. Specifically, the
commenters state that the CBC has
provided FinCEN with misleading
information, that CBC is incompetent,
inefficient, and corrupt, and that FBME
is in litigation with the CBC at the
International Chamber of Commerce in
Paris.

As part of this rulemaking, FinCEN
has reviewed a significant amount of
information, including information
related to fines that the CBC imposed on
FBME and CBC examinations of FBME’s
Cyprus branch. As with any information
available to the agency, FinCEN makes
an independent assessment of its
credibility and relevance. FinCEN
assesses that the CBC is a government
authority with relevant information
related to the finding that FBME is of
primary money laundering concern. The
CBC has received positive reviews that
cite the CBC’s adequate monitoring of
the Cypriot financial system for money
laundering and terrorist financing issues
from MONEYVAL, an inter-
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governmental organization established
to set standards and promote effective
implementation of measures for
combating money laundering and
terrorist financing.1?

As part of this rulemaking, FinCEN
reviewed a significant amount of
information, to include information
related to fines and audits conducted by
the CBC. FinCEN’s consideration of
information and actions related to the
CBC’s supervisory role over FBME is not
improper, but rather reflects FinCEN’s
consideration of the totality of
information relevant to FBME as part of
the agency’s own rulemaking. FinCEN
notes that this issue is also addressed
above in Part V Section A(2).

4. Concerns That FinCEN Is Unfairly
Focusing on FBME as Opposed to U.S.
Persons or Other Financial Institutions

Three comments asserted that FinCEN
treated FBME differently than other
foreign financial institutions or U.S.
persons and financial institutions.
Specifically, the commenters identify
other foreign banks involved in money
laundering that were not the subject of
a Section 311 rulemaking. In addition,
a commenter notes that the involvement
of U.S. persons and financial
institutions in criminal activity was
identified and questions what FinCEN
has done about the criminal activity in
the United States.

FinCEN may find only financial
institutions operating outside of the
United States to be of primary money
laundering concern under Section 311.
FinCEN continues to monitor for other
instances of money laundering by
foreign financial institutions and
executes its authorities as appropriate.

VI. Imposition of Special Measure
Against FBME as a Financial Institution
of Primary Money Laundering Concern

As described in the NOF, NPRM, and
as described in this document, FinCEN
continues to find that reasonable
grounds exist for concluding that FBME
is a financial institution of primary
money laundering concern. Based upon
that finding, FinCEN is authorized to
impose one or more special measures.
Following the required consultations
and the consideration of all relevant
factors discussed in the NOF, FinCEN
proposed the imposition of a
prohibition under the fifth special
measure in an NPRM published on July
22, 2014. The fifth special measure
authorizes a prohibition against the
opening or maintaining of

17 See Committee of Experts on the Evaluation of
Anti-Money Laundering and the Financing of
Terrorism (MONEYVAL) supra note 13.

correspondent accounts by any
domestic financial institution or agency
for, or on behalf of, a financial
institution found to be of primary
money laundering concern.

After re-opening the comment period,
FinCEN considered all of the special
measures, as well as measures short of
a prohibition, and concluded that a
prohibition under the fifth special
measure is still the appropriate choice.
Consistent with the finding that FBME
is a financial institution of primary
money laundering concern and in
consideration of additional relevant
factors, this final rule imposes a
prohibition on the opening or
maintaining of correspondent accounts
by covered financial institutions for, or
on behalf of, FBME under the fifth
special measure. The prohibition on the
opening or maintenance of
correspondent accounts imposed by the
fifth special measure will help guard
against the money laundering and
terrorist financing risks that FBME
presents to the U.S. financial system as
identified in the NOF, NPRM, and this
final rule.

A. Discussion of Section 311 Factors

1. Whether Similar Actions Have Been
or Will Be Taken by Other Nations or
Multilateral Groups Against FBME

Given the interconnectedness of the
global financial system, the potential for
FBME to access the U.S. financial
system indirectly, including through the
use of nested correspondent accounts,
exposes the U.S. financial system to
FBME'’s risks. Accordingly, FinCEN
concludes that it is necessary to restrict
both direct and indirect access to the
U.S. financial system by FBME,
particularly since FinCEN does not have
information suggesting that any other
country has prohibited FBME from
accessing its financial system in the
same manner as this rule, based on the
information available to FinCEN.

Moreover, despite measures that the
CBC and the BoT have taken to protect
the bank’s depositors, FinCEN has
reason to believe that those measures do
not fully address the money laundering
and terrorist financing risks associated
with FBME. The continuation of illicit
activity at the bank’s Tanzanian
headquarters even after the BoT
appointed a statutory manager on July
24, 2014, bolsters FinCEN’s concern.
Specifically, in early 2015, an alleged
Hezbollah associate and the Tanzanian
company he managed owned accounts
at FBME.

2. Whether the Imposition of the Fifth
Special Measure Would Create a
Significant Competitive Disadvantage,
Including Any Undue Cost or Burden
Associated With Compliance, for
Financial Institutions Organized or
Licensed in the United States

The fifth special measure imposed by
this rulemaking prohibits covered
financial institutions from opening or
maintaining a correspondent account
for, or on behalf of, FBME. As a
corollary to this measure, covered
financial institutions are also required
to take reasonable steps to apply special
due diligence, as set forth below, to all
of their correspondent accounts to help
ensure that no such account is being
used indirectly to provide services to
FBME. FinCEN does not expect the
burden associated with these
requirements to be significant. There is
only a minimal burden involved in
transmitting a onetime notice to
correspondent account holders
concerning the prohibition on indirectly
providing services to FBME. U.S.
financial institutions generally apply
some level of transaction and account
screening, often through the use of
commercially available software.
Financial institutions should, if
necessary, be able to easily adapt their
current screening procedures to support
compliance with this final rule. Thus,
the prohibition on the opening or
maintenance of correspondent accounts
required by this rulemaking is not
expected to impose a significant
additional burden upon U.S. financial
institutions.

3. The Extent to Which the Action or
Timing of the Action Will Have a
Significant Adverse Systemic Impact on
the International Payment, Clearance,
and Settlement System, or on Legitimate
Business Activities Involving FBME

FBME is not a major participant in the
international payment system and is not
relied upon by the international banking
community for clearance or settlement
services. Thus, the imposition of a
prohibition under the fifth special
measure against FBME will not have a
significant adverse systemic impact on
the international payment, clearance,
and settlement system.

While this action could affect FBME’s
legitimate business activities in the
jurisdictions in which it operates,
FinCEN believes that the need to protect
U.S. financial institutions from the
money laundering and terrorist
financing risks presented by FBME
outweighs any of those potential effects.
Also, FinCEN believes that a not
insignificant amount of FBME’s
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business activities are illegitimate. For
example, as explained in the NOF, wire
transfers related to suspected shell
company activity accounted for
hundreds of millions of dollars of
FBME’s financial activity between 2006
and 2014. In just the year from April
2013 through April 2014, FBME
conducted at least $387 million in wire
transfers through the U.S. financial
system that had indicators of high-risk
money laundering typologies, including
shell company activity. FinCEN
recognizes that shell companies are
sometimes used for legitimate business
activity, but notes that they are also
commonly used on behalf of high-risk
customers as vehicles to obscure
transactions and launder money.

4. The Effect of the Action on United
States National Security and Foreign
Policy

Imposing a prohibition under the fifth
special measure complements the U.S.
Government’s foreign policy efforts to
expose and disrupt international money
laundering and to encourage other
nations to do the same. The United
States has been a leader in combating
money laundering and terrorist
financing not only through action with
regard to specific institutions, but also
through participation in international
operational and standard-setting bodies
such as the Egmont Group and the
Financial Action Task Force.

Excluding FBME and other banks that
serve as conduits for money laundering,
terrorist financing, and other financial
crimes from the U.S. financial system
will enhance U.S. national security by
making it more difficult for terrorists,
sanctions evaders, and money
launderers to access the substantial
resources of the U.S. financial system.
As discussed in the NOF, NPRM, as
well as herein, FBME facilitates money
laundering, terrorist financing,
transnational organized crime, fraud
schemes, sanctions evasion, weapons
proliferation, corruption by politically
exposed persons, and other financial
crimes. FinCEN is concerned that this
activity, which has occurred at FBME
for many years, persists. As of early
2015, an alleged Hezbollah associate
and the Tanzanian company he
managed owned accounts at FBME. This
is not the first episode of the bank’s
involvement in financial activity
possibly connected to Hezbollah, an
organization designated by the U.S.
government as a Foreign Terrorist
Organization. As discussed in the NOF,
in 2008, an FBME customer received a
deposit of hundreds of thousands of
dollars from a financier for Hezbollah.

B. Consideration of Alternatives to a
Prohibition Under the Fifth Special
Measure

FinCEN concludes that a prohibition
under the fifth special measure is the
only viable measure to protect the U.S.
financial system against the money
laundering and terrorist financing
threats posed by FBME. In making this
determination, FinCEN considered
alternatives to a prohibition under the
fifth special measure, including the first
four special measures, imposing
conditions on the opening or
maintaining of correspondent accounts
for, or on behalf of, FBME, and the
alternatives suggested by FBME. For the
reasons explained below, FinCEN
concludes that none of these
alternatives would sufficiently
safeguard the U.S. financial system from
the risks posed by FBME.

1. Special Measures One Through Four
and Conditions Under the Fifth Special
Measure

The first four special measures are
focused on gathering additional
information, and include (1) requiring
additional recordkeeping and reporting
of certain transactions, (2) requiring
information related to beneficial
ownership information, (3) requiring
information related to certain payable-
through accounts, and (4) requiring
correspondent account customer
information.'® Also, under the fifth
special measure, FinCEN can impose
conditions—rather than a prohibition—
on the opening or maintaining of
correspondent accounts for FBME.19

There could be any number of
conditions imposed under the fifth
special measure, including those
suggested by FBME in its January 26,
2016 comment. The parties responsible
for assuring compliance with these
conditions could include FinCEN and/
or U.S. financial institutions. However,
any condition, and any of the first four
special measures, inherently rely on
FBME to provide accurate, credible, and
reliable information to the party
responsible for assuring compliance.
Given FBME’s extensive history of AML
deficiencies, including ignoring its own
AML regulator’s directives, and its
active efforts to evade AML regulations,
including advertising the bank to
potential customers as being willing to
facilitate the evasion of AML
regulations, FinCEN has a reasonable
basis to doubt the accuracy, credibility,
or reliability of any information that
FBME would provide in connection
with compliance with any condition on

1831 U.S.C. 5318A(b)(1)—(4)
1931 U.S.C. 5318A(b)(5)

the maintenance of correspondent
accounts or the other four special
measures available under Section 311.

Specifically, the CBC concluded that
FBME'’s Cyprus branch failed to remedy
AML weaknesses identified in previous
CBC exams, despite the CBC’s
instructions to do so. FinCEN is also
particularly concerned that FBME
continued to take measures to evade
regulatory oversight even after FinCEN
highlighted its concerns in the NOF. In
late 2014, FBME employees took various
measures to obscure information.
FinCEN finds this behavior may have
been part of an effort to reduce scrutiny
by its regulators over FBME’s
operations. In light of all of these
factors, FIinCEN is not assured that
FBME will implement appropriate and
necessary safeguards to ensure that it
provides accurate, credible, and reliable
information to the entities tasked with
ensuring compliance with any
alternative special measure or any
condition under the fifth special
measure.

Moreover, the “serious and systemic”
AML deficiencies identified by the CBC
during its 2014 AML examination of the
bank’s Cyprus branch inform FinCEN’s
concern that FBME would provide
incomplete or erroneous information to
FinCEN and/or U.S. financial
institutions. As described above, the
CBC found, in part, that FBME failed to
apply enhanced due diligence to high-
risk customers, allowed customers to
obfuscate key identifying information
and transactional details, and failed to
maintain complete customer due
diligence information. Accordingly,
FinCEN assesses that any customer or
transactional information provided by
FBME would likely reflect these
deficiencies.

2. Alternative Remedies Suggested by
FBME

In its January 26, 2016 comment,
FBME suggested multiple alternatives
that it argued would be less damaging
and still ensure that FBME poses no
danger to the U.S. financial system. As
noted above, FBME asserts that these
alternatives could be conditions to
FBME’s eligibility to maintain
correspondent accounts. To the extent
that the alternatives depend on
additional reporting or recordkeeping,
FinCEN maintains that they would not
protect the U.S. financial system from
the risks posed by FBME because they
would depend on FBME to provide
accurate, credible, and reliable
information, which FinCEN does not
believe FBME will provide. As
described above and as reflected in the
record, FBME previously disregarded
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the instructions of its AML regulator;
engaged in opaque and suspicious
money transfers; maintains deficient
AML controls; and its employees took
various measures to obscure
information. Given this past behavior,
FinCEN cannot reasonably rely on a
proposed resolution that depends on
FBME’s candid provision of complete,
credible, and accurate information.
FBME has also suggested as
alternatives to a prohibition under the
fifth special measure the imposition of
an independent monitor to oversee and
report on FBME’s operations, making
periodic reports to FinCEN regarding
FBME’s operations, placing appropriate
conditions on the use of correspondent
accounts, and consulting with FinCEN,
or an expert chosen by FinCEN, to adopt
specific and detailed policies to
supplement FBME’s existing
compliance program. Like the first four
special measures, the effectiveness of
these alternatives to safeguard the U.S.
financial system from the risks posed by
FBME inherently depends on FBME to
provide accurate, reliable, and credible
information. In order for a monitor to
work effectively, that monitor would
have to have access to reliable, credible,
and accurate customer and transactional
information. But as noted above,
FinCEN has a reasonable basis to doubt
the accuracy, credibility or reliability of
any such information provided by
FBME, given FBME’s history of ignoring
its own AML regulator’s directives and
its active efforts to evade AML
regulations. And with respect to FBME’s
suggestion to consult with FinCEN, or
an expert chosen by FinCEN, to adopt
specific policies and procedures,
FinCEN remains concerned that FBME
would not effectively implement any
such policies given FBME’s history of
ignoring recommendations from its
regulator to improve its AML controls.
FBME suggests two other alternatives
that would not mitigate FinCEN’s
concerns regarding the bank’s AML
program for different reasons. FBME
suggests that FinCEN should consider
requiring FBME to pay a monetary fine
for any historical shortcoming in
FBME’s AML compliance. By way of
example, FBME cites to the civil money
penalties that FinCEN imposed on a
domestic bank and a domestic casino for
violating certain U.S. AML laws. But the
payment of a fine does not achieve the
very purpose of the special measures
available under Section 311, namely, to
protect the U.S. financial system against
risks posed by foreign financial
institutions found to be of primary
money laundering concern. Payment of
a fine would not ameliorate the
concerns that FinCEN has regarding

FBME’s deficient AML controls, which
present risks to the U.S. financial
system.

FBME also suggests that FinCEN
require FBME to refrain from
transactions that FinCEN deems most
“worrisome.” Given the lack of
transparency surrounding many of
FBME’s transactions, FinCEN is not
confident that it would be able to
identify all of the potentially
“worrisome” transactions in which
FBME might engage. And even
assuming the ability to enforce such a
provision, and the ability to identify
these transactions, refraining from these
transactions alone would not address all
of the broader concerns regarding the
bank’s deficient AML controls.

Finally, just as none of FBME’s
suggested alternatives would
sufficiently address FinCEN’s concerns,
no combination of these alternatives
would do so either. Because such
alternatives ultimately depend on FBME
to provide accurate, reliable, and
credible information, FinCEN concludes
that no combination of these
alternatives could overcome that
fundamental deficiency.

In its January 26, 2016 comment,
FBME also compares this matter to
FinCEN’s Section 311 action regarding
Multibanka, a Latvia-based bank. In that
matter, FinCEN withdrew a finding and
an NPRM proposing the fifth special
measure prohibiting the opening or
maintaining of correspondent accounts
for, or on behalf of, Multibanka after the
bank took certain remedial measures to
address FinCEN’s concerns.2? FBME
argues that FinCEN should similarly
withdraw the NPRM here.

FinCEN determines the appropriate
outcome of a Section 311 action on a
case-by-case basis. The matter of
Multibanka is not analogous to the one
here. At the time FinCEN withdrew the
finding and NPRM regarding
Multibanka, the bank had significantly
revised its AML policies and
procedures, and importantly, FinCEN
found that Multibanka was working to
ensure that its improved AML
procedures were ‘“‘translated effectively
into practice.” 21 In contrast, FBME has
not demonstrated any AML
improvements with respect to its
headquarters in Tanzania. And with
respect to FBME’s Cyprus branch,
FinCEN remains concerned that FBME
would not effectively implement new
AML policies and procedures given
FBME'’s history of ignoring instructions
from its AML regulator and its past
willingness to actively evade AML

2071 FR 39,606.
21]d.

regulations. Indeed, because of the
serious concerns that FinCEN has about
FBME, as described in this document,
FinCEN finds that FBME continues to be
a financial institution of primary money
laundering concern.

As in other cases, FInCEN will
continue to assess developments with
respect to FBME, its regulators, and the
jurisdictions in which it operates in
determining whether it remains of
primary money laundering concern.

VII. Section-by-Section Analysis for
Imposition of a Prohibition Under the
Fifth Special Measure

A. 1010.658(a)—Definitions

1. FBME

Section 1010.658(a)(1) of the rule
defines FBME to include all branches,
offices, and subsidiaries of FBME
operating in any jurisdiction, including
Tanzania and Cyprus. Financial
institutions should take commercially
reasonable measures to determine
whether a customer is a branch, office,
or subsidiary of FBME. Currently,
FBME’s bank branches are located in
Tanzania and Cyprus, with a
representative office in Moscow,
Russian Federation.

SIFMA, TCH, and the ABA noted that
it would be useful for FinCEN to
provide a list of FBME’s subsidiaries;
however, because subsidiary
relationships can change frequently,
covered financial institutions should
use commercially-reasonable tools to
determine the current subsidiaries of
FBME.

2. Correspondent Account

Section 1010.658(a)(2) of the rule
defines the term ‘“‘correspondent
account” by reference to the definition
contained in 31 CFR 1010.605(c)(1)(ii).
Section 1010.605(c)(1)(ii) defines a
correspondent account to mean an
account established to receive deposits
from, or make payments or other
disbursements on behalf of, a foreign
bank, or to handle other financial
transactions related to the foreign bank.
Under this definition, “payable through
accounts” are a type of correspondent
account.

In the case of a U.S. depository
institution, this broad definition
includes most types of banking
relationships between a U.S. depository
institution and a foreign bank that are
established to provide regular services,
dealings, and other financial
transactions, including a demand
deposit, savings deposit, or other
transaction or asset account, and a
credit account or other extension of
credit. FinCEN is using the same
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definition of “account” for purposes of
this rule as was established for
depository institutions in the final rule
implementing the provisions of Section
312 of the USA PATRIOT Act requiring
enhanced due diligence for
correspondent accounts maintained for
certain foreign banks.22

In the case of securities broker-
dealers, futures commission merchants,
introducing brokers-commodities, and
investment companies that are open-end
companies (mutual funds), FinCEN is
also using the same definition of
“account” for purposes of this rule as
was established for these entities in the
final rule implementing the provisions
of Section 312 of the USA PATRIOT Act
requiring enhanced due diligence for
correspondent accounts maintained for
certain foreign banks.23

3. Covered Financial Institution

Section 1010.658(a)(3) of the rule
defines “covered financial institution”
with the same definition used in the
final rule implementing Section 312 of
the USA PATRIOT Act,24 which, in
general, includes the following:

e An insured bank (as defined in
section 3(h) of the Federal Deposit
Insurance Act (12 U.S.C. 1813(h));

e A commercial bank;

¢ An agency or branch of a foreign
bank in the United States;

e A Federally insured credit union;

e A savings association;

e a corporation acting under section
25A of the Federal Reserve Act (12
U.S.C. 611);

e A trust bank or trust company;

e A broker or dealer in securities;

e A futures commission merchant or
an introducing broker-commodities; and

e A mutual fund.

4. Subsidiary

Section 1010.658(a)(4) of the rule
defines “subsidiary” as a company of
which more than 50 percent of the
voting stock or analogous equity interest
is owned by another company.

B. 1010.658(b)—Requirements for
Covered Financial Institutions With
Regard to the Fifth Special Measure

For purposes of complying with the
final rule’s prohibition on the opening
or maintaining in the United States of
correspondent accounts for, or on behalf
of, FBME, covered financial institutions
should take such steps as a reasonable
and prudent financial institution would
take to protect itself from loan or other
fraud or loss based on misidentification
of a person’s status.

22 See 31 CFR 1010.605(c)(2)(i).
23 See 31 CFR 1010.605(c)(2)(ii)-(iv).
24 See 31 CFR 1010.605(e)(1).

C. Prohibition on Opening or
Maintaining Correspondent Accounts

Section 1010.658(b)(1) of the rule
imposing the fifth special measure
prohibits all covered financial
institutions from opening or
maintaining a correspondent account in
the United States for, or on behalf of,
FBME.

The prohibition requires all covered
financial institutions to review their
account records to ensure that they
maintain no accounts directly for, or on
behalf of, FBME.

D. Special Due Diligence of
Correspondent Accounts To Prohibit
Indirect Use

As a corollary to the prohibition on
opening or maintaining correspondent
accounts directly for FBME, section
1010.658(b)(2) of the rule imposing a
prohibition under the fifth special
measure requires a covered financial
institution to apply special due
diligence to its correspondent accounts
that is reasonably designed to guard
against processing transactions
involving FBME. As part of that special
due diligence, covered financial
institutions must notify those foreign
correspondent account holders that
covered financial institutions know or
have reason to know provide services to
FBME that such correspondents may not
provide FBME with access to the
correspondent account maintained at
the covered financial institution.
Covered financial institutions should
implement appropriate risk-based
procedures to identify transactions
involving FBME.

A covered financial institution may
satisfy the notification requirement by
transmitting the following notice to its
foreign correspondent account holders
that it knows or has reason to know
provide services to FBME:

Notice: Pursuant to U.S. regulations issued
under Section 311 of the USA PATRIOT Act,
see 31 CFR 1010.658, we are prohibited from
opening or maintaining a correspondent
account for, or on behalf of, FBME Bank,
Ltd., or any of its branches, offices or
subsidiaries. The regulations also require us
to notify you that you may not provide FBME
Bank, Ltd., or any of its branches, offices or
subsidiaries with access to the correspondent
account you hold at our financial institution.
If we become aware that the correspondent
account you hold at our financial institution
has processed any transactions involving
FBME Bank, Ltd., or any of its branches,
offices or subsidiaries, we will be required to
take appropriate steps to prevent such access,
including terminating your account.

A covered financial institution may,
for example, have knowledge through
transaction screening software that a

correspondent account processes
transactions for FBME. The purpose of
the notice requirement is to aid
cooperation with correspondent account
holders in preventing transactions
involving FBME from accessing the U.S.
financial system. However, FinCEN
would not require or expect a covered
financial institution to obtain a
certification from any of its
correspondent account holders that
access will not be provided to comply
with this notice requirement. Instead,
methods of compliance with the notice
requirement could include, for example,
transmitting a one-time notice by mail,
fax, or email to appropriate
correspondent account holders of the
covered financial institution, informing
them that they may not provide FBME
with access to the covered financial
institution’s correspondent account, or
including such information in the next
regularly occurring transmittal from the
covered financial institution to those
correspondent account holders.

In its comment to the NPRM, SIFMA
requested reconsideration of the notice
provision, specifically regarding the
meaning of “one-time notice,” and
further objected to the requirement to
send such a notice as overly
burdensome and possibly duplicative.
SIFMA also requested further
clarification with regard to the timing of
the required notice. FinCEN emphasizes
that the scope of the notice requirement
is targeted toward those correspondent
account holders that the covered
financial institution knows or has
reason to know provide services to
FBME, not to all correspondent account
holders. The term “‘one-time notice”
means that a financial institution should
provide notice to all existing
correspondent account holders who the
covered financial institution knows or
has reason to know provide services to
FBME, within a reasonably short time
after this final rule is published, and to
new correspondent account holders
during the account opening process who
the covered financial institution knows
or has reason to know provide services
to FBME. It is not necessary for the
notice to be provided in any particular
form. It may be provided electronically,
orally (with documentation), or as part
of the standard paperwork involved in
opening or maintaining a correspondent
account. Given the limited nature of
FBME’s correspondent relationships,
FinCEN does not expect this
requirement to be burdensome.

A covered financial institution is also
required to take reasonable steps to
identify any indirect use of its
correspondent accounts by FBME, to the
extent that such indirect use can be



18492

Federal Register/Vol. 81, No. 62/ Thursday, March 31, 2016/Rules and Regulations

determined from transactional records
maintained by the covered financial
institution in the normal course of
business. Covered financial institutions
are expected to apply an appropriate
screening mechanism to be able to
identify a funds transfer order that on its
face lists FBME as the financial
institution of the originator or
beneficiary, or otherwise references
FBME. An appropriate screening
mechanism could be the mechanism
used by a covered financial institution
to comply with various legal
requirements, such as the commercially
available software programs used to
comply with the economic sanctions
programs administered by the Office of
Foreign Assets Control (OFAC).

Notifying certain correspondent
account holders and taking reasonable
steps to identify any indirect use of its
correspondent accounts by FBME in the
manner discussed above are the
minimum due diligence requirements
under the rule imposing a prohibition
under the fifth special measure. Beyond
these minimum steps, a covered
financial institution must adopt a risk-
based approach for determining what, if
any, additional due diligence measures
are appropriate to guard against the risk
of indirect use of its correspondent
accounts by FBME, based on risk factors
such as the type of services it offers and
the geographic locations of its
correspondent account holders.

Under this rule imposing a
prohibition under the fifth special
measure, a covered financial institution
that obtains knowledge that a
correspondent account is being used by
a foreign bank to provide indirect access
to FBME must take all appropriate steps
to prevent such indirect access,
including the notification of its
correspondent account holder per
section 1010.658(b)(2)(1)(A) and, where
necessary, terminating the
correspondent account. A covered
financial institution may afford the
foreign bank a reasonable opportunity to
take corrective action prior to
terminating the correspondent account.
Should the foreign bank refuse to
comply, or if the covered financial
institution cannot obtain adequate
assurances that the account will no
longer be available to FBME, the
covered financial institution must
terminate the account within a
commercially reasonable time. This
means that the covered financial
institution may not permit the foreign
bank to establish any new positions or
execute any transactions through the
account, other than those necessary to
close the account. A covered financial
institution may reestablish an account

closed under the rule if it determines
that the account will not be used to
provide banking services indirectly to
FBME.

E. Reporting Not Required

Section 1010.658(b)(3) of the rule
imposing a prohibition under the fifth
special measure clarifies that the rule
does not impose any reporting
requirement upon any covered financial
institution that is not otherwise required
by applicable law or regulation. A
covered financial institution must,
however, document its compliance with
the requirement that it notify those
correspondent account holders that the
covered financial institution knows or
has reason to know provide services to
FBME, that such correspondents may
not process any transaction involving
FBME through the correspondent
account maintained at the covered
financial institution.

VIII. Regulatory Flexibility Act

When an agency issues a final rule,
the Regulatory Flexibility Act (RFA)
requires the agency to “prepare and
make available for public comment an
initial regulatory flexibility analysis”
that will “describe the impact of the
final rule on small entities.” (5 U.S.C.
603(a)). Section 605 of the RFA allows
an agency to certify a rule, in lieu of
preparing an analysis, if the final rule is
not expected to have a significant
economic impact on a substantial
number of small entities.

A. Proposal to Prohibit Covered
Financial Institutions From Opening or
Maintaining Correspondent Accounts
With Certain Foreign Banks Under the
Fifth Special Measure

1. Estimate of the Number of Small
Entities to Whom the Proposed Fifth
Special Measure Will Apply

For purposes of the RFA, both banks
and credit unions are considered small
entities if they have less than
$550,000,000 in assets.25 Of the
estimated 6,192 banks, 80 percent have
less than $550,000,000 in assets and are
considered small entities.26 Of the
estimated 6,021 credit unions, 92.5
percent have less than $550,000,000 in
assets.2?

25 Table of Small Business Size Standards
Matched to North American Industry Classification
System Codes, Small Business Administration Size
Standards (SBA Feb. 26, 2016) [hereinafter “SBA
Size Standards”’].

26 Federal Deposit Insurance Corporation, Find an
Institution, http://www2.fdic.gov/idasp/main.asp;
select Size or Performance: Total Assets, type Equal
or less than $: “550000” and select Find.

27 National Credit Union Administration, Credit
Union Data, http://webapps.ncua.gov/customquery/

Broker-dealers are defined in 31 CFR
1010.100(h) as those broker-dealers
required to register with the Securities
and Exchange Commission (SEC).
Because FinCEN and the SEC regulate
substantially the same population, for
the purposes of the RFA, FinCEN relies
on the SEC’s definition of small
business as previously submitted to the
Small Business Administration (SBA).
The SEC has defined the term small
entity to mean a broker or dealer that:
(1) Had total capital (net worth plus
subordinated liabilities) of less than
$500,000 on the date in the prior fiscal
year as of which its audited financial
statements, were prepared pursuant to
Rule 17a-5(d) or, if not required to file
such statements, a broker or dealer that
had total capital (net worth plus
subordinated debt) of less than $500,000
on the last business day of the preceding
fiscal year (or in the time that it has
been in business if shorter); and (2) is
not affiliated with any person (other
than a natural person) that is not a small
business or small organization as
defined in this release.28 Based on SEC
estimates, 17 percent of broker-dealers
are classified as small entities for
purposes of the RFA.29

Futures commission merchants
(FCMs) are defined in 31 CFR
1010.100(x) as those FCMs that are
registered or required to be registered as
a FCM with the Commodity Futures
Trading Commission (CFTC) under the
Commodity Exchange Act (CEA), except
persons who register pursuant to section
4f(a)(2) of the CEA, 7 U.S.C. 6f(a)(2).
Because FinCEN and the CFTC regulate
substantially the same population, for
the purposes of the RFA, FinCEN relies
on the CFTC’s definition of small
business as previously submitted to the
SBA. In the CFTC’s “Policy Statement
and Establishment of Definitions of
‘Small Entities’ for Purposes of the
Regulatory Flexibility Act,” the CFTC
concluded that registered FCMs should
not be considered to be small entities for
purposes of the RFA.30 The CFTC’s
determination in this regard was based,
in part, upon the obligation of registered
FCMs to meet the capital requirements
established by the CFTC.

For purposes of the RFA, an
introducing broker-commodities dealer
is considered small if it has less than
$35,500,000 in gross receipts

; select Search Fields: Total Assets, select Operator:
Less than or equal to, type Field Values:
“550000000” and select Go.

2817 CFR 240.0-10(c).

2976 FR 37572, 37602 (June 27, 2011) (the SEC
estimates 871 small broker-dealers of the 5,063 total
registered broker-dealers).

3047 FR 18618, 18619 (Apr. 30, 1982).
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annually.?! Based on information
provided by the National Futures
Association (NFA), 95 percent of
introducing brokers-commodities
dealers have less than $35.5 million in
adjusted net capital and are considered
to be small entities.

Mutual funds are defined in 31 CFR
1010.100(gg) as those investment
companies that are open-end investment
companies that are registered or are
required to register with the SEC.
Because FinCEN and the SEC regulate
substantially the same population, for
the purposes of the RFA, FinCEN relies
on the SEC’s definition of small
business as previously submitted to the
SBA. The SEC has defined the term
“small entity” under the Investment
Company Act to mean “an investment
company that, together with other
investment companies in the same
group of related investment companies,
has net assets of $50 million or less as
of the end of its most recent fiscal
year.” 32 Based on SEC estimates, seven
percent of mutual funds are classified as
“small entities” for purposes of the RFA
under this definition.33

As noted above, 80 percent of banks,
92.5 percent of credit unions, 17 percent
of broker-dealers, 95 percent of
introducing brokers-commodities, no
FCMs, and seven percent of mutual
funds are small entities. The limited
number of foreign banking institutions
with which FBME maintains or will
maintain accounts will likely limit the
number of affected covered financial
institutions to the largest U.S. banks,
which actively engage in international
transactions. Thus, the prohibition on
maintaining correspondent accounts for
foreign banking institutions that engage
in transactions involving FBME under
the fifth special measure would not
impact a substantial number of small
entities.

2. Description of the Projected Reporting
and Recordkeeping Requirements of the
Prohibition Under the Fifth Special
Measure

The prohibition under the fifth
special measure would require covered
financial institutions to provide a
notification intended to aid cooperation
from foreign correspondent account
holders in preventing transactions
involving FBME from accessing the U.S.
financial system. FinCEN estimates that
the time it takes institutions to provide
this notice is one hour. Govered
financial institutions would also be
required to take reasonable measures to

31 SBA Size Standards at 28.
3217 CFR 270.0-10.
3378 FR 23637, 23658 (April 19, 2013).

detect use of their correspondent
accounts to process transactions
involving FBME. All U.S. persons,
including U.S. financial institutions,
currently must exercise some degree of
due diligence to comply with OFAC
sanctions and suspicious activity
reporting requirements. The tools used
for such purposes, including
commercially available software used to
comply with the economic sanctions
programs administered by OFAC, can
easily be modified to identify
correspondent accounts with foreign
banks that involve FBME. Thus, the
special due diligence that would be
required by the imposition of the fifth
special measure—i.e., the one-time
transmittal of notice to certain
correspondent account holders, the
screening of transactions to identify any
use of correspondent accounts, and the
implementation of risk-based measures
to detect use of correspondent
accounts—would not impose a
significant additional economic burden
upon small U.S. financial institutions.

B. Certification

For these reasons, FinCEN certifies
that this final rulemaking would not
have a significant impact on a
substantial number of small businesses.

IX. Paperwork Reduction Act

The collection of information
contained in the final rule has been
approved by the Office of Management
and Budget (OMB) in accordance with
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)), and has been
assigned OMB Control Number 1506—
AB19. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by OMB.

Description of Affected Financial
Institutions: Banks, broker-dealers in
securities, futures commission
merchants and introducing brokers-
commodities, and mutual funds.

Estimated Number of Affected
Financial Institutions: 5,000.

Estimated Average Annual Burden in
Hours per Affected Financial
Institution: The estimated average
burden associated with the collection of
information in this rule is one hour per
affected financial institution.

Estimated Total Annual Burden:
5,000 hours.

X. Executive Order 12866

Executive Orders 12866 and 13563
direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory

approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. It has been
determined that the final rule is not a
“significant regulatory action” for
purposes of Executive Order 12866.

List of Subjects in 31 CFR Part 1010

Administrative practice and
procedure, Banks and banking, Brokers,
Counter-money laundering, Counter-
terrorism, Foreign banking.

Authority and Issuance

For the reasons set forth in the
preamble, chapter X of title 31 of the
Code of Federal Regulations is amended
as follows:

PART 1010—GENERAL PROVISIONS

m 1. The authority citation for part 1010
is revised to read as follows:

Authority: 12 U.S.C. 1829b and 1951—
1959; 31 U.S.C. 5311-5314, 5316-5332; title
111, sec. 314 Pub. L. 107-56, 115 Stat. 307.

m 2. Revise § 1010.658 to read as
follows:

§1010.658 Special measures against
FBME Bank, Ltd.

(a) Definitions. For purposes of this
section:

(1) FBME Bank, Ltd. means all
branches, offices, and subsidiaries of
FBME Bank, Ltd. operating in any
jurisdiction.

(2) Correspondent account has the
same meaning as provided in
§1010.605(c)(1)(ii).

(3) Covered financial institution has
the same meaning as provided in
§1010.605(e)(1).

(4) Subsidiary means a company of
which more than 50 percent of the
voting stock or analogous equity interest
is owned by another company.

(b) Prohibition on accounts and due
diligence requirements for covered
financial institutions—(1) Prohibition
on use of correspondent accounts. A
covered financial institution shall not
open or maintain a correspondent
account in the United States for, or on
behalf of, FBME Bank, Ltd.

(2) Special due diligence of
correspondent accounts to prohibit
use—(i) A covered financial institution
shall apply special due diligence to its
foreign correspondent accounts that is
reasonably designed to guard against
their use to process transactions
involving FBME Bank, Ltd. At a
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minimum, that special due diligence
must include:

(A) Notifying those correspondent
account holders that the covered
financial institution knows or has
reason to know provide services to
FBME Bank, Ltd., that such
correspondents may not provide FBME
Bank, Ltd. with access to the
correspondent account maintained at
the covered financial institution; and

(B) Taking reasonable steps to identify
any use of its foreign correspondent
accounts by FBME Bank, Ltd., to the
extent that such use can be determined
from transactional records maintained
in the covered financial institution’s
normal course of business.

(ii) A covered financial institution
shall take a risk-based approach when
deciding what, if any, other due
diligence measures it reasonably must
adopt to guard against the use of its
foreign correspondent accounts to
process transactions involving FBME
Bank, Ltd.

(iii) A covered financial institution
that obtains knowledge that a foreign
correspondent account may be being
used to process transactions involving
FBME Bank, Ltd. shall take all
appropriate steps to further investigate
and prevent such access, including the
notification of its correspondent account
holder under paragraph (b)(2)(i)(A) of
this section and, where necessary,
termination of the correspondent
account.

(iv) A covered financial institution
required to terminate a correspondent
account pursuant to paragraph (b)(2)(iii)
of this section:

(A) Should do so within a
commercially reasonable time, and
should not permit the foreign bank to
establish any new positions or execute
any transaction through such
correspondent account, other than those
necessary to close the correspondent
account; and

(B) May reestablish a correspondent
account closed pursuant to this
paragraph if it determines that the
correspondent account will not be used
to provide banking services indirectly to
FBME Bank Ltd.

(3) Recordkeeping and reporting. (i) A
covered financial institution is required
to document its compliance with the
notice requirement set forth in
paragraph (b)(2)(i)(A) of this section.

(ii) Nothing in this paragraph (b) shall
require a covered financial institution to
report any information not otherwise
required to be reported by law or
regulation.

Dated: March 25, 2016.
Jamal El-Hindi,

Deputy Director, Financial Crimes
Enforcement Network.

[FR Doc. 2016—07210 Filed 3—30-16; 8:45 am]
BILLING CODE 4810-02-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 110
[Docket Number USCG-2015-0038]

RIN 1625—-AA01

Anchorage Regulations; Port of New
York

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
disestablishing thirteen anchorage
grounds and one special anchorage area
that are now obsolete in Newark Bay,
the East River, Western Long Island
Sound, Raritan Bay, and Lower New
York Bay, and reducing the size of three
anchorage grounds in Raritan, Sandy
Hook, and Lower New York Bays.

DATES: This rule is effective May 2,
2016.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2015—
0038 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Craig Lapiejko, Waterways
Management Branch at Coast Guard
First District, telephone 617-223-8351,
email craig.d.lapiejko@uscg.mil or Mr.
Jeff Yunker, Coast Guard Sector New
York Waterways Management Division,
U.S. Coast Guard; telephone 718-354—
4195, email jeff.m.yunker@uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

USACE United States Army Corps of
Engineers

USCP United States Coast Pilot

U.S.C. United States Code

WAMS Waterways Analysis and
Management System

II. Background Information and
Regulatory History

In 2012, the Coast Guard conducted a
WAMS survey of these anchorage
regulations within Newark Bay. In 2013,
the Coast Guard conducted a WAMS
survey of these anchorage regulations
within New Rochelle Harbor,
Manhasset, and Little Neck Bays. In
2014, the Coast Guard conducted a
WAMS survey of these anchorage
regulations within Raritan Bay. In
response, on November 25, 2015, the
Coast Guard published an NPRM titled
Anchorage Regulations; Port of New
York (80 FR 73692). There we stated
why we issued the NPRM, and invited
comments on our proposed regulatory
action related to these anchorage
regulations. During the comment period
that ended January 25, 2016, we
received one comment.

IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
First Coast Guard District Commander
has determined that potential hazards
associated with vessels anchoring in the
shallow water of these charted
anchorage grounds will be a safety
concern for vessels constrained by their
draft. The purpose of this rule is to
reduce the risk of vessels grounding in
shallow water and accurately reflect the
anchorages currently in use.

IV. Discussion of Comments, Changes,
and the Rule

This rule disestablishes thirteen
anchorage grounds and one special
anchorage area that are now obsolete in
Newark Bay, the East River, Western
Long Island Sound, Raritan Bay, and
Lower New York Bay, and reduces the
size of three anchorage grounds in
Raritan, Sandy Hook, and Lower New
York Bays.

As noted above, we received one
comment on our NPRM published
November 25, 2015. There are no
changes in the regulatory text of this
rule from the proposed rule in the
NPRM.

The Office of Coast Survey, National
Oceanic and Atmospheric
Administration (NOAA) strongly
recommended that the coordinates for
the disestablished anchorage grounds be
published within the final rule. These
coordinates follow:

Coordinates for Disestablished
Special Anchorage Area:

33 CFR 110.60(d)(2) New York
Harbor:

e Newark Bay, Southwest: All waters
bound by the following points:
40°38’52.1” N., 074°09'41.1” W.; thence
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to 40°38’51.6” N., 074°10°18.2” W.;
thence to 40°38’51.0” N., 074°10’36.5”
W.; thence to 40°39°16.8” N.,
074°09'56.3” W.; thence to 40°39°16.2”
N., 074°09°36.9” W.; thence to the point
of origiN., excluding therefrom the
“Pipe Line Area”.

Coordinates for Disestablished
Anchorage Grounds:

33 CFR 110.155 Port of New York:

e (a)(2) Anchorage Ground No. 1-A:
All waters southwest of a line from
40°54'27.36” N., 073°46'04.16” W to
40°54’01.65” N., 073°45"23.02” W. All
waters northwest of a line from
40°54’01.65” N., 073°45’23.02” W,
thence to 40°53’30.65” N., 073°46’05.30”
W. All waters north of a line from
40°53’30.65” N., 073°46°05.30” W thence
to 40°53’21.35” N., 073°46'38.52” W.

e (a)(3) Anchorage Ground No. 1-B:
All waters west and north of the
following lines: from 40°54’58.06” N.,
073°44’51.82” W; thence to 40°54’10.69”
N., 073°45’10.48” W.; thence to
40°54'26.89” N., 073°46°04.84” W.

e (a)(4) Anchorage Ground No. 2: All
waters west of a line from 40°48'56.58”
N., 073°47’52.98” W.; thence to
40°48'27.38” N., 073°47729.20” W.

e (a)(5) Anchorage Ground No. 3: All
waters northeast of a line from
40°50'54.57” N., 073°44’16.64” W.;
thence to 40°51’28.94” N., 073°44’49.11”
W. All waters southeast of a line from
40°51°28.94” N., 073°44’49.11” W.;
thence to 40°52’07.26” N., 073°44’15.41”
W. All waters southwest of a line from
40°52°07.26” N., 073°44’15.41” W.;
thence to 40°51’57.80” N., 073°43’47.86”

e (a)(6) Anchorage Ground No. 4: All
waters northeast of a line from
40°49°00.62” N., 073°4541.92” W.;
thence to 40°49’28.17” N., 073°46’29.31”
W. All waters southeast of a line from
40°49°28.17” N., 073°46"29.31” W.;
thence to 40°51’28.94” N., 073°44’49.11”
W. All waters southwest of a line from
40°51°28.94” N., 073°44’49.11” W ;
thence to 40°50’54.57” N., 073°44’16.64”
W.

e (a)(7) Anchorage Ground No. 5: All
waters east of a line from 40°47°40.53”
N., 073°46728.93” W.; thence to
40°49’18.69” N., 073°46’12.69” W. All
waters south of a line from 40°49’18.69”
N., 073°46’12.69” W.; thence to
40°49°00.62” N., 073°4541.92” W.

e (b)(2) Anchorage Ground No. 7: All
waters south of a line from 40°48’03.24”
N., 073°49’11.46” W.; thence to
40°47’41.80” N., 073°46’58.77” W.

e (h)(1) Anchorage Ground No. 34:
All waters bound by the following
pOintS: 40°38’51.5” N, 074°10°35.6” W.;
thence to 40°3920.2” N, 074°09’50.8”
W.; thence to 40°39°41.4” N,
074°09°30.2” W.; thence to 40°39°29.6”

N, 074°08’58.0” W.; thence to
40°3921.7” N, 074°08’50.8” W.; thence
to 40°39°08.0” N, 074°08’58.9” W.;
thence to 40°38’49.9” N, 074°09’20.0”
W.; thence to 40°38’53.5” N,
074°09’37.1” W.; thence to 40°38’52.0”
N, 074°09°41.6” W.; thence to the point
of origin (NAD 83).

e (h)(3) Anchorage Ground No. 36:
All waters bound by the following
points: 40°41°13.1” N, 074°08°06.1” W.;
thence to 40°41’12.7” N, 074°08’09.9”
W.; thence to 40°40°’51.0” N,
074°08'29.7” W.; thence to 40°40°44.7”
N, 074°08729.8” W.; thence to
40°40°34.0” N, 074°08’12.0” W.; thence
to 40°40’36.6” N, 074°08°04.8” W.;
thence to 40°40’54.5” N, 074°07’56.5”
W.; thence to 40°41°03.3” N,
074°07’56.5” W.; thence to the point of
origin (NAD 83).

e (h)(4) Anchorage Ground No. 37:
All waters bound by the following
points: 40°41°40.66” N, 074°06’38.63”
W.; thence to 40°41’51.85” N,
074°07°01.88” W.; thence to
40°3916.54” N, 074°08’33.79” W.;
thence to 40°3916.68” N, 074°08’25.82”
W, thence along the shoreline to point
of origin (NAD 83).

. Ig1)(5} Anchorage Ground No. 38:
All waters bound by the following
points: 40°43’05.57” N, 074°06’08.36”
W.; thence to 40°42°40.39” N,
074°06°48.46” W.; thence to
40°42’35.47” N, 074°06'53.93” W.;
thence to 40°42724.34” N, 074°06’59.31”
W.; thence to 40°42°20.79” N,
074°06’59.76” W.; thence to
40°42’11.44” N, 074°06'55.73” W.;
thence to 40°42°03.86” N, 074°07’00.66”
W.; thence to 40°41'52.53” N,
074°07°01.56” W.; thence to
40°41’41.33” N, 074°06°38.05” W, thence
along the shoreline to point of origin
(NAD 83).

e (h)(6) Anchorage Ground No. 39:
All waters bound by the following
points: 40°43’20.60” N, 074°07’11.06”
W.; thence to 40°42’51.41” N,
074°07’16.10” W.; thence to
40°42’27.93” N, 074°07°08.10” W.;
thence to 40°42°43.70” N, 074°06°56.08”
W.; thence to 40°43°08.81” N,
074°06"24.24” W.; thence along the
shoreline to point of origin (NAD 83).

¢ (j)(4) Anchorage Ground No. 46:
40°29’52.19” N, 074°15’01.76” W.;
thence to 40°29’48.88” N, 074°15°10.76”
W. 40°30°34.63” N, 074°11'25.01” W.;
thence to 40°30°02.74” N, 074°09’03.10”
W.; thence to 40°31°44.04” N,
074°09’19.73” W.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses

based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has not been
designated a “‘significant regulatory
action,” under Executive Order 12866.
Accordingly, it has not been reviewed
by the Office of Management and
Budget.

This regulatory action determination
is based on the administrative nature of
the rulemaking as it would not alter
current navigational practices on the
affected waterways.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit or anchor
within these waterways may be small
entities, for the reasons stated in section
V.A above, this rule will not have a
significant economic impact on any
vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
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the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
disestablishment of thirteen obsolete
anchorage grounds and one obsolete
SAA, and reduces the size of two
anchorage grounds and combines them
into one smaller anchorage ground. It is
categorically excluded from further
review under paragraph 34(f) of Figure
2-1 of the Commandant Instruction. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this rule.

List of Subjects in 33 CFR Part 110

Anchorage grounds.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 110 as follows:

PART 110—ANCHORAGE
REGULATIONS

m 1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471; 1221 through
1236, 2071; 33 CFR 1.05—1; Department of
Homeland Security Delegation No. 0170.1.

§110.60 [Amended]

m2.1n§110.60—

m a. Remove paragraph (d)(2) and
redesignate paragraphs (d)(3) through
(10) as paragraphs (d)(2) through (9),
respectively.

m b. Amend the note to newly
redesignated paragraph (d)(2) by
removing ‘“paragraph (d)(3)” and adding
“paragraph (d)(2)” in its place.

m 3.In§110.155—

m a. Remove and reserve paragraph
(a)(2), and remove paragraphs (a)(3)
through (7),

m b. Remove and reserve paragraph
(b)(2);

m c. Revise paragraph (f);

m d. Remove and reserve paragraph (h);
m e. Revise paragraph (j)(2), and

m f. Remove paragraphs (j)(3) through
(5).

The revisions read as follows:
§110.155 Port of New York.
* * * * *

(f) Lower Bay, Raritan Bay, Sandy
Hook Bay, and Atlantic Ocean. (1)

Anchorage No. 26. In Raritan and Sandy
Hook Bays all waters bound by the
following points: 40°30°06.74” N.,
074°10°04.96” W.; thence to
40°28’59.44” N., 074°05’00.00” W.;
thence to 40°28"44.94” N., 074°05’00.00”
W.; thence to 40°29°05.02” N.,
074°07°30.56” W.; thence to
40°29'17.49” N., 074°10'16.50” W.;
thence to the point of origin (NAD 83).

(2) Anchorage No. 27. In the Atlantic
Ocean all waters bound by the following
points: 40°28’49.27” N., 074°00°12.13”
W.; thence to 40°28’52.12” N.,
074°00°00.56” W.; thence to
40°28’40.88” N., 073°58’51.95” W.;
thence to 40°25’57.91” N., 073°54’55.56”
W.; thence to 40°23’45.55” N.,
073°54’54.89” W.; thence to
40°23’45.38” N., 073°58’32.10” W.;
thence along the shoreline to the point
of origin (NAD 83).

(3) Anchorage No. 28. In Lower Bay
all waters bound by the following
points: 40°30°02.30” N., 074°08'52.69”
W.; thence to 40°29°10.10” N.,
074°04’59.65” W.; thence to
40°29°09.99” N., 074°02'57.75” W.;
thence to 40°31’52.89” N., 074°02’39.89”
W.; thence to 40°31’59.72” N.,
074°03’25.13” W.; thence to
40°31'28.57” N., 074°03’40.70” W.;
thence to 40°30726.24” N., 074°05’11.46”
W.; thence to 40°30°19.01” N.,
074°06'21.37” W.; thence to
40°30'21.53” N., 074°08’46.19” W.;
thence to the point of origin (NAD 83).

* * * * *

(]') * X *

(2) Anchorage No. 45. West of the
Raritan Bay Channel leading into Arthur
Kill; north of the Raritan River Channel
leading into Raritan River; and east of
the Cutoff Channel between Raritan
River and Arthur Kill, except that part
of the said area occupied by Anchorage
No. 44.

(i) Vessels must not anchor in the
channel to Keyport Harbor west of lines
ranging from Keyport Channel Buoy 1 to
Keyport Channel Buoy 9, thence
through Keyport Channel Buoys 11 and
13 to the northeast corner of the easterly
steamboat wharf; and east of a line
extending from a point 400 yards west
of Keyport Channel Buoy 1 tangent to
the west shore at the mouth of Matawan
Creek.

(ii) [Reserved]

* * * * *

Dated: March 22, 2016.
L.L. Fagan,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 2016—07307 Filed 3—30—16; 8:45 am|
BILLING CODE 9110-04-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R10-OAR-2015-0448; FRL-9943-19—
Region 10]

Approval and Promulgation of Air
Quality Implementation Plans;
Washington; Update to Materials
Incorporated by Reference

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; administrative
change.

SUMMARY: The Environmental Protection
Agency (EPA) is updating the materials
that are incorporated by reference (IBR)
into the Washington State
Implementation Plan (SIP). The
regulations affected by this update have
been previously submitted by the
Washington State Department of
Ecology (Ecology) and approved by the
EPA. In this action, the EPA is also
notifying the public of corrections to
typographical errors, minor formatting
changes to the IBR tables, and correcting
errors regarding the location of certain
items in the tables. This update affects
the SIP materials that are available for
public inspection at the National
Archives and Records Administration
(NARA) and the EPA Regional Office.
DATES: This action is effective March 31,
2016.

ADDRESSES: SIP materials which are
incorporated by reference into 40 CFR
part 52 are available for inspection at
the following locations: Environmental
Protection Agency, Region 10, Office of
Air, Waste, and Toxics (AWT-150),
1200 Sixth Avenue, Seattle, WA 98101,
or the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal register/code_of federal
regulations/ibr locations.html.

FOR FURTHER INFORMATION CONTACT: Jeff
Hunt, EPA Region 10, (206) 553—0256,
hunt.jeff@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The SIP is a living document which
a state revises as necessary to address its
unique air pollution problems.
Therefore, the EPA from time to time,
must take action on SIP revisions
containing new and/or revised
regulations as being part of the SIP. On
May 22, 1997, the EPA revised the
procedures for incorporating by
reference Federally-approved SIPs, as a

result of consultations between the EPA
and the Office of the Federal Register
(OFR) (62 FR 27968). The description of
the revised SIP document, IBR
procedures and ‘‘Identification of plan”
format are discussed in further detail in
the May 22, 1997 Federal Register
document. On March 20, 2013, the EPA
published a Federal Register beginning
the new IBR procedure for Washington
(78 FR 17108). On December 8, 2014,
the EPA published an update to the IBR
material for Washington (79 FR 72548).

Since the publication of the last IBR
update, the EPA approved into the
Washington SIP the changes listed
below.

A. Added Regulations

Table 2—Additional Regulations
Approved for Washington Department
of Ecology (Ecology) Direct Jurisdiction

e Washington Administrative Code,
Chapter 173—-400—General Regulations
for Air Pollution Sources, sections 173—
400-131 (Issuance of Emission
Reduction Credits), 173—400-136 (Use
of Emission Reduction Credits (ERC)),
173—400-800 (Major Stationary Source
and Major Modification in a
Nonattainment Area), 173—400-810
(Major Stationary Source and Major
Modification Definitions), 173—400-820
(Determining if a New Stationary Source
or Modification to a Stationary Source is
Subject to these Requirements), 173—
400-830 (Permitting Requirements),
173—-400-840 (Emission Offset
Requirements), 173—400-850 (Actual
Emissions Plantwide Applicability
Limitation (PAL)), and 173—400-860
(Public Involvement Procedures). For
more information see 79 FR 66291
(November 7, 2014).

e Washington Administrative Code,
Chapter 173—400—General Regulations
for Air Pollution Sources, sections 173—
400-116 (Increment Protection), 173—
400-117 (Special Protection
Requirements for Federal Class I Areas),
173-400-700 (Review of Major
Stationary Sources of Air Pollution),
173—-400-710 (Definitions), 173—400—
720 (Prevention of Significant
Deterioration (PSD)), 173—-400-730
(Prevention of Significant Deterioration
Application Processing Procedures),
173-400-740 (PSD Permitting Public
Involvement Requirements), and 173—
400-750 (Revisions to PSD Permits). For
more information see 80 FR 23721
(April 29, 2015).

Table 4—Additional Regulations
Approved for the Benton Clean Air
Agency (BCAA) Jurisdiction

¢ Benton Clean Air Agency,
Regulation I, sections 1.01 (Name of

Agency), 1.02 (Policy and Purpose), 1.03
(Applicability), 4.01A (Definitions—
Fugitive Dust), 4.01 paragraph B
(Definitions—Fugitive Emissions), 4.02
paragraph B (Particulate Matter
Emissions—Fugitive Emissions), 4.02
paragraph C.1 (Particulate Matter
Emissions—Fugitive Dust), and 4.02
paragraph C.3 (Particulate Matter
Emissions—Fugitive Dust). For more
information see 80 FR 71695 (November
17, 2015).

e Washington Administrative Code,
Chapter 173-400—General Regulations
for Air Pollution Sources, sections 173—
400—-036 (Relocation of Portable
Sources), 173—400-111 (Processing
Notice of Construction Applications for
Sources, Stationary Sources and
Portable Sources), 173—400-117 (Special
Protection Requirements for Federal
Class I Areas), 173—400-118
(Designation of Class I, II, and III Areas),
173—-400-131 (Issuance of Emission
Reduction Credits), 173—400-136 (Use
of Emission Reduction Credits (ERC)),
173—-400-175 (Public Information), 173—
400-560 (General Order of Approval),
173—400-800 (Major Stationary Source
and Major Modification in a
Nonattainment Area), 173—400-810
(Major Stationary Source and Major
Modification Definitions), 173—400—-820
(Determining if a New Stationary Source
or Modification to a Stationary Source is
Subject to these Requirements), 173—
400-830 (Permitting Requirements),
173-400-840 (Emission Offset
Requirements), 173—400-850 (Actual
Emissions Plantwide Applicability
Limitation (PAL)), and 173—400-860
(Public Involvement Procedures). For
more information see 80 FR 71695
(November 17, 2015).

B. Revised Regulations

Table 1—Regulations Approved
Statewide

¢ Washington Administrative Code,
Chapter 173—422—Motor Vehicle
Emission Inspection, sections 173—-422—
020 (Definitions), 173—-422-030 (Vehicle
Emission Inspection Requirement), 173—
422-031 (Vehicle Emission Inspection
Schedules), 173—422-060 (Gasoline
Vehicle Emission Standards), 173—422—
065 (Diesel Vehicle Exhaust Emission
Standards), 173—422-070 (Gasoline
Vehicle Exhaust Emission Testing
Procedures), 173-422-075 (Diesel
Vehicle Inspection Procedure), 173—
422-160 (Fleet and Diesel Owner
Vehicle Testing Requirements), 173—
422-190 (Emission Specialist
Authorization), and 173—422-195
(Listing of Authorized Emission
Specialists). For more information see
80 FR 48033 (August 11, 2015).


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
mailto:hunt.jeff@epa.gov
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Table 2—Additional Regulations
Approved for Washington Department
of Ecology (Ecology) Direct Jurisdiction

e Washington Administrative Code,
Chapter 173—-400—General Regulations
for Air Pollution Sources, sections 173—
400-036 (Relocation of Portable
Sources), 173—400-111 (Processing
Notice of Construction Applications for
Sources, Stationary Sources and
Portable Sources), 173—-400-112
(Processing Notice of Construction
Applications for Sources, Stationary
Sources and Portable Sources), 173—
400-113 (New Sources in Attainment or
Unclassifiable Areas—Review for
Compliance with Regulations), 173—
400-171 (Public Notice and
Opportunity for Public Comment), and
173—-400-560 (General Order of
Approval). For more information see 80
FR 23721 (April 29, 2015).

e Washington Administrative Code,
Chapter 173—400—General Regulations
for Air Pollution Sources, section 173—
400-111 (Processing Notice of
Construction Applications for Sources,
Stationary Sources and Portable
Sources). For more information see 80
FR 27102 (May 12, 2015).

Table 4—Additional Regulations
Approved for the Benton Clean Air
Agency (BCAA) Jurisdiction

e Washington Administrative Code,
Chapter 173—-400—General Regulations
for Air Pollution Sources, sections 173—
400-030 (Definitions), 173—400-040
(General Standards for Maximum
Emissions), 173—400-050 (Emission
Standards for Combustion and
Incineration Units), 173—400-060
(Emission Standards for General Process
Units), 173—400—070 (Emission
Standards for Certain Source
Categories), 173—400-081 (Startup and
Shutdown), 173—400-091 (Voluntary
Limits on Emissions), 173—400-105
(Records, Monitoring and Reporting),
173—400-110 (New Source Review
(NSR) for Sources and Portable
Sources), 173—400-112 (Requirements
for New Sources in Nonattainment
Areas—Review for Compliance with
Regulations), 173—400-113 (New
Sources in Attainment or Unclassifiable
Areas—Review for Compliance with
Regulations), 173-400-151 (Retrofit
Requirements for Visibility Protection),
173—400-171 (Public Notice and
Opportunity for Public Comment), and
173-400-200 (Creditable Stack Height &
Dispersion Techniques). For more
information see 80 FR 71695 (November
17, 2015).

Table 9—Additional Regulations
Approved for the Spokane Regional
Clean Air Agency (SRCAA) Jurisdiction

e Spokane Regional Clean Air
Agency, Regulation I, Article VIII—
Solid Fuel Burning Device Standards,
sections 8.01 (Purpose), 8.02
(Applicability), 8.03 (Definitions), 8.04
(Emission Performance Standards), 8.05
(Opacity Standards), 8.06 (Prohibited
Fuel Types), 8.07 (Curtailment (Burn
Ban)), 8.08 (Exemptions), 8.09
(Procedure to Geographically Limit
Solid Fuel Burning Devices) and 8.10
(Restrictions on Installation and Sales of
Solid Fuel Burning Devices). For more
information see 80 FR 58216 (September
28, 2015).

C. Removed Regulations

Table 1—Regulations Approved
Statewide

e Washington Administrative Code,
Chapter 173—422—Motor Vehicle
Emission Inspection, section 173-422—
130 (Inspection Fees). For more
information see 80 FR 48033 (August
11, 2015). For more information see 80
FR 71695 (November 17, 2015).

Table 4—Additional Regulations
Approved for the Benton Clean Air
Agency (BCAA) Jurisdiction

e Washington Administrative Code,
Chapter 173—400—General Regulations
for Air Pollution Sources, sections 173—
400-010 (Policy and Purpose), 173—
400-020 (Applicability), and 173—-400—
100 (Registration).

Table 9—Additional Regulations
Approved for the Spokane Regional
Clean Air Agency (SRCAA) Jurisdiction

¢ Spokane Regional Clean Air
Agency, Regulation I, Article VIII—
Solid Fuel Burning Device Standards,
section 8.11 (Regulatory Actions and
Penalties). For more information see 80
FR 58216 (September 28, 2015).

D. Revised Source-Specific
Requirements

e BP Cherry Point Refinery,
Administrative Order No. 7836,
Revision 2. For more information see 81
FR 7710 (February 16, 2016).

II. EPA Action

In this action, the EPA is announcing
the update to the IBR material as of
February 19, 2016. The EPA is
correcting minor typographical errors,
including subsection 52.2470(c), table 2,
entry 173—400-091, which incorrectly
listed the state effective date as ““9/20/
93” rather than the correct date of “4/
1/11”. The EPA is also rearranging
tables 5 through 10 in subsection

52.2470(c) to list the local clean air
agency regulations at the top of the
tables consistent with the EPA’s recent
final approval of the Benton Clean Air
Agency general air quality regulations
(80 FR 71698, November 17, 2015). The
EPA is also rearranging and
republishing the contents of subsection
52.2470(e) to organize the actions by
pollutant and type for clarity. Finally,
the EPA is moving the location of
regulations relating to Washington’s
enforcement authority, appeals, and
conflicts of interest, specifically, WAC
173-400-220 (Requirements for Board
Members), WAC 173-400-230
(Regulatory Actions), WAC 173-400—
240 (Criminal Penalties), WAC 173—
400-250 (Appeals), and WAC 173-400—
260 (Conflict of Interest). These
regulations were inadvertently placed in
subsection 52.2470 (c), Tables 2, 5, 6, 7,
8,9, and 10, the regulations
incorporated by reference. The EPA is
moving these regulations to subsection
52.2470(e), the provisions that are
approved but not incorporated by
reference. For more information see 80
FR 71698 (November 17, 2015).

The EPA has determined that today’s
rule falls under the “good cause”
exemption in section 553(b)(3)(B) of the
Administrative Procedures Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation and section
553(d)(3) which allows an agency to
make a rule effective immediately
(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). Today’s rule simply codifies
provisions which are already in effect as
a matter of law in Federal and approved
State programs. Under section 553 of the
APA, an agency may find good cause
where procedures are “impractical,
unnecessary, or contrary to the public
interest.” Public comment is
“unnecessary”’ and “contrary to the
public interest” since the codification
only reflects existing law. Immediate
notice in the CFR benefits the public by
removing outdated citations and
incorrect table entries.

III. Statutory and Executive Order
Reviews

A. General Requirements

Under the Clean Air Act (CAA), the
Administrator is required to approve a
SIP submission that complies with the
provisions of the CAA and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the CAA.
Accordingly, this action merely
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approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “‘significant regulatory action”
subject to review by the Office of
management and Budget under Executive
Orders 12866 (58 FR 51735, October 4, 1993)
and 13563 (76 FR 3821, January 21, 2011);

¢ does not impose an information
collection burden under the provisions of the
Paperwork Reduction Act (44 U.S.C. 3501 et
seq.);

e is certified as not having a significant
economic impact on a substantial number of
small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.);

¢ does not contain any unfunded mandate
or significantly or uniquely affect small
governments, as described in the Unfunded
Mandates Reform Act of 1995 (Pub. L. 104—
4);
e does not have Federalism implications as
specified in Executive Order 13132 (64 FR
43255, August 10, 1999);

e is not an economically significant
regulatory action based on health or safety
risks subject to Executive Order 13045 (62 FR
19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of Section
12(d) of the National Technology Transfer
and Advancement Act of 1995 (15 U.S.C. 272
note) because this action does not involve
technical standards; and

¢ does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human health
or environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898 (59 FR 7629, February
16, 1994).

The SIP is not approved to apply on
any Indian reservation land in
Washington except as specifically noted
below and is also not approved to apply
in any other area where the EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000). Washington’s SIP is
approved to apply on non-trust land
within the exterior boundaries of the
Puyallup Indian Reservation, also
known as the 1873 Survey Area. Under
the Puyallup Tribe of Indians
Settlement Act of 1989, 25 U.S.C. 1773,
Congress explicitly provided state and
local agencies in Washington authority
over activities on non-trust lands within
the 1873 Survey Area.

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the

incorporation by reference of the
Washington regulations described in the
amendments to 40 CFR part 52 set forth
below. EPA has made, and will continue
to make, these documents generally
available electronically through
www.regulations.gov and/or in hard
copy at the appropriate EPA office (see
the ADDRESSES section of this preamble
for more information).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a “‘major rule”
as defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

The EPA has also determined that the
provisions of section 307(b)(1) of the
CAA pertaining to petitions for judicial
review are not applicable to this action.
Prior EPA rulemaking actions for each
individual component of the
Washington SIP compilations had
previously afforded interested parties
the opportunity to file a petition for
judicial review in the United States
Court of Appeals for the appropriate
circuit within 60 days of such
rulemaking action. Thus, the EPA sees
no need in this action to reopen the 60-
day period for filing such petitions for
judicial review for this “Identification of
plan” update action for Washington.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: February 22, 2016.
Dennis J. McLerran,

Regional Administrator, Region 10.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority for citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart WW—Washington

m 2. Section 52.2470 is amended by:
m a. Revising paragraph (b);
m b. Revising paragraph (c);
m c. Revising paragraph (d);
m d. Revising paragraph (e).
The revisions read as follows:

§52.2470 Identification of plan.

* * * * *

(b) Incorporation by reference. (1)
Material listed as incorporated by
reference in paragraphs (c) and (d) of
this section with an EPA approved date
of February 19, 2016 was approved for
incorporation by reference by the
Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. The material incorporated
is as it exists on the date of the approval,
and notice of any change in the material
will be published in the Federal
Register. Entries in paragraphs (c) and
(d) of this section with EPA approval
dates on or after February 19, 2016 will
be incorporated by reference in the next
update to the SIP compilation.

(2)(i) EPA Region 10 certifies that the
rules and regulations provided by the
EPA at the addresses in paragraph (b)(3)
of this section are an exact duplicate of
the officially promulgated State rules
and regulations which have been
approved as part of the State
Implementation Plan as of February 19,
2016.

(ii) EPA Region 10 certifies that the
following source-specific requirements
provided by the EPA at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated State source-specific
requirements which have been
approved as part of the State
Implementation Plan as of February 19,
2016.

(3) Copies of the materials
incorporated by reference may be
inspected at the EPA Region 10 Office
of Air, Waste and Toxics (AWT-150),
1200 Sixth Ave, Seattle, WA 98101; or
at the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code_of federal
regulations/ibr locations.html.

(c) EPA approved regulations.


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.regulations.gov
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[Not applicable in Indian reservations (excluding non-trust land within the exterior boundaries of the Puyallup Indian Reservation) and any other

TABLE 1—REGULATIONS APPROVED STATEWIDE

area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction]

State citation

Title/subject

State effective
date

EPA approval date

Explanations

Washington Administrative Code, Chapter 173-405—Kraft Pulping Mills

173-405-012 .... | Statement of Purpose ................... 3/22/91 | 1/15/93, 58 FR 4578
173-405-021 .... | Definitions ........ccocoviviiiiiiiiiiiieene 3/22/91 | 1/15/93, 58 FR 4578
173-405-040 .... | Emissions Standards ................... 3/22/91 | 1/15/93, 58 FR 4578 Except sections (1)(b), (1)(c), (3)(b), (3)(c),
(4), (7), (8) & (9).

173-405-045 .... | Creditable Stack Height & Disper- 3/22/91 | 1/15/93, 58 FR 4578

sion Techniques.
173-405-061 .... | More Restrictive Emission Stand- 3/22/91 | 1/15/93, 58 FR 4578

ards.
173-405-072 .... | Monitoring Requirements ............. 3/22/91 | 1/15/93, 58 FR 4578 Except section (2).
173-405-077 .... | Report of Startup, Shutdown, 3/22/91 | 1/15/93, 58 FR 4578

Breakdown or Upset Conditions.
173-405-078 .... | Emission Inventory ...........cccceee.. 3/22/91 | 1/15/93, 58 FR 4578
173-405-086 .... | New Source Review (NSR) .......... 3/22/91 | 1/15/93, 58 FR 4578
173-405-087 .... | Prevention of Significant Deterio- 3/22/91 | 1/15/93, 58 FR 4578

ration (PSD).
173-405-091 .... | Special Studies ..........ccocoevvrcrnnnnne 3/22/91 | 1/15/93, 58 FR 4578

Washington Administrative Code, Chapter 173-410—Sulfite Pulping Mills
173-410-012 .... | Statement of Purpose 3/22/91 | 1/15/93, 58 FR 4578
173-410-021 .... | Definitions ........ccccceeveue 3/22/91 | 1/15/93, 58 FR 4578
173-410-040 .... | Emissions Standards 3/22/91 | 1/15/93, 58 FR 4578 Except the exception provision in (3) & sec-
tion (5).

173-410-045 .... | Creditable Stack Height & Disper- 3/22/91 | 1/15/93, 58 FR 4578

sion Techniques.
173-410-062 .... | Monitoring Requirements ............. 3/22/91 | 1/15/93, 58 FR 4578
173-410-067 .... | Report of Startup, Shutdown, 3/22/91 | 1/15/93, 58 FR 4578

Breakdown or Upset Conditions.
173-410-071 .... | Emission Inventory ..........cccceceeene. 3/22/91 | 1/15/93, 58 FR 4578
173-410-086 .... | New Source Review (NSR) .......... 3/22/91 | 1/15/93, 58 FR 4578
173-410-087 .... | Prevention of Significant Deterio- 3/22/91 | 1/15/93, 58 FR 4578

ration (PSD).
173-410-100 .... | Special Studies ........cccevervrrrereenns 3/22/91 | 1/15/93, 58 FR 4578

Washington Administrative Code, Chapter 173-415—Primary Aluminum Plants

173-415-010 .... | Statement of Purpose .................. 3/22/91 | 1/15/93, 58 FR 4578
173-415-020 .... | Definitions ........cccceeeeees 3/22/91 | 1/15/93, 58 FR 4578 Except sections (1) & (2).
173-415-030 .... | Emissions Standards 3/22/91 | 1/15/93, 58 FR 4578 Except sections (1) & (3)(b).
173-415-045 .... | Creditable Stack Height & Disper- 3/22/91 | 1/15/93, 58 FR 4578

sion Techniques.
173-415-050 .... | New Source Review (NSR) .......... 3/22/91 | 1/15/93, 58 FR 4578
173-415-051 .... | Prevention of Significant Deterio- 3/22/91 | 1/15/93, 58 FR 4578

ration (PSD).
173-415-060 .... | Monitoring and Reporting ............. 3/22/91 | 1/15/93, 58 FR 4578 Except sections (1)(a), (b), & (d).
173-415-070 .... | Report of Startup, Shutdown, 3/22/91 | 1/15/93, 58 FR 4578

Breakdown or Upset Conditions.
173-415-080 .... | Emission Inventory ...........cccceeee. 3/22/91 | 1/15/93, 58 FR 4578

Washington Administrative Code, Chapter 173-422—Motor Vehicle Emission Inspection

173-422-010 .... | PUIPOSE ..covvveiiiiieiecieieeeciee 6/3/93 | 9/25/96, 61 FR 50235
173-422-020 .... | Definitions .........ccceveverieneniinenns 7/4/02 | 8/11/15, 80 FR 48033
173-422-030 .... | Vehicle Emission Inspection Re- 7/4/02 | 8/11/15, 80 FR 48033

quirement.
173-422-031 .... | Vehicle  Emission  Inspection 7/4/02 | 8/11/15, 80 FR 48033

Schedules.
173-422-035 .... | Registration Requirements ........... 3/31/95 | 9/25/96, 61 FR 50235
173-422-040 .... | Noncompliance Areas .................. 6/3/93 | 9/25/96, 61 FR 50235
173-422-050 .... | Emission Contributing Areas ........ 11/9/96 | 5/19/97, 62 FR 27204
173-422-060 .... | Gasoline Vehicle Emission Stand- 7/4/02 | 8/11/15, 80 FR 48033

ards.
173-422-065 .... | Diesel Vehicle Exhaust Emission 7/4/02 | 8/11/15, 80 FR 48033

Standards.
173-422-070 .... | Gasoline Vehicle Exhaust Emis- 7/4/02 | 8/11/15, 80 FR 48033

sion Testing Procedures.
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State effective

State citation Title/subject date EPA approval date Explanations

173-422-075 .... | Diesel Vehicle Inspection Proce- 7/4/02 | 8/11/15, 80 FR 48033

dure.
173-422-090 .... | Exhaust Gas Analyzer Specifica- 3/31/95 | 9/25/96, 61 FR 50235

tions.
173-422-095 .... | Exhaust Opacity Testing Equip- 3/11/94 | 9/25/96, 61 FR 50235

ment.
173-422-100 .... | Testing Equipment Maintenance 3/31/95 | 9/25/96, 61 FR 50235

and Calibration.
173-422-120 .... | Quality ASsurance ..........c.ccccceeueene 3/31/95 | 9/25/96, 61 FR 50235
173-422-145 .... | Fraudulent Certificates of Compli- 4/6/90 | 9/25/96, 61 FR 50235

ance/Acceptance.
173-422-160 .... | Fleet and Diesel Owner Vehicle 7/4/02 | 8/11/15, 80 FR 48033 | Except: The part of 173-422-160(3) that

Testing Requirements. says “of twelve or less dollars”.
173-422-170 .... | EXemMptionS ......cccceviieeeiiieeenienenne 12/2/00 | 5/12/05, 70 FR 24491
173-422-175 .... | Fraudulent Exemptions ................. 1/2/84 | 9/25/96, 61 FR 50235
173-422-190 .... | Emission Specialist Authorization 7/4/02 | 8/11/15, 80 FR 48033
173-422-195 .... | Listing of Authorized Emission 7/4/02 | 8/11/15, 80 FR 48033

Specialists.

Washington Administrative Code, Chapter 173-425—Open Burning

173-425-010 .... | PUIPOSE ..cocvvvveviieeiiee e 10/18/90 | 1/15/93, 58 FR 4578
173-425-020 .... | Applicability 10/18/90 | 1/15/93, 58 FR 4578
173-425-030 .... | Definitions ........ccccoviveneirccnicncnnee 10/18/90 | 1/15/93, 58 FR 4578
173-425-036 .... | Curtailment During Episodes or 10/18/90 | 1/15/93, 58 FR 4578

Impaired Air Quality.
173-425-045 .... | Prohibited Materials ...........cccccc.c.. 1/3/89 | 1/15/93, 58 FR 4578
173-425-055 .... | Exceptions 10/18/90 | 1/15/93, 58 FR 4578
173-425-065 .... | Residential Open Burning ............ 10/18/90 | 1/15/93, 58 FR 4578
173-425-075 .... | Commercial Open Burning ........... 10/18/90 | 1/15/93, 58 FR 4578
173-425-085 .... | Agricultural Open Burning 10/18/90 | 1/15/93, 58 FR 4578
173-425-095 .... | No Burn Area Designation 10/18/90 | 1/15/93, 58 FR 4578
173-425-100 .... | Delegation of Agricultural Open 10/18/90 | 1/15/93, 58 FR 4578

Burning Program.
173-425-115 .... | Land Clearing Projects ................. 10/18/90 | 1/15/93, 58 FR 4578
173-425-120 .... | Department of Natural Resources 10/18/90 | 1/15/93, 58 FR 4578

Smoke Management Plan.
173-425-130 .... | Notice of Violation ..........ccceceeuenee. 10/18/90 | 1/15/93, 58 FR 4578
173-425-140 .... | Remedies ......ccccvverveneriieneniniens 10/18/90 | 1/15/93, 58 FR 4578

Washington Administrative Code, Chapter 173-430—Burning of Field and Forage and Turf Grasses Grown for Seed Open Burning

173-430-010 .... | PUIPOSE ..cocvveeeviieeciee e 10/18/90 | 1/15/93, 58 FR 4578
173-430-020 .... | Definitions ........ccccevveveeieneniinienns 10/18/90 | 1/15/93, 58 FR 4578
173-430-030 .... | Permits, Conditions, and Restric- 10/18/90 | 1/15/93, 58 FR 4578
tions.
173-430-040 .... | Mobile Field Burners ........cc.ccc...... 10/18/90 | 1/15/93, 58 FR 4578
173-430-050 .... | Other Approvals ........... 10/18/90 | 1/15/93, 58 FR 4578
173-430-060 .... | Study of Alternatives ... 10/18/90 | 1/15/93, 58 FR 4578
173-430-070 .... | FEes ..o 10/18/90 | 1/15/93, 58 FR 4578
173-430-080 .... | Certification of Alternatives ........... 10/18/90 | 1/15/93, 58 FR 4578
Washington Administrative Code, Chapter 173-433—Solid Fuel Burning Device Standards
173-433-010 .... | Purpose .......... 2/23/14 | 5/9/14, 79 FR 26628
173-433-020 .... | Applicability 12/16/87 | 1/15/93, 58 FR 4578
173-433-030 .... | Definitions ........ccccceviviiiinieiiienns 2/23/14 | 5/9/14, 79 FR 26628
173-433-100 .... | Emission Performance Standards 2/23/14 | 5/9/14, 79 FR 26628
173-433-110 .... | Opacity Standards .......... 2/23/14 | 5/9/14, 79 FR 26628
173-433-120 .... | Prohibited Fuel Types 2/23/14 | 5/9/14, 79 FR 26628
173-433-130 .... | General Emission Standards ........ 10/18/90 | 1/15/93, 58 FR 4578
173-433-140 .... | Criteria for Impaired Air Quality 2/23/14 | 5/9/14, 79 FR 26628
Burn Bans.
173-433-150 .... | Restrictions on Operation of Solid 2/23/14 | 5/9/14, 79 FR 26628
Fuel Burning Devices.
173-433-155 .... | Criteria for Prohibiting Solid Fuel 2/23/14 | 5/9/14, 79 FR 26628

Burning Devices That Are Not
Certified.




18502

Federal Register/Vol. 81, No. 62/ Thursday, March 31, 2016/Rules and Regulations

TABLE 1—REGULATIONS APPROVED STATEWIDE—Continued

[Not applicable in Indian reservations (excluding non-trust land within the exterior boundaries of the Puyallup Indian Reservation) and any other
area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction]

State citation

Title/subject

State effective
date

EPA approval date

Explanations

Washington Administrative Code, Chapter

173-434—Solid Waste Incinerator Facilities

173-434-010 .... | PUIPOSE ..cevivviiiiieiecieereseeciee 10/18/90 | 1/15/93, 58 FR 4578
173-434-020 .... | Applicability and Compliance ....... 1/22/04 | 8/4/05, 70 FR 44855
173-434-030 .... | Definitions .........cccceeeviiiinieiinenns 1/22/04 | 8/4/05, 70 FR 44855
173-434-090 .... | Operation and Maintenance Plan 10/18/90 | 1/15/93, 58 FR 4578
173-434-110 .... | Standards of Performance ........... 1/22/04 | 8/4/05, 70 FR 44855 Except section (1)(a).
173-434-130 .... | Emission Standards .........c..cc....... 1/22/04 | 8/4/05, 70 FR 44855 Except section (2).
173-434-160 .... | Design and Operation .... 1/22/04 | 8/4/05, 70 FR 44855
173-434-170 .... | Monitoring and Reporting 1/22/04 | 8/4/05, 70 FR 44855
173-434-190 .... | Changes in Operation .... 1/22/04 | 8/4/05, 70 FR 44855
173-434-200 .... | Emission Inventory ......... 1/22/04 | 8/4/05, 70 FR 44855
173-434-210 .... | Special Studies ........ccccevererieneenns 10/18/90 | 1/15/93, 58 FR 4578
Washington Administrative Code, Chapter 173-435—Emergency Episode Plan
173-435-010 .... | PUIPOSE ...ccviiiiiiieieeeeee e 1/3/89 | 1/15/93, 58 FR 4578
173-435-015 .... | Significant Harm Levels .. 1/3/89 | 1/15/93, 58 FR 4578
173-435-020 .... | Definitions .........ccccceveeee 1/3/89 | 1/15/93, 58 FR 4578
173-435-030 .... | Episode Stage Criteria ................. 1/3/89 | 1/15/93, 58 FR 4578
173-435-040 .... | Source Emission Reduction Plans 1/3/89 | 1/15/93, 58 FR 4578
173-435-050 .... | Action Procedures ..........cccecvnuene 1/3/89 | 1/15/93, 58 FR 4578
173-435-060 .... | Enforcement ... 1/3/89 | 1/15/93, 58 FR 4578
173-435-070 .... | Sampling Sites, Equipment and 1/3/89 | 1/15/93, 58 FR 4578 Except section (1).
Methods.
Washington Administrative Code, Chapter 173-476—Ambient Air Quality Standards
173-476-010 .... | PUIPOSE ..ccovvvviiieeieceeeceeeiee 12/22/13 | 3/4/14, 79 FR 12077
173-476-020 .... | Applicability .........ccoocoeiiiiiiiiiiinene 12/22/13 | 3/4/14, 79 FR 12077
173-476-030 .... | Definitions .......cccocevvcieeiiiiieciienenne 12/22/13 | 3/4/14, 79 FR 12077
173-476-100 .... | Ambient Air Quality Standard for 12/22/13 | 3/4/14, 79 FR 12077
PM-10.
173-476-110 .... | Ambient Air Quality Standards for 12/22/13 | 3/4/14, 79 FR 12077
PM-2.5.
173-476-120 .... | Ambient Air Quality Standard for 12/22/13 | 3/4/14, 79 FR 12077
Lead (Pb).
173-476-130 .... | Ambient Air Quality Standards for 12/22/13 | 3/4/14, 79 FR 12077
Sulfur Oxides (Sulfur Dioxide).
173-476-140 .... | Ambient Air Quality Standards for 12/22/13 | 3/4/14, 79 FR 12077
Nitrogen Oxides (Nitrogen Diox-
ide).
173-476-150 .... | Ambient Air Quality Standard for 12/22/13 | 3/4/14, 79 FR 12077
Ozone.
173-476-160 .... | Ambient Air Quality Standards for 12/22/13 | 3/4/14, 79 FR 12077
Carbon Monoxide.
173-476-170 .... | Monitor Siting Criteria ..........c........ 12/22/13 | 3/4/14, 79 FR 12077
173-476-180 .... | Reference Conditions 12/22/13 | 3/4/14, 79 FR 12077
173-476-900 .... | Table of Standards ...........ccecueveene 12/22/13 | 3/4/14, 79 FR 12077
Washington Administrative Code, Chapter 173—490—Emission Standards and Controls for Sources Emitting Volatile Organic
Compounds
173-490-010 .... | Policy and Purpose ........c.ccccceeune 3/22/91 | 7/12/93, 58 FR 37426
173-490-020 .... | Definitions .........cccevveveriveniniinienns 3/22/91 | 7/12/93, 58 FR 37426
173-490-025 .... | General Applicability ........... 3/22/91 | 7/12/93, 58 FR 37426
173-490-030 .... | Registration and Reporting . 3/22/91 | 7/12/93, 58 FR 37426
173-490-040 .... | Requirements ..........cccoccevvrcennnnne 3/22/91 | 7/12/93, 58 FR 37426
173-490-080 .... | Exceptions and Alternative Meth- 3/22/91 | 7/12/93, 58 FR 37426
ods.
173-490-090 .... | New Source Review (NSR) .......... 3/22/91 | 7/12/93, 58 FR 37426
173-490-200 .... | Petroleum Refinery Equipment 3/22/91 | 7/12/93, 58 FR 37426
Leaks.
173-490-201 .... | Petroleum Liquid Storage in Ex- 3/22/91 | 7/12/93, 58 FR 37426
ternal Floating Roof Tanks.
173-490-202 .... | Leaks from Gasoline Transport 3/22/91 | 7/12/93, 58 FR 37426

Tanks and Vapor Collection

System.
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date
173-490-203 .... | Perchloroethylene Dry Cleaning 3/22/91 | 7/12/93, 58 FR 37426
Systems.
173-490-204 .... | Graphic Arts System ........ccccceeeeee 3/22/91 | 7/12/93, 58 FR 37426
173-490-205 .... | Surface Coating of Miscellaneous 3/22/91 | 7/12/93, 58 FR 37426
Metal Parts and Products.
173-490-207 .... | Surface Coating of Flatwood Pan- 3/22/91 | 7/12/93, 58 FR 37426
eling.
173-490-208 .... | Aerospace Assembly and Compo- 3/22/91 | 7/12/93, 58 FR 37426
nent Coating Operations.
Washington Administrative Code, Chapter 173-492—NMotor Fuel Specifications for Oxygenated Gasoline
173-492-010 .... | Policy and Purpose ........c.ccccceeuene 10/19/96 | 4/30/97, 62 FR 23363
173-492-020 .... | Applicability .............. 12/1/92 | 4/30/97, 62 FR 23363
173-492-030 .... | Definitions ........cccceeviieeiinnnn. 12/1/92 | 4/30/97, 62 FR 23363
173-492-040 .... | Compliance Requirements .... 12/1/92 | 4/30/97, 62 FR 23363
173-492-050 .... | Registration Requirements ... 10/19/96 | 4/30/97, 62 FR 23363
173-492-060 .... | Labeling Requirements ................. 12/1/92 | 4/30/97, 62 FR 23363
173-492-070 .... | Control Areas and Control Peri- 10/19/96 | 4/30/97, 62 FR 23363
ods.
173-492-080 .... | Enforcement and Compliance ...... 12/1/92 | 4/30/97, 62 FR 23363
173-492-090 .... | Unplanned Conditions .................. 12/1/92 | 4/30/97, 62 FR 23363
173-492-100 .... | Severability .......cccoorvvieiinieriinens 12/1/92 | 4/30/97, 62 FR 23363

TABLE 2—ADDITIONAL REGULATIONS APPROVED FOR WASHINGTON DEPARTMENT OF ECOLOGY (ECOLOGY) DIRECT

JURISDI

CTION

[Applicable in Adams, Asotin, Chelan, Columbia, Douglas, Ferry, Franklin, Garfield, Grant, Kittitas, Klickitat, Lincoln, Okanogan, Pend Oreille,
San Juan, Stevens, Walla Walla, and Whitman counties, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) ju-
risdiction, Indian reservations (excluding non-trust land within the exterior boundaries of the Puyallup Indian Reservation), and any other
area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction. These regulations also apply statewide for facilities
subject to the applicability sections of WAC 173-400-700, 173-405-012, 173-410-012, and 173-415-012]

State citation

Title/subject

State effective
date

EPA approval date

Explanations

Washington Administrative Code

, Chapter 173—-400—General Regulations

for Air Pollution Sources

173-400-010 ....
173-400-020 ....
173-400-030 ....
173-400-036 ....
173-400-040 ....

173-400-050 ....

173-400-060 ....

173-400-070 ....

173-400-081 ....
173-400-091 ...

173-400-105 ...

173-400-107 ...

Policy and Purpose .

Applicability

Definitions

Relocation of Portable Sources ....

General Standards for Maximum
Emissions.

Emission Standards for Combus-
tion and Incineration Units.

Emission Standards for General
Process Units.

Emission Standards for Certain
Source Categories.
Startup and Shutdown
Voluntary Limits on Emissions

Records, Monitoring, and Report-
ing.
Excess Emissions

3/22/91
12/29/12
12/29/12
12/29/12

4/1/11

12/29/12
2/10/05
12/29/12

4/1/11
4/1/11

12/29/12

9/20/93

6/2/95, 60 FR 28726

10/3/14, 79 FR 59653
10/3/14, 79 FR 59653
4/29/15, 80 FR 23721
10/3/14, 79 FR 59653

10/3/14, 79 FR 59653
10/3/14, 79 FR 59653
10/3/14, 79 FR 59653

10/3/14, 79 FR 59653
10/3/14, 79 FR 59653

10/3/14, 79 FR 59653

6/2/95, 60 FR 28726

Except: 173-400-030(91).

Except:
040(2)(d);
040(5);
graph.

Except:  173-400-050(2);
173-400-050(5).

173-400-040(2)(c); 173-400-
173-400-040(3);  173-400—
173-400-040(7), second para-

173-400-050(4);

Except: 173-400-070(7); 173-400-070(8).

9/20/93 version continues to be approved
under the authority of CAA Section 112(l)
with respect to Section 112 hazardous air
pollutants. See 60 FR 28726 (June 2,
1995).
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State effective

State citation Title/subject date EPA approval date Explanations
173-400-110 .... | New Source Review (NSR) for 12/29/12 | 4/29/15, 80 FR 23721 Except: 173-400-110(1)(c)(ii)(C); 173-400—
Sources and Portable Sources. 110(1)(e); 173-400-110(2)(d);

The part of WAC 173-400-110(4)(b)(vi) that
says,

e “not for use with materials containing toxic
air pollutants, as listed in chapter 173—-460
WAC,”;

The part of 400-110 (4)(e)(iii) that says,

e “where toxic air pollutants as defined in
chapter 173-460 WAC are not emitted”;

The part of 400-110(4)(e)(f)(i) that says,

e “that are not toxic air pollutants listed in
chapter 173-460 WAC”;

The part of 400—-110(4)(h)(xviii) that says,

e “ to the extent that toxic air pollutant
gases as defined in chapter 173-460 WAC
are not emitted”;

The part of 400-110 (4)(h)(xxxiii) that says,

e “where no toxic air pollutants as listed
under chapter 173—-460 WAC are emitted”;

The part of 400-110(4)(h)(xxxiv) that says,

e “ or <1% (by weight) toxic air pollutants as
listed in chapter 173—460 WAC”;

The part of 400-110(4)(h)(xxxv) that says,

e “or <1% (by weight) toxic air pollutants”;

The part of 400—-110(4)(h)(xxxvi) that says,

e “or <1% (by weight) toxic air pollutants as
listed in chapter 173-460 WAC”; 400-
110(4)(h)(xl) , second sentence;

The last row of the table in 173-400-
110(5)(b) regarding exemption levels for
Toxic Air Pollutants.

173-400-111 .... | Processing Notice of Construction 12/29/12 | 5/12/15, 80 FR 27102 | Except: 173—-400-111(3)(h);
Applications for Sources, Sta- The part of 173—-400-111(8)(a)(v) that says,
tionary Sources and Portable e “and 173-460-040,”; 173—-400-111(9).
Sources.
173-400-112 .... | Requirements for New Sources in 12/29/12 | 4/29/15, 80 FR 23721 Except: 173-400-112(8).
Nonattainment Areas—Review
for Compliance with Regula-
tions.
173-400-113 .... | New Sources in Attainment or 12/29/12 | 4/29/15, 80 FR 23721 Except: 173-400-113(3), second sentence.
Unclassifiable =~ Areas—Review
for Compliance with Regula-
tions.
173-400-116 .... | Increment Protection .................... 9/10/11 | 4/29/15, 80 FR 23721
173-400-117 .... | Special Protection Requirements 12/29/12 | 4/29/15, 80 FR 23721
for Federal Class | Areas.
173-400-118 .... | Designation of Class I, I, and Il 12/29/12 | 10/3/14, 79 FR 59653
Areas.
173-400-131 .... | Issuance of Emission Reduction 4/111 | 11/7/14, 79 FR 66291
Credits.
173-400-136 .... | Use of Emission Reduction Cred- 4/1/11 | 11/7/14, 79 FR 66291
its (ERC).
173-400-151 .... | Retrofit Requirements for Visibility 2/10/05 | 10/3/14, 79 FR 59653
Protection.
173-400-161 .... | Compliance Schedules ................. 3/22/91 | 6/2/95, 60 FR 28726
173-400-171 .... | Public Notice and Opportunity for 12/29/12 | 4/29/15, 80 FR 23721 Except: The part of 173-400-171(3)(b) that
Public Comment. says, e “or any increase in emissions of a
toxic air pollutant above the acceptable
source impact level for that toxic air pollut-
ant as regulated under chapter 173-460
WAC”; 173-400-171(12).
173-400-175 .... | Public Information ..............ccccee... 2/10/05 | 10/3/14, 79 FR 59653
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State effective

State citation Title/subject date EPA approval date Explanations
173-400-190 .... | Requirements for Nonattainment 3/22/91 | 6/2/95, 60 FR 28726
Areas.
173-400-200 .... | Creditable Stack Height and Dis- 2/10/05 | 10/3/14, 79 FR 59653
persion Techniques.
173-400-205 .... | Adjustment for Atmospheric Con- 3/22/91 | 6/2/95, 60 FR 28726
ditions.
173-400-210 .... | Emission Requirements of Prior 3/22/91 | 6/2/95, 60 FR 28726
Jurisdictions.
173-400-560 .... | General Order of Approval ........... 12/29/12 | 4/29/15, 80 FR 23721 Except: The part of 173-400-560(1)(f) that
says, “173-460 WAC”.
173-400-700 .... | Review of Major Stationary 4/1/11 | 4/29/15, 80 FR 23721
Sources of Air Pollution.
173-400-710 .... | Definitions .......cccocevviveeiiiieeieenne 12/29/12 | 4/29/15, 80 FR 23721
173-400-720 .... | Prevention of Significant Deterio- 12/29/12 | 4/29/15, 80 FR 23721 Except:  173-400-720(4)(a)(i through iv);
ration (PSD). 173-400-720(4)(b)(iii)(C); and 173-400—
720(4)(a)(vi) with respect to the incorpora-
tion by reference of the text in 40 CFR
52.21(b)(49)(v), 52.21(i)(5)(i), and
52.21(k)(2).
173-400-730 .... | Prevention of Significant Deterio- 12/29/12 | 4/29/15, 80 FR 23721
ration Application Processing
Procedures.
173-400-740 .... | PSD Permitting Public Involve- 12/29/12 | 4/29/15, 80 FR 23721
ment Requirements.
173-400-750 .... | Revisions to PSD Permits ............ 12/29/12 | 4/29/15, 80 FR 23721 Except: 173—400-750(2) second sentence.
173—-400-800 .... | Major Stationary Source and 4/1/11 | 11/7/14, 79 FR 66291
Major Modification in a Non-
attainment Area.
173-400-810 .... | Major Stationary Source and 12/29/12 | 11/7/14, 79 FR 66291
Major Modification Definitions.
173-400-820 .... | Determining if a New Stationary 12/29/12 | 11/7/14, 79 FR 66291
Source or Modification to a Sta-
tionary Source is Subject to
these Requirements.
173-400-830 .... | Permitting Requirements .............. 12/29/12 | 11/7/14, 79 FR 66291
173-400-840 .... | Emission Offset Requirements ..... 12/29/12 | 11/7/14, 79 FR 66291
173-400-850 .... | Actual Emissions Plantwide Appli- 12/29/12 | 11/7/14, 79 FR 66291
cability Limitation (PAL).
173-400-860 .... | Public Involvement Procedures .... 4/1/11 | 11/7/14, 79 FR 66291

TABLE 3—ADDITIONAL REGULATIONS APPROVED FOR THE ENERGY FACILITIES SITE EVALUATION COUNCIL (EFSEC)
JURISDICTION
[See the SIP-approved provisions of WAC 463-39-020 for jurisdictional applicability]

State citation

Title/subject

State
effective date

EPA approval date

Explanations

Washington Administrative Code, Chapter 463—39—General Regulations

for Air Pollution Sources

463-39-005
463-39-010
463-39-020
463-39-030
463-39-095
463-39-100
463-39-120
463-39-135
463-39-170
463-39-230

Adoption by Reference
Purpose
Applicability
Additional Definitions
Permit Issuance
Registration
Monitoring and Special Report
Criminal Penalties
Conflict of Interest ...
Regulatory Actions

9/21/95
5/3/92
9/21/95
9/21/95
9/21/95
12/11/93
9/21/95
8/6/79
8/6/79
8/26/94

5/23/96, 61
5/23/96, 61
5/23/96, 61
5/23/96, 61
5/23/96, 61
5/23/96, 61
5/23/96, 61
5/23/96, 61
5/23/96, 61
5/23/96, 61

FR 25791
FR 25791
FR 25791
FR 25791
FR 25791
FR 25791
FR 25791
FR 25791
FR 25791
FR 25791

Except sections (2), (3) & (4).
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TABLE 4—ADDITIONAL REGULATIONS APPROVED FOR THE BENTON CLEAN AIR AGENCY (BCAA) JURISDICTION

[Applicable in Benton County, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction, Indian reservations
and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject to the applicability
sections of WAC 173-400-700, 173-405-012, 173—-410-012, and 173-415-012]

State/local
citation

Title/subject

State/local
effective
date

EPA approval date

Explanations

Benton Clean Air Agency (BCAA) Regulations

Regulation 1

Name of Agency ........ccccceeeeenennen.

Policy and Purpose ........cccccecueene

Applicability .........ccceeieeenns

Definitions—Fugitive Dust ............

Definitions—Fugitive Emissions ...

Particulate Matter Emissions—Fu-
gitive Emissions.

Particulate Matter Emissions—Fu-
gitive Dust.

Particulate Matter Emissions—Fu-
gitive Dust.

12/11/14
12/11/14
12/11/14
12/11/14
12/11/14
12/11/14

12/11/14

12/11/14

11/17/15, 80 FR 71695
11/17/15, 80 FR 71695
11/17/15, 80 FR 71695
11/17/15, 80 FR 71695
11/17/15, 80 FR 71695
11/17/15, 80 FR 71695

11/17/15, 80 FR 71695

11/17/15, 80 FR 71695

Replaces WAC 173-400-010.
Replaces WAC 173-400-020.
Replaces WAC 173-400-030(38).
Replaces WAC 173-400-030(39).
Replaces WAC 173-400-040(4).

Replaces WAC 173-400-040(9)(a).

Replaces WAC 173-400-040(9)(b).

Washington Department of Ecology Regulations

Washington Administrative Code, Chapter 173-400—General Regulations for Air Pollution Sources

173-400-030 ....

173-400-036 ....
173-400-040 ....

173-400-050 ....
173-400-060 ....
173-400-070 ....
173-400-081 ....
173-400-091 ...
173-400-105 ...

173-400-107 ....

Definitions ......ccccveeveeiiiciiieeeeee

Relocation of Portable Sources ....
General Standards for Maximum
Emissions.

Emission Standards for Combus-
tion and Incineration Units.

Emission Standards for General
Process Units.

Emission Standards for Certain
Source Categories.

Startup and Shutdown ..................

Voluntary Limits on Emissions .....

Records, Monitoring and Report-
ing.

Excess Emissions .........cccccceeeeenne

12/29/12

12/29/12
4/1/11

12/29/12
2/10/05
12/29/12
4/1/11
4/1/11
12/29/12

9/20/93

11/17/15, 80 FR 71695

11/17/15, 80 FR 71695
11/17/15, 80 FR 71695

11/17/15, 80 FR 71695
11/17/15, 80 FR 71695
11/17/15, 80 FR 71695
11/17/15, 80 FR 71695
11/17/15, 80 FR 71695
11/17/15, 80 FR 71695

6/2/95, 60 FR 28726

Except: 173-400-030(38); 173-400-030(39);
173-400-030(91).

Except: 173-400-040(2)(c); 173-400-
040(2)(d);  173-400-040(3); 173-400-
040(4); 173-400-040(5); 173-400-040(7),
second paragraph; 173-400-040(9)(a);
173-400-040(9)(b).

Except:  173-400-050(2);
173-400-050(5).

173-400-050(4);

Except: 173-400-070(7); 173-400-070(8).
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TABLE 4—ADDITIONAL REGULATIONS APPROVED FOR THE BENTON CLEAN AIR AGENCY (BCAA) JURISDICTION—
Continued

[Applicable in Benton County, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction, Indian reservations
and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject to the applicability
sections of WAC 173-400-700, 173-405-012, 173—-410-012, and 173-415-012]

State/local
Stqte/ _Iocal Title/subject effective EPA approval date Explanations
citation date
173-400-110 .... | New Source Review (NSR) for 12/29/12 | 11/17/15, 80 FR 71695 | Except: 173-400-110(1)(c)(ii)(C); 173-400—
Sources and Portable Sources. 110(1)(e); 173—400-110(2)(d);

—The part of WAC 173-400-110(4)(b)(vi)
that says, “not for use with materials con-
taining toxic air pollutants, as listed in
chapter 173-460 WAC,”;

—The part of 400-110(4)(e)(iii) that says,
“where toxic air pollutants as defined in
chapter 173-460 WAC are not emitted”;
The part of 400-110(4)(e)(f)(i) that says,
“that are not toxic air pollutants listed in
chapter 173-460 WAC”;

—The part of 400-110(4)(h)(xviii) that says,
“, to the extent that toxic air pollutant
gases as defined in chapter 173-460 WAC
are not emitted”;

—The part of 400-110(4)(h)(xxxiii) that says,
“where no toxic air pollutants as listed
under chapter 173-460 WAC are emitted”;

—The part of 400-110(4)(h)(xxxiv) that says,
“, or £1% (by weight) toxic air pollutants as
listed in chapter 173—460 WAC”; The part
of 400—110(4)(h)(xxxv) that says, “or <1%
(by weight) toxic air pollutants”;

—The part of 400—110(4)(h)(xxxvi) that says,
“or <1% (by weight) toxic air pollutants as
listed in chapter 173-460 WAC”; 400-
110(4)(h)(xI), second sentence;

—The last row of the table in 173—400-
110(5)(b) regarding exemption levels for
Toxic Air Pollutants.

173-400-111 .... | Processing Notice of Construction 12/29/12 | 11/17/15, 80 FR 71695 | Except: 173—-400-111(3)(h);
Applications for Sources, Sta- —The part of 173-400-111(8)(a)(v) that
tionary Sources and Portable says, “and 173-460-040,”; 173-400-
Sources. 111(9).
173-400-112 .... | Requirements for New Sources in 12/29/12 | 11/17/15, 80 FR 71695 | Except: 173-400-112(8).
Nonattainment Areas—Review
for Compliance with Regula-
tions.
173-400-113 .... | New Sources in Attainment or 12/29/12 | 11/17/15, 80 FR 71695 | Except: 173—-400-113(3), second sentence.
Unclassifiable  Areas—Review
for Compliance with Regula-
tions.
173-400-117 .... | Special Protection Requirements 12/29/12 | 11/17/15, 80 FR 71695 | Except facilities subject to the applicability
for Federal Class | Areas. provisions of WAC 173-400-700.
173-400-118 .... | Designation of Class I, I, and Il 12/29/12 | 11/17/15, 80 FR 71695
Areas.
173—-400-131 .... | Issuance of Emission Reduction 4/1/11 | 11/17/15, 80 FR 71695
Credits.
173-400-136 .... | Use of Emission Reduction Cred- 12/29/12 | 11/17/15, 80 FR 71695
its (ERC).
173-400-151 .... | Retrofit Requirements for Visibility 2/10/05 | 11/17/15, 80 FR 71695
Protection.
173-400-161 .... | Compliance Schedules ................. 3/22/91 | 6/2/95, 60 FR 28726
173-400-171 .... | Public Notice and Opportunity for 12/29/12 | 11/17/15, 80 FR 71695 | Except:
Public Comment. —The part of 173-400-171(3)(b) that says,
“or any increase in emissions of a toxic air
pollutant above the acceptable source im-
pact level for that toxic air pollutant as reg-
ulated under chapter 173-460 WAC”; 173—
400-171(12).
173-400-175 .... | Public Information ...........ccceevvneene 2/10/05 | 11/17/15, 80 FR 71695
173-400-190 .... | Requirements for Nonattainment 3/22/91 | 6/2/95, 60 FR 28726

Areas.
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TABLE 4—ADDITIONAL REGULATIONS APPROVED FOR THE BENTON CLEAN AIR AGENCY (BCAA) JURISDICTION—
Continued

[Applicable in Benton County, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction, Indian reservations
and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject to the applicability
sections of WAC 173-400-700, 173-405-012, 173—-410-012, and 173-415-012]

State/local
State/local Title/subject effective EPA approval date Explanations
citation date
173-400-200 .... | Creditable Stack Height & Disper- 2/10/05 | 11/17/15, 80 FR 71695
sion Techniques.
173-400-205 .... | Adjustment for Atmospheric Con- 3/22/91 | 6/2/95, 60 FR 28726
ditions.
173-400-210 .... | Emission Requirements of Prior 3/22/91 | 6/2/95, 60 FR 28726
Jurisdictions.
173-400-560 .... | General Order of Approval ........... 12/29/12 | 11/17/15, 80 FR 71695 | Except:
—The part of 173—400-560(1)(f) that says,
“173-460 WAC”.
173-400-800 .... | Major Stationary Source and 4/1/11 | 11/17/15, 80 FR 71695
Major Modification in a Non-
attainment Area.
173-400-810 .... | Major  Stationary Source and 12/29/12 | 11/17/15, 80 FR 71695
Major Modification Definitions.
173-400-820 .... | Determining if a New Stationary 12/29/12 | 11/17/15, 80 FR 71695
Source or Modification to a Sta-
tionary Source is Subject to
these Requirements.
173-400-830 .... | Permitting Requirements .............. 12/29/12 | 11/17/15, 80 FR 71695
173-400-840 .... | Emission Offset Requirements ..... 12/29/12 | 11/17/15, 80 FR 71695
173-400-850 .... | Actual Emissions Plantwide Appli- 12/29/12 | 11/17/15, 80 FR 71695
cability Limitation (PAL).
173-400-860 .... | Public Involvement Procedures .... 4/1/11 | 11/17/15, 80 FR 71695

TABLE 5—ADDITIONAL REGULATIONS APPROVED FOR THE NORTHWEST CLEAN AIR AGENCY (NWCAA) JURISDICTION

[Applicable in Island, Skagit and Whatcom counties, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction,
Indian reservations and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject
to the applicability sections of WAC 173-400-700, 173-405-012, 173-410-012, and 173-415-012]

State/local
State/local Title/subject effective EPA approval date Explanations
citation date
Northwest Clean Air Agency Regulations
General Provisions
100 i, Name of Authority .........cccccceereene 9/8/93 | 2/22/95, 60 FR 9778
101 e, Short Title ...coveveeeieeeeeceeee 9/8/93 | 2/22/95, 60 FR 9778
Policy ...cccveveeriene 9/8/93 | 2/22/95, 60 FR 9778
Duties & Powers 9/8/93 | 2/22/95, 60 FR 9778
Adoption of State/Federal Laws 11/13/94 | 10/24/95, 60 FR 54439 | Except section 104.2.
and Rules.
105 e Separability ......ccccoceririenieee 9/8/93 | 2/22/95, 60 FR 9778
Public Records ............... 9/8/93 | 2/22/95, 60 FR 9778
Investigation and Studies ............. 9/8/93 | 2/22/95, 60 FR 9778
Interference or Obstruction ........... 9/8/93 | 2/22/95, 60 FR 9778
112 e False and Misleading Oral State- 9/8/93 | 2/22/95, 60 FR 9778
ments.
113 Service of Notice ........cceceeeeeunenne. 9/8/93 | 2/22/95, 60 FR 9778
114 Confidential Information .. 9/8/93 | 2/22/95, 60 FR 9778
120 . Hearings .....c.cccceveevennen. 9/8/93 | 2/22/95, 60 FR 9778
121 . Orders ...ooooeveeeeeeieeeeee e 9/8/93 | 2/22/95, 60 FR 9778
122 . Appeals from Orders or Violations 9/8/93 | 2/22/95, 60 FR 9778
123 . Status of Orders on Appeal .......... 9/8/93 | 2/22/95, 60 FR 9778
124 . Display of Orders ................... 9/8/93 | 2/22/95, 60 FR 9778
130 . Citations—Notices .... 9/8/93 | 2/22/95, 60 FR 9778
131 . Violations—Notices ... 9/8/93 | 2/22/95, 60 FR 9778
132 . Criminal Penalty ....... 11/13/94 | 10/24/95, 60 FR 54439
133 . Civil Penalty ......ccooevvreeirreene 11/13/94 | 10/24/95, 60 FR 54439
134 . Restraining Orders—Injunction .... 9/8/93 | 2/22/95, 60 FR 9778
135 Additional Enforcement—Compli- 9/8/93 | 2/22/95, 60 FR 9778
ance Schedules.
140 o, Reporting by Government Agen- 9/8/93 | 2/22/95, 60 FR 9778

cies.
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TABLE 5—ADDITIONAL REGULATIONS APPROVED FOR THE NORTHWEST CLEAN AIR AGENCY (NWCAA) JURISDICTION—

Continued

[Applicable in Island, Skagit and Whatcom counties, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction,
Indian reservations and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject
to the applicability sections of WAC 173-400-700, 173-405-012, 173-410-012, and 173-415-012]

State/local
St;:g{ilgﬁal Title/subject effective EPA approval date Explanations
date

145 e, Motor Vehicle Owner Responsi- 9/8/93 | 2/22/95, 60 FR 9778
bility.

150 i, Pollutant  Disclosure—Reporting 9/8/93 | 2/22/95, 60 FR 9778
by Air Containment Sources.

180 v Sampling and Analytical Methods/ 9/8/93 | 2/22/95, 60 FR 9778
References.

Definitions
200 .o Definitions .......cccoeveiiiiiiiiiee 11/13/94 | 10/24/95, 60 FR 54439
Control Procedures

<10 [0 IR Notice of Construction When Re- 11/13/94 | 10/24/95, 60 FR 54439
quired.

301 i, Information Required for Notice of 11/13/94 | 10/24/95, 60 FR 54439
Construction & Application for
Approval, Public Notice, Public
Hearing.

302 . Issuance of Approval or Order ..... 11/13/94 | 10/24/95, 60 FR 54439

303 . Notice of Completion—Notice of 9/8/93 | 2/22/95, 60 FR 9778

Violation.
Approval to Operate Required .....
Registration Required ...................
General Requirements for Reg-

istration.

Exemptions from Registration ......
Classes of Registration ................
Fees
Transfer ...,
Report of Breakdown and Upset ..
Schedule Report of Shutdown or
Start-Up.
Operation and Maintenance .........
Testing and Sampling
Monitoring .......cccceeeeeeene
Instrument Calibration

9/8/93 | 2/22/95, 60 FR 9778
9/8/93 | 2/22/95, 60 FR 9778
9/8/93 | 2/22/95, 60 FR 9778

11/13/94 | 10/24/95, 60 FR 54439
9/8/93 | 2/22/95, 60 FR 9778
11/13/94 | 10/24/95, 60 FR 54439
9/8/93 | 2/22/95, 60 FR 9778
11/13/94 | 10/24/95, 60 FR 54439
9/8/93 | 2/22/95, 60 FR 9778

9/8/93 | 2/22/95, 60 FR 9778
9/8/93 | 2/22/95, 60 FR 9778
9/8/93 | 2/22/95, 60 FR 9778
9/8/93 | 2/22/95, 60 FR 9778

Except section 324.121.

Standards

400 ..o
401 s

410 s

451 s

452 s
455 s
458 ...

460 ..o

462 ..o
466 .....oocvieies

Ambient Air Standards—Forward
Suspended Particulate Standards
(PM-10).
Sulfur Oxide Standards ................
Carbon Monoxide Standards ........
Nitrogen Oxide Standards ............
Ozone Standards .........ccccceeveuveenne
Emission Standards—Forward .....
Emission of Air Contaminant—
Visual Standards.
Motor Vehicle Visual Standards ...
Emission of Particulate Matter .....
Incinerators—Wood Waste Burn-
ers.
Weight/Heat Rate Standard—
Emission of Sulfur Compounds.
Emission of Sulfur Compounds ....
Portland Cement Plants ...............

9/8/93 | 2/22/95, 60 FR 9778
9/8/93 | 2/22/95, 60 FR 9778

9/8/93 | 2/22/95, 60 FR 9778
9/8/93 | 2/22/95, 60 FR 9778
9/8/93 | 2/22/95, 60 FR 9778
9/8/93 | 2/22/95, 60 FR 9778
9/8/93 | 2/22/95, 60 FR 9778
11/13/94 | 10/24/95, 60 FR 54439

9/8/93 | 2/22/95, 60 FR 9778
9/8/93 | 2/22/95, 60 FR 9778
9/8/93 | 2/22/95, 60 FR 9778
9/8/93 | 2/22/95, 60 FR 9778

11/13/94 | 10/24/95, 60 FR 54439
9/8/93 | 2/22/95, 60 FR 9778

Except section 452.5.

Regulated Activities and Prohibitions

Incinerator Burning ...........cccceeue.

Sulfur Compounds in Fuel ............

Particulate Matter from Becoming
Airborne.

Storage of Organic Liquids ...........

9/8/93 | 2/22/95, 60 FR 9778
9/8/93 | 2/22/95, 60 FR 9778
9/8/93 | 2/22/95, 60 FR 9778

9/8/93 | 2/22/95, 60 FR 9778




18510

Federal Register/Vol. 81, No. 62/ Thursday, March 31, 2016/Rules and Regulations

TABLE 5—ADDITIONAL REGULATIONS APPROVED FOR THE NORTHWEST CLEAN AIR AGENCY (NWCAA) JURISDICTION—
Continued

[Applicable in Island, Skagit and Whatcom counties, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction,
Indian reservations and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject
to the applicability sections of WAC 173-400-700, 173-405-012, 173-410-012, and 173-415-012]

State/local
Sté:}}g{ilggal Title/subject effective EPA approval date Explanations
date
580 ..ocoiriiiiiee Volatile Organic Compound Con- 11/13/94 | 10/24/95, 60 FR 54439
trol (VOC).
Washington Department of Ecology Regulations
Washington Administrative Code, Chapter 173-400—General Regulations for Air Pollution Sources
173-400-010 .... | Policy and Purpose ........ccccccoueenee 3/22/91 | 6/2/95, 60 FR 28726
173-400-020 .... | Applicability .. 3/22/91 | 6/2/95, 60 FR 28726
173-400-030 .... | Definitions .........cccevveverieencrieencns 3/22/91 | 6/2/95, 60 FR 28726
173-400-040 .... | General Standards for Maximum 3/22/91 | 6/2/95, 60 FR 28726 Except (1)(c), and (1)(d), (2), (4), and the 2nd
Emissions. paragraph of (6).
173-400-050 .... | Emission Standards for Combus- 3/22/91 | 6/2/95, 60 FR 28726 Except the exception provision in (3).
tion and Incineration Units.
173-400-060 .... | Emission Standards for General 3/22/91 | 6/2/95, 60 FR 28726
Process Units.
173-400-070 .... | Emission Standards for Certain 3/22/91 | 6/2/95, 60 FR 28726 Except (7).
Source Categories.
173-400-081 .... | Startup and Shutdown .................. 9/20/93 | 6/2/95, 60 FR 28726
173-400-091 .... | Voluntary Limits on Emissions ..... 9/20/93 | 6/2/95, 60 FR 28726 9/20/93 version continues to be approved
under the authority of CAA Section 112(l)
with respect to Section 112 hazardous air
pollutants. See 60 FR 28726 (June 2,
1995).
173-400-100 .... | Registration ..........ccccoeeeiiieniiiennnne 9/20/93 | 6/2/95, 60 FR 28726
173-400-105 .... | Records, Monitoring and Report- 9/20/93 | 6/2/95, 60 FR 28726
ing.
173-400-107 .... | Excess Emissions ...........ccceveene 9/20/93 | 6/2/95, 60 FR 28726
173-400-110 .... | New Source Review (NSR) .......... 9/20/93 | 6/2/95, 60 FR 28726
173-400-112 .... | Requirements for New Sources in 9/20/93 | 6/2/95, 60 FR 28726 Except (8).
Nonattainment Areas.
173-400-113 .... | Requirements for New Sources in 9/20/93 | 6/2/95, 60 FR 28726 Except (5).
Attainment or Unclassifiable
Areas.
173-400-151 .... | Retrofit Requirements for Visibility 3/22/91 | 6/2/95, 60 FR 28726
Protection.
173-400-161 .... | Compliance Schedules ................. 3/22/91 | 6/2/95, 60 FR 28726
173-400-171 .... | Public Involvement .........c.cccceeuene 9/20/93 | 6/2/95, 60 FR 28726
173-400-190 .... | Requirements for Nonattainment 3/22/91 | 6/2/95, 60 FR 28726
Areas.
173-400-200 .... | Creditable Stack Height & Disper- 3/22/91 | 6/2/95, 60 FR 28726
sion Techniques.
173-400-205 .... | Adjustment for Atmospheric Con- 3/22/91 | 6/2/95, 60 FR 28726
ditions.
173-400-210 .... | Emission Requirements of Prior 3/22/91 | 6/2/95, 60 FR 28726

Jurisdictions.

TABLE 6—ADDITIONAL REGULATIONS APPROVED FOR THE OLYMPIC REGION CLEAN AIR AGENCY (ORCAA) JURISDICTION

[Applicable in Clallam, Grays Harbor, Jefferson, Mason, Pacific, and Thurston counties, excluding facilities subject to Energy Facilities Site Eval-
uation Council (EFSEC) jurisdiction, Indian reservations and any other area where the EPA or an Indian tribe has demonstrated that a tribe
has jurisdiction, and facilities subject to the applicability sections of WAC 173-400-700, 173-405-012, 173-410-012, and 173-415-012]

State/local . ; State/local :
cz;iitgiigﬁa Title/subject effegtﬁ//eoggte EPA approval date Explanations
Olympic Region Clean Air Agency Regulations
Rule 6.2 Outdoor Burning
6.2.3 i No Residential or Land Clearing 2/4/12 | 10/3/13, 78 FR 61188 | Only as it applies to the cities of Olympia,
Burning. Lacey, and Tumwater.
Curtailment ......cccovevevvviereeeeee 3/18/11 | 10/3/13, 78 FR 61188
Recreational Burning 3/18/11 | 10/3/13, 78 FR 61188
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TABLE 6—ADDITIONAL REGULATIONS APPROVED FOR THE OLYMPIC REGION CLEAN AIR AGENCY (ORCAA)
JURISDICTION—Continued

[Applicable in Clallam, Grays Harbor, Jefferson, Mason, Pacific, and Thurston counties, excluding facilities subject to Energy Facilities Site Eval-
uation Council (EFSEC) jurisdiction, Indian reservations and any other area where the EPA or an Indian tribe has demonstrated that a tribe
has jurisdiction, and facilities subject to the applicability sections of WAC 173-400-700, 173-405-012, 173-410-012, and 173-415-012]

Stfi:g{ilgﬁal Title/subject ef?égiie\‘//tleogglte EPA approval date Explanations
Rule 8.1 Wood Heating
811 s Definitions ......ccccoeviieeiiiiiieiiieees 5/22/10 | 10/3/13, 78 FR 61188
8.1.2(b) and (c) General Emission Standards ........ 5/22/10 | 10/3/13, 78 FR 61188
Prohibited Fuel Types .... 5/22/10 | 10/3/13, 78 FR 61188
Curtailment ........ccccoeeenene 5/22/10 | 10/3/13, 78 FR 61188
Exceptions ........ccccveiiiniiiiieniene 5/22/10 | 10/3/13, 78 FR 61188

Sale and Installation of Uncertified
Woodstoves.

5/22/10

10/3/13, 78 FR 61188

8.1.8 . Disposal of Uncertified 5/22/10 | 10/3/13, 78 FR 61188
Woodstoves.
Washington Department of Ecology Regulations
Washington Administrative Code, Chapter 173-400—General Regulations for Air Pollution Sources
173-400-010 .... | Policy and Purpose 3/22/91 | 6/2/95, 60 FR 28726
173-400-020 .... | Applicability .............. 3/22/91 | 6/2/95, 60 FR 28726
173-400-030 .... | Definitions .........cccevvevirieniniicnicne 3/22/91 | 6/2/95, 60 FR 28726
173-400-040 .... | General Standards for Maximum 3/22/91 | 6/2/95, 60 FR 28726 Except (1)(c), and (1)(d), (2), (4), and the 2nd
Emissions. paragraph of (6).
173-400-050 .... | Emission Standards for Combus- 3/22/91 | 6/2/95, 60 FR 28726 Except the exception provision in (3).
tion and Incineration Units.
173-400-060 .... | Emission Standards for General 3/22/91 | 6/2/95, 60 FR 28726
Process Units.
173-400-070 .... | Emission Standards for Certain 3/22/91 | 6/2/95, 60 FR 28726 Except (7).
Source Categories.
173-400-081 .... | Startup and Shutdown .................. 9/20/93 | 6/2/95, 60 FR 28726
173-400-091 .... | Voluntary Limits on Emissions ..... 9/20/93 | 6/2/95, 60 FR 28726 9/20/93 version continues to be approved
under the authority of CAA Section 112(l)
with respect to Section 112 hazardous air
pollutants. See 60 FR 28726 (June 2,
1995).
173-400-100 .... | Registration .........cccceovvrivenivriencnne 9/20/93 | 6/2/95, 60 FR 28726
173-400-105 .... | Records, Monitoring and Report- 9/20/93 | 6/2/95, 60 FR 28726
ing.
173-400-107 .... | Excess Emissions .........c.cccceeeeee 9/20/93 | 6/2/95, 60 FR 28726
173-400-110 .... | New Source Review (NSR) .......... 9/20/93 | 6/2/95, 60 FR 28726
173-400-112 .... | Requirements for New Sources in 9/20/93 | 6/2/95, 60 FR 28726 Except (8).
Nonattainment Areas.
173-400-113 .... | Requirements for New Sources in 9/20/93 | 6/2/95, 60 FR 28726 Except (5).
Attainment or Unclassifiable
Areas.
173-400-151 .... | Retrofit Requirements for Visibility 3/22/91 | 6/2/95, 60 FR 28726
Protection.
173-400-161 .... | Compliance Schedules ................. 3/22/91 | 6/2/95, 60 FR 28726
173-400-171 .... | Public Involvement ...........c.......... 9/20/93 | 6/2/95, 60 FR 28726
173-400-190 .... | Requirements for Nonattainment 3/22/91 | 6/2/95, 60 FR 28726
Areas.
173-400-200 .... | Creditable Stack Height & Disper- 3/22/91 | 6/2/95, 60 FR 28726
sion Techniques.
173-400-205 .... | Adjustment for Atmospheric Con- 3/22/91 | 6/2/95, 60 FR 28726
ditions.
173-400-210 .... | Emission Requirements of Prior 3/22/91 | 6/2/95, 60 FR 28726

Jurisdictions.
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[Applicable in King, Kitsap, Pierce and Snohomish counties, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) juris-
diction, Indian reservations (excluding non-trust land within the exterior boundaries of the Puyallup Indian Reservation), any other area
where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject to the applicability sections of WAC
173-400-700, 173-405-012, 173—-410-012, and 173-415-012]

State/local
citation

Title/subject

State/local
effective date

EPA approval date

Explanations

Puget Sound Clean Air Agency Regulations

Regulation |—Article 1: Policy, Short Title, and Definitions

POlICY eveeeeirieceeeceeee 11/1/99 | 8/31/04, 69 FR 53007
Name of Agency 11/1/99 | 8/31/04, 69 FR 53007
Short Title .......... 11/1/99 | 8/31/04, 69 FR 53007
Definitions .....cccocvveeereiieieeeeen 5/19/94 | 6/29/95, 60 FR 33734
Regulation I—Article 3: General Provisions
3.04 i Reasonably  Available  Control 4/17/99 | 8/31/04, 69 FR 53007 | Except (e).
Technology.
3.06 ..o Credible Evidence ...........ccocennenee. 11/14/98 | 8/31/04, 69 FR 53007
Regulation I—Article 5: Registration
5.02 .o Applicability and Purpose of the 11/1/96 | 8/6/97, 62 FR 42216
Registration Program.
5.03 i Registration Required ................... 8/13/99 | 8/31/04, 69 FR 53007 | Except (a)(5).
5.05 i General Reporting Requirements 11/1/98 | 8/31/04, 69 FR 53007
for Registration.
Regulation |—Article 6: New Source Review
[SH 0 T Notice of Construction .................. 11/1/96 | 8/6/97, 62 FR 42216
6.04 ...coiiiiie Notice of Construction Review 11/1/97 | 4/21/98, 63 FR 19658
Fees.
6.06 ...coovirieine Public Notice ......c.ccoovveeniieeieen. 5/19/94 | 6/29/95, 60 FR 33734
6.07 .o Order of Approval—Order to Pre- 5/19/94 | 6/29/95, 60 FR 33734
vent Construction.
6.08 ...cooriieiee Emission Reduction Credit Bank- 1/1/93 | 8/29/94, 59 FR 44324
ing.
6.09 . Notice of Completion .................... 5/19/94 | 6/29/95, 60 FR 33734
6.10 .ooeiriiiiee Work Done without an Approval .. 11/1/97 | 4/21/98, 63 FR 19658
Regulation I—Article 7: Operating Permits
7.09 e General Reporting Requirements 11/1/98 | 8/31/04, 69 FR 53007
for Operating Permits.
Regulation I—Article 8: Outdoor Burning
8.04 ... General Conditions for Outdoor 1/1/01 | 8/31/04, 69 FR 53007
Burning.
8.05 ..o Agricultural Burning .........ccccee..e. 1/1/01 | 8/31/04, 69 FR 53007
8.06 ...cocevriiins Outdoor Burning Ozone Contin- 1/23/03 | 8/5/04, 69 FR 47364
gency Measure.
8.09 ..o Description of King County No- 1/1/01 | 8/31/04, 69 FR 53007
Burn Area.
8.10 .o Description of Pierce County No- 1/1/01 | 8/31/04, 69 FR 53007
Burn Area.
811 e Description of Snohomish County 1/1/01 | 8/31/04, 69 FR 53007
No-Burn Area.
8.12 e Description of Kitsap County No- 11/30/02 | 8/31/04, 69 FR 53007
Burn Area.
Regulation |—Article 9: Emission Standards
[SH 01 R Emission of Air Contaminant: Vis- 4/17/99 | 8/31/04, 69 FR 53007 Except (e).
ual Standard.
9.04 .. Opacity Standards for Equipment 6/1/98 | 8/31/04, 69 FR 53007 | Except (d)(2) & (f).
with Continuous Opacity Moni-
toring Systems.
Refuse BUNiNG .....ccccvveervieeiennen. 1/13/94 | 6/29/95, 60 FR 33734
Sulfur Dioxide Emission Standard 5/19/94 | 6/29/95, 60 FR 33734
Fuel Oil Standards ...........ccceevenen. 5/19/94 | 6/29/95, 60 FR 33734
Particulate Matter ~ Emission 6/1/98 | 8/31/04, 69 FR 53007

Standards.
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TABLE 7—ADDITIONAL REGULATIONS APPROVED FOR THE PUGET SOUND CLEAN AIR AGENCY (PSCAA) JURISDICTION—
Continued

[Applicable in King, Kitsap, Pierce and Snohomish counties, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) juris-
diction, Indian reservations (excluding non-trust land within the exterior boundaries of the Puyallup Indian Reservation), any other area
where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject to the applicability sections of WAC
173-400-700, 173-405-012, 173-410-012, and 173—415-012]

State/local
citation

Title/subject

State/local
effective date

EPA approval date

Explanations

Fugitive Dust Control Measures ...
Spray-Coating Operations
Maintenance of Equipment ...........

4/17/99
9/1/01
6/9/88

8/31/04, 69 FR 53007
8/31/04, 69 FR 53007
8/29/94, 59 FR 44324

Regulation I—Article 12: Standards of Performance for Continuous Emission Monitoring Systems

12.01 e Applicability .......cceeevieniiiiniee 6/1/98 | 8/31/04, 69 FR 53007
12.03 .o Continuous Emission Monitoring 11/1/04 | 9/17/13, 78 FR 57073
Systems.
Regulation I—Article 13: Solid Fuel Burning Device Standards
13.01 e Policy and Purpose ........cccccecveene 12/01/12 | 5/29/13, 78 FR 32131
13.02 Definitions ......cccceeviieeiiiieeeeee 12/01/12 | 5/29/13, 78 FR 32131
13.08 ... Opacity Standards .......... 12/01/12 | 5/29/13, 78 FR 32131
13.04 ... Prohibited Fuel Types .... 12/01/12 | 5/29/13, 78 FR 32131
13.05 Curtailment ......ccoeevevereneneeiene 12/01/12 | 5/29/13, 78 FR 32131
13.06 ..cooovieene Emission Performance Standards 12/01/12 | 5/29/13, 78 FR 32131
13.07 oo Contingency Plan ........cccccocoeeeen. 12/01/12 | 5/29/13, 78 FR 32131

Regulation Il—Art

icle 1: Purpose,

Policy, Short Title, and Definitions

Purpose
Policy
Short Title
General Definitions
Special Definitions

11/1/99
11/1/99
11/1/99
12/11/80
9/1/03

8/31/04, 69 FR 53007
8/31/04, 69 FR 53007
8/31/04, 69 FR 53007
2/28/83, 48 FR 8273

9/17/13, 78 FR 57073

Regulation ll—Article 2: Gasolin

e Marketing Emission Standards

Definitions .......cccvveeviiieniieeen, 8/13/99 | 8/31/04, 69 FR 53007
Petroleum Refineries .........c......... 7/15/91 | 8/29/94, 59 FR 44324
Gasoline Loading Terminals ......... 1/13/94 | 6/29/95, 60 FR 33734
Bulk Gasoline Plants ..........c......... 7/15/91 | 8/29/94, 59 FR 44324
Gasoline Stations ..........cccccvveeee... 1/10/00 | 8/31/04, 69 FR 53007
Gasoline Transport Tanks ............ 8/13/99 | 8/31/04, 69 FR 53007
Oxygenated Gasoline Carbon 1/23/03 | 8/5/04, 69 FR 47365
Monoxide Contingency Meas-
ure and Fee Schedule.
210 e Gasoline Station Ozone Contin- 1/23/03 | 8/5/04, 69 FR 47365
gency Measure.
Regulation ll—Article 3: Miscellaneous Volatile Organic Compound Emission Standards
3.01 s Cutback Asphalt Paving ............... 7/15/91 | 8/29/94, 59 FR 44324
3.02 . Volatile Organic Compound Stor- 8/13/99 | 8/31/04, 69 FR 53007
age Tanks.
3.03 . Can and Paper Coating Oper- 3/17/94 | 6/29/95, 60 FR 33734
ations.
3.04 . Motor Vehicle and Mobile Equip- 9/1/03 | 9/17/13, 78 FR 57073
ment Coating Operations.
3.05 . Graphic Arts Systems ................... 1/13/94 | 6/29/95, 60 FR 33734
3.08 ..o Polyester, Vinylester, Gelcoat, 1/13/94 | 6/29/95, 60 FR 33734
and Resin Operations.
3.09 i Aerospace Component Coating 1/13/94 | 6/29/95, 60 FR 33734
Operations.
Washington Department of Ecology Regulations
Washington Administrative Code, Chapter 173-400—General Regulations for Air Pollution Sources
173-400-010 .... | Policy and Purpose ...........cccecueenee 3/22/91 | 6/2/95, 60 FR 28726
173-400-020 .... | Applicability 3/22/91 | 6/2/95, 60 FR 28726
173-400-030 .... | Definitions .......ccccocviiieiiiiiiiiiee 3/22/91 | 6/2/95, 60 FR 28726
173-400-040 .... | General Standards for Maximum 3/22/91 | 6/2/95, 60 FR 28726 Except (1)(c), and (1)(d), (2), (4), and the 2nd

Emissions.

paragraph of (6).
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TABLE 7—ADDITIONAL REGULATIONS APPROVED FOR THE PUGET SOUND CLEAN AIR AGENCY (PSCAA) JURISDICTION—
Continued

[Applicable in King, Kitsap, Pierce and Snohomish counties, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) juris-
diction, Indian reservations (excluding non-trust land within the exterior boundaries of the Puyallup Indian Reservation), any other area
where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject to the applicability sections of WAC
173-400-700, 173-405-012, 173-410-012, and 173—415-012]

S’g}g{ilggal Title/subject ef?éi}iev/zlaogglte EPA approval date Explanations
173-400-050 .... | Emission Standards for Combus- 3/22/91 | 6/2/95, 60 FR 28726 Except the exception provision in (3).
tion and Incineration Units.
173-400-060 .... | Emission Standards for General 3/22/91 | 6/2/95, 60 FR 28726
Process Units.
173-400-070 .... | Emission Standards for Certain 3/22/91 | 6/2/95, 60 FR 28726 Except (7).
Source Categories.
173-400-081 .... | Startup and Shutdown .................. 9/20/93 | 6/2/95, 60 FR 28726
173-400-091 .... | Voluntary Limits on Emissions ..... 9/20/93 | 6/2/95, 60 FR 28726 9/20/93 version continues to be approved
under the authority of CAA Section 112()
with respect to Section 112 hazardous air
pollutants. See 60 FR 28726 (June 2,
1995). issued pursuant to this section.
173-400-100 .... | Registration .........cccccevvrvinivriinenns 9/20/93 | 6/2/95, 60 FR 28726
173-400-105 .... | Records, Monitoring and Report- 9/20/93 | 6/2/95, 60 FR 28726
ing.
173-400-107 .... | Excess EmIssions .........ccccceeveenne 9/20/93 | 6/2/95, 60 FR 28726
173-400-110 .... | New Source Review (NSR) .......... 9/20/93 | 6/2/95, 60 FR 28726
173-400-112 .... | Requirements for New Sources in 9/20/93 | 6/2/95, 60 FR 28726 Except (8).
Nonattainment Areas.
173-400-113 .... | Requirements for New Sources in 9/20/93 | 6/2/95, 60 FR 28726 Except (5).
Attainment or Unclassifiable
Areas.
173-400-151 .... | Retrofit Requirements for Visibility 3/22/91 | 6/2/95, 60 FR 28726
Protection.
173-400-161 .... | Compliance Schedules 3/22/91 | 6/2/95, 60 FR 28726
173-400-171 .... | Public Involvement ....................... 9/20/93 | 6/2/95, 60 FR 28726
173-400-190 .... | Requirements for Nonattainment 3/22/91 | 6/2/95, 60 FR 28726
Areas.
173-400-200 .... | Creditable Stack Height & Disper- 3/22/91 | 6/2/95, 60 FR 28726
sion Techniques.
173-400-205 .... | Adjustment for Atmospheric Con- 3/22/91 | 6/2/95, 60 FR 28726
ditions.
173-400-210 .... | Emission Requirements of Prior 3/22/91 | 6/2/95, 60 FR 28726
Jurisdictions.

TABLE 8—ADDITIONAL REGULATIONS APPROVED FOR THE SOUTHWEST CLEAN AIR AGENCY (SWCAA) JURISDICTION

[Applicable in Clark, Cowlitz, Lewis, Skamania and Wahkiakum counties, excluding facilities subject to Energy Facilities Site Evaluation Council
(EFSEC) jurisdiction, Indian reservations and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction,
and facilities subject to the applicability sections of WAC 173-400-700, 173-405-012, 173—-410-012, and 173-415-012]

Sté:}}g{ilggal Title/subject ef?(;g}scleogglte EPA approval date Explanations
Southwest Clean Air Agency Regulations
General Regulations for Air Pollution Sources
400-010 Policy and Purpose ........cccccceenee 9/21/95 | 2/26/97, 62 FR 8624
400-020 ... ... | Applicability 9/21/95 | 2/26/97, 62 FR 8624
400-030 ............ Definitions .......cccoecviiiiniiiieciicee 11/21/96 | 5/19/97, 62 FR 27204 | Except 2nd sentence in two subsections (14)
& (49), subsection (84).
400-040 ............ General Standards for Maximum 9/21/95 | 2/26/97, 62 FR 8624 Except (1)(c), and (1)(d), (2), (4), and the ex-
Emissions. ception provision of (6)(a).
400-050 ............ Emission Standards for Combus- 9/21/95 | 2/26/97, 62 FR 8624 Except the exception provision in (3).
tion and Incineration Units.
400-052 ............ Stack Sampling of Major Combus- 9/21/95 | 2/26/97, 62 FR 8624
tion Sources.
400-060 ............ Emission Standards for General 9/21/95 | 2/26/97, 62 FR 8624
Process Units.
400-070 .....coc... Emission Standards for Certain 9/21/95 | 2/26/97, 62 FR 8624 Except (5).
Source Categories.
400-074 Gasoline Transport Tankers ......... 9/21/95 | 2/26/97, 62 FR 8624
400-081 ... Startup and Shutdown .................. 9/21/95 | 2/26/97, 62 FR 8624
400-090 ... Voluntary Limits on Emissions ..... 11/8/93 | 5/3/95, 60 FR 21703
400-091 Voluntary Limits on Emissions ..... 9/21/95 | 2/26/97, 62 FR 8624
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TABLE 8—ADDITIONAL REGULATIONS APPROVED FOR THE SOUTHWEST CLEAN AIR AGENCY (SWCAA) JURISDICTION—
Continued

[Applicable in Clark, Cowlitz, Lewis, Skamania and Wahkiakum counties, excluding facilities subject to Energy Facilities Site Evaluation Council
(EFSEC) jurisdiction, Indian reservations and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction,
and facilities subject to the applicability sections of WAC 173-400-700, 173-405-012, 173—-410-012, and 173-415-012]

Stg}:{ilggal Title/subject ef?éi}i?//leogglt e EPA approval date Explanations

400-100 ............ Registration and Operating Per- 9/21/95 | 2/26/97, 62 FR 8624 Except the first sentence of (3)(a)(iv) & (4).
mits.

400-101 ............ Sources Exempt from Registration 11/21/96 | 5/19/97, 62 FR 27204
Requirements.

400-105 ............ Records, Monitoring and Report- 9/21/95 | 2/26/97, 62 FR 8624
ing.

400-107 ............ Excess Emissions .........cccccceeeeenne 9/21/95 | 2/26/97, 62 FR 8624

400-109 ............ Notice of Construction Application 11/21/96 | 5/19/97, 62 FR 27204 | Except subsections (3)(b), (3)(c), (3)(9),

3)(h), (3)(0)-

400-110 ..ccceenee New Source Review ..........ccccceeene 11/21/96 | 5/19/97, 62 FR 27204

400-111 ............ Requirements for Sources in a 11/21/96 | 5/19/97, 62 FR 27204
Maintenance Plan Area.

400-112 ...t Requirements for New Sources in 11/21/96 | 5/19/97, 62 FR 27204
Nonattainment Areas.

400-113 ............ Requirements for New Sources in 11/21/96 | 5/19/97, 62 FR 27204
Attainment or Nonclassifiable
Areas.

400-114 ............ Requirements for Replacement or 11/21/96 | 5/19/97, 62 FR 27204
Substantial Alteration for Emis-
sion Control Technology at an
Existing Stationary Source.

400-116 Maintenance of Equipment ........... 11/21/96 | 5/19/97, 62 FR 27204

400-151 Retrofit Requirements for Visibility 9/21/95 | 2/26/97, 62 FR 8624
Protection.

400-161 ............ Compliance Schedules ................. 9/21/95 | 2/26/97, 62 FR 8624

400-171 ....ceeeee Public Involvement ..........c.cccce.... 9/21/95 | 2/26/97, 62 FR 8624

400-190 ............ Requirements for Nonattainment 11/21/96 | 5/19/97, 62 FR 27204
Areas.

400-200 ............ Creditable Stack Height & Disper- 9/21/95 | 2/26/97, 62 FR 8624
sion Techniques.

400-205 ............ Adjustment for Atmospheric Con- 9/21/95 | 2/26/97, 62 FR 8624
ditions.

400-210 ..ccceenee Emission Requirements of Prior 9/21/95 | 2/26/97, 62 FR 8624
Jurisdictions.

400-220 ... Requirements for Board Members 9/21/95 | 2/26/97, 62 FR 8624

400-230 Regulatory Actions & Civil Pen- 9/21/95 | 2/26/97, 62 FR 8624
alties.

400-240 Criminal Penalties ............ccoceenuenne. 9/21/95 | 2/26/97, 62 FR 8624

400-250 ... Appeals .............. 9/21/95 | 2/26/97, 62 FR 8624

400260 ... Conflict of Interest ..........cccuveeee... 9/21/95 | 2/26/97, 62 FR 8624

400-270 Confidentiality of Records & Infor- 9/21/95 | 2/26/97, 62 FR 8624
mation.

400-280 ............ Powers of Authority .........ccccccveueee. 9/21/95 | 2/26/97, 62 FR 8624

Emission Standards and Controls for Sources Emitting Volatile Organic Compounds

490010 ............ Policy and Purpose ........cccccceenee 11/21/96 | 5/19/97, 62 FR 27204

490020 ............ Definitions ......cccceveiieeiiiieeieeee 11/21/96 | 5/19/97, 62 FR 27204

490025 ............ General Applicability ..........cccc..... 11/21/96 | 5/19/97, 62 FR 27204

490-030 ... Registration and Reporting ......... 11/21/96 | 5/19/97, 62 FR 27204

490-040 ... Requirements .......cccccoecceeiicieenns 11/21/96 | 5/19/97, 62 FR 27204

490-080 ............ Exceptions & Alternative Methods 11/21/96 | 5/19/97, 62 FR 27204

490-090 ............ New Source Review ...........cccceeene 11/21/96 | 5/19/97, 62 FR 27204

490-200 ............ Petroleum Refinery Equipment 11/21/96 | 5/19/97, 62 FR 27204
Leaks.

490-201 ............ Petroleum Liquid Storage in Ex- 11/21/96 | 5/19/97, 62 FR 27204
ternal Floating Roof Tanks.

490-202 ............ Leaks from Gasoline Transport 11/21/96 | 5/19/97, 62 FR 27204
Tanks and Vapor Collection
Systems.

490-208 ............ Perchloroethylene Dry Cleaning 11/21/96 | 5/19/97, 62 FR 27204
Systems.

490204 ........... Graphic Arts Systems ................... 11/21/96 | 5/19/97, 62 FR 27204

490-205 ............ Surface Coating of Miscellaneous 11/21/96 | 5/19/97, 62 FR 27204
Metal Parts and Products.

490-207 ............ Surface Coating of Flatwood Pan- 11/21/96 | 5/19/97, 62 FR 27204

eling.
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Conti

nued

[Applicable in Clark, Cowlitz, Lewis, Skamania and Wahkiakum counties, excluding facilities subject to Energy Facilities Site Evaluation Council
(EFSEC) jurisdiction, Indian reservations and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction,
and facilities subject to the applicability sections of WAC 173-400-700, 173-405-012, 173—-410-012, and 173-415-012]

Stéai}g{ilgﬁal Title/subject ef?éﬂﬁ,/éoﬁglt e EPA approval date Explanations

490-208 ............ Aerospace Assembly & Compo- 11/21/96 | 5/19/97, 62 FR 27204

nent Coating Operations.
Emissions Standards and Controls for Sources Emitting Gasoline Vapors

491-010 ... Policy and Purpose ..... 11/21/96 | 5/19/97, 62 FR 27204

491-015 ... Applicability .......c.cccceeue 11/21/96 | 5/19/97, 62 FR 27204

491-020 ... Definitions ....... 11/21/96 | 5/19/97, 62 FR 27204

491-030 ... Registration ........cccooeeveereiieenennen. 11/21/96 | 5/19/97, 62 FR 27204

491-040 ... Gasoline Vapor Control Require- 11/21/96 | 5/19/97, 62 FR 27204
ments.

491-050 ............ Failures, Certification, Testing & 11/21/96 | 5/19/97, 62 FR 27204
Recordkeeping.

491060 ............ Severability .......cccooiiiiiiiiiiie 11/21/96 | 5/19/97, 62 FR 27204

Oxygenated Fuels

492-010 Policy and Purpose .........ccccccoeue.. 11/21/96 | 4/30/97, 62 FR 23363

492-020 ... Applicability .........ccccee.. 11/21/96 | 4/30/97, 62 FR 23363

492-030 ... Definitions ........cccoovveeniinns 11/21/96 | 4/30/97, 62 FR 23363

492-040 ... Compliance Requirements .... 11/21/96 | 4/30/97, 62 FR 23363

492-050 ............ | Registration Requirements ........... 11/21/96 | 4/30/97, 62 FR 23363

492-060 ............ Labeling Requirements ................. 11/21/96 | 4/30/97, 62 FR 23363

492-070 Control Area and Control Period .. 11/21/96 | 4/30/97, 62 FR 23363

492-080 ... Enforcement and Compliance ...... 11/21/96 | 4/30/97, 62 FR 23363

492-090 ............ | Unplanned Conditions .................. 11/21/96 | 4/30/97, 62 FR 23363

492—-100 ............ Severability .......cccooeiiiiiiiiiieee 11/21/96 | 4/30/97, 62 FR 23363

VOC Area Source Rules

493-100 ............ Consumer Products (Reserved) ... 05/26/96 | 5/19/97, 62 FR 27204

493-200-010 .... | Applicability ........cccccevivrvenvrieenenne 05/26/96 | 5/19/97, 62 FR 27204

493-200-020 .... | Definitions ........cccevvevercvencreenecnnn 05/26/96 | 5/19/97, 62 FR 27204

493-200-030 .... | Spray Paint Standards & Exemp- 05/26/96 | 5/19/97, 62 FR 27204
tions.

493-200-040 .... | Requirements for Manufacture, 05/26/96 | 5/19/97, 62 FR 27204
Sale and Use of Spray Paint.

493-200-050 .... | Recordkeeping & Reporting Re- 05/26/96 | 5/19/97, 62 FR 27204
quirements.

493-200-060 .... | Inspection and Testing Require- 05/26/96 | 5/19/97, 62 FR 27204
ments.

493-300-010 .... | Applicability ......ccceeveeiiiiiiiiiiieens 05/26/96 | 5/19/97, 62 FR 27204

493-300-020 .... | Definitions 05/26/96 | 5/19/97, 62 FR 27204

493-300-030 .... | Standards 05/26/96 | 5/19/97, 62 FR 27204

493-300-040 .... | Requirements for Manufacture, 05/26/96 | 5/19/97, 62 FR 27204
Sale and Use of Architectural
Coatings.

493-300-050 .... | Recordkeeping & Reporting Re- 05/26/96 | 5/19/97, 62 FR 27204
quirements.

493-300-060 .... | Inspection and Testing Require- 05/26/96 | 5/19/97, 62 FR 27204
ments.

493-400-010 .... | Applicability ........ccccevvrverireennn 05/26/96 | 5/19/97, 62 FR 27204

493-400-020 .... | Definitions ....... 05/26/96 | 5/19/97, 62 FR 27204

493-400-030 .... | Coating Standards & Exemptions 05/26/96 | 5/19/97, 62 FR 27204

493-400-040 .... | Requirements for Manufacture & 05/26/96 | 5/19/97, 62 FR 27204
Sale of Coating.

493-400-050 .... | Requirements for Motor Vehicle 05/26/96 | 5/19/97, 62 FR 27204
Refinishing in Vancouver
AQMA.

493-400-060 .... | Recordkeeping and Reporting Re- 05/26/96 | 5/19/97, 62 FR 27204
quirements.

493-400-070 .... | Inspection & Testing Require- 05/26/96 | 5/19/97, 62 FR 27204
ments.

493-500-010 .... | Applicability ........cccceevvrvenirieennnn 05/26/96 | 5/19/97, 62 FR 27204

493-500-020 .... | Compliance Extensions .. 05/26/96 | 5/19/97, 62 FR 27204

493-500-030 .... | Exemption from Disclosure to th 05/26/96 | 5/19/97, 62 FR 27204

Public.
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TABLE 8—ADDITIONAL REGULATIONS APPROVED FOR THE SOUTHWEST CLEAN AIR AGENCY (SWCAA) JURISDICTION—
Continued

[Applicable in Clark, Cowlitz, Lewis, Skamania and Wahkiakum counties, excluding facilities subject to Energy Facilities Site Evaluation Council
(EFSEC) jurisdiction, Indian reservations and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction,
and facilities subject to the applicability sections of WAC 173-400-700, 173-405-012, 173—-410-012, and 173-415-012]

St;}g{ilggal Title/subject ef?éi}i?//mleogaalte EPA approval date Explanations
493-500-040 .... | Future Review ........cccocceeiiiiiennnne 05/26/96 | 5/19/97, 62 FR 27204
Washington Department of Ecology Regulations
Washington Administrative Code, Chapter 173-400—General Regulations for Air Pollution Sources
173-400-010 .... | Policy and Purpose ........c.cccceeune 03/22/91 | 6/2/95, 60 FR 28726
173-400-020 .... | Applicability 03/22/91 | 6/2/95, 60 FR 28726
173-400-030 .... | Definitions ........ccccoeviieeiiiiiiiieeenne 03/22/91 | 6/2/95, 60 FR 28726
173-400-040 .... | General Standards for Maximum 03/22/91 | 6/2/95, 60 FR 28726 Except (1)(c), and (1)(d), (2), (4), and the 2nd
Emissions. paragraph of (6).
173-400-050 .... | Emission Standards for Combus- 03/22/91 | 6/2/95, 60 FR 28726 Except the exception provision in (3).
tion and Incineration Units.
173-400-060 .... | Emission Standards for General 03/22/91 | 6/2/95, 60 FR 28726
Process Units.
173-400-070 .... | Emission Standards for Certain 03/22/91 | 6/2/95, 60 FR 28726 Except (7).
Source Categories.
173-400-081 .... | Startup and Shutdown .................. 09/20/93 | 6/2/95, 60 FR 28726
173-400-091 .... | Voluntary Limits on Emissions ..... 09/20/93 | 6/2/95, 60 FR 28726 9/20/93 version continues to be approved
under the authority of CAA Section 112(l)
with respect to Section 112 hazardous air
pollutants. See 60 FR 28726 (June 2,
1995).
173-400-100 .... | Registration ........ccccoeviiiniincinnnns 09/20/93 | 6/2/95, 60 FR 28726
173-400-105 .... | Records, Monitoring and Report- 09/20/93 | 6/2/95, 60 FR 28726
ing.
173-400-107 .... | Excess EmIsSions .......c.ccccceeevennene 09/20/93 | 6/2/95, 60 FR 28726
173-400-110 .... | New Source Review (NSR) .......... 09/20/93 | 6/2/95, 60 FR 28726
173-400-112 .... | Requirements for New Sources in 09/20/93 | 6/2/95, 60 FR 28726 Except (8).
Nonattainment Areas.
173-400-113 .... | Requirements for New Sources in 09/20/93 | 6/2/95, 60 FR 28726 Except (5).
Attainment or Unclassifiable
Areas.
173-400-151 .... | Retrofit Requirements for Visibility 03/22/91 | 6/2/95, 60 FR 28726
Protection.
173-400-161 .... | Compliance Schedules ................. 03/22/91 | 6/2/95, 60 FR 28726
173-400-171 .... | Public Involvement .........cccccceene 09/20/93 | 6/2/95, 60 FR 28726
173-400-190 .... | Requirements for Nonattainment 03/22/91 | 6/2/95, 60 FR 28726
Areas.
173-400-200 .... | Creditable Stack Height & Disper- 03/22/91 | 6/2/95, 60 FR 28726
sion Techniques.
173-400-205 .... | Adjustment for Atmospheric Con- 03/22/91 | 6/2/95, 60 FR 28726
ditions.
173-400-210 .... | Emission Requirements of Prior 03/22/91 | 6/2/95, 60 FR 28726

Jurisdictions.

TABLE 9—ADDITIONAL REGULATIONS APPROVED FOR THE SPOKANE REGIONAL CLEAN AIR AGENCY (SRCAA)
JURISDICTION

[Applicable in Spokane County, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction, Indian reservations
and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject to the applicability
sections of WAC 173-400-700, 173-405-012, 173-410-012, and 173-415-012]

local ] . local )
Stceggiigga Title/subject ef?etﬁiev/eoggte EPA approval date Explanations
Spokane Regional Clean Air Agency Regulations
Regulation I—Article VI—Emissions Prohibited
6.05 ..o Particulate Matter & Pre- 11/12/93 | 1/27/97, 62 FR 3800
venting Particulate Matter
from becoming Airborne.
6.14 i Standards for Control of Par- 2/13/99 | 4/12/99, 64 FR 17545

ticulate Matter on Paved
Surfaces.
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TABLE 9—ADDITIONAL REGULATIONS APPROVED FOR THE SPOKANE REGIONAL CLEAN AIR AGENCY (SRCAA)
JURISDICTION—Continued

[Applicable in Spokane County, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction, Indian reservations
and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject to the applicability
sections of WAC 173-400-700, 173-405-012, 173-410-012, and 173-415-012]

Stgitg/tli_gﬁal Title/Subject eﬁ;actt?éléoggtle EPA Approval date Explanations
6.15 i Standards for Control of Par- 2/13/99 | 4/12/99, 64 FR 17545
ticulate Matter on Unpaved
Roads.
6.16 ..o Motor Fuel Specifications for 7/6/95 | 9/22/97, 62 FR 49442~ * correction: 12/31/97, 62 FR 68187.
Oxygenated Gasoline.
Regulation I—Article VIll—Solid Fuel Burning Device Standards
8.01 (i PUrpose ......cccccevercencieeniene 9/02/14 | 9/28/15, 80 FR 58216
8.02 .o Applicability ......cccooeiiiiiiins 9/02/14 | 9/28/15, 80 FR 58216
... | Definitions ......ccccovvveiiiiiie 9/02/14 | 9/28/15, 80 FR 58216
Emission Performance Stand- 9/02/14 | 9/28/15, 80 FR 58216 Except the incorporation by reference of
ards. WAC 173-433-130, 173-433-170,
and 173-433-200.
8.05 oo Opacity Standards ........c...c...... 9/02/14 | 9/28/15, 80 FR 58216
8.06 ..ooovvieieinne Prohibited Fuel Types ............. 9/02/14 | 9/28/15, 80 FR 58216
8.07 oo Curtailment .......ccccovvenieniinenns 9/02/14 | 9/28/15, 80 FR 58216
... | Exemptions .......cccocoiniiiiiinnn. 9/02/14 | 9/28/15, 80 FR 58216
Procedure to Geographically 9/02/14 | 9/28/15, 80 FR 58216
Limit Solid Fuel Burning De-
vices.
8.10 oo Restrictions on Installation of 9/02/14 | 9/28/15, 80 FR 58216

Solid Fuel Burning Devices.

Regulation ll—Article IV—Emissions Prohibited

4.01 e, Particulate Emissions—Grain 4/26/79 | 6/5/80, 45 FR 37821
Loading Restrictions.

Washington Department of Ecology Regulations

Washington Administrative Code, Chapter 173-400—General Regulations for Air Pollution Sources

173-400-010 ..... Policy and Purpose ................. 3/22/91 | 6/2/95, 60 FR 28726

173-400-020 ..... Applicability . 3/22/91 | 6/2/95, 60 FR 28726

173-400-030 ..... Definitions ......ccccoeveeiiiienenien. 3/22/91 | 6/2/95, 60 FR 28726

173-400-040 ..... General Standards for Max- 3/22/91 | 6/2/95, 60 FR 28726 Except (1)(c), and (1)(d), (2), (4), and the
imum Emissions. 2nd paragraph of (6).

173-400-050 ..... Emission Standards for Com- 3/22/91 | 6/2/95, 60 FR 28726 Except the exception provision in (3).
bustion and Incineration
Units.

173-400-060 ..... Emission Standards for Gen- 3/22/91 | 6/2/95, 60 FR 28726
eral Process Units.

173-400-070 ..... Emission Standards for Cer- 3/22/91 | 6/2/95, 60 FR 28726 Except (7)
tain Source Categories.

173-400-081 ..... Startup and Shutdown ............ 9/20/93 | 6/2/95, 60 FR 28726

173-400-091 ..... Voluntary Limits on Emissions 9/20/93 | 6/2/95, 60 FR 28726 9/20/93 version continues to be ap-

proved under the authority of CAA
Section 112(l) with respect to Section
112 hazardous air pollutants See 60
FR 28726 (June 2, 1995).

173-400-100 ..... Registration .........cccccovvvrieennene. 9/20/93 | 6/2/95, 60 FR 28726

173-400-105 ..... Records, Monitoring and Re- 9/20/93 | 6/2/95, 60 FR 28726
porting.

173-400-107 ..... Excess Emissions .........cccc.... 9/20/93 | 6/2/95, 60 FR 28726

173-400-110 ..... New Source Review (NSR) .... 9/20/93 | 6/2/95, 60 FR 28726

173-400-112 ..... Requirements for New 9/20/93 | 6/2/95, 60 FR 28726 Except (8).
Sources in Nonattainment
Areas.

173-400-113 ..... Requirements for New 9/20/93 | 6/2/95, 60 FR 28726 Except (5).

Sources in Attainment or
Unclassifiable Areas.

173-400-151 ..... Retrofit Requirements for Visi- 3/22/91 | 6/2/95, 60 FR 28726
bility Protection.
173-400-161 ..... Compliance Schedules ........... 3/22/91 | 6/2/95, 60 FR 28726

173-400-171 ..... Public Involvement .................. 9/20/93 | 6/2/95, 60 FR 28726
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TABLE 9—ADDITIONAL REGULATIONS APPROVED FOR THE SPOKANE REGIONAL CLEAN AIR AGENCY (SRCAA)
JURISDICTION—Continued

[Applicable in Spokane County, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction, Indian reservations
and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject to the applicability
sections of WAC 173-400-700, 173-405-012, 173-410-012, and 173-415-012]

Statell ocal Title/Subject onate/Local EPA Approval date Explanations
173-400-190 ..... Requirements for Nonattain- 3/22/91 | 6/2/95, 60 FR 28726
ment Areas.
173-400-200 ..... Creditable Stack Height & Dis- 3/22/91 | 6/2/95, 60 FR 28726
persion Techniques.
173-400-205 ..... Adjustment for Atmospheric 3/22/91 | 6/2/95, 60 FR 28726
Conditions.
173-400-210 ..... Emission Requirements of 3/22/91 | 6/2/95, 60 FR 28726

Prior Jurisdictions.

TABLE 10—ADDITIONAL REGULATIONS APPROVED FOR THE YAKIMA REGIONAL CLEAN AIR AGENCY (YRCAA)
JURISDICTION

[Applicable in Yakima County, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction, Indian reservations
and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject to the applicability
sections of WAC 173-400-700, 173-405-012, 173—-410-012, and 173-415-012]

State/local
citation

Title/subject

State/local
effective date

EPA approval date

Explanations

Yakima Regional Clean Air Agency Regulations

Article I—Policy, Short Title and Definitions

POlICY e
Short Title ....
Definitions

12/15/95 | 2/2/98, 63 FR 5269
11/18/93 | 2/2/98, 63 FR 5269
12/15/95 | 2/2/98, 63 FR 5269

Article ll—General Provisions

Control Officer—Powers & Duties
Miscellaneous Provisions .............
Confidentiality .................

Advisory Council

11/18/93 | 2/2/98, 63 FR 5269
11/18/93 | 2/2/98, 63 FR 5269
11/18/93 | 2/2/98, 63 FR 5269
11/18/93 | 2/2/98, 63 FR 5269

Article lll—Violations—Orders and Hearings

Notice of Violation—Corrective
Action Hearings.

Finality of Order .........cccocovvveennnn.

Stay of Order Pending Appeal .....

Voluntary Compliance ..................

11/18/93 | 2/2/98, 63 FR 5269

11/18/93 | 2/2/98, 63 FR 5269
11/18/93 | 2/2/98, 63 FR 5269
11/18/93 | 2/2/98, 63 FR 5269

Article IV—Registration and Notice of Construction

Registration ...........cccc......
Notice of Construction ...
Exceptions to Article 4

12/15/95 | 2/2/98, 63 FR 5269
12/15/95 | 2/2/98, 63 FR 5269
11/18/93 | 2/2/98, 63 FR 5269

Article V—Emissions Standards and Preventative Measures

Outdoor Burning .....cc.ccceveereeeenene

Regulations Applicable to all Out-
door Burning.

Regulations Applicable to all Out-
door Burning within Jurisdiction
of the Yakima County Clean Air
Authority, Local Cities, Towns,
Fire Protection Districts and
Conservation Districts.

Regulations Applicable to Permits
Issued by the Yakima County
Clean Air Authority for all Other
Outdoor Burning.

Additional Restrictions on Outdoor
Burning.

General Standards for Maximum
Permissible Emissions.

12/15/95 | 2/2/98, 63 FR 5269
12/15/95 | 2/2/98, 63 FR 5269

12/15/95 | 2/2/98, 63 FR 5269

12/15/95 | 2/2/98, 63 FR 5269

12/15/95 | 2/2/98, 63 FR 5269

12/15/95 | 2/2/98, 63 FR 5269
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TABLE 10—ADDITIONAL REGULATIONS APPROVED FOR THE YAKIMA REGIONAL CLEAN AIR AGENCY (YRCAA)
JURISDICTION—Continued

[Applicable in Yakima County, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction, Indian reservations
and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject to the applicability
sections of WAC 173-400-700, 173-405-012, 173—-410-012, and 173-415-012]

Stg:g{ilgﬁal Title/subject ef?éﬁﬁl/éogglte EPA approval date Explanations
5.07 oo Minimum Emission Standards for 12/15/95 | 2/2/98, 63 FR 5269
Combustion and Incineration
Sources.
508 .oieeeeiies Minimum Emissions Standards for 12/15/95 | 2/2/98, 63 FR 5269
General Process Sources.
510 oo Sensitive Area Designation .......... 6/20/94 | 2/2/98, 63 FR 5269
5.11 Monitoring and Special Reporting 12/15/95 | 2/2/98, 63 FR 5269
5.12 Preventive Measures .................... 11/18/93 | 2/2/98, 63 FR 5269

Article VIIl—Penalty and Severability

8.01 .o Penalty for Violation ..........cc......... 11/18/93 | 2/2/98, 63 FR 5269
8.02 Additional/Alternative Penalties .... 12/15/95 | 2/2/98, 63 FR 5269
8.03 ... Assurance of Discontinuance ....... 11/18/93 | 2/2/98, 63 FR 5269
8.04 ... Restraining Order—Injunctions .... 11/18/93 | 2/2/98, 63 FR 5269
8.05 Severability ......ccccoceveriininene 12/15/95 | 2/2/98, 63 FR 5269
Article IX—Woodstoves and Fireplaces
POlICY v 11/18/93 | 2/2/98, 63 FR 5269
OPACHY ..o 11/18/93 | 2/2/98, 63 FR 5269
Prohibitive Fuel Types ........c......... 11/18/93 | 2/2/98, 63 FR 5269
Limitations of Sales of Solid Fuel 11/18/93 | 2/2/98, 63 FR 5269
Burning Devices.
9.05 i Prohibition of Visible Emissions 12/15/95 | 2/2/98, 63 FR 5269
During Air Pollution Episodes.
Article XIl—Adoption of State and Federal Regulations
12.01 e, State Regulations ...........cccocceeee. 12/15/95 | 2/2/98, 63 FR 5269
Article Xlll—Fee Schedules and Other Charges
13.01 e, Registration and Fee Schedule .... 1/13/94 | 2/2/98, 63 FR 5269
13.02 .o Notice of Construction Fee 6/20/94 | 2/2/98, 63 FR 5269
Schedule.
13.03 e Outdoor Burning Permit Fees ...... 6/20/94 | 2/2/98, 63 FR 5269
Washington Department of Ecology Regulations
Washington Administrative Code, Chapter 173-400—General Regulations for Air Pollution Sources
173-400-010 .... | Policy and Purpose ..........cccceeune 3/22/91 | 6/2/95, 60 FR 28726
173-400-020 .... | Applicability 3/22/91 | 6/2/95, 60 FR 28726
173-400-030 .... | Definitions ........cccceevieeeeiiieeiienne 3/22/91 | 6/2/95, 60 FR 28726
173-400-040 .... | General Standards for Maximum 3/22/91 | 6/2/95, 60 FR 28726 Except (1)(c), and (1)(d), (2), (4), and the 2nd
Emissions. paragraph of (6).
173-400-050 .... | Emission Standards for Combus- 3/22/91 | 6/2/95, 60 FR 28726 Except the exception provision in (3).
tion and Incineration Units.
173-400-060 .... | Emission Standards for General 3/22/91 | 6/2/95, 60 FR 28726
Process Units.
173-400-070 .... | Emission Standards for Certain 3/22/91 | 6/2/95, 60 FR 28726 Except (7).
Source Categories.
173-400-081 .... | Startup and Shutdown .................. 9/20/93 | 6/2/95, 60 FR 28726
173-400-091 .... | Voluntary Limits on Emissions ..... 9/20/93 | 6/2/95, 60 FR 28726 9/20/93 version continues to be approved
under the authority of CAA Section 112()
with respect to Section 112 hazardous air
pollutants. See 60 FR 28726 (June 2,
1995).
173-400-100 .... | Registration ........ccccevviiiniircinenns 9/20/93 | 6/2/95, 60 FR 28726
173-400-105 .... | Records, Monitoring and Report- 9/20/93 | 6/2/95, 60 FR 28726
ing.
173-400-107 .... | Excess EmIssions ..........cccccuvveee.... 9/20/93 | 6/2/95, 60 FR 28726
173-400-110 .... | New Source Review (NSR) .......... 9/20/93 | 6/2/95, 60 FR 28726
173-400-112 .... | Requirements for New Sources in 9/20/93 | 6/2/95, 60 FR 28726 Except (8).

Nonattainment Areas.
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TABLE 10—ADDITIONAL REGULATIONS APPROVED FOR THE YAKIMA REGIONAL CLEAN AIR AGENCY (YRCAA)
JURISDICTION—Continued

[Applicable in Yakima County, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction, Indian reservations
and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject to the applicability
sections of WAC 173-400-700, 173-405-012, 173—-410-012, and 173-415-012]

Sté:}:g{ilggal Title/subject ef?etgiﬁ//éogglte EPA approval date Explanations
173-400-113 .... | Requirements for New Sources in 9/20/93 | 6/2/95, 60 FR 28726 Except (5).
Attainment or Unclassifiable
Areas.
173-400-151 .... | Retrofit Requirements for Visibility 3/22/91 | 6/2/95, 60 FR 28726
Protection.
173-400-161 .... | Compliance Schedules ................. 3/22/91 | 6/2/95, 60 FR 28726
173-400-171 .... | Public Involvement ...........ccccc.e..... 9/20/93 | 6/2/95, 60 FR 28726
173-400-190 .... | Requirements for Nonattainment 3/22/91 | 6/2/95, 60 FR 28726
Areas.
173-400-200 .... | Creditable Stack Height & Disper- 3/22/91 | 6/2/95, 60 FR 28726
sion Techniques.
173-400-205 .... | Adjustment for Atmospheric Con- 3/22/91 | 6/2/95, 60 FR 28726
ditions.
173-400-210 .... | Emission Requirements of Prior 3/22/91 | 6/2/95, 60 FR 28726
Jurisdictions.

(d) EPA-Approved State Source-

Specific Requirements.

EPA-APPROVED STATE OF WASHINGTON SOURCE-SPECIFIC REQUIREMENTS

Name of source

Order/permit No.

State effective

EPA approval date

Explanations

date
IBP (now known as Tyson 02AQER-5074 ......... 12/6/02 | 5/2/05, 70 FR 22597 Except finding number 4 (T-BACT) & 3.3
Foods, Inc.). of approval condition #3 (Emission Lim-
its & Test Methods).
Boise White Paper LLC Permit .. | 000369-7 ................. 12/1/04 | 5/2/05, 70 FR 22597 Following condition only: 1.Q.1 of item Q.
Boise Cascade, Wallula Mill ...... 1614-AQ04 .............. 9/15/04 | 5/2/05, 70 FR 22597 Following conditions only: No. 1 (Approval
Conditions) & Appendix A.
Fugitive Dust Control Plan for | ..., 12/1/03 | 5/2/05, 70 FR 22597

Simplot Feeders Limited Part-
nership.

Emission Limits for Significant
Stack Sources.

Honam, Inc., Ideal Division (now
known as LaFarge North
America, Inc.).

Saint Gobain Containers LLC ....

Kaiser Order—Alternate Opacity
Limit.

Kaiser Order—Limiting Potential-
to-Emit.

Kaiser Order—Limiting Potential-
to-Emit.

Kaiser Order—Limiting Potential-
to-Emit.

Kaiser Order—Limiting Potential-
to-Emit.
Kaiser Order
Kaiser Order Amendment #1
RACT Limits for Centralia Power

Plant.
TransAlta Centralia BART

DE 01 AQIS-3285 ...
DE 01 AQIS-3285 ...
#97-2057R1

various dates
2/9/94
9/9/99
12/12/91
10/4/00
4/24/96
10/4/00
10/19/00
10/24/01
4/9/03
2/26/98

12/13/11

10/26/95, 60 FR 54812
8/31/04, 69 FR 53007
8/31/04, 69 FR 53007
1/27/97, 62 FR 3800
7/1/05, 70 FR 38029
1/27/97, 62 FR 3800
7/1/05, 70 FR 38029
7/1/05, 70 FR 38029
5/12/05, 70 FR 24991
5/12/05, 70 FR 24991
6/11/03, 68 FR 34821

12/6/12, 77 FR 72742

Except the undesignated introductory text,
the section titled “Findings,” and the un-
designated text following condition 13.
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EPA-APPROVED STATE OF WASHINGTON SOURCE-SPECIFIC REQUIREMENTS '—Continued

Name of source Order/permit No. Stated(;ftfeecnve EPA approval date Explanations
BP Cherry Point Refinery ........... Administrative Order 5/13/15 | 2/16/16, 81 FR 7710 The following conditions: 1.1, 1.1.1, 1.2,
No. 7836, Revision 1.21, 122, 21, 211, 2.1.2, 2.1.3,
2. 21.4,215,22,221,222, 23, 2.3.1,
232, 24, 241, 242, 2421, 25,
2.5.1, 2511, 2512, 252, 253,
254,26, 2.6.1, 26.2, 2.6.3, 2.7, 2.71,
272, 273, 274, 2.8, 2.8.1, 2.8.2,
2.8.3, 2.8.4, 2.8.5, 2.8.6, 3, 3.1, 3.1.1,
3.1.2, 3.2, 3.2.1, 3.2.2, 3.2.3, 3.24, 4,
41, 411, 4111, 4112, 4113,
4114,5,51,52,6,6.1,6.2,6.3,7, 9.
Alcoa Intalco Works ..........ccc...... Administrative Order 11/15/10 | 6/11/14, 79 FR 33438 | The following conditions: 1, 2, 2.1, 3, 4,
No. 7837, Revision 4.1, Attachment A conditions: A1, A2,
1. A3, A4, A5, A6, A7, A8, A9, A10, A1l1,
A12, A13, A14.
Tesoro Refining and Marketing Administrative Order 7/7/10 | 6/11/14, 79 FR 33438 | The following conditions: 1, 1.1, 1.1.1,
Company. 7838. 11.2, 1.2, 1.3, 1.4, 1.5, 1.51, 1.5.1.1,
1512, 1513, 152, 153, 1.54,
1.5.5, 156, 2, 21, 21.1, 21.1.1, 2.1.2,
2.1.3, 22, 2.2.1, 3, 3.1, 3.1.1, 3.1.2,
3.1.21, 3.1.22, 3.1.23, 3.2, 321,
3.2.1.1, 3.2.1.2, 3.2.1.3, 3.2.1.4,
3.2.1.4.1, 3.2.1.4.2, 3.2.1.4.3, 3.2.1.4.4,
3.2.1.4.5, 3.3, 3.3.1, 3.4, 3.4.1, 3.4.2, 4,
41, 5, 5.1, 6, 6.1, 6.1.1, 6.1.2, 6.1.3,
614, 7, 71, 711, 71.2, 71.3, 7.1.4,
715,72, 721, 722, 723, 7.2.4, 8,
8.1, 8.1.1, 8.1.2, 8.2, 8.2.1, 8.2.2, 8.2.3,
8.3,8.3.1,8.3.2,9,9.1,9.1.1,9.1.2, 9.2,
9.2.1, 9.3, 9.3.1, 9.3.2, 9.3.3, 94, 941,
9.4.2,9.4.3, 9.4.5,9.4.6, 9.5, 10, 11, 12,
13, 138.1, 13.2, 13.3, 13.4, 13.5, 13.6.
Port Townsend Paper Corpora- | Administrative Order 10/20/10 | 6/11/14, 79 FR 33438 | The following Conditions: 1, 1.1, 1.2, 1.3,
tion. No. 7839, Revision 2,21, 3, 3.1, 4.
1.
Lafarge North America, Inc. Se- | Administrative Re- 7/28/10 | 6/11/14, 79 FR 33438 | The following Conditions: 1, 1.1, 1.2, 2,
attle, Wa. vised Order No. 21,211,212, 22, 2.3, 3, 3.1, 3.1.1,
7841. 3.1.2, 3.1.3, 3.2, 3.3, 4, 41, 5, 51,
51.1,51.2,52,53,6,6.1,7,71,7.2,
7.3,74,75,8,8.1,82,8.3, 84,85, 9,
10, 11, 12.
Weyerhaeuser Corporation, Administrative Order 7/7/10 | 6/11/14, 79 FR 33438 | The following Conditions: 1, 1.1, 1.1.1,
Longview, Wa. No. 7840. 1.1.2,11.3,1.2,1.21, 1.2.2, 1.2.3, 1.3,
1.3.1,1.4,2,21,3,31,4,41.

1The EPA does not have the authority to remove these source-specific requirements in the absence of a demonstration that their removal
would not interfere with attainment or maintenance of the NAAQS, violate any prevention of significant deterioration increment or result in visi-
bility impairment. Washington Department of Ecology may request removal by submitting such a demonstration to the EPA as a SIP revision.

(e) EPA Approved Nonregulatory
Provisions and Quasi-Regulatory

Measures.
TABLE 1—APPROVED BUT NOT INCORPORATED BY REFERENCE REGULATIONS
Stfi:g{ilgﬁal Title/subject ef?égiie\‘//tleogglte EPA approval date Explanations
Washington Department of Ecology Regulations

173-400-220 .... | Requirements for Board Members 3/22/91 | 6/2/95, 60 FR 28726
173-400-230 .... | Regulatory Actions ...........ccccceeee 3/20/93 | 6/2/95, 60 FR 28726
173-400-240 .... | Criminal Penalties 3/22/91 | 6/2/95, 60 FR 28726
173-400-250 .... | Appeals ........cccooeenene 9/20/93 | 6/2/95, 60 FR 28726
173-400-260 .... | Conflict of Interest 3/22/91 | 6/2/95, 60 FR 28726
173-433-200 .... | Regulatory Actions and Penalties 10/18/90 | 1/15/93, 58 FR 4578
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TABLE 1—APPROVED BUT NOT INCORPORATED BY REFERENCE REGULATIONS—Continued

tate/local ) . State/local .
S cz;iitgiigﬁa Title/subject effegtﬁ//eoggte EPA approval date Explanations
Benton Clean Air Agency Regulations
201 . Powers and Duties of the Benton 12/11/14 | 11/17/15, 80 FR 71695
Clean Air Agency (BCAA).
2.02 . Requirements for Board of Direc- 12/11/14 | 11/17/15, 80 FR 71695 | Replaces WAC 173-400-220.
tors Members.
2.03 s Powers and Duties of the Board 12/11/14 | 11/17/15, 80 FR 71695
of Directors.
204 Powers and Duties of the Control 12/11/14 | 11/17/15, 80 FR 71695
Officer.
Severability ......cccoceveriiniiniene 12/11/14 | 11/17/15, 80 FR 71695
Confidentiality of Records and In- 12/11/14 | 11/17/15, 80 FR 71695
formation.
Olympic Region Clean Air Agency Regulations
8.1.6 .o ‘ Penalties ... ‘ 5/22/10 ‘ 10/3/13, 78 FR 61188 ‘
Spokane Regional Clean Air Agency Regulations
811 s ‘ Regulatory Actions and Penalties ‘ 09/02/14 ‘ 09/28/15, 80 FR 58216 ‘

TABLE 2—ATTAINMENT, MAINTENANCE, AND OTHER PLANS

Name of SIP provision

Applicable
geographic or non-
attainment area

State submittal
date

EPA approval date

Explanations

Attainment and Maintenance PI

anning—Carbon Monoxi

de

Carbon Monoxide Attainment Yakima .....c.ccceeeeennn 4/27/79 | 6/5/80, 45 FR 37821
Plan.
Carbon Monoxide Attainment Puget Sound ............ 1/22/93 | 1/20/94, 59 FR 2994
Plan.
Carbon Monoxide Attainment Spokane .......ccceeeee 1/22/93 | 1/20/94, 59 FR 2994
Plan.
Carbon Monoxide Attainment Vancouver ................ 1/22/93 | 1/20/94, 59 FR 2994
Plan.
Carbon Monoxide Attainment Vancouver ................ 11/10/93 | 10/31/94, 59 FR 54419
Plan—Contingency Measure.
Carbon Monoxide Attainment Puget Sound ............ 1/22/93 | 8/23/95, 60 FR 43710
Plan—VMT Supplement.
Carbon Monoxide Maintenance | Puget Sound ............ 2/29/96 | 10/11/96, 61 FR 53323
Plan.
Carbon Monoxide Maintenance Vancouver ................ 3/19/96 | 10/21/96, 61 FR 54560
Plan.
Carbon Monoxide Attainment Spokane ........ccc....... 9/14/93 | 9/22/97, 62 FR 49442
Plan—Revisions. and 4/30/96
Carbon Monoxide Attainment Spokane ......occevvieiie | ereeeeee e, 12/31/97, 62 FR 68187
Plan—Correction.
Carbon Monoxide Maintenance Yakima .....cccccceeeeeenn. 9/26/01 | 11/01/02, 67 FR 66555
Plan.
Carbon Monoxide Maintenance | Puget Sound ............ 12/17/03 | 8/5/04, 69 FR 47365
Plan 10-Year Update.
Carbon Monoxide Attainment Spokane ........ccceeeee 9/20/01 | 5/12/05, 70 FR 24991
Plan—Including Kaiser Orders. and 11/22/04
Carbon Monoxide Maintenance | Spokane ................... 11/29/04 | 6/29/05, 70 FR 37269
Plan.
Carbon Monoxide Maintenance Vancouver ................ 4/25/07 | 6/27/08, 73 FR 36439
Plan 10-Year Update.
Attainment and Maintenance Planning—Lead (Pb)
Lead Attainment Plan ................. Seattle .....cccccvvvenen. 9/27/84 | 1/29/85, 50 FR 3907
Attainment and Maintenance Planning—Ozone
QOzone Attainment Plan .............. Vancouver ................ 7/16/82 | 12/17/82, 47 FR 56497

QOzone Attainment Plan ..............
Ozone Attainment Plan—VOC
RACT.

Seattle-Tacoma ........
Seattle-Tacoma ........

7/16/82 | 2/28/83, 48 FR 8273

5/14/91

7/12/93, 58 FR 37426
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TABLE 2—ATTAINMENT, MAINTENANCE, AND OTHER PLANS—Continued

Applicable .
Name of SIP provision geogrgghic or non- Statedsatjttémlttal EPA approval date Explanations
attainment area

Ozone Attainment Plan—VOC Vancouver ................ 5/14/91 | 7/12/93, 58 FR 37426
RACT.

Ozone Attainment Plan—Emis- Seattle-Tacoma ........ 1/28/93 | 9/12/94, 59 FR 46764
sion Statement Program.

Ozone Attainment Plan—Emis- Vancouver ................ 1/28/93 | 9/12/94, 59 FR 46764
sion Statement Program.

Ozone Maintenance Plan ........... Seattle-Tacoma ........ 3/4/96 | 9/26/96, 21 FR 50438

Ozone Maintenance Plan ........... Vancouver ................ 6/13/96 | 5/19/97, 62 FR 27204

Ozone Maintenance Plan 10- Seattle-Tacoma ........ 12/17/03 | 8/5/04, 69 FR 47365
Year Update.

8-Hour Ozone 110(a)(1) Mainte- | Seattle-Tacoma ........ 2/5/08 | 5/2/14, 79 FR 25010
nance Plan.

8-Hour Ozone 110(a)(1) Mainte- | Vancouver ................ 1/17/2007 | 8/11/15, 80 FR 48033

nance Plan.

Attainment and Maintenance Planning—Particulate Matter (PM;)

Particulate Matter (PM,,) Attain-
ment Plan.

Particulate Matter (PM,o) Attain-
ment Plan.

Particulate Matter (PM,) Attain-
ment Plan.

Particulate Matter (PM,o) Attain-
ment Plan.

Particulate Matter (PM,o) Attain-
ment Plan.

Particulate Matter (PM,o) Attain-
ment Plan.

Particulate Matter (PM,o) Attain-
ment Plan.

Particulate Matter (PM,o) Main-
tenance Plan.

Particulate Matter (PM,o) Main-
tenance Plan.

Particulate Matter (PM;o) Main-
tenance Plan.

Particulate Matter (PM;o) Main-
tenance Plan.

Particulate Matter (PM,o) Main-
tenance Plan.

Particulate Matter (PM,o) Attain-
ment Plan—Revision.

Particulate Matter (PM;o) Main-
tenance Plan.

Particulate Matter (PM;o) Main-
tenance Plan.

Particulate Matter (PM,o) 2nd
10-year Limited Maintenance
Plan.

Particulate Matter (PM,) 2nd
10-Year Limited Maintenance
Plan.

Thurston County

Tacoma ..............
Seattle ................
Spokane .............

Wallula ...............

Wallula ...............
Spokane .............
Wallula ...............

Thurston County

Kent, Seattle, and
Tacoma.

11/15/91
2/17/89
and 11/15/91
5/2/95
2/21/95
12/9/94
11/13/91
3/24/89
8/16/99
8/23/99
8/23/99
8/23/99
7/8/04
11/30/04
11/30/04
3/29/05

7113

11/29/13

7/27/93, 58 FR 40059
7/27/93, 58 FR 40056
10/25/95, 60 FR 54559
10/26/95, 60 FR 54812
1/27/97, 62 FR 3800
1/27/97, 62 FR 3800
2/2/98, 63 FR 5269
10/4/00, 65 FR 59128
3/13/01, 66 FR 14492
3/13/01, 66 FR 14492
3/13/01, 66 FR 14492
2/8/05, 70 FR 6591
5/2/05, 70 FR 22597
7/1/05, 70 FR 38029
8/26/05, 70 FR 50212

10/3/13, 78 FR 61188

8/20/14, 79 FR 49244

Attainment and Maintenance Plann

ing—Particulate Matter (

PM: s)

Particulate Matter (PM. 5) Clean
Data Determination.

Particulate Matter (PM, s) 2008
Baseline Emissions Inventory
and SIP Strengthening Rules.

Approval of Motor Vehicle Emis-
sion Budgets and Determina-
tion of Attainment for the 2006
24-Hour Fine Particulate
Standard (PMzs)

Particulate Matter (PM,.s) Main-
tenance Plan.

Tacoma, Pierce
County.

Tacoma, Pierce
County.

Tacoma, Pierce
County.

Tacoma, Pierce
County.

05/22/12

11/28/12

11/28/12

11/03/14

09/04/12, 77 FR 53772

5/29/13, 78 FR 32131

9/19/13, 78 FR 57503

2/10/15, 80 FR 7347




Federal Register/Vol. 81, No. 62/ Thursday, March 31, 2016/Rules and Regulations

18525

TABLE 2—ATTAINMENT, MAINTENANCE, AND OTHER PLANS—Continued

Name of SIP provision

Applicable
geographic or non-
attainment area

State submittal
date

EPA approval date

Explanations

V

sibility and Regio

nal Haze Plans

Visibility New Source Review Statewide .....cccvvvis | v 6/26/86, 51 FR 23228
(NSR) for non-attainment
areas for Washington.

Washington State Visibility Pro- | Statewide ................. 11/5/99 | 6/11/03, 68 FR 34821
tection Program.

Regional Haze State Implemen- | Statewide ................. 12/29/11 | 12/6/12, 77 FR 72742
tation Plan—TransAlta BART.

Regional Haze SIP ...........c......... Statewide .......c..c.o.... 12/22/10 | 6/11/14, 79 FR 33438 | The Regional Haze SIP including those
provisions relating to BART incorporated
by reference in §52.2470 ‘Identification
of plan’ with the exception of the BART
provisions that are replaced with a
BART FIP in §52.2498 Visibility protec-
tion., §52.2500 Best available retrofit
technology requirements for the Intalco
Aluminum Corporation (Intalco Works)
primary aluminum plant—Better than
BART Alternative., §52.2501 Best avail-
able retrofit technology (BART) require-
ment for the Tesoro Refining and Mar-
keting Company oil refinery—Better than
BART Alternative., §52.2502 Best avail-
able retrofit technology requirements for
the Alcoa Inc.—Wenatchee Works pri-
mary aluminum smelter.

Regional Haze SIP—Technical Statewide .......ccce.t 12/22/10 | 11/24/14, 79 FR 69767

Correction.

Regional Haze State Implemen- | Statewide ................. 5/14/15 | 2/16/16, 81 FR 7710
tation Plan—BP Cherry Point
Refinery BART Revision..

110(a)(2) Infrastructure and Interstate Transport

Interstate Transport for the 1997 | Statewide ................. 1/17/07 | 1/13/09, 74 FR 1591
8-Hour Ozone and PM, 5
NAAQS.

110(a)(2) Infrastructure Require- | Statewide ................. 1/24/12 | 5/24/12, 77 FR 30902
ments—1997 Ozone Standard.

110(a)(2) Infrastructure Require- | Statewide ................. 4/14/14 | 7/23/14, 79 FR 42685 | This action addresses the following CAA
ments—2008 Lead Standard. elements:  110(a)(2)(A), (B), (C),

(YO, (D)), (E), (F), (G), (H), (J).
(K), (L), and (M).

110(a)(2) Infrastructure Require- | Statewide ................. 9/22/14 | 1/14/15, 80 FR 1849 This action addresses the following CAA
ments—2008 Ozone and elements:  110(a)(2)(A), (B), (C),
2010 Nitrogen Dioxide Stand- D)), (D)), (E), (F), (G), (H), (),
ards. (K), (L), and (M).

110(a)(2) Infrastructure Require- | Statewide ................. 9/22/14 | 5/12/15, 80 FR 27102 | This action addresses the following CAA
ments—1997, 2006, and 2012 elements: 110(a)(2)(A), (B), (C),
Fine Particulate Matter (PM, s) D)), (D)(ii), (E), (F), (G), (H), (J),
Standards. (K), (L), and (M).

Interstate Transport for the 2008 | Statewide ................. 5/11/15 | 7/16/15, 80 FR 42042 | This action addresses CAA
Pb and 2010 NO, NAAQS. 110(a)(2)(D)(i)(1)-

Interstate Transport for the 2006 | Statewide ................. 5/11/15 | 7/30/15, 80 FR 45429 | This action addresses CAA
24-hour PM,.s NAAQS. 110(a)(2)(D)(i)(1)-

Interstate Transport for the 2008 | Statewide ................. 5/11/15 | 12/15/15, 80 FR 77580 | This action addresses CAA
Ozone NAAQS. 110(a)(2)(D)(i)(1)-

Other Federally Mandated Plans

Oxygenated Gasoline Program .. | ......cccevinienenieencnne 1/22/93 | 1/20/94, 59 FR 2994

Business Assistance Program ... | .....ccccciiiiiiiieeniieeene 11/16/92 | 3/8/95, 60 FR 12685

Motor Vehicle Inspection & | . 8/21/95 | 9/25/96, 61 FR 50235

Maintenance Program.
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TABLE 2—ATTAINMENT, MAINTENANCE, AND OTHER PLANS—Continued

Name of SIP provision

Applicable
geographic or non-
attainment area

State submittal
date

EPA approval date

Explanations

Supplementary Documents

Air Quality Monitoring, Data Re-
porting and Surveillance Pro-
visions.

Energy Facilities Site Evaluation
Council (EFSEC) Memo-
randum of Agreement.

4/15/81

2/23/82

Recently Approved Plans

[FR Doc. 2016—07175 Filed 3—-30-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2014-0397; FRL-9943-79]
Pendimethalin; Tolerance Exemptions;
Technical Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; technical correction.

SUMMARY: EPA issued a final rule in the
Federal Register of December 21, 2015,
concerning the addition of certain
commodities to 40 CFR 180.361. Nut,
tree group 14—12 was inadvertently
omitted. This document corrects that
omission.

DATES: This final rule correction is
effective March 31, 2016.

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2014—-0397, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Susan Lewis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:

(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Does this action apply to me?

The Agency included in the December
21, 2015 final rule a list of those who
may be potentially affected by this
action.

II. What does this technical correction
do?

EPA issued a final rule in the Federal
Register of December 21, 2015 (80 FR
79267) (FRL-9937-18) that was adding
commodities including Nut, tree group
14—12 to 40 CFR 180.361(a)(1). EPA
inadvertently omitted the language in
the codified text, which would have
added Nut, tree group.

ITI. Why is this correction issued as a
final rule?

Section 553 of the Administrative
Procedure Act (APA) (5 U.S.C.
553(b)(3)(B)) provides that, when an
agency for good cause finds that notice
and public procedure are impracticable,
unnecessary, or contrary to the public
interest, the agency may issue a final
rule without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for making this technical correction
final without prior proposal and
opportunity for comment, because this
is correcting a typographical error. EPA
finds that this constitutes good cause
under 5 U.S.C. 553(b)(3)(B).

IV. Do any of the statutory and
executive order reviews apply to this
action?

No. For a detailed discussion
concerning the statutory and executive
order review, refer to Unit VI of the
December 21, 2015 final rule.

V. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and

other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: March 24, 2016.

Daniel J. Rosenblatt,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR part 180 is
corrected as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m2.1n§ 180.361(a)(1), add

alphabetically the entry Nut, tree, group
14-12 to read as follows:

§ 180.361 Pendimethalin; tolerances for
residues.
(a) * *x %
(1) * *x %
; Parts per
Commodity million
Nut, tree, group 14-12 .............. 0.10

* * * * *
[FR Doc. 2016—07310 Filed 3—30—16; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Parts 171 and 173

[Docket No. PHMSA-2011-0143 (HM-253)]
RIN 2137-AE81

Hazardous Materials: Reverse
Logistics (RRR)

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), DOT.

ACTION: Final rule.

SUMMARY: In this final rule, the Pipeline
and Hazardous Materials Safety
Administration (PHMSA) is adopting
regulatory amendments applicable to
the reverse logistics shipments of
certain hazardous materials by highway
transportation. This final rule revises
the Hazardous Materials Regulations
(HMR) to include a definition of
“reverse logistics” and provides
appropriate provisions for hazardous
materials within the scope of this
definition. This final rule also expands
a previously existing exception for
return shipments of used automobile
batteries transported between a retail
facility and a recycling center. The
PHMSA incorporated recommendations
from petitions for rulemaking and
public comment into this rulemaking.
DATES: Effective: March 31, 2016.

FOR FURTHER INFORMATION CONTACT:
Steven Andrews, (202) 366—8553,
Standards and Rulemaking Division,
Pipeline and Hazardous Materials Safety
Administration, 1200 New Jersey
Avenue SE., Washington, DC 20590.

SUPPLEMENTARY INFORMATION:

Table of Contents of Supplementary
Information

I. Executive Summary
II. Background
A. Advance Notice of Proposed
Rulemaking
B. Notice of Proposed Rulemaking
III. Review of Amendments and Response to
Comments
A. Definition of “Reverse Logistics” and
Applicability and Hazard Classes
B. Packaging
C. Hazard Communication
D. Training
E. Segregation
F. Incident Reporting
G. Battery Recycling
IV. Regulatory Review and Notices
A. Statutory Authority
B. Executive Order 12866, Executive Order
13563, Executive Order 13610, and DOT
Regulatory Policies and Procedures
C. Executive Order 13132
D. Executive Order 13175

E. Regulatory Flexibility Act, Executive
Order 13272, and DOT Procedures and
Policies

F. Paperwork Reduction Act

G. Regulatory Identifier Number (RIN)

H. Unfunded Mandates Reform Act of 1995

I. Environmental Assessment

J. Privacy Act

K. Executive Order 13609 and International
Trade Analysis

L. National Technology Transfer and
Advancement Act List of Subjects

I. Executive Summary

This final rule creates a new section
(§173.157) in the Hazardous Materials
Regulations (HMR; 49 CFR parts 171—
180) with provisions specific to reverse
logistics (e.g., returning shipments from
retail stores to a product’s manufacturer,
supplier, or distribution facility) by
highway transportation. The PHMSA
believes that the requirements adopted
in this final rule will benefit retail
operators by establishing a regulatory
framework targeted to a distinct and
limited segment of the supply chain that
is associated with retail stores. In this
rule, the PHMSA codifies a definition
for the “reverse logistics” of hazardous
materials as “the process of offering for
transport or transporting by motor
vehicle goods from a retail store for
return to its manufacturer, supplier, or
distribution facility for the purpose of
capturing value (e.g., to receive
manufacturer’s credit), recall,
replacement, recycling, or similar
reason.” The PHMSA is also addressing
the reverse logistics transportation of
used automobile batteries to recycling
centers. This change to the HMR will
address the concerns of stakeholders
pertaining to the consolidation of
shipments of lead-acid batteries for
recycling.

II. Background

As noted in its petition (P-1528), the
Council on Safe Transportation of
Hazardous Articles, Inc. (COSTHA) and
the PHMSA entered into a partnership
agreement in November 2006 for the
purpose of enhancing hazardous
materials transportation safety involving
the return of consumer products to a
manufacturer or distributor (referred to
in the petition as “reverse logistics”). In
an effort to reduce undeclared
hazardous materials shipments and
raise awareness of applicable
regulations, COSTHA worked with the
PHMSA to develop and disseminate
outreach materials, training programs,
and other resources.

Consequently, COSTHA engaged
stakeholders in meetings, forums, and
other communications to address the
challenges posed by reverse logistics
shipments. A product of this

engagement was the development of
COSTHA'’s 2008 petition for
rulemaking. In its petition, COSTHA
notes that its organization “identified an
unquantifiable exposure to risk
presented through undeclared hazmat,
specifically from retail operations that
unknowingly return articles containing
hazmat to the product manufacturer or
a distributor.”

This petition also notes that many
reverse logistics shipments of hazardous
materials were eligible (at the time the
petition was drafted) to be classified as
Other Regulated Material (ORM-D) and
could be shipped under the “Consumer
Commodity” proper shipping name.2
COSTHA also notes that equipment
powered by internal combustion
engines may be returned to retail outlets
after being used and may contain
residual fuel, therefore posing a risk in
transportation. As a result, such articles
transported in forward logistics may not
be initially regulated as hazardous
materials, but once used, the same
article transported in reverse logistics
may be regulated as a hazardous
material.

COSTHA'’s petition requested that the
PHMSA include a definition in §171.8
for “reverse logistics”” and add a new
§173.157 to outline the general
requirements and exceptions for
hazardous materials shipped in reverse
logistics. In addition, the petitioner also
requested regulatory relief from certain
training, packaging, segregation, hazard
communication, and other baseline
provisions in the HMR.

After the acceptance of this petition,
the PHMSA published a final rule:
Hazardous Materials: Harmonization
With the United Nations
Recommendations, the International
Maritime Dangerous Goods Code, and
the International Civil Aviation
Organization Technical Instructions for
the Safe Transport of Dangerous Goods
by Air; PHMSA—-2009-0126 (HM-215K)
[76 FR 3308].2 HM—215K implemented
a system for the shipment of limited
quantities of hazardous materials
consistent with the requirements in the
United Nations Model Regulations.# By

1P-1528, Page 2. http://www.regulations.gov/
#!docketDetail,D=PHMSA-2008-0249.

2 Consumer commodity means a material that is
packaged and distributed in a form intended or
suitable for sale through retail sales agencies or
instrumentalities for consumption by individuals
for purposes of personal care or household use.
This term also includes drugs and medicines. 49
CFR 171.8.

376 FR 3308.

4 Limited quantity, when specified as such in a
section applicable to a particular material, means
the maximum amount of a hazardous material for
which there is a specific labeling or packaging
exception. 49 CFR 171.8.


http://www.regulations.gov/#!docketDetail;D=PHMSA-2008-0249
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harmonizing the HMR with
international standards, a common,
internationally recognized mark was
adopted.® In making this change, HM-
215K (as appealed) phased out the
ORM-D classification and the use of
packagings marked “Consumer
commodity, ORM-D" in surface
transportation after December 31, 2020.
The majority of shipments in reverse
logistics are within the scope and
quantity limits of the HMR’s limited
quantity provisions.

The PHMSA also received a petition
for rulemaking (P—1561) from the
Battery Council International (BCI)
addressing return shipments of used
lead-acid batteries. In its petition, the
BCI requested that the PHMSA
authorize the shipment of used batteries
from multiple shippers on a single
transport vehicle under the exception
provided in § 173.159(e). The BCI noted
in its petition that it is unclear whether
the current exception in § 173.159(e)
authorizes the shipment of used
batteries from multiple shippers for the
purposes of recycling.

This rule advances government-wide
efforts to clarify, streamline, and allow
for flexibility in regulations when
possible. Accordingly, this final rule is
part of the DOT’s Retrospective
Regulatory Review (RRR) designed to
identify ways to improve the HMR.
There are three (3) Executive Orders that
make up the RRR review process:
Executive Order 13563 (“Improving
Regulation and Regulatory Review”),
Executive Order 12866 (‘“Regulatory
Planning and Review”), and Executive
Order 13610 (“Identifying and Reducing
Regulatory Burden”). Executive Order
13563 specifically requires agencies to:
(1) Involve the public in the regulatory
process; (2) promote simplification and
harmonization through interagency
coordination; (3) identify and consider
regulatory approaches that reduce
burden and maintain flexibility; (4)
ensure the objectivity of any scientific
or technological information used to
support regulatory action; and (5)
consider how to best promote
retrospective analysis to modify,
streamline, expand, or repeal existing
rules that are outmoded, ineffective,
insufficient, or excessively burdensome.

Executive Order 13563 supplements and
reaffirms the principles, structures, and
definitions governing regulatory review
that were established in Executive Order
12866 issued on September 30, 1993.
Furthermore, Executive Order 13610
urges agencies to conduct retrospective
analyses of existing rules to examine
whether they remain justified or
whether they should be modified or
streamlined in light of changed
circumstances, including the rise of new
technologies. The PHMSA’s review of
the reverse logistics process determined
that current regulations could better
account for what is a distinct and
limited segment of the supply chain
associated with the return shipment of
consumer items containing hazardous
materials from retail store for return to
its manufacturer, supplier, or
distribution facility. Therefore,
consistent with the DOT’s RRR efforts,
this final rule is intended to clarify,
streamline, and allow for flexibility in
the regulatory requirements with
regards to reverse logistics.

As aresult of investigative activities
conducted by its field operations staff,
the PHMSA identified a need to
consider regulatory amendments to
specifically address the unique issues
encountered by this distinct and limited
segment of the supply chain. Some of
the unique problems that can occur
during the reverse logistics of hazmat
are:

e The lack of knowledge regarding
the risks of transporting certain
products;

e The lack of hazmat training by
employees at a retail store;

o The difficulty in applying hazmat
regulations to reverse logistics
shipments;

o The different packaging(s) other
than the original packaging being used
to ship the material;

e The potential for hazmat to be
subject to Environmental Protection
Agency (EPA) waste manifest rules;

o The inclusion of items once
classified as consumer commodities that
no longer meet the “consumer
commodity” definition.

In order to reduce undeclared,
misdeclared, or improperly packaged
hazmat from being offered and
transported in commerce, we are

amending the HMR to better address the
reverse logistics supply chain.
Specifically, we are seeking to ensure
retail employers properly identify
hazardous materials in the reverse
logistics chain and ensure that their
employees have clear instructions to
safely offer such shipments. Even when
intended for ground transportation, the
complex transportation network in the
U.S. means that these shipments could
inadvertently enter into air
transportation—a mode of
transportation where clear hazard
communications is essential. Clear and
correct hazard communication allows
air carriers to manage the risk in their
system by either rejecting, or properly
accepting, handling, and segregating
hazardous materials.

The PHMSA believes that the reverse
logistics of hazmat will continue to rise
with the increased consumption of
goods in a growing economy. By
adopting, in part, petitions P-1528 and
P-1561, the PHMSA is seeking to
account for the distinct challenges
associated with this issue.

A. Advance Notice of Proposed
Rulemaking

On July 5, 2012 [77 FR 39662], the
PHMSA published an Advance Notice
of Proposed Rulemaking (ANPRM) to
request comments on reverse logistics.
Specifically, we requested comments on
regulatory changes intended to address
retail operations that ship consumer
products containing hazmat in the
reverse logistics supply chain. We
presented targeted questions in the
ANPRM in order to evaluate reverse
logistics shipments by highway, rail,
and vessel, as these types of shipments
are not intended for transportation by
air. The PHMSA used the data collected
by the ANPRM in its development of the
NPRM.

B. Notice of Proposed Rulemaking

On August 11, 2014 [79 FR 46748],
the PHMSA published a Notice of
Proposed Rulemaking (NPRM) to
request comments on a proposed new
section of the regulations for reverse
logistics shipments. In response to the
NPRM, the PHMSA received comments
from the following entities:

Advanced Auto Parts
Airline Pilots Association (APA) .

Alaska AIrliNeS .....c..evveeveiiieee e

American Coatings Association (ACA)
American Pyrotechnics Association
American Trucking Association (ATA)

ANONYMOUS ...t

5See 49 CFR 172.315(a)(1).

http://www.regulations.gov/#!documentDetail; D=PHMSA-2011-0143-0056.
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0049.
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0043.
http://www.regulations.gov/#!ldocumentDetail; D=PHMSA-2011-0143-0060.
http://www.regulations.gov/#!ldocumentDetail; D=PHMSA-2011-0143-0070.
http://www.regulations.gov/#!documentDetail; D=PHMSA-2011-0143-0055.
http://www.regulations.gov/#!documentDetail; D=PHMSA-2011-0143-0050.


http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0056
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0049
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0043
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0060
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0070
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0055
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0050
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ANONYMOUS ...ttt s
Association of HAZMAT Shippers (AHS) ....
Battery Council International (BCI)
Billy PUK ..o
C&S Wholesale Grocers
Council on the Safe Transportation of
(COSTHA).
Crazy Cracker
Dangerous Goods Advisory Council (DGAC) .......ccccervererivinenieenienne
Federal Express (FedEx)
g2 Revolution
Giant Cement Holding, INC .....cccooiiiiiiiii e
Graylin PreShUIY ......cccoiiiiiiiiieiieere et
Heritage Environmental Services ...
Inmar Inc
Kellner's FireWorks INC .....ooooviiiiiiiieeee e
National Association of Manufactures ..........cccccoiiieiiiiiiiiiiiiceiieee
National Fireworks Association
Orion Safety Products ..........cccceeeevvenerieenienne
Rechargeable Battery Association (PRBA) ........ccccceriirnieiiieenieniene
Retail Industry Leaders Association (RILA) ......cccccceriiiiiiiiiinnicieene
RSR Corporation .......cccceeeceeeieieeesiieeeseeens
Siemens Healthcare
Sporting Arms and Ammunition Manufacturers’ Institute (SAAMI) ...
Stephen Charles .........coeeiiiiiiiie e
United Parcel Service (UPS)
WAIEMAI . e e

Hazardous Articles

http://www.regulations.gov/#!/documentDetail; D=PHMSA-2011-0143-0039.
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0061.
http://www.regulations.gov/#!/documentDetail; D=PHMSA-2011-0143-0065.
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0052.
http://www.regulations.gov/#!/documentDetail; D=PHMSA-2011-0143-0068.
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0064.

http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0042.
http://www.regulations.gov/#!documentDetail; D=PHMSA-2011-0143-0063.
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0053.
http://www.regulations.gov/#!documentDetail; D=PHMSA-2011-0143-0044.
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0073.
http://www.regulations.gov/#!documentDetail; D=PHMSA-2011-0143-0051.
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0059.
http://www.regulations.gov/#!documentDetail; D=PHMSA-2011-0143-0045.
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0046.
http://www.regulations.gov/#!documentDetail; D=PHMSA-2011-0143-0071.
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0047.
http://www.regulations.gov/#!documentDetail; D=PHMSA-2011-0143-0062.
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0074.
http://www.regulations.gov/#!documentDetail; D=PHMSA-2011-0143-0058.
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0066.
http://www.regulations.gov/#!/documentDetail; D=PHMSA-2011-0143-0072.
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0069.
http://www.regulations.gov/#!documentDetail; D=PHMSA-2011-0143-0040.
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0057.
http://www.regulations.gov/#!documentDetail; D=PHMSA-2011-0143-0048.

III. Review of Amendments and
Response to Comments

With regard to providing clarity and
concise hazmat transport regulations for
reverse logistics shipments, the PHMSA
considered petitions for rulemaking
submitted by the regulated community,
input from the PHMSA'’s enforcement
division, and comments submitted to
both the July 5, 2012 ANPRM and the
August 11, 2014 NPRM. The PHMSA
received 34 comments to the ANPRM
and 33 comments to the NPRM. As a
result, in this final rule, the PHMSA is
amending the HMR to:

e Define the term “reverse logistics”;

e Establish a new section in the HMR
specifically for the reverse logistics
shipment of hazmat;

¢ Ensure employees have knowledge
and familiarity in preparing hazardous
materials shipments subject to the
reverse logistics shipments;

¢ Define the authorized packaging for
reverse logistics shipments;

¢ Allow more flexibility in the
transportation of lead-acid batteries;

e Authorize certain materials to be
offered in accordance with the new
reverse logistics requirements when
transported by private carrier.

A. Definition of “Reverse Logistics” and
Applicability and Hazard Classes

Definition of “Reverse Logistics”

In the NPRM, we proposed to define
“reverse logistics” as “‘the process of
moving goods from their final
destination for the purpose of capturing
value, recall, replacement, proper
disposal, or similar reason.” We

received several comments pertaining to
this definition from the regulated
community.

The American Coatings Association
(ACA) supports a definition for “‘reverse
logistics” provided the definition is
broad enough to capture recycling,
business-to-business transactions, and
return scenarios that exist in the
marketplace. While the PHMSA
appreciates ACA’s comments, this rule
is more focused on the specific
relationship between retail stores and
distribution facilities, and not business-
to-business operations. However, the
PHMSA agrees with ACA’s comment
pertaining to recycling and is adding the
term “recycling” to the definition for
“reverse logistics” in § 171.8 of the
HMR. In addition, the Retail Industry
Leaders Association (RILA) suggests
adding “such as a retail store” to the
definition of “reverse logistics” to
provide an example of a final
destination. The PHMSA agrees with
the intent of this comment and, in the
final rule, has amended the definition of
“reverse logistics” by removing the term
“final destination” to clarify that, for the
purposes of this rulemaking, reverse
logistics applies solely to shipments of
hazardous materials returned to their
manufacturer, supplier, or distribution
facility.

The American Trucking Association
(ATA) and COSTHA are concerned that
the proposed definition for “reverse
logistics” did not include carriers.
COSTHA asserts that the term “moving”
is not appropriate and instead suggests
adding the language “offering for
transport or transporting” to include

carriers in the reverse logistics
definition. The PHMSA agrees and is
addressing COSTHA’s comment by
modifying the definition of “‘reverse
logistics” to include both the process of
offering hazmat for transport and the
transport of hazmat.

The Dangerous Goods Advisory
Council (DGAC) suggests limiting the
carrier scenarios proposed in
§173.157(b)(1)(ii) and (iii) of the NPRM
to only private or dedicated carriers.
The DGAC is aware that contract and
common carriers have significant
concerns with aspects of this
rulemaking, whereas private or
dedicated carriers are supportive. It is
DGAC’s view that while exceptions are
necessary, the shipper, as appropriate,
should retain responsibility for the
transportation of hazmat shipments and
the responsibility without control
should not be placed on contract or
common carriers. The PHMSA agrees
and is adopting revisions in this final
rule so that reverse logistics shipments
by non-private carriers are consistent
with the HMR’s marking requirements
for limited quantity shipments. It
should be noted that training
requirements are an exception to this
alignment. This issue is discussed later
in this final rule (see heading
“Training.”’) We also note that certain
types of hazmat proposed in the NPRM,
such as retail fireworks, would not be
appropriate for shipment as reverse
logistics by non-private carriers.
Therefore, we are limiting those hazard
classes to private carriers only. For the
purposes of this final rule, a non-private


http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0039
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0061
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0065
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0052
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0068
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0064
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0042
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0063
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0053
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0044
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0073
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0051
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0059
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0045
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0046
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0071
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0047
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0062
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0074
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0058
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0066
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0072
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0069
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0040
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0057
http://www.regulations.gov/#!documentDetail;D=PHMSA-2011-0143-0048
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carrier is anyone who does not own or
operate its own fleet of vehicles.

The ACA asked for clarification of
“capturing value” in the definition for
“reverse logistics.” The PHMSA
intended “capturing value” to be a way
for retailers to return consumer products
containing hazmat to their
manufacturer, supplier, or distribution
facility to receive manufacturer’s credit,
be resold, or be donated, etc. This final
rule seeks to clarify this term within the
definition.

Several commenters, including Mr.
Billy Puk and the ACA, raise concerns
about the use of the term “proper
disposal” in the definition of “reverse
logistics.” These commenters express
concern about potential overlaps with
EPA rules for the Federal regulation of
hazardous waste. In order to avoid
confusion, the PHMSA is removing the
term ‘““proper disposal”’ and adding
language to the general section in
§ 173.157 that specifically excludes
hazardous waste as defined in §171.8 as
a material eligible for shipment under
the reverse logistics section. By
eliminating the term ““proper disposal”
from the definition, the PHMSA is
avoiding any potential inconsistencies
with EPA hazardous waste regulations.
Furthermore, the PHMSA notes there is
nothing in this final rule that supersedes
EPA’s Resource Conservation and
Recovery Act (RCRA) regulations related
to when a material is considered a solid
or hazardous waste. The PHMSA is
therefore clarifying in §§171.8 and
173.157 that hazardous waste is outside
the scope of this rulemaking.

As previously stated, the PHMSA is
also clarifying that the definition of
“reverse logistics” applies only to the
return of hazardous materials from a
retail store to the product’s
manufacturer, supplier, or distribution
facility. Therefore, in this final rule, the
definition for “reverse logistics” has
been revised to read, “Means the
process of offering for transport or
transporting by motor vehicle goods
from a retail store for return to its
manufacturer, supplier, or distribution
facility for the purpose of capturing
value (e.g. to receive manufacturer’s
credit), recall, replacement, recycling, or
similar reason.” In addition, the
PHMSA notes that individual
consumers are not considered hazmat
employees under § 171.8 of the HMR
and, therefore, would not be directly
affected by the new requirements in this
rulemaking.

Applicability and Hazard Classes

In the NPRM, we proposed hazard
classes and quantities of hazmat
authorized for reverse logistics

shipments. We also proposed to limit
shipments under the reverse logistics to
highway transportation only. Several
commenters request that the PHMSA
extend the applicability to rail and
vessel transportation. These
commenters believe the rule should
authorize the use of domestic vessel and
rail shipments where such modes of
transportation are used as part of the
reverse logistics process. Commenters
express that without an extension of the
proposed rule to cover domestic vessel
and rail shipments utilized during
reverse logistics, some retailers may
have to create two reverse logistics
processes, which will add complexity,
confusion, and ultimately, difficulty in
execution. Since additional modes were
not proposed in the NPRM, these
comments are beyond the scope of this
rulemaking, and the PHMSA is not
adding these modes to the applicability
section of this final rule.

Heritage Environmental Services
notes that the PHMSA already provides
limited quantity provisions in Part 173
of the HMR for retail products that
would typically be shipped under the
reverse logistics section. The PHMSA
agrees and notes that the hazmat classes
and quantities addressed in this final
rule are consistent with existing limited
quantity provisions when using non-
private carriers. One exception is that
the final rule authorizes the
transportation by private carrier of
certain Division 2.1 and 2.2 cylinders
without the cylinders being tested for
pressure. This exception would
authorize retail stores to offer certain
returned cylinders as a hazardous
material when they may no longer meet
the definition of a Division 2.1 or
Division 2.2 hazardous material. Other
deviations from the limited quantities
approach, which would allow for the
shipment of 1.4G (fireworks and flares),
Division 2.1 and 2.2 cylinders (that do
not qualify as limited quantity
shipments) sold as retail products, and
the return of equipment powered by
flammable liquids or flammable gases,
are permitted under this section only
when offered and transported by private
carrier. As discussed later in this final
rule, the PHMSA also revised employee
training requirements for the shipments
under the reverse logistics section.

Comments submitted by FedEx seek
clarification on the methodology used to
develop the authorized hazard classes
for this rulemaking. The list of
hazardous classes eligible for the reverse
logistics section in the NPRM was
developed based on information
provided in petitions, comments to the
ANPRM, and the initial regulatory
analysis. However, in response to

comments to the NPRM, the PHMSA
has revised this final rule to be
consistent (with exception of the
deviations noted in the previous
paragraph) with the hazard classes and
quantity limitations found in the
applicable corresponding limited
quantities sections of the HMR.

In the NPRM, we proposed to limit
applicable Division 1.4 hazmat to
consumer fireworks and ammunition.
The PHMSA received comments from
the American Pyrotechnics Association,
Kellner’s Fireworks, the National
Fireworks Association, and Greyland
Presbury supporting the inclusion of
1.4S and 1.4G fireworks in the final
rule. COSTHA commented that the
PHMSA should implement a quantity-
per-package limit for Division 1.4
hazmat and does not believe that the
PHMSA demonstrated an adequate
safety analysis to justify including flares
and fireworks. The DGAC commented
that Division 1.4 materials should not be
limited to fireworks and flares and
proposed a tiered approach to regulating
Division 1.4 hazmat. United Parcel
Service (UPS) indicates that Division 1.4
hazmat should not be included as part
of this rulemaking since there are
already applicable limited quantity
provisions.

We agree. Therefore, in response to
the comments, the PHMSA has revised
the proposed language to include
Division 1.4 materials in the final rule
with certain limitations. For the
purposes of fireworks and flares, the
reverse logistics transportation of these
materials will be limited to consumer
grade fireworks sold at retail facilities.
In addition, the PHMSA is requiring
consumer grade fireworks to be
packaged as required by the approval
assigned to those fireworks. This will
help to ensure that fireworks packages
are shipped in an equivalent manner to
when they were originally shipped in
the forward logistics chain. In response
to comments discussed later, the
PHMSA has also added language that
limits all reverse logistics shipment of
Division 1.4 materials to 30 kg (66
pounds) per package. This is consistent
with what is required for limited
quantities shipments in the forward
logistics chain. Also, in response to UPS
and other commenters, the PHMSA is
limiting the shipment of 1.4S and 1.4G
fireworks and flares to transportation by
private carrier when shipped as reverse
logistics. By authorizing the shipment of
these materials as limited quantities by
private carrier, the PHMSA is providing
an exception from existing limited
quantity provisions to authorize for
transportation the shipment of
consumer fireworks and flares as reverse
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logistics. However, we believe that the
proposed controls coupled with
limitation to private carrier-only
appropriately balances any safety
concerns.

With the exception pertaining to 1.4S
and 1.4G fireworks and flares as noted
above, explosive materials authorized
under § 173.157 for non-private carrier
will be consistent with the types of 1.4S
(ammunition-related) materials
authorized to be shipped as limited
quantities. Specifically, the PHMSA is
authorizing 1.4S hazardous materials
that are allowed for shipment as a
limited quantity under § 173.63(b) to be
allowed for both private and non-private
carrier transport of reverse logistics
shipments. By ensuring consistent
hazard communications for non-private
carrier shipments under reverse
logistics, air carrier employees will be
better able to recognize and reject
shipments not authorized for air
transportation.

The PHMSA received several
comments regarding other hazard
classes proposed in the applicability
section of the NPRM. Several
commenters present concerns with
including hazard Divisions of 5.2
(organic peroxides), 6.1 (toxic
materials), and 6.2 (infectious
substances). Specifically, ATA and
COSTHA question the inclusion of
Division 6.1 hazmat that is also toxic-
by-inhalation (TIH). In addition to
noting that these materials are
inherently dangerous in transport and
are not permitted to be shipped as
limited quantities, COSTHA asserts its
belief that it would be prudent to also
prohibit these materials from being
offered as reverse logistics shipments.
Further, ATA notes its concern with the
inclusion of Division 6.2 materials and
adds that a shipper with limited training
could ship Ebola, for example, under
the proposed exception. FedEx and UPS
also comment that Division 6.1 and 6.2
materials should not be included in the
final rule. Specifically, FedEx contends
that even when transported in limited
quantities, Division 6.2 hazardous
materials may pose a risk to health,
safety, and property when transported
under the scope of “reverse logistics.”
Further, UPS notes that including
Division 6.2 materials could conflict
with various state regulations involving
the transportation of medical waste.
UPS adds that under the limited
quantities section, Division 6.1 hazmat
is limited to Packaging Groups (PG) II
and III.

We agree. Therefore, based on these
comments, the PHMSA has determined
that Division 5.2 and 6.2 materials
would not be appropriate for reverse

logistics shipments. Therefore, we are
removing the applicability of this rule to
Division 5.2 and 6.2 hazardous
materials. In addition, the PHMSA is
also excluding Division 4.1 materials
that are also self-reactive as these
materials present a similar risk as
Division 5.2 materials. With regards to
Division 6.1 materials, the PHMSA
notes that there are consumer products
found in retail outlets (such as rat
poison), that would meet the definition
of Division 6.1 and be appropriate for
reverse logistics shipments.
Additionally, the PHMSA agrees with
UPS that these materials should be
limited to PG II and III in order to
remain consistent with the limited
quantities provisions of the HMR. The
PHMSA also agrees that TIH materials
should not be included and is clarifying
in this final rule that Division 6.1
materials which also meet the definition
of a TIH material cannot be transported
as a reverse logistics shipment.
Therefore, in this final rule we are
limiting Division 6.1 materials
(excluding TIH materials) to PG II and
I only.

The DGAC suggested that the PHMSA
should not include any materials found
in Table 1 of the § 172.504 general
placarding requirements as part of this
rulemaking. Hazardous materials found
in Table 1 of § 172.504 must display
appropriate placards when any quantity
of a material is being transported. We
agree. Therefore, we are not including
any materials found in Table 1 of the
§172.504 general placarding
requirements as part of this rulemaking.
In addition, we are also limiting this
rulemaking to only a portion of
materials found in Table 2 of § 172.504.

Wal-Mart requests that the PHMSA
extend the applicability to Class 7
(radioactive) materials, which would
include retail products such as smoke
detectors. Since the PHMSA did not
propose to include Class 7 materials as
part of the NPRM, the comment is
beyond the scope of this rulemaking,
and we are not able to accommodate the
change it as part of this rulemaking.

The ATA expresses concern about the
inclusion of Division 4.3 (dangerous
when wet) materials and notes that
these substances can flare when
exposed to water, thus causing issues
for emergency responders. COSTHA
adds that the PHMSA should consider
limits on Division 4.3 materials. We
agree. Therefore, based on comments
received the PHMSA is no longer
considering Division 4.3 materials for
this rulemaking and is removing it from
the applicability section. Similarly, the
PHMSA believes that Class 8 and Class
5, PG I materials are not typically sold

as retail products and are otherwise
inappropriate due to their risk profile.
Therefore, the PHMSA is limiting Class
8 and Class 5 materials to PG II and III,
which will also be consistent with the
hazard classes authorized under the
limited quantity provisions.

The PHMSA is not authorizing the
shipment of lithium batteries as reverse
logistics as the current exceptions for
the shipment of lithium batteries in
§173.185 already provide a means for
the return of these products.
Specifically, § 173.185(d) authorizes the
shipment of lithium cells and batteries
(including lithium cells and batteries
contained in equipment) for disposal
and recycling. Section 173.185(f)
authorizes the shipment of lithium cells
and batteries that are damaged,
defective, or recalled. Particularly with
the international supply chain
associated with these products,
establishing a new, alternative, and
domestic-only hazard communication
requirement for these shipments would
be duplicative and would not be in the
interests of safety.

In summary, after careful review and
consideration of the comments to the
NPRM, the PHMSA is including certain
consumer products in Classes 3, 8 (PG
II and III), and 9 (except lithium
batteries); certain Division 1.4S
materials; and Divisions 2.1, 2.2, 4.1
(excluding self-reactive materials), 5.1
(PG II and III), and 6.1 (excluding TIH
and PG I), within the scope of reverse
logistics under this final rule.

The PHMSA believes, based on
comments and petitions, that these
hazard classes and divisions cover
much of the hazmat in the reverse
logistics process, and the risk presented
by the quantities of such hazmat used in
consumer products can be managed
within the reverse logistics provisions
established under this rule. In order to
codify these hazmat and quantities, the
PHMSA is providing an exception for
reverse logistics shipments in each of
the applicable sections for each hazard
class or division that is included as a
part of this rulemaking: For example,
§173.150 provides exceptions for
flammable liquids. The PHMSA is
adding new paragraph (h) to §173.150
to authorize reverse logistics shipments
that meet the limited quantity provision
of §173.150(b), the requirements in the
new reverse logistics definition in
§171.8, and the new reverse logistics
section in § 173.157. Similar language is
being codified to the exceptions section
for each hazard class or division
included as a part of this rulemaking.
However, we note that not all hazmat
authorized under the limited quantity
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provisions is authorized under the
reverse logistics section.

B. Packaging

General Packaging

In the NPRM, the PHMSA proposed a
set of packaging standards under the
reverse logistics exception to ensure
consistent and safe packaging
requirements for low hazard items. The
proposed standard included requiring
the use of the original packaging or a
packaging of equivalent strength or
integrity. The NPRM also proposed to
require that inner packagings be leak-
proof for liquids and sift-proof for
solids. Further, for liquids that require
an outer packaging, enough absorbent
material to contain a spill from the inner
packagings must be present. The
proposed exception also required
shippers to secure products in cages,
carts, or bins to prevent shifting during
transport.

In response to this proposal, ATA
suggests that the PHMSA redraft the
packaging requirement to read “‘each
material must be packaged in the
manufacturer’s original packaging, if
available, and in substantially similar
condition to when it left the
manufacturer, or a packaging of strength
and integrity commensurate to the
manufacturer’s original packaging.” The
ACA states its belief that use of original
packaging or one of equivalent strength
containing absorbent material is
problematic; the Airline Pilots
Association supports the packaging
standards proposed in the NPRM; and
Siemens Healthcare suggests the
packaging standards should only apply
when original packaging is unavailable.
FedEx adds that the PHMSA should
require original packaging, and if one is
not available, the PHMSA should
require salvage drums for consolidation,
asserting that it is unreasonable to
expect minimally-trained employees to
put damaged materials in packaging of
equal strength. G2 Revolution expresses
its concern that this section will
interfere with the “salvage drums”
requirements under § 173.3(c) of the
HMR. UPS expresses concern pertaining
to the reliance on fiberboard packages
that could result in structural failures of
the packagings. Giant Cement Holding,
Inc. (Giant Cement) asks the PHMSA to
clarify what constitutes a “packaging of
equal or greater strength and integrity.”
Wal-Mart seeks clarification on what
items require an outer packaging and
whether “receptacles’ are the same as
an “inner packaging.”

After consideration of the
aforementioned comments, the PHMSA
is modifying the packaging

requirements as proposed in the NPRM.
The PHMSA disagrees with FedEx that
salvage drums are necessary for the
shipment of consumer-type products
that are placed in a package of equal or
greater strength and integrity. However,
the PHMSA notes that packages that are
leaking or damaged would not be in
compliance with limited quantity
provisions. The PHMSA believes that
the consumer products that are
authorized under this rulemaking are
consistent with what is authorized
under the limited quantities sections. As
written, consumer-type products
shipped under this final rule should not
be in such a damaged state that a
salvage drum would always be required.
The PHMSA agrees with the language
suggested by ATA and is adding this
language to the packaging section for
clarification that packages should be in
the original packaging or a package of
similar strength and integrity. Especially
for transport by non-private carrier, it is
the PHMSA'’s intent is to ensure that
hazmat shipped under the reverse
logistics section will be transported in
packages that are the same as what
would be required under the limited
quantities sections of the HMR.

The ACA suggests amending
proposed § 173.157(a)(2)(ii) to
incorporate Special Provision 149 in
§172.102 to authorizes inner packagings
not exceeding 5 L (1.3 gallons) for PG
III materials, further adding that there
should be some consideration of
increasing the capacity threshold for
Class 3, PG III materials to authorize the
return of 5-gallon pails of paint.

As the PHMSA did not propose to
expand the quantities for PG III
materials, the ACA’s comment is
beyond the scope of this rulemaking,
and therefore, we are not adopting such
arevision in this final rule. However, if
the ACA believes that revision of the
threshold quantities for certain
materials authorized under “reverse
logistics” is justified, the PHMSA
suggests they submit a petition for
rulemaking providing justification.

Several commenters from the
regulated community express concern
that there is no size limitation on the
packages used in the reverse logistics
process. COSTHA suggests
implementing a 30 kg (66 pounds) limit
on reverse logistics shipments.
Conversely, Giant Cement suggests
Large Gaylord boxes (large corrugated
boxes) should be allowed as a strong
outside package. The PHMSA agrees
with the majority of commenters that
there should be a limit on the size per
package of shipments made under the
reverses logistics section. As there is a
size limit of 30 kg (66 pounds) per

package for hazmat shipped as limited
quantities under Part 173 of the HMR,
the types of packages shipped under the
reverse logistics will be consistent with
those products shipped as limited
quantities. Otherwise, packages shipped
under the reverse logistics section
would be shipped in sizes larger than
what is authorized by the limited
quantities sections. Therefore, in this
final rule, the PHMSA is setting a 30 kg
(66 pound) limit for each package
shipped under the reverse logistics
section.

Giant Cement expresses concern that
shippers will add absorbent mat