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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR 170

[EPA-HQ-OPP-2011-0184; FRL—9931-81]
RIN 2070-AJ22

Pesticides; Agricultural Worker
Protection Standard Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing updates and
revisions to the existing worker
protection regulation for pesticides.
This final rule will enhance the
protections provided to agricultural
workers, pesticide handlers, and other
persons under the Worker Protection
Standard (WPS) by strengthening
elements of the existing regulation, such
as training, notification, pesticide safety
and hazard communication information,
use of personal protective equipment,
and the providing of supplies for
routine washing and emergency
decontamination. EPA expects this final
rule to prevent unreasonable adverse
effects from exposure to pesticides
among agricultural workers and
pesticide handlers, vulnerable groups
(such as minority and low-income
populations, child farmworkers, and
farmworker families) and other persons
who may be on or near agricultural
establishments, and to mitigate
exposures that do occur. In order to
reduce compliance burdens for family-
owned farms, in the final rule EPA has
expanded the existing definition of
“immediate family”’ and continued the
existing exemption from many
provisions of the WPS for owners and
members of their immediate families.
DATES: This final rule is effective
January 1, 2016. Agricultural employers
and handler employers will be required
to comply with most of the new
requirements on January 2, 2017, as
provided in 40 CFR 170.2. Agricultural
employers and handler employers will
be required to comply with certain new
requirements on January 1, 2018 or
later, as provided in 40 CFR
170.311(a)(3), 170.401(c)(3),
170.501(c)(3) and 170.505(b).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2011-0184, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC

20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Jeanne Kasai, Field and External Affairs
Division (7506P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460—0001; telephone
number: (703) 308—3240; email address:
kasai.jeanne@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Executive Summary

A. What is the Agency’s authority for
taking this action?

This action is issued under the
authority of sections 2 through 35 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), 7 U.S.C. 136—
136y, and particularly section 25(a), 7
U.S.C. 136w(a).

B. What is the purpose of the regulatory
action?

EPA is revising the existing Worker
Protection Standard (WPS), 40 CFR part
170, to reduce occupational pesticide
exposure and incidents of related illness
among agricultural workers (workers)
and pesticide handlers (handlers)
covered by the rule, and to protect
bystanders and others from exposure to
agricultural pesticide use. This
regulation, in combination with other
components of EPA’s pesticide
regulatory program, is intended to
prevent unreasonable adverse effects of
pesticides among workers, handlers and
other persons who may be on or near
agricultural establishments, including
vulnerable groups, such as minority and
low-income populations.

C. What are the major changes from the
proposal to the final rule?

This final rule revises the existing
WPS. Some significant changes are
described in this Unit. Units V. through
XIX. discuss in more detail the
proposed rule, public comments
submitted, EPA’s responses to the
public comments, and final regulatory
requirements.

In regard to training, the final rule
retains the proposed content expansions
(including how to protect family
members and reduce take-home
exposure) and the requirement for
employers to ensure that workers and
handlers receive pesticide safety

training every year. Employers are
required to retain records of the training
provided to workers and handlers for
two years from the date of training. The
final rule eliminates the training ‘“‘grace
period,” which allowed employers to
delay providing full pesticide safety
training to workers (for up to 5 days
under the existing rule and for up to two
days under the proposal) from the time
worker activities began, if the workers
received an abbreviated training prior to
entering any treated area.

In regard to notification, the final rule
retains the proposed requirements for
employers to post warning signs around
treated areas in outdoor production
when the product used has a restricted-
entry interval (REI) greater than 48
hours and to provide to workers
performing early-entry tasks, i.e.,
entering a treated area when an REI is
in effect, information about the
pesticide used in the area where they
will work, the specific task(s) to be
performed, the personal protective
equipment (PPE) required by the
labeling and the amount of time the
worker may remain in the treated area.
The final rule does not include the
proposed requirement for employers to
keep a record of the information
provided to workers performing early-
entry tasks. The final rule retains the
existing requirements concerning the
sign that must be used when posted
notification of treated areas is required.

In regard to hazard communication,
the final rule requires employers to post
pesticide application information and a
safety data sheet (SDS) for each
pesticide used on the establishment
(known together as pesticide application
and hazard information) at a central
location on the establishment (the
“central display”), a departure from the
proposal to eliminate the existing
requirement for a central display of
pesticide application-specific
information. The final rule also requires
the employer to maintain and make
available to workers and handlers, their
designated representatives, and treating
medical personnel upon request, the
pesticide application-specific
information and the SDSs for pesticides
used on the establishment for two years.
The final rule does not include the
proposed requirement for the employer
to maintain copies of the labeling for
each product used on the establishment
for two years.

In regard to protections during
pesticide applications, the final rule
designates the area immediately
surrounding the application equipment
as the area from which workers and
other persons must be excluded. This
“application exclusion zone” differs
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from the proposed “‘entry-restricted
areas,” which would have extended a
specified distance around the entire
treated area during application based on
the application equipment used. The
final rule requires handlers to suspend
application, rather than cease
application, if they are aware of any
person in the application exclusion
zone other than a properly trained and
equipped handler involved in the
application.

In regard to establishing a minimum
age for handlers and workers performing
early-entry tasks, the final rule requires
that handlers and workers performing
early-entry tasks be at least 18 years old,
rather than the proposed minimum age
of 16 years old. This minimum age does
not apply to an adolescent working on

an establishment owned by an
immediate family member. The final
rule does not require the employer to
record workers’ or handlers’ birthdates
as part of the training record, but does
require the employer to verify they meet
the minimum age requirements.

In regard to PPE, the final rule cross-
references certain Occupational Safety
and Health Administration’s (OSHA)
requirements for respirator use that
employers will be required to comply
with, i.e., fit test, medical evaluation,
and training for handlers using
pesticides that require respirator use.
The final rule expands the respirators
subject to fit testing beyond the proposal
to include filtering facepiece respirators.
The final rule maintains the existing
exception from the handler PPE

requirements when using a closed
system to transfer or load pesticides,
and adopts a general performance
standard for closed systems, which
differs from the specific design
standards based on California’s existing
standard for closed systems discussed in
the proposal.

D. What are the incremental impacts of
the final rule?

EPA has prepared an economic
analysis (EA) of the potential impacts
associated with this rulemaking (Ref. 1).
This analysis, which is available in the
docket, is summarized in greater detail
in Unit IL.C., and the following chart
provides a brief outline of the costs and
impacts.

Category

Description

Source

Monetized Benefits Avoided (Acute Pes-
ticide Incidents).
Qualitative Benefits .........ccceevieeeeiienennnen.

Monetized COStS .....cceeeecvvveeiieeeecieeeeeee,
Small Business Impacts

Impact on Jobs

$0.6—-2.6 million/year after adjustment for underreporting of pesticide incidents

Willingness to pay to avoid acute effects of pesticide exposure beyond cost of
treatment and loss of productivity.
Reduced latent effects of avoided acute pesticide exposure
Reduced chronic effects from lower chronic pesticide exposure to workers, han-
dlers, and farmworker families, including a range of illnesses such as Non-
Hodgkins lymphoma, prostate cancer, Parkinson’s disease, lung cancer, chron-
ic bronchitis, and asthma.
$60.2-66.9 million/year
No significant impact on a substantial number of small entities ............cccccvceiiienns
The rule will affect over 295,000 small farms, nurseries, and greenhouses, and
commercial entities that are contracted to apply pesticides.
Impact less than 0.1% of the annual value of sales or revenues for the average
small entity.
The rule will have a negligible effect on jobs and employment ...........cccccceeiiieennnes
The marginal cost of a typical farmworker is expected to increase $5/year ............
The marginal cost for a more skilled pesticide handler is expected to increase by
$50 per year, but this is less than 0.2% of the cost of a part-time employee.

EA Chapter 4.5.

EA Chapter 4.

EA Chapter 3.3.
EA Chapter 3.5.

EA Chapter 3.4.

II. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you work in or employ
persons working in crop production
agriculture where pesticides are
applied. The following list of North
American Industrial Classification
System (NAICS) codes is not intended
to be exhaustive, but rather provides a
guide to help readers determine whether
this document applies to them.
Potentially affected entities may
include:

e Agricultural Establishments (NAICS
code 111000), e.g., establishments or
persons, such as farms, orchards, groves,
greenhouses, and nurseries, primarily
engaged in growing crops, plants, vines,
or trees and their seeds.

e Nursery and Tree Production
(NAICS code 111421), e.g.,
establishments or persons primarily
engaged in (1) growing nursery
products, nursery stock, shrubbery,

bulbs, fruit stock, sod, and so forth,
under cover or in open fields and/or (2)
growing short rotation woody trees with
a growth and harvest cycle of 10 years
or less for pulp or tree stock.

e Timber Tract Operations (NAICS
code 113110), e.g., establishments or
persons primarily engaged in the
operation of timber tracts for the
purpose of selling standing timber.

e Forest Nurseries and Gathering of
Forest Products (NAICS code 113210),
e.g., establishments or persons primarily
engaged in (1) growing trees for
reforestation and/or (2) gathering forest
products, such as gums, barks, balsam
needles, rhizomes, fibers, Spanish moss,
ginseng, and truffles.

e Farm Workers (NAICS codes 11511,
115112, and 115114), e.g.,
establishments or persons primarily
engaged in providing support activities
for growing crops; establishments or
persons primarily engaged in
performing a soil preparation activity or
crop production service, such as

plowing, fertilizing, seed bed
preparation, planting, cultivating, and
crop protecting services; and
establishments or persons primarily
engaged in performing services on
crops, subsequent to their harvest, with
the intent of preparing them for market
or further processing.

e Pesticide Handling on Farms
(NAICS code 115112), e.g.,
establishments or persons primarily
engaged in performing a soil preparation
activity or crop production service, such
as seed bed preparation, planting,
cultivating, and crop protecting
services.

e Farm Labor Contractors and Crew
Leaders (NAICS code 115115), e.g.,
establishments or persons primarily
engaged in supplying labor for
agricultural production or harvesting.

e Pesticide Handling in Forestry
(NAICS code 115310), e.g.,
establishments or persons primarily
providing support activities for forestry,
such as forest pest control.
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e Pesticide Manufacturers (NAICS
code 325320), e.g., establishments
primarily engaged in the formulation
and preparation of agricultural and
household pest control chemicals
(except fertilizers).

e Farm Worker Support Organizations
(NAICS codes 813311, 813312, and
813319), e.g., establishments or persons
primarily engaged in promoting causes
associated with human rights either for
a broad or specific constituency;
establishments or persons primarily
engaged in promoting the preservation
and protection of the environment and
wildlife; and establishments primarily
engaged in social advocacy.

e Farm Worker Labor Organizations
(NAICS code 813930), e.g.,
establishments or persons primarily
engaged in promoting the interests of
organized labor and union employees.

¢ Crop Advisors (NAICS codes
115112, 541690, 541712) e.g.,
establishments or persons who
primarily provide advice and assistance
to businesses and other organizations on
scientific and technical issues related to
pesticide use and pest pressure.

B. What action is the Agency taking?

EPA is finalizing changes to the WPS.
The WPS is a regulation primarily
intended to reduce the risks of injury or
illness resulting from agricultural
workers’ and handlers’ use and contact
with pesticides on farms, forests,
nurseries and greenhouses. The rule
primarily seeks to protect workers
(those who perform hand-labor tasks in
pesticide-treated crops, such as
harvesting, thinning, pruning) and
handlers (those who mix, load and
apply pesticides). The rule does not
cover persons working with livestock.
The existing regulation has provisions
requiring employers to provide workers
and handlers with pesticide safety
training, posting and notification of
treated areas, and information on entry
restrictions, as well as PPE for workers
who enter treated areas after pesticide
application to perform crop-related
tasks and handlers who mix, load, and
apply pesticides.

The final rule takes into consideration
comments received from the public in
response to the proposed rule (Ref. 2),
as well as additional information such
as reported incidents of pesticide-
related illness or injury.

EPA believes that the changes to the
WPS offer targeted improvements that
will reduce risk through protective
requirements and improve operational
efficiencies. Among other things, EPA
expects the changes to:

e Improve effectiveness of worker and
handler training.

e Improve protections to workers
during REIs.

e Improve protections for workers
during and after pesticide applications.

¢ Expand the information provided to
workers, thus improving hazard
communication protections.

¢ Expand the content of pesticide
safety information displayed to improve
the display’s effectiveness.

o Improve the protections for crop
advisor employees.

e Increase the amounts of
decontamination water available, thus
improving the effectiveness of the
decontamination process.

o Improve the emergency response
when workers or handlers experience
pesticide exposures.

e Improve the organization of the
WPS, thus making it easier for
employers to understand and comply
with the rule.

o Clarify that workers and handlers
are covered by the rule only if they are
employed, directly or indirectly, by the
establishment (i.e., receiving a salary or
wage).

¢ Protect adolescents by establishing a
minimum age for handlers and for
workers who enter a treated area during
an REI, but adding an exemption to the
minimum age requirement for
adolescents who work on an
establishment owned by an immediate
family member.

e Improve flexibility for small farmers
and members of their immediate family
by expanding the definition of
immediate family members to be more
inclusive and retaining the exemptions
from almost all WPS requirements for
owners and their immediate family
members.

C. What are the costs and benefits of the
rule?

EPA estimates the incremental cost of
the revisions to the WPS to be between
$60.2 and $66.9 million per year, given
a three percent discount rate. Using a
seven percent discount rate, the rule is
estimated to cost between $56.2 and
$66.9 million per year. The majority of
the costs, $53.0 to $62.2 million per
year, are borne by farms, nurseries, and
greenhouses that hire labor and use
pesticides, which account for about 20
percent of all farms producing crops in
the United States. The approximately
2,000 commercial pesticide handling
establishments, which are contracted to
apply pesticides on farms, may
collectively see an incremental cost of
about $1.9 million per year. Family-
owned farms that use pesticides and do
not hire labor may collectively bear
costs of about $1.4 million per year.
Total costs amount to an average

expenditure of about $30 per year per
farm worker. Benefits, in terms of
reduced illness from exposure to
pesticides, are likely to exceed $64
million per year in terms of avoided
costs associated with occupational
pesticide incidents and with reductions
in chronic diseases associated with
occupational pesticide exposure,
although the amount EPA can quantify
is much less. The estimated quantified
benefits from reducing acute worker and
handler exposure to pesticides total
between $0.6 million and $2.6 million
annually.

The changes to the current WPS
requirements are expected to lead to an
overall reduction in incidents of unsafe
pesticide exposure and to improve the
occupational health of the nation’s
agricultural workers and pesticide
handlers. This section provides an
overview of the qualitative benefits of
the proposal and the estimated benefits
that would accrue from avoiding acute
pesticide exposure in the population
protected by the WPS. It also provides
an estimate of the number of chronic
illnesses with a plausible association
with pesticide exposure that would
have to be prevented by the rule
changes in order for the total estimated
benefits to meet the estimated cost of
the proposal.

A sizeable portion of the agricultural
workforce may be exposed
occupationally to pesticides and
pesticide residues. These exposures can
pose significant long- and short-term
health risks. It is difficult to quantify a
specific level of risk and project the risk
reduction that would result from this
rule, because workers and handlers are
potentially exposed to a wide range of
pesticides with varying toxicities and
risks. However, there is strong evidence
that workers and handlers may be
exposed to pesticides at levels that can
cause adverse effects and that both the
exposures and the risks can be
substantially reduced. EPA believes the
provisions in the final rule will reduce
pesticide exposures and the associated
risks.

The estimated quantified benefits
from reducing acute worker and handler
exposure to pesticides total between
$0.6 million and $2.6 million annually
(Ref. 1). This conservative estimate
includes only the avoided costs in
medical care and lost productivity to
workers and handlers and assumes that
just 10% of acute pesticide incidents are
reported. It does not include
quantification of the reduction in
chronic effects of pesticide exposure to
workers and handlers, reduced effects of
exposure, including developmental
impacts, to children and pregnant
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workers and handlers or willingness to
pay to avoid symptoms of pesticide
exposure. Because the chronic effects of
pesticide exposures are seldom
attributable to a specific cause, and thus
are unlikely to be recorded in pesticide
poisoning databases, EPA is not able to
quantify the benefits expected to accrue
from the final WPS changes that are
expected to reduce chronic exposure to
pesticides. However, associations
between pesticide exposure and certain
cancer and non-cancer chronic health
effects are well documented in the peer-
reviewed literature, and reducing these
chronic health effects is an important
FIFRA goal.

Even if the lack of quantitative data
impairs the reliability of estimates of the
total number of chronic illnesses
avoided, it is reasonable to expect that
the proposed changes to the WPS will
reduce pesticide exposure, and thereby
reduce the incidence of chronic disease
associated with pesticide exposure.
Therefore, EPA conducted a “break
even” analysis to consider the
plausibility of the changes to the WPS
reducing the incidence of chronic
disease enough to cause the net benefits
of the proposed rule to exceed its
anticipated costs. Under this analysis,
EPA looked at the costs associated with
non-Hodgkin’s lymphoma, prostate
cancer, Parkinson’s disease, lung cancer,
bronchitis, and asthma and their
frequency among agricultural workers,
and found that reducing the incidence
of lung cancer by 0.078% and the
incidence of the other chronic diseases
by 0.78% per year (about 44 total cases
per year among the population of
workers and handlers protected under
the WPS) would produce quantified
benefits sufficient to bridge the gap
between the quantified benefits from
reducing acute incidents and the final
rule’s estimated high-end cost of $66.9
million. Overall, the weight of evidence
suggests that the requirements will
result in long-term health benefits to
agricultural workers and pesticide
handlers in excess of the less than 1%
reduction in just six diseases that
corresponds with the break-even point
for the final rule, not only by reducing
their daily risk of pesticide exposures,
but also by improving quality of life
throughout their lives, resulting in a
lower cost of health care and a healthier
society.

The changes to the current WPS
requirements, specifically improved
training on reducing pesticide residues
brought from the treated area to the
home on workers’ and handlers’
clothing and bodies and establishing a
minimum age for handlers and early
entry workers, other than those covered

by the immediate family exemption,
mitigate the potential for children to be
exposed to pesticides directly and
indirectly. The unquantified benefit to
adolescent workers and handlers, as
well as children of workers and
handlers is great; reducing exposure to
pesticides could translate into fewer
sick days, fewer days missed of school,
improved capacity to learn, and better
long-term health. Parents and caregivers
reap benefits by having healthier
families, fewer missed workdays, and
better quality of life.

By finalizing several interrelated
exposure-reduction measures, the rule is
expected to avoid or mitigate
approximately 44 to 73% of annual
reported acute WPS-related pesticide
incidents. EPA believes the final rule
will substantially reduce for these
workers and handlers the potential for
adverse health effects (acute and
chronic) from occupational exposures to
such pesticides and their residues.
These measures include requirements
intended to reduce exposure by:

¢ Ensuring that workers and handlers
are informed about the hazards of
pesticides—the final rule changes the
content and frequency of required
pesticide safety training, as well as
making changes to ensure that the
pesticide safety training is more
effective.

¢ Reducing exposure to pesticides—
among other things, the final rule
changes and clarifies the requirements
for personal protective equipment. It
also makes changes to the timing of
applications when people are nearby.
These and other provisions should
directly reduce exposure in the
agricultural workforce.

o Mitigating the effects from
exposures that occur—some accidental
exposures are inevitable. EPA expects
the final rule will mitigate the severity
of health impacts by updating and
clarifying what is required to respond to
exposures.

Further detail on the benefits of this
proposal is provided in the document
titled “Economic Analysis of the
Agricultural Worker Protection
Standard Revisions” which is available
in the docket for this rulemaking (Ref.
1).

III. Introduction and Procedural
History

The existing WPS was published in
1992 and implemented fully in 1995.
Since implementation, EPA has sought
to ensure that the rule provides the
intended protections effectively and to
identify necessary improvements. To
accomplish this, EPA engaged diverse
stakeholders, individually and

collectively through organized outreach
efforts, to discuss the rule and get
feedback from affected and interested
parties. Groups with which EPA
engaged included, but were not limited
to, farmworker organizations, health
care providers, state regulators,
educators and trainers, pesticide
manufacturers, farmers, organizations
representing agricultural commodity
producers and crop advisors. EPA
engaged these groups formally through
the National Assessment of the Pesticide
Worker Safety Program (http://
www.epa.gov/pesticides/safety/
workshops.htm), public meetings (e.g.,
National Dialogue on the Worker
Protection Standard), federal advisory
committee meetings (e.g., Pesticide
Program Dialogue Committee, http://
www.epa.gov/pesticides/ppdc/) and a
Small Business Advocacy Review Panel
(Ref. 3). EPA also engaged stakeholders
informally, as individual organizations
and in small groups.

Using feedback from stakeholders,
along with other information, EPA
developed proposed changes to the WPS
and published them for public comment
(Ref. 2). EPA received substantial
feedback on the proposal, including
about 2,400 written comments with over
393,000 signatures. Commenters
included farmworker advocacy
organizations, state pesticide regulatory
agencies (states) and organizations,
public health organizations, public
health agencies, growers and grower
organizations, agricultural producer
organizations, applicators and
applicator organizations, pesticide
manufacturers and organizations, PPE
manufacturers, farm bureaus, crop
consultants and organizations, and
others. The comments received covered
a wide range of issues and took diverse
positions. Overall, the comments were
thoughtful and demonstrated a high
level of interest in ensuring the
protection of workers and handlers,
while minimizing burden on employers
and regulatory agencies. This document
discusses some of the significant
comments received and EPA’s
responses. A full summary of comments
received and EPA’s responses are
available in the docket for this
rulemaking (Ref. 4).

While considering stakeholder
feedback and suggestions in developing
the final rule, EPA also gathered
additional information, such as updated
demographic information for
farmworkers, new data from the U.S.
Department of Agriculture’s (USDA)
National Agricultural Statistics Service,
information on other federal rules (e.g.,
respirator standards, anti-retaliatory
provisions), and more recent data on
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incidents related to occupational
pesticide exposure in agriculture. EPA
reviewed the methodology used to
estimate the number of acute pesticide-
related incidents in agriculture and used
the updated information to revise the
estimated number of incidents that
could be prevented under the final rule.
EPA also revised the Economic Analysis
for the final rule to include more recent
information from the National
Agricultural Statistics Service and with
input from public comments.

IV. Context and Goals of This
Rulemaking

A. Context for This Rulemaking

1. Statutory authority. Enacted in
1947, FIFRA established a framework
for the pre-market registration and
regulation of pesticide products; since
1972, FIFRA has prohibited the
registration of pesticide products that
cause unreasonable adverse effects.
FIFRA makes it unlawful to use a
pesticide in a manner inconsistent with
the labeling and gives EPA’s
Administrator authority to develop
regulations to carry out the Act. FIFRA’s
legislative history indicates that
Congress specifically intended for
FIFRA to protect workers and other
persons from occupational exposure
directly to pesticides or to their residues
(Ref. 5).

Under FIFRA’s authority, EPA has
implemented measures to protect
workers, handlers, other persons, and
the environment from pesticide
exposure in two primary ways. First,
EPA includes specific use instructions
and restrictions on individual pesticide
product labeling. These instructions and
restrictions are the result of EPA’s
stringent registration and reevaluation
processes and are based on the risks of
the particular product. Since users must
comply with directions for use and
restrictions on a product’s labeling, EPA
uses the labeling to convey mandatory
requirements for how the pesticide must
be used to protect people and the
environment from unreasonable adverse
effects of pesticide exposure. Second,
EPA enacted the WPS to expand
protections against the risks of
agricultural pesticides without making
individual product labeling longer and
much more complex. The WPS is a
uniform set of requirements for workers,
handlers and their employers that are
generally applicable to all agricultural
pesticides and are incorporated onto
agricultural pesticide labels by
reference. Its requirements complement
the product-specific labeling restrictions
and are intended to minimize
occupational exposures generally.

2. EPA’s regulation of pesticides. EPA
uses a science-based approach to
register and re-evaluate pesticides, in
order to protect human health and the
environment from unreasonable adverse
effects that might be caused by
pesticides. The registration process
begins when a manufacturer submits an
application to register a pesticide. The
application must contain required test
data, including information on the
pesticide’s chemistry, environmental
fate, toxicity to humans and wildlife,
and potential for human exposure. EPA
also requires a copy of the proposed
labeling, including directions for use
and appropriate warnings.

Once an application for a new
pesticide product is received, EPA
conducts an evaluation, which includes
a detailed review of scientific data to
determine the potential impact on
human health and the environment.
EPA considers the risk assessments and
results of any peer review, and evaluates
potential risk management measures
that could mitigate risks that exceed
EPA’s level of concern. In the
registration process, EPA evaluates the
proposed use(s) of the pesticide to
determine whether it would cause
adverse effects on human health, non-
target species, and the environment. In
evaluating the impact of a pesticide on
occupational health and safety, EPA
considers the risks associated with use
of the pesticide (occupational,
environmental) and the benefits
associated with use of the pesticide
(economic, public health,
environmental). However, FIFRA does
not require EPA to balance the risks and
benefits for each audience. For example,
a product may pose risks to workers, but
risk may nevertheless be reasonable in
comparison to the economic benefit of
continued use of the product to society
at large.

If the application for registration does
not contain evidence sufficient for EPA
to determine that the pesticide meets
the FIFRA registration criteria, EPA
communicates to the applicant the need
for more or better refined data, labeling
modifications, or additional use
restrictions. Once the applicant has
demonstrated that a proposed product
meets the FIFRA registration criteria
and any applicable requirements under
the Federal Food, Drug, and Cosmetic
Act (FFDCA), 21 U.S.C. 321 et seq., EPA
approves the registration subject to any
risk mitigation measures necessary to
meet the FIFRA registration criteria.
EPA devotes significant resources to the
regulation of pesticides to ensure that
each pesticide product meets the FIFRA
requirement that pesticides not cause

unreasonable adverse effects to the
public and the environment.

When EPA approves a pesticide, the
labeling generally reflects all risk
mitigation measures required by EPA.
The risk mitigation measures may
include requiring certain engineering
controls, such as the use of closed
systems for mixing pesticides and
loading them into application
equipment to reduce potential exposure
to those who handle pesticides;
establishing conditions on the use of the
pesticide by specifying certain use sites,
maximum application rate or maximum
number of applications; or establishing
REIs during which entry into an area
treated with the pesticide is generally
prohibited until residue levels have
declined to levels unlikely to cause
unreasonable adverse effects. Because
users must comply with the directions
for use and use restrictions on a
product’s labeling, EPA uses the
labeling to establish and convey
mandatory requirements for how the
pesticide must be used to protect the
applicator, the public, and the
environment from pesticide exposure.

Under FIFRA, EPA is required to
review periodically the registration of
pesticides currently registered in the
United States. The 1988 FIFRA
amendments required EPA to establish
a pesticide reregistration program.
Reregistration was a one-time
comprehensive review of the human
health and environmental effects of
pesticides first registered before
November 1, 1984 to make decisions
about these pesticides’ future use. The
1996 amendments to FIFRA require that
EPA establish, through rule making, an
ongoing ‘“‘registration review”’ process of
all pesticides at least every 15 years.
The final rule establishing the
registration review program was signed
in August 2006 (Ref. 16). The purpose
of both re-evaluation programs is to
review all pesticides registered in the
United States to ensure that they
continue to meet current safety
standards based on up-to-date scientific
approaches and relevant data.

Pesticides reviewed under the
reregistration program that met current
scientific and safety standards were
declared “‘eligible” for reregistration.
The results of EPA’s reviews are
summarized in Reregistration Eligibility
Decision (RED) documents. The last
RED was completed in 2008. Often
before a pesticide could be determined
“eligible,” additional risk reduction
measures had to be put in place. For a
number of pesticides, measures
intended to reduce exposure to handlers
and workers were needed and are
reflected on pesticide labeling. To
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address occupational risk concerns,
REDs include mitigation measures such
as: Voluntary cancellation of the
product or specific use(s); limiting the
amount, frequency or timing of
applications; imposing other application
restrictions; classifying a product or
specific use(s) for restricted use only by
certified applicators; requiring the use
of specific PPE; establishing specific
REIs; and improving use directions.
During this process, EPA also
encouraged registrants to find
replacements for the inert ingredients of
greatest concern. As a result of EPA’s
reregistration efforts, current U.S. farm
workers are not exposed to many of the
previously used inert ingredients that
were of the greatest toxicological
concern.

EPA’s registration review program is a
recurring assessment of products against
current standards. EPA will review each
registered pesticide at least every 15
years to determine whether it continues
to meet the FIFRA standard for
registration. Pesticides registered before
1984 were reevaluated initially under
the reregistration program. These and
pesticides initially registered in 1984 or
later are all subject to registration
review.

In summary, EPA’s pesticide
reregistration and registration reviews
assess the specific risks associated with
particular chemicals and ensure that the
public and environment do not suffer
unreasonable adverse effects from those
risks. EPA implements the risk
reduction and mitigation measures
identified in the pesticide reregistration
and registration review programs
through amendments to individual
pesticide product labeling.

3. WPS. The WPS regulation is
incorporated by reference on certain
pesticide product labeling through a
statement in the agricultural use box.
The WPS provides a comprehensive
collection of pesticide management
practices generally applicable to all
agricultural pesticide use scenarios in
crop production, complementing the
product-specific requirements that
appear on individual pesticide product
labels.

The risk reduction measures of the
WPS may be characterized as being one
of three types: Information, protection
and mitigation. To ensure that
employees will be informed about
exposure to pesticides, the WPS
requires that workers and handlers
receive training on general pesticide
safety, and that employers provide
access to information about the
pesticides with which workers and
handlers may have contact. To protect
workers and handlers from pesticide

exposure, the WPS prohibits the
application of pesticides in a manner
that exposes workers or other persons,
generally prohibits workers and other
persons from being in areas being
treated with pesticides, and generally
prohibits workers from entering a
treated area while an REI is in effect
(with limited exceptions that require
additional protections). In addition, the
rule protects workers by requiring
employers to notify them about areas on
the establishment treated with
pesticides, through posted and/or oral
warnings. The rule protects handlers by
ensuring that they understand proper
use of and have access to required PPE.
Finally, the WPS has provisions to
mitigate exposures if they do occur by
requiring the employer to provide to
workers and handlers with an ample
supply of water, soap and towels for
routine washing and emergency
decontamination. The employer must
also make transportation available to a
medical care facility if a worker or
handler may have been poisoned or
injured by a pesticide and provide
information about the pesticide(s) to
which the person may have been
exposed.

EPA manages the risks and benefits of
each pesticide product primarily
through the labeling requirements
specific to each pesticide product. If
pesticide products are used according to
the labeling, EPA does not expect use to
cause unreasonable adverse effects.
However, data on incidents of adverse
effects to human health and the
environment from the use of agricultural
pesticides show that users do not
always comply with labeling
requirements. Rigorous ongoing
training, compliance assistance and
enforcement are needed to ensure that
risk mitigation measures are
appropriately implemented in the field.
The framework provided by the WPS is
critical for ensuring that the
improvements brought about by
reregistration and registration review are
realized in the field. For example, the
requirement for handlers to receive
instruction on how to use the pesticide
and the application equipment for each
application is one way to educate
handlers about updated requirements on
product labeling to ensure they use
pesticides in a manner that will not
harm themselves, workers, the public or
the environment. In addition, the REIs
are established through individual
product labeling, but action needs to be
taken at the use site to ensure that
workers are aware of areas on the
establishment where REIs are in effect
and given directions to be kept out of

the treated area while the REI is in
effect. The changes to the WPS are
designed to enhance the effectiveness of
the existing structure of protections and
to better realize labeling-based risk
mitigation measures at the field level.

B. Goals of This Rulemaking

Discussions with stakeholders over
many years, together with EPA’s review
of incident data, led EPA to identify
several shortcomings in the current
regulation that will be addressed by this
final rule. As discussed in Unit IV.A.,
EPA uses both product-specific labeling
and the WPS to effectuate occupational
protections for workers and handlers.
EPA engages in ongoing reviews and
reassessments of pesticide products to
ensure they continue to meet the
standard of not causing unreasonable
adverse effects to human health and the
environment. The WPS must be updated
to ensure that the rule continues to
complement the labeling-based
protections and to address issues
identified through experience with the
WPS, and review of incident data and
stakeholder engagement.

1. Purpose of the WPS. The WPS is
intended to reduce the risks associated
with occupational pesticide exposure to
workers, handlers and their families,
and to protect others and the
environment from risks of pesticide use
in agricultural production. The rule
makes employers of workers and
handlers responsible for providing
protections to workers and handlers on
their establishments. By imposing this
obligation, EPA seeks to ensure those
who make pesticide use decisions
(employers) internalize the effects of
their decisionmaking rather than
passing on the costs associated with
these decisions (risks of pesticide
exposure) to others (workers and
handlers).

As noted in Unit IV.A., the
components of the WPS generally can
be grouped into three categories:
Information, protection, and mitigation.
Employers must provide workers and
handlers with information needed to
protect themselves, others, and the
environment from pesticides and
pesticide residues through pesticide
safety training, pesticide application
and hazard information, and access to
labeling. Employers must provide
protections to workers and handlers
during and after applications in order to
minimize potential for exposure.
Finally, employers must be prepared to
mitigate exposures that do occur by
providing supplies for washing and
emergency decontamination, and
emergency transportation to a medical
facility if necessary. These elements are
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necessary to implement product-specific
labeling requirements effectively. For
example, pesticide safety training
informs workers that areas treated with
pesticides are off limits for entry for a
certain period after the application, i.e.,
a product-specific REI, and that their
employers will inform them of where
and when REIs are in effect and entry
into the treated areas is prohibited. In
some instances, employers must provide
further protection by posting warning
signs at treated areas while REIs are in
effect to remind workers to keep out of
the treated areas. For handlers, training
informs them about basic pesticide
safety and handling precautions and
reducing the potential to expose
themselves or others. In addition, the
employer must provide information for
each application, informing the handler
about the product-specific labeling
restrictions and requirements.

In summary, the WPS works in
conjunction with product labeling to
protect workers and handlers from
occupational pesticide exposure. The
rule imposes on the employer the
responsibility for providing protections
to workers and handlers and to ensure
they have access to information
necessary to protect themselves and
others during and after pesticide
application.

2. Surveillance data. When EPA
promulgated the existing rule, it used
existing data on occupational pesticide-
related incidents to estimate that that
approximately 10,000 to 20,000
incidents of physician-diagnosed (not
hospitalized) pesticide poisonings
occurred in the WPS-covered workforce
annually. For this rulemaking, EPA
estimates that about 1,810 to 2,950 acute
pesticide exposure incidents occur
annually on agricultural establishments
that potentially could be prevented by
the WPS. This substantial drop in the
estimated number of incidents shows
that the existing rule and efforts by
employers, workers and handlers have
made great accomplishments in
reducing pesticide exposure for workers
and handlers. Pesticide use in
agriculture is safer than it was 20 years
ago.

gCurrent occupational health incident
surveillance data show, however, that
avoidable incidents continue to occur.
For example, some of the occupational
pesticide illnesses reported to state
health agencies have occurred when
workers entered a treated area before the
REI expired. Although employers are
obligated to warn workers to keep out of
treated areas and to ensure that workers
receive training on and information
about treated areas, incidents continue
to occur. Another example of potentially

avoidable exposure is spray drift.
Labeling instructs handlers to apply
pesticides in a manner that does not
contact other persons, but pesticide drift
continues to cause exposure incidents.
In addition to surveillance data, studies
also show that pesticide residues are
brought home by workers and handlers
on their bodies and clothing (known as
“take-home exposure’’), creating an
exposure pathway for family members.

This rulemaking is intended to reduce
avoidable incidents by improving
information, protections, and
mitigations for workers and handlers
without imposing unreasonable burdens
on employers. Although EPA cannot
quantify the specific reduction in
incidents from any single change to the
regulation, taken together, EPA
estimates that the final rule will result
in an annual reduction of between 540
and 1,620 acute, health-related
incidents. In addition, EPA expects that
the final rule will help reduce chronic
health problems among workers and
handlers by reducing daily pesticide
exposures, and thereby improving
quality of life throughout their lives,
resulting in a lower cost of health care
and a healthier society. (See Unit II.C.)
Units V. through XIX. describe the final
regulatory requirements and their
potential to reduce avoidable incidents.
The Economic Analysis for this
rulemaking provides an estimate of the
costs of the requirements and a
quantitative and qualitative discussion
of the potential benefits, including
avoiding acute pesticide-related
illnesses in workers and handlers (Ref.
1).

3. Demographics of workers and
handlers. In addition to the complexity
of the science issues involving pesticide
use, variability of pesticide use patterns
and incomplete information about
occupational pesticide-related illnesses
and injuries, the diversity of the labor
population at risk and the tasks they
perform makes it challenging to ensure
that workers and handlers are
adequately protected.

According to the most recent public
data set available from the Department
of Labor’s (DOL) National Agricultural
Worker Survey (NAWS) for 2011-2012,
64% of agricultural workers in the
United States were born in Mexico and
6% in Central and South America (Ref.
6). A majority (69%) of all survey
respondents speak Spanish as their
primary language (Ref. 6).
Approximately 65% of this population
speaks a little or no English; 38%
cannot read English at all and another
30% can only read English “a little”
(Ref. 6). Many have received only some
formal education; on average, the

highest grade completed by foreign-born
workers was seventh grade (Ref. 6).

Approximately 17% of the survey
respondents were classified as migrant,
having traveled at least 75 miles in the
previous year to find a job in agriculture
(Ref. 6). Only 17% of respondents lived
in housing provided by their employer
and 55% rented housing from someone
other than their employer (Ref. 6). In
general, agricultural workers surveyed
by NAWS do not have access to
employer-provided health insurance—
in 2011-2012, only 21% of farmworkers
reported having the option for
employer-provided health insurance
(Ref. 6). USDA research, based on
NAWS data, also reports that workers
have difficulty entering the health care
system to receive treatment (Ref. 7). Cost
was a significant barrier for two-thirds
of farmworkers, while about a third
listed language barriers as an
impediment to receiving care. Most
workers fear that seeking treatment will
result in losing their job because
someone will replace them while they
are getting treatment or the employer
will label them as troublemakers and
dismiss them. The problem is more
severe among undocumented workers
because they fear seeking treatment will
lead to deportation or other adverse
legal action (Ref. 7). A USDA report
indicates that the factors mentioned
previously contribute to the
disadvantaged status of hired workers in
agriculture (Ref. 7).

The NAWS found that 19% of
workers and handlers surveyed earned
less than $10,000 annually from
agricultural work, and another 39% earn
between $10,000 and $20,000 annually.
Over 55% of respondents reported a
total family income below $22,500 (Ref.
6).
Both the existing WPS and the
changes included in the final rule seek
to eliminate some of the potential
barriers to achieving effective protection
of these persons by requiring training in
a manner that workers and handlers can
understand, requiring the employer to
ensure that handlers understand
relevant portions of the labeling before
handling a pesticide, and expanding
training to provide information on
seeking medical care in the event of a
pesticide exposure and highlighting the
anti-retaliation provisions of the WPS.

4. Summary of the final rule. The final
rule amends the WPS by:

¢ Requiring pesticide safety training at
one-year intervals and amending the
existing pesticide safety training
content.

¢ Requiring recordkeeping for
pesticide safety training.
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e Eliminating the ““‘grace period” that
allowed workers to enter a treated area
to perform WPS tasks before receiving
full pesticide safety training.

e Establishing a minimum age of 18
for handlers and for workers who enter
an area under an REL

e Establishing requirements for
specific training and notification for
workers who enter an area under an REI

¢ Restricting persons’ entry into
certain areas surrounding application
equipment during an application.

e Clarifying requirements for supplies
for routine washing and emergency
decontamination.

¢ Requiring employers to post
warning signs around treated areas
when the product applied has an REI
greater than 48 hours and allowing the
employer to choose to post the treated
area or give oral notification when the
product applied has an REI of 48 hours
or less (unless the labeling requires both
types of notification).

¢ Requiring employers to maintain
and make available copies of the SDSs
for products used on the establishment.

¢ Requiring employers to provide
application information and SDSs to
designated representatives making the
request on behalf of workers or
handlers.

¢ Adding elements to the requirement
to maintain application-specific
information.

e Adopting by cross reference certain
OSHA requirements for employers to
provide training, fit testing and medical
evaluations to handlers using products
that require use of respirators.

¢ Requiring employers to provide
supplies for emergency eye flush at all
pesticide mixing and loading sites when
handlers use products that require eye
protection.

¢ Maintaining the immediate family
exemption and ensuring it includes an
exemption from the new minimum age
requirements for handlers and early-
entry workers.

¢ Expanding the definition of
“immediate family” to allow more
family-owned operations to qualify for
the exemptions to the WPS
requirements.

e Revising definitions to improve
clarity and to refine terms.

¢ Restructuring the regulation to make
it easier to read and understand.

Units V. through XVIII. discuss the
final rule requirements and elements
considered in the proposal but not
included in the final rule. Unit XIX.
discusses implementation of the final
regulatory requirements. Each of these
Units generally describes the existing
rule, proposal and final regulatory
requirements (where appropriate), and

summarizes the major comments
received and EPA’s responses. A
separate document summarizing the
comments received that were relevant to
the proposal and EPA’s responses has
also been prepared and is available in
the docket for this rulemaking (Ref. 4).

EPA has grouped the discussion of the
final rule and elements considered in
the proposal but not included in the
final rule as follows:

e Unit V: Pesticide Safety Training for
Workers and Handlers.

e Unit VI: Notification.

e Unit VII: Hazard Communication.

¢ Unit VIII: Information Exchange
Between Handler and Agricultural
Employers.

o Unit IX: Drift-Related Requirements.

¢ Unit X: Establish Minimum Age for
Handling Pesticides and Working in a
Treated Area while an REI is in Effect.

e Unit XI: Restrictions on Worker
Entry into Treated Areas.

e Unit XII: Display of Pesticide Safety
Information.

e Unit XIII: Decontamination.

e Unit XIV: Emergency Assistance.

¢ Unit XV: Personal Protective
Equipment.

e Unit XVI: Decision not to Require
Monitoring of Handler Exposure to
Cholinesterase-Inhibiting Pesticides.

e Unit XVII: Exemptions and
Exceptions.

e Unit XVIII: General Revisions.

e Unit XIX: Implementation.

V. Pesticide Safety Training for
Workers and Handlers

A. Shorten Retraining Interval for
Workers and Handlers

1. Current rule and proposal. The
existing WPS requires employers to
ensure that workers and handlers are
trained once every five years. EPA
proposed to establish an annual
retraining interval for workers and
handlers in order to improve the ability
of workers and handlers to protect
themselves and their families from
pesticide exposure.

2. Final rule. In the final rule, EPA has
adopted the proposed requirement for
workers and handlers to receive full
pesticide safety training annually. The
final regulatory text for these
requirements is available at 40 CFR
170.401(a) and 170.501(a).

3. Comments and responses.

Comments. Several farmworker
advocacy groups and public health
organizations supported full, annual
training, stating that the more frequent
training would improve workers’ and
handlers’ ability to protect themselves
and their families, and that annual
training would be simple to track

administratively. Agricultural producer
organizations, pesticide producers, and
the Small Business Administration’s
Office of Advocacy recommended an
initial in-depth training for new workers
followed annually by a shortened
“refresher” training. A similar
suggestion was to require initial in-
depth training for workers and handlers,
followed by four years of refresher
training, with an in-depth training every
fifth year. Some states suggested
training every two or three years, or
allowing each state to set its own
training interval, to parallel the state’s
pesticide applicator recertification
interval. A few states recommended a
system where the training timeframe is
based on the calendar year, to allow
flexibility for employers. For example,
under this proposal, an employee
trained in March 2014 could be
retrained as late as December 2015. This
suggestion would extend the permitted
interval between worker and handler
trainings to as long as two years.
Comments from pesticide industry
organizations suggested that the
frequency of worker safety training be
commensurate with an individual
workers’ tasks, previous training, and
experience.

EPA Response. EPA considered the
alternatives described for training
frequency, and agrees with the
comments that annual training, in some
form, is the appropriate interval to
ensure that workers and handlers
receive more frequent reinforcement of
the safety principles. EPA rejected the
suggestion for a limited refresher
training based on the difficulty both
employers and regulators would face in
tracking multiple levels of training
among a mobile workforce, the burdens
of maintaining multiple forms of
training materials and providing
different trainings where employees are
on differing cycles for full and refresher
training, and the fact that very little of
the substantive content of the required
training appears to be material that
would not need to be brought to
employees’ attention annually.

The suggestions for biennial or
triennial training and allowing the states
to base the frequency of training for
workers and handlers on their pesticide
applicator recertification requirements
would present similar administrative
problems with tracking trainings and
introduce the possibility that workers or
handlers would miss information
needed to protect themselves. Finally,
the alternative to establish the frequency
of training based on the calendar year
presents similar issues with tracking
training and needed frequency of
repetition.
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The recommendation for training to
be tailored to the individual workers’
tasks, experience, and prior training was
rejected based on the difficulty in
tracking the specific training needs with
a mobile workforce, the need for
multiple forms of training materials, and
the potential burden on employers to
determine specific needs for each
employee. In addition, the training gives
practical information that is useful to
everyone who works with or around
agricultural pesticides.

B. Establish Recordkeeping
Requirements To Verify Training for
Workers and Handlers

1. Current rule and proposal. The
existing WPS does not specify how an
employer must verify that a worker or
handler has received pesticide safety
training. EPA proposed to eliminate the
existing voluntary training verification
card system and to require employers to
maintain records of WPS worker and
handler training for two years. EPA
proposed that the training record
include, among other things, the
employee’s birthdate to verify minimum
age for early-entry worker or handler
activities. EPA proposed to require the
employer to provide a copy of the
record to each worker or handler upon
completion of the training.

2. Final rule. EPA has finalized the
proposed requirement for employers to
maintain records of worker and handler
training for two years. Required
information for the record of worker and
handler training includes the trained
worker’s or handler’s name and
signature, the date of training, the
trainer’s name, evidence of the trainer’s
qualification to train, the employer’s
name, and which EPA-approved
training materials were used. EPA has
not included in the final rule the
proposed requirement for the employer
to record or retain birthdate of the
employee. The final rule does not
require employers to automatically
provide a copy of the training record to
each worker and handler; instead, the
final rule only requires the employer to
provide a copy of the training record to
the trained employee upon the
employee’s request. The final regulatory
text for the worker and handler training
recordkeeping requirements appears at
40 CFR 170.401(d) and 170.501(d),
respectively.

3. Comments and responses.

Comments—compliance monitoring.
Comments in support of a requirement
for recordkeeping stated that it would
ensure employees received the training
and that it would improve enforcement
and compliance.

EPA Response. EPA agrees with these
commenters that recordkeeping is
necessary for the purpose of compliance
monitoring.

Comments—burden. Commenters
stated that the proposed requirement to
distribute the record to every trained
worker or handler would be
burdensome and that most workers or
handlers would not take or keep the
records.

EPA Response. EPA agrees with these
commenters and has modified the
requirement. The final rule requires
employers to provide training records to
the trained employee only on the
employee’s request. This will reduce the
burden on employers while ensuring
that interested employees will be able to
demonstrate to future employers that
they were appropriately trained.

Comments—birthdate. There were a
number of comments, particularly from
states, related to the proposed
requirement that employers include the
trained employee’s birthdate among the
information to be recorded to document
training. EPA proposed including the
trained employee’s birthdate in the
recordkeeping in order to facilitate its
use to verify that workers or handlers
met the proposed minimum age
requirement for handling pesticides or
entering treated areas while under an
REI as allowed under the early entry
exceptions. States noted that a person’s
birthdate can be considered confidential
and personal information, the
distribution of which can lead to
identity theft.

EPA Response. EPA has decided the
advantages of requiring the employer to
record the birthdate of the trained
worker or handler are outweighed in
this instance by the concerns for
protecting confidential and personal
information. Under the final rule, the
employer is responsible for determining
that each employee has met the
minimum age requirement. The final
rule does not include the proposed
requirement for the employer to collect
or retain specific documentation of the
employee’s birthdate or age.

C. Establish Trainer Qualifications for
Workers and Handlers

1. Current rule and proposal. The
existing WPS allows workers and
handlers to be trained by a variety of
persons, including pesticide applicators
certified to use restricted use pesticides
(RUPs) under 40 CFR part 171, persons
identified by the agency with
jurisdiction for pesticide enforcement as
a trainer of certified applicators, or
persons having completed an approved
pesticide safety train-the-trainer course.
In addition, persons trained as handlers

under the WPS are also eligible to train
workers.

EPA proposed to limit eligible trainers
of workers to those who complete an
EPA-approved train-the-trainer program
or are designated by EPA or an
appropriate state or tribal agency as
trainers of certified applicators; being a
certified applicator or trained as a
handler under the WPS would not
automatically qualify a person to train
workers under the proposal. EPA did
not propose to change the qualifications
for trainers of handlers.

2. Final rule. In the final rule, EPA has
expanded the class of persons qualified
to train workers relative to the proposed
rule. Under the final rule, qualified
trainers of workers include persons
who: Have completed a pesticide safety
train-the-trainer program approved by
EPA, are designated as a trainer of
certified applicators, handlers or
workers by EPA or a state or tribal
agency responsible for pesticide
enforcement, or are certified pesticide
applicators under 40 CFR part 171.
Unlike the proposal, certified
applicators are considered qualified to
train workers under the final rule.
However, consistent with the proposal,
the persons trained as handlers under
the WPS are not considered qualified to
train workers under the final rule.

The final rule does not make any
changes from the existing rule and
proposal related to who is qualified to
provide training to handlers.

The final regulatory text for worker
and handler trainer qualifications is
available at 40 CFR 170.401(c)(4) and
170.501(c)(4), respectively.

3. Comments and responses.

Comments. Many of the comments
advised EPA to retain certified
applicators as trainers of workers in the
final rule. Several commenters stated
that without certified applicators
providing worker training, resources
such as cooperative extension trainers
would be severely strained and there
might not be adequate resources to
provide annual training for workers.
Several states and others noted that
certified applicators possess the
necessary competence to provide
training to workers; in some states, they
must receive training specifically for the
purpose of training workers in order to
meet their certification requirements.
Commenters also questioned how a
certified applicator could be considered
qualified to train handlers, but not
workers, as many handlers have the
same demographic profile as workers.

There were few comments in support
of retaining handlers as trainers for
workers. One comment suggested that
handlers could be required to take an
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approved train-the-trainer course to
ensure they can adequately train
workers.

EPA Response. EPA is persuaded by
the comments that it is reasonable to
expect that certified applicators can
competently train workers, as well as
handlers. Commenters note that
certified applicators possess knowledge
of pesticide safety from their
certification training and pesticide
handling experience. The commenters
stated that the additional burden from
the proposed requirement for annual
training in combination with the
elimination of certified applicators as
trainers would severely strain trainer
resources and potentially result in fewer
workers receiving annual training. This
concern persuaded EPA to include
certified applicators as qualified to train
workers in the final rule.

EPA agrees with the comment that
handlers who have gone through a train-
the-trainer course should be eligible to
train workers. Under the final
regulation, any person, including a
handler, is qualified to train workers
after successfully completing an
approved train-the-trainer course.

D. Expand the Content of Worker and
Handler Pesticide Safety Training

1. Current and proposed rule. The
existing WPS requires employers to
provide pesticide safety training
covering specific content to workers and
handlers. Under the existing rule,
worker safety training content must
include the following 11 points:

e Where and in what form pesticides
may be encountered during work
activities.

¢ Hazards of pesticides resulting from
toxicity and exposure, including acute
and chronic effects, delayed effects, and
sensitization.

¢ Routes through which pesticides can
enter the body.

e Signs and symptoms of common
types of pesticide poisoning.

e Emergency first aid for pesticide
injuries or poisonings.

e How to obtain emergency medical
care.

¢ Routine and emergency
decontamination procedures, including
emergency eye flushing techniques.

e Hazards from chemigation and drift.

e Hazards from pesticide residues on
clothing.

e Warnings about taking pesticides or
pesticide containers home.

¢ Requirements of the WPS designed
to reduce the risks of illness or injury
resulting from workers’ occupational
exposure to pesticides, including
application and entry restrictions, the
design of the warning sign, posting of

warning signs, oral warnings, the
availability of specific information
about applications, and the protection
against retaliatory acts.

Under the existing rule, pesticide
handler safety training must include the
following 13 basic safety training points:

e Format and meaning of information
contained on pesticide labels and in
labeling, including safety information
such as precautionary statements about
human health hazards.

e Hazards of pesticides resulting from
toxicity and exposure, including acute
and chronic effects, delayed effects, and
sensitization.

* Routes through which pesticides can
enter the body.

¢ Signs and symptoms of pesticide
poisoning.

¢ Emergency first aid for pesticide
injuries or poisonings.

e How to get emergency medical care.

¢ Routine and emergency
decontamination procedures.

e Need for and appropriate use of PPE.

e Prevention, recognition, and first aid
treatment of heat-related illness.

e Safety requirements for handling,
transporting, storing, and disposing of
pesticides.

e Environmental concerns.

e Warnings about taking pesticides or
pesticide containers home.

e Training on the requirements of the
regulation related to handling.

EPA proposed additional content in
worker pesticide safety training
including, among other things,
information on the requirements for
early-entry notification and emergency
assistance, how to reduce pesticide take-
home exposure, the availability of
hazard communication materials for
workers, the minimum age requirements
for handling and early entry, and the
obligations of agricultural employers to
provide protections to workers.

EPA proposed additional content in
handler pesticide safety training,
including the requirement for handlers
to cease application if they observe a
person, other than another trained and
properly equipped handler, in the area
being treated or the entry-restricted area,
and information about the requirement
for OSHA-equivalent training on
respirator use, fit-testing of respirators,
and medical evaluation in the event a
handler must wear a respirator.

2. Final rule. EPA has finalized the
proposed additions to and expansions of
the worker and handler pesticide safety
training. The final regulatory text for the
content of worker and handler pesticide
training is available at 40 CFR
170.401(c)(2)—(3) and 170.501(c)(2)—(3).

The final rule requires employers to
ensure that workers are trained on the

following topics after EPA has
announced the availability of training
materials (see Unit XIX. for information
on the timing of implementation):

e The responsibility of agricultural
employers to provide workers and
handlers with information and
protections designed to reduce work-
related pesticide exposures and
illnesses. This includes ensuring
workers and handlers have been trained
on pesticide safety, providing pesticide
safety and application information,
decontamination supplies and
emergency medical assistance, and
notifying workers of restrictions during
applications and on entering pesticide
treated areas. A worker or handler may
designate in writing a representative to
request access to pesticide application
and hazard information.

e How to recognize and understand
the meaning of the warning sign used
for notifying workers of restrictions on
entering pesticide-treated areas on the
establishment.

e How to follow directions and/or
signs about keeping out of pesticide-
treated areas subject to an REI and
application exclusion zones.

e Where and in what form pesticides
may be encountered during work
activities and potential sources of
pesticide exposure on the agricultural
establishment. This includes exposure
to pesticide residues that may be on or
in plants, soil, tractors, application and
chemigation equipment, or used PPE,
and that may drift through the air from
nearby applications or be in irrigation
water.

¢ Potential hazards from toxicity and
exposure that pesticides present to
workers and their families, including
acute and chronic effects, delayed
effects, and sensitization.

¢ Routes through which pesticides can
enter the body.

e Signs and symptoms of common
types of pesticide poisoning.

¢ Emergency first aid for pesticide
injuries or poisonings.

¢ Routine and emergency
decontamination procedures, including
emergency eye flushing techniques, and
if pesticides are spilled or sprayed on
the body, to use decontamination
supplies to wash immediately or rinse
off in the nearest clean water, including
springs, streams, lakes, or other sources,
if more readily available than
decontamination supplies, and as soon
as possible, wash or shower with soap
and water, shampoo hair, and change
into clean clothes.

¢ How and when to obtain emergency
medical care.

e When working in pesticide-treated
areas, wear work clothing that protects
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the body from pesticide residues and
wash hands before eating, drinking,
using chewing gum or tobacco, or using
the toilet.

e Wash or shower with soap and
water, shampoo hair, and change into
clean clothes as soon as possible after
working in pesticide-treated areas.

e Potential hazards from pesticide
residues on clothing.

e Wash work clothes before wearing
them again and wash them separately
from other clothes.

¢ Do not take pesticides or pesticide
containers used at work to your home.

o Safety data sheets provide hazard,
emergency medical treatment and other
information about the pesticides used
on the establishment they may come in
contact with.

The responsibility of agricultural
employers to do all of the following:
Display safety data sheets for all
pesticides used on the establishment,
provide workers and handlers
information about the location of the
safety data sheets on the establishment,
and provide workers and handlers
unimpeded access to safety data sheets
during normal work hours.

e The rule prohibits agricultural
employers from allowing or directing
any worker to mix, load or apply
pesticides or assist in the application of
pesticides unless the worker has been
trained as a handler.

e The responsibility of agricultural
employers to provide specific
information to workers before directing
them to perform early-entry activities.
Workers must be 18 years old to perform
early-entry activities.

e Potential hazards to children and
pregnant women from pesticide
exposure.

¢ Keep children and nonworking
family members away from pesticide-
treated areas.

¢ After working in pesticide-treated
areas, remove work boots or shoes
before entering your home, and remove
work clothes and wash or shower before
physical contact with children or family
members.

e How to report suspected pesticide
use violations to the state or tribal
agency responsible for pesticide
enforcement.

e The rule prohibits agricultural
employers from intimidating,
threatening, coercing, or discriminating
against any worker or handler for
complying with or attempting to comply
with the requirements of this rule, or
because the worker or handler has
provided, caused to be provided, or is
about to provide information to the
employer or to the EPA or its agents
regarding conduct that the employee

reasonably believes violates this part,
and/or has made a complaint, testified,
assisted, or participated in any manner
in an investigation, proceeding, or
hearing concerning compliance with
this rule.

The final rule requires employers to
ensure that handlers are trained on the
following topics after EPA has
announced the availability of training
materials (see Unit XIX. for information
on the timing of implementation):

¢ All content for worker training.

e Information on proper application
and use of pesticides.

¢ Handlers must follow the portions
of the labeling applicable to the safe use
of the pesticide.

e Format and meaning of information
contained on pesticide labels and in
labeling applicable to the safe use of the
pesticide.

e Need for and appropriate use and
removal of all PPE.

e How to recognize, prevent, and
provide first aid treatment for heat-
related illness.

e Safety requirements for handling,
transporting, storing, and disposing of
pesticides, including general procedures
for spill cleanup.

e Environmental concerns, such as
drift, runoff, and wildlife hazards.

e Handlers must not apply pesticides
in a manner that results in contact with
workers or other persons.

o The responsibility of handler
employers to provide handlers with
information and protections designed to
reduce work-related pesticide exposures
and illnesses. This includes providing,
cleaning, maintaining, storing, and
ensuring proper use of all required
personal protective equipment;
providing decontamination supplies;
and providing specific information
about pesticide use and labeling
information.

¢ Handlers must suspend a pesticide
application if workers or other persons
are in the application exclusion zone.

o Handlers must be at least 18 years
old.

o The responsibility of handler
employers to ensure handlers have
received respirator fit-testing, training
and medical evaluation if they are
required to wear a respirator by the
product labeling.

e The responsibility of agricultural
employers to post treated areas as
required by this rule.

EPA intends to develop the training
materials that meet the final training
requirements and to publish in the
Federal Register a notice of their
availability. To allow time for the
completion and distribution of revised
training materials and to allow time for

trainers to become familiar with them
and begin training workers and
handlers, the rule extends the
implementation period for training on
the new requirements for two years, or
until six months after EPA has made the
revised training materials available,
whichever is longer.

The final requirements for the content
of worker and handler pesticide safety
training are available at 40 CFR
170.401(c)(2)~(3) and 170.501(c)(2)~(3),
respectively.

3. Comments and responses.

Comments. Farmworker advocacy
organizations, many states, and public
health organizations provided support
for the expanded training topics, in
particular information about preventing
take home exposure and medical
evaluation, fit testing and training on
respirator use for handlers who need to
wear respirators. Some farmworker
advocacy organizations commented on
the importance of information about
worker rights.

Agricultural producer organizations
expressed concern for the additional
burden of the lengthier training. Some
states asserted that several of the
handler training points are beyond the
scope of the WPS and should be
addressed in applicator certification
only. Specifically, they requested that
EPA eliminate training on
environmental concerns from pesticide
use; proper application and use of
pesticides; and requirements for
handlers to understand the format and
meaning of all information contained on
pesticide labels and labeling, and to
follow all pesticide label directions.
These commenters stated that these
training points are appropriate for
persons who work under the
supervision of certified applicators, but
they do not relate directly to worker or
handler safety. Two states
recommended a revision to language in
the handler training topics requiring
that ““all” information on the pesticide
label would be required to be covered,
stating that all labeling information may
not be relevant to a given application.

EPA Response. EPA does not agree
with comments from states that the
handler training topics related to
environmental concerns from pesticide
use, proper application and use,
requirements for handlers to understand
the format and meaning of information
on labels and to follow label directions
are beyond the scope of the WPS and
may expand the liability of handlers.
First, the “Worker Protection Standard”
title is descriptive, and not
jurisdictional. The WPS is, in essence,
a codification of material that EPA
would otherwise have to require to
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appear on the labels of agricultural
pesticides. Thus its potential scope is as
broad as EPA’s labeling authority. While
there may be some point at which a
prospective provision might be so
tangentially related to the rest of the
WPS that its inclusion in the WPS
would cause excessive confusion that is
not the case with the provisions
included in this final rule.

In addition, this is not the first time
that requirements included in the WPS
have served purposes beyond the
protection of agricultural workers and
handlers. Section 170.210(a) of the
existing rule requires that “The handler
employer and the handler shall assure
that no pesticide is applied so as to
contact, either directly or through drift,
any worker or other person, other than
an appropriately trained and equipped
handler” (emphasis added). Section
170.234(c) of the existing rule requires
that, among other things, when
application equipment is sent to non-
handlers for repair, the handler
employer must assure that pesticide
residues have been removed, or else
warn the person who would perform the
repair. The handler training point on
environmental concerns from pesticide
use already appears in the existing rule
at 40 CFR 170.230(c)(4)(xi). In response
to a similar comment on the proposal
that resulted in the existing regulation,
EPA stated:

One comment questioned the
relevancy of environmental information
in worker protection training. The
Agency believes such training is
relevant to worker protection. Many
environmental concerns are applicable
not only to the organisms in the
environment, but also to workers and
other persons who may be in that
environment. Ground and surface water
warnings, for example, are designed not
to protect only aquatic organisms, but to
protect workers and other persons who
may be using the water for drinking,
cooking, bathing, etc. The Agency notes
that FIFRA defines “environment” as
including “water, air, land, and all
plants and man and other animals living
therein, and the interrelationships
which exist among these (Ref. 8).”

The final rule retains the requirement
for handler training on environmental
concerns related to pesticide use from
the current WPS.

EPA does not agree that the training
topic requiring handlers to receive
instruction on proper application and
use of pesticides is only appropriate for
noncertified applicators making
application under the direct supervision
of a certified applicator. First, handlers
routinely apply pesticides, and

misapplication of pesticides can result
in injury to persons covered by the
WPS, including workers and handlers.
Training on proper use can help prevent
such misapplication and consequent
exposure to people. Second, relying
solely on the training of noncertified
applicators under direct supervision
would cover only applicators using
Restricted Use Products (RUPs), and
many agricultural use products covered
by the WPS are not RUPs. To ensure
that handlers under the WPS have the
training to apply pesticides properly, it
is necessary for them to be trained on
proper use. The final rule includes the
handler training topic requiring
information on proper application and
use of pesticides.

EPA does not agree with the
commenters that requirements for
handlers to understand the format and
meaning of information on labels and to
follow labeling directions are only
appropriate for noncertified applicators
applying under the supervision of
certified applicators. To properly handle
agricultural pesticides covered by the
WPS rule, handlers need to understand
the information on the labeling related
to safe use of the pesticide and follow
the use instructions. Use of a product in
a manner inconsistent with the labeling
may cause injury or illness to the
handler and to others. For a more
detailed discussion of the comments
and EPA’s responses on issues related to
labeling, see Unit XVIILA.

E. Exception to Full Pesticide Safety
Training for Workers Prior to Entry Into
Treated Areas (Grace Period)

1. Current rule and proposal. Except
in regard to workers entering treated
areas during an REI, the existing WPS
permits the agricultural employer to
delay providing full pesticide safety
training until the end of the fifth day
after the worker’s entry into a treated
area, often called the ‘““grace period,”
provided that the worker receives
training in a basic set of two safety
points before entering the treated area
(i.e., an area that has been treated or
where an REI has been in effect within
the last 30 days). Under this exception,
the worker must receive the full safety
training on the content outlined in the
rule prior to the sixth day of entry into
a treated area. EPA proposed to shorten
the “grace period” to two days, require
that full training take place before the
third day of entry into a treated area,
and expand the basic set of safety
information to be provided prior to the
worker’s first entry into a treated area
under the ‘““grace period.”

2. Final rule. EPA has eliminated the
“grace period” entirely. The final rule

requires employers to ensure that
workers receive full pesticide safety
training before entering a treated area
(i.e., an area that has been treated or
where an REI has been in effect within
the last 30 days).

3. Comments and responses.

Comments. Few commenters
supported the proposed two day grace
period coupled with the expanded basic
safety points prior to first entry. Many
agricultural producer organizations and
the Small Business Administration’s
Office of Advocacy requested that EPA
retain the five day grace period in the
existing rule, stating it is needed for
flexibility in scheduling training
sessions as workers arrive at various
times on the establishment. Several
farmworker advocacy organizations and
two states recommended elimination of
the grace period entirely. One state
recommended, as an alternative,
adoption of the two day grace period
with reduced material relative to the
proposal required prior to first entry.
Farmworker advocacy organizations that
supported the elimination of the grace
period cited the importance of workers
having full safety information prior to
entering an area with pesticide residues.
One state that supported the elimination
of the grace period expressed concern
that this change would heighten
concerns about the number of qualified
trainers in the event that EPA would
follow through on its proposal to make
certified applicators ineligible to train
workers.

EPA Response. While EPA recognizes
the flexibility that the grace period
offers agricultural employers in
scheduling training sessions for
workers, and the economic importance
of that flexibility, EPA remains
convinced that the elimination of the
grace period is reasonable. The full
pesticide safety training provides
information that workers need to have
before their exposure to pesticide
treated areas so they can protect
themselves. Under OSHA, training must
take place at the time of the employee’s
initial assignment. EPA has decided that
the cost of eliminating the grace period
is reasonable when compared to the
benefit from workers receiving the
complete pesticide safety training before
their first exposure to pesticides.

EPA acknowledges concerns raised by
agricultural producer organizations and
states that eliminating the “‘grace
period” combined with the proposal to
limit who is qualified to conduct worker
training could result in an inadequate
number of people available to provide
worker training. The final rule
continues to allow certified applicators
to be trainers of workers (see Unit V.D.).
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As aresult, EPA expects that there will
be an adequate number of trainers to
provide full pesticide safety training for
workers prior to their entry into treated
areas.

F. Training Program Administration
Requirements

1. Current rule and proposal. Under
the existing WPS, pesticide safety
training must be presented either orally
from written materials or in audiovisual
format. The information must be
presented in a manner that the worker
or handler can understand, and the
trainer must respond to questions, but
the existing rule does not require the
trainer to be present for the entire
training period. EPA proposed to retain
the requirement to provide training in
an oral and audiovisual format, to
require that the trainer remain present
throughout the training session, and to
require that the training be presented in
a place that is conducive to learning and
reasonably free of distractions.

2. Final rule. EPA has finalized the
proposed requirements for the
presentation of training. Trainers of
workers and handlers must remain
present during training sessions to
respond to questions. The training
environment must be conducive to
training and be reasonably free of
distractions, to help ensure training
quality. The final rule retains the
existing requirement for pesticide safety
training to be delivered either orally
from written materials or by audiovisual
means.

The final regulatory text for these
requirements is available at 40 CFR
170.401(c)(1) and 170.501(c)(1).

3. Comments and responses.

Comments on use of videos. Some
farmworker advocacy organizations
endorsed the use of videos, stating that
when used they enhance understanding
of the material, especially when
combined with hands-on activities or
other kinds of learning approaches.
Other farmworker advocacy
organizations stated that there is a lack
of interaction between the trainer and
the employees trained using a video,
resulting in reduced information
transfer. Agricultural producer
organizations and states also supported
the use of the video, citing ease of use,
and effectiveness. Many commenters
from each category urged EPA to update
the videos; a few suggested EPA
evaluate different media presentations.

EPA Response. EPA agrees with the
commenters who consider videos to be
effective and useful training material.
EPA recognizes that a video is a passive
form of training, and has added the
requirement for the trainer to be present

to answer questions during the entire
session to mitigate this problem. EPA
also expects the requirement for the
training to be in a location reasonably
free of distractions to improve the
ability of workers and handlers to
absorb and retain information.

Comments on the requirement for
trainers to remain present during entire
training session. Farmworker advocate
organizations and another commenter
supported the proposal for trainers to
remain present during the entire
training, citing the need for them to be
interactive with workers to enhance the
training and facilitate discussion. One
commenter, experienced in providing
pesticide safety training, noted that the
interaction with trainees, through
hands-on training and sharing of
experiences, was effective. Agricultural
producer organizations opposed the
requirement, stating that it would be
distracting for the video to be
interrupted for questions, and there
would be lost time for the trainer. One
commenter suggested it would lead to
larger training conferences that would
discourage post-video interaction. Some
states opposed the requirement for the
trainer to be present throughout the
training; one state recommended that
the trainer only needs to be available
before and after the training if a video
is used.

EPA Response. EPA agrees that
having trainers present during the entire
training program could facilitate
discussion and promote interaction.
EPA disagrees that the questions for the
trainer would be disruptive to the
training. A 2006 study (Burke) cited
interactive training activities as a best
practice for supporting training transfer.
EPA is convinced that the trainer’s
presence during the video enhances the
training by enabling questions and
discussion during the presentation (Ref.
9).

Comments on the requirement for the
training environment to relatively free of
distractions and conducive to learning.
The commenters were mostly in
agreement that the learning
environment needs to have minimal
distractions and be conducive to
learning. Farmworker advocacy
organizations and public health
organizations supported the proposed
requirement as a way to improve the
learning environment. Two farm
bureaus suggested allowing the trainer
to be absent during the video, and to
have a supervisor present to ensure the
quality of the training environment. One
state supported the proposed
requirement for the training to be
conducted in an environment free of
distractions. Finally, one agricultural

organization described the environment
where their workers receive training as
taking place either on or outside their
transportation bus or in the field, and
noted that the low number of incidents
is evidence that the training is effective.

EPA Response. EPA agrees that the
requirement for the training
environment to be reasonably free from
distractions and conducive to training
would make it easier for workers and
handlers to learn. As discussed in the
previous response, EPA disagrees with
comments requesting that EPA
eliminate the requirement for the trainer
to be present throughout the training.
The proposal and final rule establish
requirements for the training location;
the ultimate responsibility for ensuring
the requirements are met rests with the
employer. EPA recognizes that there are
challenges in locating environments in
agriculture that are quiet and present
few distractions; classrooms are rarely
convenient. However, EPA is requiring
employers to provide a training
environment that is reasonably free from
distractions and conducive to training.
EPA notes that the final rule does not
prohibit providing training in any
specific location, such as outdoors or on
a bus, as long as the environment is
reasonably free from distraction and
conducive to training.

G. Require Employers To Provide
Establishment-Specific Information to
Workers and Handlers

1. Current rule and proposal. The
existing WPS does not clearly require
employers to provide to workers and
handlers establishment-specific
information on the location of
decontamination supplies or hazard
information as part of their pesticide
safety training. EPA proposed that in
addition to required pesticide safety
training, employers must provide
workers and handlers with
establishment-specific information
about the location of decontamination
supplies and pesticide safety and hazard
information, as well as how to obtain
medical assistance. EPA proposed that
agricultural and handler employers
would be required to provide this
establishment-specific information to all
workers and handlers, including those
previously trained on other
establishments.

2. Final rule. EPA has finalized the
proposed requirement for employers to
provide establishment-specific
information to workers and handlers.
The final rule requires employers to
provide establishment-specific
information for workers and handlers
when they enter the establishment and
before beginning WPS tasks in areas
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where within the last 30 days a product
requiring compliance with the WPS has
been applied or an REI has been in
effect. Content for the establishment-
specific information includes the
location of the pesticide safety
information, the location of pesticide
application and hazard information, and
the location of decontamination
supplies. Employers are required to
provide this information in a manner
that the worker or handler can
understand, such as through a
translator, and prior to the worker or
handler performing activities covered by
the WPS. Lastly, this information is
required even if the employer can verify
that the worker or handler has already
received the general pesticide safety
training on another establishment,
because the information required is
specific to each establishment. The final
regulatory text for these requirements is
available at 40 CFR 170.403 and
170.503(b).

3. Comments and responses.

Comments. Commenters largely
supported the addition of the
establishment-specific training, with
some noting that it is currently being
provided voluntarily.

EPA Response. EPA agrees with the
commenters that the establishment-
specific training is necessary for
workers and handlers to know where to
find information on the establishment to
protect themselves from pesticides and
their potential effects. EPA notes that
some of this information is required
under the existing rule. However, EPA
is convinced that consolidating the
requirements for establishment-specific
training will make them easier for
employers to find and comply with,
resulting in a higher likelihood that
workers and handlers will receive the
necessary information.

H. Costs and Benefits of Revisions to
Pesticide Safety Training

1. Costs. EPA estimates the cost of
changes to pesticide safety training for
workers and handlers, including
increased frequency, expanded content,
recordkeeping, eliminating the “grace
period,” changing who is qualified to
conduct training, and amending training
program administration requirements
would be $29.9 million annually and
range from approximately $62 to $80
per agricultural establishment per year.
For a complete discussion of the costs
see the “Economic Analysis of Final
Revisions to the Worker Protection
Standard” (Ref. 1).

2. Benefits. While EPA can estimate
the costs of the changes to pesticide
safety training for workers and handlers,
quantifying the benefits is more

difficult. Nonetheless, as explained in
the NPRM, it is reasonable to expect that
more frequent training would lead to
better retention of information by
workers and handlers, ultimately
resulting in fewer incidents of pesticide
exposure and illness in workers and
handlers, improved decontamination
procedures, reduced take-home
exposure, and better protection of
children. Similarly, providing workers
with training before they enter a treated
area will give them tools they need to
protect themselves before they
encounter pesticides as part of their
occupation. Improving the quality of
worker training by limiting trainers to
persons who have completed a train-
the-trainer course, are certified
applicators under Part 171, or have been
designated by the regulatory agency
responsible for pesticide enforcement as
a trainer of workers, handlers or
certified applicators is expected to
advance worker comprehension of the
safety principles and result in better
self-protection. Finally, enhancing the
quality of the training environment and
ensuring that there is a knowledgeable
person available throughout the training
session to respond to questions will
improve the ability of the trainee to
retain the information.

The expansion of information
provided in the training will enable
workers and handlers to better protect
themselves and their families, by
increasing their knowledge of how to
reduce take-home residues from treated
areas. The training gives practical
information that is useful to everyone
who works with or around agricultural
pesticides.

The requirement for recordkeeping is
an important element of the training
requirement. Although in itself not a
protective factor, it will support the
determination of compliance when
partnered with worker and employer
interviews and therefore promote
adherence to the requirements. In the
final rule the employer must provide the
record to the worker or handler upon
request. The burden of providing copies
of training records will be offset by the
reduction in the number of trainings
that would otherwise have to be
provided to workers and handlers who
have already been trained at another
establishment.

VI. Notification

A. Posted Notification Timing and Oral
Notification

1. Current rule and proposal. The
current WPS requires agricultural
employers to notify workers about
pesticide applications and areas on the

agricultural establishment subject to an
REI Notification is required when
workers are on the establishment during
application or the REI and will pass
within one-quarter mile of the treated
area. On farms, and in forests and non-
enclosed nurseries (referred to as
“outdoor production” in the proposal)
the agricultural employer may choose
either to post warning signs at the usual
points of entry around the treated area
or to notify workers orally about
applications that will take place on the
establishment. In greenhouses and some
other enclosed spaces (referred to as
“enclosed space production” in the
proposal), the agricultural employer
must post warning signs for all
applications, regardless of the product’s
REL In cases where the product labeling
requires both written and oral
notification of workers, the WPS also
requires this “double notification.”

For outdoor production, EPA
proposed requiring agricultural
employers to post warning signs where
the pesticide to be applied has an REI
greater than 48 hours, and to allow the
option of oral warning or posted
notification for products with an REI of
48 hours or less. For enclosed space
production, EPA proposed requiring
posting of warning signs only when the
product applied has an REI greater than
four hours, and to allow the option of
oral warning or posted notification for
products with an REI of four hours or
less.

2. Final rule. EPA has finalized the
proposed requirements to post warning
signs for all “outdoor production” when
a product with an REI longer than 48
hours is used, and to allow either oral
or posted warnings for “enclosed space
production” when a product with an
REI of 4 hours or less is used. The final
regulatory text for these requirements is
available at 40 CFR 170.409(a)(1)(@ii)—(v).
The final rule modifies the existing
requirement for employers to take down
posted warning signs within three days
of the expiration of the REI by
prohibiting worker entry into the area
until the posted warning signs have
been removed (except for early entry
pursuant to 40 CFR 170.603). The final
regulatory text for this prohibition is
available at 40 CFR 170.409(b).

3. Comments and Responses.

Comments. Many states and some
farmworker advocacy organizations and
public health organizations supported
the “field posting” and notification
requirements as proposed. They noted
the potential benefit to workers and
employees of crop advisors of
mandatory posting for the most toxic
pesticides. They agreed with EPA’s
assessment that additional posting
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would provide added protection for
workers while placing a minimal
burden on employers.

Several grower associations and farm
bureaus supported the proposed change
in notification requirements for indoor
production but opposed the proposal for
additional posting for outdoor
production. They noted that signs can
be destroyed, removed, or relocated and
that agricultural producers may not
return to some fields more than once per
week. One grower association
specifically requested that EPA clarify
how enforcement would address these
challenges without inappropriately
penalizing agricultural employers. This
group stated that workers are fully
capable of understanding oral
notification and suggest focusing
instead on reinforcing the existing oral
notification. Several grower
organizations also did not agree that
EPA justified the cost of the proposal
with the benefits.

Farmworker advocacy organizations
suggested a number of alternatives,
including requiring both posting signs
and providing oral warnings for all
pesticide applications, or at a minimum
for those pesticides with an REI of 12
hours or more. Some farmworker
advocacy organizations suggested
mandatory posting of any treated area
subject to an REI greater than 24 hours,
and others requested that EPA require
mandatory posting of any treated area
subject to an REIL They reiterated EPA’s
rationale that oral notification of
pesticide application information is
difficult to recall over multiple days,
that oral notification may not be clearly
communicated due to multiple language
barriers and that it is difficult to verify
whether oral notification was in fact
given.

EPA Response. EPA considered the
comments submitted and agrees that
increasing workers’ awareness of treated
areas will lead to an overall reduction
in occupational pesticide-related
illnesses at reasonable cost.

EPA disagrees with comments that
suggest oral notification alone would
provide sufficient notification to
workers and agrees with comments that
support increased posting requirements.
As noted in the proposal for this rule,
research has shown that oral instruction
alone may not be an effective method of
safety instruction. EPA is aware that
compliance with the posting
requirement for outdoor production
could require some establishments to
change their business practices or
monitor posted fields more often.

EPA considered additional posting
requirements presented by farmworker
advocacy organizations and was not

convinced that the increased cost to
employers to post all treated areas, or to
post areas treated with products with
REIs of 12 hours or greater, or 24 hours
or greater would result in significantly
more increased protections than the
requirement to post areas treated with
products with an REI longer than 48
hours. EPA concluded that it is
reasonable to expect workers to
remember oral warnings regarding REIs
for two work days, or about 48 hours
total, and reasonable to require visual
reminders for longer periods.

4. Costs and benefits. EPA estimates
the annual cost of posting treated areas
under an REI of more than 48 hours and
allowing oral notification for indoor
production applications of products
with an REI of 4 hours or less to be
$10.4 million annually, with the per
establishment cost of $33, and finds this
cost to be reasonable in comparison to
the benefit to workers to avoid pesticide
illness by remaining out of treated areas
under an REL

B. Revise Content of Warning Sign

1. Current rule and proposal. The
existing WPS requires agricultural
employers to post warning signs with
the words “DANGER,” “PELIGRO,”
“PESTICIDES” and “PESTICIDAS,” at
the top of the sign, and the words
“KEEP OUT” and “NO ENTRE” at the
bottom of the sign. A circle containing
an upraised hand on the left and a stern
face on the right must be near the center
of the sign. EPA proposed replacing
“KEEP OUT” and “NO ENTRE” with
“Entry Restricted” and “Entrada
Restringida,” and changing the shape
containing the face and hand to an
octagon (similar to a stop sign).

2. Final rule. EPA has decided not to
change the text or graphic of the existing
warning sign. The final regulatory text
for the warning sign content is available
at 40 CFR 170.409(b)(2).

3. Comments and responses.

Comments. Two states and several
grower organizations supported the
proposed changes on the grounds that
“Entry Restricted” would be less
confusing to workers than “KEEP OUT,”
since entry is allowed under certain
circumstances. Many more state,
farmworker advocacy organizations, and
public health organizations opposed
changing the existing warning sign.
Those commenters asserted that “KEEP
OUT” sends a much clearer message
than “Entry Restricted,” particularly to
people with lower levels of literacy.
They noted that the term “Entrada
Restringida” is not common in Spanish,
which is the first language of the
majority of farmworkers in the U.S.,
whereas “KEEP OUT” is simple and

well understood even by people who do
not speak or read English. Commenters
pointed to standard readability test
results confirming that “KEEP OUT” is
easily understood by most six-year-olds,
while “Entry Restricted” is placed at the
grade 12—13 reading level and would be
beyond the reading and comprehension
level of the majority of farmworkers in
the U.S.

A number of states commented that
the existing sign is sufficient. They
noted that although “Entry Restricted”
is more accurate, it would be a costly
change for growers that may lead to
confusion and not be more protective
than the language on the existing
warning sign. States also commented
that 20 years of training and experience
with the current sign is what makes it
effective for keeping workers out of
fields under an REI The states and
farmworker advocacy organizations
agreed that for the predominantly low-
literacy population of farmworkers, a
simpler message, along with training on
the message, is more protective than the
proposed wording for the warning sign.

EPA Response. EPA was persuaded
that the proposed changes to the
warning sign would be costly for
employers and not increase protections
for workers as much as expected. A
significant factor in EPA’s decision was
the additional information presented in
public comments regarding the potential
lack of understanding of the term
“Entrada Restringida.” EPA was
convinced that eliminating the existing
language, “KEEP OUT,” in favor of a
technically more accurate sign would be
less protective for the majority of
workers. The goal of the warning sign is
to keep workers out of areas that are
treated with certain pesticides. Entry
into these areas is prohibited while the
REI is in effect with a few narrow
exceptions. Workers that are directed to
enter treated areas under an REI and/or
areas where the warning sign is posted
must have received pesticide safety
training, be provided additional
protections, and be informed that their
entry is subject to the limitations
established for early entry exceptions in
the regulation. Because EPA expects
that the majority of workers would
never enter treated areas during an REI,
because 20 years of training and
experience have familiarized workers
with the message and intent of the sign,
and because EPA has added additional
training and protection for workers
entering treated areas while an REI is in
effect, EPA agrees with commenters that
the easily understood message of “KEEP
OUT” is most appropriate.

4. Costs and l?enefits. Since the final
rule does not change the requirement in
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the existing rule, there are no costs
associated with this decision.

C. Warning Sign Location Revisions

1. Current rule and proposal. Under
the existing rule, when signs are
required for applications in outdoor
production, they “shall be visible from
all usual points of worker entry to the
treated area, including at least each
access road, each border with any labor
camp adjacent to the treated area, and
each footpath and other walking route
that enters the treated area.” EPA
proposed maintaining the existing
posting requirement for outdoor
production and clarifying the language
to require posting be visible from “each
border with any worker housing area
within 100 feet of the treated area,”
rather than “labor camps adjacent to the
treated area.”

2. Final rule. EPA has finalized the
proposed changes to the warning sign
location requirements for outdoor
production. The final regulatory text for
this requirement is available at 40 CFR
170.409(b)(3)(ii).

3. Comments and responses.

Comments. Several states, grower
organizations, and farmworker advocacy
organizations supported the proposal
and agreed that it would support EPA’s
goal of increasing clarity of the rule and
enhance the ability of employers to
understand their responsibilities under
the regulation. Commenters in support
of the change noted that “adjacent” is a
vague term that may be interpreted
differently by different people and that
“labor camp” is too limited and does
not technically include worker housing.
They noted that clearer posting
requirements could lead to better
compliance and thus be a better system
for keeping people living in close
proximity to treated fields safe.

Some pesticide manufacturers
opposed the proposal on the grounds
that it is an overly prescriptive, costly,
and unnecessary provision which
would not provide additional protection
above that already provided by the label
and existing WPS.

A public health organization
proposed adding pesticide application
information and REIs to the posting
requirement near worker housing areas.
One state suggested revising the
language by stating ‘“Each border with
any worker housing area provided by
this establishment/employer within 100
feet of the treated area.”

EPA Response. EPA was not
persuaded by the comments that the
requirement would be a significant
additional burden on employers. The
requirement only clarifies where
employers need to post warning signs

but does not increase posting
requirements beyond what was
intended in the existing regulation. EPA
agrees with commenters who noted that
increased clarity on posting
requirements will lead to better
compliance and increase awareness of
treated fields by workers who live near
treated areas.

4. Costs and benefits. Because this
change only clarifies an existing
requirement, the cost, if any, would be
negligible.

VII. Hazard Communication

A. Hazard Information—Location and
Accessibility

1. Current rule and proposal. The
existing WPS requires employers to
display certain information about
pesticide applications at a central
location on the establishment when
workers or handlers are present and an
application of a pesticide requiring
compliance with the WPS has been
made or an REI has been in effect within
the past 30 days (referred to as the
“central display” requirement).

EPA proposed to replace the existing
requirement for the application
information to be located at the central
display with a requirement for
employers to make the application
information and additional hazard
information accessible upon request by
workers, handlers or their authorized
representatives.

2. Final rule. EPA has decided not to
finalize the proposal. The final rule
generally retains the existing
requirement related to the location of,
and accessibility for workers and
handlers to, the pesticide application
information, makes some changes to the
content of the required information,
requires display of hazard information,
and includes the accessibility
requirements proposed for workers,
handlers, and their designated
representatives (“‘authorized
representatives” in the proposal). The
employer must display the information
at a place on the establishment where
workers or handlers are likely to pass by
(the “central display”). The information
must be displayed when workers or
handlers are on the establishment and
an application of a WPS-covered
pesticide has been made or an REI has
been in effect within the past 30 days.
After this time, the information must be
kept on the establishment for two years
and made available to workers,
handlers, or their designated
representatives or any treating medical
personnel. The final rule contains more
specificity than the proposal,
particularly in reference to the

designated representative, where details
are drawn from OSHA’s rule at 29 CFR
1910 (Ref. 17).

The designated representative must
provide written evidence of such
designation, including the name of the
worker or handler being represented, a
description of the specific information
being requested, including dates of
employment of the employee, the dates
for which the records are requested, the
type of work conducted by the worker
or handler during that period, a
statement indicating that the
representative is designated by the
worker or handler, the specific
application and/or hazard information
requested, a statement designating the
representative to request the
information on the worker’s or handler’s
behalf, the date of the designation, and
the printed name and contact
information for the designated
representative. If the information is to
be sent to the requester, direction for
where that information must be sent is
to be included. When the employer is
presented a request that contains all of
the necessary information specified in
the regulations, the employer must
provide a copy of, or access to, all of the
requested information that is applicable
within 15 working days from the receipt
of the request. Failure to respond to the
request would be a violation of the rule.
The final regulatory text for this
requirement is available at 40 CFR
170.311(b)(9).

Workers and handlers who worked on
the establishment may request, orally or
in writing, the pesticide-specific
information retained by the employer.
The information must have been
displayed while the worker or handler
worked on the establishment. The
employer must provide access to, or a
copy of, the information within 15 days
of the request. The regulatory text for
this requirement is available at 40 CFR
170.311(b)(7).

Under the requirements to provide
records to workers, handlers, and
designated representatives, EPA also
added language similar to that found in
OSHA regulations (see 29 CFR
1910.1020(e)(1)(v)) to ensure that
whenever a record has been previously
provided without cost to a worker,
handler, or their designated
representative, the agricultural
employer may charge reasonable, non-
discriminatory administrative costs (i.e.,
search and copying expenses but not
including overhead expenses) for a
request by the worker or handler for
additional copies of the same record.

Medical personnel or persons acting
under their supervision may also
request the pesticide-specific
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information required to be retained in
170.311(b)(6) to inform diagnosis or
treatment of workers or handlers who
were employed on the establishment
during the time the information was
required to be displayed. The request
may be provided orally or in writing to
the agricultural employer, and the
employer must respond promptly to the
request. The regulatory text for this
requirement is available at 40 CFR
170.311(b)(8).

Lastly, the final rule makes some
changes to the content of the required
pesticide application information and
when it must be posted, as explained in
Units VII.C. and VIL.D. The final
regulatory text for this requirement is
available at 40 CFR 170.311(b).

3. Comments and responses.

Comments. The overwhelming
majority of commenters requested EPA
to keep the existing central display
requirement. Many comments from
farmworker advocacy organizations,
public health organizations, states, and
some members of Congress noted that
they thought it was unreasonable and
unrealistic to think a vulnerable
population such as workers and
handlers would request hazard
information from their employers. These
commenters cited many reasons for this
position, including barriers (e.g.,
language differences, concern about
compromising their immigration status,
and fear of retribution, retaliation or job
loss) and the power and social dynamics
between employer and employee. These
commenters were adamant that workers
and handlers needed ready, anonymous,
unhampered access to hazard
information as currently provided
through the central display requirement.

Most of these commenters supported
the inclusion of a designated
representative who could request the
hazard information on behalf of a
worker or handler, including
farmworker advocacy organizations
citing OSHA'’s requirements at 29 CFR
1910.1020(e)(1) that establish access to
exposure records for workers in other
industries. Comments in support of
including access to hazard information
by workers’ or handlers’ designated
representatives note that workers and
handlers may be reluctant to request the
information for themselves due to their
inability to communicate effectively
with, or fear of, their employer, or
because they may not be able to
understand the information without
help. One comment described a
situation where a farmworker advocacy
organization requested such information
from an employer on behalf of two ill
workers, but their request was denied

because the workers themselves did not
make the request.

In contrast, there was significant
opposition from the agricultural
industry to the proposal for the
authorized representative, including
growers, pesticide manufacturers, and
their organizations, some states, and the
Small Business Administration’s Office
of Advocacy. Comments from these
groups centered on the additional
burden on employers to provide the
records. Commenters also expressed
concerns that allowing access to
pesticide application information by
designated representatives could be
abused by anti-pesticide organizations,
who could send people onto the
establishment requesting information
purportedly on behalf of a worker or
handler. In addition, some farm bureau
comments stated that the requirement
for providing the information to a
representative is a violation of farmer’s
legal and privacy rights, stating that the
representative could demand all
information related to pesticides on that
establishment.

Some commenters provided
recommendations to improve the
proposed requirement for a designated
representative. Suggested improvements
included limiting the designated
representative requirement to current
workers and handlers or to employees
who worked on the establishment
within two years of the request, limiting
access to medical personnel only, or
limiting the request to a specific
incident. Many commenters
recommended that the request be in
written form, and include designation of
the representative by the worker or
handler. One state recommended
defining a time frame for provision of
the information to the requester.
Another state suggested that the request
clearly identify the information required
to be provided to the authorized
representative, and the purpose of the
request or intended use of the
information.

Many of the commenters in favor of
keeping the existing central display
requirement explained that a central
display requirement that provides
information about general pesticide
safety, including symptoms of pesticide
illness, and the specific pesticides used
on the establishment, is necessary to
protect the health of workers and
handlers. First, having information
available in non-emergency situations
could help workers and handlers be
aware of symptoms before they occur,
help them avoid exposure, and possibly
enhance the reporting of illnesses.
Secondly, they stated that emergency
medical personnel would not have to

lose critical time tracking down
information instead of treating the ill or
injured person if they could rely on
accessing the information quickly from
the central display.

EPA also received comments from one
pesticide manufacturer organization, a
couple of states and some farm bureaus
in favor of the proposal to eliminate the
existing requirement for a central
display of pesticide application
information. These commenters agreed
with EPA’s observations in the preamble
to the proposal that this requirement
imposes a paperwork burden and that
states often cite employers for technical
violations of the display requirement.
The commenters stated it is difficult to
keep the displayed information current
when application plans change,
especially on large establishments. They
also noted the difficulty keeping
information legible when it is displayed
at a central location subject to weather
conditions. These commenters
encouraged EPA to eliminate the
existing central display requirement, not
to finalize the proposed requirement to
provide hazard communication
information to workers, handlers, or
their designated representative, and to
require employers to only keep records
of pesticide applications on their
establishment.

EPA Response. EPA agrees with those
commenters who argued that workers
and handlers must have relatively
unhindered access to pesticide-specific
information, and has decided to retain
the central display requirement.
Although the extent and type of barriers
and employer-employee dynamics are
unique to each situation, EPA
recognizes that a significant number of
workers and handlers face
disadvantages that can reasonably be
expected to make them hesitant to ask
their employers for information relating
to their pesticide exposure.
Consequently, EPA believes that it is not
reasonable to make an employee’s task
of obtaining this information more
difficult, particularly given the potential
usefulness of the information if an
employee may have been harmed by a
pesticide. Therefore, EPA has decided to
retain the requirement for the pesticide
application information to be displayed
at a place on the establishment where
workers and handlers are likely to pass
by or congregate and has added the
requirement that the SDS must also be
displayed at that location. In addition,
in the final rule, workers and handlers
and their designated representative may
request either a copy of or access to the
pesticide-specific information that was
required to be displayed while the
worker or handler was employed on the



Federal Register/Vol. 80, No. 211/Monday, November 2, 2015/Rules and Regulations

67513

establishment. The records of
application and SDSs must be retained
for two years after the application.
Access to the SDSs after the display
period will afford workers and handlers
information about the pesticides they
may have been exposed to, and the
hazards they may present.

EPA recognizes, however, that there
can be difficulties in complying with
the central display requirement. In
response to comments about the
difficulty of keeping accurate
information posted, EPA has attempted
to simplify the central display
requirement by changing the required
time frame for posting the application-
specific information (see Unit VIL.D.).
EPA expects this modification to the
requirement for the timing to post the
application information will reduce the
burden on employers, while providing
employees with ready access to accurate
information. In response to the
comments about the difficulty of
maintaining a legible central display
when it is subject to weather conditions,
EPA notes that the central display
requirement does not mandate that
employers post the information
outdoors. The information must be
displayed “where workers and handlers
are likely to pass by and congregate and
where it can be readily seen and read”
and workers and handlers must be able
to access the information at all times
during work hours. This does not
preclude the central display from being
maintained in a location sheltered from
weather conditions, such as a bathroom,
break area, or changing area, as long as
the requirements of this section are met.

EPA has been convinced by
comments in support to retain the
option for a designated representative to
access hazard information (application
information and SDS) on behalf of a
worker or handler. EPA agrees that
including in the rule a requirement,
based on OSHA’s rule at 29 CFR
1910.1020, for employers to provide the
information to a representative who has
been designated to act on the behalf of
the worker or handler would give
workers and handlers more access to
information related to pesticides used in
their workplace. Also, EPA is aware that
California and Texas regulations include
requirements for employee
representatives’ to be given access to
hazard information for farmworkers,
and comments from the Texas
Department of Agriculture encouraged
EPA to require the designation in
writing and to limit access to records to
the retention timeframe of two years.
EPA is unaware of issues related to
worker representatives in those states.

In response to the many comments
opposing the establishment of the
authorized or designated representative
based on concerns for the potential for
anti-chemical activists fraudulently
acquiring records, the final rule
includes a requirement for the
representative to provide to the
employer documentation (written
authorization) signed by the worker or
handler that clearly designates that
person to act as his or her designated
representative. The information that can
be obtained is limited to the application
and hazard information that is required
by § 170.311(b) of the final rule that was
required to be displayed while the
worker or handler was on the
establishment, and for the dates
applicable to the worker’s or handler’s
dates of employment on the
establishment. The employer must
provide the information regardless of
the worker’s or handler’s employment
status on that establishment at the time
of the request.

EPA was convinced by comments
about the need for the pesticide specific
information by medical personnel
treating workers or handlers who may
have been exposed to pesticides on the
establishment, and has added a
requirement that employers promptly
provide the information to the
requesting medical personnel or persons
they supervise. The information would
help ensure that the medical
considerations would include the
possibility that a pesticide exposure was
involved in the worker’s or handler’s
illness.

B. Pesticide-Specific Hazard
Communication Materials—General

1. Current rule and proposal. The
existing WPS requires employers to
provide workers and handlers with
specific pesticide application
information, but not pesticide-specific
hazard information on the pesticides
they may be exposed to in the
workplace.

EPA proposed to require employers to
provide workers and handlers with
access to the SDSs and pesticide
labeling for products that have been
applied on the establishment and to
which workers and handlers may be
exposed, in addition to the pesticide
application information already
required to be made available.

2. Final rule. EPA has finalized the
requirement for agricultural employers
to display at a central location pesticide
application information and SDSs for
pesticide products used on the
establishment (referred to as “pesticide
application and hazard information” in
the final rule). EPA has not finalized the

proposal to require employers to
provide access to pesticide labeling. The
final regulatory text for this requirement
is available at 40 CFR 170.311(b).

3. Comments and responses.

Comments on providing safety data
sheets and pesticide labeling. EPA
received many comments in favor of the
proposed requirement. Although many
farmworker advocacy organizations
expressed support for a requirement that
employers maintain both labeling and
SDS and make them available to
workers and handlers, few discussed the
merits or drawbacks. Many farmworker
advocacy organizations, public health
organizations and academics, a grower
organization and others supported a
requirement to maintain and provide
SDSs. Some of these commenters
indicated that the information on a SDS
would be helpful for the correct
diagnosis and treatment of pesticide-
related illnesses. Farmworker advocacy
organizations explained that workers
want more information on what
pesticides are used and what they are
exposed to, along with possible side
effects. On the other hand, a few grower
organizations, a farm bureau, a pesticide
manufacturer organization and a couple
of states were against a requirement to
provide SDSs. These commenters
argued that EPA had not made a case
strong enough to justify why workers
need SDSs. They also opposed display
of SDSs on the grounds that while the
pesticide product label poses legally
enforceable requirements on users, SDSs
do not.

Some farmworker advocacy
organizations, public health
organizations, a grower organization, a
farm bureau and others thought it would
not be much of a burden on agricultural
employers to acquire the SDSs of
pesticide products because they are
easily available online or can be
requested from the pesticide
manufacturer or distributor. One
farmworker advocacy organization gave
the Washington State Employer Hazard
Communication rule (EHC rule) as an
example of a requirement for employers
to make SDSs available to employees
that is feasible. http://www.Ini.wa.gov/
IPUB/413-012-000.pdf. The Washington
State EHC rule applies to employers
with one or more employees who either
handle or are potentially exposed to
hazardous chemicals, including
pesticides, in their workplace. It
requires employers to make SDSs for
each chemical that employees may
encounter readily accessible and easily
obtained without delay during each
work shift, and to ensure that employees
traveling between workplaces during a
work shift can immediately obtain the
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SDS in an emergency. In contrast, a
couple of grower associations stated that
it is overly burdensome for agricultural
employers to get SDSs. One state
thought it would be difficult for
employers to locate the correct SDS for
pesticide products. They also noted that
small businesses and private applicators
will have the most difficulty since they
are not already accustomed to keeping
SDSs.

EPA received some comments both
for and against providing pesticide
product labeling. Many farmworker
advocacy groups supported a
requirement for the employer to provide
the labeling. These commenters
maintained that workers and handlers
want more information on chemicals to
which they may be exposed. On the
other hand, farm bureaus, growers and
grower organizations and states opposed
a requirement to provide the labeling.
These commenters expressed concern
that EPA is expanding its mandate by
requiring agricultural employers to
provide the product “labeling” when it
should be limited only to the WPS
portions of the “label.” These
commenters argued that an agricultural
employer could easily violate this
requirement by not having the most
current or correct version of the
labeling, such as a specimen or
technical label.

EPA Response. After consideration of
the comments, EPA remains convinced
that access to SDSs offers significant
health and safety benefits to workers
and handlers. SDSs contain information
that is not generally included in
pesticide labeling regarding chronic,
developmental, and reproductive
toxicity that can be valuable to exposed
and potentially exposed workers, and to
medical personnel and others who
provide treatment to an ill or injured
person. Moreover, given the ubiquity of
chemicals subject to the OSHA Hazard
Communication Standard that mandates
the development and distribution of
SDSs, it is likely that many health care
professionals are more familiar with
SDSs than pesticide labeling. Requiring
the SDS as part of the central display
facilitates a quicker identification of the
pesticide product used in case of an
incident and may assist in diagnosis.
The SDS contains information about
symptoms expected in a person exposed
to the chemical (immediate, delayed
and chronic effects) as well as
recommended treatment, whereas the
label may not include detailed
information on symptoms or treatment.
EPA recognizes that state pesticide
regulatory agencies do not review,
approve, or take enforcement action
based on the information in SDSs.

However, comments from worker
advocates indicate that workers and
handlers want to have more information
on health effects, which is available on
SDSs and generally not available on the
pesticide labeling. OSHA is requiring
that all SDSs be in a standard format,
making it easier to locate health
information (Ref. 17). Accordingly, EPA
concludes that a requirement to post
SDSs is an effective way to
communicate pesticide hazard
information important to workers and
handlers. EPA notes that under the final
rule workers and handlers will learn
during pesticide safety training about
SDSs, the information they contain, and
their availability at central display
locations. This addition to the training
will further reinforce workers’ and
handlers’ awareness and potential use of
SDS:s.

EPA is persuaded that access to SDSs
is not a significant obstacle to requiring
agricultural employers to keep and
display SDSs for pesticide products
used on the establishment. Agricultural
employers can obtain SDSs from the
distributor of the pesticide, online, or
upon request from the product
manufacturer. For example, employers
in industries other than agriculture—
including retailers and wholesalers of
agricultural chemicals—are required by
the OSHA Hazard Communication
Standard to make available SDSs to
their employees.

Upon consideration of the comments,
EPA has decided not to require
agricultural employers include the
pesticide product label or labeling as
part of the central display requirement.
EPA recognizes the burden on
employers to provide both the SDS and
label or labeling in addition to the
pesticide application information. As
noted previously, the SDS contains the
health-related information requested in
comments by worker advocates, and
that would be most useful to persons
providing treatment to those who may
have been exposed to pesticides. EPA
agrees that if necessary, the labeling for
a product used for a specific application
can be located using the application-
specific information that employers are
also required to post. See Unit XVIILA.
for a complete discussion of comments
related to labels and labeling.

Comments on the extent of the
requirement. EPA received comments
both to narrow and to expand the scope
of the proposal requiring employers to
maintain SDSs and make them available
to employees. Among the suggestions to
narrow the scope of the proposal, one
state suggested EPA keep a central
repository of SDSs for agricultural
employers to access and require

employers to keep the SDS only while
the associated pesticide product
remains on the establishment.
Farmworker advocacy organizations and
public health organizations
recommended expanding the proposed
requirement to a full Hazard
Communication Standard as required by
the Washington State ECHC for all
hazardous chemicals, which requires
employers to develop a written Hazard
Communication program, maintain
availability and access to SDSs, provide
information and training on hazards in
the workplace, translate certain
documents upon request, and keep and
provide access to exposure records for at
least 30 years.

Many farmworker advocacy
organizations suggested that EPA
require SDSs to be available in multiple
languages and provided two examples
of similar requirements. First, one
farmworker advocacy organization cited
the Migrant and Seasonal Agricultural
Worker Protection Act (29 U.S.C. 1801,
et seq.), administered by the DOL,
which requires written information on
the terms of employment to be provided
in English, Spanish or other language
common to workers. Second, one
farmworker advocacy organization
claimed that in Washington State,
agricultural employers are required to
provide translated documents if
requested. Farmworker advocacy
organizations asserted that it would be
easy to translate SDSs because of the
standard format required by OSHA’s
adoption of the Globally Harmonized
System of Classification and Labeling of
Chemicals. One pesticide manufacturer
organization was opposed to translating
the SDS because of the many indigenous
languages present among workers.

EPA Response. After reviewing the
comments, EPA has decided on an
approach that will provide workers and
handlers with more information about
the potential health effects associated
with the pesticides to which they may
be exposed without overly burdening
agricultural employers. Obtaining the
SDSs for products used on the
establishment should not be overly
burdensome to employers; SDSs are
available from pesticide dealers and the
internet. An EPA-managed repository of
the SDSs of all WPS pesticides would
not significantly improve access and
would be a significant burden for EPA
because of the number of pesticides
included. Stakeholders such as grower
organizations are free to voluntarily
develop SDS repositories with
assistance from members. Voluntary
programs of this sort would involve
limited subsets of all WPS-scope
pesticide products and could possibly
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be accomplished within a short period
in comparison to a national, full-scale
repository program.

EPA has decided not to reduce the
amount of time the SDS must be
available. The cost of retaining the SDS,
once obtained, is negligible. Employees
and medical personnel could benefit
from access to the health effects
information in the SDS in case of
symptoms that develop sometime after
the application has been completed.

EPA disagrees with commenters’
request to adopt a full hazard
communication proposal as required by
the Washington State ECHC for all
hazardous chemicals. The full set of the
WPS requirements in the final rule
provide protections similar to those
provided to workers in other industries
under OSHA’s Hazard Communication
Standard program, while recognizing
differences between agriculture and
other industries. As discussed in the
Agency’s 1992 proposed rule on the
Worker Protection Standard; Hazard
Information (Ref. 18), in response to
numerous concerns about potential
overlap or conflict between EPA’s July
1988 proposed WPS (Ref. 18) and
OSHA'’s August 1988 proposed Hazard
Communications Standard (Ref. 19),
EPA committed to work with OSHA to
minimize confusion and avoid
duplication between the two agencies’
requirements. Rather than require
agricultural establishments that may not
routinely use the same pesticides to
develop and maintain a written Hazard
Communication Standard plan listing
all chemicals that will be used in the
workplace, EPA’s approach, in both the
1992 proposed rule on Hazard
Information (Ref. 20) and this final rule,
has been to identify specific
requirements, tailored to fit the context
of pesticide use in agricultural
production that serve a purpose similar
to the Hazard Communication Standard
requirements in other industries. These
requirements include pesticide safety
training, display of basic pesticide
safety information, notification or
posting of treated areas, and access to
information about pesticides used in the
workplace at a central location. EPA
notes that the WPS does not exempt
employers with 10 or fewer employees,
unlike OSHA’s Hazard Communication
Standard. EPA also notes that the cost
of a developing and implementing a full
hazard communication program specific
to each establishment could be
burdensome to small agricultural
establishments.

Lastly, although EPA is not requiring
that SDSs be translated at this time, EPA
encourages and supports employers to
display this information in such a way

that workers and handlers can
understand, including translation. EPA
is open to conferring with stakeholders
on the need for translation and
identifying content to be translated, if
necessary. EPA notes that some
pesticide manufacturers already make
pesticide product SDSs available in
Spanish and EPA encourages employers
to display Spanish SDSs where
available and appropriate.

Comments on other forms of hazard
communications materials. Many
farmworker advocacy organizations
suggested EPA develop and provide
crop sheets, booklets, or other types of
materials that describe the health effects
of pesticides, either in lieu of or in
addition to the SDS. These commenters
identified a need for a pictorial booklet
designed for low-literacy audiences on
the health effects from exposure to
pesticides, based on the information in
SDSs. One state suggested that a small
booklet with basic pesticide exposure
symptoms by classes of chemicals or
modes of action, described in layman’s
terms would be more helpful to workers
than SDSs. One pesticide manufacturer
organization opposed the development
of crop sheets.

EPA Response. EPA agrees with the
basic concept of providing workers and
handlers with information on the health
effects of pesticides for workers and
handlers in a manner they can
understand. Pesticide safety training
and the pesticide information display
provide workers and handlers with
information on the symptoms that may
be associated with exposure to different
pesticides. If workers or handlers need
information about the specific effects of
a pesticide with which they have
worked, they can consult the SDS.
However, EPA does not agree with the
commenters’ request to require crop
sheets or similar materials because, in
EPA’s judgment, the benefits of such a
requirement would not justify the
substantial costs associated with
creating, updating, translating and
distributing materials for every crop,
growing region, and WPS-scope
pesticide product. As noted in the
proposal for this rule, crop sheets and
other types of material have been
developed in the past, with very limited
success. For example, one state’s crop
sheet program proved to be expensive
and labor intensive, and the crop sheets
were left as litter in the fields, unused.
SDSs already contain information about
the potential health effects (acute,
delayed, and chronic) associated with
use of pesticide products and will be
readily available in a uniform format,
including provide hazard information in
words and in pictograms.

Comments on inconsistencies in
information between labels and SDSs. A
pesticide manufacturer organization
opposed any requirement by EPA to
provide SDSs to worker and handlers
upon request. This commenter
expressed concern about the confusion
that may be caused by inconsistencies
between pesticide labels and SDSs.
OSHA requires manufacturers to use
GHS terms and chemical classification
criteria on SDSs whereas EPA does not
require their use on pesticide product
labels. As a result, SDSs and pesticide
product labels could have different
hazard statements, pictograms and
signal words.

EPA Response. EPA has not finalized
the proposed requirement for the
employer to make available pesticide
product labeling upon request. Instead,
the final rule requires the employer to
display only pesticide application
information and SDSs for pesticide
products used on the establishment. The
SDS provides succinct information
about the known health hazards of the
product that typically is not presented
as part of the product label or labeling.
Such information can be invaluable to
medical professionals for the diagnosis
and treatment of certain pesticide-
related illnesses and injuries. Because
EPA is not requiring the employer to
display the labeling, EPA does not
expect issues with a perception of
conflict between labeling and SDSs. The
persons who wear PPE and have access
to the label are pesticide handlers who
receive more thorough training than
workers. If pesticide handlers encounter
conflicting information on labeling and
SDSs, such as the PPE identified, they
should know they must follow the
instructions on the pesticide labeling, as
they are trained to do. For information
on OSHA'’s adoption of the Globally
Harmonized System of Classification
and Labeling of Chemicals for SDSs and
the pesticide product labeling, see
EPA’s Pesticide Registration (PR) Notice
2012-1, “Material Safety Data Sheets as
Pesticide Labeling” (http://
www2.epa.gov/sites/production/files/
2014-04/documents/pr2012-1.pdf).

C. Pesticide Application Information—
Content of Pesticide Application
Information

1. Current rule and proposal. In the
existing WPS, the agricultural employer
must record and display the following
information about each pesticide
application: The location and
description of the area to be treated, the
product name, EPA registration number
and active ingredient(s) of the pesticide
product, time and date the pesticide is
to be applied, and REI for the pesticide.
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EPA proposed to require the
agricultural employer to record and
make available, in addition to the
information required in the existing
regulation: The specific crop or site
treated, the start and end dates and
times of the application, and the end
date and duration of the REL

2. Final rule. EPA has finalized the
proposed requirements for the contents
of pesticide application information,
with one change. The final rule requires
agricultural employers to record and
display the following pesticide
application information: Product name,
EPA registration number, and active
ingredient(s) of the pesticide product
applied; the crop or site treated and the
location and description of the treated
area; the date(s) and times the
application started and ended; and the
duration of the REL The final rule does
not require the employer to record the
end date of the REL The final regulatory
text for this requirement is available at
40 CFR 170.311(b)(1)(ii)—(v).

The agricultural employer must
record and display the information
about the crop or site treated and the
location of the treated area. EPA
encourages employers to display the
information in such a way that workers
and handlers can understand and
distinguish each treated area from all
other areas on the establishment; in
some cases, a map or diagram may be
appropriate.

EPA encourages and supports the
provision and display of the application
information so it is most useful to
workers and handlers on the
establishment. One such option is to
separate the information about treated
areas, so those areas where an REI is in
effect are distinct from those where the
REI has expired, allowing the viewer to
more quickly identify areas where entry
is restricted. Similarly, maps
highlighting areas where an REI is in
effect and those where the REI has
expired could also present the
information in a user friendly, pictorial
manner. EPA also sees an opportunity
for employers to provide information of
this nature through texting and other
electronic means to their employees,
and encourages such communication, in
addition to the requirement for
maintaining this information as part of
the central display.

3. Comments and responses.

Comments. Many farmworker
advocacy organizations, a few pesticide
regulatory agencies, a grower
organization and others supported the
proposed expansion of the content
requirement for pesticide application
information records. According to these
commenters, it would be a small burden

to require additional application
information, such as crops treated, that
could help workers proactively avoid
exposure to pesticides. One state asked
EPA to parallel the information required
by USDA to avoid confusion, while
another suggested that more information
be required in addition to the
information proposed to assist state
pesticide regulatory personnel in
determining compliance.

Several farm bureaus, one grower
organization and several states opposed
any changes. These commenters
asserted that the content required by the
existing regulation is already too
burdensome. Several farm bureaus
opposed EPA’s proposed expansion of
the content of records stating that EPA
had not justified it with quantifiable
benefits. A few states, two farmworker
advocacy organizations and other
commenters suggested various
combinations of records limited to three
or fewer pieces of information. One
grower organization argued that only a
record of the active ingredient is needed
for medical treatment, while another
questioned how a record of the REI
benefits the health and safety of
workers. Lastly, these commenters
maintained that recordkeeping of
general use pesticide applications is not
required by law, the proposed
requirement is duplicative of state and
federal requirements, and commercial
applicators already keep records.

EPA Response. EPA agrees with the
comments that adding more information
to application records is a small burden
compared to the benefits of determining
compliance and giving workers and
handlers information to verify the
location of treated areas. The crop or
site treated, start and end times and
date(s) of the application, and duration
of the REI are important for protecting
worker and handlers and useful for
determining compliance. Agricultural
employers, compliance officers,
workers, handlers and others will be
able to calculate the end date and time
of the REI by having the end date and
time of the application and the duration
of the REI included in the pesticide
application information. The combined
information will also help workers and
handlers identify the areas where an REI
is in effect. EPA did not propose
requiring more information because the
proposed content of application records
fits the needs of stakeholders to
determine compliance and to give
workers and handlers the ability to
discern which area had been treated. An
arbitrary limit of only three or fewer
pieces of information may not achieve
the same benefits.

The WPS requires agricultural
employers to maintain records because
those records provide information that
is important for the protection of their
employees. While a significant number
of agricultural employers may also be
certified as private pesticide applicators,
their status as private applicators does
not exempt them from the WPS
recordkeeping required of agricultural
employers. The WPS does not require
private applicators to maintain records
on account of their status as private
applicators.

The risks of concern under the WPS
include both RUPs and non-RUPs, while
certification requirements at the federal
level, including recordkeeping, only
apply to those using RUPs. Neither the
USDA application record requirements
for private applicators of RUPs, nor state
application record requirements for
commercial applicators fully cover the
information needed under the WPS for
the protection of workers and handlers.
The USDA required information does
not include the active ingredients,
duration of the REI or the start and end
dates and times of applications, nor
does it apply to applications of non-RUP
pesticides. Commercial applicators
would have to record the information
required by the state pesticide
regulatory agency, which must at a
minimum include the kinds, amounts,
uses, dates and places of RUP
applications. 40 CFR 171.7(b)(1)(iii)(E).
Also, state pesticide regulatory agencies
may or may not require records of non-
RUP applications. Therefore, it is
unlikely that all states’ commercial
applicator RUP application records will
match exactly the record requirements
of the WPS. Because the records
required to be maintained by USDA and
the states do not include all of the
information needed for protection of
workers and handlers, it is appropriate
to require such recordkeeping through
the WPS.

D. Pesticide Application and Hazard
Information—When Information Must
Be Made Available

1. Current rule and proposal. In the
existing rule, the agricultural employer
must record and display the pesticide
application information before the
application takes place, if workers or
handlers are present on the
establishment before the application
begins. Otherwise, the information must
be recorded and displayed at the
beginning of any worker’s or handler’s
first work period. If the employer posts
warning signs for a treated area, the
pesticide application information must
be displayed at the same time as, or
earlier than, the warning signs. The
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information must remain on display
when workers are on the establishment
and from the time of the application
until 30 days after the REI expires or
until 30 days after the application end
date if the REI is 0 hours (or in the rare
instance where a label might not have
an REI).

EPA proposed to require the
agricultural employer to provide the
pesticide application information, the
SDS and labeling upon request during
normal work hours, no later than the
end of the day.

2. Final rule. The final rule requires
the agricultural employer to display the
pesticide application information and
the SDS (pesticide application and
hazard information) at the central
display no later than 24 hours after the
application is complete. Also, the
employer must display the pesticide
application and hazard information for
each treated area before any worker is
permitted to enter the treated area, even
if the applicable REI has expired. If
workers will be in the area, they must
be notified of the application before it
starts, by posted signs or orally, and
warned not to enter the area. The
application information and SDS must
remain posted for 30 days from the
expiration date of the REI or from the
application end date if the REI is 0
hours (or in the rare instance where a
label might not have an REI). EPA did
not finalize the proposed requirement
for the agricultural employer to make
available the pesticide application
information and the SDS no later than
the end of the day of the application.
The final rule eliminates the existing
requirement to display the application
information before or at the same time
a warning sign is posted at a treated
area. The final regulatory text for this
requirement is available at 40 CFR
170.311(b)(5) and 40 CFR 170.309(1).

3. Comments and responses.

Comments. Several farmworker
advocacy organizations and one public
health organization requested that EPA
keep the existing requirement to make
information available before the
application so workers and handlers
would be able to connect symptoms to
an application if the exposure occurred
during the application. While many
farmworker advocacy groups supported
the display of information before an
application, some expressed concern
about the accuracy of the pesticide
application information displayed when
information about the application
changed from what was planned and the
displayed information was not updated.
One farm bureau and one pesticide
manufacturer organization requested
that EPA require employers to make the

information available after the
application.

EPA Response. EPA agrees with the
commenters that it is important to
provide workers and handlers with
accurate information about pesticide
applications. Displaying the information
after the application is complete
benefits workers and handlers because
they can be confident the information is
correct, and the employer no longer has
to change the information when
application plans change. Under the
final rule, EPA expects all displays of
pesticide application information will
contain accurate information. The final
rule retains the requirement for workers
to receive oral notification, or to see
posted warning signs, or both before an
application begins, informing them to
stay out of an area before an application
begins.

E. Pesticide Application and Hazard
Information—Retention of Records

1. Current rule and proposal. The
existing WPS requires employers to
maintain pesticide application
information at the central display from
the time of application until 30 days
after the REI expires. There is no
requirement for the employer to retain
the pesticide application information in
any form after that time.

EPA proposed to require employers to
retain, for each application of a WPS-
covered pesticide, the pesticide
application information, labeling and
SDS, for two years from the date of the
end of the REI for each product applied.

2. Final rule. The final rule requires
agricultural employers to retain the
pesticide application information and
the SDS for the product used (pesticide
application and hazard information) for
two years from the date of expiration of
the REI applicable to the application
conducted. EPA has not included the
proposed requirement for the employer
to retain the pesticide labeling in the
final rule. The final regulatory text for
this requirement is available at 40 CFR
170.311(b)(6).

3. Comments and responses.

Comments. EPA received comments
supporting a two year recordkeeping
requirement from several states and one
grower organization. One state
commented that it did not have a need
for the information after one year, but
that two years was not much more of a
burden. Many farmworker advocacy and
public health organizations requested
EPA to require recordkeeping ranging
from more than two years to as many as
30 years to help with the diagnosis of
chronic health effects that could be
related to pesticide exposure.

Commenters from some farm bureaus,
grower associations, and Small Business
Administration’s Office of Advocacy
opposed a two-year recordkeeping
requirement, in part because they
asserted that EPA could not show
quantifiable benefits. These commenters
argued it would be a paperwork exercise
without health and safety benefits
driven based on the needs of
enforcement, and instead should be
replaced with a minimal, non-intrusive
requirement. One commenter suggested
requiring employers to keep records
only during the harvest season.

EPA Response. EPA has concluded
that a two-year recordkeeping
requirement would be helpful for health
diagnoses and investigation purposes.
EPA considered requiring the retention
of records for five years and asked state
pesticide regulatory agencies about their
needs for access to pesticide application
records. These enforcement agencies
informed EPA that they rarely need to
rely on records beyond the two-year
timeframe.

EPA notes that this recordkeeping
requirement does not necessarily
impose a duplicative burden on
agricultural employers to obtain
pesticide application information and
SDSs twice—once to satisfy the central
display requirement and once to satisfy
the recordkeeping requirement.
Agricultural employers may satisfy this
recordkeeping requirement by the
removal of the pesticide application
information and SDS from the central
display 31 days from the expiration of
the REI (or from the end of the pesticide
application if there is no REI) and
retaining those records for two years
from the date of application. EPA
recognizes that some employers may
choose to maintain electronic copies of
pesticide application records and the
product SDS. The WPS does not specify
that records must be kept on paper, so
an employer can maintain records
electronically as long as the employer
satisfies all related requirements of the
WPS, such as being able to quickly
access and provide the required
materials in the event of a pesticide
emergency.

F. Costs and Benefits

1. Costs. EPA estimates the cost for
these final hazard communication
requirements, implemented together, to
be $9.3 million annually, or $25
annually per establishment (Ref. 1). The
cost of the hazard communication
requirements differs from the proposed
requirements because EPA is
maintaining and revising the existing
central display requirement, allowing
the agricultural employer to display



67518

Federal Register/Vol. 80, No. 211/Monday, November 2, 2015/Rules and Regulations

information after the application
negating the need to update information
later, and requiring the agricultural
employer to display and keep records of
the pesticide application information
and SDS but not the labeling.

2. Benefits. Although EPA cannot
quantify benefits specific to any of these
requirements, the qualitative benefits
from workers’ and handlers’ ready
access to accurate information about
areas under an REI, pesticides in use,
and potential health impacts from those
pesticides convinced EPA to adopt these
requirements Ref. 1). The final rule
retains the central posting requirement,
and allows the employer some
flexibility in posting the information so
accurate information is displayed.

VIII. Information Exchange Between
Handler and Agricultural Employers

1. Current rule and proposal. The
existing WPS requires handler and
agricultural employers to exchange
information about pesticide
applications. When handlers are
employed by an employer other than the
agricultural employer, the existing WPS
requires the agricultural employer to
provide the handler employer with
information about treated areas on the
agricultural establishment the handler
may be in (or may walk within one-
quarter mile of), including specific
location and description of any such
areas and restrictions on entering those
areas. The existing WPS requires
handler employers to provide
agricultural employers with the
following information prior to making a
pesticide application on the agricultural
establishment:

¢ Location and description of the area
to be treated.

e Time and date of application.

e Product name, active ingredient(s),
and EPA registration number for the
product.

 REI for pesticide(s) applied.

¢ Whether posted notification, oral
notification, or both are required.

¢ Any other product-specific
requirements on the product labeling
concerning protection of workers or
other persons during or after
application.

The agricultural employer must
display this information for workers and
handlers employed by the establishment
at the central location. The current WPS
requires handler employers to inform
agricultural employers before the
application takes place when there will
be changes to scheduled pesticide
applications, such as changes to
scheduled pesticide application times,
locations, and subsequent REIs.

In addition to maintaining the current
requirements, EPA proposed to require
the agricultural employer to also
provide to the handler employer
information about the location of
“entry-restricted areas” on the
establishment. EPA also proposed to
require the handler employer to
communicate to the agricultural
employer the start and end times of
pesticide applications and the end date
of the REI EPA also proposed to relax
existing WPS requirements by requiring
handler employers to provide
information about any changes to
pesticide application plans to the
agricultural employer within two hours
of the end of the application rather than
before the application. Changes to the
estimated application end time of less
than one hour would not require
notification.

Finally, in the proposal, EPA
unintentionally omitted the provision in
the existing WPS that the agricultural
employer need not provide information
to the handler employer about treated
areas if the handler will not be in or
walk within one-quarter mile of those
treated areas.

2. Final Rule. Information exchange
from agricultural employer to handler
employer. The final rule requires the
agricultural employer to notify the
handler employer of any treated areas
where an REI is in effect and any
restrictions on entering those areas. EPA
has not included in the final rule a
requirement for the agricultural
employer to communicate to the
handler employer information about the
location of “entry-restricted areas” on
the establishment because of the
changes to the requirement concerning
entry-restricted areas, as discussed in
Unit IX.B. EPA has also revised the final
rule to correct the unintentional
omission of the existing rule’s exception
that the agricultural employer need not
provide information to the commercial
handler employer about treated areas if
the handler will not be in, or walk
within one-quarter mile of those areas.
The final regulatory text for these
requirements is available at 40 CFR
170.309(k).

Information exchange from handler
employer to agricultural employer. EPA
has finalized the proposal to expand
and clarify the information the pesticide
handler employer must provide to the
agricultural employer with minor
modifications. The final rule does not
require the handler employer to convey
the end date of the REI to the
agricultural employer. The final
regulatory text for these requirements is
available at 40 CFR 170.313(i).

Timing of exchange of information
from handler employer to agricultural
employer. EPA has modified the final
rule to specify those situations where
the handler employer must notify the
agricultural employer of changes to the
application information before the
application takes place. EPA has also
modified the rule to specify the timing
for notifying agricultural employers if
the notification is not required before
the application. The final regulatory text
for these requirements is available at 40
CFR 170.313(j).

3. Comments and responses.

Comments. Many states and a few
farmworker advocacy organizations
expressed general support for the
proposal to expand the information to
be exchanged. These commenters agreed
the additional information would help
agricultural employers protect workers,
reduce pesticide-related illnesses and
exposure from drift during applications.
Many farm bureaus, states, applicators
and applicator associations and an
agricultural organization generally
disagreed with the proposed expansion.
Some of these commenters argued that
the proposed requirements are
unrealistic and impractical given the
dynamics and unpredictable factors
involved in a farming operation, such as
pest infestations and weather changes.
In addition, they argued that the
proposal would require multiple parties
to exchange information, resulting in
the potential for miscommunication.
Some commenters also opposed the
proposed expansion of information
exchange because EPA did not provide
documented justification. Crop
consultants, an applicator association
and a farm bureau indicated the
proposal is unnecessary because close
coordination of information already
exists between applicators, handlers,
crop consultants, and growers.
Furthermore, they stated that not only
are handlers already required to keep
workers out of areas during
applications, applications are often
scheduled to take place when workers
are absent. A few states, farm bureaus
and a crop consultant opposed EPA’s
proposal to add to the information the
agricultural employer is required to give
the handler employer. One crop
consultant indicated the information is
already on purchase orders or sales
agreements between growers and
commercial handlers or their employers.
One state requested that EPA omit the
application start time because it is not
used to calculate the REL

EPA’s proposal on the timing to
provide notice of a change in
application plans elicited many
comments. EPA proposed that this
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notice be provided within 2 hours of the
end of the application, unless the only
change was a difference of less than 1
hour between scheduled and actual
application times. One state and several
farmworker advocacy organizations
endorsed the requirement because of the
ease of providing the information in the
timeframe by relying on existing
electronic capabilities. One farmworker
advocacy organization urged EPA to
require that changes be communicated
before the start of the application in
order to enable employers to be able to
keep workers out of the treated area.

To prevent confusion about scheduled
and actual start and end times and to
avoid miscommunication, one state
suggested that EPA require the handler
employer to inform the agricultural
employer of changes at any time on the
application day. Two aerial applicators
explained that a two-hour window for
notification of change sounds
reasonable on paper, but not in practice.
During long workdays of the busy
season, applicators would have to make
phone calls in the middle of the night
and send text messages, usually from
the airplane during or in between
applications. Also, it can take more than
one day to complete an application
because of factors such as the weather,
a change in wind direction, or verifying
the presence of bystanders. These
situations could require the handler to
give several updates to multiple parties,
resulting in a greater chance for errors
and noncompliance.

One commenter requested that EPA
require notification of a change within
24 hours from the end of the actual
application, while another advised EPA
to require notification if the actual
application completion time is two or
more hours later than the scheduled
application time. Several farm bureaus,
a pesticide applicator and a crop
consultant organization advised EPA to
require that changes in application
plans be communicated: Before the
scheduled date and times, if the
application is going to be made earlier
than expected, or before the end of the
REI as scheduled, if the application is
made later than expected. One aerial
applicator stated that if an REI is greater
than 24 hours, EPA should require an
information update before the
scheduled REI expires or within 24
hours of the scheduled application time.
Another aerial applicator recommended
the handler employer and handler give
the agricultural employer a window of
estimated start and completion date(s)
and time(s). In this situation, the
handler would not make the application
outside of that window without the
approval of the agricultural employer,

who in turn must keep workers out of
the area during that time, unless
notified of a change in the application
start and completion date(s) and time(s).

Many commenters noted the absence
of the existing provision that the
agricultural employer need not provide
information to the commercial handler
employer if the handler will not be in
or walk within one-quarter mile of an
area that may be treated with a pesticide
or under an REI, and noted this could
result in the need to provide excessive,
unnecessary information.

EPA Response. The information
exchange requirements ensure that
agricultural employers and handler
employers have the information they
need to comply with the requirements
for notifying workers and handlers of
risks associated with pesticide
applications and treated areas (i.e.,
agricultural employers are required to
notify workers of treated areas and
display pesticide application and
hazard information at the central
location on the establishment for
workers and handlers to see, and
handler employers must inform their
handler employees of treated areas on
the agricultural establishment near
where they work).

EPA has been convinced not to adopt
the proposed change to expand the
information required to be
communicated by the agricultural
employer to the handler employer to
include information about the location
of “entry-restricted areas” on the
establishment. Requiring employers to
exchange this information would not be
practical given other changes in the rule
related to the “entry-restricted areas”
(replaced by “application exclusion
zones’’ in the final rule) that make the
tracking of such areas infeasible. EPA
also agrees that it is not necessary for
the handler employer to calculate the
end time of the REI for each application
and include it in the information
conveyed to the agricultural employer.
The requirement to provide this piece of
information has been deleted from the
final rule.

Most of the other information
required to be exchanged by the final
rule is already required to be exchanged
by the existing rule, and therefore EPA
does not agree that this requirement
presents a substantially increased or
unreasonable burden. Agricultural and
handler employers are currently
required to exchange information so
agricultural employers may provide
notification of application and treated
areas under an REI to workers and
handlers. Without this information
transfer, accurate and timely
notification would be difficult to

achieve, exposing workers and handlers
to potential exposure to pesticides. It is
critical that the agricultural employer
know the start times of applications in
order to be able to notify workers and
handlers (when they are on the
establishment) so they may avoid
treated areas. EPA recognizes that
exchange of the expanded information
may already occur on some
establishments and expects those
entities to experience less burden than
in situations where such coordination
has not already developed.

EPA recognizes that much of the
information required may be available
on sales agreements and purchase
orders between commercial pesticide
handlers and agricultural employers,
which will reduce the burden for
employers to gather it; however, without
inclusion of the information exchange
requirements in the WPS there is no
assurance of timely exchange of all of
the necessary information.

EPA considered the range of options
suggested for the timing of the
information exchange. Several of the
recommendations for notification of
application changes from the
commercial pesticide handler employer
to the agricultural employer can be
accommodated under the final rule. For
example, the applicator and agricultural
employer can agree on a window of the
estimated start and end times, with the
understanding that the application
would be made during that period,
unless the two communicate and agree
to a different timeframe. This would
allow the agricultural employer to notify
workers of the treatment, keep them
from the area, and create and post the
application information, satisfying the
requirement.

EPA did not identify any suggestions
from commenters, apart from those that
would be covered by the final rule that
would meet the needs for agricultural
employers to provide employees
notification of the application and
inform them of treated areas under an
REI, and to record and display the
pesticide application information.
Agricultural employers must have
information about the start time of the
application before it begins to ensure
they have the ability to notify workers
of the application before it commences.
Agricultural employers must have the
end time of the application to notify
workers that although the application
has ended, entry to the treated area
remains prohibited because an REI is in
effect. Without these details being
provided prior to the application,
agricultural employers are not able to
fulfill their responsibilities to protect
workers.
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EPA notes that the method for
notification of changes to application
information should be agreed upon
between the handler employer and the
agricultural employer to ensure receipt,
and can be accomplished through
electronic media, telephone, or other
means. The agricultural employer must
receive the information in sufficient
time to record and display the
information for workers and handlers.

4. Costs and benefits. EPA has
estimated the cost of the information
exchange requirements to be negligible
because the existing rule already
requires handler employers and
agricultural employers to collect and
exchange information. The changes in
the final rule are minor and offer
flexibility for employers. The
information the agricultural employer
must give the handler employer has
been clarified. EPA has made minor
changes to the information the handler
employer must give the agricultural
employer. The timing to notify the
agricultural employer of most changes
to the information has remained the
same as the existing regulation, i.e.,
before the application begins. In the
final rule, two changes provide the
handler employer flexibility. If the
product changes or the application is
made later than originally scheduled,
the handler employer must notify the
agricultural employer within two hours
of the end of the application. If the only
change was a difference of less than one
hour between the scheduled and actual
application times, notification is not
required.

EPA expects these changes will
ensure that the agricultural employer
provides workers and handlers with
accurate application information, which
was problematic under the existing rule,
and maintains accurate application
records. The information exchanged and
the timing of notification of changes of
actual applications from scheduled
applications remains essentially
unchanged. Although notification can
be given after the fact if a different
pesticide product is applied or the
application is completed after it was
scheduled, this change does not make
the WPS any less protective of workers,
handlers and others. The agricultural
employer will still have the essential
information needed to know when and
where to keep workers, handlers and
others out of areas to be treated during
and after treatment, and the revised
information will be available in time for
proper medical treatment if needed. The
cost of including additional details is
reasonable compared to the improved
ability of workers and handlers to

identify areas where pesticides are being
applied or have recently been applied.

IX. Drift-Related Requirements

The requirements discussed in this
section are intended to decrease the
number of incidents in which workers
and other persons are exposed to
pesticides through unintentional contact
during application. Drift is the off-site
movement through the air of pesticide
droplets or particles originating from
pesticides applied as liquids or dry
materials. Workers errantly in the area
being treated may be directly exposed to
pesticides during application. In
addition, bystanders (both workers and
non-workers) located outside a treated
area may be exposed when pesticide
droplets or particles move outside the
area being treated through the air during
and/or immediately after the pesticide
application. As used here, the term
“drift” includes both of these modes of
exposure, but does not include off-site
movement of pesticide-imbedded soil-
borne particles by wind or vapor drift
through volatilization of applied
pesticide, although these are often
categorized as “drift” in other contexts.
EPA has developed methodologies for
assessing the risks to bystanders from
exposure to pesticides from drift and
also from volatilization, and addresses
risks of concern and other issues via the
registration review process. The purpose
of the requirements discussed in this
section is to prevent workers and other
persons from being exposed to
pesticides by unintentional contact
during application. The term “drift” is
used as shorthand in this section to refer
to unintentional exposure from both
direct exposures to workers in the area
being treated and drift exposures to
workers and bystanders.

A. Overarching Performance Standard

1. Current rule and proposal. The
existing WPS includes two related
requirements that prohibit a pesticide
from being applied in a way that
contacts workers or other persons.
Agricultural products subject to the
WPS must have this statement on the
label: “Do not apply this product in a
way that will contact workers or other
persons, either directly or through drift.
Only protected handlers may be in the
area during application.” 40 CFR
156.206(a). Also, the existing WPS
requires the handler employer and the
handler to assure that no pesticide is
applied so as to contact, either directly
or through drift, any worker or other
person, other than an appropriately
trained and equipped handler. These
requirements prohibit application in a
way that contacts workers or other

persons both on and off the agricultural
establishment where the pesticide is
being applied.

EPA did not propose any changes to
the label statement. EPA proposed
several minor wording changes to the
WPS requirement for the handler
employer and the handler, but the
impact of the proposed requirement
would be the same as under the existing
WPS.

2. Final rule. EPA has finalized the
proposed changes to the requirement for
the handler employer and handler with
a minor change. The final rule changes
the language from the proposed
“handler located on the establishment”
to “handler involved in the
application.” As with the existing rule,
the final rule prohibits contact to
workers and other persons regardless of
whether or not they are on the
agricultural establishment. The final
regulatory text for this requirement is
available at 40 CFR 170.505(a). There
are no changes to the label statement at
40 CFR 156.206(a).

3. Comments and responses.

Comments. Many commenters,
including states and their organizations,
grower associations, farm bureaus and
pesticide manufacturer associations,
stated that the existing two
requirements adequately protect
workers and bystanders from exposure
during applications. These commenters
opposed the other drift-related
requirements that EPA proposed (entry-
restricted areas for farms and forests and
the requirement to suspend applications
under certain conditions) as
unnecessary, asserting the proposed
requirements do not provide any
additional protection.

Many respondents from states and
their organizations, grower associations,
farm bureaus and pesticide
manufacturer associations commented
that EPA’s risk assessments and
pesticide labels include conservative
protections for applicators, handlers,
workers and bystanders. Some of these
commenters argued that the existing
restrictions on the labels, including REIs
and pesticide-specific buffers, provide
sufficient protection to workers and
bystanders.

Many respondents from all
commenter types commented on
incidents where workers or bystanders
reported being contacted by pesticides
that were being applied. Some of these
incidents involve workers in the areas
where pesticides were applied and other
incidents involve workers or bystanders
being exposed to pesticides that drifted
off the target site. Many of the
commenters cited three broad studies
that looked at data from SENSOR-
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Pesticides and California’s Pesticide
Ilness Surveillance Program (Refs. 10,
11 and 12). Other commenters cited
specific incidents of exposure from drift
or workers in the area being treated
being sprayed directly. Some applicator
and pesticide manufacturer associations
cited state data showing that there has
been a decrease in drift complaints over
time, dropping from an average of 333
complaints per year nationwide (from
1996 through 1998) to an average of 247
complaints per year (from 2002 through
2004).

EPA response. EPA disagrees with the
assertion that the “‘do not contact”
requirements, along with the other
protections on pesticide labels, are by
themselves sufficient to protect workers
and bystanders from being directly
contacted by pesticides that are applied.
First, many commenters cited incidents
where people were directly exposed to
pesticide applications, even if there was
disagreement about how regularly these
types of incidents happen. Second,
EPA’s risk assessments and registration
decisions are based on the premise that
the WPS protections effectively prevent
people (workers and bystanders) from
being sprayed directly (Ref. 13). In other
words, incidents where workers or
bystanders are sprayed directly result in
people being exposed to pesticides in a
way that is not considered in EPA’s risk
assessments or registration decisions.
These types of incidents are misuse
violations but they continue to occur, as
described in the following sections.
Therefore, there is a need to supplement
the existing WPS protections to reduce
exposures to workers and other persons
from being directly sprayed with
pesticides.

There is no one solution that can
prevent all drift incidents and it will
take a comprehensive approach,
including additional regulatory
requirements, education, outreach, and
some common-sense voluntary
measures to further reduce the number
of people who are directly exposed to
pesticide spray/applications. The
additional regulatory requirements
include revised requirements for entry
restrictions during pesticide
applications and for handlers to
suspend applications in certain
circumstances. Common-sense
voluntary measures include a grower
talking to his/her neighbors to let them
know when pesticides are being applied
so the neighbors can keep workers and
others away from the boundary of
adjacent establishments during that
time, and participating in voluntary
communication programs such as Spray
Safe (http://www.spraysafe.org/) and
Drift Watch (https://driftwatch.org/).

EPA intends to include information
about good management practices as
well as the regulatory requirements
during outreach for implementation of
the final rule. It is also worth noting that
EPA is working to assess and mitigate
any product-specific risks from
exposure to pesticides from drift and
from volatilization within the
registration review process.

B. Entry Restrictions To Protect Workers
and Other Persons During Application

1. Current rule and proposal. The
existing WPS establishes entry-
restricted areas adjacent to treated areas
that apply during pesticide application
for nurseries and greenhouses only. The
existing rule requires that the
agricultural employer must not allow or
direct any person, other than an
appropriately trained and equipped
handler, to enter or remain in the entry-
restricted area during a pesticide
application in a nursery or greenhouse.
The size of the entry-restricted area
depends on the type of product applied
and the application method. The entry
restrictions for greenhouses also include
ventilation requirements. The existing
entry restriction requirement applies
only within the boundaries of the
agricultural establishment. The existing
provisions at 40 CFR 170.110 regarding
entering entry-restricted areas during
application are different than the
existing provisions at 40 CFR 170.112
regarding entry into treated areas after
the application of a pesticide and before
the REI specified on the pesticide
labeling has expired.

EPA proposed to establish entry-
restricted areas during pesticide
applications on farms and in forests,
while slightly modifying the
requirement for entry-restricted areas for
nurseries and greenhouses. EPA
proposed two types of entry restrictions:
One for enclosed space production,
which would apply to greenhouses and
other types of indoor production
operations (e.g., mushroom houses,
hoop houses, polyhouses), and one for
outdoor production, which would apply
to farms, forests and nurseries. In
addition, EPA proposed to define the
entry-restricted area as the area from
which workers or other persons must be
excluded during and after the pesticide
application.

2. Final rule. In regard to enclosed
space production (e.g., greenhouses,
mushroom houses, hoop houses), EPA
has finalized the requirements for entry
restrictions during pesticide
applications with several minor
changes. For the most part, the final rule
incorporates the existing entry
restriction and ventilation requirements

for greenhouses as the requirements for
enclosed space production. The final
rule deletes the term “entry-restricted
area” and adjusts the descriptions of the
application types to be consistent with
the changes to the description of
application exclusion zones for outdoor
production. In addition, EPA changed
the definition of “enclosed space
production” to clarify that it applies
only to areas with non-porous covering,
so structures with a covering made of
fencing or fabric to provide shade on
plants (no walls) such as shade houses,
are not considered enclosed spaces
under the final rule. See the discussion
of definitions in Unit XVIII.C. of this
document for more information about
the changes to this definition.

In regard to outdoor production (e.g.,
farms, forests, nurseries, shade houses),
the final rule differs substantially from
EPA’s proposed requirements. The final
rule makes the following changes from
the proposal:

¢ Replacing the phrase “entry-
restricted area” with “application
exclusion zone” to make it more distinct
from the requirements regarding REIs.
The final regulatory text for this
requirement is available at 40 CFR
170.405(a).

* Revising the corresponding
definition to clarify that the application
exclusion zone exists only during (not
after) a pesticide application. The final
regulatory text for this definition is
available at 40 CFR 170.305.

e Revising the corresponding
definition and regulatory description of
an application exclusion zone so it is a
specified distance from the application
equipment rather than from the edge of
the treated area, and clarifying that the
application exclusion zone moves with
the application equipment. The final
regulatory text for this requirement is
available at 40 CFR 170.405(a)(1).

¢ Revising some of the application
methods in the description of the
application exclusion zone to reflect
current application methods and to
differentiate the distances based on the
spray droplet size rather than pressure.
The final regulatory text for this
requirement is available at 40 CFR
170.405(a)(1).

¢ Adding a provision to the regulatory
text to clarify that any labeling
restrictions supersede the requirements
of the WPS, including those related to
application exclusion zones. This was
discussed in the preamble of the
proposed rule (Ref. 2 at 15490) but was
inadvertently left out of the proposed
regulatory text. The final regulatory text
for this requirement is available at 40
CFR 170.303(c) and 170.317(a).

3. Comments and responses.
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Comments—supporting the proposal
or more stringent measures. Many
commenters, including farmworker
advocacy organizations, public health
organizations, and a state, generally
supported the proposed requirement for
entry-restricted areas. The commenters
stated that the proposed change should
provide modest improvements in
protecting workers from pesticide drift
during application if there is enough
training and education of applicators.
One farmworker advocacy organization
described an incident where workers
were in a field topping tobacco at the
same time a plant growth regulator with
a 24-hour REI was being applied to the
adjacent row. The workers were close
enough to have to move out of the path
of the tractor. However, because the
treated area was defined to be only the
rows being treated, this was permissible
under the existing WPS. Many
commenters provided other examples of
incidents where workers were
unintentionally exposed directly to the
pesticide spray. A few farmworker
advocacy organizations commented that
many workers say that they have felt the
spray of pesticides from fields close to
where they work. A farmworker
advocacy organization commented that
in 2012, about 20% of farmworkers in
New Mexico reported to the
organization that pesticides were
applied to the fields at the same time
that they were working. Another
farmworker advocacy organization
stated that about half of the child
tobacco workers interviewed by the
organization in 2013 reported that they
saw tractors spraying pesticides in the
fields in or adjacent to the ones where
they were working.

Many farmworker advocacy
organizations and several public health
organizations argued that EPA should
revise the approach for entry restrictions
to protect workers on neighboring
property and to increase the length of
the entry-restricted area. The
recommended distances ranged from 60
to 200 feet for ground application and
300 feet to a mile or more for aerial
application. EPA responded to some of
these suggestions in its response to
“Pesticides in the Air—Kids at Risk:
Petition to Protect Children from
Pesticide Drift (2009)” (Ref. 13).

Comments—opposing the proposal.
Many states and their organizations,
grower organizations, farm bureaus,
applicator organizations, agricultural
producer organizations, pesticide
manufacturer organizations, and the
Small Business Administration’s Office
of Advocacy opposed the proposed
requirement to apply the entry-
restricted areas to farms and forests.

Most of these commenters argued that
the approach is too complicated because
it establishes another area to be
controlled that varies by application
type, may include persons other than
those employed by the agricultural
establishment and may be different than
label restrictions. (Note: Some of the
comments appear to reflect a
misunderstanding of the proposal, i.e.,
that the entry-restricted areas would be
“buffer zones” that would remain in
effect after the application was
complete.) Some states and their
organizations commented that the
requirement to keep individuals out of
varying widths of areas surrounding
treated areas would be difficult for an
agricultural employer to implement and
even more difficult for a state to enforce.

Most of these commenters asserted
that the proposed requirement to apply
entry-restricted areas to farms and
forests would present some logistical
issues that could effectively shut down
parts of the establishment. For example,
many ground and aerial pesticide
applications occur along rural roads or
near access points to the agricultural
establishment. These roads and access
points would be within the proposed
entry-restricted areas. On larger fields,
pesticide applications could take several
hours to complete. Commenters claimed
that prohibiting workers from using
these roads or gaining access to farm
buildings for long periods of time would
be impractical and could have an
adverse economic impact. Many of the
commenters stated that EPA did not
account for the cost of stopping business
during some pesticide applications. As
an example, one grower organization
opposed the “worker buffers” because
they could take a lot of area out of
cultivation on smaller farms, farms with
widely varied crop maturities and farms
that are not laid out in large blocks.
Instead of arbitrary buffers, this
commenter argued to keep the standard
as it is—do not apply where workers are
present and do not allow spray (or drift)
to contact workers.

Comments on application types and
distances. Some commenters addressed
the specific application methods and
the distances of 100 feet and 25 feet in
the proposed entry-restricted areas.
Some states, grower organizations,
agricultural organizations and pesticide
manufacturer organizations commented
that the distances of 25 to 100 feet are
not supported by drift reduction
technologies, applicator standard
operating procedures or incident data. A
state commented that the table of
application methods and distances is
flawed because it does not account for

all application scenarios and does not
logically apply distances.

EPA Response. Based on the
comments, EPA has made some changes
in the final rule from the proposed
requirement to extend entry-restricted
areas to farms and forests. However,
experiences such as those of workers
having to move to get out of the way of
the tractor that was applying pesticide
(described previously) and workers
being directly sprayed confirm EPA’s
position that additional protections are
necessary during pesticide applications
on farms and in forests. The existing
WPS prohibits a farm or forest
agricultural employer from allowing or
directing any worker to enter or remain
in a treated area, which is defined to
include areas being treated. The existing
regulations require oral notifications
before pesticide applications to include
the location and description of the
treated area, the time during which
entry is restricted and instructions not
to enter the treated area until the REI
has expired. The existing regulations
require handler employers to ensure
that pesticides are applied in a manner
that will not contact a worker either
directly or through drift. Inasmuch as
these requirements—clearly intended to
prevent direct exposure of workers
during pesticide applications—have
proven insufficient for that purpose,
additional measures are needed.

EPA has changed the final rule in
several ways to address some of the
concerns expressed in the comments
about the logistical problems with the
proposal. First, in the final rule EPA
replaced the term “entry-restricted area”
with “application exclusion zone,”
which more clearly associates this
restriction with the period during the
pesticide application. This new term is
also less likely to be confused with the
term ‘‘restricted-entry interval.” Second,
EPA revised the requirements for the
application exclusion zone so that it is
not based on the “treated area,” but
instead a specified distance from the
application equipment. The application
exclusion zone is essentially a
horizontal circle surrounding the
application equipment that moves with
the application equipment. For
example, if a pesticide is applied
aerially, the border of the application
exclusion zone is a horizontal circle that
extends 100 feet from the place on the
ground directly below the aircraft, and
moves with the aircraft as the
application proceeds.

Because the application exclusion
zone is based on the location of the
application equipment, rather than the
location of the treated area, the
application exclusion zone could extend
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beyond the boundary of the agricultural
establishment. However, in 40 CFR
170.405(a)(2), the final rule limits the
requirement for the agricultural
employer to keep workers and other
persons out of the treated area or the
application exclusion zone during
application to areas that are within the
boundaries of the agricultural
establishment, as proposed. The existing
entry-restricted area requirement for
nurseries is also limited to areas that are
within the boundaries of the agricultural
establishment. EPA retained the existing
and proposed limitation because this
requirement applies to the agricultural
employer. The agricultural employer
can control what happens on the
agricultural establishment but could
have difficulty limiting access to roads
or fields that are beyond his property.

The comments reflected a general lack
of understanding that the proposed
entry-restricted areas would exist only
during application, and many comments
anticipated conflicts between no-spray
buffers on some pesticide labels and the
proposed entry-restricted area.
However, these are two different types
of requirements. If a label specifies a
“no-spray’’ buffer, pesticide cannot be
applied in that area at any time. Under
the final rule, a pesticide can be applied
in an application exclusion zone, and
the requirement for agricultural
employers is to keep workers and other
people out of this zone during the
pesticide application. These two types
of requirements are distinct, and as a
result should not be problematic to
implement.

EPA reassessed the application
methods and distances in the proposed
requirements for entry-restricted areas
for outdoor production and made some
changes in the description of
application exclusion zones in the final
rule in § 170.405(a)(1). The final rule
maintains the proposed distances of 100
feet and 25 feet but revises the
application methods associated with
each distance.

The application methods that have an
application exclusion zone of 100 feet
are the ones where pesticide is expected
to move a longer distance from where
they are applied. The changes include:

e Adding air blast applications, to
more accurately and more broadly
describe current application methods.

e Deleting pesticides applied as an
aerosol because it is unnecessary.

e Including pesticides applied as a
spray using a spray quality (droplet
spectrum) of smaller than medium
(volume median diameter less than 294
microns). The volume median diameter
refers to the midpoint droplet size or
mean, where half of the volume of spray

is in droplets smaller, and half of the
volume is in droplets larger than the
mean. EPA chose to establish this
criteria based on the spray quality rather
than just the pressure because the drop
size depends on a number of variables,
including the pressure, the nozzle type,
liquid properties, and the spray angle.
Focusing on the spray quality, rather
than pressure, is also consistent with
EPA’s voluntary Drift Reduction
Technology program and current
models of drift used in EPA’s risk
assessments.

The application methods that have an
application exclusion zone of 25 feet are
the ones where pesticide is expected to
move a shorter distance from where
they are applied. The changes include:

¢ Replacing several of the proposed
criteria with pesticides applied as a
spray using a spray quality (droplet
spectrum) of medium or larger (volume
median diameter of 294 microns or
larger).

e Eliminating the criterion based on
the product label requiring a respirator
because it is intended to apply to
enclosed spaces like greenhouses and
was accidentally included in the
proposed criteria for outdoor
production.

The corresponding changes to
application methods were made to the
Table—Entry Restrictions During
Enclosed Space Production Pesticide
Applications at 40 CFR 170.405(b)(4) for
consistency.

EPA acknowledges that some
pesticide labels will have restrictions
that apply during applications that are
different than the application exclusion
zones. For example, the restrictions on
soil fumigant labels are more restrictive
than the application exclusion zone of
100 feet specified in
§170.405(a)(1)(1)(D). In situations like
this, pesticide users must follow the
product-specific instructions on the
labeling. As stated in §§170.303(c) and
170.317(a), when 40 CFR Part 170 is
referenced on a pesticide label,
pesticide users must comply with all of
the requirements in 40 CFR Part 170,
except those that are inconsistent with
product-specific instructions on the
pesticide product labeling.

C. Suspend Application

1. Current rule and proposal. As
discussed in Unit IX.A., the existing
WPS requires handler employers and
handlers to assure that no pesticide is
applied so as to contact, either directly
or through drift, any worker or other
person, other than an appropriately
trained and equipped handler. However,
the existing WPS does not include an
explicit requirement for handlers to stop

or suspend application. EPA proposed
to add a provision to require a handler
performing a pesticide application to
immediately stop or suspend the
pesticide application if any worker or
other person, other than an
appropriately trained and equipped
handler, is in the treated area or the
entry-restricted area. Based on the
description of entry-restricted areas in
the proposed rule, the requirement for
handlers to stop or suspend application
in certain circumstances would apply
only within the boundaries of the
agricultural establishment.

2. Final rule. In the final rule, EPA has
made several changes to the proposed
requirement to suspend applications.
First, EPA revised the language to
require a handler to “immediately
suspend a pesticide application” rather
than to “immediately stop or suspend a
pesticide application” to clarify that the
application must be suspended but can
be restarted once workers or other
persons are out of the zone. Second,
EPA changed the area that is covered by
the requirement to suspend application
in two ways. EPA replaced “entry-
restricted area” with “application
exclusion zone,” decreasing the size of
the area that is covered by the
requirement. See Unit IX.B. Also, EPA
removed the treated area from the
requirement. For outdoor production,
the area covered by the requirement is
much smaller than the area that would
have been covered by the proposed rule,
which would have been the treated area
plus up to 100 feet beyond the edge of
the treated area. Third, the application
exclusion zone can extend beyond the
boundaries of the agricultural
establishment for the purposes of this
requirement, i.e., the handler must
suspend application if any person other
than another handler involved in the
application is in the application
exclusion zone, regardless of whether
the application exclusion zone extends
off of the employer’s property.

The final rule requires the handler
performing the application to suspend
application if people who should not be
present are in the application exclusion
zone (which ranges up to 100 feet from
the application equipment for outdoor
production) or in the area identified for
exclusion for enclosed space production
(which ranges from 25 feet to the entire
enclosed space plus any adjacent
structure that cannot be sealed off.) The
final regulatory text for this requirement
is available at 40 CFR 170.505(b).

3. Comments and responses.

Comments. Some commenters,
including farmworker advocacy
organizations, public health
organizations, academics, and a state
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generally supported the proposed
requirement for applicators to stop or
suspend pesticide applications under
certain conditions. A farmworker
advocacy organization supported the
proposed requirement, stating that
current rules do not provide meaningful
guidance on how applicators can
prevent human exposure during
applications. Some other commenters
from farmworker advocacy
organizations, public health
organizations and public health
agencies supported the proposed
requirement but urged EPA to extend
the protections to workers at
neighboring establishments. Many of
these commenters provided information
suggesting that workers may be more
likely to be affected by drift from a
different establishment. For example,
commenters cited a Washington
Department of Health report that
documented 43 workers in Washington
being affected by drift from another farm
while only 13 workers reported being
affected by drift from the farm where
they were working in 2010-2011. In
comments arguing against the need for
entry-restricted areas, some applicator
organizations provided examples
supporting the requirement to suspend
applications, stating that it is standard
operating procedure for aerial
applicators to temporarily avoid making
passes adjacent to roads or other areas
if workers happen to be passing by in
vehicles or on foot.

Many states and their organizations,
grower organizations, farm bureaus,
applicator organizations, agricultural
producer organizations and pesticide
manufacturer organizations opposed the
proposed requirement for handlers to
stop or suspend pesticide applications
in certain circumstances. Most of these
commenters argued that the provision is
unnecessary because it would not offer
any protections or prevent contact from
pesticide applications beyond the
existing “do not contact” requirement.
Some commenters raised logistical
concerns: Applicators may not be aware
that a person has entered a treated area
or entry-restricted area in many
situations, such as in a forest or an
orchard in full leaf, in a very large field,
or if there are restricted sight lines or
rolling hills; the proposed requirement
would impose unwarranted
expectations for pilots, who would have
to be fully aware of boundaries 100 feet
on all sides of the target area while
traveling at 150 mph; as proposed, an
applicator would have to stop if a
person is in an entry-restricted area
even if it is not possible for that person

to encounter pesticides because of wind
conditions.

A few grower organizations and farm
bureaus commented that there is a
difference between stopping and
suspending an application and asked
whether this would require applicators
to cease application altogether or
suspend the application until a person
is no longer in the area.

EPA Response. As stated in the
proposal, EPA has identified a need to
supplement the “do not contact”
performance standard because exposure
to drift or direct spray events still
happen despite the ‘““do not contact”
requirement, and EPA’s risk
assessments and registration decisions
presume that no workers or other
persons are being sprayed directly.
Therefore, the final rule includes an
explicit requirement for handlers to
suspend pesticide applications under
certain conditions, which mandates
applicators to take specified actions to
prevent exposing people to pesticide
during applications.

However, EPA revised the final rule
in response to several points made by
commenters. First, the final rule
requires a handler to “immediately
suspend a pesticide application” rather
than to “immediately stop or suspend a
pesticide application.” This change was
made to clarify that the application
must be suspended immediately if
workers or persons other than handlers
are in the specified areas but can be
restarted once workers or other persons
are out of the specified area.

EPA was persuaded by the
commenters who raised logistical
concerns about the proposed
requirement, which were related to the
handler not being able to see the person
or a person entering an edge of a large
area that is not near the application
equipment. EPA revised the
requirement in the final rule to decrease
the size of the area that the handler
must monitor for workers or persons
other than handlers by removing the
treated area from the area covered by
this requirement and by changing the
“application exclusion zone” so it is
measured from the application
equipment rather than from the edge of
the treated area. In the final rule, the
handler performing the application
must suspend application if any of the
identified people are in the application
exclusion zone (which ranges up to 100
feet from the application equipment)
rather than if any of the people are in
the entire treated area plus that distance
(up to 100 feet) from the edge of the
treated area.

EPA was also persuaded by the
comments and incident information

about workers at neighboring
establishments being directly contacted
by drift. The incidents cited by
commenters show that workers are
directly exposed to pesticide
applications from neighboring
establishments as well as from the
establishment where they are working.
To reduce the number of incidents
where workers are exposed to drift from
neighboring establishments, the final
rule extends the application exclusion
zone beyond the boundaries of the
agricultural establishment for this
requirement, thus requiring applicators
to immediately suspend applications if
people other than a properly trained and
equipped handler are in the application
exclusion zone.

EPA has decided to extend the
application exclusion zone beyond the
boundaries of the agricultural
establishment for the requirement to
suspend applications for several
reasons. First, this addresses more of the
worker drift cases, where workers are
within 100 feet of the agricultural
establishment to protect more workers.
Out of 17 incidents identified in the
comments, only one would have been
prevented if the application exclusion
zone was limited to the boundaries of
the agricultural establishment as
provided in the proposed rule. The
requirement in the final rule would
have prevented at least four of the
incidents reported in the comments, and
possibly as many as 12, depending on
the actual distances between the
workers and application equipment,
which were not specified in the
comments. Second, the existing
requirement that the handler must
assure the pesticide is applied in a way
that does not contact workers or other
persons already extends beyond the
boundary of the agricultural
establishment. The new, explicit
requirement to suspend application if
people other than handlers are in the
application exclusion zone is intended
to supplement the existing ““do not
contact” requirement by giving the
applicator specific criteria for
suspending application. These specific
criteria should be equally useful to
applicators attempting to comply with
the existing “do not contact”
requirement beyond the boundaries of
the agricultural establishment. Third,
the application exclusion zone would
extend a maximum of 100 feet beyond
the boundary of an agricultural
establishment only for the length of time
it takes for the equipment applying the
pesticide to pass by, so this should not
shut down roads or access points to the
establishment for long periods of time.
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To reiterate a point made in Unit IX.B.,
the final rule does not hold agricultural
employers responsible for keeping
workers and other persons out of
portions of the application exclusion
zone that extend beyond the boundaries
of the agricultural establishment. On the
other hand, this provision in

§ 170.505(b) of the final rule imposes a
requirement on the handler applying the
pesticide to immediately suspend the
application if workers or persons other
than handlers involved in the
application are in the application
exclusion zone, whether on the
establishment or beyond the boundaries
of the establishment.

D. Costs and Benefits

1. Costs. In the proposal, EPA
estimated the cost for restricting entry to
areas adjacent to an area being treated
would be negligible. EPA assumed that
employers could generally reassign
workers to other tasks for the duration
of the pesticide application in instances
where worker tasks in the adjacent areas
had to be stopped until the application
was complete. In the proposal, EPA
estimated the cost of the requirement to
suspend application would be negligible
because it essentially clarifies an
existing requirement. In the final rule,
EPA estimates the costs of both
requirements remains negligible.

2. Benefits. EPA believes both of the
drift-related requirements discussed in
this section of the preamble will help
reduce the number of exposures of
workers and other non-handlers to
unintentional contact to pesticide
applications. Therefore, the benefits of
these requirements outweigh the
negligible costs.

X. Establish Minimum Age for Handling
Pesticides and Working in a Treated
Area While an REI Is in Effect

A. Current Rule and Proposal

The existing regulation does not
establish any age restriction for handlers
or early-entry work. EPA proposed to
prohibit persons younger than 16 years
of age from handling pesticides, with an
exception for handlers working on an
establishment owned by an immediate
family member. EPA requested
comment on an alternative option of
prohibiting any person under 18 years
old from handling pesticides.

The existing WPS establishes
conditions for when a worker may enter
into a treated area under an REIL The
conditions are related to the type of
work performed (often referred to as
“early-entry” tasks) and the length of
time the worker may be in the treated
area. However, the existing WPS

establishes no minimum age for workers
entering a treated area under an REI to
perform early-entry tasks. EPA proposed
to prohibit any worker under 16 years
old from entering a treated area under
an REI to perform early-entry tasks, with
an exemption from this prohibition for
persons covered by the immediate
family exemption. EPA requested
comment on an alternative option of
prohibiting any person under 18 years
old from entering treated areas during
the REI to perform early-entry tasks.

B. Final Rule

The final rule prohibits persons
younger than 18 years old from
handling pesticides. EPA has retained
the proposed exemption for handlers
working on an establishment owned by
an immediate family member. The final
regulatory text for the prohibition is
available at 40 CFR 170.309(c) and
170.313(c). The final regulatory text for
the exemption is available at 40 CFR
170.601(a)(1)(i).

The final rule prohibits persons
younger than 18 years old from entering
treated areas during the REI to perform
early-entry tasks, and retains the
proposed exemption for persons
working on an establishment owned by
an immediate family member. The final
regulatory text for this prohibition is
available at 40 CFR 170.309(c) and
170.605(a). The final regulatory text for
the exemption is available at 40 CFR
170.601(a)(1)(xii).

C. Comments and Responses

Comments. Many commenters
requested that EPA establish a
minimum age of 18 for handlers and
early-entry workers. Commenters cited
several reasons for their request. First,
many commenters noted that
adolescents’ bodies are still developing
and they may be more susceptible to the
effects of pesticide exposure. Second,
commenters noted that adolescents are
less mature and their judgment is not as
well developed as that of adults. This
immaturity may mean that adolescents
may be less consistently aware of risks
associated with handling pesticides or
entering a treated area while an REI is
in effect, that they may not adequately
protect themselves or other workers
from known risks, and that spills,
splashes, and improper handling
practices may be more likely. A few
commenters submitted studies related to
development of maturity and decision-
making skills in adolescents in support
of this assertion. Third, commenters
asserted that restricting handling
activities to persons at least 18 years old
could result in higher potential
economic benefit from avoiding

exposure and any potentially related
chronic effects to children, because they
have a longer potential life span. Fourth,
because information on the potential
chronic effects of pesticide exposure on
developing systems is not known,
commenters recommended that EPA
prohibit adolescents from handling
pesticides and entering treated areas
while an REI is in effect as a precaution
until it can be shown that they would
not suffer adverse chronic effects from
potential exposure. Finally, a few
commenters noted that persons under
18 years old are protected in other
industries by OSHA and should receive
similar protections under the WPS, and
that some states have already prohibited
handling of pesticides in agriculture by
anyone under 18 years old.

Some commenters expressed support
for a minimum age of 16. States
primarily supported EPA’s proposal to
establish a minimum age of 16, noting
that establishing a minimum age of 18
would require them to change their state
laws. Other commenters supporting the
proposed minimum age of 16 noted that
this requirement would align with
DOL’s restriction on handling pesticides
in toxicity categories I and II in
agriculture.

A few commenters opposed
establishing any minimum age. These
commenters asserted that EPA should
not take any action because the DOL’s
hazardous occupations orders under the
Fair Labor Standards Act (FLSA)
already prohibit adolescents under 16
years old from handling pesticides in
toxicity categories I and II in agriculture
with limited exceptions. Some
commenters also assert that establishing
any minimum age for pesticide handlers
is a matter that should be handled by
the states, not EPA.

Some commenters requested that EPA
eliminate the exception from any
minimum age requirement for members
of the owner’s immediate family.
Commenters assert that adolescents’
developmental status does not differ if
they are an employee on a farm owned
by an immediate family member or by
someone unrelated to them. Other
commenters supported EPA’s proposal
or requested that EPA establish a higher
minimum age only if EPA also retains
the exception for members of the
owner’s immediate family.

EPA Response. Based on the
comments received and an evaluation of
existing literature related to adolescents’
development of maturity and judgment,
EPA has decided that the benefits of
further reductions in adolescent
pesticide exposures justify their cost;
the final rule generally prohibits
persons under 18 years old from
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handling pesticides or entering a treated
area while an REI is in effect. EPA
recognizes that adolescents’ bodies and
judgment are still developing. While
studies have not demonstrated a clear
cut off point at which adolescents are
fully developed, literature indicates that
their development may continue until
they reach their early to mid-20s. EPA
also agrees that research has shown that
adolescents may take more risks, be less
aware of the potential consequences of
their actions on themselves and others,
and be less likely to protect themselves
from known risks. All of this
information supports establishing a
higher minimum age than proposed in
order to allow those handling pesticides
to develop more fully before putting
themselves, others, and the environment
at risk, and to allow those performing
early-entry activities to develop more
fully in order to adequately protect
themselves from the risks of entering a
treated area while an REI is in effect.
The final rule will reduce the potential
for misuse by adolescent handlers who
may less consistently exercise good
judgment when handling agricultural
pesticides.

EPA notes commenters’ assertions
that avoiding pesticide exposure in
adolescents could result in higher
potential economic benefit because of
adolescents’ longer potential lifespans.
EPA agrees that it is appropriate to take
reasonable precautions to protect
adolescents from pesticide exposures,
both because of the potential impact of
pesticides on further development and
because adolescents may not properly
appreciate (and take appropriate steps to
avoid) the risks of potential pesticide
exposure. While statistical associations
have been observed in studies that
estimate the relation between pesticide
exposure and chronic health outcomes
such as cancer, the causal nature of
these associations has not yet been
determined; thus quantifying the
magnitude of the chronic health risk
reduction expected as a result of
pesticide exposure reduction is not
possible. However, based on what is
known about the potential for
biologically active chemicals generally
to disrupt developmental processes, it is
reasonable to have heightened concern
for adolescents under the age of 18 in
situations where they face particularly
high pesticide exposures. Prohibiting
adolescents under the age of 18 from
handling agricultural pesticides will
protect them from any potential risks of
pesticide use through handling
activities, ensuring that adolescents do
not suffer unreasonable adverse effects
from handling agricultural pesticides.

Prohibiting adolescents under 18 years
old from entering a treated area while an
REI is in effect will protect them by
delaying their entry into treated areas
until residues are at a level that should
not cause unreasonable adverse effects.

EPA recognizes that DOL prohibits
persons under 18 years old from
engaging in hazardous tasks in other
industries, and that some states have
taken action to prohibit certain
adolescents from handling pesticides in
agriculture (state minimum ages for
pesticide handlers, where established,
range from 16 years old to 18 years old).
These examples of protections for
adolescents in other industries or by
states indicate a recognition that
different standards for certain
adolescents and adults are appropriate.

EPA disagrees with commenters’
assertions that EPA should defer to the
states or the FLSA and not establish any
age-related restrictions on pesticide
handling or early-entry activities. EPA
has the responsibility under FIFRA to
regulate the use of pesticides to avoid
unreasonable adverse effects, apart from
any requirements established by other
federal or state laws. The DOL’s actions
under the FLSA limiting the use of
certain pesticides to persons at least 16
years old do not preclude EPA from
taking actions to ensure that human
health and the environment are
protected from unreasonable adverse
effects. While DOL’s hazardous
occupations order prohibiting those
under 16 years old from handling
certain pesticides satisfies the purposes
of the FLSA, those purposes are distinct
from those of FIFRA. EPA has
concluded that because, as discussed
previously, adolescents’ bodies,
maturity, and judgment are still
developing, the handling of agricultural
pesticides and entry into a treated area
while an REI is in effect by persons
under 18 years old presents an
unreasonable likelihood of adverse
effects. Therefore, the final rule
generally limits pesticide handling and
early-entry activities to persons who are
at least 18 years old.

EPA agrees that adolescents’
developmental status does not differ if
they are employees on a farm owned by
an immediate family or by someone
unrelated to them. However, EPA
recognizes that imposing a minimum
age for handling agricultural pesticides
or performing early-entry tasks on
owners or members of their immediate
families could significantly disrupt
some immediate family-owned farms.
Given the high social cost of imposing
a minimum age requirement on owners
and members of their immediate
families on farms owned by members of

the same immediate family, EPA has
finalized the proposed exemption to this
requirement.

4. Costs and benefits. EPA estimates
the cost of requiring handlers and early-
entry workers to be at least 18 years old
would be $3.1 million annually. EPA
estimates that, on average, the cost
would be about $8 per agricultural
establishment per year. The cost per
commercial pesticide handling
establishment per year is estimated to be
over $360. The estimated cost of the
final requirement is likely to be
overstated, particularly for commercial
pesticide handling establishments,
because EPA made some very
conservative assumptions regarding the
amount of time an adolescent works.

EPA cannot quantify the benefits
associated with this specific proposal.
However, this requirement would
improve the health of adolescent
handlers, as well as other workers and
handlers on the establishment and the
environment. It would also improve the
health of adolescent workers by
reducing their potential for exposure to
pesticides in a treated area when an REI
is in effect. As discussed in the
preamble to the proposed rule,
adolescents’ judgment is not fully
developed. Restricting adolescents’
ability to handle pesticides will lead to
less exposure potential for the handlers
themselves, and less potential for
misapplication that could cause
negative impacts on other handlers or
workers on the establishment, as well as
the environment.

XI. Restrictions on Worker Entry Into
Treated Areas

A. Requirements for Entry During an REI

1. Current rule and proposal. The
existing WPS establishes specific
exceptions to the general prohibition
against sending workers into a treated
area while an REI is in effect. Workers
who enter pesticide-treated areas during
an REI (known as “early-entry workers”)
without adequate protection may face
an elevated risk from pesticide
exposure. Under the existing rule, the
employer must: Ensure that the worker
has read or been informed of the human
health hazards on the product labeling;
provide instruction on how to put on,
use, and remove PPE; stress the
importance of washing after removing
the PPE; and instruct the worker on how
to prevent, recognize, and treat heat-
related illness. The employer must also
implement measures to prevent heat
related illness when workers must wear
PPE.

In addition to these existing
requirements, EPA proposed to require
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employers to inform workers sent into a
treated area while the REI is in effect of
the specific exception under which they
would enter, to describe the tasks
permitted and any limitations required
under that exception, and to identify the
PPE required by the labeling. EPA also
proposed to require the employer to
create a record of the oral notification
provided to early-entry workers, to
obtain the signature of each early-entry
worker acknowledging the oral
notification prior to the early entry, and
to maintain the record for 2 years.

2. Final Rule. EPA has finalized the
proposed requirements for the employer
to inform the worker of the type of
exception which permits the entry into
the area under an REI, to describe the
tasks that the worker may perform and
other limitations under the exception,
and to identify the PPE that must be
worn. However, EPA has decided not to
require employers to create or maintain
records of the oral notification. The final
regulatory text for this requirement is
available at 40 CFR 170.605.

3. Comments and responses.

Comments on oral notification.
Comments on the proposal to inform
workers of the early entry exception and
to explain the PPE were largely
supportive, recognizing the reasonable
nature of the proposed information.
Commenters in support of the proposal
included a pesticide manufacturer
organization and farmworker advocacy
organizations. One public health
organization supported the proposal,
but recommended that the requirement
be modeled after OSHA’s confined
space regulations, to include: Specific
training for early entry, a requirement
for workers to be provided respirators
and other necessary PPE, written
emergency rescue procedures and
resources in case of an overexposure or
other mishap, on-site monitoring of the
worker from outside the entry zone, and
recordkeeping of each entry.

Several agricultural producer
organizations and pesticide
manufacturer organizations supported
the proposal, but expressed concern for
the requirement for employers to
manage heat stress.

EPA Response. EPA has decided not
to amend the final rule based on
OSHA'’s confined space regulations.
OSHA'’s definition of a confined space
is one in which there is limited or
restricted means for entry or exit. These
characteristics exacerbate any hazard to
the employee, in that the employee
could be overcome by a toxic
atmosphere or by physical engulfment,
such as in a grain storage bin, and be
unable to quickly exit. EPA recognizes
a similar potential for pesticide handlers

making fumigant applications in
greenhouses to be overcome by the
fumigant. The WPS provides protections
for such scenarios by requiring PPE,
including respirators where required by
the label, and continuous monitoring by
a handler outside of the treatment area.
The handler entering the greenhouse
would have specific instructions on the
labeled hazards. The monitoring
handler must have access to the PPE
required by the product labeling in case
they would need to enter the
greenhouse for rescue of the applicator.
However, except for the use of
fumigants, which have specific label
requirements because of their increased
potential for inhalation risk, the more
common scenario of a worker entering
a treated area on a farm, forest, or in a
nursery during the REI would not pose
such risks from a toxic atmosphere. It is
unlikely that there would be an
environment that could concentrate the
pesticide and produce a potentially life-
threatening environment. The
predominant component of exposure
during work in a treated area where an
REI is in effect is dermal, with rare
exceptions. Specific information about
the entry must include the human
health hazards on the pesticide labeling,
explanation of the required PPE and the
proper way to wear and remove PPE,
description of the tasks that may be
performed and any limitations on the
time permitted in the area. Workers
directed to enter a treated area during
the REI must have had the pesticide
safety training so they may protect
themselves. Employers must provide the
PPE required by the product label for
early entry to minimize exposure.
Employers must provide early entry
workers with the decontamination
supplies appropriate for pesticide
handlers.

EPA agrees with commenters that heat
stress can be a problem for workers in
warm, humid climes and when
employees must wear PPE. EPA notes
that requirements related to heat stress
for early entry workers are already
included in the existing rule at 40
CFR170.112(c)(6)(x) and 170.112(c)(7).

Comments in opposition to the early-
entry exceptions. A number of
farmworker advocacy organizations
voiced opposition, in general, to most or
all of the early entry exceptions in the
existing rule, suggesting that workers
should not be required to enter treated
areas under an REI, due to risk of
exposure.

EPA Response. In deciding whether to
allow workers to enter treated areas
prior to the expiration of the REI, EPA
considered the risk to the workers and
the benefits from the early-entry

activities. In each case, EPA determined
that the potential risks to properly
trained and equipped early-entry
workers are reasonable in comparison to
the significant economic impacts from
delaying necessary activities, provided
that the required limitations to each
exception are observed.

Comments on recordkeeping of oral
notification. One farmworker advocacy
organization supported the
recordkeeping requirement, stating that
the “proposed changes will ensure early
entry workers are adequately informed
about the risks of the work they are
asked to do.” In contrast, several states
and their organizations expressed
concern for the recordkeeping
requirement, stating that it is not
practical and would result in technical
violations, such as failures to obtain the
necessary signatures, without enhancing
worker protection.

EPA Response. EPA was convinced by
the rationale provided by the states that
the requirement for records of
notification to early-entry workers was
too burdensome for agriculture, while
adding little or no protections for the
workers. There is typically some
urgency to the need for entry into a
treated area while the REI is in effect;
the added burden to create records
during this time could be unreasonable
as it would not necessarily increase
protection of early-entry workers. EPA
retained the requirement for employers
to provide protective information to
early-entry workers, but did not include
the proposed recordkeeping
requirement because it is unclear that
such records would improve the
transmission of information.

B. Clarify Conditions of the “No
Contact” Exception

1. Current rule and proposal. The
existing WPS allows workers to enter
areas while an REI is in effect for
activities that do not result in contact
with any treated surfaces. In the
proposal, EPA sought to clarify the “no
contact” requirement of the exception
by explaining that performing tasks
while wearing PPE does not qualify as
“no contact.” The proposal offered three
examples of acceptable “no contact”
activities.

2. Final rule. EPA has finalized the
proposed clarification. The final rule
adds to the exception the following
language: “This exception does not
allow workers to perform any activities
that involve contact with treated
surfaces even if workers are wearing
personal protective equipment.” The
final regulatory text for this requirement
is available at 40 CFR 170.603(a)(1).

3. Comments and responses.
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Comments. One farm bureau stated
that workers are prevented from having
contact with pesticides and their
residues through the medium of PPE.

EPA Response. Although PPE—when
properly fitted, worn, removed, cleaned
and maintained—can provide
significant protection against pesticide
exposures, it does not eliminate
exposure. The variation in exposure
reduction offered by various types of
PPE can be seen in EPA’s “Exposure
Surrogate Reference Table” (http://
www.epa.gov/opp00001/science/
handler-exposure-table.pdf). Use of PPE
for activities involving contact with
pesticide-treated surfaces does not
reduce risks to the same level as no-
contact activities. EPA has finalized the
“no contact” exception as proposed
because the PPE appropriate for early
entry into treated areas under this
exception is appropriate only for
activities that do not involve contact
with treated surfaces.

C. Limit ““Agricultural Emergency”’
Exception

1. Current rule and proposal. The
existing WPS permits entry into a
treated area during an REI when a state,
tribal, or federal agency having
jurisdiction declares the existence of
conditions that could cause an
agricultural emergency. EPA proposed
that only agricultural emergency
determinations by EPA, state and tribal
pesticide regulatory agencies, and state
departments of agriculture, could
authorize early entry under the
agricultural emergency exception.

In addition, EPA proposed to limit the
time a worker may be in the treated area
under the agricultural emergency
exception when the label of the product
used to treat the area requires both oral
and written notification (‘“‘double
notification”). Under the existing rule,
there is no time limit; EPA proposed to
establish allowing workers to be in a
treated area under this exception for a
maximum of 4 hours in any 24 hour
period.

2. Final rule. EPA has finalized the
proposal, with one change. The final
rule does not include EPA as an agency
with authorization to declare the
existence of conditions that could cause
an agricultural emergency because EPA
decided that States and Tribes are best
situated to decide what conditions in
their respective jurisdictions could
constitute an agricultural emergency.
The final regulatory text for this
requirement is available at 40 CFR
170.603(c).

3. Comments and responses.

Comments on restricting the
declaration of an agricultural

emergency. One state supported the
proposal, but recommended broadening
it to include the state governor. Another
state found the proposal satisfactory.
One grower organization opposed the
proposal, stating that pre-approval to
enter the treated area would be
cumbersome and unnecessary if the
criteria are clearly defined and
documented. Another grower
organization and a farm bureau from the
same state expressed concern that this
change would seriously impact growers’
ability to enter a treated area to manage
fires, fix broken irrigation and
chemigation pipes, and address other
problems that could pose risks to
adjacent public areas and cause crop
loss. These commenters recommended
that EPA develop guidance to instruct
relevant municipal agencies such as
local fire departments to declare
agricultural emergencies.

Commenters also suggested that there
is a need for entities other than EPA,
state departments of agriculture and the
state pesticide regulatory agencies to
declare agricultural emergencies. In the
examples provided by commenters, fires
and broken irrigation or chemigation
pipes could pose risks to the public and
the crop.

EPA Response. As described in the
preamble to the proposed rule, EPA
noted that entities other than the state
pesticide regulatory agencies, state
departments of agriculture, and EPA
might not have the background and
technical expertise to assess the benefits
and risks to workers from the entry
while the REI is in effect, and might not
understand the statutory requirement to
consider both risks and benefits when
establishing conditions for early-entry
workers. EPA decided not to include
state governors as an entity authorized
to declare an agricultural emergency
because it is not necessary; a state
governor could direct the state
department of agriculture or pesticide
regulatory agency to determine whether
conditions that could result in an
agricultural emergency exist.

The need for pre-approval for
conditions that may result in an
agricultural emergency is a requirement
in the existing rule. EPA has responded
to the concern of the grower
organization through its Interpretive
Guidance Workgroup on the existing
WPS, which clarified that state pesticide
regulatory agencies may establish
guidance or regulations describing the
circumstances that could constitute an
agricultural emergency and for which
entry into areas under an REI is
permitted. If a grower determines that
such conditions exist at a site, then
workers may enter the area while the

REI is in effect under the agricultural
emergency exception, consistent with
applicable restrictions.

EPA has decided not to expand the
declaring agencies to include municipal
agencies such as local fire departments,
but will work with state pesticide
regulatory agencies and departments of
agriculture to support identification of
circumstances that could constitute an
agricultural emergency in their
jurisdictions. EPA recommends that
these entities identify, in their states,
local conditions that could constitute
such emergencies. Through state
regulation or by policy, these agencies
may pre-approve entry when such
conditions occur.

D. Codify “Limited Contact” and
“Irrigation” Exceptions

1. Current rule and proposal. EPA
established “limited contact” and
“irrigation”” exceptions as
administrative exceptions in 1995.
Although these exceptions are noted in
the existing rule at 40 CFR
170.112(e)(7), the terms and conditions
of these exceptions are not included in
the existing rule. These exceptions
permit entry into a treated area during
the REI for certain non-hand labor
activities, including irrigation. The
existing exception for irrigation requires
that the need for the early entry be
unforeseen.

EPA proposed to incorporate the
terms and conditions for these
exceptions into the final rule, and to
eliminate the requirement for the need
for irrigation to be unforeseen.

2. Final rule. EPA has finalized the
rule as proposed. The final regulatory
text for this requirement is available at
40 CFR 170.603(d).

3. Comments. Two farm bureaus
specifically supported the codification
of the limited contact and irrigation
exceptions.

E. Eliminate the Option for an Exception
Requiring Agency Approval

1. Current rule and proposal. Under
the existing rule, an applicant may
request approval from EPA for an
exception to the prohibition on worker
entry into a treated area during the REI
for a specific need. EPA proposed to
eliminate the process for requesting an
exception from the rule.

2. Final rule. EPA is finalizing the
proposal to eliminate the provision for
exceptions requiring Agency approval.

3. Comments and responses.

Comment. One grower opposed the
elimination of the provision, citing the
evolution of farming practices and the
potential for conflict between new
practices and the rule. The commenter
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stated that there is no administrative
burden to the EPA, except to evaluate
requests if they are submitted.

EPA Response. EPA included the
administrative exception process into
the WPS in 1992 in recognition that the
general prohibition on routine early
entry might significantly affect various
agricultural entities or practices in ways
that might only become apparent as the
1992 WPS was put into effect. EPA
created a small number of exceptions
during the 1990s, but none since 1997.
The effects of reentry intervals on
agricultural entities and practices are
now sufficiently well understood that
the administrative exception process is
no longer needed in the WPS. As
explained in the preamble to the
proposed rule, EPA finds the pesticide
re-evaluation process a more
appropriate venue than the WPS for
considering the economic impacts of
REIs on particular agricultural entities
and practices. Under EPA’s registration
review process, applicants may request
alternative REIs for specific needs for
their crop. This process takes into
account the potential increased risk to
workers and the benefits to the
production of the crop. In cases where
EPA finds that the revision of an REI is
warranted, the product label will be
amended to specify the REI for that
particular use.

F. Costs and Benefits

1. Costs. EPA estimates the cost of
implementing the requirement for oral
notification prior to workers’ entry into
a treated area under an REI to be about
$706,000 per year, or about $2 per
establishment annually. EPA estimates
that the revisions to the exceptions
allowing entry into a treated area before
the REI expires would have negligible
cost, if any.

2. Benefits. EPA concludes that the
benefit of providing detailed
information about the tasks they are to
undertake and the limitations on their
exposure to the worker prior to entry
into an area under an REI is reasonable
compared with the cost.

XII. Display of Pesticide Safety
Information

A. Pesticide Safety Information Content

1. Current rule and proposal. The
existing rule requires employers to
display a pesticide safety poster
containing the following information:

e Avoid getting on your skin or into
your body any pesticides that may be on
plants and soil, in irrigation water, or
drifting from nearby applications.

e Wash before eating, drinking, using
chewing gum or tobacco, or using the
toilet.

e Wear work clothing that protects the
body from pesticide residues (long-
sleeved shirts, long pants, shoes and
socks, and a hat or scarf).

e Wash/shower with soap and water,
shampoo hair, and put on clean clothes
after work.

e Wash work clothes separately from
other clothes before wearing them again.

e Wash immediately in the nearest
clean water if pesticides are spilled or
sprayed on the body. As soon as
possible, shower, shampoo, and change
into clean clothes.

¢ Follow directions about keeping out
of treated or restricted areas.

o There are federal rules to protect
workers and handlers, including a
requirement for safety training.

The existing rule also requires the
employer to provide contact information
for the nearest emergency medical care
facility and to promptly update the
safety information poster when any of
the required contact information
changes.

EPA proposed changing the term for
what employers must display from
“pesticide safety poster” to “pesticide
safety information.” EPA proposed
retaining the existing content
requirements of the existing rule, with
one exception. EPA proposed removing
the item regarding federal rules to allow
the other information to be more
prominent. EPA proposed retaining the
requirement to display the contact
information for the medical facility and
amending the language from ‘‘nearest
emergency medical care facility” to “a
nearby operating medical facility.”
Finally, EPA proposed requiring the
employer to provide on the display the
name, address, and telephone number of
the state or tribal pesticide regulatory
agency.

2. Final rule. EPA has finalized the
proposed requirements for content, and
has added a point to the proposed
display requirements that advises
workers and handlers to seek medical
attention as soon as possible if they
believe they have been made ill from
pesticides. EPA has also amended one
of the existing required points to clarify
that if pesticides are spilled or sprayed
on the body, workers and handlers
should rinse immediately in the nearest
clean water if more readily available
than the decontamination supplies, and
should wash with soap and water as
soon as possible. The final rule refers to
the requirement as “pesticide safety
information” and allows display of the
information in any format that meets the
requirements of the rule, rather than
only as a pesticide safety poster. EPA
has included a requirement in the final
rule for the employer to update the

pesticide information display within 24
hours of notice of any changes to the
medical facility or pesticide regulatory
agency contact information. Finally,
EPA has provided an option in the
regulatory text that allows employers to
comply by following the requirements at
40 CFR 170.311(a)(1)—(4) before they are
fully implemented. The final regulatory
text for these requirements is available
at 40 CFR 170.311(a)(1)-(4).

The final rule delays implementation
of the changes to the required pesticide
safety information until two years after
the rule is made final, in order to allow
time for model pesticide safety
information display materials to be
developed and distributed.

3. Comments and responses.

Comments. Farmworker advocacy
groups and public health organizations
supported the emergency medical care
change and inclusion of the state or
tribal agency responsible for
enforcement. However, they urged
implementation sooner than the
proposed two years from the effective
date of the final rule. One commenter
reported that a recent survey they
conducted indicated that 25% of
respondents did not complain about
pesticide-related health problems or
pesticide applications to the fields
while they were working because they
did not know to whom to complain and
62% feared losing their jobs if they were
to complain.

In general, agricultural producer
organizations did not object to the
proposed changes for providing
emergency medical information but two
commenters were concerned about
spurious reporting of alleged violations
resulting from inclusion of the state or
tribal regulatory agency in the pesticide
safety information. Two commenters
interpreted the proposal as requiring
injured workers to contact state or tribal
agencies responsible for enforcement for
emergency medical attention. A grower
organization pointed out that the nearest
operating medical facility might change
depending on the time of day and
wondered if they needed to list hours of
operation and addresses of all
emergency medical care facilities in the
area where the employer operates.

One commenter suggested the safety
poster should always be in a
standardized format and requested that
EPA not allow the information to be
displayed in several different formats.

EPA Response. EPA has concluded
that there was general support for the
proposed requirement regarding the
content of the safety information
display. EPA has delayed
implementation of the final
requirements for two years after



67530

Federal Register/Vol. 80, No. 211/Monday, November 2, 2015/Rules and Regulations

publication of the final rule to allow
time for display material to be updated,
printed and distributed. However, EPA
encourages employers to implement the
new requirements prior to that date by
allowing employers the option to use
the new safety information content.

In response to concerns about the
placement of the medical facility
information and the inclusion of
regulatory agency information in the
display, EPA has revised the regulatory
text to clarify that the contact
information about the medical facility
must be clearly identified as the
emergency medical contact information
on the display. Displaying the
regulatory agency information is
important for the ability of workers and
handlers to report possible violations,
and in those states where it is already
required, it does not appear to have
generated spurious reporting of alleged
violations. EPA appreciates that some
states may already require employers to
make such medical and regulatory
information available and where state
requirements meet or exceed the federal
requirement, they do not need to be
duplicated. However, EPA has added
this requirement to the WPS to ensure
the information is available to workers
and handlers in all states.

EPA is finalizing the proposed
requirement to identify a nearby
operating emergency medical care
facility to simplify the requirement in
situations where the nearest operating
emergency medical facility varies with
the location of workers and handlers.

EPA disagrees with the comment
requesting that the information be
displayed in a standardized format. As
long as the information is provided in
a way that workers and handlers can
understand, EPA sees no need to
mandate a specific format.

B. Location of Pesticide Safety
Information Display

1. Current rule and proposal. The
existing rule requires agricultural and
handler employers to display the
pesticide safety poster at a central
location on the establishment. EPA
proposed to require that agricultural
employers display the pesticide safety
information at locations where
decontamination supplies must be
provided, in addition to the existing
requirement to display it at a central
location.

2. Final rule. In the final rule, EPA has
amended the proposal to require that in
addition to displaying pesticide safety
information at a central location,
employers must also display it at
permanent decontamination supply
locations and where decontamination

supplies are provided in quantities to
meet the needs of 11 or more workers
or handlers. The final regulatory text for
this requirement is available at 40 CFR
170.311(a)(5).

3. Comments and responses.

Comments. Farmworker advocacy
organizations and public health
organizations supported requiring
display of pesticide safety information
where decontamination supplies are
provided for easy access to safety
information for farm workers and
families at strategic locations. They
asserted that this would improve the
ability of farmworkers and their families
to stay healthy. They maintained that
due to language barriers, immigration
status, and fear of retaliation,
farmworkers are often reluctant to ask
their employers for information. Three
individual farmworkers also commented
on the proposed rule and echoed
concerns expressed by farmworker
advocacy groups and public health
organizations. The commenters
requested clear information in Spanish
and English at a central location with
easy access that includes telephone
numbers, places to go for help, and
hospitals in the area. They stated that it
was important that employers give
farmworkers the necessary information
about the pesticide application without
workers having to ask for information.
About half of the grower organizations
commenting had no objection to the
additional mandate on employers and
agreed that the additional reminders at
decontamination sites have potential
benefits.

The remaining grower organizations
believed that the proposed requirement
would pose a significant burden. One
commenter stated that duplicating the
pesticide safety information at multiple
sites throughout an agricultural
organization did not equate to a better
training program and believed this
requirement would likely result in
additional fines for noncompliance
without raising safety awareness. Some
pointed out that workers are bused in
for a day in the field and irrigators are
sent to different areas by phone; none of
these congregate at a central location.

Many states opposed displaying the
pesticide safety information at
decontamination sites. Because of the
mobile nature of many decontamination
sites, such as the back of a pickup truck,
some noted the proposed requirement
would be burdensome. One indicated
that it would be difficult for a grower
owning fields across multiple counties
to keep the pesticide safety information
accurate. They generally supported
displaying the pesticide safety
information at permanent

decontamination sites and base of
operation mix/load sites. Several states
asked for clarification about what types
of decontamination sites would be
required to display the pesticide safety
information and suggested that portable
toilet facilities and plumbed wash sites
would be more appropriate locations.

Others mentioned the lack of
protection from the weather of the
pesticide safety information at OSHA-
required restroom facilities and the lack
of access to this information when the
vehicles carrying decontamination
supplies are locked up at night. Two
states recommended different sizes for
the pesticides safety information. One
state suggested that pesticide safety
information displays be no larger than
11 x 17 inches and laminated to
withstand at least one year’s worth of
weather conditions for use at
decontamination sites; this state also
recommended resizing the existing
pesticide safety information to 8.5 x 11
inches or less and made of durable card
stock or plastic for the agricultural
workers to take home.

EPA Response. EPA agrees with the
commenters who supported requiring
safety information displays at a central
location and anywhere decontamination
supplies must be provided because the
information is a useful reminder of the
hygienic safety principles from their
training. However, EPA was persuaded
by arguments that the burden to display
the information at mobile
decontamination sites could be
substantial, based on concerns for their
ability to display the information so that
it could be easily seen by workers, such
as by posting it on a vertical surface.
The final rule requires employers to
display the information at the central
display and all permanent sites,
including a lavatory or bathroom, where
decontamination supplies are provided
to meet the requirements of the rule.
However, for other locations where
decontamination supplies must be
provided, the pesticide information
display is required only when the
supplies are provided for 11 or more
workers or handlers. This aligns with
OSHA's field sanitation standard that
requires toilet facilities for 11 or more
workers. EPA notes that employers may
use these portable toilet facilities or
permanent wash sites to display the
information, as recommended by some
states.

EPA does not agree with the
contention that requiring the pesticide
safety information display at multiple
locations would result in fines for
noncompliance, without greatly
benefiting the employee. The pesticide
safety information display reinforces the
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hygienic training principles from the
safety training, and when coupled with
access to decontamination supplies,
offers a hands-on opportunity for
workers and handlers to adopt these
practices. Additionally, information
about medical facilities available to
workers where they may be exposed to
pesticides may help them take steps to
respond to an emergency.

EPA appreciates the comments
regarding display size and options for
lamination. The final rule does not
establish a specific size for the
information or require it to be
laminated. However, the final rule
requires the information to be legible at
all times while it is displayed, and EPA
expects that employers will opt for the
optimal size and protection from the
elements for their specific needs.
Because the final rule limits the type of
decontamination sites covered by this
requirement and includes flexibility for
identifying the regulatory agency and a
nearby operating emergency medical
care facility, it is possible but unlikely
that some growers with larger
establishments may need to provide
different specific contact information
about the regulatory agency and/or the
medical facility, depending on the area
where workers or handlers are working.

Commenters suggested the
information be available in English and
Spanish. EPA notes that the requirement
is for the information to be provided in
a manner that the workers and handlers
can understand, which may include
making it available in English and
Spanish, or in other languages as
appropriate.

EPA plans to develop and make
available to agricultural and handler
employers posters bearing the pesticide
safety information, in a bilingual and
pictorial format and with space for
employers to add the required
regulatory agency and medical facility
information. As discussed in the
proposed rule, the information does not
have to be displayed as a poster as long
as the display includes the required
information and meets the requirements
of the section.

C. Costs and Benefits

1. Costs. EPA estimates the cost of
requiring additional pesticide safety
information displays at permanent sites
with decontamination supplies and at
other locations where there are 11 or
more workers or handlers and of
requiring contact information on the
display to be updated to be $390,000
annually, or about $1 annually per
establishment per year.

2. Benefits. Workers and handlers will
benefit from having access to

information about basic pesticide safety
at locations they are likely to visit. In
addition, workers and handlers will
benefit from having accurate
information about nearby medical
facilities and how to contact the state
regulatory agency if necessary. EPA
finds the costs from this requirement are
reasonable when compared to the
benefits of reminding employees about
basic pesticide safety and hygienic
practices at the sites where they
routinely wash.

XIII. Decontamination

A. Clarify the Quantity of Water
Required for Decontamination

1. Current rule and proposal. The
existing rule requires employers to
provide “enough water for routine
washing and emergency eye flush”
when workers are performing activities
in areas where a pesticide was applied
and the REI has expired. For early-entry
workers, the existing WPS requires
employers to provide “a sufficient
amount of water”” for decontamination.
The existing WPS requires employers to
provide handlers with “enough water
for routine washing, for emergency eye
flushing and for washing the entire body
in case of an emergency.” EPA proposed
to require specific quantities of water for
workers, early-entry workers and
handlers based on its 1993 guidance,
“How to Comply with the Worker
Protection Standard for Agricultural
Pesticides; What Employers Need to
Know.” In the guidance, EPA
recommended one gallon of water per
worker for routine decontamination,
three gallons of water for early-entry
workers for decontamination and three
gallons of water per handler for routine
handwashing and potential emergency
decontamination.

EPA requested comment on the
proposed quantities of water and the use
of waterless cleansing agents in place of
soap, water, and single-use towels. EPA
also requested information on the
efficacy of waterless cleansing agents for
removing pesticide residues.

2. Final rule. EPA has finalized the
proposed decontamination water
requirements. EPA has also clarified
that employers must make the required
quantities of water and other
decontamination supplies available at
the beginning of the work period. The
final rule does not allow waterless
cleansing agents to be used in place of
water, soap, and single-use towels. The
final regulatory text for these
requirements is available at 40 CFR
170.411(b), 170.509(b) and 170.605(h).

3. Comments and responses.

Comments. A majority of commenters
supported the proposal to require one
gallon of water per worker for routine
decontamination, three gallons of water
for early-entry workers for
decontamination and three gallons of
water per handler for routine washing
and emergency decontamination but
many requested clarification of the time
frame associated with the supply; they
wondered if the prescribed amounts
were the maximum quantity per site or
per number of workers, the minimum
amount at the beginning of the day or
at all times during the work period. Six
commenters were in favor of replacing
soap and water with a waterless
cleansing agent. One commenter noted
such a substitution would be effective
for workers but not handlers; another
suggested that these agents might be less
bulky than the existing required
supplies. One commenter provided
information on a specific waterless
cleansing agent.

EPA Response. EPA notes that the
proposed quantities of water for
decontamination are intended for
agricultural settings that are not subject
to the field standards of OSHA and the
American National Standards Institute
(ANSI). Based on comments, EPA has
clarified the final rule to r