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contains regulatory documents having general
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are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0758; Directorate
Identifier 2013-SW-062—AD; Amendment
39-18202; AD 2015-14-04]

RIN 2120-AA64
Airworthiness Directives; Kaman

Aerospace Corporation (Kaman)
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for Kaman
Model K-1200 helicopters with certain
main rotor blades (MRB) installed. This
AD requires inspecting each MRB for a
crack or damage. This AD was prompted
by a report that a crack was found on
an MRB during a tear-down inspection.
The actions are intended to detect a
crack in the MRB, which could lead to
failure of the MRB and subsequent loss
of control of the helicopter.

DATES: This AD is effective August 17,
2015.

ADDRESSES: For service information
identified in this AD, contact Kaman
Aerospace Corporation, Old Windsor
Rd., P.O. Box 2, Bloomfield,
Connecticut 06002—0002; telephone
(860) 242-4461; fax (860) 243-7047; or
at http://www.kamanaero.com. You may
review a copy of the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9

a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the economic
evaluation, any comments received, and
other information. The street address for
the Docket Operations Office (phone:
800-647-5527) is U.S. Department of
Transportation, Docket Operations
Office, M—30, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Nicholas Faust, Aviation Safety
Engineer, Boston Aircraft Certification
Office, Engine & Propeller Directorate,
12 New England Executive Park,
Burlington, Massachusetts 01803;
telephone (781) 238-7763; email
nicholas.faust@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

On October 3, 2014, at 79 FR 59697,
the Federal Register published our
notice of proposed rulemaking (NPRM),
which proposed to amend 14 CFR part
39 by adding an AD that would apply
to Kaman Model K—1200 helicopters
with certain part-numbered MRBs
installed. The NPRM proposed to
require performing repetitive X-Ray and
visual inspections of each wooden MRB
for a crack, wood split, void, or
delamination at intervals not exceeding
1,000 hours time-in-service (TIS). If
there is a crack, wood split, void, or
delamination, the NPRM proposed to
require repairing or replacing the MRB
before further flight. The NPRM also
proposed accomplishing the required
inspections and repairs by a method
approved by the Manager of the Boston
Aircraft Certification Office.

The NPRM was prompted by reports
of cracks found in the MRB spar during
X-ray and teardown inspections with
the MRB removed from the helicopter.
The proposed requirements were
intended to detect a crack in the MRB,
which could lead to failure of the MRB
and subsequent loss of control of the
helicopter.

Since we issued the NPRM, we
discovered a typographical error in
paragraph (a) of this AD, where we
incorrectly stated the design approval
holder’s name as Kaman Aerospace
Incorporated instead of Kaman
Aerospace Corporation, as specified by
the current FAA type certificate. We
have corrected this error.

Comments

After our NPRM (79 FR 59697,
October 3, 2014), was published, we
received comments from one
commenter.

Request

Kaman suggested, without
explanation, clarifying the description
of the cost to replace an MRB set in the
Cost of Compliance section by adding
the word ‘non-repairable”” before “MRB
set.”

We disagree. Operators may elect to
replace a repairable MRB set instead of
having the MRBs repaired. The ability to
repair a MRB set does not change the
cost of replacement.

Kaman also suggested, without
explanation, changing the compliance
time in paragraph (e)(1) of this AD to
state, “When the MRB reaches 3,000
hours TIS and before it reaches 3,050
hours TIS . . .”

We disagree. This AD requires an
initial inspection before 3,000 hours TIS
but allows an additional 50 hours TIS
for any MRBs that have already
accumulated 3,000 hours TIS as of the
effective date of this AD. The suggested
language would change two
requirements. First, it would allow the
additional 50 hours TIS for all affected
helicopters and is inconsistent with
Kaman'’s service information. Second, it
would prohibit blades to be inspected
before they accumulate 3,000 hours.

FAA’s Determination

We have reviewed the relevant
information, considered the comments
received, and determined that an unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs and that air safety and the
public interest require adopting the AD
requirements as proposed with minor
editorial change described previously.
This change is consistent with the intent
of the proposals in the NPRM (79 FR
59697, October 3, 2014) and will not
increase the economic burden on any
operator nor increase the scope of the
AD.

Related Service Information

We reviewed Kaman Maintenance
Manual 04-00-00, Continued
Airworthiness, Revision 31, dated
August 1, 2013, which establishes the
airworthiness limitations for the Model
K-1200 helicopter. The airworthiness
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limitations establish an MRB life limit
of 8,000 hours TIS and also establish a
recurring 1,000 hour Rotor Blade Spar
Inspection for each MRB with 3,000 or
more hours TIS.

We also reviewed Kaman
Maintenance Manual 05-20-06, 1,000
Hour Rotor Blade Spar Inspection,
Revision 31, dated August 1, 2013,
which specifies returning each MRB to
Kaman every 1,000 hours for inspection
after the MRB accumulates 3,000 hours
TIS.

Costs of Compliance

We estimate that this AD will affect
11 helicopters of U.S. Registry. We
estimate that operators may incur the
following costs in order to comply with
this AD. At an average labor cost of $85
per work-hour, inspecting each matched
pair of main rotor blades requires about
160 work-hours and required parts cost
about $2,000, for a cost per MRB set of
$15,600 and a cost per helicopter of
$31,200 per inspection cycle. If
required, repairing a cracked MRB
requires about 335 work-hours and
required parts cost about $15,000, for a
cost per MRB of $43,475. Replacing an
MRB set requires about 4 work-hours,
and required parts cost about $495,000,
for a cost per helicopter of $495,340.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2015-14-04 Kaman Aerospace
Corporation: Amendment 39-18202;
Docket No. FAA-2014—0758; Directorate
Identifier 2013-SW-062—-AD.

(a) Applicability

This AD applies to Kaman Aerospace

Corporation (Kaman) Model K-1200

helicopters with a main rotor blade (MRB)

part number K911001-009, K911001-010,

K911001-109, or K911001-110 installed,

certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as a
crack in an MRB, which could lead to failure
of the MRB and subsequent loss of control of
the helicopter.

(c) Effective Date

This AD becomes effective August 17,
2015.
(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

(1) Before the MRB reaches 3,000 hours
time-in-service (TIS) or within 50 hours TIS,

whichever occurs later, and thereafter at
intervals not exceeding 1,000 hours TIS:

(i) X-Ray inspect each MRB between
station (STA) 30 and 289 for a crack, a wood
split, a void, and delamination.

(ii) Using a 10X or higher power
magnifying glass, inspect each spar plank
between STA 33 and STA 78 for a wood split
or a crack, and inspect each spar plank to
plank glueline for a void or delamination.

(2) If there is a crack, wood split, void, or
delamination within maximum repair
damage limits in an MRB, before further
flight, repair the MRB. If there is a crack,
wood split, void, or delamination exceeding
maximum repair damage limits in an MRB,
before further flight, replace the MRB with an
airworthy MRB.

(3) Each inspection and repair procedure
required for compliance with Paragraphs
(e)(1) and (e)(2) of this AD must be
accomplished by a method approved by the
Manager, Boston Aircraft Certification Office
(ACO). For a repair method to be approved
by the Manager, Boston ACO, as required by
this AD, the Manager’s approval letter must
specifically refer to this AD.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Boston Aircraft
Certification Office, FAA, may approve
AMOC:s for this AD. Send your proposal to:
Nicholas Faust, Aviation Safety Engineer,
Boston Aircraft Certification Office, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, Massachusetts
01803; telephone (781) 238-7763; email
nicholas.faust@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

Kaman Aerospace Corporation
Maintenance Manual 04—00-00, Continued
Airworthiness, Revision 31, dated August 1,
2013, and Kaman Aerospace Corporation
Maintenance Manual 05-20-06, 1,000 Hour
Rotor Blade Spar Inspection, Revision 31,
dated August 1, 2013, which are not
incorporated by reference, contain additional
information about the subject of this AD. For
service information identified in this AD,
contact Kaman Aerospace Corporation, Old
Windsor Rd., P.O. Box 2, Bloomfield,
Connecticut 06002—0002; telephone (860)
242-4461; fax (860) 243—7047; or at http://
www.kamanaero.com. You may review a
copy of this service information at the FAA,
Office of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 6210, Main Rotor MRB.
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Issued in Fort Worth, Texas, on June 29,
2015.

Lance T. Gant,

Acting Directorate Manager, Rotorcraft
Directorate, Aircraft Certification Service.

[FR Doc. 2015-16939 Filed 7-10-15; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2014-0780; Directorate
Identifier 2014-NM-168-AD; Amendment
39-18207; AD 2015-14-09]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for The
Boeing Company Model 747 airplanes
equipped with a main deck side cargo
door (MDSCD). This AD was prompted
by recent testing that indicates that
intermodal containers, when loaded as
cargo, under certain flight-load
conditions, can shift and impact the
adjacent fuselage frames. This AD
requires revising the airplane flight
manual (AFM) to incorporate
limitations for carrying certain
payloads. We are issuing this AD to
prevent intermodal containers loaded in
the offset method from shifting during
flight gust loads and damaging fuselage
frames, which could lead to the
structural failure of the aft fuselage in
flight and subsequent in-flight breakup
of the airplane.

DATES: This AD is effective August 17,
2015.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0780; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Steven C. Fox, Senior Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Seattle Aircraft Certification
Office (ACQO), 1601 Lind Avenue SW.,
Renton, WA 98057-3356; phone: 425—
917—-6425; fax: 425-917—-6590; email:
steven.fox@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to The Boeing Company Model
747 airplanes equipped with an
MDSCD. The NPRM published in the
Federal Register on December 1, 2014
(79 FR 71037). The NPRM was
prompted by recent testing, which
indicates that intermodal containers,
when loaded as cargo, under certain
flight-load conditions, can shift and
impact the adjacent fuselage frames. The
NPRM proposed to require revising the
AFM to incorporate limitations for
carrying certain payloads. We are
issuing this AD to prevent intermodal
containers loaded in the offset method
from shifting during flight gust loads
and damaging fuselage frames, which
could lead to the structural failure of the
aft fuselage in flight and subsequent in-
flight breakup of the airplane.

Background

Intermodal containers are common in
the cargo shipping industry and
transported by ships, trains, and trucks.
The focus of this final rule is an
intermodal container that is nominally
20 feet long, 8 feet wide, and 8.5 feet
tall. This nominally sized intermodal
container includes the dimensions of an
International Organization for
Standardization (ISO) container ISO
668—1CC. Because the intermodal
containers themselves do not meet the
requirements of FAA Technical
Standard Order TSO-C90D, ““Cargo
Pallets, Nets and Containers (Unit Load
Devices),” the lower surface on these
intermodal containers is incompatible
with most airplane cargo-loading
systems (CLSs). These intermodal
containers, however, can be
concentrically loaded on an FAA-
approved TSO-C90D pallet with a
certified net combination and loaded in
the center of the airplane, restrained by
the CLS or a series of straps connected
to the aircraft structure in accordance
with the airplane’s FAA-approved
Weight and Balance Manual (WBM)
procedures for cargo that is not a Unit
Load Device (ULD).

The WBM is part of the Operating
Limitations section of the Airplane
Flight Manual (AFM). In accordance

with 14 CFR 21.41, the Operating
Limitations are part of the airplane type
certificate and, therefore, can be
modified only by changing that
certificate; that is, by obtaining an
amended or supplemental type
certificate. Revisions to the AFM are
approved as AFM supplements, and the
approval is based on a finding that, with
the AFM revisions, the airplane
continues to meet the applicable
airworthiness standards. Operators are
required to comply with the Operating
Limitations by 14 CFR 91.9(a).

The FAA has become aware that some
operators, both domestic and foreign,
are not loading these containers in the
center of the airplane, but rather in the
standard left and right pallet positions.
When loaded in this manner, the 8-foot,
6-inch, height of the intermodal
container interferes with the fuselage, so
some operators have been transporting
these intermodal containers shifted
inboard, off of the FAA-approved TSO
pallets, and attached to the pallet only
with a net and/or straps. This method of
transport is referred to as the “offset
method.” The practice of offsetting the
intermodal containers results in the
certified pallet-net combination having
slack in the net by the amount of the
offset. FAA observations have found the
offset for intermodal containers is as
much as 9 inches, with the
corresponding 9 inches of slack in the
TSO pallet net.

Although additional cargo straps have
been used to restrain the intermodal
containers to the pallets, the FAA
determined that these straps are not
effective, and the intermodal container
can shift in flight. In 2013, a U.S. cargo
operator requested permission from the
FAA to carry intermodal containers on
Boeing Model 747 airplanes using the
offset method—similar to procedures
used by other U.S. and non-U.S. air
carriers. Based on the FAA’s review of
the offset method, it denied the
operator’s request.

Industry Testing of the Offset Method

In March 2014, some U.S. cargo
operators and Boeing conducted a series
of full-scale tests, witnessed by the
FAA, to demonstrate that carrying
intermodal containers by the offset
method could be shown safe and
compliant to the applicable regulations.
The test procedures were developed by
engineers from Boeing and some U.S.
cargo operators, and were intended to
show compliance for flight loads on
Model 747 airplanes only. The results
produced CLS failures and excessive
deflections. The preliminary test results
confirmed the FAA’s safety concerns.
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U.S. operators and Boeing conducted
additional testing to demonstrate that
carrying intermodal containers by the
offset method could be shown to be safe
and compliant with applicable
regulations. This testing used methods
from National Aerospace Standard
(NAS) 3610, with maximum payloads
that were reduced from those tested
previously. The intent was for Boeing to
use the test data to develop an
appropriate loading method that could
be incorporated into the Boeing Model
747 WBMs. The certified pallet net was
not used because previous testing
showed it ineffective in restraining the
ISO container as the offset of the
container on the pallet introduces slack
in the net, with the container essentially
free to move laterally in the airplane by
the amount of the offset.

Significant engineering resources
were applied, and a complex method of
strapping installation and procedures
and sequence for tightening the straps
was developed to preclude the excessive
deflections experienced during earlier
tests. While a few load cases were
successful, some had very small margins
(precluding any reduction of the
complexity of the nearly 100 straps
required). The testing was halted after
attempts to substantiate vertical loading
repetitively overloaded the forward and
aft CLS restraint locks, and the proposed
cargo restraining method was deemed
unviable.

FAA engineering from the Transport
Airplane Directorate has been
extensively involved in the testing of
offset loading methods for intermodal
containers with the objective to
determine and document a safe and
compliant methodology that could be
the basis for a Boeing Model 747 Weight
and Balance Supplement for airline use
worldwide. Testing to date indicates
this objective has not been met.

When positioned in accordance with
the WBMs, an intermodal container is
secured to the CLS pallet along its entire
length by straps and netting. Offsetting
the container has the effect of creating
slack in the net and straps, except at the
ends of the container. As a result, when
gust loads are encountered, most of the
loads are transferred to the locks at the
ends of the container and are not shared
with the locks in the middle. This
uneven loading has the effect of
exceeding the structural capability of
the locks at the ends of the container.
This phenomenon quickly failed the
forward and aft CLS locks during
vertical testing, as confirmed by both
sets of industry testing.

At this time, there is no offset method
for restraining intermodal containers

that has been demonstrated to be safe
and compliant.

Safety Issue

The current practice of carrying an
intermodal container by the offset
method is not currently permitted by
the Boeing Model 747 WBMs. A series
of tests has verified that an intermodal
container, under certain flight-load
conditions, can shift in both the
outboard and vertical directions. This
shift by the intermodal container can
damage as many as ten fuselage frames
per container position during flight,
leading to the structural failure of the aft
fuselage in flight, and subsequent in-
flight breakup of the airplane.

Normally, the FAA does not issue
ADs to address non-compliance with
existing regulations. But because of the
widespread nature of these practices,
the FAA has determined that issuing an
AD is the most effective means of
addressing this unsafe condition.

This final rule, therefore, revises the
Operating Limitations section of the
FAA-approved AFM to incorporate
limitations on carrying certain payloads.
As revised, the AFM expressly states the
pre-existing prohibition on carriage of
either (1) intermodal containers
nominally sized at 20 feet long, 8 feet
wide, and 8.5 feet tall, or (2) ISO 668—
1CC containers, if those containers are
not concentrically loaded on a pallet
and restrained to the aircraft in
accordance with the FAA-approved
WBMs or WBM supplement.

Explanation of Changes to the Final
Rule

Since issuing the NPRM (79 FR
71037, December 1, 2014), the FAA has
learned that some operators might
regard changes that they make to the
Boeing Weight and Balance Manual to
be “FAA approved,” even though the
operators have not sought FAA approval
through the supplemental type
certificate process, as described in the
NPRM. To clarify that only changes
made through the type certificate
process are considered “FAA
approved,” we have revised the
language of the final rule to specifically
reference the FAA-approved Boeing
type certificate Weight and Balance
Manual or a Supplemental Weight and
Balance Manual approved through the
supplemental type certificate process.
Given the comments opposing the
proposed AD discussed below, it is
apparent that the commenters were not
confused on this point. Nevertheless,
this clarification will prevent confusion
for any operator in the future.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM (79 FR 71037,
December 1, 2014) and the FAA’s
response to each comment.

Support for the NPRM (79 FR 71037,
December 1, 2014)

The Air Line Pilots Association,
International (ALPA), stated that they
fully support the intent of the NPRM (79
FR 71037, December 1, 2014).

Request To Withdraw NPRM (79 FR
71037, December 1, 2014): Intermodal
Containers Are Permitted by WBMs

The Cargo Airline Association, Atlas
Air, International Air Transport
Association (IATA), National Air Carrier
Association (NACA), Kalitta Air, LLC
(Kalitta), and the Michigan Senate
requested that we withdraw the NPRM
(79 FR 71037, December 1, 2014). The
commenters asserted that offset
intermodal containers are permitted by
the Boeing Model 747 WBMs. The
commenters also asserted that the
Boeing Model 747 WBMSs permit the
restraint of an intermodal container and
pallet assembly with cargo restraint
straps only to the pallet (and not the
airplane itself), whether or not the
container is offset. The commenters
concluded that the NPRM statement
indicating that “the current practice of
carrying an intermodal container by the
offset method is not permitted by the
Boeing Model 747 Weight and Balance
Manual” is incorrect and completely at
odds with Boeing’s WBMs. The
commenters limited their views to only
those Model 747 WBMs created by
Boeing.

We disagree with the request. Since
the commenters did not address any
supplemental WBMs produced by
holders of supplemental type
certificates (STCs), our response is
limited to a discussion of the Boeing
Model 747 WBMs. As explained below,
contrary to the commenters’ assertions,
the Boeing Model 747 WBMs do not
permit loading of either offset
intermodal containers or intermodal
containers strapped only to the pallet.

As discussed in the NPRM, in
accordance with section 21.41 of the
Federal Aviation Regulations (14 CFR
21.41), the operating limitations are part
of the airplane’s type certificate (TC).
The operating limitations specified in
the Boeing Model 747 WBMs are
established by the TC holder at the time
of type certification as necessary to
demonstrate that the airplane, when
properly loaded, will comply with all
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applicable airworthiness requirements.
One of these requirements is to
demonstrate the capability of the
airplane to continue safe operation
when subjected to a range of structural
loads that may be encountered during
operations (14 CFR 25.1519). The
Boeing Model 747 WBMs provide
operators with detailed instructions,
including restrictions, on how the
airplane may be loaded such that after
loading and during flight the airplane
still is in compliance with the operating
limitations.

The Boeing Model 747 cargo airplanes
are equipped with a cargo loading
system, which is part of the airplane’s
type design and consists of roller trays,
guides, latches, and locks that restrain
the cargo to the airplane for flight loads.
A Unit Load Device (ULD) is a device
for grouping and retaining cargo for
transit. The Boeing Model 747 WBMs
include, as part of the operating
limitations, instructions that identify
which ULDs may be loaded into the
airplane’s cargo loading system on the
main cargo deck of the airplane without
additional restraint to the airplane’s
structure.

Although the actual wording in these
manuals varies slightly, all Boeing
Model 747 WBMs require that, to be
carried on the main deck without
additional restraints, “certified”” ULDs
must conform to FAA Technical
Standard Order (TSO) TSO-C90, ““Cargo
Pallets, Nets, and Containers,” or to
National Aerospace Standard (NAS)
3610 (“Cargo Unit Load Devices—
Specification For”’), the document the
TSO references as a requirement. NAS
3610 is an industry standard used to
define the required configuration and
certification testing for various ULDs.

The types of certified ULDs identified
in the Boeing Model 747 WBMs are
NAS 3610-compliant containers) and
pallet-net combinations. Containers
identified in NAS 3610 are attached
directly to the airplane’s cargo loading
system. Intermodal containers, which
are the subject of this AD, do not meet
the standard for NAS 3610 containers.
For the pallet-net combinations, the
cargo is restrained to the pallet by a net
that attaches to the pallet on all four
sides and covers the cargo. Under the
Boeing Model 747 WBMs, an intermodal
container may be loaded into a certified
pallet-net combination ULD as long as
the intermodal container is located
within the perimeter of the pallet.
However, as explained in the NRPM, an
intermodal container offset from its
pallet introduces slack in the
corresponding net and, therefore, does
not meet the requirements of NAS 3610

and is not allowed as a certified ULD
under the Boeing Model 747 WBMs.

The Boeing Model 747 WBMs require
that all cargo other than the identified
ULDs be restrained to the airplane by
straps in accordance with instructions
specified in the WBMs. The Boeing
Model 747 WBMs provide detailed
instructions that define the specific
locations where straps must be attached
to the airplane structure, as well as
other information such as maximum
weights to be restrained at each
location. With one recently approved
exception,! nothing in the Boeing Model
747 WBMs or in NAS 3610 allows for
the use of straps to restrain cargo to the
ULD pallet itself.

Therefore, contrary to the
commenters’ assertions, the Boeing
Model 747 WBMs do not permit loading
of either offset intermodal containers or
intermodal containers strapped only to
the pallet. Furthermore, neither Boeing
nor any of the commenters have shown
that the airplane, when loaded with
offset containers, complies with the
applicable airworthiness standards of
part 25. As discussed in the NPRM, any
such showing would have to be done by
a change to the type certificate in
accordance with FAA Order 8110.4C.

We have not changed this final rule
regarding this issue.

Opposition to NPRM (79 FR 71037,
December 1, 2014): History of Safety

IATA, Kalitta, and the Michigan
Senate opposed the NPRM (79 FR
71037, December 1, 2014), stating that it
does not refer to any incident or
accident. The commenters reported that
for more than 40 years, intermodal
containers loaded as offset cargo have
been carried with no damage to frames.

We disagree with the commenters’
conclusion. As discussed in the NRPM,
industry and Boeing testing have shown
that offset loading of intermodal
containers can allow the cargo to shift,
which would be unsafe under certain
flight load conditions. (The AD docket
contains a Boeing presentation
summarizing these test results.) The
purpose of this AD, and all ADs, is to
correct an unsafe condition regardless of
whether that condition has caused
accidents in the past.

Furthermore, in general, the shifting
of cargo in flight has resulted in
numerous incidents and accidents. For
example, on August 7, 1997, Fine Air
Flight 101 crashed shortly after takeoff
from Miami because cargo shifted.

1The FAA recently approved a supplement to the
Boeing Model 747 WBMs that allows strapping of
cargo to a pallet under limited circumstances that
are not relevant to this rulemaking.

Similarly, all evidence indicates that on
April 29, 2013, National Airlines Flight
102 crashed shortly after takeoff from
Bagram, Afghanistan, because cargo
shifted. We have not changed this final
rule regarding this issue.

Request To Withdraw NPRM (79 FR
71037, December 1, 2014): Proposal
Based on Unfounded Principles

Atlas Air, the Cargo Airline
Association, Kalitta, NACA, and United
Parcel Service (UPS) requested that we
withdraw the NPRM (79 FR 71037,
December 1, 2014) because it misstates
an important principle. The commenters
noted that the NPRM stated that ““the
Weight and Balance Manual is part of
the Operating Limitations section of the
Airplane Flight Manual (AFM).” The
commenters asserted that a reader could
infer from this that all content in an
airplane manufacturer’s WBMs is part of
the Operating Limitations section of the
AFM. The commenters contended that
since Boeing’s Model 747 WBMs
contain operating procedures in
addition to operating limitations, only
portions of the WBMs are part of the
Operating Limitations section of the
AFM. The commenters also noted that
Boeing frequently revises the WBMs,
and when Boeing does so, Boeing does
not amend the type certificate, which
the commenters assert would be “a
laborious process.”

We agree with the commenters’
proposition that not all of a
manufacturer’s WBM is necessarily part
of the AFM operating limitations, but
we disagree with their assertion that
FAA-approved loading instructions are
not operating limitations. We also
disagree with the commenters’ request
to change the rule as originally
proposed. As provided in 14 CFR
25.1583(c), the WBM is referenced in
the AFM and contains operating
limitations approved under that section.
Section 25.1583(c)(2) requires that the
AFM include loading instructions that
are necessary to ensure loading of the
airplane within the weight and center of
gravity limits, and to maintain the
loading within these limits in flight.
While the Boeing Model 747 WBMs may
include information other than
limitations, the loading instructions
discussed previously are limitations,
and the FAA approved the Boeing
Model 747 WBMs based on a
determination that, as operating
limitations, these instructions were
adequate to meet the requirements of 14
CFR 25.1583.

For many years the FAA has
recognized that both the weight and
balance information and the loading
instructions are operating limitations.
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For example, in FAA Advisory Circular
(AC) 25.1581-1, dated July 14, 1997
(http://rgl.faa.gov/Regulatory and
Guidance Library/
rgAdvisoryCircular.nsf/0/
cb7efbdd420bd265862569b3005479d7/
$FILE/AC25-1581-1.pdf), the FAA
stated, in Section 2b(1), “Any
limitations on airplane loading
associated with the stated weight
limitations must be included in the
AFM or addressed in a separate weight
and balance document.”

These loading instructions are the
procedures that Boeing determined were
necessary to load and restrain cargo for
flight loads; these instructions are used
to show compliance with the design
requirements for the airplane, including
the structural capabilities of the cargo
loading system, airplane floors, and
fuselage, and are therefore operating
limitations. The types of ULDs and
methods to restrain cargo are limitations
provided in the Boeing Model 747
WBMs that ensure the airplane structure
is not overloaded throughout the
airplane’s defined flight envelope. For
this reason, additions to the approved
list of ULDs or deviations to the
structural tie-down locations that are
not approved through the type
certification process result in
noncompliant and unknown conditions
that could result in the structural
overload to the airplane under certain
flight loads.

Adopting the commenters’ argument
that these loading instructions are not
limitations and, therefore, not
mandatory would lead to the anomalous
result that, while the weight and
balance limitations are mandatory, the
means to ensure they are complied with
are not.

Regarding the commenter’s statement
that Boeing frequently changes the
WBMs, those changes are in fact
changes to the type certificate, which
are approved by the FAA or its
designees. We have not changed this
final rule regarding this issue.

Opposition to NPRM (79 FR 71037,
December 1, 2014): AD Approach Is
Overly Broad and Burdensome

Kalitta asserted that the NPRM (79 FR
71037, December 1, 2014) appears to
assume that the offset configuration is
already forbidden because it is not
explicitly provided for in the Boeing
Model 747 WBMs—i.e., unless the
loading of a specific ULD or type of
cargo and configuration is specifically
defined in the Boeing Model 747 WBMs,
it is prohibited. The commenter asserted
that this is a novel interpretation and is
unduly restrictive, contrary to accepted
and normal air carrier operations and

contrary to the FAA’s own guidance
material, and will have a significant and
far-reaching operational and economic
impact on all U.S. air carriers in the
future, no matter what kind of aircraft
they operate. The commenter stated that
the FAA should carefully consider the
ramifications of adopting a policy of
“what is not explicitly allowed is
forbidden.” The commenter stated that
this approach reaches well beyond the
particular matter at hand, and can create
a regulatory environment that stifles
innovation, and requires a manufacturer
or the FAA to think in advance of every
kind of operation that may possibly
arise, and provide for it in the regulatory
documents. According to the
commenter, this would create an
impossible burden on government and
industry both.

We disagree with the commenter’s
assertions. As discussed previously, the
Boeing Model 747 WBMs define safe
and compliant methods for loading the
airplane. The Boeing Model 747 WBMs
provide the instructions required by 14
CFR 25.1583, enabling the operators to
load and restrain cargo in a manner that
does not permit the shifting of cargo
during flight, which could cause
damage to the airplane or result in a
configuration leading to the loss of
control of the airplane. As discussed
previously, these instructions are
considered operating limitations.
Operation of the airplane beyond those
limits is not permitted by the Boeing
Model 747 WBMs. Section
121.135(b)(21) requires operators to
include in their manuals methods and
procedures for maintaining the aircraft
weight and center of gravity within
approved limits. The unsafe condition
addressed in this AD is a result of
operators having adopted methods and
procedures that are contrary to the
WBM instructions and, as a result, not
within the approved limits.

Innovations are acceptable provided
they meet the limits specified in the
WBMs. Innovations that exceed those
limits must be approved as changes to
the WBM, as required by subparts D and
E of 14 CFR part 21, and as provided in
FAA Order 8110.4C, dated March 28,
2007 (http://rgl.faa.gov/Regulatory
and_Guidance_Library/rgOrders.nsf/0/
d21193af2d37a8ba862570ab0054c104/
$FILE/8110.4C_CHG5_
Incorporated.pdf), which describes the
process for obtaining FAA approval for
changes to the airplane’s type
certificate. We have not changed this
final rule regarding this issue.

Opposition to NPRM (79 FR 71037,
December 1, 2014): Unrealistic Cost
Estimate

Cargo Airline Association, Atlas Air,
IATA, NACA, and Kalitta alleged that
the FAA’s determination of the
estimated costs to comply with the
NPRM (79 FR 71037, December 1, 2014)
is fundamentally flawed because it is
based on an unreasonably narrow view
of the AD’s costs and, as a result, the
FAA’s cost estimate is unrealistically
low. The commenters concluded that
the AD, if issued as proposed, would
have significant, multi-million dollar
cost consequences and competitiveness
implications for all U.S. Model 747
freighter operators, with no appreciable
countervailing safety benefits. In
particular, the commenters stated that
when intermodal containers are carried
in the offset manner, additional cargo
can be carried in the adjacent cargo
pallet positions. The commenters
further asserted that if the intermodal
containers are required to be restrained
to the airplane, the necessary restraint
configuration would preclude the
carriage of the adjacent positions and
that revenue from the adjacent positions
would be lost.

We do not agree with the commenters’
allegations. As discussed previously and
in the NPRM, carriage of offset
containers is contrary to the limitations
in the Boeing Model 747 WBMs and,
therefore, contrary to 14 CFR 91.9(a).
The intent of this AD is to require
operators to revise their AFMs in a
manner that eliminates this already-
noncompliant practice, which we have
determined creates an unsafe condition.
Based on the FAA’s determination that
this conduct is noncompliant, the FAA
has already directed individual
operators not to carry intermodal
containers using the offset method.2
Issuance of this AD fulfills the FAA’s
international obligations of informing
foreign airworthiness authorities of the
existence of this unsafe condition and of
the appropriate means for addressing it,
as well as reinforces the determination
discussed previously.

Moreover, the cost associated with
ceasing noncompliant conduct is not
attributable to this AD, regardless of
how profitable that conduct may be. The
cost information in AD actions describes
only the direct costs of the specific
action required by the AD—in this case,
revising the AFM. We recognize that, in
doing the actions required by an AD,
operators might incur operational costs
in addition to the direct costs. The cost

2For example, a letter dated May 2, 2014,
directing Kalitta to discontinue this practice is
included in the docket.
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analysis in AD rulemaking actions,
however, typically does not include
incidental or operational costs such as
the time required for planning or other
administrative actions. Our analysis also
would not include possible revenue lost
as a result of ending noncompliant
operations. The FAA recognizes that the
reason operators carry intermodal
containers in violation of the Boeing
Model 747 WBM limitations is that it is
more profitable. The amount of revenue
that could be generated when cargo is
carried in a noncompliant manner is
almost impossible to calculate.

We have not changed this final rule
regarding this issue.

Opposition to NPRM (79 FR 71037,
December 1, 2014): Economic Impact on
Small Entities

Kalitta and the Michigan Senate
stated that the NPRM (79 FR 71037,
December 1, 2014) fails to account for
impact on small entities because most
airlines that would be affected by the
NPRM have fewer than 1,500
employees. The commenters stated that
this is a significant economic impact by
loss of revenue.

As discussed previously, we have
determined that there is no significant
impact on air carriers in the United
States because loading offset intermodal
containers is contrary to the limitations
of the Boeing Model 747 WBMs, and is
therefore already prohibited. That is,
whether or not this final rule is issued,
the practice of carrying intermodal
containers in the offset method is not
permitted for U.S. air carriers as it is a
noncompliant and unsafe practice.

Opposition to NPRM (79 FR 71037,
December 1, 2014): Inadequate Testing

Cargo Airline Association, Atlas Air,
NACA, IATA, Kalitta, and the Michigan
Senate criticized the tests discussed in
the NPRM (79 FR 71037, December 1,
2014) that confirmed the FAA’s
determination that loading containers in
the offset position is an unsafe
condition, arguing they were unrealistic
or inconclusive. In general, the
commenters claimed that the tests used
configurations of intermodal containers
and their restraints that are different
from those used in service and applied
pass-fail criteria that were unnecessarily
stringent.

We do not agree that the tests were
unrealistic or inadequate. A detailed
discussion of the commenters’ technical
concerns regarding the tests is included
in the AD docket.

In short, the tests of offset intermodal
containers discussed in the NPRM
included a range of configurations,
including those that the participants,

including Boeing and cargo operators,
considered necessary to show
compliance to the regulations, and even
a scenario using empty containers. The
tests demonstrated that offset
intermodal containers would not be
restrained securely for flight loads such
as heavy turbulence. As discussed
previously, loading offset intermodal
containers is already contrary to the
limitations of the Boeing Model 747
WBMs. If commenters believe that they
can show compliance with the
applicable part 25 airworthiness
standards using offset containers, they
may apply for supplemental type
certificates (STCs). Any such STGCs, if
granted, would also be considered as a
possible alternative method of
compliance (AMOC) to this AD.

Request To Delay Issuance of AD
Pending Acceptance of New Testing

Kalitta, NACA, and the Michigan
Senate requested that we delay issuing
a final AD because new testing by
Kalitta shows that the offset
configuration can be used without
posing a threat to safety.

We disagree with the request. The test
process and results have not been
submitted to the FAA for approval.
However, if the testing is completed and
approved, it may serve as the basis for
a new STC, which we would then
consider as a possible AMOC to this AD.
We have not changed this final rule
regarding this issue.

Request To Withdraw NPRM (79 FR
71037, December 1, 2014): Unnecessary
Based on New Operating Specifications

Cargo Airline Association, IATA,
Kalitta, NACA, and the Michigan Senate
requested that we withdraw the NPRM
(79 FR 71037, December 1, 2014). IATA
recently issued Operating Specification
(OS) 6/13 (ULD: Operating
Specifications). According to the
commenters, IATA OS 6/13 provides
guidance for safely handling multiple
configurations of offset sea-land
(intermodal) containers and ensuring
the effectiveness and ultimate load
strength of tie-down arrangements. The
commenters asserted that offset methods
for intermodal containers developed in
the 1970s by some airlines had received
Boeing support and approval.

We disagree with the request. The
commenters did not submit data to
show how IATA OS 6/13 complies with
the applicable regulations. Further,
IATA OS 6/13 documents procedures
similar to those found to have failed
early on in the testing described in the
preamble to the NPRM. For example,
these procedures include strapping the
intermodal container to the pallet, and

not directly to the airplane. In fact, the
procedures described in IATA OS 6/13
are contrary to the Boeing Model 747
WBMs for the reasons discussed
previously.

The commenters provided no
evidence of Boeing support and
approval regarding use of offset
methods. Boeing’s comments did not
include any statement that offset
carriage of intermodal containers
without restraint directly to the airplane
complies with the Boeing Model 747
WBMs. Neither the FAA nor Boeing has
found any evidence that Boeing was
involved in or aware of the carriage of
intermodal containers in the 1970s.

We have not changed this final rule
regarding this issue, although any
operator may request approval of an
AMOC for use of an STC WBM
supplement. However, in this case,
because IATA OS 6/13 is so similar to
the documented tested failures, new test
data would be required to show that the
TATA method meets the applicable
airworthiness requirements to support
approval of an STC.

Request To Allow Offset Containers, If
Strapped to Airplane

Atlas Air, Boeing, AirbridgeCargo
Airlines LLC (AirbridgeCargo), NACA,
and UPS requested that the intermodal
containers be allowed to be loaded
offset on the pallet, provided that the
containers are restrained directly to the
airplane by retention straps. A number
of the commenters stated that this
practice is already allowed by the
WBMs and that they currently use this
method.

We disagree with the request. None of
the commenters provided any actual
data demonstrating a compliant restraint
method to the airplane for an offset
intermodal container. Further, none
have demonstrated that they currently
use a method complying with the
Boeing WBMS. The Boeing Model 747
WBMs describe how to restrain cargo,
offset or not, as special cargo restrained
to the airplane; however, when the
cargo is restrained correctly to the
airplane, so many straps would be
attached to so many locations on the
aircraft that no cargo could be carried
adjacent to the offset intermodal
container. Thus, the benefit of increased
capacity gained by installing an offset
container would be lost. Therefore, the
FAA finds it unlikely that operators are
actually using compliant methods to
restrain offset intermodal containers.

We have not changed this final rule
regarding this issue. However, under the
provisions of paragraph (i) of this AD,
we will consider requests for approval
of an AMOC if sufficient data are
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submitted to substantiate that the
alternative method would provide an
acceptable level of safety. These data
would need to include the compliant
restraint methodology.

Request To Withdraw NPRM (79 FR
71037, December 1, 2014): Unlevel
Playing Field With International
Carriers

Kalitta and the Michigan Senate
requested that we withdraw the NPRM
(79 FR 71037, December 1, 2014). They
asserted that by issuing this AD we
provide their foreign competitors with a
significant competitive advantage.
Kalitta stated that while the FAA may
believe that incorporation of these
restrictions into an AD will solve the
competition problem by “leveling the
playing field,” as they will apply to all
U.S. carriers, and will be adopted by
many foreign governments, the agency
needs to reconsider this position. The
commenters added that foreign
authorities may or may not adopt the
AD as written, but they have wide
latitude in what sort of AMOCs they
will permit their carriers to use. The
commenters also stated that foreign
authorities will very likely look to the
IATA standards to provide an
acceptable AMOC, enabling their
carriers to continue to operate in the
very manner that will be foreclosed to
U.S. air carriers.

Kalitta asserted that this ‘“‘unexpected
gift to foreign airlines” is not
necessitated by safety of flight, and is
contrary to the policy considerations
mandated by Congress in the
International Air Transportation
Competition Act (49 U.S.C. 40101),
which requires the Secretary of
Transportation to strengthen the
competitive position of air carriers to
ensure at least equality with foreign air
carriers, including the attainment of the
opportunity for air carriers to maintain
and increase their profitability in air
foreign transportation. According to the
commenters, this obviously does not
mean that the FAA should ignore
serious safety issues out of concern for
U.S. carriers’ competitive position, but
that the agency must take account of
U.S. carriers’ financial health and
competitive standing, and avoid
adopting measures and policies that
harm carriers unless they are absolutely
necessary.

We disagree with the request. Section
44701 of 49 U.S.C. requires the FAA to
promote the safe flight of civil aircraft
by, among other things, prescribing
regulations and minimum standards for
aircraft. In addition, the International
Civil Aviation Organization (ICAO)
Annex 8, Airworthiness of Aircraft

(http://www.icao.int/safety/
airnavigation/NationalityMarks/
annexes_booklet_en.pdf) requires that
civil aviation authorities of other
countries take appropriate action in
response to FAA ADs. Based on the
FAA’s determination of the unsafe
condition addressed by this AD, we
expect foreign authorities to adopt
similar requirements. Regarding the
potential for other civil aviation
authorities to adopt IATA’s procedures
as an AMOC for their ADs, as discussed
previously, the IATA procedures are
similar to those that have been tested
previously and that the FAA considers
to be unsafe. We have no reason to
believe other authorities would reach a
different conclusion.

We have not changed this final rule
regarding this issue.

Request To Withdraw NPRM (79 FR
71037, December 1, 2014) or Delay
Issuance of AD Pending WBM Revision

NACA and AirbridgeCargo requested
that we delay issuance of the AD until
all new testing is completed. Based on
its understanding of the current round
of testing, NACA stated that there is a
strong likelihood the Boeing Model 747
WBMs will be revised. AirbridgeCargo
proposed that further research be done
to establish a weight limit for
intermodal containers. The commenters
therefore preferred a revised WBM to an
AD, which would also allow U.S. cargo
carriers to fully compete with foreign
carriers on a level playing field.

We disagree with the request. To date,
all testing to support a revision to the
Boeing Model 747 WBMs has been
unsuccessful. Although there is a
current plan for more testing by a U.S.
air carrier to support an STC
application, it is unclear if the testing
will be successful and when it will be
completed. If the testing resumes and
provides a successful conclusion, and if
sufficient data are submitted to
substantiate that the products or
alternative methods would provide an
acceptable level of safety, the FAA
could consider new methods or
products as acceptable for compliance
with the requirements of this AD. We
have not changed this final rule
regarding this issue.

Request To Change Requirement To
Revise AFM

Boeing requested that we revise
paragraph (g) of the proposed AD (79 FR
71037, December 1, 2014), which
proposed to require revising the
Operating Limitations section of the
AFM. Boeing stated that airlines are not
able to revise a Boeing AFM. Boeing
requested that we change the

requirement to “insert a copy of this AD
into the Limitations section of the
AFM.”

We disagree with the request.
Paragraph (g) of the proposed AD (79 FR
71037, December 1, 2014) would allow
operators to insert a copy of this AD into
the Limitations section of the AFM.
However, operators may also comply
with this AD by revising the operating
limitations. Operating limitations are a
part of the type certificate for an
airplane. For many years, we have
imposed operating restrictions that are
necessary to address identified unsafe
conditions by requiring revisions to the
Operating Limitations section of the
AFM. For this reason, as stated in the
NPRM (79 FR 71037, December 1, 2014),
we must engage in rulemaking (i.e.,
issuance of an AD) in order to make the
revisions mandatory for previously
type-certificated airplanes. While the
Boeing Model WBMs are contained in a
“Boeing document” in the sense that
Boeing originally produced it, the
document, nevertheless, is a part of the
airplane flight manual that operators
must use to operate the airplane
properly. Of course, those operators that
have previously revised the required
AFM limitations are given credit for
having previously accomplished the
requirements of this AD, as allowed by
paragraph (f) of this AD. The legal effect
is the same: The operator is required to
comply with the limitations referenced
in 14 CFR 91.9(a). We have not changed
this final rule regarding this issue.

Request To Revise Description of Issue
Prompting Rulemaking

Boeing requested that we revise the
description of the issue that prompted
the NPRM (79 FR 71037, December 1,
2014). The NPRM stated that recent
testing indicates that intermodal
containers, when loaded as cargo, can
shift. While implicitly agreeing that
loading offset containers is unsafe
unless they are restrained directly to the
airplane, Boeing requested that we
change the wording to explain that the
condition is limited to “cargo using a
TSO-C90 certified ULD.”

We disagree with the requested
change. The SUMMARY section of this
final rule and paragraph (e) of this AD
go on to explain that intermodal
containers loaded in the offset method
are the subject of this AD, and the type
of ULD does not change the unsafe
condition. Further, not all Boeing Model
747 WBMs refer to TSO-C90; several
refer directly to the TSO-C90-required
document NAS 3610. We have therefore
not revised this final rule regarding this
issue.
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Request To Delete Reference to TSO
Revision Level

Boeing and UPS stated that the
SUPPLEMENTARY INFORMATION section of
the NPRM (79 FR 71037, December 1,
2014) referred to a “TSO-C90D” pallet.
Revision D is the latest issue of TSO—
C90, and per the WBMs applicable to
Boeing Model 747 airplanes, approved
ULDs for carriage may conform to the
TSO-C90 revision to which they were
certified. UPS recommends revising the
Discussion section of the NPRM to
remove the revision level when TSO-
C90 is referenced.

We agree that the revision level of
TSO-C90 does not matter; an
intermodal container conforms to none
of the revision levels. However, the
Discussion section of the NPRM (79 FR
71037, December 1, 2014) is not
repeated in this final rule. No change to
this final rule is necessary.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
as proposed—except for minor editorial

ESTIMATED COSTS

changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (79 FR
71037, December 1, 2014) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (79 FR 71037,
December 1, 2014).

Costs of Compliance

We estimate that this AD affects 98
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
AFM revision .........cccceeererenene 1 work-hour x $85 per hour = $85 ........cocvreieiieiiiiereeene $0 $85 $8,330

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2015-14-09 The Boeing Company:
Amendment 39-18207; Docket No.
FAA-2014-0780; Directorate Identifier
2014-NM-168-AD.

(a) Effective Date
This AD is effective August 17, 2015.

(b) Affected ADs
None.

(c) Applicability

This AD applies to The Boeing Company
Model 747-100, 747-100B, 747—-100B SUD,
747-200B, 747-200C, 747-200F, 747-300,
747-400, 747—-400D, 747—400F, 747SR,
747SP, 747-8F, and 747-8 series airplanes,

certificated in any category, equipped with a
main deck side cargo door (MDSCD).

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by recent testing
that indicates that intermodal containers,
when loaded as cargo, under certain flight-
load conditions, can shift and impact the
adjacent fuselage frames. We are issuing this
AD to prevent intermodal containers loaded
in the offset method from shifting during
flight gust loads and damaging fuselage
frames, which could lead to the structural
failure of the aft fuselage in flight, and
subsequent in-flight breakup of the airplane.

(f) Compliance
Comply with this AD within the

compliance times specified, unless already
done.

(g) Revision of Airplane Flight Manual
(AFM)

Within 14 days after the effective date of
this AD, revise the Operating Limitations
section of the FAA-approved AFM to include
the information in figure 1 to paragraph (g)
of this AD. This may be accomplished by
inserting a copy of this AD into the
Limitations section of the AFM.

FIGURE 1 TO PARAGRAPH (g) OF THIS
AD—AFM REVISION

Unless approved by the Manager of the Se-
attle Aircraft Certification Office, the car-
riage of the following payloads is prohib-
ited:
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FIGURE 1 TO PARAGRAPH (g) OF THIS
AD—AFM REVISION—Continued

(1) Intermodal containers nominally sized at
20 feet long, 8 feet wide, and 8.5 feet tall
that are not concentrically loaded on a pal-
let and restrained to the aircraft in accord-
ance with the FAA-approved Boeing type
certificate Weight and Balance Manual or a
supplemental type certificate Weight and
Balance Supplement.

(2) I1ISO 668-1CC containers that are not con-
centrically loaded on a pallet and re-
strained to the aircraft in accordance with
the FAA-approved Boeing type certificate
Weight and Balance Manual or a supple-
mental type certificate Weight and Balance
Supplement.

Note: Both payloads 1 and 2 may be con-
centrically loaded on a pallet and netted in
accordance with the FAA-approved Weight
and Balance Manual and then loaded in
the center of the airplane and restrained to
the airplane by the approved center loaded
cargo restraint system or restrained directly
to the airplane, both as defined in the FAA-
approved Weight and Balance Manual.

(h) Special Flight Permits

Special flight permits, as described in
Section 21.197 and Section 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199), are not allowed if any
intermodal container prohibited as specified
in figure 1 to paragraph (g) of this AD is on
board. For special flight permits, carriage of
freight is not allowed.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (j) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Steven C. Fox, Senior Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton, WA
98057-3356; phone: 425-917-6425; fax: 425—
917-6590; email: steven.fox@faa.gov.

(k) Material Incorporated by Reference

None.

Issued in Renton, Washington, on July 7,
2015.

Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2015-17031 Filed 7-10-15; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 736, 740, 744, 748, and
774

[Docket No. 150325297-5297-01]
RIN 0694-AG59

Clarifications and Corrections to the
Export Administration Regulations
(EAR): Control of Spacecraft Systems
and Related Items the President
Determines No Longer Warrant Control
Under the United States Munitions List
(USML)

AGENCY: Bureau of Industry and
Security, Department of Commerce.

ACTION: Final rule.

SUMMARY: This final rule makes
additional clarifications and corrections
to the interim final rule that was
published on May 13, 2014. The May 13
rule added controls to the Export
Administration Regulations (EAR) for
spacecraft and related items that the
President has determined no longer
warrant control under United States
Munitions List (USML) Category XV—
spacecraft and related items.

The changes included in this final
rule are limited to corrections and
clarifications to what was included in
the interim final rule. This is the second
corrections and clarifications rule BIS
has published for the May 13 rule.
These corrections and clarifications
were also informed by comments
received in response to the May 13 rule
that included a request for comments.

The corrections and clarifications to
the May 13 rule are also part of
Commerce’s retrospective regulatory
review plan under Executive Order (EO)
13563 (see the SUPPLEMENTARY
INFORMATION section of this rule for
information on the availability of the
plan).

DATES: This rule is effective July 13,
2015.

FOR FURTHER INFORMATION CONTACT: For
questions about the ECCNs included in
this rule, contact Dennis Krepp, Office
of National Security and Technology
Transfer Controls, Bureau of Industry
and Security, U.S. Department of

Commerce, Telephone: 202—-482-1309,
email: Dennis.Krepp@bis.doc.gov. For
general questions about the regulatory
changes pertaining to satellites,
spacecraft, and related items, contact
the Regulatory Policy Division, Office of
Exporter Services, Bureau of Industry
and Security, at 202—482—2440 or email:
rpd2@bis.doc.gov.

SUPPLEMENTARY INFORMATION:

Background

This final rule makes corrections and
clarifications to the interim final rule,
Revisions to the Export Administration
Regulations (EAR): Control of
Spacecraft Systems and Related Items
the President Determines No Longer
Warrant Control Under the United
States Munitions List (USML), that was
published on May 13, 2014 (79 FR
27417) (May 13 rule). The May 13 rule
added controls to the Export
Administration Regulations (EAR) for
spacecraft and related items that the
President has determined no longer
warrant control under United States
Munitions List (USML) Category XV—
spacecraft and related items. The vast
majority of the changes included in the
May 13 rule have been implemented as
published in the interim final rule and
are not republished in this final rule. A
full description of those changes can be
found in the Background section and
the regulatory text of the May 13 rule.
BIS also published corrections and
clarifications to the May 13 rule in a
final rule published on November 12,
2014 (79 FR 67055).

The changes included in this final
rule are limited to corrections and
clarifications to what was included in
the May 13 rule but are also informed
by comments received in response to
the May 13 rule. These corrections and
clarifications to the May 13 rule are
described below.

In § 736.2 (General Prohibitions), this
final rule revises the heading of
paragraph (b)(3)(iii) (Additional country
scope of prohibition for 9x515 or “600
series’ items) to remove the term
“additional.” The country scope of
prohibition of paragraph (b)(3)(iii) for
the 9x515 and ““600 series” items is
specified in this paragraph for purposes
of General Prohibition Three. The
country scope of prohibition of
paragraph (b)(3)(iii) for the 9x515 items
applies to destinations in Country
Groups D:5 and E:1 (see Supplement
No. 1 to part 740 of the EAR). However,
because of the use of the term
“additional” in the heading of
paragraph (b)(3)(iii), BIS has received
questions from the public whether the
country scope of prohibition specified
in paragraph (b)(3)(i) also needs to be
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considered for purposes of the 9x515
items. The country scope of paragraph
(b)(3)(i) does not apply to 9x515 items,
so this final rule revises the heading of
paragraph (b)(3)(iii) to clarify this point
by removing the term ‘‘additional.”” This
rule does not change the country scope
of prohibition for the 9x515 or “600
series” items. Reexporters are reminded
that the country scope of prohibition for
the ““600 series” items, which includes
Country Groups D:1, D:3, D:4, D:5 or
E:1, is broader than that for 9x515 items.

In § 740.20 under paragraph (d) (Prior
Consignee Statement), this final rule
revises the introductory text of
paragraph (d)(2) to remove two
sentences that were intended to be
removed in a December 29, 2014 (79 FR
77866) final rule, but were not removed
as intended because of ambiguity in the
amendatory instruction. This rule
removes the two outdated sentences.
This final rule sets out the full text of
paragraph (d)(2) to ensure the text of
this paragraph accurately reflects past
revisions of the EAR.

In addition, this final rule makes three
minor clarifications to the text of
paragraph (d)(2) to make the intent of
the paragraph clearer. First, this rule
removes the term “and” in the phrase
“exporter, reexporter and transferor”
and replaces it with “or” in two places
in paragraph (d)(2). This clarification is
made because the party making the
export, reexport or transfer (in-country)
authorized under License Exception
STA is the person responsible for
obtaining the prior consignee statement
and maintaining a log or other record
consistent with the requirements of
paragraph (d)(2). The use of the term
“and” may have given the
misimpression that the exporter
receiving the prior consignee statement
would also need to obtain a prior
consignee statement for subsequent
transfers (in-country) or reexports
authorized under License Exception
STA, which is not required under
paragraph (d)(2). Second, this final rule
adds the parenthetical phrase “(such as
documents created in the ordinary
course of business)” to provide an
example of an “other record” in
paragraph (d)(2). Third, this final rule
adds an ““(S)” at the end of the terms
“NAME” and “CONSIGNEE” in the
bracketed text at the end of paragraph
(d)(2). Making these two terms plural
clarifies that multiple consignees may
be included on the same prior consignee
statement, provided all of the applicable
requirements of paragraph (d)(2) are
met. This is an existing BIS
interpretation of paragraph (d)(2) that
this edit clarifies.

In § 744.21 (Restrictions on certain
‘military end uses’ in the People’s
Republic of China (PRC) or for a
‘military end use’ or ‘military end user’
in Russia or Venezuela), this final rule
revises the general prohibition in
paragraph (a)(2) in § 744.21 for the
9x515 and ““600 series”’ ECCNs to clarify
that the use in, with, or for the
International Space Station (ISS) for
exports, reexports, or transfers within
Russia of these 9x515 and ‘600 series”
items is not within the scope of the
general prohibition, including launch to
the ISS. Exports, reexports, and transfers
(in-country) to China and Venezuela are
not eligible for the ISS exclusion from
the § 744.21 license requirements in
paragraph (a)(2) because China and
Venezuela are not ISS partner countries,
unlike Russia, which is an ISS partner
country.

In Supplement No. 2 to part 748
(Unique application and submission
requirements), this final rule revises the
introductory text of paragraphs (y)(1)
and (y)(2) to clarify that for purposes of
the license applications for satellite
exports, the requirements specified in
paragraphs (y)(1)(i) and (ii) and (y)(2)()
and (ii), respectively, can be met either
at the time of application or prior to
export or reexport.

ECCN 3A611. This final rule makes a
clarification to the Related Controls
paragraph (6) in ECCN 3A611 by adding
two references to the 9x515 ECCNs.
These references added in this rule
clarify that electronic items “specially
designed” for military application that
are not controlled in any USML category
but are within the scope of a 9x515
ECCN are controlled by that 9x515
ECCN. This Related Controls paragraph
(6) already established this relationship
between 3A611 and other “600 series”
ECCNs, but references to the 9x515
ECCNs also need to be added to clarify
the relationship between 3A611 and the
9x515 ECCNSs. This clarification will
help exporters determine when they
should review ECCN 3A611 or a 9x515
ECCN when classifying electronic items.
Lastly, this final rule corrects the last
sentence of the Related Controls
paragraph (6) to replace ECCN 0A604
that is referenced at the end of the
paragraph with the correct ECCN
9A604. This change corrects a mistake
in the cross reference for the ECCN
referenced in this Related Controls
paragraph (6).

ECCN 9A515. This final rule makes
six corrections and clarifications to
ECCN 9A515. Specifically, these
corrections and clarifications are made
to the MT Control in the License
Requirement table, to the Related
Definitions paragraph and to “items”

paragraphs (d), (e), (x) and (y) in the List
of Items Controlled section, as described
below.

ECCN 9A515—MT Control. This final
rule revises the MT Control paragraph
in the License Requirements section to
add the phrase “microcircuits in” before
the reference to 9A515.d and adds the
new 9A515.e.2 to the MT controls. This
final rule makes this change to add
greater specificity regarding what parts
of ECCN 9A515.d and 9A515.e.2 are
controlled for MT reasons. This
clarification also addresses questions
BIS has received from the public and
will align the ECCN’s text more closely
with the MTCR Annex.

ECCN 9A515—Related Definitions.
This final rule adds a definition of
‘microcircuit’ to clarify how the term is
understood in the context of ECCN
9A515. This rule clarifies that for
purposes of ECCN 9A515 a
‘microcircuit’ means a device in which
a number of passive or active elements
are considered as indivisibly associated
on or within a continuous structure to
perform the function of a circuit. The
addition of the Related Definition will
make the intent of this ECCN clearer.
This ECCN 9A515 specific definition of
‘microcircuit’ does not change the
meaning or interpretation of
microcircuit under the EAR. The
definition of ‘microcircuit’ this final
rule adds to ECCN 9A515 is the same
definition as found in ECCN 3A001 and
also as defined by the Missile
Technology Control Regime (MTCR)
Annex. The ECCN 9A515 definition is
limited to providing guidance on the
application of the definition based on
current BIS practice and past
interpretive guidance BIS has provided,
including how the term is defined in
that ECCN on the CCL and by the
MTCR.

ECCN 9A515.d. This final rule also
revises items paragraph (d) in the List of
Items Controlled section of ECCN 9A515
to conform to the intended commodities
classified under this paragraph. In the
introductory text of paragraph (d), this
final rule adds MOSFETS to the
parenthetical phrase that provides
examples for microelectronic circuits
classified under paragraph (d).
Importantly, such MOSFETS are already
classified under 9A515.d. In response to
the public’s questions, however, this
addition provides clarity without
changing the scope of the ECCN. This
final rule also adds the phrase “and
discrete electronic components” to
ECCN 9A515.d to help the public self-
classify such items and avoid the need
to submit classification requests. Lastly,
this final rule removes the hyphen in
the term “micro-circuits” in the
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introductory text of paragraph (d) in the
List of Items Controlled section of ECCN
9A515 to conform to the other uses of
“microcircuits” in 9A515, including the
clarifications being made in this rule
where the term “microcircuits” is used
in 9A515.

ECCN 9A515.e. This final rule also
revises items paragraph (e) in the List of
Items Controlled section of ECCN 9A515
to conform to the intended commodities
classified under this paragraph. Because
of an oversight in the control parameter
added in the May 13 rule, certain
commodities that were intended to be
classified under this paragraph (e) were
not classified under this ECCN 9A515.
In order to address this oversight and
provide additional clarity regarding the
scope of this control parameter, this
final rule makes the following changes
to paragraph (e). In the introductory text
of paragraph (e), this final rule adds
MOSFETS to the parenthetical phrase
that provides examples for
microelectronic circuits classified under
paragraph (e). Importantly, such
MOSFETS are already classified under
9A515.e, so the impact of the addition
of MOSFETS to the parenthetical phrase
is limited to providing additional
specificity to the phrase, in order to
make it easier for the public to
determine that such MOSFETS are
classified under 9A515.e. BIS had
received questions from the public on
why BIS had not included MOSFETS in
the illustrative parenthetical phrase and
so, to assist the public and add greater
specificity, BIS adds MOSFETS to the
illustrative list. This final rule also adds
the phrase “and discrete electronic
components” to ECCN 9A515.e.
Although BIS already classifies discrete
electronic components under 9A515.e,
the agency has received questions on
this issue. The additional text will assist
the public with self-classifying such
items and avoid the submission of
unneeded classification requests. This
final rule also adds to ECCN 9A515 a
definition of ‘microcircuit’ in the
Related Definition as described above.
Lastly, in the introductory text of
paragraph (e), this final rule removes the
term “‘all”” before “characteristics”” and
adds in its place the phrase “meeting or
exceeding the characteristics in either
paragraph e.1 or e.2” to clarify that the
control parameters specified in
paragraph (e)(1) and (e)(2) are applied in
the disjunctive. As a conforming change
to the introductory text of paragraph (e),
this final rule consolidates the control
parameter of (e)(2) with paragraph (e)(1),
removes the term “and” at the end of
paragraph (e)(1) and adds in its place
the term “or”. This final rule removes

the “AND”’, but because of the
consolidation of the control parameters
of (e)(2) with paragraph (e)(1) and the
use of “or”’ between the two control
parameters in the revised paragraph
(e)(1), this aspect of the clarification
does not substantively change what is
classified under paragraph (e).

Lastly, for the changes to paragraph
(e), this final rule adds a new paragraph
(e)(2) to clarify that microelectronic
circuits and discrete components that
meet the scope of the introductory text
of paragraph (e), have a total dose 25
% 105 Rads (Si) (5 x 103 Gy (Si)), and
are not described in 9A515.d are also
within the scope of ECCN 9A515.e. This
is a correction to the control parameter
of paragraph (e) that addresses questions
BIS has received from the public
regarding the classification of the
commodities described under this
revised paragraph (e)(2). Specifically,
the commodities that meet the new
control parameter under paragraph
(e)(2) that this final rule adds to ECCN
9A515 are commodities that would have
been classified under the United States
Munitions List (USML) prior to the
effective date of the May 13 rule. The
Summary of the May 13 rule states that
“New Export Control Classification
Numbers (ECCNs) 9A515, 9B515,
9D515, and 9E515 created by this rule
and existing ECCNs on the Commerce
Control List (CCL) will control such
items.” In other words, any item that
was formerly classified under USML
Category XV that was moved to the CCL
would be classified under a 9x515
ECCN or in another ECCN on the CCL
(such as one of the ECCNs that use
space qualified). However, because of a
mistake in the control parameter under
paragraph (e) of ECCN 9A515, certain
commodities that were intended to be
classified in this ECCN inadvertently
dropped to an EAR99 designation,
which was contrary to the May 13 rule’s
description of where the commodities
formerly classified under USML
Category XV would be classified on the
CCL. As noted above, BIS has received
inquiries from the public questioning
the odd result and asking for
clarification whether such commodities
are intended to be EAR99, or if, as
specified in the May 13 rule, the intent
is for such items to be classified in
9A515.e. The questioners are correct
that the intent was for such
commodities to be classified under
9A515, and this final rule adds a control
parameter to 9A515.e.2 to ensure
consistency with the stated intent of the
May 13 rule.

ECCN 9A515.x. This final rule revises
paragraph (x) in the List of Items
Controlled section. This final rule

revises the existing exclusions under
paragraphs (1), (2) and (4) to clarify
what commodities are not within the
scope of paragraph (x). Specifically,
under paragraph (1) this final rule adds
a reference to ECCN 9A004 to clarify
that commodities enumerated or
controlled in 9A004 are not within the
scope of 9A515.x. This final rule revises
the existing exclusion under paragraph
(2) by adding the phrase “discrete
electronic components” to clarify that,
in addition to microelectronic circuits,
discrete electronic components are not
within the scope of ECCN 9A515.x, a
change that also conforms with the
clarification being made to 9A515.e.2
described above. This final rule revises
the existing exclusion under paragraph
(4) to add ECCN 7A003.d.2 to the list of
ECCNs containing “space-qualified”” as
a control criterion that are not within
the scope of 9A515.x and deletes
3A002.a.3 because it is no longer
needed. This final rule also revises the
list of items excluded from paragraph
(x) by adding paragraphs (5), (6), and
(7). These additional exclusions clarify
that the following commodities are also
not within the scope of 9A515.x:
microwave solid state amplifiers and
microwave assemblies (refer to ECCN
3A001.b.4 for controls on these items);
traveling wave tube amplifiers (refer to
ECCN 3A001.b.8 for controls on these
items); and commodities elsewhere
specified in ECCN 9A515.y. These
clarifications to the exclusions from
paragraph (x) will address questions BIS
has received from the public that asked
whether certain commodities that were
excluded from USML Category XV (on
the basis of the former Note to USML
Category XV) were classified in ECCN
9A515.x. General Order No. 5 in
Supplement No. 1 to part 736 of the
EAR under paragraph (e)(3) (Prior
commodity jurisdiction determinations)
already provides guidance that such
commodities would not be classified
under a 9A515 entry, but this final rule
makes this reading explicit in the
context of 9A515.x. This clarification
makes no change to the scope of items
classified under 9A515.x and merely
provides additional guidance to assist
the public in understanding the scope of
9A515, in particular as it relates to
commodities that previously were
determined to not be subject to the ITAR
on the basis of the former Note to USML
Category XV(e).

ECCN 9A515.y. This final rule adds a
paragraph 9A515.y.1 as the first
commodity specified under paragraph
(y) in this ECCN. As noted in the
introductory text of paragraph (y), the
U.S. Government through the section
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748.3(e) process will identify the items
that warrant being classified under
9x515.y items, such as the commodities
being specified under 9A515.y.1 in this
final rule. Specifically, discrete
electronic “‘components” not specified
in 9A515.e have been identified in an
interagency-cleared commodity
classification (CCATS) pursuant to

§ 748.3(e) as warranting control in
9A515.y.1. This final rule also reserves
paragraph (y.2) to conform to Federal
Register drafting requirements.

The addition described above for
ECCN 9A515.y.1 is the first approved
population of a .y control being added
to 9A515. As stated in the May 13 rule,
BIS (along with State and Defense) will
continue to populate the 9A515.y with
additional entries as additional
classification determinations are made
in response to requests from the public
under § 748.3(e).

ECCN 9D001. This final rule revises
the NS Controls paragraph in the
License Requirements section of ECCN
9D001 to add 9A004. ECCN 9A004 is
included in the heading of 9D001, but
is not included in the range of ECCNs
identified in the NS Controls paragraph.
ECCN 9A004 should have been added to
the NS Controls paragraph in 9D001 to
conform to the changes made to 9A004
in the May 13 rule. This final rule
corrects this by adding ECCN 9A004 to
the NS Controls paragraph for 9D001. In
addition, for the purposes of
clarification, this final rule revises the
heading of ECCN 9D001 to remove the
parenthetical phrase that follows 9A004
and revises the Related Controls
paragraph of ECCN 9D001 to remove the
reference to 9A004. These clarifications
are made because there are no longer
commodities that are subject to the
ITAR in ECCN 9A004, so there is no
need for the parenthetical phrase when
referencing 9A004 in the heading of
9D001 and there is no need to reference
9A004 in the Related Controls
paragraph of 9D001. Lastly, this final
rule removes the parenthetical phrase
“(see 22 CFR parts 120 through 130)”
after the defined term “Subject to the
ITAR” in the Related Controls
paragraph of ECCN 9D002 because the
text is redundant. The citation
information is already included in the
definition of “subject to the ITAR” in
§772.1 of the EAR and therefore does
not need to be restated on the CCL.

ECCN 9D002. This final rule revises
the NS Controls paragraph in the
License Requirements section of ECCN
9D002 to add 9A004. ECCN 9A004 is
included in the heading of 9D002, but
is not included in the range of ECCNs
identified in the NS Controls paragraph.
ECCN 9A004 should have been added to

the NS Controls paragraph in 9D002 to
conform to the changes made to 9A004
in the interim final rule. In addition, for
the purposes of clarification, this final
rule revises the heading of ECCN 9D002
to remove the parenthetical phrase that
follows 9A004 and revises the Related
Controls paragraph of ECCN 9D002 to
remove the reference to 9A004. These
clarifications are made because there are
no longer commodities that are subject
to the ITAR in ECCN 9A004, so there is
no need for the parenthetical phrase
when referencing 9A004 in the heading
of 9D002 and there is no need to
reference 9A004 in the Related Controls
paragraph of 9D002. Lastly, this final
rule removes the parenthetical phrase
“(see 22 CFR parts 120 through 130)”
after the defined term “Subject to the
ITAR” in the Related Controls
paragraph of ECCN 9D002 because the
text is redundant as already noted
above.

ECCN 9D515. This final rule reserves
the “items” paragraphs (f) through (x) in
the List of Items Controlled section and
adds a new ‘““items” paragraph (y) in
ECCN 9D515. This change is made to
conform to the changes made to
9A515.y. In addition, this final rule
revises the NS and RS Controls
paragraph in the License Requirements
section to exclude software classified
under 9D515.y from these controls.
Similar to the “600 series” ECCNs, the
(y) software and technology entries for
the 9x515 items will be controlled at the
same level as the related (y)
commodities.

ECCN 9E001. This final rule revises
the NS Controls paragraph in the
License Requirements section of ECCN
9E001 to add 9A004. ECCN 9A004 is
included in the heading of 9E001, but is
not included in the range of ECCNs
identified in the NS controls paragraph.
ECCN 9A004 should have been added to
the NS Controls paragraph in 9E001 to
conform to the changes made to 9A004
in the interim final rule. This final rule
corrects this by adding ECCN 9A004 to
the NS Controls paragraph for 9E001. In
addition, for the purposes of
clarification, this final rule revises the
heading of ECCN 9E001 to remove the
parenthetical phrase that follows 9A004
and revises Related Controls paragraph
(2) to remove the reference to 9A004.
These clarifications are made because
there are no longer commodities that are
subject to the ITAR in ECCN 9A004, so
there is no need for the parenthetical
phrase when referencing 9A004 in the
heading of 9E001 and there is no need
to reference 9A004 in the Related
Controls paragraph of 9E001. Lastly, this
final rule removes the parenthetical
phrase “(see 22 CFR parts 120 through

130)” after the defined term “Subject to
the ITAR” in the Related Controls
paragraph of ECCN 9E001 because the
text is redundant as already noted
above.

ECCN 9E002. Similar to the changes
described above for ECCN 9E001, this
final rule for clarification revises the
heading of 9E002 to remove the
parenthetical phrase that follows 9A004.
In addition, for the purposes of
clarification revises Related Controls
paragraph (3) to remove the reference to
9A004. These clarifications are made
because there are no longer
commodities that are subject to the
ITAR in ECCN 9A004, so there is no
need for the parenthetical phrase when
referencing 9A004 in the heading of
9E002 and there is no need to reference
9A004 in the Related Controls
paragraph of 9E002. Lastly, this final
rule removes the parenthetical phrase
“(see 22 CFR parts 120 through 130)”
after the defined term “Subject to the
ITAR” in the Related Controls
paragraph of ECCN 9E002 because the
text is redundant as already noted
above.

ECCN 9E515. This final rule reserves
“items”” paragraphs (f) through (x) in the
List of Items Controlled section and
adds a new “items” paragraph (y) to
ECCN 9E515. This change is made to
conform to the changes made to
9A515.y. In addition, this final rule
revises the NS and RS Controls
paragraph in the License Requirements
section to exclude technology classified
under 9E515.y from the controls in
ECCN 9E515. Similar to the “600 series”
ECCN:s, the (y) software and technology
entries for the 9x515 items will be
controlled at the same level as the
related (y) commodities. Lastly, this
final rule revises the MT Control
paragraph in the License Requirements
section to add 9A515.e.2 to the MT
controls. This final rule makes this
change to conform to the changes
described above for the MT controls in
ECCN 9A515.e.2 and to conform to the
MTCR Annex. The rule specifies that
the control applies to technology for
items in 9A515.d and 9A515.e.2
controlled for MT reasons.

Addressing Public Comments Received

The May 13 rule requested public
comment by November 10, 2014. BIS is
still in the process of reviewing the
comments received at that time and will
address them through a subsequent
rulemaking.

As required by Executive Order (EO)
13563, BIS intends to review this rule’s
impact on the licensing burden on
exporters. Commerce’s full plan is
available at: http://open.commerce.gov/
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news/2011/08/23/commerce-plan-
retrospective-analysis-existing-rules.
Data are routinely collected on an
ongoing basis, including through the
comments to be submitted and as a
result of new information and results
from AES data. These results and data
have been, and will continue to form,
the basis for ongoing reviews of the rule
and assessments of various aspects of
the rule. As part of its plan for
retrospective analysis under EO 13563,
BIS intends to conduct periodic reviews
of this rule and to modify, or repeal,
aspects of this rule, as appropriate, and
after public notice and comment. With
regard to a number of aspects of this
rule, assessments and refinements will
be made on an ongoing basis. This is
particularly the case with regard to
possible modifications that will be
considered based on public comments
described above.

Export Administration Act

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as amended by
Executive Order 13637 of March 8,
2013, 78 FR 16129 (March 13, 2013) and
as extended by the Notice of August 7,
2014, 79 FR 46959 (August 11, 2014),
has continued the Export
Administration Regulations in effect
under the International Emergency
Economic Powers Act. BIS continues to
carry out the provisions of the Export
Administration Act, as appropriate and
to the extent permitted by law, pursuant
to Executive Order 13222 as amended
by Executive Order 13637.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This final rule has been
determined to be not significant for
purposes of Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor is subject to a penalty
for failure to comply with, a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of

information displays a currently valid
OMB control number. This regulation
involves collections previously
approved by the OMB under control
numbers 0694-0088, ‘“‘Multi-Purpose
Application,” which carries a burden
hour estimate of 43.8 minutes for a
manual or electronic submission. This
rule does not alter any information
collection requirements; therefore, total
burden hours associated with the PRA
and OMB control number 0694—0088
are not expected to increase as a result
of this rule. You may send comments
regarding the collection of information
associated with this rule, including
suggestions for reducing the burden, to
Jasmeet K. Seehra, Office of
Management and Budget (OMB), by
email to Jasmeet K. Seehra@
omb.eop.gov, or by fax to (202) 395—
7285.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The Department finds that there is
good cause under 5 U.S.C. 553(b)(B) to
waive the provisions of the
Administrative Procedure Act (APA)
requiring prior notice and the
opportunity for public comment
because they are either unnecessary or
contrary to the public interest. The
following revisions are non-substantive
or are limited to ensure consistency
with the intent of the May 13, 2014
interim final rule, and thus prior notice
and the opportunity for public comment
is unnecessary. Sections 736.2 and
740.20 and ECCNs 9D001, 9D002,
9E001, 9E002 were revised to make
corrections to the EAR that resulted
from mistakes or other ambiguity in
amendatory instructions in past
rulemakings. In addition to the revisions
above, BIS revises § 744.21, ECCNs
3A611, 9A515, 9D515 and 9E515 to
provide guidance on existing
interpretations of current EAR
provisions and necessary conforming
changes, and thus prior notice and the
opportunity for public comment is
contrary to the public interest. Finally,
as contemplated in the May 13 rule, BIS
has added an entry to the .y paragraph
of ECCN 9A515, which was added as a
result of the § 748.3(e) process. For
purposes of the APA, there is good
cause and it is in the public interest to
incorporate this change so the public
can benefit from understanding the
classification of the item. These
revisions are important to get in place
as soon as possible so the public will be
aware of the correct text and meaning of
current EAR provisions.

BIS finds good cause to waive the 30-
day delay in effectiveness under 5
U.S.C. 553(d)(3). As mentioned

previously, the revisions made by this
rule consist of both technical
corrections and clarifications that need
to be in place as soon as possible to
avoid confusion by the public regarding
the intent and meaning of changes to the
EAR.

Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for these amendments by 5 U.S.C.
553, or by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., are
not applicable.

List of Subjects

15 CFR Part 736
Exports.

15 CFR Parts 740 and 748

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

Accordingly, the Export
Administration Regulations (15 CFR
parts 730—774) are amended as follows:

PART 736—[AMENDED]

m 1. The authority citation for 15 CFR
part 736 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 2151 note; E.O.
12938, 59 FR 59099, 3 CFR, 1994 Comp., p.
950; E.O. 13020, 61 FR 54079, 3 CFR, 1996
Comp., p. 219; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13338, 69 FR 26751, 3 CFR, 2004 Comp., p.
168; Notice of August 7, 2014, 79 FR 46959
(August 11, 2014); Notice of November 7,
2014, 79 FR 67035 (November 12, 2014);
Notice of May 6, 2015, 80 FR 26815 (May 8,
2015).

m 2. Section 736.2 is amended by
revising the heading of paragraph
(b)(3)(iii) to read as follows:

§736.2 General prohibitions and
determination of applicability.

* * * * *

(iii) Country scope of prohibition for
9x515 or “600 series” items. * * *
* * * * *

PART 740—[AMENDED]

m 3. The authority citation for 15 CFR
part 740 continues to read as follows:
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Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 7201 et seq.;
E.O. 13026, 61 FR 58767, 3 CFR, 1996 Comp.,
p- 228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 7, 2014, 79
FR 46959 (August 11, 2014).

m 4. Section 740.20 is amended by
revising the introductory text of
paragraph (d)(2) and the bracketed text
at the end of the introductory text of
paragraph (d)(2) to read as follows:

§740.20 License Exception Strategic
Trade Authorization (STA).
* * * * *

(d) * *x %

(2) Prior Consignee Statement. The
requirements in this paragraph (d)(2)
apply to each party using License
Exception STA to export, reexport or
transfer (in-country), including
reexporters and transferors of items
previously received under License
Exception STA. The exporter,
reexporter, or transferor must obtain the
following statement in writing from its
consignee prior to shipping the item and
must retain the statement in accordance
with part 762 of the EAR. One statement
may be used for multiple shipments of
the same items between the same parties
so long as the party names, the
description(s) of the item(s) and the
ECCNs are correct. The exporter,
reexporter, or transferor must maintain
a log or other record (such as documents
created in the ordinary course of
business) that identifies each shipment
made pursuant to this section and the
specific consignee statement that is
associated with each shipment.
Paragraphs (d)(2)(i) through (vi) of this
section are required for all transactions.
In addition, paragraph (d)(2)(vii) is
required for all transactions in ‘600
series” items and paragraph (viii) of this
section is required for transactions in
“600 series” items if the consignee is
not the government of a country listed
in Country Group A:5 (See Supplement
No. 1 to part 740 of the EAR). Paragraph
(d)(2)(viii) is also required for
transactions including 9x515 items.

[INSERT NAME(S) OF
CONSIGNEE(S)]:

* * * * *

PART 744—[AMENDED]

m 5. The authority citation for 15 CFR
part 744 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996

Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13224, 66 FR 49079, 3 CFR, 2001 Comp., p.
786; Notice of August 7, 2014, 79 FR 46959
(August 11, 2014); Notice of September 17,
2014, 79 FR 56475 (September 19, 2014);
Notice of November 7, 2014, 79 FR 67035
(November 12, 2014); Notice of January 21,
2015, 80 FR 3461 (January 22, 2015).

m 6. Section 744.21 is amended by
revising paragraph (a)(2) to read as
follows:

§744.21 Restrictions on certain ‘Military
end uses’ in the People’s Republic of China
(PRC) or for a ‘Military end use’ or ‘Military
end user’ in Russia or Venezuela.

(a] * *x *

(2) General prohibition. In addition to
the license requirements for 9x515 and
“600 series” items specified on the
Commerce Control List (CCL), you may
not export, reexport, or transfer (in-
country) any 9x515 or ‘600 series” item,
including items described in a .y
paragraph of a 9x515 or “600 series”
ECCN, to the PRC, Russia or Venezuela
without a license. The use in, with, or
for the International Space Station (ISS)
for exports, reexports or transfers within
Russia is not within the scope of this
paragraph’s general prohibition,
including launch to the ISS. (See
§740.11(e)(1) of the EAR for a definition
of the ISS).

* * * * *

PART 748—[AMENDED]

m 7. The authority citation for 15 CFR
part 748 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 7, 2014, 79 FR 46959 (August 11,
2014).

m 8. Supplement No. 2 to part 748
(Unique Application and Submission
Requirements) is amended by revising
the introductory text of paragraph (y)(1)
and the introductory text of paragraph
(v)(2) to read as follows:

Supplement No. 2 to Part 748—Unique
Application and Submission
Requirements

* * * * *

(y) I

(1) A license application to export a
satellite controlled by ECCN 9A515.a for
launch in or by a country that is not a
member of the North Atlantic Treaty
Organization (NATO) or a major non-
NATO ally of the United States (as
defined in 22 CFR 120.31 and 120.32),
must include a statement affirming that
at the time of application or prior to

export or reexport the following will be
in place:

(2) A license application to export a
satellite controlled by ECCN 9A515.a for
launch in or by a country that is a
member of the North Atlantic Treaty
Organization (NATO) or that is a major
non-NATO ally of the United States (as
defined in 22 CFR 120.31 and 120.32),
must include a statement affirming that
at the time of application or prior to
export or reexport the following will be
in place:

PART 774—[AMENDED]

m 9. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c, 22 U.S.C. 3201 et
seq.; 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 7, 2014, 79
FR 46959 (August 11, 2014).

m 10. In Supplement No. 1 to Part 774,
Category 3—Electronics, Export Control
Classification Number (ECCN) 3A611 is
amended by revising Related Controls
paragraph (6) in the List of Items
Controlled section to read as follows:

Supplement No. 1 to Part 774—The
Commerce Control List

* * * * *

3A611 Military electronics, as follows (see
List of Items Controlled).

* * * * *

List of Items Controlled

Related Controls: * * * (6) Electronic items
“specially designed” for military
application that are not controlled in any
USML category but are within the scope of
another “600 series” ECCN or a 9x515
ECCN are controlled by that “600 series”
ECCN or 9x515 ECCN. For example,
electronic components not enumerated on
the USML or a “600 series” other than
3A611 that are “specially designed” for a
military aircraft controlled by USML
Category VIII or ECCN 9A610 are
controlled by the catch-all control in ECCN
9A610.x. Electronic components not
enumerated on the USML or another “600
series”” entry that are “specially designed”
for a military vehicle controlled by USML
Category VII or ECCN 0A606 are controlled
by ECCN 0A606.x. Electronic components
not enumerated on the USML that are
“specially designed” for a missile
controlled by USML Category IV are
controlled by ECCN 9A604. * * *

* * * * *
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m 11. In Supplement No. 1 to Part 774,
Category 9—Aerospace and Propulsion,
Export Control Classification Number
(ECCN) 9A515 is amended:

m a. By revising the fourth entry in the
License Requirements table;

m b. By revising the Related Definitions
paragraph in the List of Items Controlled
section;

m c. By revising the introductory text of
paragraph d. in the Items section;

m d. By revising paragraphs e.
introductory text, e.1, and e.2 in the
Items section; and

m e. By revising paragraphs x. and y. in
the Items section to read as follows.

9A515 “‘Spacecraft” and related
commodities, as follows (see List of
Items Controlled).

License Requirements
* * * * *

Country Chart (see

Control(s) Supp. No. 1 to part
738)

* * * * *

MT applies to micro-  MT Column 1
circuits in 9A515.d
and 9A515.e.2
when “usable in”
“missiles” for pro-
tecting “missiles”
against nuclear ef-
fects (e.g. Electro-
magnetic Pulse
(EMP), X-rays,
combined blast and
thermal effects).

* * * * *

* * * * *

List of Items Controlled

* * * * *

Related Definitions: ‘Microcircuit’ means a
device in which a number of passive or
active elements are considered as
indivisibly associated on or within a
continuous structure to perform the
function of a circuit.

Items:
* * * * *

d. Microelectronic circuits (e.g., integrated
circuits, microcircuits, MOSFETSs) and
discrete electronic components rated,
certified, or otherwise specified or described
as meeting or exceeding all the following
characteristics and that are “specially
designed” for defense articles, “600 series”
items, or items controlled by 9A515:

* * * * *

e. Microelectronic circuits (e.g., integrated
circuits, microcircuits, MOSFETSs) and
discrete electronic components that are rated,
certified, or otherwise specified or described
as meeting or exceeding the characteristics in
either paragraph e.1 or e.2, AND “specially
designed” for defense articles controlled by
USML Category XV or items controlled by
9A515:

e.1. A total dose >1 x 105 Rads (Si) (1 x 103
Gy(Si)) and <5 x 10° Rads (Si) (5 x 103
Gy(Si)); and a single event effect (SEE) (i.e.,
single event latchup (SEL), single event
burnout (SEB), or single event gate rupture
(SEGR)) immunity to a linear energy transfer
(LET) 280 MeV-cm2/mg; or

e.2. A total dose =5 x 105 Rads (Si) (5 x
103 Gy (Si)) and not described in 9A515.d.

* * * * *

” €

x. “Parts,” ““‘components,” “accessories”
and “attachments” that are “specially
designed” for defense articles controlled by
USML Category XV or items controlled by
9A515, and that are NOT:

1. Enumerated or controlled in the USML
or elsewhere within ECCNs 9A515 or 9A004;

2. Microelectronic circuits and discrete
electronic components;

3. Described in ECCNs 7A004 or 7A104;

4. Described in an ECCN containing
“space-qualified” as a control criterion (i.e.,
3A001.b.1, 3A001.e.4, 3A002.g.1, 3A991.0,
3A992.b.3, 6A002.a.1, 6A002.b.2, 6A002.d.1,
6A004.c and .d, 6A008.j.1, 6A998.b, or
7A003.d.2);

5. Microwave solid state amplifiers and
microwave assemblies (refer to ECCN
3A001.b.4 for controls on these items);

6. Travelling wave tube amplifiers (refer to
ECCN 3A001.b.8 for controls on these items);
or

7. Elsewhere specified in ECCN 9A515.y.

Note to 9A515.x: “‘Parts,” “‘components,”
“accessories,” and “attachments” specified
in USML subcategory XV(e) or enumerated in
other USML categories are subject to the
controls of that paragraph or category.

y. Items that would otherwise be within
the scope of ECCN 9A515.x but that have
been identified in an interagency-cleared
commodity classification (CCATS) pursuant
to § 748.3(e) as warranting control in
9A515.y.

y.1. Discrete electronic components not
specified in 9A515.e; and

y.2. [RESERVED]

m 12. In Supplement No. 1 to Part 774,
Category 9—Aerospace and Propulsion,
Export Control Classification Number
(ECCN) 9D001 is amended:

W a. By revising the heading;

m b. By revising the first entry in the
License Requirements table; and

m b. By revising the Related Controls
paragraph in the List of Items Controlled
section to read as follows:

9D001 ““Software” “‘specially designed’” or
modified for the “development” of
equipment or “technology” controlled by
ECCN 9A001 to 9A004, 9A012, 9A101
(except for items in 9A101.b that are
“subject to the ITAR,” see 22 CFR part
121), 9A106.d. or .e, 9A110, or 9A120,
9B (except for ECCNs 9B604, 9B610,
9B619, 9B990, and 9B991), or ECCN
9E003.

3

License Requirements
* * * * *

Country Chart (see

Control(s) Supp. No. 1 to part
738)

NS applies to “soft- NS Column 1
ware” for equip-

ment controlled by

9A001 to 9A004,

9A012, 9B001 to

9B010, and tech-

nology controlled

by 9E003..

* * * * *

* * * * *

List of Items Controlled

Related Controls: “‘Software” that is
“required” for the “development” of items
specified in ECCNs 9A005 to 9A011,
9A101.b (except for items that are subject
to the EAR), 9A103 to 9A105, 9A106.a, .b,
and .c, 9A107 to 9A109, 9A110 (for items
that are “specially designed” for use in
missile systems and subsystems), and
9A111 to 9A119 is “subject to the ITAR.”

* * * * *

m 13. In Supplement No. 1 to Part 774,
Category 9—Aerospace and Propulsion,
Export Control Classification Number
(ECCN) 9D002 is amended:

m a. By revising the heading;

m b. By revising the first entry in the
License Requirements table; and

m c. By revising the Related Controls
paragraph in the List of Items Controlled
section to read as follows:

9D002 ‘““Software” “specially designed” or
modified for the “production” of
equipment controlled by ECCN 9A001 to
9A004, 9A012, 9A101 (except for items
in 9A101.b that are “subject to the
ITAR,” see 22 CFR part 121), 9A106.d or
.e, 9A110, or 9A120, 9B (except for
ECCNs 9B604, 9B610, 9B619, 9B990, and
9B991).

[T

License Requirements
* * * * *

Country Chart (see

Control(s) Supp. No. 1 to part
738)

NS applies to “soft- NS Column 1
ware” for equip-

ment controlled by

9A001 to 9A004,

9A012, 9B001 to

9B010.

* * * * *

* * * * *

List of Items Controlled

Related Controls: “Software” that is
“required” for the “production” of items
specified in ECCNs 9A005 to 9A011,
9A101.b (except for items that are subject
to the EAR), 9A103 to 9A105, 9A106.a, .b,
and .c, 9A107 to 9A109, 9A110 (for items
that are “specially designed” for use in
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missile systems and subsystems), and
9A111 to 9A119 is “subject to the ITAR.”

* * * * *

m 14. In Supplement No. 1 to Part 774,
Category 9—Aerospace and Propulsion,
Export Control Classification Number
(ECCN) 9D515 is amended:

m a. By revising the License
Requirements table;

m b. By adding and reserving items
paragraphs f. through x. in the Items
section; and

m c. By adding paragraph y. in the Items
section to read as follows:

9D515 ‘““Software” “specially designed” for
the “development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishing of
“spacecraft”” and related commodities, as
follows (see List of Items Controlled)

€

License Requirements
* * * * *

Country Chart (see

Control(s) Supp. No. 1 to part
738).

NS applies to entire NS Column 1
entry except
9D515.y.

RS applies to entire
entry except
9D515.y.

AT applies to entire
entry.

* * * * *

RS Column 1

AT Column 1

List of Items Controlled
* * * * *

Items:
* * * * *

f. through x. [RESERVED]

y. Specific “software” “specially designed”
for the “development,” “production,”
operation, or maintenance of commodities
enumerated in ECCN 9A515.y.

m 15. In Supplement No. 1 to Part 774,
Category 9—Aerospace and Propulsion,
Export Control Classification Number
(ECCN) 9E001 is amended:

W a. By revising the heading;

m b. By revising the first entry in the
License Requirements table;

m c. By revising Related Controls
paragraph (2) in the List of Items
Controlled section to read as follows:

9E001 ‘““Technology” according to the
General Technology Note for the
“development” of equipment or
“software”, controlled by 9A001.b,
9A004, 9A012, 9B (except for ECCNs
9B604, 9B610, 9B619, 9B990 and 9B991),
or ECCN 9D001 to 9D004, 9D101, or
9D104.

License Requirements
* * * * *

Country Chart (see

Control(s) Supp. No. 1 to part
738).

NS applies to “tech- NS Column 1
nology” for items

controlled by

9A001.b, 9A004,

9A012, 9B001 to

9B010, 9D001 to

9D004 for NS rea-

sons.

* * * * *

* * * * *

List of Items Controlled

Related Controls: * * * * *(2)
“Technology” required for the
“development” of equipment described in
ECCNs 9A005 to 9A011 or “software”
described in ECCNs 9D103 and 9D105 is
“subject to the ITAR.”

* * * * *

m 16. In Supplement No. 1 to Part 774,
Category 9—Aerospace and Propulsion,
Export Control Classification Number
(ECCN) 9E002 is amended:

m a. By revising the heading; and

m b. By revising Related Controls
paragraph (3) in the List of Items
Controlled section to read as follows:

9E002 ““Technology” according to the
General Technology Note for the
“production” of “equipment”’
controlled by ECCN 9A001.b,
9A004 or 9B (except for ECCNs
9B117, 9B604, 9B610, 9B619,
9B990, and 9B991).

* * * * *

List of Items Controlled

Related Controls: * * * * *(3)
“Technology” that is required for the
“production” of equipment described in
ECCNs 9A005 to 9A011 is “subject to the
ITAR.”

* * * * *

m 17. In Supplement No. 1 to Part 774,
Category 9—Aerospace and Propulsion,
Export Control Classification Number
(ECCN) 9E515 is amended:

m a. By revising the License
Requirements table;

m b. By adding and reserving paragraphs
f. through x. in the Items section; and

m c. By adding paragraph y. in the items
paragraph in the Items section to read as
follows:

9E515 ‘““Technology” “required” for the
“development,” “production,”
operation, installation, repair, overhaul,
or refurbishing of “spacecraft”” and
related commodities, as follows (see List
of Items Controlled).

[T

License Requirements
* * * * *

Country Chart (see

Control(s) Supp. No. 1 to part
738)

NS applies to entire NS Column 1
entry except
9E515.y.

MT applies to tech-
nology for items in
9A515.d and
9A515.e.2 con-
trolled for MT rea-
sons.

RS applies to entire
entry except
9E515.y.

AT applies to entire
entry.

* * * * *

f. through x. [RESERVED]

y. Specific “technology” “required” for the
“production,” ““development,”” operation,
installation, maintenance, repair, overhaul,
or refurbishing of commodities or software
enumerated in ECCN 9A515.y or 9D515.y.

Dated: July 2, 2015.

Kevin J. Wolf,

Assistant Secretary of Commerce for Export
Administration.

[FR Doc. 2015-16904 Filed 7-10-15; 8:45 am|
BILLING CODE 3510-33-P

MT Column 1

RS Column 1

AT Column 1

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2015-0188]
RIN 1625-AA00

Safety Zones; Misery Challenge,
Manchester Bay, Manchester, MA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
Manchester Bay to be enforced during
the Misery Challenge marine event,
which will involve swimmers, kayakers,
and stand-up paddlers. This safety zone
will ensure the protection of the event
participants, support vessels, and
maritime public from the hazards
associated with the event. Vessels will
be prohibited from entering into,
transiting through, mooring, or
anchoring within this safety zone during
periods of enforcement unless
authorized by the Coast Guard Sector
Boston Captain of the Port (COTP) or the
COTP’s designated representative.
DATES: This temporary final rule is
effective from 7:30 a.m. on August 1,
2015 to 11:30 a.m. on August 1, 2015.
ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
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2015-0188]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, contact
Mr. Mark Cutter, Coast Guard Sector
Boston Waterways Management
Division, telephone (617) 223-4000,
email Mark.E.Cutter@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Ms. Cheryl
Collins, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
CFR Code of Federal Regulation

FR Federal Register

NPRM Notice of Proposed Rulemaking
NAD 83 North American Datum of 1983

A. Regulatory History and Information

On May 8, 2015 we published a notice
of proposed rulemaking (NPRM)
entitled Safety Zones; Misery Challenge,
Manchester Bay, Manchester, MA in the
Federal Register (80 FR 26514). We
received no comments on the proposed
rule. No public meeting was requested,
and none was held.

B. Basis and Purpose

The legal basis for the proposed rule
is 33 U.S.C. 1231; 50 U.S.C. 191; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security
Delegation No. 0170.1, which
collectively authorize the Coast Guard
to establish regulatory safety zones.

By establishing a temporary safety
zone, the Coast Guard will ensure the
protection of the event participants,
support vessels, and maritime public
from the hazards associated with the
event.

C. Discussion of Comments, Changes
and the Temporary Final Rule

The Coast Guard provided a comment
period of 30 days and no comments
were received. There are no changes to
the regulatory text.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and

executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

We expect the economic impact of
this rule to be minimal. This regulation
may have some impact on the public,
but that potential impact will likely be
minimal for several reasons. First, this
safety zone will be in effect for only 4
hours in the morning when vessel traffic
is expected to be light. Second, vessels
may enter or pass through the safety
zone during an enforcement period with
the permission of the COTP or the
designated representative. Finally, the
Coast Guard will provide notification to
the public through Broadcast Notice to
Mariners well in advance of the event.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rule. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

For all of the reasons discussed in the
Regulatory Planning and Review
section, the Coast Guard certifies under
5 U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
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State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and

have made a determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This rule involves the
establishment of a temporary safety
zone. This rule is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. A written environmental
analysis (EA) checklist and categorical
exclusion determination (CED) are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C,, 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add anew §165.T01-0188 to read
as follows:

§165.T01-0188 Safety Zone—Misery
Challenge—Manchester Bay, Manchester,
Massachusetts.

(a) General. Establish a temporary
safety zone:

(1) Location. The following area is a
safety zone: All navigable waters, from
surface to bottom, within one hundred
(100) yards from the participants and
vessels in support of events in
Manchester Bay, Manchester, MA, and
enclosed by a line connecting the
following points (NAD 83):

Latitude Longitude
42°34’03” N. | 70°46’42” W.; thence to.
42°33'58” N. | 70°46’33” W.; thence to
42°32'32” N. | 70°47°45” W.; thence to
42°32'58” N. | 70°48’40” W.; thence to point

of origin.

(2) Effective and enforcement period.
This rule will be effective on August 1,
2015, from 7:30 a.m. to 11:30 a.m.

(b) Regulations. While this safety zone
is being enforced, the following
regulations, along with those contained
in 33 CFR 165.23, apply:

(1) No person or vessel may enter or
remain in this safety zone without the

permission of the Captain of the Port
(COTP), Coast Guard Sector Boston or
the COTP’s representative. However,
any vessel that is granted permission by
the COTP or the COTP’s representative
must proceed through the area with
caution and operate at a speed no faster
than that speed necessary to maintain a
safe course, unless otherwise required
by the Navigation Rules.

(2) Any person or vessel permitted to
enter the safety zone shall comply with
the directions and orders of the COTP
or the COTP’s representative. Upon
being hailed by a U.S. Coast Guard
vessel by siren, radio, flashing lights, or
other means, the operator of a vessel
within the zone shall proceed as
directed. Any person or vessel within
the safety zone shall exit the

(3) To obtain permissions required by
this regulation, individuals may reach
the COTP or a COTP representative via
VHF channel 16 or 617-223-5757
(Sector Boston Command Center).

(c) Penalties. Those who violate this
section are subject to the penalties set
forth in 33 U.S.C. 1232 and 50 U.S.C.
1226.

(d) Notification. Coast Guard Sector
Boston will give notice through the
Local Notice to Mariners, Broadcast
Notice to Mariners, and to mariners for
the purpose of enforcement of this
temporary safety zone. Also, Sector
Boston will notify the public to the
greatest extent possible of any period in
which the Coast Guard will suspend
enforcement of this safety zone.

(e) COTP representative. The COTP’s
representative may be any Coast Guard
commissioned, warrant, or petty officer
or any Federal, state, or local law
enforcement officer who has been
designated by the COTP to act on the
COTP’s behalf. The COTP’s
representative may be on a Coast Guard
vessel, a Coast Guard Auxiliary vessel,
a state or local law enforcement vessel,
or a location on shore.

Dated: June 25, 2015.
C.C. Gelzer,

Captain, U.S. Coast Guard, Captain of the
Port Boston.

[FR Doc. 2015-17108 Filed 7-10-15; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—2015-0616]

Safety Zones; Annual Events in the
Captain of the Port Detroit Zone

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
various safety zones for annual marine
events in the Captain of the Port Detroit
zone from 8 p.m. on July 2, 2015,
through 11 p.m. on August 1, 2015.
Enforcement of these zones is necessary
and intended to ensure safety of life on
the navigable waters immediately prior
to, during, and immediately after these
fireworks events. During the
aforementioned period, the Coast Guard
will enforce restrictions upon, and
control movement of, vessels in a
specified area immediately prior to,
during, and immediately after fireworks
events. During each enforcement period,
no person or vessel may enter the
respective safety zone without
permission of the Captain of the Port.
DATES: The regulations in 33 CFR
165.941 will be enforced at various
dates and times between 8 p.m. on July
2, 2015, through 11 p.m. on August 1,
2015.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this document,
call or email PO1 Todd Manow,
Prevention, U.S. Coast Guard Sector
Detroit, 110 Mount Elliot Ave., Detroit
MI, 48207; telephone (313)568—9580;
email Todd.M.Manow@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zones
listed in 33 CFR 165.941, Safety Zones;
Annual Events in the Captain of the Port
Detroit Zone, at the following dates and
times for the following events, which
are listed in chronological order by date
and time of the event:

(1) Bay City Fireworks Festival, Bay
City, MI. The safety zone listed in 33
CFR 165.941(a)(53), all waters of the
Saginaw River near Bay City, MI, from
the Veteran’s Memorial Bridge south
approximately 1000-yds to the River
Walk Pier, will be enforced from 8 p.m.
to 10:30 p.m. on July 2, 3, and 4, 2015.
In the case of inclement weather on any
scheduled day, this safety zone will be
enforced from 8 p.m. to 10:30 p.m. on
July 5, 2015.

(2) Caseville Fireworks, Caseville, MI.

The safety zone listed in 33 CFR
165.941(a)(36), all waters of Saginaw

Bay, within a 300-yard radius of the
fireworks launch site located at position
43°56.9"N, 083°17.2" W (NAD 83),
located off the Caseville break wall, will
be enforced from 9:45 p.m. to 10:15 p.m.
on July 3, 2015. In the case of inclement
weather on July 3, 2015, this safety zone
will be enforced from 9:45 p.m. to 10:15
p-m. on July 5, 2015.

(3) Algonac Pickerel Tournament
Fireworks, Algonac, MI. The safety zone
listed in 33 CFR 165.941(a)(37), all
waters of the St. Clair River, within a
300-yd radius of the fireworks barge
located at position 42°37’ N, 082°32" W,
North of Russell Island, will be enforced
from 10 p.m. to 10:30 p.m. on July 3,
2015. In the case of inclement weather
on July 3, 2015, this safety zone will be
enforced from 10 p.m. to 10:30 p.m. on
July 4, 2015.

(4) Lexington Independence Festival
Fireworks, Lexington, MI. The safety
zone listed in 33 CFR 165.941(a)(42), all
waters of Lake Huron within a 300-yd
radius of the fireworks barge located 300
yards east of the Lexington break wall,
will be enforced from 10 p.m. to 10:30
p-m. on July 3, 2015. In the case of
inclement weather on July 3, 2015, this
safety zone will be enforced from 10
p-m. to 10:30 p.m. on July 5, 2015.

(5) Grosse Ile Yacht Club Fireworks,
Grosse Ile, MI. The safety zone listed in
33 CFR 165.941(a)(44), all waters of the
Detroit River within a 300-yd radius of
the fireworks launch site located at the
Grosse Ile Yacht Club at position 42°06”
N, 083°09” W (NAD 83), will be enforced
from 9:45 p.m. to 10:30 p.m. on July 4,
2015.

(6) Roostertail Fireworks, Detroit, MI.
The safety zone listed in 33 CFR
165.941(a)(1), all waters of the Detroit
River within a 300-ft radius of the
fireworks launch site between Detroit
and Belle Isle near the Roostertail
Restaurant, will be enforced from 10
p.m. to 10:10 p.m. on July 4, 2015.

(7) Harrisville Fireworks, Harrisville,
MI. The safety zone listed in 33 CFR
165.941(a)(7), a 450-ft radius of the
fireworks launch site located at the end
of the break wall at the Harrisville
harbor, will be enforced from 10 p.m. to
11 p.m. on July 5, 2014.

(8) City of St. Clair Fireworks, St.
Clair, MI. The safety zone listed in 33
CFR 165.941(a)(31) will be enforced
from 10 p.m. to 10:45 p.m. on July 4,
2015. In the case of inclement weather
on July 4, 2015, this safety zone will be
enforced from 10 p.m. to 10:45 p.m. on
July 5, 2015. A regulated area is
established to include all waters off the
St. Clair River near St. Clair City Park,
within a 300-yard radius of the
fireworks launch site located at position
42°49' N, 082°29’ W (NAD 83).

(9) Oscoda Township Fireworks,
Oscoda, MI. The safety zone listed in 33
CFR 165.941(a)(32) will be enforced
from 10 p.m. to 10:30 p.m. on July 4,
2015. In the case of inclement weather
on July 4, 2015, this safety zone will be
enforced from 10 p.m. to 10:30 p.m. on
July 5, 2015. A regulated area is
established to include all waters of Lake
Huron, off the DNR Boat Launch near
the mouth of the Au Sable River within
a 300-yard radius of the fireworks
launch site located at position 44°25" N,
083°19° W (NAD 83).

(10) Port Austin Fireworks, Port
Austin, MI. The safety zone listed in 33
CFR 165.941(a)(33), all waters of Lake
Huron within a 300-yd radius of the
fireworks launch site, at position 42°03’
N, 082°59’" W, off of the Port Austin
break wall, will be enforced from 10
p.m. to 10:30 p.m. on July 4, 2015. In
the case of inclement weather on July 4,
2015, this safety zone will be enforced
from 10 p.m. to 10:30 p.m. on July 5,
2015.

(11) Grosse Pointe Farms Fireworks,
Grosse Pointe Farms, MI. The safety
zone listed in 33 CFR 165.941(a)(35), all
waters of Lake St. Clair, within a 300-
yd radius of the fireworks launch site at
position 42°23.85 N, 082°53.25 W, at a
private park at Harbor Hill and Lake
Shore Rd, will be enforced from 10 p.m.
to 10:30 p.m. on July 4, 2015.

(12) Grosse Pointe Yacht Club 4th of
July Fireworks, Grosse Pointe Shores,
MI. The safety zone listed in 33 CFR
165.941(a)(41), all U.S. waters of the
Lake St. Clair, within a 300 yard radius
of position 42°26” N, 082°52" W,
approximately 500 ft east of the Grosse
Point Yacht Club, will be enforced from
10 p.m. to 10:30 p.m. on July 4, 2015.
In the case of inclement weather on July
4, 2015, this safety zone will be
enforced from 10 p.m. to 10:30 p.m. on
July 5, 2015.

(13) Trenton Fireworks, Trenton, MI.
The safety zone listed in 33 CFR
165.941(a)(45), all U.S. waters of the
Detroit River, Trenton Channel, within
a 300 yard radius of position 42°09"N,
083°10" W, will be enforced from 10
p.m. to 10:30 p.m. on July 4, 2015. In
the case of inclement weather on July 4,
2015, this safety zone will be enforced
from 10 p.m. to 10:30 p.m. on July 5,
2015.

(14) Belle Maer Harbor 4th of July
Fireworks, Harrison Township, MI. The
safety zone listed in 33 CFR
165.941(a)(46), all U.S. waters of Lake
St. Clair, within a 400 yard radius of
position 42°36” 30” N, 082°47°40” W,
will be enforced from 10 p.m. to 10:30
p.m. on July 4, 2015. In the case of
inclement weather on July 4, 2015, this
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safety zone will be enforced from 10
p.m. to 10:30 p.m. on July 5, 2015.

(15) Tawas City 4th of July Fireworks,
Tawas City, MI. The safety zone listed
in 33 CFR 165.941(a)(47), all U.S. waters
of Lake Huron, within a 300 yard radius
of position 44°16” N, 083°30” W, 2000
feet west of the State Dock in East
Tawas, will be enforced from 10 p.m. to
11 p.m. on July 4, 2015. In the case of
inclement weather on July 4 2015, this
safety zone will be enforced from 10
p-m. to 11 p.m. on July 5, 2015.

(16) Marine City Maritime Festival
Fireworks, Marine City, MI. The safety
zone listed in 33 CFR 165.941(a)(13), all
waters of the St. Clair River within a 500
foot radius of the fireworks launch site
located at position 42°43.15 N, 082°29.2
W, approximately 500 feet offshore from
the intersection of Pearl St. and N.
Water St, will be enforced from 10 p.m.
to 10:30 p.m. on July 31, 2015. In the
case of inclement weather on July 31,
2015, this safety zone will be enforced
from 10 p.m. to 10:30 p.m. on August
1, 2015.

Under the provisions of 33 CFR
165.23, entry into, transiting, or
anchoring within these safety zones
during the enforcement period is
prohibited unless authorized by the
Captain of the Port Detroit or his
designated representative. Vessels that
wish to transit through the safety zones
may request permission from the
Captain of the Port Detroit or his
designated representative. Requests
must be made in advance and approved
by the Captain of Port before transits
will be authorized. Approvals will be
granted on a case by case basis. The
Captain of the Port may be contacted via
U.S. Coast Guard Sector Detroit on
channel 16, VHF-FM. The Coast Guard
will give notice to the public via Local
Notice to Mariners and VHF radio
broadcasts that the regulation is being
enforced.

This document is issued under
authority of 33 CFR 165.941 and 5
U.S.C. 552 (a). If the Captain of the Port
determines that any of these safety
zones need not be enforced for the full
duration stated in this document, he
may suspend such enforcement and
notify the public of the suspension via
a Broadcast Notice to Mariners.

Dated: June 29, 2015.
Scott B. Lemasters,

Captain, U. S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2015-17126 Filed 7-10-15; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2015-0530]
RIN 1625-AA00

Safety Zone; Annual Events Requiring
Safety Zones in the Captain of the Port
Lake Michigan Zone-Sturgeon Bay
Yacht Club Evening on the Bay
Fireworks

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone on the waters of
Sturgeon Bay in Sturgeon Bay, W1 for
the Evening on the Bay Fireworks. This
zone will be enforced from 8:30 p.m.
until 10:30 p.m. on August 8, 2015. This
action is necessary and intended to
ensure safety of life on navigable waters
immediately prior to, during, and
immediately after the fireworks display.
During the aforementioned period, the
Coast Guard will enforce restrictions
upon, and control movement of, vessels
in the safety zone. No person or vessel
may enter the safety zone while it is
being enforced without permission of
the Captain of the Port Lake Michigan
or a designated representative.

DATES: The regulations in 33 CFR
165.929 will be enforced for safety zone
(f)(5), Table 165.929, from 8:30 p.m.
until 10:30 p.m. on August 8, 2015.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this document,
call or email MST1 Joseph McCollum,
Prevention Department, Coast Guard
Sector Lake Michigan, Milwaukee, WI at
(414) 747-7148, email
joseph.p.mccollum@uscg.mil.
SUPPLEMENTARY INFORMATION:

The Coast Guard will enforce the
Sturgeon Bay Yacht Club Evening on the
Bay Fireworks safety zone listed as item
(f)(5) in Table 165.929 of 33 CFR
165.929. Section 165.929 lists many
annual events requiring safety zones in
the Captain of the Port Lake Michigan
zone. This safety zone will encompass
all waters of Sturgeon Bay within the
arc of a circle with a 280-foot radius
from the fireworks launch site located
on a barge in approximate position
44°49.310’ N., 087°21.370" W. (NAD 83).
This zone will be enforced from 8:30
p-m. until 10:30 p.m. on August 8, 2015.

All vessels must obtain permission
from the Captain of the Port Lake
Michigan or the on-scene representative
to enter, move within, or exit the safety

zone. Requests must be made in
advance and approved by the Captain of
the Port before transits will be
authorized. Approvals will be granted
on a case by case basis. Vessels and
persons granted permission to enter the
safety zone must obey all lawful orders
or directions of the Captain of the Port
Lake Michigan or a designated
representative.

This document is issued under
authority of 33 CFR 165.929, Safety
Zones; Annual events requiring safety
zones in the Captain of the Port Lake
Michigan zone, and 5 U.S.C. 552(a). In
addition to this publication in the
Federal Register, the Coast Guard will
provide the maritime community with
advance notification for the enforcement
of this zone via Broadcast Notice to
Mariners or Local Notice to Mariners.
The Captain of the Port Lake Michigan
or an on-scene representative may be
contacted via Channel 16, VHF-FM.

Dated: June 16, 2015.

A.B. Cocanour,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. 2015-17125 Filed 7-10-15; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-HQ-OAR-2012-0943, FRL-9930—25—
OAR]

Findings of Failure To Submit a
Section 110 State Implementation Plan
for Interstate Transport for the 2008
National Ambient Air Quality
Standards for Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action
finding that 24 states have failed to
submit infrastructure State
Implementation Plans (SIPs) to satisfy
certain interstate transport requirements
of the Clean Air Act (CAA) with respect
to the 2008 8-hour ozone national
ambient air quality standard (NAAQS).
Specifically, these requirements pertain
to significant contribution to
nonattainment, or interference with
maintenance, of the 2008 8-hour ozone
NAAQS in other states. These findings
of failure to submit establish a 2-year
deadline for the EPA to promulgate a
Federal Implementation Plan (FIP) to
address the interstate transport SIP
requirements pertaining to significant
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contribution to nonattainment and
interference with maintenance unless,
prior to the EPA promulgating a FIP, the
state submits, and the EPA approves, a
SIP that meets these requirements.
DATES: Effective date of this action is
August 12, 2015.

FOR FURTHER INFORMATION CONTACT:
General questions concerning this
document should be addressed to Mrs.
Gobeail McKinley, Office of Air Quality
Planning and Standards, Air Quality
Policy Division, Mail Code C539-04,
109 TW Alexander Drive, Research
Triangle Park, NC 27711; telephone
(919) 541-5246; email:
mckinley.gobeail@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Notice and Comment Under the
Administrative Procedures Act (APA)

Section 553 of the APA, 5 U.S.C.
553(b)(3)(B), provides that, when an
agency for good cause finds that notice
and public procedure are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment. The
EPA has determined that there is good
cause for making this rule final without
prior proposal and opportunity for
comment because no significant EPA
judgment is involved in making a
finding of failure to submit SIPs, or
elements of SIPs, required by the CAA,
where states have made no submissions
or incomplete submissions, to meet the
requirement. Thus, notice and public
procedure are unnecessary. The EPA

finds that this constitutes good cause
under 5 U.S.C. 553(b)(3)(B).

B. How can I get copies of this document
and other related information?

The EPA has established a docket for
this action under Docket ID No. EPA—
HQ-OAR-2012-0943. Publicly available
docket materials are available either
electronically through https://
www.regulations.gov or in hard copy at
the EPA Docket Center, EPA/DC,
William Jefferson Clinton West
Building, Room 3334, 1301 Constitution
Avenue NW., Washington, DC. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744 and
the telephone number for the Office of
Air and Radiation Docket and
Information Center is (202) 566—1742.

C. How is the preamble organized?

Table of Contents

I. General Information
A. Notice and Comment Under the
Administrative Procedures Act (APA)
B. How can I get copies of this document
and other related information?
C. How is the preamble organized?
D. Where do I go if T have specific state
questions?
II. Background and Overview
A. Interstate Transport SIPs
B. Background on 2008 Ozone NAAQS and
Related Rulemakings
C. Mandatory Duty Suit for the EPA’s
Failure to Make Findings of Failure to
Submit for States that Did Not Submit
SIPs

D. Further Background Specific to North
Carolina SIP Status
III. Findings of Failure to Submit for States
That Failed to Make a Good Neighbor
SIP Submission for the 2008 Ozone
NAAQS
IV. Environmental Justice Considerations
V. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act (RFA)
D. Unfunded Mandates Reform Act of 1995
(UMRA)
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children from Environmental Health and
Safety Risks
H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Use
I. National Technology Transfer and
Advancement Act
J. Executive Order 12898: Federal Actions
to Address Environmental Justice in
Minority and Low Income Populations
K. Congressional Review Act
L. Judicial Review

D. Where do I go if I have specific state
questions?

The table below lists the states that
failed to make an interstate transport
SIP submittal addressing CAA section
110(a)(2)(D)(H)(I) requirements for the
2008 ozone NAAQS. For questions
related to specific states mentioned in
this document, please contact the
appropriate EPA Regional Office:

Regional offices

States

EPA Region 1: Anne Arnold, Manager, Air Quality Planning Unit
(OEP05-02), EPA Region I, 5 Post Office Square, Suite 100, Bos-

ton, MA 02109-3912. (617) 918—1047.

EPA Region 3: Cristina Fernandez, Associate Director, Office of Air
Program Planning (3AP30), Air Protection Division, EPA Region I,
1650 Arch Street, Philadelphia, PA 19103-2187. (215) 814—2178.

EPA Region 4: R. Scott Davis, Chief, Air Planning & Implementation
Branch, EPA Region IV, Sam Nunn Atlanta Federal Center, 61
Forsyth Street SW, 12th Floor, Atlanta, GA 30303. (404) 562-9127.

EPA Region 5: John Mooney, Air Program Branch Manager, Air Pro-
grams Branch, EPA Region 5, 77 West Jackson Street, Chicago, IL

60604—-3590. (312) 886—-6043.

EPA Region 6: Guy Donaldson, Chief, Air Planning Section, EPA Re-
gion VI, 1445 Ross Avenue, Dallas, TX 75202-2733. (214) 665—

7242.

EPA Region 7: Joshua A. Tapp, Branch Chief, Air Planning and Devel-
opment Branch, EPA Region VII, 11201 Renner Blvd., Lenexa, KS

66219. (913) 551-7606.

EPA Region 9: Matt Lakin, Air Program Manager, Air Planning Office,
EPA Region 9, 75 Hawthorne Street, San Francisco, CA 94105.

(415) 972-3851.

Tennessee

lowa, Kansas, Missouri

California

Maine, Massachusetts, New Hampshire, Vermont

Pennsylvania, Virginia, West Virginia

Alabama, Florida, Georgia, Mississippi, North Carolina, South Carolina,

lllinois, Michigan, Minnesota

Arkansas, New Mexico, Oklahoma
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II. Background and Overview

A. Interstate Transport SIPs

The CAA section 110(a) imposes an
obligation upon states to submit SIPs
that provide for the implementation,
maintenance and enforcement of a new
or revised NAAQS within 3 years
following the promulgation of that
NAAQS. Section 110(a)(2) lists specific
requirements that states must meet in
these SIP submissions, as applicable.
The EPA refers to this type of SIP
submission as the “infrastructure” SIP
because it ensures that states can
implement, maintain and enforce the air
standards. Within these requirements,
section 110(a)(2)(D)(i) contains
requirements to address interstate
transport of NAAQS pollutants. A SIP
revision submitted for this sub-section
is referred to as an “‘interstate transport
SIP.” In turn, section 110(a)(2)(D)(i)(I)
requires that such a plan contain
adequate provisions to prohibit
emissions from the state that will
contribute significantly to
nonattainment of the NAAQS in any
other state (“prong 1”) or interfere with
maintenance of the NAAQS in any other
state (“prong 2”). Interstate transport
prongs 1 and 2, also called the “good
neighbor” provisions, are the
requirements relevant to this findings
document.

Pursuant to CAA section 110(k)(1)(B),
the EPA must determine no later than 6
months after the date by which a state
is required to submit a SIP whether a
state has made a submission that meets
the minimum completeness criteria
established per section 110(k)(1)(A). The
EPA refers to the determination that a
state has not submitted a SIP
submission that meets the minimum
completeness criteria as a “finding of
failure to submit.” If the EPA finds a
state has failed to submit a SIP to meet
its statutory obligation to address
110(a)(2)(D)(E)(I), pursuant to section
110(c)(1) the EPA has not only the
authority, but the obligation, to
promulgate a FIP within 2 years to
address the CAA requirement. This
finding therefore starts a 2-year clock for
promulgation by the EPA of a FIP, in
accordance with CAA section 110(c)(1),
unless prior to such promulgation the
state submits, and the EPA approves, a
submittal from the state to meet the
requirements of CAA section
110(a)(2)(D)(1)() for the 2008 8-hour
ozone NAAQS. The EPA will work with
states subject to these findings of failure
to submit and provide assistance as
necessary to help them develop
approvable submittals in a timely
manner. The EPA notes this action does
not start a mandatory sanctions clock

pursuant to CAA section 179 because
this finding of failure to submit does not
pertain to a part D plan for
nonattainment areas required under
CAA section 110(a)(2)(I) or a SIP call
pursuant to CAA section 110(k)(5).

B. Background on 2008 Ozone NAAQS
and Related Rulemakings

On March 12, 2008, the EPA
strengthened the NAAQS for ozone.?
The EPA revised the previous 8-hour
primary ozone standard of 0.08 parts per
millions (ppm) to 0.075 ppm. The EPA
also revised the secondary 8-hour
standard to the level of 0.075 ppm
making it identical to the revised
primary standard. Infrastructure SIPs
addressing the revised standard were
due March 12, 2011. In September 2009,
the EPA announced it would reconsider
the 2008 8-hour ozone NAAQS.2 To
reduce the workload for states during
the interim period of reconsideration,
the EPA also announced its intention to
propose staying implementation of the
2008 ozone NAAQS for a number of the
requirements. Then, on January 6, 2010,
as part of its voluntary rulemaking on
reconsideration, the EPA proposed to
revise the 2008 NAAQS for ozone from
75 ppb to a level within the range of 60
to 70 ppb. See 75 FR 2938 (January 19,
2010). The EPA indicated its intent to
issue final standards, based upon the
reconsideration, by summer 2011.

On July 6, 2011, the EPA finalized the
Cross-State Air Pollution Rule (CSAPR),
76 FR 48208, in response to the remand
by the United States Court of Appeals
for the District of Columbia Circuit (DC
Circuit) of the EPA’s earlier rule, the
Clean Air Interstate Rule (CAIR).2 See
North Carolina v. EPA, 531 F.3d 896
(D.C. Cir. 2008), modified by 550 F.3d
1176 (remanding CAIR). CSAPR
addresses ozone transport with respect
to the 1997 ozone NAAQS, but does not
address the 2008 ozone standard,
because the 2008 ozone NAAQS was
under reconsideration by the EPA
during the analytical work for CSAPR.

On September 2, 2011, consistent
with the direction of the President, the
Administrator of the Office of
Information and Regulatory Affairs of
the Office of Management and Budget
returned the draft final 2008 ozone

1See 73 FR 16436 (March 27, 2008) (National
Ambient Air Quality Standards for Ozone, Final
Rule).

2The EPA’s Fact Sheet, EPA to reconsider Ozone
Pollution Standards, is available at http://
www.epa.gov/groundlevelozone/pdfs/O3__
Reconsideration._ FACT%20SHEET 091609.pdf.

3 See 70 FR 25162 (May 12, 2005) (Rule To
Reduce Interstate Transport of Fine Particulate
Matter and Ozone (Clean Air Interstate Rule);
Revisions to the Acid Rain Program; Revisions to
the NOx SIP Call, Final Rule).

NAAQS rule to the EPA for further
consideration.* In view of this direction
and the timing of the EPA’s ongoing
periodic review of the ozone NAAQS
required under CAA section 109 (as
announced on September 29, 2008), the
EPA decided to coordinate further
proceedings on its voluntary rulemaking
on reconsideration of the 2008 ozone
NAAQS with that ongoing periodic
review, by deferring the completion of
its voluntary rulemaking on
reconsideration until it completed its
statutorily-required periodic review.5
During this time period for renewed
implementation of the 2008 ozone
standard, however, a number of legal
developments pertaining to the EPA’s
promulgation of CSAPR created
uncertainty over the EPA’s statutory
interpretation and implementation of
the “good neighbor” requirement as to
that standard.

On August 21, 2012, the DC Circuit
issued a decision in EME Homer City
Generation, L.P. v. EPA addressing
several legal challenges to CSAPR and
holding, among other things, that states
had no obligation to submit good
neighbor SIPs until the EPA had first
quantified each state’s good neighbor
obligation.6 Accordingly, under that
decision the submission deadline for
good neighbor SIPs under the CAA
would not necessarily be tied to the
promulgation of a new or revised
NAAQS. While the EPA disagreed with
this interpretation of the statute and
sought review first with the DC Circuit
en banc and then with the United States
Supreme Court, the EPA complied with
the DC Circuit’s ruling during the
pendency of its appeal. In particular, the
EPA indicated that consistent with the
DC Gircuit’s opinion, it would not at
that time issue findings that states had
failed to submit SIPs addressing the
good neighbor requirements in CAA
section 110(a)(2)(D)(@1)(I).” Moreover,
when the EPA made findings that states
had failed to submit infrastructure SIPs

4 See Policy Assessment for the Review of the
Ozone National Ambient Air Quality Standards,
August 2014, pages 1-9. The Policy assessment is
available at http://www.epa.gov/ttn/naaqs/
standards/ozone/data/20140829pa.pdf.

51d.

6 EME Homer City Generation, L.P. v. EPA, 696
F.3d 7, 31 (D.C. Cir. 2012).

7 See, e.g., Memorandum from the Office of Air
and Radiation former Assistant Administrator Gina
McCarthy to the EPA Regions, “Next Steps for
Pending Redesignation Requests and State
Implementation Plan Actions Affected by the
Recent Court Decision Vacating the 2011 Cross-
State Air Pollution Rule,” November 19, 2012; 78
FR 65559 (November 1, 2013) (final action on
Florida infrastructure SIP submission for 2008 8-
hour ozone NAAQS); and 78 FR 14450 (March 6,
2013) (final action on Tennessee infrastructure SIP
submissions for 2008 8-hour ozone NAAQS).
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addressing the 2008 ozone NAAQS, the
EPA explained that it was not issuing
findings as to the good neighbor
requirements in accordance with the
court’s holding in EME Homer City
Generation. 78 FR 2882, 2884 (January
15, 2013) (Findings of Failure To
Submit a Complete State
Implementation Plan for Section 110(a)
Pertaining to the 2008 Ozone National
Ambient Air Quality Standard).

While the DC Circuit declined to
consider the EPA’s appeal en banc,? on
January 23, 2013, the Supreme Court
granted the EPA’s petition for
certiorari.® During 2013 and early 2014,
as the EPA awaited a decision from the
Supreme Court, the EPA initiated efforts
and technical analyses aimed at
identifying and quantifying state good
neighbor obligations for the 2008 ozone
NAAQS. As part of this effort, the EPA
solicited stakeholder input and also
provided states with, and requested
input on, emissions inventories for 2011
and emissions inventory projections for
2018.

On April 29, 2014, the Supreme Court
issued a decision reversing the DC
Circuit’s EME Homer City opinion on
CSAPR and held, among other things,
that under the plain language of the
CAA, states must submit SIPs
addressing the good neighbor
requirement in CAA section
110(a)(2)(D)(i)(I) within 3 years of
promulgation of a new or revised
NAAQS, regardless of whether the EPA
first provides guidance, technical data
or rulemaking to quantify the state’s
obligation. Thus, the Supreme Court
affirmed that states have an obligation
in the first instance to address the good
neighbor provision after promulgation
of a new or revised NAAQS, a holding
that also applies to states’ obligation to
address interstate transport for CAA
section 110(a)(2)(D)(@)() for the 2008
ozone NAAQS.

C. Mandatory Duty Suit for the EPA’s
Failure to Make Findings of Failure To
Submit for States That Did Not Submit
SIPs

On March 15, 2013, several states and
the District of Columbia filed a
complaint challenging the EPA’s
assertion in the January 15, 2013
findings of failure to submit for the 2008
ozone NAAQS infrastructure SIPs that it
did not have the authority to issue
findings as to the good neighbor

8 EME Homer City Generation, L.P. v. EPA, No.
11-1302 (D.C. Cir. January 24, 2013), ECF No.
1417012 (denying the EPA’s motion for rehearing
en banc).

9 EPA v. EME Homer City Generation, L.P., 133 S.
Ct. 2857 (2013) (granting the EPA’s and other
parties’ petitions for certiorari).

provision.10 After the Supreme Court
issued its decision reversing the DC
Circuit’s vacatur of CSAPR, the EPA
requested partial vacatur and remand of
the January 15, 2013 portion of the
findings that pertained to the good
neighbor provision. On August 1, 2014,
the court granted the EPA’s request,
vacating the EPA’s decision not to make
findings of failure to submit with
respect to the good neighbor provision
and remanding the findings to the EPA
for further consideration.

Shortly thereafter, Sierra Club and
WildEarth Guardians filed two separate
cases alleging that the EPA had not
fulfilled its mandatory duty to make
findings of failure to submit good
neighbor SIPs addressing interstate
transport in CAA section
110(a)(2)(D)(i)(I) with respect to the
2008 ozone NAAQS. In the first case,
Sierra Club filed a complaint in the U.S.
District Court for the Northern District
of California (Northern District of
California) on July 15, 2014, seeking an
order to compel the EPA to make
findings of failure to submit with
respect to the 2008 ozone NAAQS good
neighbor SIP for the state of
Tennessee.! On November 18, 2014,
Sierra Club and WildEarth Guardians
filed another complaint in the same
court seeking an order to compel the
EPA to make findings of failure to
submit with respect to the 2008 ozone
NAAQS good neighbor SIPs for the
following states: Arkansas, California,
Connecticut, Georgia, Iowa, Illinois,
Kansas, Massachusetts, Maine,
Michigan, Minnesota, Missouri, New
Hampshire, New Mexico, Oklahoma,
Pennsylvania, Rhode Island, South
Carolina, Virginia, Washington and
West Virginia.'? On January 15, 2015,
the plaintiffs amended their complaint
in the second case to add Alabama,
Florida, North Carolina and Mississippi.
On May 15, 2015, the court entered
judgment ordering the EPA to, by June
30, 2015, sign a notice issuing its
findings of failure to submit with
respect to the 2008 ozone NAAQS
interstate transport SIPs for the 26 states
addressed in both cases.13

The EPA recognizes the practical and
legal uncertainty that has surrounded

10 Maryland v. EPA, Case No. 13-1070 (D.C. Cir.,
filed March 15, 2013).

11 Complaint, Sierra Club vs. McCarthy, Case
4:14—cv—3198-JSW (N.D. Cal. July 15, 2014). The
complaint also included a separate claim regarding
the EPA’s alleged failure to take final action to
approve or disapprove infrastructure SIPs as to a
number of states.

12 Complaint, Sierra Club vs. McCarthy, Case
4:14—cv—05091-YGR (N.D. Cal. November. 18,
2014).

13 See Judgment, Sierra Club v. McCarthy, Case
4:14-cv-05091-YGR (N.D. Cal. May 15, 2015).

the 2008 ozone NAAQS and the proper
interpretation of the good neighbor
provision. States were given the
impression that if the NAAQS were
revised as a result of the
reconsideration, the 3-year SIP deadline
would reset. The EPA also recognizes
that this uncertainty may have
influenced states’ efforts to develop SIPs
to address CAA section 110(a)(2)(D)@1)(I)
requirements for the 2008 ozone
NAAQS. Given that the NAAQS have
not been revised and the United States
Supreme Court overturned the DC
Circuit opinion on CSAPR, March 12,
2011, remains the legally applicable
deadline for good neighbor SIPs for the
2008 8-hour ozone NAAQS.

In response to the orders from the DC
Circuit and the Northern District of
California, the EPA is taking this action
for all states that have failed to submit
complete SIPs addressing CAA section
110(a)(2)(D)(1)(I) for the 2008 ozone
NAAQS. To date, 26 states, the District
of Columbia and Puerto Rico have
submitted complete SIPs addressing
CAA section 110(a)(2)(D)(@i)(I) for the
2008 ozone NAAQS. Three states
specifically identified in the Northern
District of California’s order have made
complete submissions as of the date of
this document. Therefore, the EPA is
issuing national findings of failure to
submit good neighbor SIPs addressing
the requirements of CAA sections
110(a)(2)(D)(1)() as to the 2008 ozone
NAAQS, addressing all states that have
not made complete submissions as to
the date of this document.

D. Further Background Specific to North
Carolina SIP Status

On November 12, 2012, the state of
North Carolina submitted a SIP revision
to the EPA addressing, among other
things, the good neighbor provision of
CAA section 110(a)(2)(D)(i)(I) for the
2008 ozone NAAQS. The submission
was determined to be complete by a
letter dated November 15, 2012. On July
15, 2014, Sierra Club filed a complaint
in the Northern District of California
alleging that the EPA had failed to take
final action on the North Carolina SIP
submission, including the interstate
transport provisions, by the statutory
deadline and asked the court to order
the EPA to take such final action by a
date certain.1# Subsequently, on
September 3, 2014, the state of North
Carolina submitted a letter withdrawing
the good neighbor provision of the
November 12, 2012, infrastructure SIP
submission addressing CAA section

14 Complaint, Sierra Club v. McCarthy, Case 4:14—
cv-03198-JSW, (N.D. Cal. July 15, 2014).
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110(a)(2)(D)(i)(I).15 In reliance on the
withdrawal, Sierra Club filed an
amended complaint on December 12,
2014, that revised its claim to remove
the allegation that the EPA had failed to
act the good neighbor provision of North
Carolina’s SIP.16 The parties to the
litigation subsequently entered into a
consent decree that settled the
remaining claim as to North Carolina.?
In further reliance on the withdrawal,
Sierra Club and WildEarth Guardians
also filed an amended complaint in case
number 4:14—-cv—-05091, discussed
above, alleging that the EPA had failed
to make a finding of failure to submit as
to North Carolina’s good neighbor SIP
for the 2008 ozone NAAQS.18

On June 26, 2015, North Carolina
submitted a letter indicating that it
wished to “rescind” its September 3,
2014 withdrawal of its good neighbor
SIP to address the 2008 ozone
NAAQS.19 The letter explained that the
November 12, 2012 submittal did not
include modeling and that preliminary
air quality modeling released by the
EPA on January 22, 2015, supported its
interstate transport SIP. The letter also
explained that, based on this modeling,
the state concluded “‘it has met its
obligations under CAA section 110(a)(1)
and (2)(D) related to interstate transport

. . and therefore, does not expect” to
be subject to this document finding
certain states’ failure to submit
interstate transport SIPs for the 2008
ozone NAAQS.

On June 30, 2015, the EPA responded
to North Carolina’s June 26, 2015
letter.20 Because the EPA determined
that it was not appropriate to rescind
North Carolina’s prior withdrawal of its
November 12, 2012 SIP submission, and

15 See, Letter from Sheila Holman, Director,
Division of Air Quality, NCDENR, to Heather
McTeer Toney, Regional Administrator, USEPA
Region 4, “Withdrawal of Section 110(a)(2)(D)({)(I)
from North Carolina’s 2008 Ozone Infrastructure
State Implementation Plan Submittal” (September
3,2014).

16 First Amended Complaint, Sierra Club v.
McCarthy, Case 4:14—cv-03198-JSW, (N.D. Cal.
December 12, 2014).

17 See Judgment, Sierra Club v. McCarthy, Case
4:14-cv-03198-JSW, (N.D. Cal. May 15, 2015).

18 See Amended Complaint, Sierra Club v.
McCarthy, Case No. 4:14—cv-05091 (N.D. Cal. Jan.
15, 2015).

19 See Letter from Sheila C. Holman, NCDENR, to
Heather McTeer Toney, USEPA Region 4,
“Recession [sic] of North Carolina’s September 3,
2014, Withdrawal of 2008 Ozone Infrastructure
State Implementation Plan Certification Pertaining
to Interstate Transport (Section 110(a)(2)(D)({1)(1))”
(June 26, 2015).

20 See Letter from Beverly H. Banister, USEPA
Region 4, to Sheila Holman, NCDENR, ‘‘Response
to North Carolina’s June 26, 2015 Letter Seeking to
Rescind the September 3, 2014 Withdrawal of the
2008 Ozone Infrastructure State Implementation
Plan Certification Regarding Interstate Transport”
(June 30, 2015).

because the June 25, 2015, letter relies
on new information and analysis to
support the state’s conclusion regarding
its statutory interstate transport
obligations that was not contained in its
November 12, 2012, SIP submission
(i.e., the preliminary air quality
modeling released by the EPA on
January 22, 2015), the EPA views the
June 26, 2015 letter as a new SIP
submission. Accordingly, the EPA has
evaluated the June 26, 2015 letter for
completeness as a SIP revision pursuant
to the criteria in 40 CFR part 51,
appendix V, and concluded that the
June 26, 2015, letter is an incomplete
SIP submission. The incompleteness
letter notes that North Carolina’s June
26, 2015, letter contains new
information and analysis upon which
North Carolina now relies to support its
conclusions regarding the state’s
statutory obligations to address
interstate transport, in particular the
EPA’s air quality modeling, and that
neither the new information nor North
Carolina’s conclusions relying upon that
information were subject to public
notice and comment per criteria 2.1(f)—
(h) of appendix V. Accordingly, the EPA
is finding in this document that North
Carolina has failed to submit a complete
SIP revision addressing CAA section
110(a)(2)(D)({)(I) as to the 2008 ozone
NAAQS.

III. Findings of Failure To Submit for
States That Failed To Make a Good
Neighbor SIP Submission for the 2008
Ozone NAAQS

Three states (i.e., Connecticut, Rhode
Island and Washington) addressed by
the Northern District of California’s
order have made complete SIP
submittals addressing the good neighbor
provision for the 2008 ozone NAAQS.
Hawaii was not addressed by the
Northern District of California’s order
and the state has submitted a complete
SIP submittal addressing the good
neighbor provision for the 2008 ozone
NAAQS. The EPA is making findings of
failure to submit for 24 states. The EPA
is finding that the following states have
not made a complete good neighbor SIP
submittal to meet the requirements of
CAA section 110(a)(2)(D)(i)(I): Alabama,
Arkansas, California, Florida, Georgia,
Iowa, Illinois, Kansas, Massachusetts,
Maine, Michigan, Minnesota,
Mississippi, Missouri, New Hampshire,
New Mexico, North Carolina,
Oklahoma, Pennsylvania, South
Carolina, Tennessee, Vermont,21
Virginia and West Virginia.

21 We are making a finding for the state of
Vermont even though the state was not addressed
by the Northern District of California’s order. In

IV. Environmental Justice
Considerations

This document is making a
procedural finding that certain states
have failed to submit a SIP to address
CAA section 110(a)(2)(D)(@i)(I) for the
2008 ozone NAAQS. The EPA did not
conduct an environmental analysis for
this rule because this rule would not
directly affect the air emissions of
particular sources. Because this rule
will not directly affect the air emissions
of particular sources, it does not affect
the level of protection provided to
human health or the environment.
Therefore, this action will not have
potential disproportionately high and
adverse human health or environmental
effects on minority, low-income or
indigenous populations.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. This final
rule does not establish any new
information collection requirement
apart from what is already required by
law.

C. Regulatory Flexibility Act (RFA)

This action is not subject to the RFA.
The RFA applies only to rules subject to
notice and comment rulemaking
requirements under the Administrative
Procedure Act (APA), 5 U.S.C. 553, or
any other statute. This rule is not
subject to notice and comment
requirements because the agency has
invoked the APA “good cause”
exemption under 5 U.S.C. 553(b).

D. Unfunded Mandates Reform Act of
1995 (UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action implements
mandates specifically and explicitly set
forth in the CAA under section 110(a)
without the exercise of any policy
discretion by the EPA.

fairness and to fulfill its statutory obligations, the
EPA is addressing all states that have not made a
submittal in this findings document.
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E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. This rule responds to the
requirement in the CAA for states to
submit SIPs under section 110(a) to
address CAA section 110(a)(2)(D)(1)(I)
for the 2008 ozone NAAQS. No tribe is
subject to the requirement to submit an
implementation plan under section
110(a) within 3 years of promulgation of
anew or revised NAAQS. Thus,
Executive Order 13175 does not apply
to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it does not concern an
environmental health risk or safety risk.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

L. National Technology Transfer and
Advancement Act

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes the human health or
environmental risk addressed by this
action will not have potential
disproportionately high and adverse
human health or environmental effects
on minority, low-income or indigenous
populations because it does not affect
the level of protection provided to
human health or the environment. The

EPA’s evaluation of environmental
justice considerations is contained in
section IV of this document.

K. Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a “major rule”
as defined by 5 U.S.C. 804(2).

L. Judicial Review

Section 307(b)(1) of the CAA indicates
which federal Courts of Appeal have
venue for petitions of review of final
agency actions by the EPA under the
CAA. This section provides, in part, that
petitions for review must be filed in the
Court of Appeals for the District of
Columbia Circuit (i) when the agency
action consists of “nationally applicable
regulations promulgated, or final actions
taken, by the Administrator,” or (ii)
when such action is locally or regionally
applicable, if “‘such action is based on
a determination of nationwide scope or
effect and if in taking such action the
Administrator finds and publishes that
such action is based on such a
determination.”

The EPA has determined that this
final rule consisting of findings of
failure to submit certain of the required
good neighbor SIP provisions is
“nationally applicable” within the
meaning of section 307(b)(1). This rule
affects 24 states across the country that
are located in seven of the ten EPA
Regions, 10 different federal circuits,
and multiple time zones.

This determination is appropriate
because, in the 1977 CAA Amendments
that revised CAA section 307(b)(1),
Congress noted that the Administrator’s
determination that an action is of
“nationwide scope or effect” would be
appropriate for any action that has
““scope or effect beyond a single judicial
circuit.” H.R. Rep. No. 95-294 at 323—
324, reprinted in 1977 U.S.C.C.A.N.
1402-03. Here, the scope and effect of
this action extends to the 10 judicial
circuits that include the states across the
country affected by this action. In these
circumstances, section 307(b)(1) and its
legislative history authorize the
Administrator to find the rule to be of
“nationwide scope or effect” and thus to
indicate that venue for challenges lies in
the DC Circuit. Accordingly, the EPA is
determining that this is a rule of
nationwide scope or effect. Under
section 307(b)(1) of the CAA, petitions
for judicial review of this action must be
filed in the United States Court of
Appeals for the District of Columbia
within 60 days from the date this final
action is published in the Federal

Register. Filing a petition for review by
the Administrator of this final action
does not affect the finality of the action
for the purposes of judicial review nor
does it extend the time within which a
petition for judicial review must be
filed, and shall not postpone the
effectiveness of such rule or action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements.

Dated: June 30, 2015.
Janet G. McCabe,
Acting Assistant Administrator.
[FR Doc. 2015-16922 Filed 7—10-15; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2014-0841; FRL-9929-60—
Region 9]

Revisions to the California State
Implementation Plan, South Coast Air
Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking action to
approve a revision to the South Coast
Air Quality Management District
(SCAQMD) portion of the California
State Implementation Plan (SIP). This
revision concerns volatile organic
compound (VOC) emissions from Large
Confined Animal Facilities. We are
approving a local rule to regulate these
emission sources under the Clean Air
Act (CAA or the Act).

DATES: This rule will be effective on
August 12, 2015.

ADDRESSES: The EPA has established
docket number EPA-R09—-OAR-2014—
0841 for this action. Generally,
documents in the docket for this action
are available electronically at http://
www.regulations.gov or in hard copy at
EPA Region IX, 75 Hawthorne Street,
San Francisco, California 94105-3901.
While all documents in the docket are
listed at http://www.regulations.gov,
some information may be publicly
available only at the hard copy location
(e.g., copyrighted material, large maps,
multi-volume reports), and some may
not be available in either location (e.g.,
confidential business information
(CBI). To inspect the hard copy
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materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Nancy Levin, EPA Region IX, (415) 972—
3848, Levin.Nancy@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.
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IV. Incorporation by Reference
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I. Proposed Action

On April 14, 2015, in 80 FR 19931,
the EPA proposed approval of the
following rule that was submitted for
incorporation into the California SIP.

Local agency Rule No.

Rule title

Adopted Submitted

SCAQMD 223

cilities.

Emission Reduction Permits for Large Confined Animal Fa-

06/02/06 03/17/09

Our proposed action contains more
information on the basis for this
rulemaking and on our evaluation of the
submittal.

II. Public Comments and EPA
Responses

The EPA’s proposed action provided
a 30-day public comment period. During
this period, we received no comments.

III. EPA Action

No comments were submitted.
Therefore, as authorized in section
110(k)(3) of the Act, EPA is fully
approving this rule into the California
SIP.

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
SCAQMD rules described in the
amendments to 40 CFR part 52 set forth
below. The EPA has made, and will
continue to make, these documents
available electronically through
www.regulations.gov and in hard copy
at the appropriate EPA office (see the
ADDRESSES section of this preamble for
more information).

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose

substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 11,
2015. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Volatile organic
compounds.
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Dated: June 9, 2015.
Jared Blumenfeld,
Regional Administrator, Region IX.
Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52 [AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

m 2. Section 52.220 is amended by
adding paragraph (c)(363)(i)(F) to read
as follows:

§52.220 Identification of plan.
* * * * *

(C) * x %

(363) * % %

(i) * * %

(F) South Coast Air Quality
Management District.

(1) Rule 223, “Emission Reduction
Permits for Large Confined Animal
Facilities,” adopted on June 2, 2006.
* * * * *

[FR Doc. 2015-16925 Filed 7-10-15; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2014-0833; FRL-9930-31—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Preconstruction
Requirements—Nonattainment New
Source Review

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a State
Implementation Plan (SIP) revision
submitted on August 22, 2013 by the
Maryland Department of the
Environment (MDE) on behalf of the
State of Maryland. This revision
pertains to Maryland’s major
nonattainment New Source Review
(NSR) program, notably preconstruction
permitting requirements for sources of
fine particulate matter (PM, s). This
action is being taken under the Clean
Air Act (CAA).

DATES: This final rule is effective on
August 12, 2015.

ADDRESSES: EPA has established a
docket for this action under Docket ID

Number EPA-R03-OAR-2014-0833. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
David Talley, (215) 814—2117, or by
email at talley.david@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On March 25, 2015 (80 FR 15713),
EPA published a notice of proposed
rulemaking (NPR) for the State of
Maryland. In the NPR, EPA proposed
approval of revisions to Maryland’s
major nonattainment NSR program,
notably preconstruction permitting
requirements for sources of fine
particulate matter (PM, s). The formal
SIP revision (#13—06) was submitted by
MDE on August 22, 2013.

Generally, the revisions incorporate
provisions related to the 2008
“Implementation of the New Source
Review (NSR) Program for Particulate
Matter Less than 2.5 Micrometers
(PM25)”” (2008 NSR PM, s Rule). 73 FR
28321 (May 16, 2008). As discussed in
the NPR, the 2008 NSR PM, 5 Rule (as
well as the 2007 “Final Clean Air Fine
Particle Implementation Rule” (2007
PM. s Implementation Rule) 1), was the
subject of litigation before the United
States Court of Appeals for the District
of Columbia Circuit (D.C. Circuit) in
Natural Resources Defense Council v.
EPA (hereafter, NRDC v. EPA).2 On
January 4, 2013, the D.C. Circuit
remanded to EPA both the 2007 PM, 5
Implementation Rule and the 2008 NSR
PM, 5 Rule. The court found that in both
rules EPA erred in implementing the
1997 PM, s National Ambient Air
Quality Standard (NAAQS) solely
pursuant to the general implementation

172 FR 20586 (April 25, 2007).
2706 F.3d 428 (D.C. Cir. 2013).

provisions of subpart 1 of part D of title
I of the CAA (subpart 1), rather than
pursuant to the additional
implementation provisions specific to
particulate matter in subpart 4 of part D
of title I (subpart 4).3 However, as was
also discussed in the NPR, EPA’s final
actions redesignating all of the areas in
Maryland which were nonattainment for
the 1997 PM» s NAAQS to attainment
obviated the need for MDE to submit a
nonattainment NSR SIP addressing
PM, 5 requirements, including those
under subpart 4. See 80 FR 15714. EPA,
therefore, did not evaluate MDE’s
August 22, 2013 SIP revision submittal
for compliance with subpart 4. To the
extent that any area in Maryland is
designated as nonattainment for PM, s
in the future, MDE will have to make a
submittal under CAA section 189
addressing how its nonattainment NSR
permitting program satisfies all of the
statutory requirements pertaining to
PMa 5, including subpart 4.

II. Summary of SIP Revision

The 2008 NSR PM, s Rule: (1)
Required NSR permits to address
directly emitted PM> s and precursor
pollutants; (2) established significant
emission rates for direct PM, s and
precursor pollutants (including sulfur
dioxide (SO,) and oxides of nitrogen
(NOx)); (3) established PM> 5 emission
offsets; and (4) required states to
account for gases that condense to form
particles (condensables) in PM, s
emission limits.

To implement these provisions,
Maryland amended Regulation .01
under COMAR 26.11.01 (General
Administrative Provisions) and
Regulations .01 and .02 under COMAR
26.11.17 (Nonattainment Provisions for
Major New Sources and Major
Modifications). The general definitions
at COMAR 26.11.01.01 were amended to
add definitions of “PM, 5" and “PM 5
emissions.” COMAR 26.11.17 contains
the preconstruction requirements for
new major stationary sources and major
modifications locating in nonattainment
areas. The definitions of “regulated NSR
pollutant” and “significant”” under
COMAR 26.11.17.01 were amended.
The amended definitions require that
sources account for the condensable
fraction of PM,o and PM, 5, require that
NOx and SO; be regulated as precursors
to PMo and PM; 5, and establish

3The court’s opinion did not specifically address
the point that implementation under subpart 4
requirements would still require consideration of
subpart 1 requirements, to the extent that subpart
4 did not override subpart 1. EPA assumes that the
court presumed that EPA would address this issue
of potential overlap between subpart 1 and subpart
4 requirements in subsequent actions.
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significant emission rates (SERs) for
PM, 5 and its precursors. COMAR
26.11.17.02 was revised to specify that
all of the major nonattainment NSR
preconstruction requirements of the
chapter are applicable to new major
stationary sources and major
modifications that are major for PM, s or
its precursors. COMAR 26.11.17.02 was
also revised to clarify that in addition to
the requirements of that chapter, the
Prevention of Significant Deterioration
(PSD) requirements of COMAR
26.11.04.16 may also apply to sources
locating in nonattainment areas.

Other specific requirements of MDE’s
August 22, 2013 SIP revision submittal
and the rationale for EPA’s proposed
action are explained in the NPR and
will not be restated here. No public
comments were received on the NPR.

II1. Final Action

EPA is approving MDE’s August 22,
2013 submittal as a revision to the
Maryland SIP.

IV. Incorporation by Reference

In this rulemaking action, the EPA is
finalizing regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the MDE
rules regarding definitions and
permitting requirements discussed in
section II of this preamble. The EPA has
made, and will continue to make, these
documents generally available
electronically through
www.regulations.gov and/or in hard
copy at the appropriate EPA office (see
the ADDRESSES section of this preamble
for more information).

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

CAA and applicable Federal regulations.

42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office

of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

¢ is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,

the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 11, 2015. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
pertaining to Maryland’s nonattainment
NSR program may not be challenged
later in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: June 26, 2015.
William C. Early,
Acting Regional Administrator, Region III.

For the reasons stated in the
preamble, title 40, chapter I, of the Code
of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart V—Maryland

m 2.In §52.1070, the table in paragraph
(c) is amended by revising the entries
for COMAR 26.11.01.01, 26.11.17.01,
and 26.11.17.02 to read as follows:

§52.1070 Identification of plan.
* * * * *
(C) * * %
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EPA-APPROVED REGULATIONS, TECHNICAL MEMORANDA, AND STATUTES IN THE MARYLAND SIP

Code of Maryland
Administrative

State effective

EPA approval

Additional explanation/

Regulations (COMAR) Title/subject date date citation at 40 CFR 52.1100
citation
26.11.01 General Administrative Provisions

26.11.01.01 ............... Definitions .......cccovveeiieiiiiicen, 7/8/13 7/13/15 [Insert Federal Register

citation].
26.11.17 Requirements for Major New Sources and Modifications

26.11.17.01 .....cce... Definitions ......cccoeeiveeiiiieeeiieene 7/8/13 7/13/15 [Insert Federal Register
citation].

26.11.17.02 ............... Applicability ........ccccoeeniiiiiiiiens 7/8/13 7/13/15 [Insert Federal Register
citation].

* * * * *

[FR Doc. 2015-16918 Filed 7-10-15; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R04-OAR-2014-0870; FRL-9930-49-
Region 4]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Tennessee; Redesignation
of the Knoxville 2008 8-Hour Ozone
Nonattainment Area to Attainment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking four separate
final actions related to a state
implementation plan (SIP) revision
submitted by the State of Tennessee,
through the Tennessee Department of
Environment and Conservation (TDEC),
Division of Air Pollution Control, on
November 14, 2014, for the Knoxville,
Tennessee 8-hour ozone nonattainment
area (hereinafter referred to as the
“Knoxville Area’” or “Area’). The
Knoxville Area includes a portion of
Anderson County as well as Blount and
Knox Counties in their entireties. EPA is
approving the base year emissions
inventory for the 2008 8-hour ozone
national ambient air quality standards
(NAAQS) for the Knoxville Area;
determining that the Knoxville Area is
attaining the 2008 8-hour ozone
NAAQS; approving into the SIP the
State’s plan for maintaining attainment
of the 2008 8-hour ozone NAAQS in the

Area, including the 2011 and 2026
motor vehicle emission budgets
(MVEBs) for nitrogen oxides (NOx) and
volatile organic compounds (VOC); and
redesignating the Area to attainment for
the 2008 8-hour ozone NAAQS. EPA is
also finding the 2011 and 2026 MVEBs
for NOx and VOC for the Knoxville Area
adequate for the purposes of
transportation conformity.

DATES: This rule is effective August 12,
2015.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2014-0870. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information may not be publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section
(formerly the Regulatory Development
Section), Air Planning and
Implementation Branch (formerly the
Air Planning Branch), Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: Jane
Spann or Tiereny Bell of the Air
Regulatory Management Section, in the
Air Planning and Implementation
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Ms.
Spann may be reached by phone at (404)
562—9029 or via electronic mail at
spann.jane@epa.gov. Ms. Bell may be
reached by phone at (404) 562—-9088 or
via electronic mail at bell.tiereny@
epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background for Final Actions

On May 21, 2012, EPA designated
areas as unclassifiable/attainment or
nonattainment for the 2008 8-hour
ozone NAAQS that was promulgated on
March 27, 2008. See 77 FR 30088. The
Knoxville Area was designated as
nonattainment for the 2008 8-hour
ozone NAAQS and classified as a
marginal nonattainment area. On
November 14, 2014, TDEC requested
that EPA redesignate the Area to
attainment for the 2008 8-hour ozone
NAAQS and submitted a SIP revision
containing a base year emissions
inventory for the Area to address the
requirements of Clean Air Act (CAA or
Act) section 182(a)(1) and the State’s
plan for maintaining attainment of the
2008 8-hour ozone standard in the Area,
including the 2011 and 2026 MVEBs for
NOx and VOC. In a notice of proposed
rulemaking (NPR) published on May 21,
2015, EPA proposed to approve the base
year emissions inventory for the 2008 8-
hour ozone NAAQS for the Knoxville
Area; to determine that the Knoxville
Area is attaining the 2008 8-hour ozone
NAAQS; to approve into the SIP the
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State’s plan for maintaining attainment
of the 2008 8-hour ozone standard in the
Area, including the 2011 and 2026
MVEBs for NOx and VOC; and to
redesignate the Area to attainment for
the 2008 8-hour ozone NAAQS. See 80
FR 29237. In that notice, EPA also
notified the public of the status of the
Agency’s adequacy determination for
the Knoxville Area NOx and VOC
MVEBs.! The details of Tennessee’s
submittal and the rationale for EPA’s
actions are explained in the NPR. EPA
received one comment on the May 21,
2015, NPR. This comment is provided
in the docket for today’s final actions
and supports those actions. EPA’s
response to the comment is provided
below.

II. EPA’s Response to Comment

The Commenter ‘“‘support[s] this
docket as written”” and states that “it is
clear the metro area [Knoxville] is in
attainment of the 2008 8-hour ozone
standard.” Although supportive of the
actions, the Commenter is “somewhat
suspicious of the large projected
decreases in NOx from [on] road
sources, given that vehicle traffic will
almost certainly be increasing
throughout the modeled time period.”
The Commenter believes that it “seems
likely that smaller. . .reductions in
NOx from [on] road sources. . . will
still result in continued attainment of
the ozone standard given that current
NOx emissions are resulting in ozone
attainment.”

EPA does not view this comment as
adverse. Regarding the magnitude of the
projected on-road mobile source NOx
emissions reductions given increased
vehicle traffic, EPA notes that
Tennessee used the interagency
consultation process required by 40 CFR
part 93 (known as the Transportation
Conformity Rule) which requires EPA,
the United States Department of
Transportation, metropolitan planning
organizations (MPOs), state departments
of transportation, and State and local air
quality agencies to work together to
develop applicable implementation
plans. The planning assumptions used
to develop on-road NOx emissions
estimates for the Knoxville Area
maintenance plan applied emissions

1Tennessee’s November 14, 2015, SIP
submission, including the Knoxville Area NOx and
VOC MVEBs, was open for public comment on
EPA’s adequacy Web site on December 4, 2014,
found at: http://www.epa.gov/otaq/stateresources/
transconf/currsips.htm#knx-tn. The EPA public
comment period on adequacy for the MVEBs for
2011 and 2026 for the Knoxville Area closed on
January 5, 2015. No comments, adverse or
otherwise, were received during EPA’s adequacy
process for the MVEBs associated with Tennessee’s
maintenance plan.

factors developed from the latest EPA-
approved mobile emissions model
(known as the Motor Vehicle Emissions
Simulator or MOVES2014) and did
consider increased vehicle traffic by
incorporating the increased vehicle
miles travelled from the MPQO’s travel
demand model. MOVES2014 is the
state-of-the-science emissions model
that incorporates the newest emissions
control regulatory programs.

II1. What are the effects of these
actions?

Approval of Tennessee’s
redesignation request changes the legal
designation of Blount and Knox
Counties and the portion of Anderson
County included in the Knoxville Area,
found at 40 CFR 81.343, from
nonattainment to attainment for the
2008 8-hour ozone NAAQS. Approval of
Tennessee’s associated SIP revision also
incorporates a plan for maintaining the
2008 8-hour ozone NAAQS in the
Knoxville Area through 2026 and a
section 182(a)(1) base year emissions
inventory into the Tennessee SIP. The
maintenance plan establishes NOx and
VOC MVEBs for 2011 and 2026 for the
Knoxville Area and includes
contingency measures to remedy any
future violations of the 2008 8-hour
ozone NAAQS and procedures for
evaluation of potential violations. The
NOx MVEBs for 2011 and 2026 are
41.62 tons per day (tpd) and 17.69 tpd,
respectively. The VOC MVEBs for 2011
and 2026 are 19.71 tpd and 10.49 tpd,
respectively. Additionally, EPA is
finding the newly-established NOx and
VOC MVEBs for the Knoxville Area
adequate for the purpose of
transportation conformity. Within 24
months from this final rule, the
transportation partners will need to
demonstrate conformity to the new NOx
and VOC MVEBs pursuant to 40 CFR
93.104(e).

IV. Final Actions

EPA is taking four separate but related
actions regarding the Knoxville Area’s
redesignation to attainment and
maintenance of the 2008 8-hour ozone
NAAQS. First, EPA is approving
Tennessee’s section 182(a)(1) base year
emissions inventory for the 2008 8-hour
ozone standard for the Knoxville Area
into the SIP. Approval of the base year
inventory is a prerequisite for EPA to
redesignate the Area from
nonattainment to attainment.

Second, EPA is determining that the
Knoxville Area is attaining the 2008 8-
hour ozone NAAQS based on complete,
quality-assured and certified monitoring
data for the 2011-2013 monitoring
period. The 2012—-2014 data in the Air

Quality System indicates that the Area
is continuing to attain the 2008 8-hour
ozone NAAQS.

Third, EPA is approving the
maintenance plan for the Knoxville
Area, including the NOx and VOC
MVEB:s for 2011 and 2026, into the
Tennessee SIP (under CAA section
175A). The maintenance plan
demonstrates that the Area will
continue to maintain the 2008 8-hour
ozone NAAQS, and the budgets meet all
of the adequacy criteria contained in 40
CFR 93.118(e)(4) and (5).

Fourth, EPA is determining that
Tennessee has met the criteria under
CAA section 107(d)(3)(E) for the
Knoxville Area for redesignation from
nonattainment to attainment for the
2008 8-hour ozone NAAQS. On this
basis, EPA is approving Tennessee’s
redesignation request for the 2008 8-
hour ozone NAAQS for the Knoxville
Area. As mentioned above, approval of
the redesignation request changes the
official designation of Blount and Knox
Counties and the portion of Anderson
County in the Knoxville Area for the
2008 8-hour ozone NAAQS from
nonattainment to attainment, as found
at 40 CFR part 81.

EPA is also finding the newly-
established NOx and VOC MVEBs for
the Knoxville Area adequate for the
purpose of transportation conformity.
Within 24 months from this final rule,
the transportation partners will need to
demonstrate conformity to the new NOx
and VOC MVEBs pursuant to 40 CFR
93.104(e).

V. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of the
maintenance plan under CAA section
107(d)(3)(E) are actions that affect the
status of geographical area and do not
impose any additional regulatory
requirements on sources beyond those
required by state law. A redesignation to
attainment does not in and of itself
impose any new requirements, but
rather results in the application of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, these actions
merely approve state law as meeting
Federal requirements and do not impose
additional requirements beyond those
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imposed by state or federal law. For
these reasons, these actions:

e Are not a significant regulatory
actions subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ are not economically significant
regulatory actions based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e are not a significant regulatory
action subject to Executive Order 13211
(66 FR 28355, May 22, 2001);

e are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible

methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 11, 2015. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of

such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

40 CFR Part 81

Environmental protection, Air
pollution control.

Dated: July 6, 2015.
Heather McTeer Toney,
Regional Administrator, Region 4.

40 CFR parts 52 and 81 are amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart RR—Tennessee

m 2. Section 52.2220(e) is amended by
adding two new entries for 2008 8-
hour Ozone Maintenance Plan for the
Knoxville Area” and 2008 8-hour
Ozone Emissions Inventory for the
Knoxville Area” at the end of the table
to read as follows:

§52.2220 Identification of plan.

* * * * *

(e) * x %

EPA-APPROVED TENNESSEE NON-REGULATORY PROVISIONS

. . State
Name of non-regulatory SIP Applicable geographic or non- . .
provision attainment area effde;ttéve EPA Approval date Explanation

2008 8-hour Ozone Mainte-
nance Plan for the Knoxville
Area.

2008 8-hour Ozone Emissions
Inventory for the Knoxuville
Area.

County.

County.

Blount County, Knox County,
and a portion of Anderson

Blount County, Knox County,
and a portion of Anderson

cation].

11/14/14

11/14/14  7/13/15 [Insert citation of publi-

PART 81—DESIGNATION OF AREAS
FOR AIR QUALITY PLANNING
PURPOSES

m 3. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 4.In § 81.343, the table entitled
“Tennessee-2008 8-Hour Ozone NAAQS
(Primary and secondary)” is amended
by revising the entries for “Knoxville,

TN,” “Anderson County (part),”
“Blount County,” and “Knox County”
to read as follows:

§81.343 Tennessee.

* * * * *
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TENNESSEE-2008 8-HOUR OzONE NAAQS
[Primary and secondary]

Designated area

Designation Category/Classification

Date Type Date ' Type

Knoxville, TN2 .......ccccoeeiiiiieeenn. This action is effective 7/13/15 .... Atainment .........cccccovieiiiiiiiiiies e
Anderson County (part):

2000 Census
213.02.

tracts:

BIOUNT COUNY ..utiiiiiiiiciriciiiis ettt ettt e s eiee heeseessesseeasesseeaseabe e e e sbe e e e sreenenreeneane teneesresneenrenneennenneas
KNOX COUNTY .eoiiiiiciiiiiiis e is eeseesreae e e s e s e s e e e sa e s e s sr e s e e s e e e ane seaeeseesee e are e areas

*

1This date is July 20, 2012, unless otherwise noted.
2Excludes Indian country located in each area, unless otherwise noted.
3|ncludes any Indian country in each county or area, unless otherwise specified.

* * * *

*

[FR Doc. 2015-17055 Filed 7-10—15; 8:45 am]
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

5 CFR Parts 1600, 1601, and 1651

Default Investment Fund

AGENCY: Federal Retirement Thrift
Investment Board

ACTION: Proposed rule with request for
comments.

SUMMARY: The Federal Retirement Thrift
Investment Board (Agency) proposes to
amend its regulations to change the
default investment fund for certain
participants in the Thrift Savings Plan
(TSP).

DATES: Submit comments on or before
August 12, 2015.

ADDRESSES: You may submit comments
using one of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov at Docket ID
number FRTIB-2015-0002. Follow the
instructions for submitting comments.

e Mail: Office of General Gounsel,
Attn: James Petrick, Federal Retirement
Thrift Investment Board, 77 K Street
NE., Suite 1000, Washington, DC 20002.

e Hand Delivery/Courier: The address
for sending comments by hand delivery
or courier is the same as that for
submitting comments by mail.

e Facsimile: Comments may be
submitted by facsimile at (202) 942—
1676.

The most helpful comments explain
the reason for any recommended change
and include data, information, and the
authority that supports the
recommended change.

FOR FURTHER INFORMATION CONTACT:
Austen Townsend at (202) 864—8647.
SUPPLEMENTARY INFORMATION: The
Agency administers the TSP, which was
established by the Federal Employees’
Retirement System Act of 1986
(FERSA), Public Law 99-335, 100 Stat.
514. The TSP provisions of FERSA are
codified, as amended, largely at 5 U.S.C.
8351 and 8401-79. The TSP is a tax-
deferred retirement savings plan for
Federal civilian employees, members of

the uniformed services, and spouse
beneficiaries. The TSP is similar to cash
or deferred arrangements established for
private-sector employees under section
401(k) of the Internal Revenue Code (26
U.S.C. 401(k)).

On December 18, 2014, the President
signed the Smart Savings Act (“the
Act”), Public Law 113—255 (128 Stat.
2920). The Act directed the Agency to
invest any sums available for
investment in the TSP for which an
election has not been made in an age-
appropriate target date asset allocation
investment fund. The Act excluded
contributions made by members of the
uniformed services for which an
election has not been made. This
proposed rule would conform the
Agency’s regulations to the
requirements of the Act.

New Default Investment Fund for
Certain Participants

This proposed regulation would
change the TSP’s default investment
fund from the TSP’s Government
Securities Investment Fund (G Fund) to
the age-appropriate TSP Lifecycle Fund
(L Fund) for the following persons: (1)
A civilian employee with a newly
established TSP account; (2) a rehired
civilian employee who has a zero
account balance; and (3) the surviving
spouse beneficiary of a deceased TSP
participant for whom a beneficiary
participant account is established. The
default investment fund for uniformed
services participants will remain the G
Fund as required by the Act. In the case
of a rehired civilian participant who has
a positive account balance and a
contribution allocation in effect, the
participant’s contribution allocation
will remain in effect. In the case of a
rehired participant who has a positive
account balance and no contribution
allocation in effect, the participant’s
new contribution will continue to be
invested in the G Fund. Participants
whose default investment fund is the
age-appropriate L Fund will receive a
notification concerning investment risk
before enrollment or as soon as
practicable thereafter.

Regulatory Flexibility Act

I certify that this proposed regulation
will not have a significant economic
impact on a substantial number of small
entities. This proposed regulation will
affect Federal civilian employees and
spouse beneficiaries who participate in

the Thrift Savings Plan, which is a
Federal defined contribution retirement
savings plan created under the Federal
Employees’ Retirement System Act of
1986 (FERSA), Public Law 99-335, 100
Stat. 514, and which is administered- by
the Agency.

Paperwork Reduction Act

I certify that these proposed
regulations do not require additional
reporting under the criteria of the
Paperwork Reduction Act.

Unfunded Mandates Reform Act of
1995

Pursuant to the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 602, 632,
653, 1501-1571, the effects of this
proposed regulation on state, local, and
tribal governments and the private
sector have been assessed. This
proposed regulation will not compel the
expenditure in any one year of $100
million or more by state, local, and
tribal governments, in the aggregate, or
by the private sector. Therefore, a
statement under section 1532 is not
required.

List of Subjects in 5 CFR Parts 1600,
1601, and 1651

Government employees, Pensions,
Retirement.

Gregory T. Long,

Executive Director, Federal Retirement Thrift
Investment Board.

For the reasons stated in the
preamble, the Agency proposes to
amend 5 CFR chapter VI as follows:

PART 1600—EMPLOYEE
CONTRIBUTION ELECTIONS,
CONTRIBUTION ALLOCATIONS, AND
AUTOMATIC ENROLLMENT
PROGRAM

m 1. The authority citation for part 1600
continues to read as follows:

Authority: 5 U.S.C. 8351, 8432(a), 8432(b),
8432(c), 8432(j), 8432d, 8474(b)(5) and (c)(1).

m 2. Amend § 1600.37 by revising the
heading, the introductory text, and
paragraphs (c) and (d), and by adding
paragraph (e) to read as follows:

§1600.37 Notice.

The Board shall furnish all new
employees and all rehired employees
covered by the automatic enrollment
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program a notice that accurately
describes:
* * * * *

(c) The fund in which the default
employee and agency contributions will
be invested unless the employee makes
a contribution allocation;

(d) The employee’s ability to request
a refund of any default employee
contributions (adjusted for allocable
gains and losses) and the procedure to
request such a refund; and

(e) That an investment in any fund
other than the G Fund is made at the
employee’s risk, that the employee is
not protected by the United States
Government or the Board against any
loss on the investment, and that neither
the United States Government nor the
Board guarantees any return on the
investment.

PART 1601—PARTICIPANTS’
CHOICES OF TSP FUNDS

m 3. The authority citation for part 1601
continues to read as follows:

Authority: 5 U.S.C. 8351, 8432d, 8438,
8474(b)(5) and (c)(1).

m 4. Amend § 1601.13, by revising
paragraphs (a)(3) and (4), redesignating
paragraph (a)(5) as (a)(6) and revising it,
and adding a new paragraph (a)(5) to
read as follows:

§1601.13 Elections.

(a) * k%

(3) A uniformed services participant
or a participant enrolled prior to
[EFFECTIVE DATE OF FINAL
REGULATION] who elects for the first
time to invest in a TSP Fund other than
the G Fund must execute an
acknowledgement of risk in accordance
with § 1601.33;

(4) All deposits made on behalf of a
participant enrolled prior to
[EFFECTIVE DATE OF FINAL
REGULATION] or a uniformed services
participant who does not have a
contribution allocation in effect will be
invested in the G Fund. A participant
who is enrolled prior to [EFFECTIVE
DATE OF FINAL REGULATION] and
subsequently rehired after [EFFECTIVE
DATE OF FINAL REGULATION] and
has a positive account balance will be
considered enrolled prior to
[EFFECTIVE DATE OF FINAL
REGULATION] for purposes of this
paragraph;

(5) All deposits made on behalf of a
participant first enrolled on or after
[EFFECTIVE DATE OF FINAL
REGULATION] who does not have a
contribution allocation in effect will be
invested in the age-appropriate TSP
Lifecycle Fund; and

(6) Once a contribution allocation
becomes effective, it remains in effect
until it is superseded by a subsequent
contribution allocation or the
participant’s account balance is reduced
to zero. If a rehired participant has a
positive account balance and a
contribution allocation in effect, then
the participant’s contribution allocation
will remain in effect until a new
allocation is made. If, however, the
participant has a zero account balance,
then the participant’s contributions will
be allocated to the age-appropriate TSP
Lifecycle Fund until a new allocation is
made.

* * * * *

§1601.22 [Amended]

m 5. Amend § 1601.22 by removing
paragraph (a)(3).

m 6. Amend § 1601.33 by revising the
first sentence of paragraph (a), to read as
follows:

§1601.33 Acknowledgement of risk.

(a) A uniformed services participant
or a participant enrolled prior to
[EFFECTIVE DATE OF FINAL
REGULATION] who wants to invest in
a TSP Fund other than the G Fund must
execute an acknowledgement of risk for
that fund. * * *

* * * * *

PART 1651—DEATH BENEFITS

m 7. The authority citation for part 1651
continues to read as follows:

Authority: 5 U.S.C. 8424(d), 8432d,
8432(j), 8433(e), 8435(c)(2), 8474(b)(5) and
8474(c)(1).

m 8. Amend § 1651.2, by revising the
last sentence of paragraph (d) to read as
follows:

§1651.2 Entitlement to funds in a
deceased participant’s account.

* * * * *

(d) * * * The account will accrue
earnings at the G Fund rate in
accordance with 5 CFR part 1645 until
it is paid out or a beneficiary participant
account is established under this part.

m 3. Amend § 1651.19, by revising the
first sentence of paragraph (a) to read as
follows:

§1651.19 Beneficiary participant
accounts.
* * * * *

(a) * * * Regardless of the allocation
of the deceased participant’s account
balance at the time of his or her death,
each beneficiary participant account,
once established, will be allocated 100
percent to the age-appropriate TSP

Lifecycle Fund based on the beneficiary
participant’s date of birth. * * *

* * * * *

[FR Doc. 2015-16867 Filed 7-10-15; 8:45 am]
BILLING CODE 6760-01-P

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

5 CFR Part 1653

Criminal Restitution Orders

AGENCY: Federal Retirement Thrift
Investment Board.

ACTION: Proposed rule with request for
comments.

SUMMARY: The Federal Retirement Thrift
Investment Board (Agency) proposes to
amend its procedures for processing
criminal restitution orders to: (1)
Require an enforcement letter from the
Department of Justice stating that
restitution has been ordered under the
Mandatory Victims Restitution Act; and
(2) provide that the Agency will treat a
judgment ordering restitution under the
Mandatory Victims Restitution Act as a
final judgment. The Agency also
proposes to make two technical
corrections.

DATES: Submit comments on or before
August 12, 2015.

ADDRESSES: You may submit comments
using one of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov at Docket ID
number FRTIB-2015-0001. Follow the
instructions for submitting comments.

e Mail: Office of General Counsel,
Attn: James Petrick, Federal Retirement
Thrift Investment Board, 77 K Street
NE., Suite 1000, Washington, DC 20002.

¢ Hand Delivery/Courier: The address
for sending comments by hand delivery
or courier is the same as that for
submitting comments by mail.

e Facsimile: Comments may be
submitted by facsimile at (202) 942—
1676.

The most helpful comments explain
the reason for any recommended change
and include data, information, and the
authority that supports the
recommended change.

FOR FURTHER INFORMATION CONTACT:
Laurissa Stokes at (202) 942—1645.
SUPPLEMENTARY INFORMATION: The
Agency administers the Thrift Savings
Plan (TSP), which was established by
the Federal Employees’ Retirement
System Act of 1986 (FERSA), Public
Law 99-335, 100 Stat. 514. The TSP
provisions of FERSA are codified, as
amended, largely at 5 U.S.C. 8351 and
8401-79. The TSP is a tax-deferred
retirement savings plan for Federal
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civilian employees and members of the
uniformed services. The TSP is similar
to cash or deferred arrangements
established for private-sector employees
under section 401(k) of the Internal
Revenue Code (26 U.S.C. 401(k)).

The Agency’s governing statute
includes an anti-alienation provision
that generally protects TSP funds from
execution, levy, attachment,
garnishment, or other legal process. 5
U.S.C. 8437(c)(2). However, there are
exceptions for certain court orders such
as criminal restitution orders under the
Mandatory Victims Restitution Act
(MVRA) of 1996. The Department of
Justice (DOJ) may request a payment
from a participant’s TSP account to
enforce a judgment that orders
restitution under the MVRA.

On September 10, 2014, the Agency
published regulations explaining the
Agency’s procedures for processing
payments for the enforcement of
criminal restitution orders. 79 FR 53603
(September 10, 2014).

Requirement To Provide an
Enforcement Letter

Various statutes grant courts the
authority to order, or compel them to
order, convicted offenders to pay
restitution to victims as part of their
sentences. Only orders for restitution
under 18 U.S.C. 3663A can be enforced
against a TSP account.

Judgments ordering restitution often
do not reference the statutory authority
or statutory mandate under which the
court ordered restitution. This leaves
the Agency to determine the authority
or mandate under which the court
ordered restitution. The Agency believes
the DOYJ is better positioned to
determine the authority or mandate
under which the court ordered
restitution. Therefore, the Agency
proposes to amend 5 CFR part 1653 to
require an enforcement letter from the
DOJ stating that the court ordered
restitution under 18 U.S.C. 3663A. The
Agency will rely on the DOJ’s assertion
that the court ordered restitution under
18 U.S.C. 3663A.

Treatment of a Judgment Ordering
Restitution Under 18 U.S.C. 3663A as a
Final Judgment

The Agency has received requests
from several participants to stay
payment from their TSP accounts
pending the outcome of an appeal of a
judgment ordering restitution under 18
U.S.C. 3663A or the underlying
conviction. The Agency’s policy is to
deny such requests and treat the
judgment as a final judgment. This
policy is consistent with 18 U.S.C.
3664(0), which says that a sentence that

imposes an order of restitution is a final
judgment notwithstanding the fact that
it may be corrected, amended, or
appealed. The Agency proposes to
amend 5 CFR part 1653 to codify this

policy.

Technical Corrections

Paragraph (c)(5) of § 1653.33 provides
that the TSP will not honor a criminal
restitution order that requires a series of
payments. The Agency proposes to
amend paragraph (c)(5) to provide that
the TSP will not honor a criminal
restitution order that requires ‘‘the TSP
to make” a series of payments. The
Agency also proposes to replace certain
references to a ‘“‘restitution order” in 5
CFR part 1653, subpart D with the
defined term ‘“‘criminal restitution
order” to avoid any ambiguity with
respect to whether the regulations refer
to the underlying judgment itself or the
documents necessary to enforce the
judgment against a TSP account. For
consistency, the Agency also proposes
to replace certain references to a “levy”
with the defined term “‘tax levy.”

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities.
This regulation will affect Federal
employees and members of the
uniformed services who participate in
the Thrift Savings Plan, which is a
Federal defined contribution retirement
savings plan created under the Federal
Employees’ Retirement System Act of
1986 (FERSA), Public Law 99-335, 100
Stat. 514, and which is administered by
the Agency.

Paperwork Reduction Act

I certify that these proposed
regulations do not require additional
reporting under the criteria of the
Paperwork Reduction Act.

Unfunded Mandates Reform Act of
1995

Pursuant to the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 602, 632,
653, 1501-1571, the effects of this
regulation on state, local, and tribal
governments and the private sector have
been assessed. This proposed regulation
will not compel the expenditure in any
one year of $100 million or more by
state, local, and tribal governments, in
the aggregate, or by the private sector.
Therefore, a statement under section
1532 is not required.

List of Subjects in 5 CFR Part 1653

Claims, Government employees,
Pensions, Retirement, Taxes.

Gregory T. Long,
Executive Director, Federal Retirement Thrift
Investment Board.

For the reasons stated in the
preamble, the Agency proposes to
amend 5 CFR chapter VI as follows:

PART 1653—COURT ORDERS AND
LEGAL PROCESSES AFFECTING
THRIFT SAVINGS PLAN ACCOUNTS

m 1. The authority citation for part 1653
continues to read as follows:

Authority: 5 U.S.C. 8432d, 8435, 8436(b),
8437(e), 8439(a)(3), 8467, 8474(b)(5), and
8474(c)(1).

m 2. Amend § 1653.31(b), by revising the
definition for “criminal restitution
order” and adding a definition for
“enforcement letter” in alphabetical
order to read as follows:

§1653.31 Definitions.
* * * * *
(b) * *x %

Criminal restitution order means a
complete copy of a judgment in a
criminal case issued by a federal court
ordering restitution for a crime under 18
U.S.C. 3663A.

Enforcement letter means a letter
received from the Department of Justice
requesting a payment from a
participant’s TSP account to enforce a
criminal restitution order.

* * * * *

m 3. Amend § 1653.33 by:
m a. Revising paragraph (b)(2) and
adding paragraph (b)(3),
m b. Replacing the words “restitution
order” wherever they appear not
preceded by the word “criminal” with
the words ‘““criminal restitution order”
in paragraphs (c)(1) and (2); and
m c. Revising paragraphs (c)(3), (c)(5),
and (c)(6).

The revisions read as follows:

§1653.33 Qualifying criminal restitution
order.
* * * * *

(b) * * *

(2) The criminal restitution order
must require the participant to pay a
stated dollar amount as restitution.

(3) The criminal restitution order
must be accompanied by an
enforcement letter that states the
restitution is ordered under 18 U.S.C.
3663A. The enforcement letter must
expressly refer to the “Thrift Savings
Plan” or describe the TSP in such a way
that it cannot be confused with other
Federal Government retirement benefits
or non-Federal retirement benefits.



Federal Register/Vol. 80, No. 133/Monday, July 13, 2015/Proposed Rules

39977

(C) * k%

(3) A criminal restitution order
accompanied by an enforcement letter
that requires the TSP to make a payment
in the future;

* * * * *

(5) A criminal restitution order
accompanied by an enforcement letter
that requires TSP to make a series of
payments;

(6) A criminal restitution order
accompanied by an enforcement letter
that designates the specific TSP Fund,
source of contributions, or balance from
which the payment or portions of the
payment shall be made.

m 4. Amend § 1653.34 by revising the
last sentence of paragraph (b)
introductory text to read as follows:

§1653.34 Processing Federal tax levies
and criminal restitution orders.
* * * * *

(b) * * * To be complete, a tax levy
or criminal restitution order must meet
all the requirements of § 1653.32 or
§ 1653.33; it must also provide (or be
accompanied by a document or

enforcement letter that provides):
* * * * *

m 5. Amend § 1653.35, by revising the
first sentence of the introductory text
and revising paragraph (a) to read as
follows:

§1653.35 Calculating entitlement.

A tax levy or criminal restitution
order can only require the payment of
a stated dollar amount from the TSP.
The payee’s entitlement will be the
lesser of:

(a) The dollar amount stated in the tax
levy or enforcement letter; or
* * * * *
m 6. Amend § 1653.36 by:
m a. Replacing the word “levy”
wherever it appears not preceded by the
word “tax’’ with the words “tax levy”
in paragraph (a);
m b. Replacing the words “‘restitution
order” wherever they appear not
preceded by the word “criminal” with
the words ““criminal restitution order”
and by replacing the word “levy”
wherever it appears not preceded by the
word ‘“‘tax”” with the words “tax levy”
in paragraph (c);
m c. Revising paragraph (d) introductory
text;
m d. Replacing the word “levy”
wherever it appears not preceded by the
word “tax” with the words “tax levy”
in paragraph (g); and
m e. Adding paragraph (h).

The revisions and additions read as
follows:

§1653.36 Payment.

* * * * *

(d) If a participant has funds in more
than one type of account, payment will
be made from each account in the
following order, until the amount
required by the tax levy or stated in the
enforcement letter is reached:

(h) The TSP will not hold a payment
pending appeal of a criminal restitution
order or the underlying conviction. The
TSP will treat the criminal restitution
order as a final judgment pursuant to 18
U.S.C. 3664(0) and process payment as
provided by this subpart.

[FR Doc. 2015-16868 Filed 7-10-15; 8:45 am]
BILLING CODE 6760-01-P

DEPARTMENT OF THE TREASURY

31 CFR Part 22

RIN 1505-AC45

Nondiscrimination on the Basis of
Race, Color, or National Origin in

Programs or Activities Receiving
Federal Financial Assistance

AGENCY: Department of the Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed regulation
provides for the enforcement of Title VI
of the Civil Rights Act of 1964, as
amended (“Title VI”) to the end that no
person in the United States shall on the
grounds of race, color, or national origin
be denied participation in, be denied
the benefits of, or be otherwise
subjected to discrimination under any
program or activity that receives federal
financial assistance from the
Department of the Treasury. The
promulgation of this proposed
regulation will provide guidance to the
Department’s recipients of federal
financial assistance in complying with
the provisions of Title VI and will also
promote consistent and appropriate
enforcement of Title VI by the
Department’s components.

DATES: Written comments must be
received on or before September 11,
2015.

ADDRESSES: Interested persons are
invited to submit comments regarding
this notice of proposed rulemaking
according to the instructions below. All
submissions must refer to the document
title. The Department encourages the
early submission of comments.
Electronic Submission of Comments:
Interested persons may submit
comments electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov. Electronic
submission of comments allows the
commenter maximum time to prepare

and submit a comment, ensures timely
receipt, and enables the Department to
make them available to the public.
Comments submitted electronically
through the http://www.regulations.gov
Web site can be viewed by other
commenters and interested members of
the public. Commenters should follow
the instructions provided on that site to
submit comments electronically.

Mail: Send comments to Mariam G.
Harvey, Director, Office of Civil Rights
and Diversity, 1500 Pennsylvania
Avenue NW., Washington, DC 20220;
facsimile (202) 622—0367.

Note: To receive consideration as public
comments, comments must be submitted
through a method specified.

Public Inspection of Public
Comments: All properly submitted
comments will be available for
inspection and downloading at
http://www.regulations.gov.

Additional Instructions: In general
comments received, including
attachments and other supporting
materials, are part of the public record
and are available to the public. Do not
submit any information in your
comment or supporting materials that
you consider confidential or
inappropriate for public disclosure.
FOR FURTHER INFORMATION CONTACT:
Mariam G. Harvey, Director, Office of
Civil Rights and Diversity, Department
of the Treasury, (202) 622—0316 (voice),
and (202) 622-7104 (TTY). All
responses to this notice should be
submitted via http://
www.regulations.gov or by mail to
ensure consideration.

SUPPLEMENTARY INFORMATION:

I. Background

The purpose of this proposed rule is
to provide for the enforcement of Title
VI of the Civil Rights Act of 1964, as
amended (42 U.S.C. 2000d, et seq.), as
it applies to programs or activities
receiving assistance from the
Department of the Treasury.
Specifically, the statute states that “[n]o
person in the United States shall, on the
grounds of race, color, or national origin
be denied participation in, be denied
the benefits of, or be otherwise
subjected to discrimination under any
program or activity that receives federal
financial assistance.” 42 U.S.C. 2000d.
Each federal agency subject to Title VI
is required to issue regulations
implementing Title VI. 28 CFR 42.403.
The Department of the Treasury will be
issuing Title VI regulations for the first
time. The Department proposes
regulations as Title VI of the Civil Rights
Act of 1964, as amended, 42 U.S.C.
2000d to 2000d-7 (“Title VI"’), requires.
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Title VI prohibits discrimination on the
basis of race, color, and national origin
in all programs or activities that receive
federal financial assistance. Under
Treasury’s proposed Title VI
implementing regulations, Treasury-
funded programs are prohibited from
taking acts, including permitting
actions, that discriminate based on the
statutorily protected classes. These
proposed regulations further provide for
Treasury procedures to ensure
compliance, including a hearing
procedure.

II. Applicable Executive Orders and
Regulatory Certifications

Executive Order 12866

Executive Orders 13563 and 12866
direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This
proposed rule has been designated a
“significant regulatory action” although
not economically significant, under
section 3(f) of Executive Order 12866.
Accordingly, this proposed rule has
been reviewed by the Office of
Management and Budget.

Unfunded Mandates Reform Act of 1995

The Department certifies that no
actions were deemed necessary under
the Unfunded Mandates Reform Act of
1995. Furthermore, these proposed

regulations will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and they will not
significantly or uniquely affect small
governments.

The Regulatory Flexibility Act

The Department, in accordance with
the Regulatory Flexibility Act, 5 U.S.C.
605(b), has reviewed these Title VI
regulations and by approving, certifies
that these regulations will not have a
significant economic impact on a
substantial number of small entities
because all of the entities that are
subject to these regulations are already
subject to Title VI, and some entities
already are subject to the Title VI
regulations of other agencies.

This proposed rule, if adopted, is not
a “major rule,” nor will it have a
significant economic impact on a
substantial number of small entities, in
large part because these regulations do
not impose any new substantive
obligations on federal funding
recipients. All recipients of federal
funding have been bound by Title VI’s
antidiscrimination provision since 1964.
Individual participants in the recipients’
programs have thus long had the right
to be free from discrimination on the
basis of race, color, and national origin.
This rule merely ensures that the
Department and its components have
regulations implementing this statute.

Executive Order 13132

These Title VI regulations will not
have substantial direct effects on the
states, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various

levels of government. These Title VI
regulations do not subject recipients of
federal funding to any new substantive
obligations because all recipients of
federal funding have been bound by
Title VI's antidiscrimination provision
since 1964. Moreover, these Title VI
regulations are required by statute;
Congress specifically directed federal
agencies to adopt implementing
regulations when Title VI was enacted.
Therefore, in accordance with section 6
of Executive Order 13132, the
Department has determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement. No further action is required.

Executive Order 12250

The Attorney General has reviewed
and approved this proposed rule
pursuant to Executive Order 12250.

Paperwork Reduction Act

Under the Paperwork Reduction Act
(44 U.S.C. chapter 35), an agency may
not conduct or sponsor and a person is
not required to respond to a collection
of information unless it displays a valid
control number issued by the Office of
Management and Budget (OMB). The
information collections contained in
this proposed rule will be submitted
and approved by OMB in connection
with information collections for the
applicable programs listed in appendix
A to the regulations.

The information collections contained
in this proposed rule are found in
§§ 22.5 (reporting), 22.6 (reporting and
recordkeeping), 22.7 (reporting), and
22.10 (reporting).

The OMB control numbers that will
be revised include the following:

Bureau/Office

Program or activity

OMB Control Nos.

Departmental Offices, Office of Domestic Finance, Office

of Financial Institutions.

Departmental Offices, Office of Domestic Finance, Office

of Financial Institutions.

Departmental Offices, Office of Domestic Finance, Office

of Financial Institutions.

Departmental Offices, Office of Domestic Finance, Office

of Financial Institutions.

Departmental Offices, Office of Domestic Finance, Office

of Financial Institutions.

Departmental Offices, Office of Domestic Finance, Office

of Financial Institutions.

Departmental Offices, Office of Domestic Finance, Office
Business, Community Development,

of Small

Housing Policy.
Internal Revenue Service
Internal Revenue Service
Internal Revenue Service
Internal Revenue Service
United States Mint

Fund—Financial Component.

Bank Enterprise Award Program

ance (FA) Awards.

Assistance Grants.
Community Development
Capital Magnet Fund.

and

Community Development Financial Institutions (CDFI)

Community Development Financial Institutions (CDFI)
Fund—Technical Assistance Component.

Native American Community Development Financial Insti-
tutions (CDFI) Assistance Program, Financial Assist-

Native American Community Development Financial Insti-
tutions (CDFI) Assistance (NACA) Program, Technical

Financial

State Small Business Credit Initiative

Tax Counseling for the Elderly Grant Program
Volunteer Income Tax Assistance Program
Volunteer Income Tax Assistance Grant Program ..
Low Income Taxpayer Clinic Grant Program ........
U.S. Commemorative Coin Programs

1559-0021
1559-0021
1559-0032, 1559-0005

1559-0021

1559-0021

Institutions Fund, 1559-0043

1505-0227

1545-2222
1545-2222
1545-2222
1545-1648

TBD
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Bureau/Office

Program or activity

OMB Control Nos.

Departmental Offices, Treasury Executive Office for Asset

Forfeiture.

Departmental Offices, Office of the Fiscal Assistant Sec-

retary.

Centers of Excellence program.

Equitable sharing program (transfer of forfeited property
to state and local law enforcement agencies).
Grants under the RESTORE Act’s Direct Component and

1505-0152

1505-0250

Comments on the collection of
information should be sent to the Office
of Management and Budget, Attention:
Desk Officer for the Department of
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, or email to OIRA_Submission@
OMB.EOP.gov with copies to the
Department of Treasury at the addresses
specified in the ADDRESSES section.
Comments on the information collection
should be submitted no later than
September 11, 2015. Comments are
specifically requested concerning:

1. Whether the proposed information
collection is necessary for the proper
performance of agency functions,
including whether the information will
have practical utility;

2. The accuracy of the estimated
burden associated with the proposed
collection of information, including the
validity of the methodology and
assumptions used (see below);

3. How to enhance the quality, utility,
and clarity of the information required
to be maintained; and

4. How to minimize the burden of
complying with the proposed
information collection, including the
application of automated collection
techniques or other forms of information
technology.

List of Subjects in 31 CFR Part 22

Civil rights, Reporting and
recordkeeping requirements.

For the reasons discussed in the
preamble, the Department proposes to
amend 31 CFR by adding part 22 to read
as follows:

PART 22—NONDISCRIMINATION ON
THE BASIS OF RACE, COLOR, OR
NATIONAL ORIGIN IN PROGRAMS OR
ACTIVITIES RECEIVING FEDERAL
FINANCIAL ASSISTANCE FROM THE
DEPARTMENT OF THE TREASURY

Sec.
22.1
22.2
22.3
22.4
22.5
22.6
22.7

Purpose.

Application.

Definitions.

Discrimination prohibited.
Assurances required.

Compliance information.

Conduct of investigations.

22.8 Procedure for effecting compliance.
22.9 Hearings.

22.10 Decisions and notices.

22.11 Judicial review.

22.12 Effect on other regulations, forms,
and instructions.

Appendix A to Part 22—Activities to Which
This Part Applies

Authority: 42 U.S.C. 2000d-2000d-7.

§22.1 Purpose.

The purpose of this part is to
effectuate the provisions of Title VI of
the Civil Rights Act of 1964 (Title VI) to
the end that no person in the United
States shall, on the grounds of race,
color, or national origin, be excluded
from participation in, be denied the
benefits of, or be otherwise subjected to
discrimination under any program or
activity receiving federal financial
assistance from the Department of the
Treasury.

§22.2 Application.

(a) This part applies to any program
for which federal financial assistance is
authorized under a law administered by
the Department, including the types of
federal financial assistance listed in
Appendix A to this part. It also applies
to money paid, property transferred, or
other federal financial assistance
extended after the effective date of this
part pursuant to an application
approved before that effective date. This
part does not apply to:

(1) Any federal financial assistance by
way of insurance or guaranty contracts;

(2) Any assistance to any individual
who is the ultimate beneficiary; or

(3) Any employment practice, under
any such program, of any employer,
employment agency, or labor
organization, except to the extent
described in § 22.4(c). The fact that a
type of federal financial assistance is not
listed in Appendix A to this part shall
not mean, if Title VI is otherwise
applicable, that a program is not
covered. Other types of federal financial
assistance under statutes now in force or
hereinafter enacted may be added to
appendix A to this part.

(b) In any program receiving federal
financial assistance in the form, or for
the acquisition, of real property or an
interest in real property, to the extent
that rights to space on, over, or under
any such property are included as part
of the program receiving that assistance,
the nondiscrimination requirement of
this part shall extend to any facility
located wholly or in part in that space.

§22.3 Definitions.
As used in this part:

Applicant means a person who
submits an application, request, or plan
required to be approved by an official of
the Department of the Treasury, or
designee thereof, or by a primary
recipient, as a condition to eligibility for
federal financial assistance, and
application means such an application,
request, or plan.

Designated agency official means the
Assistant Secretary for Management and
his or her designee.

Facility includes all or any part of
structures, equipment, or other real or
personal property or interests therein,
and the provision of facilities includes
the construction, expansion, renovation,
remodeling, alteration, or acquisition of
facilities.

Federal financial assistance includes:

(1) Grants and loans of federal funds;
(2) The grant or donation of federal
property and interests in property;

(3) The detail of federal personnel;

(4) The sale and lease of, and the
permission to use (on other than a
casual or transient basis), federal
property or any interest in such
property without consideration or at a
nominal consideration, or at a
consideration which is reduced for the
purpose of assisting the recipient, or in
recognition of the public interest to be
served by such sale or lease to the
recipient; and

(5) Any federal agreement,
arrangement, or other contract which
has as one of its purposes the provision
of assistance.

Primary recipient means any recipient
that is authorized or required to extend
federal financial assistance to another
recipient.

Program or activity and program
mean all of the operations of any entity
described in the following paragraphs
(1) through (4) of this definition, any
part of which is extended federal
financial assistance:

(1)) A department, agency, special
purpose district, or other
instrumentality of a State or of a local
government; or

(ii) The entity of such state or local
government that distributes such
assistance and each such department or
agency to which the assistance is
extended, in the case of assistance to a
State or local government;
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(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(ii) A local educational agency (as
defined in 20 U.S.C. 7801), system of
vocational education, or other school
system,;

(3)(i) An entire corporation,
partnership, or other private
organization, or an entire sole
proprietorship—

(A) If assistance is extended to such
corporation, partnership, private
organization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other
comparable, geographically separate
facility to which federal financial
assistance is extended, in the case of
any other corporation, partnership,
private organization or sole
proprietorship; or

(4) Any other entity which is
established by two or more of the
entities described in the preceding
paragraphs (1), (2), or (3) of this
definition.

Recipient may mean any State,
territory, possession, the District of
Columbia, or Puerto Rico, or any
political subdivision thereof, or
instrumentality thereof, any public or
private agency, institution, or
organization, or other entity, or any
individual, in any State, territory,
possession, the District of Columbia, or
Puerto Rico, to whom federal financial
assistance is extended, directly or
through another recipient, including
any successor, assignee, or transferee
thereof, but such term does not include
any ultimate beneficiary.

§22.4 Discrimination prohibited.

(a) General. No person in the United
States shall, on the grounds of race,
color, or national origin be excluded
from participation in, be denied the
benefits of, or be otherwise subjected to
discrimination under, any program to
which this part applies.

(b) Specific discriminatory actions
prohibited. (1) A recipient to which this
part applies may not, directly or through
contractual or other arrangements, on
the grounds of race, color, or national
origin:

(i) Deny a person any service,
financial aid, or other benefit provided
under the program;

(ii) Provide any service, financial aid,
or other benefit to a person which is
different, or is provided in a different
manner, from that provided to others
under the program;

(iii) Subject a person to segregation or
separate treatment in any matter related
to his receipt of any service, financial
aid, or other benefit under the program;

(iv) Restrict a person in any way in
the enjoyment of any advantage or
privilege enjoyed by others receiving
any service, financial aid, or other
benefit under the program;

(v) Treat a person differently from
others in determining whether he
satisfies any admission, enrollment,
quota, eligibility, membership, or other
requirement or condition which persons
must meet in order to be provided any
service, financial aid, or other benefit
provided under the program;

(vi) Deny a person an opportunity to
participate in the program through the
provision of services or otherwise to
afford him an opportunity to do so
which is different from that afforded
others under the program (including the
opportunity to participate in the
program as a volunteer or as an
employee, but only to the extent set
forth in paragraph (c) of this section); or

(vii) Deny a person the opportunity to
participate as a member of a planning,
advisory, or similar body which is an
integral part of the program.

(2) A recipient, in determining the
types of services, financial aid, or other
benefits, or facilities which will be
provided under any such program, or
the class of persons to whom, or the
situations in which, such services,
financial aid, other benefits, or facilities
will be provided under any such
program, or the class of persons to be
afforded an opportunity to participate in
any such program, may not, directly or
through contractual or other
arrangements, use criteria or methods of
administration which have the effect of
subjecting persons to discrimination
because of their race, color, or national
origin or have the effect of defeating or
substantially impairing accomplishment
of the objectives of the program with
respect to individuals of a particular
race, color, or national origin.

(3) In determining the site or location
of facilities, a recipient or applicant may
not make selections with the purpose or
effect of excluding persons from,
denying them the benefits of, or
subjecting them to discrimination under
any program to which this regulation
applies, on the grounds of race, color, or
national origin; or with the purpose or
effect of defeating or substantially
impairing the accomplishment of the
objectives of Title VI or this part.

(4) As used in this section the
services, financial aid, or other benefits
provided under a program receiving
federal financial assistance include any
service, financial aid, or other benefit

provided in or through a facility
provided with the aid of federal
financial assistance.

(5) The enumeration of specific forms
of prohibited discrimination in this
paragraph does not limit the generality
of the prohibition in paragraph (a) of
this section.

(6) This part does not prohibit the
consideration of race, color, or national
origin if the purpose and effect are to
remove or overcome the consequences
of practices or impediments which have
restricted the availability of, or
participation in, the program or activity
receiving federal financial assistance, on
the grounds of race, color, or national
origin. Where prior discriminatory
practice or usage tends, on the grounds
of race, color, or national origin to
exclude individuals from participation
in, to deny them the benefits of, or to
subject them to discrimination under
any program or activity to which this
part applies, the applicant or recipient
must take affirmative action to remove
or overcome the effects of the prior
discriminatory practice or usage. Even
in the absence of prior discriminatory
practice or usage, a recipient in
administering a program or activity to
which this part applies, may take
affirmative action to assure that no
person is excluded from participation in
or denied the benefits of the program or
activity on the grounds of race, color, or
national origin.

(c) Employment practices. (1) Where a
primary objective of the federal
financial assistance to a program to
which this part applies is to provide
employment, a recipient subject to this
part shall not, directly or through
contractual or other arrangements,
subject a person to discrimination on
the ground of race, color, or national
origin in its employment practices
under such program (including
recruitment or recruitment advertising,
hiring, firing, upgrading, promotion,
demotion, transfer, layoff, termination,
rates of pay or other forms of
compensation or benefits, selection for
training or apprenticeship, and use of
facilities). Such recipient shall take
affirmative action to insure that
applicants are employed, and
employees are treated during
employment, without regard to their
race, color, or national origin. The
requirements applicable to construction
employment under any such program
shall be those specified in or pursuant
to Part III of Executive Order 11246 or
any Executive Order which supersedes
it.

(2) Where a primary objective of the
federal financial assistance is not to
provide employment, but
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discrimination on the grounds of race,
color, or national origin in the
employment practices of the recipient or
other persons subject to the regulation
tends, on the grounds of race, color, or
national origin, to exclude individuals
from participation in, deny them the
benefits of, or subject them to
discrimination under any program to
which this regulation applies, the
provisions of paragraph (c)(1) of this
section shall apply to the employment
practices of the recipient or other
persons subject to the regulation, to the
extent necessary to assure equality of
opportunity to, and nondiscriminatory
treatment of, beneficiaries.

§22.5 Assurances required.

(a) General. Either at the application
stage or the award stage, federal
agencies must ensure that applications
for federal financial assistance or
awards of federal financial assistance
contain, be accompanied by, or be
covered by a specifically identified
assurance from the applicant or
recipient, satisfactory to the designated
agency official, that each program or
activity operated by the applicant or
recipient and to which these Title VI
regulations apply will be operated in
compliance with these Title VI
regulations.

(b) Duration of obligation. (1) In the
case where the federal financial
assistance is to provide or is in the form
of personal property, or real property or
interest therein or structures thereon,
the assurance shall obligate the
recipient, or, in the case of a subsequent
transfer, the transferee, for the period
during which the property is used for a
purpose for which the federal financial
assistance is extended or for another
purpose involving the provision of
similar services or benefits, or for as
long as the recipient retains ownership
or possession of the property, whichever
is longer. In all other cases the
assurance shall obligate the recipient for
the period during which federal
financial assistance is extended to the
program.

(2) In the case where federal financial
assistance is provided in the form of a
transfer of real property, structures, or
improvements thereon, or interest
therein, from the federal Government,
the instrument effecting or recording the
transfer shall contain a covenant
running with the land assuring
nondiscrimination for the period during
which the real property is used for a
purpose for which the federal financial
assistance is extended or for another
purpose involving the provision of
similar services or benefits. Where no
transfer of property or interest therein

from the federal government is
involved, but property is acquired or
improved with federal financial
assistance, the recipient shall agree to
include such covenant in any
subsequent transfer of such property.
When the property is obtained from the
federal government, such covenant may
also include a condition coupled with a
right to be reserved by the Department
to revert title to the property in the
event of a breach of the covenant where,
in the discretion of the designated
agency official, such a condition and
right of reverter is appropriate to the
statute under which the real property is
obtained and to the nature of the grant
and the grantee. In such event if a
transferee of real property proposes to
mortgage or otherwise encumber the
real property as security for financing
construction of new, or improvement of
existing, facilities on such property for
the purposes for which the property was
transferred, the designated agency
official may agree, upon request of the
transferee and if necessary to
accomplish such financing, and upon
such conditions as the designated
agency official deems appropriate, to
subordinate such right of reversion to
the lien of such mortgage or other
encumbrance.

(c) Continuing federal financial
assistance. Every application by a State
or a State agency for continuing federal
financial assistance to which this part
applies (including the types of federal
financial assistance listed in appendix A
to this part) shall as a condition to its
approval and the extension of any
federal financial assistance pursuant to
the application:

(1) Contain, be accompanied by, or be
covered by a statement that the program
is (or, in the case of a new program, will
be) conducted in compliance with all
requirements imposed by or pursuant to
this part; and

(2) Provide, be accompanied by, or be
covered by provision for such methods
of administration for the program as are
found by the designated agency official
to give reasonable guarantee that the
applicant and all recipients of federal
financial assistance under such program
will comply with all requirements
imposed by or pursuant to this part.

(d) Assurance from institutions. (1) In
the case of any application for federal
financial assistance to an institution of
higher education (including assistance
for construction, for research, for special
training projects, for student loans or for
any other purpose), the assurance
required by this section shall extend to
admission practices and to all other
practices relating to the treatment of
students.

(2) The assurance required with
respect to an institution of higher
education, hospital, or any other
institution, insofar as the assurance
relates to the institution’s practices with
respect to admission or other treatment
of individuals as students, patients, or
clients of the institution or to the
opportunity to participate in the
provision of services or other benefits to
such individuals, shall be applicable to
the entire institution.

(e) Form. (1) The assurances required
by paragraph (a) of this section, which
may be included as part of a document
that addresses other assurances or
obligations, shall include that the
applicant or recipient will comply with
all applicable federal statutes relating to
nondiscrimination. This includes but is
not limited to Title VI of the Civil Rights
Act of 1964, as amended, 42 U.S.C.
2000d, et seq.

(2) The designated agency official will
specify the extent to which such
assurances will be required of the
applicant’s or recipient’s subgrantees,
contractors, subcontractors, transferees,
or successors in interest. Any such
assurance shall include provisions
which give the United States a right to
seek its judicial enforcement.

§22.6 Compliance information.

(a) Cooperation and assistance. The
designated Agency official shall to the
fullest extent practicable seek the
cooperation of recipients in obtaining
compliance with this part and shall
provide assistance and guidance to
recipients to help them comply
voluntarily with this part.

(b) Compliance reports. Each recipient
shall keep such records and submit to
the designated Agency official timely,
complete, and accurate compliance
reports at such times, and in such form
and containing such information, as the
designated Agency official may
determine to be necessary to enable the
designated Agency official to ascertain
whether the recipient has complied or is
complying with this part. In the case in
which a primary recipient extends
federal financial assistance to any other
recipient, such other recipient shall also
submit such compliance reports to the
primary recipient as may be necessary
to enable the primary recipient to carry
out its obligations under this part. In
general recipients should have available
for the designated Agency official racial
and ethnic data showing the extent to
which members of minority groups are
beneficiaries of programs receiving
federal financial assistance.

(c) Access to sources of information.
Each recipient shall permit access by
the designated Agency official during
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normal business hours to such of its
books, records, accounts, and other
sources of information, and its facilities
as may be pertinent to ascertain
compliance with this part. Where any
information required of a recipient is in
the exclusive possession of any other
agency, institution, or person and this
agency, institution, or person fails or
refuses to furnish this information, the
recipient shall so certify in its report
and shall set forth what efforts it has
made to obtain the information.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such
information regarding the provisions of
this part and its applicability to the
program for which the recipient receives
federal financial assistance, and make
such information available to them in
such manner, as the designated Agency
official finds necessary to apprise such
persons of the protections against
discrimination assured them by Title VI
and this part.

§22.7 Conduct of investigations.

(a) Periodic compliance reviews. The
designated Agency official shall from
time to time review the practices of
recipients to determine whether they are
complying with this part.

(b) Complaints. Any person who
believes that he or she, or any specific
class of persons, has been subjected to
discrimination prohibited by this part
may by himself or herself, or by a
representative, file with the designated
Agency official a written complaint. A
complaint must be filed not later than
180 days after the date of the alleged
discrimination, unless the time for filing
is extended by the designated Agency
official.

(c) Investigations. The designated
Agency official will make a prompt
investigation whenever a compliance
review, report, complaint, or any other
information indicates a possible failure
to comply with this part. The
investigation will include, where
appropriate, a review of the pertinent
practices and policies of the recipient,
the circumstances under which the
possible noncompliance with this part
occurred, and other factors relevant to a
determination as to whether the
recipient has failed to comply with this

art.

(d) Resolution of matters. (1) If an
investigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this part, the designated
Agency official will so inform the
recipient and the matter will be resolved
by informal means whenever possible. If
it has been determined that the matter

cannot be resolved by informal means,
action will be taken as provided for in
§22.8.

(2) If an investigation does not
warrant action pursuant to paragraph
(d)(1) of this section the designated
Agency official will so inform the
recipient and the complainant, if any, in
writing.

(e) Intimidatory or retaliatory acts
prohibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose of interfering with any right
or privilege secured by section 601 of
Title VI or this part, or because the
individual has made a complaint,
testified, assisted, or participated in any
manner in an investigation, proceeding,
or hearing under this part. The identity
of complainants shall be kept
confidential except to the extent
necessary to carry out the purposes of
this part, including the conduct of any
investigation, hearing, or judicial
proceeding arising thereunder.

§22.8 Procedure for effecting compliance.

(a) General. If there appears to be a
failure or threatened failure to comply
with this part, and if the noncompliance
or threatened noncompliance cannot be
corrected by informal means,
compliance with this part may be
effected by the suspension or
termination of or refusal to grant or to
continue federal financial assistance or
by any other means authorized by law.
Such other means may include, but are
not limited to:

(1) A referral to the Department of
Justice with a recommendation that
appropriate proceedings be brought to
enforce any rights of the United States
under any law of the United States
(including other titles of the Civil Rights
Act of 1964), or any assurance or other
contractual undertaking; and

(2) Any applicable proceeding under
State or local law.

(b) Noncompliance with § 22.5. If an
applicant fails or refuses to furnish an
assurance required under § 22.5 or
otherwise fails or refuses to comply
with a requirement imposed by or
pursuant to that section, federal
financial assistance may be suspended,
terminated, or refused in accordance
with the procedures of paragraph (c) of
this section. The Agency shall not be
required to provide assistance in such a
case during the pendency of the
administrative proceedings under such
paragraph. However, subject to § 22.12,
the Agency shall continue assistance
during the pendency of such
proceedings where such assistance is
due and payable pursuant to an

application approved prior to the
effective date of this part.

(c) Termination of or refusal to grant
or to continue federal financial
assistance. (1) No order suspending,
terminating, or refusing to grant or
continue federal financial assistance
shall become effective until:

(i) The designated Agency official has
advised the applicant or recipient of the
applicant’s or recipient’s failure to
comply and has determined that
compliance cannot be secured by
voluntary means;

(ii) There has been an express finding
on the record, after opportunity for
hearing, of a failure by the applicant or
recipient to comply with a requirement
imposed by or pursuant to this part;

(iii) The action has been approved by
the designated Agency official pursuant
to §22.10(e); and

(iv) The expiration of 30 days after the
designated Agency official has filed
with the committee of the House and
the committee of the Senate having
legislative jurisdiction over the program
involved, a full written report of the
circumstances and the grounds for such
action.

(2) Any action to suspend or
terminate or to refuse to grant or to
continue federal financial assistance
shall be limited to the particular
political entity, or part thereof, or other
applicant or recipient as to whom such
a finding has been made and shall be
limited in its effect to the particular
program, or part thereof, in which such
noncompliance has been so found.

(d) Other means authorized by law.
No action to effect compliance with
Title VI by any other means authorized
by law shall be taken by the Department
of the Treasury until:

(1) The designated Agency official has
determined that compliance cannot be
secured by voluntary means;

(2) The recipient or other person has
been notified of its failure to comply
and of the action to be taken to effect
compliance; and

(3) The expiration of at least 10 days
from the mailing of such notice to the
recipient or other person. During this
period of at least 10 days, additional
efforts shall be made to persuade the
recipient or other person to comply with
the regulation and to take such
corrective action as may be appropriate.

§22.9 Hearings.

(a) Opportunity for hearing. Whenever
an opportunity for a hearing is required
by § 22.8(c), reasonable notice shall be
given by registered or certified mail,
return receipt requested, to the affected
applicant or recipient. This notice shall
advise the applicant or recipient of the
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action proposed to be taken, the specific
provision under which the proposed
action against it is to be taken, and the
matters of fact or law asserted as the
basis for this action, and either:

(1) Fix a date not less than 20 days
after the date of such notice within
which the applicant or recipient may
request of the designated agency official
that the matter be scheduled for hearing;
or

(2) Advise the applicant or recipient
that the matter in question has been set
for hearing at a stated place and time.
The time and place so fixed shall be
reasonable and shall be subject to
change for cause. The complainant, if
any, shall be advised of the time and
place of the hearing. An applicant or
recipient may waive a hearing and
submit written information and
argument for the record. The failure of
an applicant or recipient to request a
hearing under this paragraph or to
appear at a hearing for which a date has
been set shall be deemed to be a waiver
of the right to a hearing under section
602 of Title VI and § 22.8(c) and consent
to the making of a decision on the basis
of such information as is available.

(b) Time and place of hearing.
Hearings shall be held at the offices of
the Department of the Treasury
component administering the program,
at a time fixed by the designated Agency
official unless the designated Agency
official determines that the convenience
of the applicant or recipient or of the
Agency requires that another place be
selected. Hearings shall be held before
the designated Agency official, or at
designated Agency official’s discretion,
before a hearing examiner appointed in
accordance with section 3105 of title 5,
United States Code, or detailed under
section 3344 of title 5, United States
Code.

(c) Right to counsel. In all proceedings
under this section, the applicant or
recipient and the Agency shall have the
right to be represented by counsel.

(d) Procedures, evidence, and record.
(1) The hearing, decision, and any
administrative review thereof shall be
conducted in conformity with sections
554 through 557 of title 5, United States
Code, and in accordance with such rules
of procedure as are proper (and not
inconsistent with this section) relating
to the conduct of the hearing, giving of
notices subsequent to those provided for
in paragraph (a) of this section, taking
of testimony, exhibits, arguments and
briefs, requests for findings, and other
related matters. Both the designated
Agency official and the applicant or
recipient shall be entitled to introduce
all relevant evidence on the issues as
stated in the notice for hearing or as

determined by the officer conducting
the hearing at the outset of or during the
hearing.

(2) Technical rules of evidence do not
apply to hearings conducted pursuant to
this part, but rules or principles
designed to assure production of the
most credible evidence available and to
subject testimony to test by cross-
examination shall be applied where
determined reasonably necessary by the
officer conducting the hearing. The
hearing officer may exclude irrelevant,
immaterial, or unduly repetitious
evidence. All documents and other
evidence offered or taken for the record
shall be open to examination by the
parties and opportunity shall be given to
refute facts and arguments advanced on
either side of the issues. A transcript
shall be made of the oral evidence
except to the extent the substance
thereof is stipulated for the record. All
decisions shall be based upon the
hearing record and written findings
shall be made.

(e) Consolidated or joint hearings. In
cases in which the same or related facts
are asserted to constitute
noncompliance with this part with
respect to two or more federal statutes,
authorities, or other means by which
federal financial assistance is extended
and to which this part applies, or
noncompliance with this part and the
regulations of one or more other federal
departments or agencies issued under
Title VI, the designated Agency official
may, by agreement with such other
departments or agencies, where
applicable, provide for the conduct of
consolidated or joint hearings, and for
the application to such hearings of rules
or procedures not inconsistent with this
part. Final decisions in such cases,
insofar as this regulation is concerned,
shall be made in accordance with
§22.10.

§22.10 Decisions and notices.

(a) Procedure on decisions by hearing
examiner. If the hearing is held by a
hearing examiner, the hearing examiner
shall either make an initial decision, if
so authorized, or certify the entire
record including his recommended
findings and proposed decision to the
designated agency official for a final
decision, and a copy of such initial
decision or certification shall be mailed
to the applicant or recipient. Where the
initial decision is made by the hearing
examiner the applicant or recipient
may, within 30 days after the mailing of
such notice of initial decision, file with
the designated Agency official the
applicant’s or recipient’s exceptions to
the initial decision, with the reasons
therefor. In the absence of exceptions,

the designated Agency official may, on
his or her own motion, within 45 days
after the initial decision, serve on the
applicant or recipient a notice that the
designated Agency official will review
the decision. Upon the filing of such
exceptions or of notice of review, the
designated Agency official shall review
the initial decision and issue his or her
own decision thereon including the
reasons therefor. In the absence of either
exceptions or a notice of review the
initial decision shall, subject to
paragraph (e) of this section, constitute
the final decision of the designated
Agency official.

(b) Decisions on record or review by
the designated Agency official.
Whenever a record is certified to the
designated Agency official for decision
or he or she reviews the decision of a
hearing examiner pursuant to paragraph
(a) of this section, or whenever the
designated Agency official conducts the
hearing, the applicant or recipient shall
be given reasonable opportunity to file
with the designated Agency official
briefs or other written statements of its
contentions, and a written copy of the
final decision of the designated Agency
official shall be sent to the applicant or
recipient and to the complainant, if any.

(c) Decisions on record where a
hearing is waived. Whenever a hearing
is waived pursuant to § 22.9, a decision
shall be made by the designated Agency
official on the record and a written copy
of such decision shall be sent to the
applicant or recipient, and to the
complainant, if any.

(d) Rulings required. Each decision of
a hearing examiner or the designated
Agency official shall set forth his or her
ruling on each finding, conclusion, or
exception presented, and shall identify
the requirement or requirements
imposed by or pursuant to this part with
which it is found that the applicant or
recipient has failed to comply.

(e) Approval by designated Agency
official. Any final decision by an official
of the Agency, other than the designated
Agency official personally, which
provides for the suspension or
termination of, or the refusal to grant or
continue federal financial assistance, or
the imposition of any other sanction
available under this part or Title VI,
shall promptly be transmitted to the
designated Agency official personally,
who may approve such decision, may
vacate it, or remit or mitigate any
sanction imposed.

(f) Content of orders. The final
decision may provide for suspension or
termination of, or refusal to grant or
continue federal financial assistance, in
whole or in part, to which this
regulation applies, and may contain
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such terms, conditions, and other
provisions as are consistent with and
will effectuate the purposes of Title VI
and this part, including provisions
designed to assure that no federal
financial assistance to which this
regulation applies will thereafter be
extended to the applicant or recipient
determined by such decision to be in
default in its performance of an
assurance given by it pursuant to this
part, or to have otherwise failed to
comply with this part, unless and until
it corrects its noncompliance and
satisfies the designated Agency official
that it will fully comply with this part.

(g) Post termination proceedings. (1)
An applicant or recipient adversely
affected by an order issued under
paragraph (f) of this section shall be
restored to full eligibility to receive
federal financial assistance if it satisfies
the terms and conditions of that order
for such eligibility or if it brings itself
into compliance with this part and
provides reasonable assurance that it
w1ll fully comFly with this part.

2) Any applicant or recipient
adversely affected by an order entered
pursuant to paragraph (f) of this section
may at any time request the designated
Agency official to restore fully its
eligibility to receive federal financial
assistance. Any such request shall be
supported by information showing that
the applicant or recipient has met the
requirements of paragraph (g)(1) of this
section. If the designated Agency official
determines that those requirements have
been satisfied, he or she shall restore
such eligibility.

(3) If the designated Agency official
denies any such request, the applicant
or recipient may submit a request for a
hearing in writing, specifying why it
believes such official to have been in
error. It shall thereupon be given an
expeditious hearing, with a decision on
the record in accordance with rules or

procedures issued by the designated
Agency official. The applicant or
recipient will be restored to such
eligibility if it proves at such a hearing
that it satisfied the requirements of
paragraph (g)(1) of this section. While
proceedings under this paragraph are
pending, the sanctions imposed by the
order issued under paragraph (f) of this
section shall remain in effect.

§22.11 Judicial review.

Action taken pursuant to section 602
of the Title VI is subject to judicial
review as provided in section 603 of the
Title VL

§22.12 Effect on other regulations, forms,
and instructions.

a) Effect on other regulations. All
regulations, orders, or like directions
issued before the effective date of this
part by any officer of the Department of
the Treasury which impose
requirements designed to prohibit any
discrimination against individuals on
the grounds of race, color, or national
origin under any program to which this
part applies, and which authorize the
suspension or termination of or refusal
to grant or to continue federal financial
assistance to any applicant for a
recipient of such assistance for failure to
comply with such requirements, are
hereby superseded to the extent that
such discrimination is prohibited by
this part, except that nothing in this part
may be considered to relieve any person
of any obligation assumed or imposed
under any such superseded regulation,
order, instruction, or like direction
before the effective date of this part.
Nothing in this part, however,
supersedes any of the following
(including future amendments thereof):

(1) Executive Order 11246 (3 CFR,
1965 Supp., p. 167) and regulations
issued thereunder; or

(2) Any other orders, regulations, or
instructions, insofar as such orders,

regulations, or instructions prohibit
discrimination on the ground of race,
color, or national origin in any program
or situation to which this part is
inapplicable, or prohibit discrimination
on any other ground.

(b) Forms and instructions. The
designated Agency official shall issue
and promptly make available to all
interested persons forms and detailed
instructions and procedures for
effectuating this part as applied to
programs to which this part applies and
for which the designated Agency official
is responsible.

(c) Supervision and coordination. The
designated Agency official may from
time to time assign to officials of the
Agency, or to officials of other
departments or agencies of the
Government with the consent of such
departments or agencies,
responsibilities in connection with the
effectuation of the purposes of Title VI
and this part (other than responsibility
for final decision as provided in
§ 22.10), including the achievement of
effective coordination and maximum
uniformity within the Agency and
within the Executive Branch of the
Government in the application of Title
VI and this part to similar programs and
in similar situations. Any action taken,
determination made or requirement
imposed by an official of another
department or agency acting pursuant to
an assignment of responsibility under
this paragraph shall have the same effect
as though such action had been taken by
the designated Agency official of the
Department.

Appendix A to Part 22—Activities to
Which This Part Applies

Note: Failure to list a type of federal
assistance in this appendix A shall not mean,
if Title VI is otherwise applicable, that a
program is not covered.

Component

Program or activity

Authority

Departmental Offices, Office of Domestic Fi-

nance, Office of Financial Institutions.
Departmental Offices, Office of Domestic Fi-

nance, Office of Financial Institutions.
Departmental Offices, Office of Domestic Fi-

nance, Office of Financial Institutions.
Departmental Offices, Office of Domestic Fi-

nance, Office of Financial Institutions.
Departmental Offices, Office of Domestic Fi-

nance, Office of Financial Institutions.
Departmental Offices, Office of Domestic Fi-
nance, Office of Financial Institutions.

Community Development Financial Institutions
Fund—Financial Component.

Community Development Financial Institutions
Fund—Technical Assistance Component.

Bank Enterprise Award Program

Native American Community Development Fi-
nancial Institutions Assistance Program, Fi-
nancial Assistance (FA) Awards.

Native American Community Development Fi-
nancial Institutions Assistance (NACA) Pro-
gram, Technical Assistance Grants.

Community Development Financial Institutions
Fund, Capital Magnet Fund.

Riegle Community Development and Regu-
latory Improvement Act of 1994, 12 U.S.C.
4701 et seq.

Riegle Community Development and Regu-
latory Improvement Act of 1994, 12 U.S.C.
4701 et seq.

Riegle Community Development and Regu-
latory Improvement Act of 1994 sec. 114,
12 U.S.C. 4713.

Riegle Community Development Banking and
Financial Institutions Act of 1994, 12 U.S.C.
4701 et seq.

Riegle Community Development Banking and
Financial Institutions Act of 1994, 12 U.S.C.
4701 et seq.

Housing and Economic Recovery Act of 2008
sec. 1339, 12 U.S.C. 4569.
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Component

Program or activity

Authority

Departmental Offices, Office of Domestic Fi-
nance, Office of Small Business, Community
Development, and Housing Policy.

Internal Revenue Service

Internal Revenue Service

Internal Revenue Service

Internal Revenue Service

United States Mint

Departmental Offices, Treasury Executive Of-
fice for Asset Forfeiture.

Various Treasury Bureaus and Offices (includ-
ing the Internal Revenue Service).

Departmental Offices, Office of the Fiscal As-
sistant Secretary.

State Small Business Credit Initiative

Tax Counseling for the Elderly Grant Program
Volunteer Income Tax Assistance Program ....

Volunteer Income Tax Assistance Grant Pro-
gram.
Low Income Taxpayer Clinic Grant Program ..

U.S. Commemorative Coin Programs

Equitable sharing program (transfer of for-
feited property to state and local law en-
forcement agencies).

Unreimbursed detail of Federal Employees
through the Intergovernmental Personnel
Act.

Grants under the RESTORE Act's Direct
Component and Centers of Excellence pro-
gram and supplemental compliance respon-
sibilities for its Comprehensive Plan and
Spill Impact Components.

Small Business Jobs Act of 2010, 12 U.S.C.
5701 et seq.

Revenue Act of 1978 sec. 163, Pub. L. 95—
600, 92 Stat 2763, 2810-2811.

Tax Reform Act of 1969, Pub. L. 91-172, 83
Stat. 487.

Consolidated Appropriations Act, Pub. L. 110—
161, 121 Stat. 1844, 1975-76 (2007).

Internal Revenue Service Restructuring and
Reform Act of 1998 sec. 3601, 26 U.S.C.
7526.

Specific acts of Congress that authorize
United States commemorative coin and
medal programs provide assistance. See,
e.g., the Louis Braille Bicentennial—Braille
Literacy Commemorative Coin Act, Pub. L.
109-247 (2006); the Boy Scouts of America
Centennial Commemorative Coin Act, Pub.
L. 110-363 (2008); the American Veterans
Disabled for Life Commemorative Coin Act,
Pub. L. 110-277 (2008); and the National
September 11 Memorial & Museum Com-
memorative Medal Act of 2010, Pub. L.
111-221 (2010).

18 U.S.C. 981(e)(2); 21 U.S.C. 881(e)(1)(A);
31 U.S.C. 9703.

5 U.S.C. 3371 through 3376.

Resources and Ecosystems Sustainability,
Tourist Opportunities, and Revived Econo-
mies of the Gulf Coast States Act of 2012,
Pub. L. 112-141.

Brodi Fontenot,

Assistant Secretary for Management.

[FR Doc. 2015-17034 Filed 7-10-15; 8:45 am]|
BILLING CODE 4810-25-P

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7

[NPS-LACH-18360; PPPWNOCAMS3
PPMOMFO1Z.F00000]

RIN 1024—-AE09

Special Regulations, Areas of the
National Park System, Lake Chelan
National Recreation Area, Solid Waste
Disposal

AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SUMMARY: The National Park Service
proposes to authorize a solid waste
transfer station near Stehekin,
Washington, within the boundary of
Lake Chelan National Recreation Area,
that does not meet all regulatory siting
criteria and accepts solid waste
generated within the boundary of the

recreation area from non-NPS activities.
The proposed rule would authorize this
transfer station, notwithstanding certain
restrictions found in the general
regulations governing solid waste
disposal sites in units of the National
Park System.

DATES: Comments must be received by
11:59 p.m. EST on October 13, 2015.

ADDRESSES: You may submit comments,
identified by Regulation Identifier
Number (RIN) 1024—-AE09, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail or hand deliver to: National
Park Service, North Cascades National
Park Complex, 810 State Route 20,
Sedro-Woolley, WA 98284, Attn: Kerri
L. Gook, Facility Operations Specialist.

Instructions: All submissions received
must include the words “National Park
Service” or “NPS” and the docket
number or RIN (1024—-AE09) for this
rulemaking. Comments received will be
posted without change to http://
www.regulations.gov, including any
personal information provided. The
NPS need not consider comments that it
receives after the end of the comment

period (see DATES) or comments
delivered using a method that is not
listed above (see ADDRESSES).

FOR FURTHER INFORMATION CONTACT:
Kerri L. Cook, Facility Operations
Specialist, National Park Service, North
Cascades National Park Complex, 810
State Route 20, Sedro-Woolley, WA
98284; (360) 854—7280. Email: Kerri_
Cook@nps.gov.

SUPPLEMENTARY INFORMATION:
Background

On December 22, 1994, the National
Park Service (NPS) adopted the
regulations codified at 36 CFR part 6 to
implement a statutory requirement of
Public Law 98-506 (54 U.S.C. 100903)
(Act), which was enacted in 1984. The
Act prohibits the operation of a solid
waste disposal site within the boundary
of any unit of the National Park System
except for those operating as of
September 1, 1984, or those “used only
for disposal of wastes generated within
that unit of the park system so long as
such site will not degrade any of the
natural or cultural resources of such
park unit.” The Act directed the
Secretary of the Interior to promulgate
regulations ““to carry out the provisions
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of this subsection, including reasonable
regulations to mitigate the adverse
effects of solid waste disposal sites in
operation as of September 1, 1984, upon
property of the United States.”

36 CFR part 6 regulates both existing
and new solid waste disposal sites
within the boundaries of any unit of the
National Park System to ensure that
operation of such sites will not degrade
the natural or cultural resources of the
park unit. Transfer stations are included
in the definition of ““solid waste
disposal site” in § 6.3 and are therefore
subject to 36 CFR part 6.

Section 6.4(a) prohibits any person
(including NPS) from operating a new
solid waste disposal site within the
boundaries of a park unit unless the
criteria in § 6.4(a) are met. Section
6.4(a)(1) requires that the solid waste
handled by the site is generated solely
from ‘‘National Park Service activities,”
defined in § 6.3 as “operations
conducted by the National Park Service
or a National Park Service contractor,
concessionaire or commercial use
licensee.” Section 6.4(a)(9) requires that
“the site is not located within one mile
of a National Park Service visitor center,
campground, ranger station, entrance
station, or similar public use facility, or
a residential area.” Section 6.4(a)(10)
requires that the site is not detectable by
public sight, sound, or odor from a
scenic vista, a public use facility, a
designated or proposed wilderness area,
a site listed on (or eligible for listing on)
the National Register of Historic Places,
or a public road. Section 6.8(a) prohibits
the NPS from accepting waste at an NPS
operated solid waste disposal site,
except for waste generated by NPS
activities.

Proposed Rule

The NPS proposes a park-specific
regulation in 36 CFR 7.62 to authorize
a limited exception to the part 6
requirements described above. The
proposed rule would authorize an NPS
transfer station on federal lands near
Stehekin, Washington, within the
boundary of Lake Chelan National
Recreation Area (LACH or park), that
does not satisfy all of the siting
requirements in part 6 and that accepts
non-NPS waste generated by the
Stehekin community. The need for this
proposed regulation is explained below.

Stehekin is a remote community of
approximately 75 year-round plus 80
seasonal residents, located on privately
owned land within the statutory
boundary of LACH. Stehekin is located
at the head of 55-mile-long Lake Chelan
and is accessible only by boat, float
plane, or foot trail. Non-NPS services
and facilities in Stehekin include

seasonal lodging, food operations, and
other small businesses that help support
35,000—45,000 park visitors annually.
NPS operates the only facility in the
Stehekin Valley for the management of
solid waste. Waste consolidated at the
NPS transfer station is shipped by barge
55 miles down the lake for ultimate
disposal. Geographically isolated
private residents and businesses in
Stehekin have no feasible method of
properly disposing solid waste other
than the NPS transfer station.
Consequently, NPS has for many years
accepted Stehekin community waste in
its transfer station to deter small dumps
on private lands and illegal dumping on
public lands. Although the Act does not
prohibit NPS from receiving Stehekin
waste, this waste does not qualify as
waste generated from “National Park
Service activities” under the existing
regulations, so the current practice of
accepting waste from Stehekin at the
existing NPS transfer station conflicts
with §§6.4(a)(1) and 6.8(a) of 36 CFR
part 6.

The existing NPS transfer station is
located within the 100-year floodplain
and is part of a larger maintenance
facility that is being relocated outside of
the Stehekin River floodplain due to
frequent flooding.* The NPS seeks to
build a new transfer station at the site
of the new maintenance facility in a
more environmentally suitable location
within LACH but outside the 100-year
floodplain. The NPS has determined
that there is no available or suitable
nonfederal land, and a limited amount
of buildable federal land, outside the
floodplain in the lower Stehekin River
valley.2 The NPS has also determined
that, due to geographic constraints,
there are no suitable locations for the
new transfer station that comply with
the site location requirements in
§6.4(a)(9) and (10). Specifically, like the
existing maintenance facility and
transfer station, the proposed site of the
new transfer station: (i) Is located within
one mile of a campground (Harlequin
Campground) and residential housing;

1For more information about flooding in the
Stehekin River Channel Migration Zone and plans
to move the existing maintenance facility, see the
Stehekin River Gorridor Implementation Plan and
Final Environmental Impact Statement (FEIS)
which can be viewed at the park’s planning Web
site, http://www.nps.gov/noca/parkmgmt/
planning.htm, then click on the link entitled
“Stehekin River Corridor Implementation Plan/
Environmental Impact Statement (2012).”

2 See the Replacement of Administrative
Facilities at Stehekin Environmental Assessment
that tiers off the 2012 FEIS and specifically
evaluates what facilities would be constructed and
precisely where they would be located. This
document can be viewed at http://
parkplanning.nps.gov/SMFRP by clicking on
“Document List.”

(ii) will likely be visible from scenic
vistas and off-trail areas in designated
wilderness areas; (iii) may be heard
from a campground (Harlequin
Campground); and (iv) may be
detectable by sight, sound, or odor from
a road open to public travel.

The NPS has determined that in these
unique circumstances, it would best
protect park resources to allow the NPS
transfer station, whether at the existing
or proposed location, to accept waste
generated by the community of
Stehekin, notwithstanding the
prohibition on accepting non-NPS waste
in §§6.4(a)(1) and 6.8(a) and the siting
criteria in § 6.4(a)(9) and (10). Due to its
geographic isolation, the community of
Stehekin has no environmentally
responsible or practicable alternative for
the disposal of its waste, much of which
is generated by the provision of
essential services to thousands of park
visitors each year. Prohibiting this
community from using the existing or
proposed NPS transfer station could
result in the illegal disposal of waste on
park lands, or other disposal practices
which would degrade the natural
resources of LACH. In this exceptional
situation, accepting non-NPS-generated
waste for transfer and ultimate disposal
outside the park boundary would pose
significantly fewer environmental land
use concerns than other alternatives.
This determination is supported by the
analysis contained in the November
2014 Replacement of Administrative
Facilities at Stehekin Environmental
Assessment (EA), which examined the
environmental impacts of the continued
operation of the existing NPS transfer
station and the construction and
operation of the new transfer station,
which will employ contemporary
environmental methods for handling
waste.

The NPS promulgates a special
regulation to authorize an exception to
a prohibition found in a general
regulation only in limited
circumstances. The only other
exceptions to the part 6 requirements
have been granted by special regulation
for Alaskan parks under similar
circumstances, where geographically
isolated communities have no feasible
alternative for solid waste disposal that
complies with the part 6 requirements.
The proposed rule would accommodate
the exceptional circumstances of the
Stehekin community, which is located
in a remote area within the boundary of
LACH and which has no other
practicable options for environmentally
responsible solid-waste disposal. It is
designed only to authorize the operation
of the existing transfer station and the
proposed transfer station at the
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locations identified in the EA, which
the NPS believes would best protect
park resources based upon the analysis
contained in the EA. All other
requirements in part 6 would remain in
effect and apply to the existing and new
NPS transfer station, including the
requirement in § 6.4(a)(3) that the site of
the existing and new facility “will not
degrade any of the natural or cultural
resources” of LACH. The proposed rule
is consistent with the Act, which does
not prohibit solid waste disposal sites
from handling waste generated by non-
NPS activities provided the waste is
generated within a park unit and will
not degrade any of the park unit’s
natural or cultural resources. The
proposed rule does not supersede or
replace other requirements applicable to
solid waste disposal sites, including the
requirement (unless there is an
approved waiver) in Director’s Order
#35B (Sale of National Park Service
Produced Utilities) that NPS recover the
cost of utilities (including the collection
and disposal of solid waste) provided to
non-NPS users.

Under these circumstances, the NPS
has determined that the exceptions to
part 6 in the proposed rule are necessary
and would protect park resources by
authorizing the NPS to accept solid
waste generated by the community of
Stehekin in the existing and proposed
transfer stations.

Compliance With Other Laws,
Executive Orders, and Departmental
Policy

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs (OIRA) in the Office of
Management and Budget will review all
significant rules. OIRA has determined
that this proposed rule is not significant.

Executive Order 13563 reaffirms the
principles of Executive Order 12866
while calling for improvements in the
nation’s regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. It emphasizes further that
regulations must be based on the best
available science and that the
rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed

this proposed rule in a manner
consistent with these requirements.

Regulatory Flexibility Act

This rulemaking will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This certification is
based on the benefit-cost and regulatory
flexibility analyses found in the report
entitled ‘“Benefit-Cost and Regulatory
Flexibility Analyses: Solid Waste
Management at Lake Chelan National
Recreation Area” which can be viewed
online at http://parkplanning.nps.gov/
SMFRP by clicking the link entitled
“Document List.”

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This proposed rule is not a major rule
under 5 U.S.C. 804(2), the SBREFA.
This proposed rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

This proposed rule does not impose
an unfunded mandate on State, local, or
tribal governments, or the private sector
of more than $100 million per year. The
proposed rule does not have a
significant or unique effect on State,
local, or tribal governments or the
private sector. A statement containing
the information required by the
Unfunded Mandates Reform Act (2
U.S.C. 1531 et seq.) is not required.

Takings (Executive Order 12630)

This proposed rule does not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630. A takings
implication assessment is not required.

Federalism (Executive Order 13132)

Under the criteria in section 1 of
Executive Order 13132, this proposed
rule does not have sufficient federalism
implications to warrant the preparation
of a Federalism summary impact
statement. A Federalism summary
impact statement is not required.

Civil Justice Reform (Executive Order
12988)

This proposed rule complies with the
requirements of Executive Order 12988.
Specifically, this rule:

a. Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

b. Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

Consultation With Indian Tribes (E.O.
13175 and Department Policy)

The Department of the Interior strives
to strengthen its government-to-
government relationship with Indian
Tribes through a commitment to
consultation with Indian Tribes and
recognition of their right to self-
governance and tribal sovereignty. We
have evaluated this proposed rule under
the criteria in Executive Order 13175
and under the Department’s tribal
consultation policy and have
determined that tribal consultation is
not required because the proposed rule
will have no substantial direct effect on
federally recognized Indian tribes.

In May and July 2014, the NPS sent
letters to the Tribal Historic
Preservation Officers for the Colville
Confederated Tribes and the
Confederated Tribes and Bands of the
Yakama Nation inviting comment
regarding the inventory, evaluation, and
finding of no effect on cultural resources
within the project area. This
encompasses the relocation of all
maintenance facilities, including the
transfer station, as proposed in the
preferred alternative (Alternative 2) in
the EA. These tribes did not identify any
significant concerns related to the
project.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This proposed rule does not contain
information collection requirements,
and a submission to the Office of
Management and Budget under the
Paperwork Reduction Act is not
required. We may not conduct or
sponsor and you are not required to
respond to a collection of information
unless it displays a currently valid OMB
control number.

National Environmental Policy Act of
1969 (NEPA)

We have prepared an environmental
assessment to determine whether this
rulemaking will have a significant
impact on the quality of the human
environment under NEPA. This
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proposed rule would implement part of
the preferred alternative (Alternative 2)
in the EA that is referenced above and
available online at http://
parkplanning.nps.gov/SMFRP by
clicking on “Document List.”

Effects on the Energy Supply (Executive
Order 13211)

This proposed rule is not a significant
energy action under the definition in
Executive Order 13211. A Statement of
Energy Effects is not required.

Clarity of This Regulation

The NPS is required by Executive
Orders 12866 (section 1(b)(12)), 12988
(section 3(b)(1)(B)), and 13563 (section
1(a)), and by the Presidential
Memorandum of June 1, 1998, to write
all rules in plain language. This means
that each rule we publish must:

a. Be logically organized;

b. Use the active voice to address
readers directly;

c. Use common, everyday words and
clear language rather than jargon;

d. Be divided into short sections and
sentences; and

e. Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in ADDRESSES
section above. To better help us revise
this proposed rule, your comments
should be as specific as possible. For
example, you should tell us the
numbers of the sections or paragraphs
that you find unclear, which sections or
sentences are too long, the sections
where you feel lists or tables would be
useful, etc.

Drafting Information

The primary author of this proposed
regulation is Jay Calhoun, Regulations
Program Specialist, Division of
Regulations, Jurisdiction, and Special
Park Uses, National Park Service, 1849
C Street NW., Washington, DC 20240.

Public Participation

It is the policy of the Department of
the Interior, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit written comments regarding this
proposed rule by one of the methods
listed in the ADDRESSES section above.

Public Availability of Comments

Before including your address, phone
number, email address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may

be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

List of Subjects in 36 CFR Part 7

National parks, Reporting and
recordkeeping requirements.

In consideration of the foregoing, NPS
proposes to amend 36 CFR part 7 as
follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

m 1. The authority citation for part 7
continues to read as follows:
Authority: 54 U.S.C. 100101, 100751,

320102; Sec. 7.96 also issued under DC Code
10-137 and DC Code 50-2201.07.

m 2.In §7.62, add paragraph (d) as
follows:

§7.62 Lake Chelan National Recreation
Area.

* * * * *

(d) Solid waste disposal. A solid
waste transfer station located near
Stehekin within the boundary of Lake
Chelan National Recreation Area must
comply with all provisions in 36 CFR
part 6, except it may:

(1) Accept solid waste generated
within the boundary of the park unit
that was not generated by National Park
Service activities;

(2) Be located within one mile of a
campground or a residential area;

(3) Be visible by the public from
scenic vistas or off-trail areas in
designated wilderness areas;

(4) Be detectable by the public by
sound from a campground; and

(5) Be detectable by the public by
sight, sound, or odor from a road open
to public travel.

Dated: July 1, 2015.
Michael Bean,

Principal Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 2015-17025 Filed 7-10-15; 8:45 am]
BILLING CODE 4310-EJ-P

DEPARTMENT OF THE INTERIOR

National Park Service
36 CFR Part 13

[NPS-KLGO-18480; PPAKKLGOLDO,
PPMPRLE1Z.L00000]

RIN 1024-AE27

Special Regulations, Areas of the
National Park System, Klondike Gold
Rush National Historical Park, Horse
Management

AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SUMMARY: The National Park Service
proposes to revise the special
regulations for Klondike Gold Rush
National Historical Park to close the
core Dyea Historic Townsite to the use
of horses except by special use permit
issued by the superintendent.

DATES: Comments must be received by
11:59 p.m. EST on September 11, 2015.

ADDRESSES: You may submit comments,
identified by Regulation Identifier
Number (RIN) 1024-AE27, by either of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail or hand deliver to: National
Park Service, Regional Director, Alaska
Regional Office, 240 West 5th Ave.,
Anchorage, AK 99501.

e Mail or hand deliver to: National
Park Service, Superintendent, Klondike
Gold Rush National Historical Park, P.O.
Box 517, Skagway, AK 99840.
Comments can be hand-delivered to the
NPS office on 2nd and Broadway in
Skagway.

Instructions: Comments will not be
accepted by fax, email, or in any way
other than those specified above. All
submissions received must include the
words ‘“National Park Service” or
“NPS” and must include the docket
number or RIN (1024—AE27) for this
rulemaking. Comments received will be
posted without change to http://
www.regulations.gov, including any
personal information provided.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Andee Sears, Regional Law Enforcement
Specialist, Alaska Regional Office, 240
West 5th Ave., Anchorage, AK 99501.
Phone (907) 644—3410. Email: AKR_
Regulations@nps.gov

SUPPLEMENTARY INFORMATION:
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Background and Significance of
Klondike Gold Rush National Historic
Site

Klondike Gold Rush National Historic
Site (KLGO or park) was established in
1980. The park includes 13,191 acres
and is the only NPS area authorized and
established solely to commemorate an
American gold rush. The purpose of the
park is to preserve for the benefit and
inspiration of the people of the United
States, the historic structures, trails,
artifacts and landscapes and stories
associated with the Klondike Gold Rush
of 1898.

Part of the park is the Dyea Historic
Townsite, which served as the gateway
community to the Chilkoot Trail. At the
time of the Gold Rush, approximately
10,000 people lived in Dyea. Dyea is
rich in surface artifacts and other
remnants from the Klondike Gold Rush
of 1898. Horses were a very important
and visible component of the 1898
Klondike Gold Rush and the Dyea
Historic Townsite from 1897 and for
several decades afterward. Thousands of
unique and irreplaceable cultural
landscape features and artifacts remain
within and above the top layers of soil,
and as such are highly susceptible to
damage from ground disturbance,
including disturbance caused by
unregulated horseback traffic.

Authority To Promulgate Regulations

The National Park Service (NPS)
manages KLGO under a statute
commonly known as the NPS Organic
Act of 1916 (Organic Act) (54 U.S.C.
100101 et seq.), which gives the NPS
broad authority to regulate the use of the
park areas under its jurisdiction. The
Organic Act authorizes the Secretary of
the Interior, acting through NPS, to
“prescribe such regulations as the
Secretary considers necessary or proper
for the use and management of [National
Park] System units.” 54 U.S.C.
100751(a).

Management of the park is also
governed by the Alaska National Interest
Lands Conservation Act (ANILCA).
Horses at KLGO are a form of non-
motorized surface transportation for
traditional activities which is subject to
Section 1110(a) of ANILCA. Under this
section of ANILCA and implementing
regulations at 43 CFR 36.11(h), such use
is subject to reasonable regulations to
protect the natural and other values of
KLGO and the NPS may close an area
to this form of transportation by
regulation upon a finding by the NPS
that the activity would be detrimental to
the resources or values of the area. The
NPS believes, based upon the analysis
in the Dyea Area Plan and

Environmental Assessment (EA) and the
associated Finding of No Significant
Impact (FONSI), that unregulated horse
traffic in the Dyea Historic Townsite
would be detrimental to the thousands
of unique and irreplaceable cultural
landscape features and artifacts that
remain within and above the top layers
of soil in the area.

Dyea Area Plan and Environmental
Assessment and Proposed Rule

In January 2014, the NPS completed
the EA after providing an opportunity
for public comment. The proposed
action in the EA calls for eliminating
horse traffic from the Dyea Historic
Townsite except for limited and
infrequent use on an established route
by private, non-commercial parties
pursuant to a special use permit issued
by the superintendent. In March 2014,
the NPS held a public hearing in
Skagway, AK for the proposed
restrictions on horse use in the Dyea
Historic Townsite in compliance with
regulations at 43 CFR 36.11(h)(3). In
September 2014, the Regional Director
for the Alaska Region signed the FONSI
identifying the proposed action in the
EA as the selected action. The proposed
rule would implement the selected
action by closing the Dyea Historic
Townsite to the use of horses except
under a special use permit issued by the
superintendent. If, after observation, the
superintendent determines that the
desired condition, as defined in the EA,
has deteriorated, the superintendent
may include permit conditions to
protect natural and cultural resources
and, if necessary, the NPS may cease
issuing permits until impacts from prior
uses of horses are mitigated. The NPS
may also adopt permit conditions to
limit impacts from the use of horses on
other user experiences.

The closure area is a small 80 acre
parcel encompassing the core Dyea
Historic Townsite. Alternate routes have
already been designated for commercial
horse use outside the core Dyea Historic
Townsite and noncommercial horse use
will continue to be unrestricted outside
the Historic Townsite.

Compliance With Other Laws,
Executive Orders, and Department
Policy

Regulatory Planning and Review
(Executive Order 12866)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs (OIRA) in the Office of
Management and Budget will review all
significant rules. OIRA has determined
that this proposed rule is not significant.

Executive Order 13563 reaffirms the
principles of Executive Order 12866
while calling for improvements in the
nation’s regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. Executive Order 13563
emphasizes further that regulations
must be based on the best available
science and that the rulemaking process
must allow for public participation and
an open exchange of ideas. We have
developed this proposed rule in a
manner consistent with these
requirements.

Regulatory Flexibility Act

This proposed rule will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This certification is
based on the cost-benefit and regulatory
flexibility analyses found in the reports
entitled ‘“Regulatory Flexibility
Threshold Analysis: Special Regulations
for Klondike Gold Rush National
Historical Park” and ““Preliminary Cost/
Benefit Analysis: Special Regulations
for Klondike Gold Rush National
Historical Park in Alaska” which can be
viewed online at http://www.nps.gov/
klgo/learn/management/
documents.htm.

Small Business Regulatory Enforcement
Fairness Act

This proposed rule is not a major rule
under 5 U.S.C. 804(2), the Small
Business Regulatory Enforcement
Fairness Act. This rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, federal, state, or
local government agencies, or
geographic regions

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S. based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

This proposed rule does not impose
an unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
proposed rule does not have a
significant or unique effect on State,
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local or tribal governments or the
private sector. A statement containing
the information required by the
Unfunded Mandates Reform Act (2
U.S.C. 1531 et seq.) is therefore not
required.

Takings (Executive Order 12630)

This proposed rule does not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630. A takings
implication assessment is not required.

Federalism (Executive Order 13132)

Under the criteria in section 1 of
Executive Order 13132, this proposed
rule does not have sufficient federalism
implications to warrant the preparation
of a Federalism summary impact
statement. The proposed rule is limited
in effect to federal lands managed by the
NPS in Alaska and would not have a
substantial direct effect on state and
local government in Alaska. A
federalism summary impact statement is
not required.

Civil Justice Reform (Executive Order
12988)

This proposed rule complies with the
requirements of Executive Order 12988.
Specifically, this proposed rule:

1. Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

2. Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

Consultation With Indian Tribes (E.O.
13175 and Department Policy) and
ANCSA Corporations

The Department of the Interior strives
to strengthen its government-to-
government relationship with Indian
Tribes through a commitment to
consultation with Indian tribes and
recognition of their right to self-
governance and tribal sovereignty. We
have evaluated this rule under the
criteria in Executive Order 13175 and
under the Department’s tribal
consultation policy and Alaska Native
Claims Settlement Act (ANCSA) Native
Corporation policies and have
determined that tribal consultation is
not required because the rulemaking
will have no substantial direct effect on
federally recognized Indian tribes or
ANCSA Native Corporation lands, water
areas, or resources. Although the NPS
has made this determination, the NPS
sent copies of the draft plan and letters
requesting government-to-government
consultation to four affected Native

tribal governments, one of whom is the
Carcross/Tagish First Nations tribe in
Carcross, Canada. Several meetings were
held between 2012 and 2013 with tribal
governments in Skagway and Haines to
discuss key components of the Dyea
Area Plan and EA that were of interest
to the local federally recognized tribes.

Paperwork Reduction Act (44 U.S.C.
3501 et seq.)

This proposed rule does not contain
any new collections of information that
require approval by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act. OMB has
approved the information collection
requirements associated with NPS
Special Park Use Permits and has
assigned OMB Control Number 1024—
0026 (expires 08/31/16). An agency may
not conduct or sponsor and a person is
not required to respond to a collection
of information unless it displays a
currently valid OMB control number.

National Environmental Policy Act

This proposed rule does not
constitute a major Federal action
significantly affecting the quality of the
human environment. A detailed
statement under the National
Environmental Policy Act of 1969 is not
required because we reached a Finding
of No Significant Impact. The EA and
FONSI are available online at http://
www.nps.gov/klgo/learn/management/
documents.htm.

Effects on the Energy Supply (Executive
Order 13211)

This proposed rule is not a significant
energy action under the definition in
Executive Order 13211. A Statement of
Energy Effects is not required.

Clarity of This Regulation

We are required by Executive Orders
12866 (section 1(b)(12)), 12988 (section
3(b)(1)(B)), and 13563 (section 1(a)), and
by the Presidential Memorandum of
June 1, 1998, to write all rules in plain
language. This means that each rule we
publish must:

1. Be logically organized;

2. Use the active voice to address
readers directly;

3. Use common, everyday words and
clear language rather than jargon;

4. Be divided into short sections and
sentences; and

5. Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section above. To better help us revise
the proposed rule, your comments
should be as specific as possible. For

example, you should tell us the
numbers of the sections or paragraphs
that you find unclear, which sections or
sentences are too long, the sections
where you feel lists or tables would be
useful, etc.

Drafting Information

The primary authors of this proposed
regulation are Jay Calhoun, Regulations
Program Specialist, National Park
Service, Jenna Giddens of Kenai Fjords
National Park, Andee Sears of the
Alaska Regional Office, National Park
Service, and Tim Steidel of Klondike
Gold Rush National Historical Park.

Public Availability of Comments

Before including your address, phone
number, email address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

List of Subjects in 36 CFR Part 13

Alaska, National parks, Reporting and
recordkeeping requirements.

In consideration of the foregoing, the
National Park Service proposes to
amend 36 CFR part 13 as set forth
below:

PART 13—NATIONAL PARK SYSTEM
UNITS IN ALASKA

m 1. The authority citation for part 13
continues to read as follows:

Authority: 16 U.S.C. 3124; 54 U.S.C.
100101, 100751, 320102; Sec. 13.1204 also
issued under Sec. 1035, Pub. L. 104-333, 110
Stat. 4240.

m 2. Add §13.1408 to subpart QQ to read
as follows:

§13.1408 Dyea.

The Dyea Historic Townsite is closed
to the use of horses by members of the
public except by special use permit
issued by the Superintendent. A map
showing the boundaries of the Dyea
Historic Townsite is available on the
park Web site and at the park visitor
center.

Dated: July 1, 2015.
Michael Bean,

Principal Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 2015-17026 Filed 7-10-15; 8:45 am]
BILLING CODE 4310-EJ-P
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DEPARTMENT OF THE INTERIOR
Office of the Secretary

43 CFR Parts 47 and 48
RIN 1090-AA98
Land Exchange Procedures and

Procedures To Amend the Hawaiian
Homes Commission Act, 1920

AGENCY: Office of the Secretary, Interior.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Department of the
Interior (Department) is extending the
comment period for the proposed rule
governing land exchanges involving
Hawaiian home lands and amendments
to the Hawaiian Homes Commission Act
proposed by the State of Hawaii until
August 12, 2015. The proposed rule
would clarify under current Federal law
what Departmental procedures would

apply.

DATES: The comment period for the
proposed rule published on May 12,
2015 (80 FR 27134) is extended.
Comments must be received by August
12, 2015.

ADDRESSES: You may submit comments
on the rulemaking by either of the
methods listed below. Please use
Regulation Identifier Number 1090—
AA98 in your message.

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions on the Web site for
submitting comments.

2. U.S. mail, courier, or hand delivery:
Office of Native Hawaiian Relations,
Department of the Interior, 1849 C Street
NW., Washington, DC 20240.

FOR FURTHER INFORMATION CONTACT:
Ka‘i‘ini Kimo Kaloi, Director, Office of
Native Hawaiian Relations, telephone
(202) 208-7462.

SUPPLEMENTARY INFORMATION: On May
12, 2015, we published a proposed rule
to clarify how under current law the

Department of the Interior shall review
proposed land exchanges involving
Hawaiian home lands and amendments
to the Hawaiian Homes Commission Act
proposed by the State of Hawaii. See 80
FR 27134. Today we are publishing an
extension of the comment period,
establishing a new comment deadline of
August 12, 2015, to allow additional
time for the State of Hawaii, Native
Hawaiian Community, beneficiaries,
and public comment. We will accept all
comments received between May 12,
2015, and August 12, 2015. The
proposed rule, frequently asked
questions, and other information are
online at: http://www.doi.gov/ohr.

Dated: July 8, 2015.
Kristen J. Sarri,
Principal Deputy Assistant Secretary for
Policy, Management and Budget.
[FR Doc. 2015-17225 Filed 7-10-15; 8:45 am]
BILLING CODE 4310-93-P
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

Notice of July 9 Advisory Committee
on Voluntary Foreign Aid Meeting

AGENCY: United States Agency for
International Development.

ACTION: Notice of meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, notice is
hereby given of a meeting of the
Advisory Committee on Voluntary
Foreign Aid (ACVFA).

Date: Thursday, July 9, 2015

Time: 2:00—4:00 p.m.

Location: Horizon Ballroom, The
Ronald Reagan Building, 1300
Pennsylvania Ave, NW., Washington,
DC 20004.

Purpose

The Advisory Committee on
Voluntary Foreign Aid (ACVFA) brings
together USAID and private voluntary
organization officials, representatives
from universities, international
nongovernment organizations, U.S.
businesses, and government,
multilateral, and private organizations
to foster understanding,
communication, and cooperation in the
area of foreign aid.

Agenda

USAID Acting Administrator
Ambassador Alfonso E. Lenhardt will
make opening remarks, followed by
panel discussions among ACVFA
members and USAID leadership on
USAID Forward and Local Solutions.
The full meeting agenda will be
forthcoming on the ACVFA Web site
athttp://www.usaid.gov/who-we-are/
organization/advisory-committee.

Stakeholders

The meeting is free and open to the
public. Registration information will be
forthcoming on the ACVFA Web site at
http://www.usaid.gov/who-we-are/
organization/advisory-committee.

FOR FURTHER INFORMATION CONTACT:

Jayne Thomisee, acvfa@usaid.gov.
Dated: June 8, 2015.

Jayne Thomisee,

Executive Director & Policy Advisor, U.S.
Agency for International Development.

[FR Doc. 2015-17027 Filed 7-10-15; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

July 8, 2015.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995, Pub.
L. 104-13. Comments regarding (a)
whether the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology should be
addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), OIRA
Submission@OMB.EOP.GOV or fax
(202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it

displays a currently valid OMB control
number.

Food Safety and Inspection Service

Title: Animal Disease Reporting
System.

OMB Control Number: 0583—-0139.

Summary of Collection: The Food
Safety and Inspection Service (FSIS) has
been delegated the authority to exercise
the functions of the Secretary as
provided in the Federal Meat Inspection
Act (FMIA) (21 U.S.C. 601 et seq.), the
Poultry Products Inspection Act (PPIA)
(21 U.S.C. 451 et seq.). These statutes
mandate that FSIS protect the public by
ensuring that meat and poultry products
are safe, wholesome, unadulterated, and
properly labeled and packaged. In
accordance with 9 CFR 320.6, 381.180,
352.15, and 354.91, establishments that
slaughter meat, poultry, exotic animals,
and rabbits are required to maintain
certain records regarding their business
operations and to report this
information to the Agency as required.

Need and Use of the Information:
FSIS will collect information from
establishments using FSIS Form 6510—
7, Poultry Lot Information. FSIS uses
this information to plan inspection
activities, to develop sampling plans, to
target establishments for testing, to
develop Agency budget, and to develop
reports to Congress.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 1,159.

Frequency of Responses: Reporting:
Other (daily).

Total Burden Hours: 23.180.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2015-17086 Filed 7-10-15; 8:45 am]
BILLING CODE 3410-DM-P

COMMISSION ON CIVIL RIGHTS

Sunshine Act Meeting Notice
AGENCY: United States Commission on
Civil Rights.

ACTION: Notice of Commission Business
Meeting.

DATES: Date and Time: Friday, July 17,
2015; 10:00 a.m. EST.

ADDRESSES: Place: 1331 Pennsylvania
Ave. NW., Suite 1150, Washington, DC.


http://www.usaid.gov/who-we-are/organization/advisory-committee
http://www.usaid.gov/who-we-are/organization/advisory-committee
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mailto:OIRA_Submission@OMB.EOP.GOV
mailto:acvfa@usaid.gov
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FOR FURTHER INFORMATION CONTACT:
Lenore Ostrowsky, Acting Chief, Public
Affairs Unit (202) 376—8591.
Hearing-impaired persons who will
attend the briefing and require the
services of a sign language interpreter
should contact Pamela Dunston at (202)
376—8105 or at signlanguage@usccr.gov
at least seven business days before the
scheduled date of the meeting.

SUPPLEMENTARY INFORMATION:
Meeting Agenda

This meeting is open to the public.

I. Approval of Agenda
II. Program Planning
¢ Update on OCRE Staffing
requirements to complete
outstanding reports
e Discussion on the topic for
Statutory Enforcement Report for
FY 2016
¢ Discussion on number of briefing
topics and reports for FY 2016
projects
¢ Discussion and vote on Part A of
Peaceful Coexistence report
¢ Discussion on proposals for
forwarding the NY State Advisory
Committee report on juvenile
solitary confinement
III. Management and Operations
¢ Staff Director Report
IV. State Advisory Committee (SAC)
Appointments
¢ Oregon
¢ South Carolina
e Wisconsin
V. Adjourn Meeting

Dated: July 8, 2015.
David Mussatt,

Chief of Regional Programs Unit, U.S.
Commission on Civil Rights.

[FR Doc. 2015-17188 Filed 7-9-15; 11:15 am]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE

Bureau of the Census
[Docket Number: 150630568—-5568—01]

2020 Census Tribal Consultation
Meetings

AGENCY: Bureau of the Census,
Commerce.

ACTION: Notice of 2020 Census tribal
consultation meetings.

SUMMARY: Pursuant to Executive Order
13175, the Bureau of the Census (Census
Bureau) plans to conduct eight tribal
consultation meetings and one national
webinar with federally recognized tribes
across the country between October
2015 and April 2016. These meetings
will provide a forum for tribes to share

insights, make recommendations and
discuss concerns related to the 2020
Census. The Census Bureau’s
procedures for outreach, notice and
consultation will ensure involvement of
tribes, to the extent practicable and
permitted by law, before making
decisions or implementing policies,
rules or programs that affect federally
recognized tribal governments. The
Census Bureau requests that interested
members of the public comment with
any questions or topics they would like
to see considered in these meetings. For
a list of dates, locations and times
please check http://
webdev.ssd.census.gov/aian/census
2020/. These meetings are open to
members of federally recognized tribes
by invitation.

DATES: Any questions or topics to be
considered in the tribal consultation
meetings must be received in writing by
September 30, 2015.

ADDRESSES: Please direct all comments
on this notice to Angel L. Petty, Program
Assistant, 2020 Partnership and
Outreach Staff, Decennial
Communications and Budget Office
(DCBO), U.S. Census Bureau
Washington, DC 20233; telephone (301)
763—-2231 or fax (301) 763-2231 or by
email Angel.L.Petty@census.gov.

FOR FURTHER INFORMATION CONTACT:
Angel L. Petty, Program Assistant, 2020
Partnership and Outreach Staff,
Decennial Communications and Budget
Office, U.S. Census Bureau, at the above
listed address and telephone number.
SUPPLEMENTARY INFORMATION:

Background

The Census Bureau’s Decennial
Directorate and the Intergovernmental
Affairs Office is responsible for the
development and implementation of
outreach and promotion activities to
assist in obtaining a complete and
accurate census count in 2020 among all
residents including the American Indian
and Alaska Native (AIAN) populations.
This program is one part of the overall
outreach and promotion efforts directed
at building awareness about the
importance of the census and
motivating response to the census in
communities all across the country.

In accordance with Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments, issued
November 6, 2000, the Census Bureau
will be adhering to its tribal
consultation policy by seeking the input
of tribal governments in the planning
and implementation of the 2020 Census
with the goal of ensuring the most
accurate counts and data for the
American Indian and Alaska Native

population. In that regard, we are
seeking comments with regard to the
following operational topics:

Enumeration—Enumeration is the
process of collecting data, and is the
central focus of the decennial census
operation. Most successful enumeration
occurs at the respondent’s domicile
either through self-response, or through
some method of non-response follow-
up. The Census Bureau is exploring
ways to increase its self—response rates,
and is developing tools to ease the
burden of responding by leveraging
technology, and exploring new
modalities to promote Internet response.

Demographic Statistics—
Demographic statistics provide
information that is used to develop an
understanding of the age, sex, and racial
composition of a population and how it
has changed over time through the basic
demographic processes of birth, death,
and migration.

Geography—Geography is a
determinative part of the decennial
census operation because it provides
meaning and context to decennial
census counts. Geographic planning
provides the framework for census
design, data collection, tabulation, and
data dissemination. The Census Bureau
seeks to use the latest and best
geographic methodologies available to
support the decennial census.

2020 Census Field Partnerships and
Recruitment—Partnership efforts focus
on maximizing public engagement in
the decennial census process in an effort
to keep the public informed, encourage
self-response, and assist with recruiting
the workforce necessary to complete the
decennial census. Partnership efforts are
directed at individuals from all walks of
life, as well as the widest variety of
public, private and governmental
organizations.

2020 Census Communications and
Planning—Communications planning
seeks to motivate the entire population
of the 50 states and its territories, to
participate in the decennial census and
its partnership activities.
Communications planning will
culminate in a communications
campaign that will focus on, increasing
participation in self-response options,
improving accuracy, reducing the
differential undercount and improving
cooperation with enumerators and field
operations.

For additional information on the
tribal consultation sessions please visit:
http://webdev.ssd.census.gov/aian/
census_2020/.


http://webdev.ssd.census.gov/aian/census_2020/
http://webdev.ssd.census.gov/aian/census_2020/
http://webdev.ssd.census.gov/aian/census_2020/
http://webdev.ssd.census.gov/aian/census_2020/
http://webdev.ssd.census.gov/aian/census_2020/
mailto:Angel.L.Petty@census.gov
mailto:signlanguage@usccr.gov
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Dated: July 7, 2015.
John H. Thompson,
Director, Bureau of the Census.
[FR Doc. 2015-17029 Filed 7-10-15; 8:45 am|]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Firms for
Determination of Eligibility To Apply

for Trade Adjustment Assistance

AGENCY: Economic Development
Administration, Commerce.
ACTION: Notice and opportunity for
public comment.

Pursuant to Section 251 of the Trade
Act 1974, as amended (19 U.S.C. 2341
et seq.), the Economic Development

Administration (EDA) has received
petitions for certification of eligibility to
apply for Trade Adjustment Assistance
from the firms listed below.
Accordingly, EDA has initiated
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each of these
firms contributed importantly to the
total or partial separation of the firm’s
workers, or threat thereof, and to a
decrease in sales or production of each
petitioning firm.

LIST OF PETITIONS RECEIVED BY EDA FOR CERTIFICATION ELIGIBILITY TO APPLY FOR TRADE ADJUSTMENT ASSISTANCE

[7/3/2015 Through 7/7/2015]

Firm name

Firm address

Date accepted
for investigation

Product(s)

NicVape, InC. ....covovvvvriieiien.

Alpha Products, Inc. ...............

Modular Sound Systems, Inc.
d/b/a Bag End Loud-
speakers.

Diversified Plastics Corpora-
tion.

Georgia Chair Company, Inc.

107 Corporate Drive,
Spartanburg, SC 29303.
5570 West 70th Place, Chi-

cago, IL 60638.

1201 Armstrong Street,
Algonquin, IL 60102.

120 West Mount Vernon
Street, Nixa, MO 65714.

456 Industrial Boulevard,
Gainesville, GA 30501.

7/6/2015
7/6/2015
7/6/2015
nents.

7/7/2015

7/7/2015

The firm manufactures liquids and concentrates for the elec-
tronic cigarette industry.

The firm manufactures stamped and fabricated metal parts
including steel and aluminum railcar parts, speaker bas-
kets, cluster mailboxes, and high capacity magazines.

The firm manufactures loudspeakers and electronic compo-

The firm manufactures plastics including expandable poly-
propylene & polystyrene for packaging, injection molding,
beaded press molding, concrete foam blocks and auto-
motive components.

The firm manufactures chairs, tables, desks, and book-
cases; the manufacturing material is red oak wood.

Any party having a substantial
interest in these proceedings may
request a public hearing on the matter.
A written request for a hearing must be
submitted to the Trade Adjustment
Assistance for Firms Division, Room
71030, Economic Development
Administration, U.S. Department of
Commerce, Washington, DC 20230, no
later than ten (10) calendar days
following publication of this notice.

Please follow the requirements set
forth in EDA’s regulations at 13 CFR
315.9 for procedures to request a public
hearing. The Catalog of Federal
Domestic Assistance official number
and title for the program under which
these petitions are submitted is 11.313,

Trade Adjustment Assistance for Firms.

Dated: July 7, 2015.
Michael S. DeVillo,
Eligibility Examiner.
[FR Doc. 2015-17035 Filed 7-10-15; 8:45 am|
BILLING CODE 3510-WH-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-580-874, A-557-816, A—523-808, A-583-
854, A-552-818]

Certain Steel Nails From the Republic
of Korea, Malaysia, the Sultanate of
Oman, Taiwan, and the Socialist
Republic of Vietnam: Antidumping
Duty Orders

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: Based on affirmative final
determinations by the Department of
Commerce (“the Department”) and the
International Trade Commission
(“ITC”), the Department is issuing
antidumping duty orders on certain
steel nails (“steel nails”) from the
Republic of Korea (‘“Korea”), Malaysia,
the Sultanate of Oman (“Oman”’),
Taiwan, and the Socialist Republic of
Vietnam (‘“Vietnam”).

DATES: Effective Date: July 13, 2015.
FOR FURTHER INFORMATION CONTACT:
Krisha Hill (Korea), Edythe Artman
(Malaysia and Vietnam), Lilit
Astvatsatrian (Oman), or Victoria Cho
(Taiwan) AD/CVD Operations, Office IV,

Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-4037, (202) 482-3931, (202) 482—
6412, or (202) 482-5075, respectively.

SUPPLEMENTARY INFORMATION:
Background

In accordance with sections 735(d)
and 777(i)(1) of the Tariff Act of 1930,
as amended (the Act), and 19 CFR
351.210(c), on May 20 and 22, 2015, the
Department published its affirmative
final determinations of sales in the less-
than-fair-value investigations of steel
nails from Korea, Malaysia, Oman,
Taiwan, and Vietnam, respectively.!

1 See Certain Steel Nails from the Republic of
Korea: Final Determination of Sales at Less Than
Fair Value, 80 FR 28955 (May 20, 2015) (“Final
Determination of Steel Nails from Korea’); Certain
Steel Nails From Malaysia; Final Determination of
Sales at Less Than Fair Value, 80 FR 28969 (May
20, 2015); Certain Steel Nails From the Sultanate
of Oman: Final Determination of Sales at Less Than
Fair Value, 80 FR 28972 (May 20, 2015); Certain
Steel Nails From Taiwan: Final Determination of
Sales at Less Than Fair Value, 80 FR 28959 (May
20, 2015) (“Final Determination of Steel Nails from
Taiwan”); and Certain Steel Nails From the
Socialist Republic of Vietnam: Final Determination
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Pursuant to 735(e) of the Act and 19
CFR 351.224(f), the Department
published its amended final
determination of sales in the less-than-
fair-value investigation of steel nails
from Malaysia on June 16, 2015.2 On
July 6, 2015, the ITC notified the
Department of its affirmative
determinations that an industry in the
United States is materially injured
within the meaning of section
735(b)(1)(A)(i) of the Act, by reason of
the less-than-fair-value imports of steel
nails from Korea, Malaysia, Oman,
Taiwan, and Vietnam.3

Scope of the Orders

The merchandise covered by these
orders is certain steel nails having a
nominal shaft length not exceeding 12
inches.4 Certain steel nails include, but
are not limited to, nails made from
round wire and nails that are cut from
flat-rolled steel. Certain steel nails may
be of one piece construction or
constructed of two or more pieces.
Certain steel nails may be produced
from any type of steel, and may have
any type of surface finish, head type,
shank, point type and shaft diameter.
Finishes include, but are not limited to,
coating in vinyl, zinc (galvanized,
including but not limited to
electroplating or hot dipping one or
more times), phosphate, cement, and
paint. Certain steel nails may have one
or more surface finishes. Head styles
include, but are not limited to, flat,
projection, cupped, oval, brad, headless,
double, countersunk, and sinker. Shank
styles include, but are not limited to,
smooth, barbed, screw threaded, ring
shank and fluted. Screw-threaded nails
subject to this proceeding are driven
using direct force and not by turning the
nail using a tool that engages with the
head. Point styles include, but are not
limited to, diamond, needle, chisel and
blunt or no point. Certain steel nails
may be sold in bulk, or they may be
collated in any manner using any
material.

Excluded from the scope of these
orders are certain steel nails packaged in
combination with one or more non-
subject articles, if the total number of

of Sales at Less Than Fair Value, 80 FR 29622 (May
22, 2015) (“Final Determination for Vietnam”).

2 See Certain Steel Nails From Malaysia:
Amended Final Determination of Sales at Less
Than Fair Value, 80 FR 34370 (June 16, 2015).

3 See Certain Steel Nails from Korea, Malaysia,
Oman, Taiwan, and Vietnam, USITG Investigation
Nos. 701-TA-521 and 731-TA-1252-1255 (Final),
USITC Publication 4541 (July 2015).

4 The shaft length of certain steel nails with flat
heads or parallel shoulders under the head shall be
measured from under the head or shoulder to the
tip of the point. The shaft length of all other certain
steel nails shall be measured overall.

nails of all types, in aggregate regardless
of size, is less than 25. If packaged in
combination with one or more non-
subject articles, certain steel nails
remain subject merchandise if the total
number of nails of all types, in aggregate
regardless of size, is equal to or greater
than 25, unless otherwise excluded
based on the other exclusions below.

Also excluded from the scope are
certain steel nails with a nominal shaft
length of one inch or less that are (a) a
component of an unassembled article,
(b) the total number of nails is sixty (60)
or less, and (c) the imported
unassembled article falls into one of the
following eight groupings: (1) Builders’
joinery and carpentry of wood that are
classifiable as windows, French-
windows and their frames; (2) builders’
joinery and carpentry of wood that are
classifiable as doors and their frames
and thresholds; (3) swivel seats with
variable height adjustment; (4) seats that
are convertible into beds (with the
exception of those classifiable as garden
seats or camping equipment); (5) seats of
cane, osier, bamboo or similar materials;
(6) other seats with wooden frames
(with the exception of seats of a kind
used for aircraft or motor vehicles); (7)
furniture (other than seats) of wood
(with the exception of (i) medical,
surgical, dental or veterinary furniture;
and (ii) barbers’ chairs and similar
chairs, having rotating as well as both
reclining and elevating movements); or
(8) furniture (other than seats) of
materials other than wood, metal, or
plastics (e.g., furniture of cane, osier,
bamboo or similar materials). The
aforementioned imported unassembled
articles are currently classified under
the following Harmonized Tariff
Schedule of the United States (HTSUS)
subheadings: 4418.10, 4418.20, 9401.30,
9401.40, 9401.51, 9401.59, 9401.61,
9401.69, 9403.30, 9403.40, 9403.50,
9403.60, 9403.81 or 9403.89.

Also excluded from the scope of these
orders are steel nails that meet the
specifications of Type I, Style 20 nails
as identified in Tables 29 through 33 of
ASTM Standard F1667 (2013 revision).

Also excluded from the scope of these
orders are nails suitable for use in
powder-actuated hand tools, whether or
not threaded, which are currently
classified under HTSUS subheadings
7317.00.20.00 and 7317.00.30.00.

Also excluded from the scope of these
orders are nails having a case hardness
greater than or equal to 50 on the
Rockwell Hardness C scale (HRC), a
carbon content greater than or equal to
0.5 percent, a round head, a secondary
reduced-diameter raised head section, a
centered shank, and a smooth

symmetrical point, suitable for use in
gas-actuated hand tools.

Also excluded from the scope of these
orders are corrugated nails. A
corrugated nail is made up of a small
strip of corrugated steel with sharp
points on one side.

Also excluded from the scope of these
orders are thumb tacks, which are
currently classified under HTSUS
subheading 7317.00.10.00.

Certain steel nails subject to these
orders are currently classified under
HTSUS subheadings 7317.00.55.02,
7317.00.55.03, 7317.00.55.05,
7317.00.55.07, 7317.00.55.08,
7317.00.55.11, 7317.00.55.18,
7317.00.55.19, 7317.00.55.20,
7317.00.55.30, 7317.00.55.40,
7317.00.55.50, 7317.00.55.60,
7317.00.55.70, 7317.00.55.80,
7317.00.55.90, 7317.00.65.30,
7317.00.65.60 and 7317.00.75.00.
Certain steel nails subject to these
orders also may be classified under
HTSUS subheadings 7907.00.60.00,
8206.00.00.00 or other HTSUS
subheadings.

While the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
scope of these orders is dispositive.

Antidumping Duty Orders

As stated above, on July 6, 2015, in
accordance with section 735(d) of the
Act, the ITC notified the Department of
its final determinations in these
investigations, in which it found
material injury with respect to steel
nails from Korea, Malaysia, Oman,
Taiwan, and Vietnam.5 Because the ITC
determined that imports of steel nails
from Korea, Malaysia, Oman, Taiwan,
and Vietnam are materially injuring a
U.S. industry, unliquidated entries of
such merchandise from Korea, Malaysia,
Oman, Taiwan, and Vietnam, entered or
withdrawn from warehouse for
consumption are subject to the
assessment of antidumping duties.

Therefore, in accordance with section
736(a)(1) of the Act, the Department will
direct U.S. Customs and Border
Protection (CBP) to assess, upon further
instruction by the Department,
antidumping duties equal to the amount
by which the normal value of the
merchandise exceeds the export price
(or constructed export price) of the
merchandise, for all relevant entries of
steel nails from Korea, Malaysia, Oman,
Taiwan, and Vietnam. Antidumping
duties will be assessed on unliquidated
entries of steel nails from Malaysia,
Oman, and Vietnam entered, or
withdrawn from warehouse, for

51d.
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consumption on or after December 29,
2014, the date of publication of the
preliminary determinations,® but will
not include entries occurring after the
expiration of the provisional measures
period and before publication of the
ITC’s final injury determination as
further described below.

Antidumping duties will be assessed
on relevant unliquidated entries of steel
nails from Korea entered, or withdrawn
from warehouse, for consumption on or
after December 29, 2014, the date of
publication of the preliminary
determinations.” Antidumping duties
will not include entries occurring after
the expiration of the provisional
measures period and before publication
of the ITC’s final injury determination
as further described below. Because the
preliminary determination in the less-
than-fair-value investigation involving
Taiwan was negative, antidumping
duties will be assessed on relevant
unliquidated entries of steel nails from
Taiwan, entered, or withdrawn from
warehouse, for consumption on or after
May 20, 2015, the date of publication of
the final determination.®

6 See Certain Steel Nails From Malaysia:
Preliminary Determination of Sales at Less Than
Fair Value and Postponement of Final
Determination and Extension of Provisional
Measures, 79 FR 78055 (December 29, 2014);
Certain Steel Nails From the Sultanate of Oman:
Affirmative Preliminary Determination of Sales at
Less Than Fair Value and Postponement of Final
Determination, 79 FR 78034 (December 29, 2014);
Certain Steel Nails From the Socialist Republic of
Vietnam: Preliminary Determination of Sales at
Less Than Fair Value and Postponement of Final
Determination and Extension of Provisional
Measures, 79 FR 78058 (December 29, 2014).

7 See Certain Steel Nails From the Republic of
Korea: Affirmative Preliminary Determination of
Sales at Less Than Fair Value and Postponement
of Final Determination, 79 FR 78051 (December 29,
2014). For the single entity consisting of Jinheung
Steel, Duo-Fast Korea Co., Ltd., and Jinsco
International Corporation (“Jinheung Steel Single
Entity”), because this entity’s estimated weighted-
average final dumping margin is zero, we directed
CBP to terminate suspension of liquidation of
entries of certain steel nails produced and exported
by this entity and have not imposed any cash
deposit requirement on those entries. See Final
Determination of Steel Nails from Korea, 80 FR at
28957.

8 See Final Determination of Steel Nails from
Taiwan. No suspension of liquidation has been
required for entries exported by Quick Advance,
Inc. and produced by Ko Nails, Inc. because its
estimated weighted-average final dumping margin
is zero. The Department calculated its dumping
margin during its investigation based on sales of
Quick Advance, Inc. that were produced by Ko
Nails, Inc. Therefore, Quick Advance Inc.’s
exclusion from antidumping duty liability and any
cash deposit requirement pertains only to the
channel(s) of sales that were examined by the
Department in the investigation. See the
Memorandum to the File, entitled, “Clarification of
Quick Advance, Inc.’s Sales Channels,” dated
concurrently with this notice.

Suspension of Liquidation

In accordance with section
735(c)(1)(B) of the Act, we will instruct
CBP to continue to suspend liquidation
on all relevant entries of steel nails from
Korea,® Malaysia, Oman, and Vietnam.
We will also instruct CBP to begin
suspension of liquidation on all relevant
entries of steel nails from Taiwan.10
These instructions suspending
liquidation will remain in effect until
further notice.

We will also instruct CBP to require
cash deposits equal to the amounts as
indicated below. Accordingly, effective
on the date of publication of the ITC’s
final affirmative injury determinations,
CBP will require, at the same time as
importers would normally deposit
estimated duties on this subject
merchandise, a cash deposit equal to the
estimated weighted-average
antidumping duty margins listed
below.11 The relevant all-others rate (for
Korea, Malaysia, Oman, and Taiwan) or
the rate for the Vietnam-wide entity (for
Vietnam), as applicable, apply to all
producers or exporters not specifically
listed. For the purpose of determining
cash deposit rates, the estimated
weighted-average dumping margins for
imports of subject merchandise from
Vietnam will be adjusted, as
appropriate, for export subsidies found
in the final determination of the
companion countervailing duty
investigation of this merchandise
imported from Vietnam.12

Provisional Measures

Section 733(d) of the Act states that
instructions issued pursuant to an
affirmative preliminary determination
may not remain in effect for more than
four months except where exporters
representing a significant proportion of
exports of the subject merchandise,
request the Department to extend that
four-month period to no more than six
months. At the request of exporters that
account for a significant proportion of
steel nails from Korea, Malaysia, Oman,
and Vietnam, we extended the four-
month period by additional 42 days in
each case.3 In the underlying

9Except for those entries produced and exported
by the Jinheung Steel Single Entity, as stated above.

10 Except for those entries produced by Ko Nails,
Inc. and exported by the Quick Advance Inc., as
stated above.

11 See section 736(a)(3) of the Act.

12 See Final Determination for Vietnam, 80 at
29623. See also Certain Steel Nails From the
Socialist Republic of Vietnam: Final Affirmative
Countervailing Duty Determination, 80 FR 28962
(May 20, 2015), and accompanying Issues and
Decision Memorandum at 12—-22.

13 See Certain Steel Nails From the Republic of
Korea, Malaysia, the Sultanate of Oman, Taiwan,
and the Socialist Republic of Vietnam:

investigations, the Department
published the preliminary
determinations on December 29, 2014.
Therefore, the extended period,
beginning on the date of publication of
the preliminary determinations, ended
on June 26, 2015. Furthermore, section
737(b) of the Act states that definitive
duties are to begin on the date of
publication of the ITC’s final injury
determination.

Therefore, in accordance with section
733(d) of the Act and our practice, we
will instruct CBP to terminate the
suspension of liquidation and to
liquidate, without regard to
antidumping duties, unliquidated
entries of steel nails from Korea,
Malaysia, Oman, and Vietnam entered,
or withdrawn from warehouse, for
consumption after June 26, 2015, the
date on which the provisional measures
expired, until and through the day
preceding the date of publication of the
ITC’s final injury determinations in the
Federal Register. Suspension of
liquidation will resume on the date of
publication of the ITC’s final
determination in the Federal Register.

The weighted-average dumping
margins are as follows:

Dumping
Exporter/producer margins
(%)
Korea:
Daejin Steel .......cccevciiiiiiiees 11.80
Jinheung Steel Corporation,

Jinsco International Corpora-

tion, and Duo-Fast Korea

Co., Ltd. ™% e 0.00
All Others ....cccoveeiiniccreeee 11.80

Malaysia:
Inmax Sdn. Bhd. ......cccocvrieens 39.35
Region International Co. Ltd.

and Region System Sdn.

Bhd. ...ccoeee . 2.66
Tag Fasteners Sdn. Bhd. .......... 39.35
All Others .....ocoevieeiieeeeeeen, 2.66

Oman:
Oman Fasteners, LLC .............. 9.10
All Others 9.10
Taiwan:
PT Enterprises ....cccccceeecvveeeeennn. 2.24

Postponement of Preliminary Determination of
Antidumping Duty Investigations, 79 FR 63082
(October 22, 2014). Provisional measures were not
effect for entries of subject merchandise from
Taiwan because the Department’s preliminary
determination was negative. See Certain Steel Nails
From Taiwan: Negative Preliminary Determination
of Sales at Less Than Fair Value and Postponement
of Final Determination, 79 FR 78053, 78054
(December 29, 2014) (Preliminary Determination).
14 No suspension of liquidation will be required
for entries of these firms because their estimated
weighted-average dumping margin is zero. See
Final Determination of Steel Nails from Korea.
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Dumping
Exporter/producer margins
(%)
Quick Advance Inc.’s ............... 0.00
All Others ....cccovvevinecicreeene 2.24
Vietnam 16:

Kosteel Vina Limited Company 323.99
Vietham-Wide Entity * .............. 323.99%

*The Vietnam-wide entity includes the fol-
lowing exporters/producers: Region Industries
Co., Ltd., United Nail Products Co., Ltd., Cong
Ty Tnhh Cong Nghe Nhua A Chau, Kim Tin
Group, Megastar Co., Ltd. and Simone Acces-
sories Collection.

This notice constitutes the
antidumping duty orders with respect to
steel nails from Korea, Malaysia, Oman,
Taiwan, and Vietnam pursuant to
section 736(a) of the Act. Interested
parties can find a list of antidumping
duty orders currently in effect at http://
enforcement.trade.gov/stats/

iastats1.html.
These orders are published in

accordance with section 736(a) of the
Act and 19 CFR 351.211.

Dated: July 7, 2015.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2015-17239 Filed 7-10-15; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-560-822, A-557-813, A-570-886, A—-583—
843, A-549-821, A-552-806]

Polyethylene Retail Carrier Bags From
Indonesia, Malaysia, the People’s
Republic of China, Taiwan, Thailand,
and the Socialist Republic of Vietham:
Final Results of the Expedited Sunset
Reviews of the Antidumping Duty
Orders

AGENCY: Enforcement and Compliance,
International Trade Administration,

Department of Commerce.
SUMMARY: The Department of Commerce

(the Department) finds that revocation
of the antidumping duty orders on
polyethylene retail carrier bags from
Indonesia, Malaysia, the People’s
Republic of China, Taiwan, Thailand,

15 As stated above, no suspension of liquidation
will be required for entries exported by Quick
Advance Inc., which were produced by Ko Nails,
Inc. because its estimated weighted-average
dumping margin is zero. See Final Determination of
Steel Nails from Taiwan.

16 As explained in the Final Determination for
Vietnan, 80 at 29623, the estimated weighted-
average dumping margins for the separate-rate
company and the Vietnam-wide entity will be
adjusted for export subsidies. As a result of these
adjustments, the cash deposit rate for both the
separate-rate company and the Vietnam-wide entity
will be 290.40 percent.

and the Socialist Republic of Vietnam
would be likely to lead to continuation
or recurrence of dumping as indicated
in the “Final Results of Sunset Review”’
section of this notice.

DATES: Effective Date: July 13, 2015.

FOR FURTHER INFORMATION CONTACT:
Thomas Schauer or Minoo Hatten, AD/
CVD Operations, Office I, Enforcement
and Compliance, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 482—0410 or (202) 482—
1690, respectively.

SUPPLEMENTARY INFORMATION:

Background

On April 1, 2015, the Department
published the notice of initiation of the
sunset reviews of the antidumping duty
orders on polyethylene retail carrier
bags (PRCBs) from Indonesia, Malaysia,
the People’s Republic of China (PRC),
Taiwan, Thailand, and the Socialist
Republic of Vietnam (Vietnam) pursuant
to section 751(c) of the Tariff Act of

1930, as amended (the Act).?
In accordance with 19 CFR

351.218(d)(1)(i), the Department
received notices of intent to participate
in these sunset reviews from the
Polyethylene Retail Carrier Bag
Committee (the domestic interested
party) within 15 days after the date of
publication of the Initiation Notice and
the effective date of the initiation of this
sunset review.2 The domestic interested
party claimed interested party status
under section 771(9)(C) of the Act.

The Department received complete

substantive responses to the Initiation

1 See Initiation of Five-year (“Sunset”’) Review, 80
FR 17388 (April 1, 2015) (Initiation Notice).

2 See Letters to the Secretary from Polyethylene
Retail Carrier Bag Committee: 1) “Second Five-Year
(‘Sunset’) Review Of Antidumping Duty Order On
Polyethylene Retail Carrier Bags From Indonesia:
Notice Of Intent To Participate In Sunset Review”
(April 16, 2015); 2) “Second Five-Year (‘Sunset’)
Review Of Antidumping Duty Order On
Polyethylene Retail Carrier Bags From Malaysia:
Notice Of Intent To Participate In Sunset Review”
(April 16, 2015); 3) “Second Five-Year (‘Sunset’)
Review Of Antidumping Duty Order On
Polyethylene Retail Carrier Bags From The People’s
Republic Of China: Notice Of Intent To Participate
In Sunset Review” (April 16, 2015); 4) “‘Second
Five-Year (‘Sunset’) Review Of Antidumping Duty
Order On Polyethylene Retail Carrier Bags From
Taiwan: Notice Of Intent To Participate In Sunset
Review” (April 16, 2015); 5) “Second Five-Year
(‘Sunset’) Review Of Antidumping Duty Order On
Polyethylene Retail Carrier Bags From Thailand:
Notice Of Intent To Participate In Sunset Review”
(April 16, 2015); and 6) “Second Five-Year
(‘Sunset’) Review Of Antidumping Duty Order On
Polyethylene Retail Carrier Bags From The Socialist
Republic Of Vietnam: Notice Of Intent To
Participate In Sunset Review” (April 16, 2015). The
Polyethylene Retail Carrier Bag Committee is
comprised of five domestic producers of PRCBs:
Hilex Poly Co., LLC, Superbag Corporation, Unistar
Plastics, LLC, Command Packaging, and Roplast
Industries, Inc. Id.

Notice from the domestic interested
party within the 30-day period specified
in 19 CFR 351.218(d)(3)(i).? The
Department received no substantive
responses from any respondent
interested party. In accordance with
section 751(c)(3)(B) of the Act and 19
CFR 351.218(e)(1)(ii)(C)(2), the
Department conducted expedited (120-
day) sunset reviews of the antidumping
duty orders on PRCBs from Indonesia,
Malaysia, the PRC, Taiwan, Thailand,
and Vietnam.

Scope of the Orders

The merchandise subject to the
antidumping duty orders is PRCBs
which are currently classified under
subheading 3923.21.0085 of the
Harmonized Tariff Schedule of the
United States (HTSUS). The HTSUS
number is provided for convenience and
customs purposes. A full description of
the scope of the order is contained in
the Preliminary Decision
Memorandum.# The written description
is dispositive.

Analysis of Comments Received

A complete discussion of all issues
raised in these reviews are addressed in
the accompanying Issues and
DecisionMemorandum, which is hereby
adopted by this notice, including the
likelihood of continuation or recurrence
of dumping in the event of revocation

3 See letters from domestic interested party:
“Five-Year (‘Sunset’) Review Of Antidumping Duty
Order On Polyethylene Retail Carrier Bags From
Indonesia: Domestic Industry’s Substantive
Response” (May 1, 2015) (Indonesia Substantive
Response); 2) “Second Five-Year (‘Sunset’) Review
Of Antidumping Duty Order On Polyethylene Retail
Carrier Bags From Malaysia: Domestic Industry’s
Substantive Response” (May 1, 2015) (Malaysia
Substantive Response); 3) “‘Second Five-Year
(‘Sunset’) Review Of Antidumping Duty Order On
Polyethylene Retail Carrier Bags From The People’s
Republic Of China: Domestic Industry’s Substantive
Response” (May 1, 2015) (PRC Substantive
Response); 4) “Five-Year (‘Sunset’) Review Of
Antidumping Duty Order On Polyethylene Retail
Carrier Bags From Taiwan: Domestic Industry’s
Substantive Response”” (May 1, 2015) (Taiwan
Substantive Response); 5) “‘Second Five-Year
(‘Sunset’) Review Of Antidumping Duty Order On
Polyethylene Retail Carrier Bags From Thailand:
Domestic Industry’s Substantive Response” (May 1,
2015) (Thailand Substantive Response); and 6)
“Five-Year (‘Sunset’) Review Of Antidumping Duty
Order On Polyethylene Retail Carrier Bags From
The Socialist Republic Of Vietnam: Domestic
Industry’s Substantive Response” (May 1, 2015)
(Vietnam Substantive Response).

4 See Memorandum from Christian Marsh, Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations, to Paul Piquado,
Assistant Secretary for Enforcement and
Compliance, entitled, “Issues and Decision
Memorandum for the Expedited Sunset Reviews of
the Antidumping Duty Orders on Polyethylene
Retail Carrier Bags from Indonesia, Malaysia, the
People’s Republic of China, Taiwan, Thailand, and
the Socialist Republic of Vietnam” dated
concurrently with this notice (Issues and Decision
Memorandum).
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and the magnitude of dumping margins
likely to prevail if the orders were
revoked.5 The Issues and Decision
Memorandum is a public document and
is on file electronically via Enforcement
and Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at http://access.trade.gov and to all
parties in the Central Records Unit in
Room B8024 of the main Department of
Commerce building. In addition, a
complete version of the Issues and
Decision Memorandum can be accessed
directly on the Internet at http://
enforcement.trade.gov/frn/index.html.

Final Results of Reviews

Pursuant to sections 751(c)(1) and
752(c) of the Act, we determine that
revocation of the antidumping duty
orders on PRCBs from Indonesia,
Malaysia, the PRC, Taiwan, Thailand,
and Vietnam would be likely to lead to
continuation or recurrence of dumping
up to the following weighted-average
margin percentages:

Weighted-
Country A'\\A/g:gigne

(Percent)
Indonesia .......cccoeeeeeeiiiieenines 85.17
Malaysia ...... 101.74
PRC ........ 77.57
Taiwan ..... 95.81
Thailand ... . 122.88
Vietham ....ccovevevciiiieeeeee 76.11

Notification to Interested Parties

This notice serves as the only
reminder to parties subject to
administrative protective orders (APO)
of their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a). Timely written
notification of the destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

The Department is issuing and
publishing these final results and notice
in accordance with sections 751(c),
752(c), and 777(i)(1) of the Act and 19
CFR 351.218.

Dated: July 6, 2015.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2015-17071 Filed 7-10-15; 8:45 am]
BILLING CODE 3510-DS-P

5 See Issues and Decision Memorandum.

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-970]

Multilayered Wood Flooring From the
People’s Republic of China: Final
Results of Changed Circumstances
Review

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On February 12, 2015, the
Department of Commerce (the
“Department’’) published its initiation
and preliminary results of a changed
circumstances review ! of the
antidumping duty (“AD”) order on
multilayered wood flooring (“MLWF”’)
from the People’s Republic of China
(“PRC”).2 The Department preliminarily
determined that Zhejiang Fuma Warm
Technology Co., Ltd. (“Zhejiang Fuma)
is the successor-in-interest to Huzhou
Fuma Wood Bus. Co., Ltd. (“Huzhou
Fuma”) for purposes of the AD order on
MLWEF from the PRC and, as such, is
entitled to Huzhou Fuma’s cash deposit
rate with respect to entries of subject
merchandise. We invited interested
parties to comment on the Preliminary
Results. As no parties submitted
comments, and there is no other
information or evidence on the record
calling into question our Preliminary
Results, the Department is making no
changes to the Preliminary Results.

DATES: Effective Date: July 13, 2015.

FOR FURTHER INFORMATION CONTACT:
Krisha Hill, AD/CVD Operations, Office
IV, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-4037.

SUPPLEMENTARY INFORMATION:

Background

On February 12, 2015, the Department
initiated a changed circumstances
review and made a preliminary finding
that Zhejiang Fuma is the successor-in-
interest to Huzhou Fuma, and is entitled
to Huzhou Fuma’s cash deposit rate
with respect to entries of merchandise
subject to the AD order on MLWF from

1 See Initiation and Preliminary Results of
Antidumping Duty Changed Circumstances Review:
Multilayered Wood Flooring From the People’s
Republic of China, 80 FR 7842 (February 12, 2015)
(“Preliminary Results”), and accompanying
Preliminary Decision Memorandum.

2 See Multilayered Wood Flooring From the
People’s Republic of China: Amended Final
Determination of Sales at Less Than Fair Value and
Antidumping Duty Order, 76 FR 76690 (December
8,2011).

the PRC.2 We also provided interested
parties 14 days from the date of
publication of the Preliminary Results to
submit case briefs in accordance with 19
CFR 351.309(c)(1)(ii). No interested
parties submitted case briefs or
requested a hearing. On June 24, 2015,
the Department issued to interested
parties draft customs instructions and
solicited comment. None were received.

Scope of the Order

Multilayered wood flooring is
composed of an assembly of two or
more layers or plies of wood veneer(s)
in combination with a core. Imports of
the subject merchandise are provided
for under the following subheadings of
the Harmonized Tariff Schedule of the
United States (“HTSUS”’): 4412.31.0520;
4412.31.0540; 4412.31.0560;
4412.31.2510; 4412.31.2520;
4412.31.4040; 4412.31.4050;
4412.31.4060; 4412.31.4070;
4412.31.5125; 4412.31.5135;
4412.31.5155; 4412.31.5165;
4412.31.3175; 4412.31.6000;
4412.31.9100; 4412.32.0520;
4412.32.0540; 4412.32.0560;
4412.32.2510; 4412.32.2520;
4412.32.3125; 4412.32.3135;
4412.32.3155; 4412.32.3165;
4412.32.3175; 4412.32.3185;
4412.32.5600; 4412.39.1000;
4412.39.3000; 4412.39.4011;
4412.39.4012; 4412.39.4019;
4412.39.4031; 4412.39.4032;
4412.39.4039; 4412.39.4051;
4412.39.4052; 4412.39.4059;
4412.39.4061; 4412.39.4062;
4412.39.4069; 4412.39.5010;
4412.39.5030; 4412.39.5050;
4412.94.1030; 4412.94.1050;
4412.94.3105; 4412.94.3111;
4412.94.3121; 4412.94.3131;
4412.94.3141; 4412.94.3160;
4412.94.3171; 4412.94.4100;
4412.94.5100; 4412.94.6000;
4412.94.7000; 4412.94.8000;
4412.94.9000; 4412.94.9500;
4412.99.0600; 4412.99.1020;
4412.99.1030; 4412.99.1040;
4412.99.3110; 4412.99.3120;
4412.99.3130; 4412.99.3140;
4412.99.3150; 4412.99.3160;
4412.99.3170; 4412.99.4100;
4412.99.5100; 4412.99.5710;
4412.99.6000; 4412.99.7000;
4412.99.8000; 4412.99.9000;
4412.99.9500; 4418.71.2000;
4418.71.9000; 4418.72.2000;
4418.72.9500; and 9801.00.2500.4 While
HTSUS subheadings are provided for
convenience and customs purposes, the

3 See Preliminary Results, 80 FR at 7842—43.
4For a complete description of the Scope of the

Order, see Preliminary Decision Memorandum at 2—
3.
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written description of the subject
merchandise is dispositive.

Final Results of Changed
Circumstances Review

Because no party submitted a case
brief in response to the Department’s
Preliminary Results, and because the
record contains no other information or
evidence that calls into question the
Preliminary Results, the Department
continues to find that Zhejiang Fuma is
the successor-in-interest to Huzhou
Fuma, and is entitled to Huzhou Fuma’s
cash deposit rate with respect to entries
of merchandise subject to the AD order
on MLWF from the PRC.5

Instructions to U.S. Customs and
Border Protection

Based on these final results, we will
instruct U.S. Customs and Border
Protection to collect estimated ADs for
all shipments of subject merchandise
exported by Zhejiang Fuma and entered,
or withdrawn from warehouse, for
consumption on or after the publication
date of this notice in the Federal
Register at the current AD cash deposit
rate for Huzhou Fuma (i.e., 58.84
percent). This cash deposit requirement
shall remain in effect until further
notice.

Notification to Interested Parties

This notice serves as a final reminder
to parties subject to administrative
protective order (“APO”’) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a sanctionable violation.

We are issuing and publishing this
final results notice in accordance with
sections 751(b) and 777(i) of the Tariff
Act of 1930, as amended, and 19 CFR
351.216.

Dated: July 7, 2015.
Paul Piquado,
Assistant Secretary for Enforcement and
Compliance.
[FR Doc. 2015-17081 Filed 7-10-15; 8:45 am]
BILLING CODE 3510-DS-P

5For a complete discussion of the Department’s
findings, which remain unchanged in these final
results and which are herein incorporated by
reference and adopted by this notice, see generally
the Preliminary Decision Memorandum
accompanying the Preliminary Results.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XD807

Takes of Marine Mammals Incidental to
Specified Activities; Construction
Activities at the Children’s Pool
Lifeguard Station at La Jolla, California

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of an Incidental
Harassment Authorization (IHA).

SUMMARY: In accordance with the
Marine Mammal Protection Act
(MMPA), notification is hereby given
that NMFS has issued an IHA to the City
of San Diego for an IHA to take small
numbers of marine mammals, by Level
B harassment, incidental to construction
activities at the Children’s Pool
Lifeguard Station in La Jolla, California.

DATES: Effective June 28, 2015 to June
27, 2016.

ADDRESSES: A copy of the IHA and the
IHA application are available by writing
to Jolie Harrison, Chief, Permits and
Conservation Division, Office of
Protected Resources, National Marine
Fisheries Service, 1315 East-West
Highway, Silver Spring, MD 20910 or by
telephone to the contacts listed below
(see FOR FURTHER INFORMATION CONTACT).
An electronic copy of the ITHA
application containing a list of the
references used in this document may
be obtained by writing to the address
specified above, telephoning the contact
listed below (see FOR FURTHER
INFORMATION CONTACT), or visiting the
Internet at: http://www.nmfs.noaa.gov/
pr/permits/incidental/construction.htm.
Documents cited in this notice,
including the IHA application, may also
be viewed, by appointment, during
regular business hours, at the
aforementioned address.
FOR FURTHER INFORMATION CONTACT:
Howard Goldstein or Jolie Harrison,
Office of Protected Resources, NMFS,
301-427-8401.
SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce (Secretary)
to allow, upon request, the incidental,
but not intentional, taking of small
numbers of marine mammals by United
States citizens who engage in a specified
activity (other than commercial fishing)
within a specified geographical region if

certain findings are made and either
regulations are issued or, if the taking is
limited to harassment, a notice of a
proposed authorization is provided to
the public for review.

An authorization for the incidental
takings shall be granted if NMFS finds
that the taking will have a negligible
impact on the species or stock(s), will
not have an unmitigable adverse impact
on the availability of the species or
stock(s) for subsistence uses (where
relevant), and if the permissible
methods of taking and requirements
pertaining to the mitigation, monitoring,
and reporting of such takings are set
forth. NMFS has defined “negligible
impact” in 50 CFR 216.103 as *“. . . an
impact resulting from the specified
activity that cannot be reasonably
expected to, and is not reasonably likely
to, adversely affect the species or stock
through effects on annual rates of
recruitment or survival.”

Section 101(a)(5)(D) of the MMPA
established an expedited process by
which citizens of the United States can
apply for an authorization to
incidentally take small numbers of
marine mammals by harassment.
Section 101(a)(5)(D) of the MMPA
establishes a 45-day time limit for
NMFS’s review of an application
followed by a 30-day public notice and
comment period on any proposed
authorizations for the incidental
harassment of small numbers of marine
mammals. Within 45 days of the close
of the public comment period, NMFS
must either issue or deny the
authorization.

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as: Any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild [Level A harassment]; or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering [Level B
harassment].

Summary of Request

On February 25, 2015, NMFS received
an application from the City of San
Diego, Engineering and Capital Projects
Department, requesting an IHA for the
taking of marine mammals incidental to
construction activities. NMFS
determined that the IHA application
was adequate and complete on April 9,
2015. NMFS published a notice making
preliminary determinations and
proposing to issue an IHA on May 19,


http://www.nmfs.noaa.gov/pr/permits/incidental/construction.htm
http://www.nmfs.noaa.gov/pr/permits/incidental/construction.htm

40000

Federal Register/Vol. 80, No. 133/Monday, July 13, 2015/ Notices

2015 (80 FR 28588). The notice initiated
a 30-day public comment period.

The City of San Diego will undertake
the construction activities between June
2015 and June 2016 at the Children’s
Pool Lifeguard Station in La Jolla,
California. In-air noise generated from
equipment used during the construction
activities is likely to result in the take
of marine mammals. The requested IHA
will authorize the take, by Level B
(behavioral) harassment, of small
numbers of Pacific harbor seals (Phoca
vitulina richardii), California sea lions
(Zalophus californianus), and northern
elephant seals (Mirounga angustirostris)
incidental to construction activities of
the Children’s Pool Lifeguard Station at
La Jolla, CA. Because the construction
activities were subject to delays and
cannot be completed by June 27, 2015,
the City of San Diego has requested a
renewal of the 2014 to 2015 IHA for an
additional year. The construction
activities are planned to take place
during June 2015 to June 2016 in La
Jolla, CA. Regarding the previous IHA,
NMFS published a notice in the Federal
Register (79 FR 8160) on February 11,
2014, making preliminary
determinations and proposing to issue
an IHA. The notice initiated a 30-day
public comment period. On June 6,
2014, NMFS published a notice in the
Federal Register (79 FR 32699)
announcing the issuance of an IHA.
Additional information on the
construction activities at the Children’s
Pool Lifeguard Station is contained in
the IHA application, which is available
upon request (see ADDRESSES).

Also, NMFS issued the City of San
Diego an IHA in 2013 (78 FR 40705, July
8, 2013) for demolition and construction
activities at the Children’s Pool
Lifeguard Station that were scheduled to
be completed in 2013. Because the
construction activities were subject to
delays (e.g., nesting migratory birds,
unexpected drainage pipes, unexpected
demolition and construction planning,
etc.) and could not be completed by
December 15, 2013, the City of San
Diego requested a renewal of the 2013
IHA for an additional year. Additional
information on the construction
activities at the Children’s Pool
Lifeguard Station is contained in the
THA application, which is available
upon request (see ADDRESSES).

Description of the Specified Activity
Overview

The City of San Diego plans to
conduct construction activities at the
Children’s Pool Lifeguard Station in La
Jolla, CA in order to meet the needs of
the lifeguards at Children’s Pool and the

demand for lifeguard services. The
overall project includes the demolition
of the existing lifeguard station and
construction of a new, three-story,
lifeguard station on the same site.
Demolition of the existing lifeguard
station was completed in 2013 to 2014
and construction of the new lifeguard
station is expected to be completed in
2015 to 2016. Because the previously
existing lifeguard station was
demolished and closed to entry, a
temporary lifeguard tower was moved
onto the bluff near the previous
lifeguard station.

Dates and Duration

The City of San Diego is planning to
begin/resume the project at the
Children’s Pool in La Jolla, CA on June
1, 2015, (see page 30 to 31 of the
Negative Declaration in the IHA
application) with completion of the new
lifeguard station to be completed by
December 15, 2015. The City of San
Diego and NMFS are requiring a
moratorium on all construction
activities during harbor seal pupping
and weaning (i.e., December 15th to
May 30th; see page 5 of the Mitigated
Negative Declaration in the IHA
application). Therefore, work on this
project can only be performed between
June 1st and December 14th of any year.

Planned construction activities will
generally occur Monday through Friday
(no work will occur on holidays) during
daylight hours only, as stipulated in the
“Mitigated Negative Declaration”
included in the IHA application and
local ordinances. As a modification to
the original IHA, the City of San Diego
has requested that planned construction
activities be allowed on weekends (i.e.,
Saturday and Sunday to ensure
completion of the project during 2015.
The exact dates of the planned activities
depend on logistics and scheduling. The
IHA is valid through June 2016 to allow
for construction delays.

Specific Geographic Region

The La Jolla Children’s Pool Lifeguard
Station is located at 827 V2 Coast
Boulevard, La Jolla, CA 92037 (32° 50’
50.02” North, 117° 16" 42.8” West). The
locations and distances (in ft) from the
construction site to the Children’s Pool
haul-out area, breakwater ledge/rocks
haul-out area, reef haul-out area, and
Casa Beach haul-out area can be found
in the City of San Diego’s IHA
application.

Detailed Description of the Specified
Activities
The Children’s Pool was created in

1931 by building a breakwater wall
which created a protected pool for

swimming. Although partially filled
with sand, the Children’s Pool still has
open water for swimming and a beach
for sunbathing and beachcombing. The
Children’s Pool and nearby shore areas
(i.e., shoreline, beaches, and reefs of La
Jolla) are used by swimmers,
sunbathers, SCUBA divers and
snorkelers, shore/surf fishermen, school
classes, tide pool explorers, kayakers,
surfers, boogie and skim boarders, seal,
sea lion, bird and nature watchers, and
for other activities by the general public.
Over the last three years (2010 through
2012), an average of 1,556,184 people
have visited the Children’s Pool
annually, and lifeguards have taken an
average of 8,147 preventive actions and
86 water rescues annually (CASA, 2010;
2011; 2012).

The previous lifeguard facility at
Children’s Pool, built in 1967, was old,
deteriorating from saltwater intrusion,
and no longer served the needs of the
lifeguard staff or the beach-going public.
The structure was condemned on
February 22, 2008 due to its deteriorated
condition and lack of structural
integrity. Because the existing building
was no longer viable, a temporary
lifeguard tower was moved in. However,
a new lifeguard station is required to
meet the needs of the lifeguards and the
demand for lifeguard services.

The overall project includes the
demolition of the existing lifeguard
station and construction of a new, three-
story, lifeguard station on the same site.
Demolition and removal of the existing
lifeguard station was completed in 2013
to 2014 and construction of the new
lifeguard station is expected to be
completed in 2015 to 2016. The
building contractor utilized excavators,
backhoes, concrete saws, and
jackhammers for demolishing the
previous structure and has hauled the
waste materials to an offsite landfill
where it was separated into recycled
content and waste. During the second
year of construction (2014 to 2015) and
in the same footprint as the old
lifeguard station, the new lifeguard
station is being constructed within and
adjacent to the previous facility. Rough
plumbing and electrical have been laid;
the foundation has been poured and
some of the steel structure has been
erected. The new lifeguard facility is in
an optimal location to provide lifeguard
service to the community. The new,
three-story, building will contain a
lower level with beach access level
public restrooms and showers, lifeguard
lockers, and sewage pump room; a
second level with two work stations,
ready/observation room, kitchenette,
restroom, and first aid station; and a
third “observation” level (with a 270°
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view of the beach and nearby reef areas)
with a single occupancy observation
space, radio storage closet, and exterior
catwalk. Interior stairs will link the
floors. The existing below grade
retaining walls will remain in place and
new retaining walls will be constructed
for a ramp from street level to the lower
level for emergency vehicle beach
access and pedestrian access to the
lower level restrooms and showers. A
5.6 m (18. 5 ft) wall will be located
along the north end of the lower level.
The walls will be designed for a
minimum design life of 50 years and
will not be undermined from ongoing
coastal erosion. The walls will not be
readily viewed from Coast Boulevard,
the public sidewalks or the surrounding
community. Enhanced paving, seating
and viewing space, drinking fountains,
adapted landscaping, and water efficient
irrigation will also be included.

The City of San Diego has divided the
demolition and construction activities
are divided into phases:

(1.) Mobilization and temporary
facilities;

(2.) Demolition and site clearing;

(3.) Site preparation and utilities;

(4.) Building foundation;

(5.) Building shell;

(6.) Building exterior;

(7.) Building interior;

(8.) Site improvements; and

(9.) Final inspection and
demobilization.

Demolition and construction of the
new lifeguard station was initially
estimated to take approximately 7
months (148 actual demolition and
construction days) and be completed by
December 15, 2013; however,
demolition and construction did not
start until later than previously planned
in June 2013 and June 2014 due to the
presence of nesting migratory birds (i.e.,
Western seagulls [Larus occidentalis]
and eggs/chicks). There were additional
unexpected delays in the demolition
due to unforeseen underground
structures at the site making it
impossible to finish the project by
December 15, 2013 or 2014. The City of
San Diego completed phases 1 to 4
during 2013 and 2014. During the 2013
to 2014 construction window, the
temporary on-site tower was removed
and two temporary towers were
installed nearby (one about 500 m
[1,640.4 ft] south of the construction site
and another about 1,000 m [3,280.8 ft]
east of the construction site to serve
citizens utilizing the beaches and ocean
waters nearby. Construction of phases 5
to 9 will commence in June 2015,
thereby necessitating a renewal of the
previous IHA.

The notice of the final IHA for the
City of San Diego’s demolition and
construction activities that was
published in the Federal Register on
July 8, 2013 (78 FR 40705) provides a
detailed summary on phases 1 to 4 (i.e.,
mobilization and temporary facilities,
demolition and site clearing, site
preparation and utilities, and building
foundation). Phases 5 to 9 include
(phases overlap in time):

(5.) Building shell:

Pre-cast concrete panel walls, panel
walls, rough carpentry and roof framing,
wall board, cable railing, metal flashing,
and roofing.

Equipment—crane, truck, fork lift,
and hand/power tools.

Timeframe—Approximately 35 days.

This phase will be completed in 2015
and has a maximum source level of 100
dB.

(6.) Building exterior:

Doors and windows, siding paint,
light fixtures, and plumbing fixtures.

Equipment—truck, hand/power tools,
and chop saw.

Timeframe—Approximately 4 weeks.

This phase will be completed in 2015
and has a maximum source level of 100
dB.

(7.) Building interiors:

Walls, sewage lift station, rough and
finish mechanical electrical plumbing
structural (MEPS), wall board, door
frames, doors and paint.

Equipment—truck, hand/power tools,
and chop saw.

Timeframe—Approximately 37 days.

This phase will be completed in 2015
and has a maximum source level of 100
dB.

(8.) Site improvements:

Modify storm drain, concrete seat
walls, curbs, and planters, fine grade,
irrigation, hardscape, landscape, hand
rails, plaques, and benches.

Equipment—backhoe, truck, hand/
power tools, concrete pump/truck, and
fork lift.

Timeframe—Approximately 37 days.

This phase will be completed in 2015
and has a maximum source level of 110
dB.

(9.) Final inspection and
demobilization:

System testing, remove construction
equipment, inspection, and corrections.
Equipment—truck, and hand/power

tools.

Timeframe—Approximately 41 days.

This phase will be completed in 2015
and has a maximum source level of 100
dB.

The exact dates of the planned
activities depend on logistics and
scheduling.

Sound levels during all phases of the
project will not exceed 110 dB re 20 uPa

at five feet from the sound sources. The
110 dB estimate is based on equipment
manufacturers’ estimates obtained by
the construction contractor. The City of
San Diego utilized published or
manufacturers’ measurement data based
on the planned equipment (i.e., a
backhoe, dump truck, cement pump, air
compressor, electric screw guns,
jackhammers, concrete saw, chop saw,
and hand tools) to be utilized on the
project site. Operation of the equipment
is the primary activity within the range
of construction activities that is likely to
affect marine mammals by potentially
exposing them to in-air (i.e., airborne or
sub-aerial) noise. During the working
day, the City of San Diego estimates
there will be sound source levels above
90 dB re 20 pPa, including 65 days of
100 to 110 dB re 20 uPa at the
construction site.

On average, pinnipeds will be about
30.5 meters (m) (100 feet [ft]) or more
from the construction site with a
potential minimum of about 15.2 m (50
ft). During 2013 and 2014, measured
sound levels from the demolition
equipment reaching the pinnipeds did
not exceed approximately 90 dB re 20
UPa at the haul-out area closest to the
demolition and construction and a peak
of about 83 dB re 20 uPa at the mean
hauling-out distance (30.5 m). The City
of San Diego used the formula and
online calculator on the Web site: http://
sengpielaudio.com/calculator-
distance.htm and measured distances
from the sound source to determine the
area of potential impacts from in-air
sound. Table 1 of the City of San Diego’s
monitoring report provides mean sound
and mean distance from sound sources
by the type of equipment and
monitoring location. The City of San
Diego intends to continue to measure in-
air background noise levels in the days
immediately prior to, during, and after
the construction activities.

Additional details regarding the
construction activities of the Children’s
Pool Lifeguard Station can be found in
the City of San Diego’s IHA application.
The IHA application can also be found
online at: http://www.nmfs.noaa.gov/pr/
permits/incidental/construction.htm.

Comments and Responses

A notice of preliminary
determinations and proposed IHA for
the City of San Diego’s construction
activities as published in the Federal
Register on May 19, 2015 (80 FR 28588).
During the 30-day public comment
period, NMFS received comments from
the Marine Mammal Commission
(Commission) and one private citizen.
The comments are posted online at:
http://www.nmfs.noaa.gov/pr/permits/
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incidental/construction.htm. Following
are the substantive comments and
NMFS’s responses:

Comment 1: The Commission concurs
with NMFS’s preliminary findings and
recommends that NMFS issue the
requested THA, subject to inclusion of
the proposed mitigation, monitoring,
and reporting measures.

Response: NMFS concurs with the
Commission’s recommendation and has
issued the THA to the City of San Diego.

Comment 2: One private citizen did
not oppose the issuance of an IHA by
NMFS and the conduct of the
construction activities at the Children’s
Pool Lifeguard Station at La Jolla, CA.
The commenter provided many
descriptions and photographs of the
public viewing and interacting with
Pacific harbor seals on the beach and in
the water at the Children’s Pool. Also,
the commenter provided behavioral
descriptions of harbor seals and how
they may be acclimated to human
presence and noise at this site. Many of
the commenter’s statements were not
germane to the proposed IHA or have
not identified or provided scientific

publications supporting their statement
which limits our ability to respond to
commenter’s statements.

Response: As described in detail in
the notice of the proposed IHA (80 FR
28588, May 19, 2015), as well as in this
document, NMFS does not believe the
City of San Diego’s construction
activities will cause injury, serious
injury, or mortality to marine mammals,
and no take by injury, serious injury, or
mortality is authorized. The required
monitoring and mitigation measures
that the City of San Diego will
implement during the construction
activities will further reduce the
potential impacts on marine mammals
to the lowest level practicable. NMFS
anticipates only behavioral disturbance
to occur during the conduct of the
construction activities at the Children’s
Pool Lifeguard Station in La Jolla, CA.

Description of Marine Mammals in the
Specified Geographic Area of the
Specified Activity

Three species of pinnipeds are known
to or could occur in the Children’s Pool
planned action area and off the Pacific

coastline (see Table 1 below). Pacific
harbor seals, California sea lions, and
northern elephant seals are the three
species of marine mammals that occur
and are likely to be found within the
immediate vicinity of the activity area.
Therefore, these three species are likely
to be exposed to effects of the specified
activities. A variety of other marine
mammals have on occasion been
reported in the coastal waters off
southern California. These include gray
whales, killer whales, bottlenose
dolphins, Steller sea lions, northern fur
seals, and Guadalupe fur seals.
However, none of these species have
been reported to occur in the immediate
action area of the Children’s Pool beach.
Therefore, NMFS does not expect, and
is not authorizing, incidental take of
other marine mammal species from the
specified activities. Table 1 below
identifies the cetacean and pinnipeds
species, their habitat, occurrence, range,
abundance, and conservation status in
the nearshore area of the general region
of the project area.

TABLE 1—THE HABITAT, OCCURRENCE, RANGE, ABUNDANCE, AND CONSERVATION STATUS OF MARINE MAMMALS INHAB-
ITING THE GENERAL REGION OF THE ACTION AREA IN THE PACIFIC OCEAN OFF THE SOUTHERN COAST OF CALI-

FORNIA
Best population
Species Habitat Occurrence Range estimate ESA2 MMPA 3
(minimum) 1
Mysticetes:
Gray whale (Eschrichtius | Coastal and Transient dur- | North Pacific Ocean, 20,990 (20,125) ......... DL—Eastern | NC—Eastern
robustus). shelf. ing season Gulf of California to Pacific North Pa-
migrations. Arctic—Eastern North stock. cific stock
Pacific stock. EN—Western | D—Western
Pacific North Pa-
stock. cific stock.
Odontocetes:
Killer whale (Orcinus Widely distrib- | Varies on Cosmopolitan ................. 354 (354)—West NL o NC
orca). uted. inter-annual Coast Transient EN—South- D—Southern
basis. stock. ern resi- Resident
dent popu- and AT1
lation. Transient
popu-
lations.
Bottlenose dolphin Offshore, Limited, small | Tropical and temperate 323 (290)—California | NL ....cceeueeee. NC.
(Tursiops truncatus). inshore, population waters between 45° Coastal stock.
coastal, es- within 1 km North and South.
tuaries. of shore.
Long-beaked common Inshore ........... Common, Nearshore and tropical 107,016 (76,224)— NL o NC.
dolphin (Delphinus more waters. California stock.
capensis). inshore dis-
tribution,
year-round
presence.
Pinnipeds:
Pacific harbor seal Coastal ........... Common ........ Coastal temperate to 30,968 (27,348)—Cali- | NL .....ccccueeeee NC.
(Phoca vitulina polar regions in North- fornia stock.
richardii). ern Hemisphere.
Northern elephant seal Coastal, pe- Common ........ Eastern and Central 179,000 (81,368)— NL o NC.
(Mirounga lagic when North Pacific—Alaska California breeding
angustirostris). not migrat- to Mexico. stock.
ing.
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TABLE 1—THE HABITAT, OCCURRENCE, RANGE, ABUNDANCE, AND CONSERVATION STATUS OF MARINE MAMMALS INHAB-
ITING THE GENERAL REGION OF THE ACTION AREA IN THE PACIFIC OCEAN OFF THE SOUTHERN COAST OF CALI-

FORNIA—Continued

Best population

Species Habitat Range estimate ESAZ2 MMPA 3
(minimum) 1
California sea lion Coastal, shelf | Common Eastern North Pacific 296,750 (153,337)— ] I NC.
(Zalophus Ocean—Alaska to U.S. stock.
californianus). Mexico.
Steller sea lion Coastal, shelf Rare .............. North Pacific Ocean— 72,223 (52,847)— DL—Eastern | D.
(Eumetopias jubatus). Central California to Eastern U.S. stock. U.S. stock.
Korea. EN—Western
U.S. stock.
Northern fur seal Pelagic, off- Rare ............... North Pacific Ocean— 12,844 (6,722)—Cali- | NL ......c........ NC—~Cali-
(Callorhinus ursinus). shore. Mexico to Japan. fornia stock. fornia
stock.
Guadalupe fur seal Coastal, shelf | Rare ............... California to Baja Cali- 7,408 (3,028)—Mexico | T ..ccocvvveeveenne D.
(Arctocephalus fornia, Mexico. to California.
townsend).

NA = Not available or not assessed.

1TNMFS Marine Mammal Stock Assessment Reports.
2U.S. Endangered Species Act: EN = Endangered, T = Threatened, DL = Delisted, and NL = Not listed.
3U.S. Marine Mammal Protection Act: D = Depleted, S = Strategic, and NC = Not classified.

The rocks and beaches at or near the
Children’s Pool in La Jolla, CA, are
almost exclusively Pacific harbor seal
hauling-out sites. On infrequent
occasions, one or two California sea
lions or a single juvenile northern
elephant seal have been observed on the
sand or rocks at or near the Children’s
Pool (i.e., breakwater ledge/rocks haul-
out area, reef haul-out area, and Casa
Beach haul-out area). These sites are not
usual haul-out locations for California
sea lions and/or northern elephant seals.
The City of San Diego commissioned
two studies of harbor seal abundance
trends at the Children’s Pool. Both
studies reported that appearances of
California sea lions and northern
elephant seals are infrequent, but not
rare at Children’s Pool (Yochem and
Stewart, 1998; Hanan, 2004; Hanan &
Associates, 2011). During 2013, the City
of San Diego observed one juvenile and
three adult California sea lions and two
juvenile northern elephant seals at the
Children’s Pool. During 2014, the City of
San Diego observed 22 California sea
lions (during 19 days) and 30 juvenile
elephant seals (during 29 days) at the
Children’s Pool. Adult sea lions were
also observed hauling out on rocks and
cliffs near the Children’s Pool.

Pacific Harbor Seal

Harbor seals are widely distributed in
the North Atlantic and North Pacific.
Two subspecies exist in the Pacific
Ocean: P. v. stejnegeri in the western
North Pacific near Japan, and P. v.
richardii in the eastern North Pacific.
The subspecies in the eastern North
Pacific Ocean inhabits near-shore
coastal and estuarine areas from Baja

California, Mexico, to the Pribilof
Islands in Alaska. These seals do not
make extensive pelagic migrations, but
do travel 300 to 500 kilometers (km)
(162 to 270 nautical miles [nmi]) on
occasion to find food or suitable
breeding areas (Herder, 1986; Harvey
and Goley, 2011). Previous assessments
of the status of harbor seals have
recognized three stocks along the west
coast of the continental U.S.: (1)
California, (2) Oregon and Washington
outer coast waters, and (3) inland waters
of Washington. An unknown number of
harbor seals also occur along the west
coast of Baja California, at least as far
south as Isla Asuncion, which is about
100 miles south of Punta Eugenia.
Animals along Baja California are not
considered to be a part of the California
stock because it is not known if there is
any demographically significant
movement of harbor seals between
California and Mexico and there is no
international agreement for joint
management of harbor seals. Harbor seal
presence at haul-out sites is seasonal
with peaks in abundance during their
pupping and molting periods. Pupping
and molting periods are first observed to
the south and progress northward up
the coast with time (e.g., January to May
near San Diego, April to June in Oregon
and Washington) (Jeffries, 1984; Jeffries,
1985; Huber et al., 2001; Hanan, 2004;
Hanan & Associates, 2011).

In California, approximately 400 to
600 harbor seal haul-out sites are
distributed along the mainland coast
and on offshore islands, including
intertidal sandbars and ledges, rocky
shores and islets, and beaches (Harvey
et al., 1995; Hanan, 1996; Lowry et al.,

2008). Preferred haul-out sites are those
that are protected from the wind and
waves, and allow access to deep water
for foraging (Perrin et al., 2008). Of the
known haul-out sites, 14 locations are
rookeries (2 locations have multiple
sites, for a total of 17 sites) on or near
the mainland of California. The
population of harbor seals has grown off
the U.S. west coast and has led to new
haul-out sites being used in California
(Hanan, 1996). Harbor seals are one of
the most common and frequently
observed marine mammals along the
coastal environment.

Harbor seals have been observed
hauling-out and documented giving
birth at the Children’s Pool since the
1990’s (Yochem and Stewart, 1998;
Hanan & Associates, 2004). Pacific
harbor seals haul-out year-round on
beaches and rocks (i.e., breakwater
ledge/rocks haul-out area, reef haul-out
area, and Casa Beach haul-out area)
below the lifeguard tower at Children’s
Pool. According to Yochem (2005), the
Children’s Pool beach site is used by
harbor seals at all hours of the day and
at all tides with the exception of
occasional high tide/high swell events
in which the entire beach is awash. It is
one of the three known haul-out sites for
this species in San Diego County. These
animals have been observed in this area
moving to/from the Children’s Pool,
exchanging with the rocky reef directly
west of and adjacent to the breakwater
and with Seal Rock, which is about 150
m (492 ft) west of the Children’s Pool.
Harbor seals have also been reported on
the sandy beach just southwest of the
Children’s Pool. At low tide, additional
space for hauling-out is available on the
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rocky reef areas outside the retaining
wall and on beaches immediately
southward. Haul-out times vary by time
of year, from less than an hour to many
hours. There have been no foraging
studies at this site, but harbor seals have
been observed in nearshore waters and
kelp beds nearby, including La Jolla
Cove.

The Children’s Pool area is the only
rookery in San Diego County and the
only mainland rookery on the U.S. west
coast between the border of Mexico and
Point Mugu in Ventura County, CA
(321.9 km [200 miles]). The number of
harbor seals in this area has increased
since 1979, and seals are documented to
give birth on these beaches during
December through May (Hanan, 2004;
Hanan & Associates, 2011). The official
start to pupping season is December 15.
Females in an advanced stage of
pregnancy begin to show up on the
Children’s Pool beach by late October to
early November. Several studies have
identified harbor seal behavior and
estimated harbor seal numbers
including patterns of daily and seasonal
area use (Yochem and Stewart, 1998;
Hanan & Associates, 2011; Linder,
2011). Males, females, and pups (in
season) of all ages and stages of
development are observed at the
Children’s Pool and adjacent areas.

In southern California, a considerable
amount of information is known about
the movements and ecology of harbor
seals, but population structure in the
region is not as well known (Stewart
and Yochem, 1994, 2000; Keper et al.,
2005; Hanan & Associates, 2011). Linder
(2011) suggests that this population
moves along the California coast and the
beach at Children’s Pool is part of a
“regional network of interconnected”
haul-out and pupping sites. Harbor seals
often haul-out in protected bays, inlets,
and beaches (Reeves et al., 1992). At and
near the Children’s Pool, harbor seals
haul-out on the sand, rocks, and
breakwater base in numbers of 0 to 15
harbor seals to a maximum of about 150
to 250 harbor seals depending on the
time of day, season, and weather
conditions (Hanan, 2004, Hanan &
Associates, 2011; Linder, 2011). Because
space is limited behind the breakwater
at the Children’s Pool, Linder (2011)
predicted that it is unlikely that
numbers will exceed 250 harbor seals.
Based on monitoring from a camera,
Western Alliance for Nature (WAN)
reported that during the month of May
2013 up to 302 harbor seals were
documented resting on the Children’s
Pool beach at any given time, with
additional harbor seals on the rocks and
in the water (Wan, personal
communication). Almost every day,

except for weekends, over 250
individual harbor seals were present on
the beach. During the months of
September 2012 to January 2013, the
average number of harbor seals on the
beach varied from 83 to 120 animals
before people entered the beach or when
people were behind the rope. During
this same period, when people were on
the beach and/or across the rope, the
average number of harbor seals varied
from 7 to 27. The City of San Diego
observed 12 counts totaling more than
200 and a maximum of 238 animals
during the 2014 to 2015 construction
window. The weather (i.e., wind and/or
rain) and the proximity of humans to
the beach likely affect the presence of
harbor seals on the beach.

Radio-tagging and photographic
studies have revealed that only a
portion of seals utilizing a hauling-out
site are present at any specific moment
or day (Hanan, 1996, 2005; Gilbert et al.,
2005; Harvey and Goley, 2011; and
Linder, 2011). These radio-tagging
studies indicate that harbor seals in
Santa Barbara County haul-out about 70
to 90% of the days annually (Hanan,
1996). The City of San Diego expects
harbor seals to behave similarly at the
Children’s Pool. Tagged and branded
harbor seals from other haul-out sites
have been observed by Dr. Hanan at the
Children’s Pool. For example, harbor
seals with red-stained heads and coats,
which are typical of some harbor seals
in San Francisco Bay have been
observed at Children’s Pool, indicating
that seals tagged at other locations and
haul-out sites visit the site. A few seals
have been tagged at the Children’s Pool
and there are no reports of these tagged
animals at other sites (probably because
of very low re-sighting efforts and a
small sample size [10 individuals radio-
tagged]), which may indicate a degree of
site-fidelity (Yochem and Stewart,
1998). These studies further indicate
that seals are constantly moving along
the coast including to/from the offshore
islands and that there may be as many
as 600 individual harbor seals using
Children’s Pool during a year, but
certainly not all at one time.

The City of San Diego has fitted a
polynomial curve to the number of
expected harbor seals hauling-out at the
Children’s Pool by month (see Figure 1
of the IHA application and Figure 2
below) based on counts at the Children’s
Pool by Hanan (2004), Hanan &
Associates (2011), Yochem and Stewart
(1998), and the Children’s Pool docents
(Hanan, 2004). A three percent annual
growth rate of the population was
applied to Yochem and Stewart (1998)
counts to normalize them to Hanan &
Associates and docent counts in 2003 to

2004. Based on monitoring during 2013
to 2014, Dr. Hanan estimates that
similar numbers of harbor seals hauling-
out at Children’s Pool during 2011 and
will expect similar numbers in 2015 to
2016.

A complete count of all harbor seals
in California is impossible because some
are always away from the haul-out sites.
A complete pup count (as is done for
other pinnipeds in California) is also not
possible because harbor seals are
precocial, with pups entering the water
almost immediately after birth.
Population size is estimated by counting
the number of seals ashore during the
peak haul-out period (May to July) and
by multiplying this count by a
correction factor equal to the inverse of
the estimated fraction of seals on land.
Based on the most recent harbor seal
counts (2009) and including a revised
correction factor, the estimated
population of harbor seals in California
is 30,196 individuals (NMFS, 2011),
with an estimated minimum population
of 26,667 for the California stock of
harbor seals. Counts of harbor seals in
California increased from 1981 to 2004.
The harbor seal is not listed under the
ESA and the California stock is not
considered depleted or strategic under
the MMPA (Carretta et al., 2010).

California Sea Lion

The California sea lion is a full
species, separate from the Galapagos sea
lion (Zalophus wollebaeki) and the
extinct Japanese sea lion (Zalophus
japonicus) (Brunner, 2003; Wolf et al.,
2007; Schramm et al., 2009). This
species of sea lion is found from
southern Mexico to southwestern
Canada. The breeding areas of the
California sea lion are on islands located
in southern California, western Baja
California, and the Gulf of California. A
genetic analysis of California sea lions
identified five genetically distinct
geographic populations: (1) Pacific
Temperate, (2) Pacific Subtropical, (3)
Southern Gulf of California, (4) Central
Gulf of California, and (5) Northern Gulf
of California (Schramm et al., 2009). In
that study, the Pacific Temperate
population included rookeries within
U.S. waters and the Coronados Islands
just south of U.S./Mexico border.
Animals from the Pacific Temperate
population range north into Canadian
waters, and movement of animals
between U.S. waters and Baja California
waters has been documented, though
the distance between the major U.S. and
Baja California rookeries is at least 740.8
km (400 nmi). Males from western Baja
California rookeries may spend most of
the year in the United States.
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The entire California sea lion
population cannot be counted because
all age and sex classes are never ashore
at the same time. In lieu of counting all
sea lions, pups are counted during the
breeding season (because this is the only
age class that is ashore in its entirety),
and the numbers of births is estimated
from the pup count. The size of the
population is then estimated from the
number of births and the proportion of
pups in the population. Censuses are
conducted in July after all pups have
been born. There are no rookeries at or
near the Children’s Pool, although in the
past two years births have been reported
at La Jolla Cove (about 0.75 km [0.47
miles] east of Children’s Pool).
Population estimates for the U.S. stock
of California sea lions range from a
minimum of 153,337 to an average
estimate of 296,750 animals. They are
considered to be at carrying capacity of
the environment. The California sea lion
is not listed under the ESA and the U.S.
stock is not considered depleted or
strategic under the MMPA.

Northern Elephant Seal

Northern elephant seals breed and
give birth in California (U.S.) and Baja
California (Mexico), primarily on
offshore islands (Stewart et al., 1994)
from December to March (Stewart and
Huber, 1993). Spatial segregation in
foraging areas between males and
females is evident from satellite tag data
(Le Beouf et al., 2000). Males migrate to
the Gulf of Alaska and western Aleutian
Islands along the continental shelf to
feed on benthic prey, while females
migrate to pelagic areas in the Gulf of
Alaska and the central North Pacific to
feed on pelagic prey (Le Beouf et al.,
2000). Adults return to land between
March and August to molt, with males
returning later than females. Adults
return to their feeding areas again
between their spring/summer molting
and their winter breeding seasons.

Populations of northern elephant
seals in the U.S. and Mexico have
recovered after being nearly hunted to
extinction (Stewart et al., 1994).
Northern elephant seals underwent a
severe population bottleneck and loss of
genetic diversity when the population
was reduced to an estimated 10 to 30
individuals (Hoelzel et al., 2002).
However, movement and genetic
exchange continues between rookeries
when they start breeding (Huber et al.,
1991). The California breeding
population is now demographically
isolated from the Baja California
population. The California breeding
population is considered in NMFS’s
stock assessment report to be a separate
stock.

A complete population count of
elephant seals is not possible because
all age classes are not ashore
simultaneously. Elephant seal
population size is typically estimated by
counting the number of pups produced
and multiplying by the inverse of the
expected ratio of pups to total animals
(McCann, 1985). Based on counts of
elephant seals at U.S. rookeries in 2010,
Lowry et al. (2014) reported that 40,684
pups were born. Lowry et al. (2014)
applied a multiplier of 4.4 to extrapolate
from total pup counts to a population
estimate of approximately 179,000
elephant seals. This multiplier is
derived from life tables based on
published elephant seal fecundity and
survival rates, and reflects a population
with approximately 23% pups (Cooper
and Stewart, 1983; Le Boeuf and Reiter,
1988; Hindell 1991; Huber et al., 1991;
Reiter and Le Boeuf, 1991; Clinton and
Le Boeuf, 1993; Le Boeuf et al., 1994;
Pistorius and Bester, 2002; McMahon et
al., 2003; Pistorius et al., 2004; Condit
et al., 2014). The minimum population
size for northern elephant seals in 2010
can be estimated very conservatively as
81,368, which is equal to twice the
observed pup count (to account for the
pups and their mothers). The
population is reported to have grown at
3.8% annually since 1988 (Lowry et al.,
2014). Northern elephant seals are not
listed under the ESA and are not
considered as depleted or a strategic
stock under the MMPA.

Further information on the biology
and local distribution of these marine
mammal species and others in the
region can be found in the City of San
Diego’s IHA application, which is
available upon request (see ADDRESSES),
and the NMFS Marine Mammal Stock
Assessment Reports, which are available
online at: http://www.nmfs.noaa.gov/pr/
sars/.

Potential Effects of the Specified
Activity on Marine Mammals

This section includes a summary and
discussion of the ways that the types of
stressors associated with the planned
specified activity (e.g., construction
equipment and activities) have been
observed to impact marine mammals.
This discussion may also include
reactions that we consider to rise to the
level of a take and those that we do not
consider to rise to the level of take (for
example, with acoustics), we may
include a discussion of studies that
showed animals not reacting at all to
sound or exhibiting barely measureable
avoidance). This section is intended as
a background of potential effects and
does not consider either the specific
manner in which this activity will be

carried out or the mitigation that will be
implemented, or how either of those
will shape the anticipated impacts from
this specific activity. The “Estimated
Take by Incidental Harassment” section
later in this document will include a
quantitative analysis of the number of
individuals that are expected to be taken
by this activity. The “Negligible Impact
Analysis” section will include the
analysis of how this specific activity
will impact marine mammals and will
consider the content of this section, the
“Estimated Take by Incidental
Harassment” section, the ‘“Mitigation”
section, and the “Anticipated Effects on
Marine Mammal Habitat” section to
draw conclusions regarding the likely
impacts of this activity on the
reproductive success or survivorship of
individuals and from that on the
affected marine mammal populations or
stocks.

When considering the influence of
various kinds of sound on the marine
environment, it is necessary to
understand that different kinds of
marine life are sensitive to different
frequencies of sound. Based on available
behavioral data, audiograms have been
derived using auditory evoked
potentials, anatomical modeling, and
other data, Southall et al. (2007)
designate “functional hearing groups”
for marine mammals and estimate the
lower and upper frequencies of
functional hearing of the groups. The
functional groups and the associated
frequencies are indicated below (though
animals are less sensitive to sounds at
the outer edge of their functional range
and most sensitive to sounds of
frequencies within a smaller range
somewhere in the middle of their
functional hearing range):

¢ Low-frequency cetaceans (13
species of mysticetes): functional
hearing is estimated to occur between
approximately 7 Hz and 30 kHz;

e Mid-frequency cetaceans (32
species of dolphins, six species of larger
toothed whales, and 19 species of
beaked and bottlenose whales):
functional hearing is estimated to occur
between approximately 150 Hz and 160
kHz;

e High-frequency cetaceans (eight
species of true porpoises, six species of
river dolphins, Kogia spp., the
franciscana (Pontoporia blainvillei), and
four species of cephalorhynchids):
functional hearing is estimated to occur
between approximately 200 Hz and 180
kHz; and

¢ Phocid pinnipeds in water:
functional hearing is estimated to occur
between approximately 75 Hz and 100
kHz;


http://www.nmfs.noaa.gov/pr/sars/
http://www.nmfs.noaa.gov/pr/sars/

40006

Federal Register/Vol. 80, No. 133/Monday, July 13, 2015/ Notices

e Otariid pinnipeds in water:
functional hearing is estimated to occur
between approximately 100 Hz and 40
kHz.

As mentioned previously in this
document, 3 marine mammal species (0
cetacean and 3 pinniped species) are
likely to occur in the planned action
area. Of the 3 pinniped species likely to
occur in the City of San Diego’s planned
action area, 2 are classified as phocid
pinnipeds (i.e., Pacific harbor seal and
northern elephant seal) and, 1 is
classified as an otariid pinniped (i.e.,
California sea lion) (Southall et al.,
2007). The City of San Diego requests
authorization for Level B harassment of
these 3 species of marine mammals (i.e.,
Pacific harbor seals, California sea lions,
and northern elephant seals) incidental
to the use of equipment and its
propagation of in-air noise from various
acoustic mechanisms associated with
the construction activities of the
Children’s Pool Lifeguard Station at La
Jolla, CA discussed above. NMFS
considers a species’ functional hearing
group when we analyze the effects of
exposure to sound on marine mammals.

The notice of the proposed IHA (79
FR 8160, February 11, 2014) included a
discussion of the effects of in-air sounds
from construction activities on
pinnipeds, which included tolerance,
behavioral disturbance, and hearing
impairment. NMFS refers readers to the
City of San Diego’s IHA application and
NMFS’s EA for additional information
on the behavioral reactions (or lack
thereof) by all types of marine mammals
to high levels of in-air sounds.

The potential effects to marine
mammals described in this section of
the document generally do not take into
consideration the monitoring and
mitigation measures described later in
this document (see the “Mitigation” and
“Monitoring and Reporting” sections),
which are designed to effect the least
practicable impact on affected marine
mammal species or stocks.

Anticipated Effects on Marine Mammal
Habitat

The rocks and beaches at or near the
Children’s Pool in La Jolla, CA, are
almost exclusively Pacific harbor seal
hauling-out sites. Harbor seals have
been observed hauling-out and
documented giving birth at the
Children’s Pool since the 1990’s
(Yochem and Stewart, 1998; Hanan &
Associates, 2004). It is one of the three
known haul-out sites for this species in
San Diego County and is the only
rookery in San Diego County and the
only mainland rookery on the U.S. west
coast between the border of Mexico and
Point Mugu in Ventura County, CA.

More information on this population of
Pacific harbor seals can be found in the
“Description of Marine Mammals in the
Specified Geographic Area of the
Specified Activity.”

The primary anticipated adverse
impacts upon habitat consist of
temporary changes to the in-air acoustic
environment, as detailed in the notice of
the proposed IHA (79 FR 8160, February
11, 2014). These changes are minor,
temporary, and limited in duration to
the period of the construction activities.
The temporary impacts on the acoustic
environment are not expected to have
any permanent effects on the species or
stock populations of marine mammals
occurring at the Children’s Pool.

All construction activities are beyond
or outside the habitat areas where
harbor seals and other pinnipeds are
found. Visual barriers will be erected to
shield construction activities from the
visual perception and potentially
dampen acoustic effects on pinnipeds.
Because the public occasionally
harasses the harbor seals with various
activities, the NMFS-qualified PSO
monitoring the site will make
observations and attempt to distinguish
and attribute any observed harassment
to the public or to the construction
activities and give all details in the
observation report. If any short-term,
temporary impacts to habitat due to
sounds or visual presence of equipment
and workers did occur, the City of San
Diego will expect pinniped behavior to
return to pre-construction conditions
soon after the activities are completed,
which is anticipated to occur before the
next pupping season (Hanan &
Associates, 2011).

The area of habitat affected is small
and the effects are localized and
temporary; thus there is no reason to
expect any significant reduction in
habitat available for foraging and other
habitat uses. No aspect of the project is
anticipated to have any permanent
effect on the location or use of pinniped
haul-outs or related habitat features in
the area (Hanan & Associates, 2011).
Further, the site is already very
disturbed by member of the public who
come to the area during the day and
night to view the pinnipeds. The City of
San Diego and NMFS do not project any
loss or modification of physical habitat
for these species. Any potential
temporary loss or modification of
habitat due to in-air noise or visual
presence of equipment and workers
during the construction activities is
expected by the City of San Diego and
NMEFS to be quickly restored after
construction activities end and all
equipment and barriers are removed.

For these reasons, NMFS anticipates
that the action will result in no impacts
to marine mammal habitat beyond
rendering the areas immediately around
the Children’s Pool less desirable during
construction activities.

Mitigation

In order to issue an Incidental Take
Authorization (ITA) under section
101(a)(5)(D) of the MMPA, NMFS must
prescribe, where applicable, the
permissible methods of taking pursuant
to such activity, and other means of
effecting the least practicable impact on
such species or stock and its habitat,
paying particular attention to rookeries,
mating grounds, and areas of similar
significance, and on the availability of
such species or stock for taking for
certain subsistence uses (where
relevant).

The City of San Diego has established
the Children’s Pool as a shared beach for
pinnipeds and people (except during
pupping season when the beach has
been closed to the public). In the past,
during the pupping season, a rope was
placed along the upper part of the beach
with signage to inform and designate
how close people can come to the haul-
out area and the pinnipeds. The
timeframe for the rope has been
extended so that it is now present year-
round. The construction activities are
planned to occur outside the harbor seal
pupping and weaning periods.

The City of San Diego will implement
the following mitigation measures to
help ensure the least practicable impact
on marine mammals:

(1) Prohibition of construction during
pupping season;

(2) Daily construction timing;

(3) Construction of visual and
acoustic barriers;

(4) Use of Protected Species
Observers;

(5) Establishment of buffer zones; and

(6) Potential abandonment survey.

Visual and acoustic barriers were
constructed in 2013 to mitigate the
effects of the construction activities. The
visual and acoustic barriers were
constructed of plywood, 1.2 to 2.4 m (4
to 8 ft) tall stood on end and held up
by wood posts. The sheets of plywood
were stood upright and held up with
two wooden two by fours hinged to the
top of the frame, so they could be
collapsed and moved depending on the
location and need for access by
demolition and construction equipment.
The barriers were placed at the site with
input from NMFS Southwest Regional
Office (SWRO) personnel so that they
will hide as advantageously as possible
the construction activities that may be
seen by pinnipeds. The barriers appear
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to dampen the acoustic sound sources,
but do not prevent sound from
permeating the environment. The
barriers also appear to hide and reduce
visual cues that may stimulate
behavioral reactions from the pinnipeds
on the beach below. As the site is a
beach with construction along the cliff
and on flat areas above the cliff, a
complete barrier cannot be constructed
to hide all construction activities for the
project. Once the walls of the lifeguard
station’s building are in place, much of
the construction activities will take
place above the Children’s Pool beach
(i.e., out of sight) as well as inside the
building (i.e., a visual and partial sound
barrier). There will be no activities in
the ocean or closer to the water’s edge
and since harbor seals mate underwater
in the ocean, there will be no impacts
on mating activities. California sea lions
and northern elephant seals are such
infrequent users of this area and their
rookeries are so far away (at least 104.6
km [65 miles] at offshore islands) that
there will be no adverse impact on these
species.

As part of the public comment
process for the issuance of the previous
2013 ITHA, NMFS modified several of
the monitoring and mitigation measures
included in the proposed IHA (78 FR
25958, May 3, 2013) for practicability
reasons, and also included several
additional measures in the final IHA (78
FR 40705, July 8, 2013). These included
changing the pupping season from
December 15th to May 15th and
prohibiting construction activities
during this time; extending construction
activities from 7:00 a.m. to 7:00 p.m. to
help assure that more work will be
completed during the 2013 construction
window; continuing monitoring for 60
days following the end of construction
activities; and triggering a shut-down of
construction activities in the
unexpected event of abandonment of
the Children’s Pool site. The mitigation
measure on scheduling the heaviest
construction activities (with the highest
sound levels) during the annual period
of lowest haul-out occurrence (October
to November) was originally included in
the City of San Diego’s Mitigated
Negative Declaration when it was
anticipated that the City of San Diego
would obtain an IHA in the summer of
2012 and begin demolition and
construction activities in the fall of
2012. This requirement has been
removed because it is no longer
practicable due to logistics, scheduling
and to allow the planned activities to be
completed before the next pupping
season.

The activities planned by the
applicant includes a variety of measures

calculated to minimize potential
impacts on marine mammals, including:

Prohibition of Construction During
Pupping Season

Construction shall be prohibited
during the Pacific harbor seal pupping
season (December 15th to May 15th) and
for an additional two weeks thereafter to
accommodate lactation and weaning of
late season pups. Thus, construction
shall be prohibited from December 15th
to June 1st.

Daily Construction Timing

Construction activities shall be
scheduled, to the maximum extent
practicable, during the daily period of
lowest haul-out occurrence, from
approximately 8:30 a.m. to 3:30 p.m.
However, construction activities may be
extended from 7 a.m. to 7 p.m. to help
assure that the project can be completed
during the 2015 construction window.
Harbor seals typically have the highest
daily or hourly haul-out period during
the afternoon from 3 p.m. to 6 p.m.

Construction of Visual and Acoustic
Barriers

A visual and acoustic barrier will be
erected and maintained for the duration
of the project to shield construction
activities from beach view. The
temporary barrier shall consist of 1/2 to
3/4 inch (1.3 to 1.9 centimeters [cm])
plywood constructed 1.8 to 2.4 m (6 to
8 ft) high depending on the location.
The City of San Diego does not believe
that a complete barrier can be
constructed to hide all of the
construction activities. Once the walls
of the lifeguard station building are in
place, much of the construction
activities will take place on the bluff
above the beach (thus out of sight) and
inside the building, which will provide
a visual and partial sound barrier.

Protected Species Observers

Trained PSOs will be used to detect,
document, and minimize impacts (i.e.,
possible shut-down of noise-generating
operations [turning off the equipment so
that in-air sounds associated with
construction no longer exceed levels
that are potentially harmful to marine
mammals]) to marine mammals. More
information about this measure is
contained in the “Monitoring” section

(below).

Establishment of Buffer Zones

The City of San Diego shall establish
buffer zones (i.e., where sound pressure
levels are at or above 90 dB re 20 puPa
for harbor seals and/or at or above 100
dB re 20 pPa for all pinniped species
except harbor seals [for in-air noise])

around the construction activities so
that in-air sounds associated with the
construction activities no longer exceed
levels that are potentially harmful to
marine mammals.

Timing Constraints for In-Air Noise

To minimize in-air noise impacts on
marine mammals, construction
activities shall be limited to the period
when the species of concern will be
least likely to be in the project area. The
construction window for construction
activities shall be from June 1 to
December 15, 2015. The IHA may
extend to June 1 through June 27, 2016
to finish the construction activities if
needed. Avoiding periods when the
highest number of marine mammal
individuals are in the action area is
another mitigation measure to protect
marine mammals from the construction
activities.

Potential Abandonment Survey

After the first two months of
monitoring during construction
activities, the City of San Diego will take
the mean number of observed harbor
seals at the Children’s Pool in a 24-hour
period across that two months and
compare it to the mean of the lower 95
percent confidence interval in Figure 1
(see below). If the observed mean is
lower, the City of San Diego will shut-
down construction activities and work
with NMFS and other harbor seal
experts (e.g., Mark Lowry, Dr. Sarah
Allen, Dr. Pamela Yochem, and/or Dr.
Brent Stewart) to develop and
implement a revised mitigation plan to
further reduce the number of takes and
potential impacts. Once a week every
week thereafter, the City of San Diego
will take the same mean of observed
harbor seals across the previous three
tide cycles (a tide cycle is
approximately 2 weeks) and compare it
to the 95% lower confidence interval in
Figure 1 for the same time period. If the
observed mean is lower, the City of San
Diego will shut-down and take the
action described above. If abandonment
of the site is likely, monitoring will be
expanded away from the Children’s
Pool to determine if animals have been
temporarily displaced to known haul-
out sites in the southern California area
(e.g., north end of Torrey Pines, cave on
the exposed ocean side of Point Loma,
etc.). For the purpose of this action,
NMFS will consider the Children’s Pool
site to possibly be abandoned if zero
harbor seals are present each day during
the daytime and nighttime hours for at
least three tide cycles (a tide cycle is
approximately 2 weeks), but this cannot
be confirmed until observations
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continue to be zero during a full
pupping and molting season.

Figure 1. Estimated total harbor seals
by month based on counts at the site by

Hanan & Associates, Yochem and
Stewart, and Children’s Pool docents.
The polynomial curve fits to counts by
months, which includes the projected

mean as well as the upper 95% and
lower 95% confidence intervals, was
used to estimate harbor seals expected
to be hauled-out by day.
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More information regarding the City
of San Diego’s monitoring and
mitigation measures for the planned
construction activities at the Children’s
Pool Lifeguard Station can be found in
the IHA application.

Mitigation Conclusions

NMFS has carefully evaluated the
applicant’s mitigation measures and
considered a range of other measures in
the context of ensuring that NMFS
prescribes the means of effecting the
least practicable impact on the affected
marine mammal species and stocks and
their habitat. NMFS’s evaluation of
potential measures included
consideration of the following factors in
relation to one another:

e The manner in which, and the
degree to which, the successful
implementation of the measure is
expected to minimize adverse impacts
to marine mammals;

e The proven or likely efficacy of the
specific measure to minimize adverse
impacts as planned; and

e The practicability of the measure
for applicant implementation, including
consideration of personnel safety,
practicality of implementation, and
impact on the effectiveness of the
activity.

Any mitigation measure(s) prescribed
by NMFS should be able to accomplish,
have a reasonable likelihood of
accomplishing (based on current

science), or contribute to the
accomplishment of one or more of the
general goals listed below:

(1) Avoidance or minimization of
injury or death of marine mammals
wherever possible (goals 2, 3, and 4 may
contribute to this goal).

(2) A reduction in the numbers of
marine mammals (total number or
number at biologically important time
or location) exposed to received levels
from construction equipment, or other
activities expected to result in the take
of marine mammals (this goal may
contribute to 1, above, or to reducing
harassment takes only).

(3) A reduction in the number of
times (total number or number at
biologically important time or location)
individuals would be exposed to
received levels from construction
equipment, or other activities expected
to result in the take of marine mammals
(this goal may contribute to 1, above, or
to reducing harassment takes only).

(4) A reduction in the intensity of
exposures (either total number or
number at biologically important time
or location) to received levels from
construction equipment, or other
activities expected to result in the take
of marine mammals (this goal may
contribute to a, above, or to reducing the
severity of harassment takes only).

(5) Avoidance of minimization of
adverse effects to marine mammal
habitat, paying special attention to the

food base, activities that block or limit
passage to or from biologically
important areas, permanent destruction
of habitat, or temporary destruction/
disturbance of habitat during a
biologically important time.

(6) For monitoring directly related to
mitigation—an increase in the
probability of detecting marine
mammals, thus allowing for more
effective implementation of the
mitigation.

Based on NMFS’s evaluation of the
applicant’s measures, as well as other
measures considered by NMFS or
recommended by the public, NMFS has
determined that the mitigation measures
provide the means of effecting the least
practicable impact on marine mammal
species or stocks and their habitat,
paying particular attention to rookeries,
mating grounds, and areas of similar
significance.

Monitoring and Reporting

In order to issue an ITA for an
activity, section 101(a)(5)(D) of the
MMPA states that NMFS must, where
applicable, set forth “requirements
pertaining to the monitoring and
reporting of such taking.” The MMPA
implementing regulations at 50 CFR
216.104 (a)(13) require that requests for
ITAs include the suggested means of
accomplishing the necessary monitoring
and reporting that will result in
increased knowledge of the species and
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of the level of taking or impacts on
populations of marine mammals that are
expected to be present in the action
area.

Monitoring measures prescribed by
NMFS should accomplish one or more
of the following general goals:

(1) An increase in the probability of
detecting marine mammals, both within
the mitigation zone (thus allowing for
more effective implementation of the
mitigation) and in general to generate
more data to contribute to the analyses
mentioned below;

(2) An increase in our understanding
of how many marine mammals are
likely to be exposed to levels from
construction equipment that we
associate with specific adverse effects,
such as behavioral harassment, TTS or
PTS;

(3) An increase in our understanding
of how marine mammals respond to
stimuli expected to result in take and
how anticipated adverse effects on
individuals (in different ways and to
varying degrees) may impact the
population, species, or stock
(specifically through effects on annual
rates of recruitment or survival) through
any of the following methods:

¢ Behavioral observations in the
presence of stimuli compared to
observations in the absence of stimuli
(need to be able to accurately predict
received level, distance from source,
and other pertinent information);

e Physiological measurements in the
presence of stimuli compared to
observations in the absence of stimuli
(need to be able to accurately predict
receive level, distance from the source,
and other pertinent information);

¢ Distribution and/or abundance
comparisons in times or areas with
concentrated stimuli versus times or
areas without stimuli;

(4) An increased knowledge of the
affected species; and

(5) An increase in our understanding
of the effectiveness of certain mitigation
and monitoring measures.

Monitoring

The City of San Diego has developed
a monitoring plan (see Appendix [,
Mitigated Negative Declaration in the
IHA application) based on discussions
between the project biologist, Dr. Doyle
Hanan, and NMFS biologists. The plan
has been vetted by City of San Diego
planners and reviewers. The plan has
been formally presented to the public
for review and comment. The City of
San Diego has responded in writing and
in public testimony (see City of San
Diego Council Hearing, December 14,
2011) to all public concerns.

The monitoring plan involves
surveying prior to construction
activities, monitoring during
construction activities by NMFS-
approved PSOs with high-resolution
binoculars and handheld digital sound
level meters (measuring devices in the
30 to 130 dB re 20 pPa range), and post-
construction monitoring. The City of
San Diego would include sound
measurements at and near the
construction site in their initial survey
prior to the activities as a background
and baseline for the project. While no
specific acoustic study is planned, the
City of San Diego’s Mitigated Negative
Declaration states that marine mammal
monitoring shall be conducted for three
to five days prior to construction and
shall include hourly systematic counts
of pinnipeds using the beach, Seal Rock,
and associated reef areas. Monitoring
three to five days prior to construction
will provide baseline data regarding
recent haul-out behavior and patterns as
well as background noise levels near the
time of the construction activities.

During the construction activities,
monitoring shall assess behavior and
potential behavioral responses to
construction noise and activities. PSOs
would observe the construction
activities from a station along the
breakwater wall and from the base of the
cliff below the construction area. PSOs
would be on site approximately 30
minutes before the start of construction
activities and would remain on site
until 30 minutes after activities have
ceased. Visual digital recordings and
photographs shall be used to document
individuals and behavioral responses to
construction. The City of San Diego (i.e.,
PSOs) plans to make hourly counts of
the number of pinnipeds present and
record sound or visual events that result
in behavioral responses and changes,
whether during construction or from
public stimuli. During these events,
pictures and video will also be taken
when possible. The ‘“Mitigated Negative
Declaration” states “monitoring shall
assess behavior and potential behavioral
responses to construction noise and
activities. Visual digital recordings and
photographs shall be used to document
individuals and behavioral responses to
construction.”

Monitors will have authority to stop
construction as necessary depending on
sound levels, pinniped presence, and
distance from sound sources. Daily
monitoring reports would be maintained
for periodic summary reports to the City
of San Diego and to NMFS.
Observations would be entered into and
maintained on Hanan & Associates
computers. The City of San Diego plans
to follow the reporting requirements in

the Mitigated Negative Declaration,
which states that “the biologist shall
document field activity via the
Consultant Site Visit Record. The
Consultant Site Visit Record shall be
either emailed or faxed to the City of
San Diego’s Mitigation Monitoring
Coordination process (MMC) on the 1st
day of monitoring, the 1st week of each
month, the last day of monitoring, and
immediately in the case of any
undocumented discovery. The project
biologist shall submit a final
construction monitoring report to MMC
within 30 days of construction
completion.” The MMC “coordinates
the monitoring of development projects
and requires that changes are approved
and implemented to be in conformance
with the permit requirements and to
minimize any damage to the
environment.” These documents will
also be sent to NMFS. Finally, the City
of San Diego has modified its
monitoring program to include 60 days
of monitoring post-construction
activities. Following construction, the
City of San Diego would have a program
of onsite PSOs that would randomly
select a day per week to monitor.
NMEFS notes that the WAN’s La Jolla
Harbor Seal Webcam was attached to
the old (now demolished) lifeguard
station and is no longer available online
(http://www.wanconservancy.org/la_
jolla_harbor seal earthcam.htm). The
City of San Diego has stated that there
is no suitable place to mount the camera
at the construction site. Therefore, the
City of San Diego cannot do periodic
checks using the webcam for monitoring
purposes as required by the 2013 IHA.
However, the camera was not expected
to replace NMFS-qualified PSOs at the
site making accurate counts, measuring
sound levels and observing the public
and the construction, as well as the
harbor seals. In the old camera view, a
person may have been able to see visual
evidence of Level B harassment but
probably would not have been able to
distinguish between harassment from
construction activities and harassment
from the public since the camera had a
limited scope and only showed the
Children’s Pool beach and pinnipeds
(usually a specific portion of the beach,
but not the reef nor nearby beaches).
Consistent with NMFS procedures,
the following marine mammal
monitoring and reporting shall be
performed for the action:
(1) The PSO shall be approved by
NMEFS prior to construction activities.
(2) The NMFS-approved PSO shall
attend the project site prior to, during,
and after construction activities cease
each day throughout the construction
window.


http://www.wanconservancy.org/la_jolla_harbor_seal_earthcam.htm
http://www.wanconservancy.org/la_jolla_harbor_seal_earthcam.htm
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(3) The PSO shall search for marine
mammals within the Children’s Pool
area.

(4) The PSO shall be present during
construction activities to observe for the
presence of marine mammals in the
vicinity of the specified activity. All
such activity would occur during
daylight hours (i.e., 30 minutes after
sunrise and 30 minutes before sunset).
If inclement weather limits visibility
within the area of effect, the PSO would
perform visual scans to the extent
conditions allow.

(5) If marine mammals are sighted by
the PSO within the acoustic threshold
areas, the PSO shall record the number
of marine mammals within the area of
effect and the duration of their presence
while the noise-generating activity is
occurring. The PSO would also note
whether the marine mammals appeared
to respond to the noise and, if so, the
nature of that response. The PSO shall
record the following information: date
and time of initial sighting, tidal stage,
weather conditions, Beaufort sea state,
species, behavior (activity, group
cohesiveness, direction and speed of
travel, etc.), number, group
composition, distance to sound source,
number of animals impacted,
construction activities occurring at time
of sighting, and monitoring and
mitigation measures implemented (or
not implemented). The observations
would be reported to NMFS.

(6) A final report will be submitted
summarizing all in-air acoustic effects
from construction activities and marine
mammal monitoring during the time of
the authorization, and any long term
impacts from the project.

A written log of dates and times of
monitoring activity will be kept. The log
shall report the following information:

e Time of observer arrival on site;

e Time of the commencement of in-
air noise generating activities, and
description of the activities;

¢ Distances to all marine mammals
relative to the sound source;

¢ Distances from the sound meter to
each sound-producing activity when
conducting sound measurements;

e For harbor seal observations, notes
on seal behavior during noise-generating
activity, as described above, and on the
number and distribution of seals
observed in the project vicinity;

e For observations of all marine
mammals other than harbor seals, the
time and duration of each animal’s
presence in the project vicinity; the
number of animals observed; the
behavior of each animal, including any
response to noise-generating activities;

e Time of the cessation of in-air noise
generating activities; and

e Time of observer departure from
site.

All monitoring data collected during
construction would be included in the
biological monitoring notes to be
submitted. A final report summarizing
the construction monitoring and any
general trends observed will also be
submitted to NMFS within 90 days after
monitoring has ended during the period
of the lifeguard station construction.
Reporting

The City of San Diego will notify
NMFS Headquarters and the NMFS
Southwest Regional Office prior to
initiation of the construction activities.
A draft final report must be submitted
to NMFS within 90 days after the
conclusion of the construction activities
of the Children’s Pool Lifeguard Station.
The report would include a summary of
the information gathered pursuant to the
monitoring requirements set forth in the
IHA, including dates and times of
operations and all marine mammal
sightings (dates, times, locations,
species, behavioral observations
[activity, group cohesiveness, direction
and speed of travel, etc.], tidal stage,
weather conditions, Beaufort sea state
and wind force, associated construction
activities). A final report must be
submitted to the Regional Administrator
within 30 days after receiving comments
from NMFS on the draft final report. If
no comments are received from NMFS,
the draft final report would be
considered to be the final report.

While the IHA does not authorize
injury (i.e., Level A harassment), serious
injury, or mortality, should the
applicant, contractor, monitor or any
other individual associated with the
construction project observe an injured
or dead marine mammal, the incident
(regardless of cause) will be reported to
NMEF'S as soon as practicable. The report
should include species or description of
animal, condition of animal, location,
time first found, observed behaviors (if
alive) and photo or video, if available.

In the unanticipated event that the
City of San Diego discovers a live
stranded marine mammal (sick and/or
injured) at Children’s Pool, they shall
immediately contact Sea World’s
stranded animal hotline at 1-800-541—
7235. Sea World shall also be notified
if a dead stranded pinniped is found so
that a necropsy can be performed. In all
cases, NMFS shall be notified as well,
but for immediate response purposes,
Sea World shall be contacted first.

Reporting Prohibited Take—In the
unanticipated event that the specified
activity clearly causes the take of a
marine mammal in a manner prohibited
by this IHA, such as an injury (Level A

harassment), serious injury, or
mortality, the City of San Diego shall
immediately cease the specified
activities and immediately report the
incident to the Chief of the Permits and
Conservation Division, Office of
Protected Resources, NMFS, at 301—
427-8401 and/or by email to
Jolie.Harrison@noaa.gov,
Howard.Goldstein@noaa.gov, and the
West Coast Regional Stranding
Coordinator (562—980-3230). The report
must include the following information:

e Time, date, and location (latitude/
longitude) of the incident;

¢ The type of activity involved;

¢ Description of the circumstances
during and leading up to the incident;

e Status of all sound source use in the
24 hours preceding the incident; water
depth; environmental conditions (e.g.,
wind speed and direction, Beaufort sea
state, cloud cover, and visibility);

¢ Description of marine mammal
observations in the 24 hours preceding
the incident; species identification or
description of the animal(s) involved;

e The fate of the animal(s); and
photographs or video footage of the
animal (if equipment is available).

Activities shall not resume until
NMFS is able to review the
circumstances of the prohibited take.
NMFS shall work with the City of San
Diego to determine the action necessary
to minimize the likelihood of further
prohibited take and ensure MMPA
compliance. The City of San Diego may
not resume its activities until notified
by NMFS via letter, email, or telephone.

Reporting an Injured or Dead Marine
Mammal With an Unknown Cause of
Death—In the event that the City of San
Diego discovers an injured or dead
marine mammal, and the lead PSO
determines that the cause of the injury
or death is unknown and the death is
relatively recent (i.e., in less than a
moderate state of decomposition as
described in the next paragraph), the
City of San Diego will immediately
report the incident to the Chief of the
Permits and Conservation Division,
Office of Protected Resources, NMFS, at
301-427-8401, and/or by email to
Jolie.Harrison@noaa.gov,
Howard.Goldstein@noaa.gov, and the
NMFS West Coast Regional Office (1—
866—767—6114), and/or to the West
Coast Regional Stranding Coordinator
(562—980—3230). The report must
include the same information identified
above. Activities may continue while
NMFS reviews the circumstances of the
incident. NMFS will work with the City
of San Diego to determine whether
modification of the activities is
appropriate.
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Reporting an Injured or Dead Marine
Mammal Not Related to the Activities—
In the event that the City of San Diego
discovers an injured or dead marine
mammal, and the lead PSO determines
that the injury or death is not associated
with or related to the activities
authorized (e.g., previously wounded
animal, carcass with moderate to
advanced decomposition, or scavenger
damage), the City of San Diego shall
report the incident to the Chief of the
Permits and Conservation Division,
Office of Protected Resources, NMFS, at
301—427-8401, and/or by email to
Jolie.Harrison@noaa.gov,
Howard.Goldstein@noaa.gov, and the
NMFS West Coast Regional Office (1—
866—767—6114) and/or to the West Coast
Regional Stranding Coordinator (562—
980-3230) within 24 hours of the
discovery. The City of San Diego shall
provide photographs or video footage (if
available) or other documentation of the
stranded animal sighting to NMFS and
the Marine Mammal Stranding Network.
Activities may continue while NMFS
reviews the circumstances of the
incident.

Monitoring Results From Previously
Authorized Activities

2013 to 2014

Hanan & Associates, Inc., on behalf of
the City of San Diego, conducted marine
mammal and in-air sound monitoring at
six locations during demolition and
construction activities at the Children’s
Pool Lifeguard Station in La Jolla,
California from June 3, 2013 to February
12, 2014. Demolition and construction
activities began on July 10, 2013 and
were halted for the Pacific harbor seal
pupping season (December 15, 2013 to
June 1, 2014). During 115 days of visual
and acoustic observations, Hanan &
Associates counted a total of 61,631
Pacific harbor seals and 26,037 people.
During the 2013 demolition and
construction activities, Hanan &
Associates observed a total of 15,673
takes by Level B harassment (i.e., alerts,
movements, and flushes) that could be

attributed to demolition and
construction activities (5,095 takes), the
general public (8,639 takes), and other
sources (1,939 takes). As of April 15,
2014, at least 60 harbor seal pups
(including 2 still births) have been born
at the Children’s Pool and there has
been no indication of abandonment. In
addition to the Pacific harbor seal
sightings, PSOs recorded 11 sightings of
cetaceans (gray whales and bottlenose
dolphins), 4 sightings of California sea
lions (1 juvenile, 3 adult), and 2
northern elephant seals (both juveniles)
at the Children’s Pool.

Hanan & Associates recorded mean
in-air sound levels of 69.2 dB re 20 pPa
(range of 55.6 to 93.7 dB re 20 uPa)
during non-demolition and construction
activities and 70.3 dB re 20 pPa (range
of 50.7 to 103.1 dB re 20 uPa) during
demolition and construction activities.
During 2013, measured sound levels
from the demolition equipment reaching
the pinnipeds did not exceed
approximately 90 dB re 20 pPa at the
haul-out area closest to the demolition
and construction activities, nor did they
exceed a peak of about 83 dB re 20 uPa
at the mean hauling-out distance (30.5
m).

2014 to 2015

Hanan & Associates, Inc., on behalf of
the City of San Diego, conducted marine
mammal and in-air sound monitoring at
seven locations during demolition and
construction activities at the Children’s
Pool Lifeguard Station in La Jolla,
California from August 6, 2014 to March
15, 2015. Construction activities began
on August 6, 2014 and were halted for
the Pacific harbor seal pupping season
(December 15, 2014 to June 1, 2015).
During 127 days of visual and acoustic
observations, Hanan & Associates
counted a total of 63,598 Pacific harbor
seals and 27,844 people. During the
2014 demolition and construction
activities, Hanan & Associates observed
a total of 20,259 takes by Level B
harassment (i.e., alerts, movements, and
flushes) that could be attributed to

demolition and construction activities
(7,424 takes), the general public (10,000
takes), and other sources (2,835 takes).
As of March 13, 2015, at least 60 harbor
seal pups (including 6 still or premature
births) have been born at the Children’s
Pool and there has been no indication
of abandonment. In addition to the
Pacific harbor seal sightings, PSOs
recorded 24 sightings of cetaceans (gray
whales, common and bottlenose
dolphins), 366 sightings of California
sea lions (at Seal Rock, Children’s Pool
beach, South Casa Beach, and on the
reef), and 1 northern elephant seals (1
juvenile on Children’s Pool beach) at the
Children’s Pool. One dead adult and one
dead juvenile California sea lion were
sighted on the Children’s Pool beach
after the start of the beach closure and
after the construction activities stopped
for the pupping season. These
strandings were reported to NMFS.

Hanan & Associates recorded mean
in-air sound levels of 68.9 dB re 20 puPa
(range of 51.5 to 97.2 dB re 20 uPa)
during non-construction activities and
71.3 dB re 20 puPa (range of 49.4 to 102.7
dB re 20 uPa) during construction
activities. During 2014, measured sound
levels from the construction equipment
reaching the pinnipeds did not exceed
approximately 90 dB re 20 uPa at the
haul-out area closest to the construction
activities.

More information on the monitoring
results from the City of San Diego’s
previous demolition and construction
activities at the La Jolla Children’s Pool
Lifeguard Station can be found in the
final monitoring reports. The 2013 to
2014 and 2014 to 2015 monitoring
reports can be found online at: http://
www.nmfs.noaa.gov/pr/permits/
incidental/
construction.htm#childrenspool.

Figure 2. Daily peak counts and long-
term trends with a 95% confidence
interval of Pacific harbor seals at
Children’s Pool from June 2014 to
February 2015 based on monitoring at
the site by Hanan & Associates.


http://www.nmfs.noaa.gov/pr/permits/incidental/construction.htm#childrenspool
http://www.nmfs.noaa.gov/pr/permits/incidental/construction.htm#childrenspool
http://www.nmfs.noaa.gov/pr/permits/incidental/construction.htm#childrenspool
http://www.nmfs.noaa.gov/pr/permits/incidental/construction.htm#childrenspool
mailto:Jolie.Harrison@noaa.gov
mailto:Howard.Goldstein@noaa.gov
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TABLE 2—NMFS’S CURRENT UNDERWATER AND IN-AIR ACOUSTIC EXPOSURE CRITERIA

Criterion Criterion definition Threshold

Underwater Impulsive (Non-Explosive) Sound

Level A harassment (injury) .......cccccceeieeneeennen. Permanent threshold shift (PTS) (Any level | 180 dB re 1 uPa-m (root means square [rms])
above that which is known to cause TTS). (cetaceans)
190 dB re 1 uPa-m (rms) (pinnipeds).
Level B harassment Behavioral disruption (for impulsive noise) ...... 160 dB re 1 uPa-m (rms).
Level B harassment Behavioral disruption (for continuous noise) .... | 120 dB re 1 uPa-m (rms).
In-Air Sound

Level A harassment ........ccccceeeeviiiiiieee e N A e ‘ NA
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TABLE 2—NMFS’s CURRENT UNDERWATER AND IN-AIR ACOUSTIC EXPOSURE CRITERIA—Continued

Criterion

Criterion definition

Threshold

Level B harassment

Behavioral disruption

90 dB re 20 pPa (harbor seals)
100 dB re 20 uPa (all other pinniped species)
NA (cetaceans).

NA = Not available or not assessed.

The City of San Diego and NMFS
anticipate takes of Pacific harbor seals,
California sea lions, and northern
elephant seals by Level B (behavioral)
harassment only incidental to the
construction project at the Children’s
Pool. No takes by injury (Level A
harassment), serious injury, or mortality
are expected. NMFS will consider
pinnipeds behaviorally reacting to the
construction activities by flushing into
the water, moving more than 1 m (3.3
ft), but not into the water; becoming
alert and moving, but not moving more
than 1 m; and changing direction of
current movements by individuals as

behavioral criteria for take by Level B
harassment.

With planned construction activities
scheduled to begin in June 2015, the
City of San Diego expects a range of 0
to 190 harbor seals to be present daily
during June and a seasonal decline
through November to about 0 to 50
harbor seals present daily. If all of the
estimated harbor seals present are taken
by incidental harassment each day,
there could be a maximum of 10,000
takes (i.e., approximately 2,947 adult
males and 2,211 juvenile males, 2,842
adult females and 2,000 juvenile
females based on age and sex ratios
presented in Harkonen et al., 1999) over

the entire duration of the activities. An
unknown portion of the incidental takes
will be from repeated exposures as
harbor seals leave and return to the
Children’s Pool area. A polynomial
curve fit to counts by month was used
by the City of San Diego to estimate the
number of harbor seals expected to be
hauled-out by day (see below and Figure
2 of the IHA application).

Figure 3. Estimated total harbor seals
by month based on counts at the site by
Hanan & Associates, Yochem and
Stewart, and Children’s Pool docents.
The polynomial curve fits to counts by
months was used to estimate harbor
seals expected to be hauled-out by day.
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Assuming the total seals predicted to
haul-out daily at the Children’s Pool are
exposed to sound levels that are
considered Level B harassment during
days where sound is predicted to exceed
90 dB at the construction site (65 days),

there could be a maximum of
approximately 10,000 incidental takes
(i.e., exposures) of approximately up to
600 individual Pacific harbor seals over
the duration of the activities. The
estimated 600 individual Pacific harbor

seals will be taken by Level B
harassment multiple times during the
construction activities.

Very few California sea lions and/or

northern elephant seals are ever
observed at the Children’s Pool (i.e., one
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or two individuals). The City of San
Diego requests the authority to
incidentally take (i.e., exposures) 10,000
Pacific harbor seals, 100 California sea

lions, and 25 northern elephant seals,
which will equate to 600, 2, and 1
individuals, respectively, being exposed
multiple times. More information on the

number of takes authorized, and the
approximate percentage of the stock for
the three species in the action area can
be found in Table 3.

TABLE 3—SUMMARY OF THE AUTHORIZED INCIDENTAL TAKE BY LEVEL B HARASSMENT OF PINNIPEDS FOR THE CITY OF
SAN DIEGO’S CONSTRUCTION ACTIVITIES GENERATING IN-AIR NOISE AT THE CHILDREN’'S POOL LIFEGUARD STATION

IN LA JoLLA, CA

) Approximate
Takizea?igtr?or Estimated percentage of
Species (number of ex- number of in- Abundance estimated Population trend
dividuals taken stock (individ-
posures) uals)
Pacific harbor seal ................ 10,000 600 | 30,968—California stock ....... 1.93 | Increased in California 1981
to 2004
California sea lion ................. 100 2 | 296,750—U.S. stock ............. <0.01 | Increasing
Northern elephant seal ......... 25 1 | 179,000—California breeding <0.01 | Increasing 3.8% annually
stock. since 1988

Encouraging and Coordinating
Research

Each construction phase and potential
harassment activity will be evaluated as
to observed sound levels and any
pinniped reaction by type of sound
source. Flushing would be documented
by sex and age class. These data will
provide information for IHA permitting
in future projects. Potential additional
mitigation (other than what is already
required) will be discussed and
suggested in the final report. NMFS has
encouraged the City of San Diego to
review and analyze any available data to
determine baseline information as well
as evaluate the impacts from the
construction activities on the pinnipeds
at the Children’s Pool.

Impact on Availability of Affected
Species or Stock for Taking for
Subsistence Uses

Section 101(a)(5)(D) of the MMPA
requires NMFS to determine that the
authorization will not have an
unmitigable adverse effect on the
availability of marine mammal species
or stocks for subsistence use. There are
not relevant subsistence uses of marine
mammals implicated by this action.
Therefore, NMFS has determined that
the total taking of affected species or
stocks will not have an unmitigable
adverse impact on the availability of
such species or stocks for subsistence
purposes.

Analysis and Determinations
Negligible Impact

Negligible impact is “‘an impact
resulting from the specified activity that
cannot be reasonably expected to, and is
not reasonably likely to, adversely affect
the species or stock through effects on

annual rates of recruitment or survival”
(50 CFR 216.103). A negligible impact

finding is based on the lack of likely
adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of Level B harassment takes, alone, is
not enough information on which to
base an impact determination. In
addition to considering estimates of the
number of marine mammals that might
be “taken” through behavioral
harassment, NMFS must consider other
factors, such as the likely nature of any
responses (their intensity, duration,
etc.), the context of any responses
(critical reproductive time or location,
migration, etc.), as well as the number
and nature of estimated Level A
harassment takes, the number of
estimated mortalities, effects on habitat,
and the status of the species.

In making a negligible impact
determination, NMFS evaluated factors
such as:

(1) The number of anticipated serious
injuries or mortalities;

(2) The number and nature of
anticipated injuries;

(3) The number, nature, intensity, and
duration of Level B harassment; and

(4) The context in which the takes
occur (i.e., impacts to areas of
significance, impacts to local
populations, and cumulative impacts
when taking into account successive/
contemporaneous actions when added
to baseline data);

(5) The status of the stock or species
of marine mammals (e.g., depleted,
ESA-listed, decreasing, increasing,
stable, impact relative to the size of the
population);

(6) Impacts on habitat affecting rates
of recruitment/survival; and

(7) The effectiveness of monitoring
and mitigation measures.

To avoid repetition, the discussion of
NMFS’s analyses applies to all the
species or stocks for which take is being

authorized (listed in Table 3), given that
the anticipated effects of these
construction activities on marine
mammals are expected to be relatively
similar in nature in this case.
Additionally, there is no information
about the nature or severity of the
impacts, or the size, status, or structure
of any species or stock that would lead
to a different analysis for this activity,
else species-specific factors would be
identified and analyzed. NMFS had
determined that the specified activities
associated with the construction
activities are not likely to cause long-
term behavioral disturbance, PTS, or
other (non-auditory) injury, serious
injury, or death, based on the analysis
contained in the notice of the proposed
THA (80 FR 28588, May 19, 2015).
NMEFS also considered the following
factors:

No injuries (Level A harassment),
serious injuries, or mortalities are
anticipated to occur as a result of the
City of San Diego’s construction
activities, and none are authorized by
NMEFS. The planned activities are not
expected to result in the alteration of
reproductive behaviors, and the
potentially affected species would be
subjected to only temporary and minor
behavioral impacts.

Behavioral disturbance may
potentially occur incidental to the
visual presence of humans and
construction activities; however,
pinnipeds at this site have likely
adapted or become acclimated to human
presence at this site. These “urbanized”
harbor seals do not exhibit sensitivity at
a level similar to that noted in harbor
seals in some other regions affected by
human disturbance (Allen et al., 1984;
Suryan and Harvey, 1999; Henry and
Hammil, 2001; Johnson and Acevedo-
Gutierrez, 2007; Jansen et al., 2006;
Hanan & Associates, 2011). Therefore,
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there is a high likelihood that many of
the harbor seals present during the
construction activities would not be
flushed off of the beach or rocks, as
pinnipeds at this site are conditioned to
human presence and loud noises
(Hanan, 2004; Hanan & Associates,
2011) (see http://www.youtube.com/
watch?v=4IRUYVTULsg).

As discussed in detail above, the
project scheduling avoids sensitive life
stages for Pacific harbor seals.
Construction activities producing in-air
noise will commence in June and end
by December 15. The commencement
date occurs after the end of the pupping
season, affords additional time to
accommodate lactation and weaning of
season pups, and takes into account
periods of lowest haul-out occurrence.
The end date falls approximately two
weeks prior to January 1, the time after
which most births occur, providing
protection for pregnant and nursing
harbor seals that may give birth before
January 1.

Table 3 of this document outlines the
number of Level B harassment takes that
are anticipated as a result of these
activities. Due to the nature, degree, and
context of Level B (behavioral)
harassment anticipated and described
(see “Potential Effects on Marine
Mammals” section above) in this notice,
this activity is not expected to impact
rates of annual recruitment or survival
for the affected species or stock (i.e.,
California stock of Pacific harbor seals,
U.S. stock of California sea lions, and
California breeding stock of northern
elephant seals), particularly given the
required mitigation, monitoring, and
reporting measures that would be
implemented to minimize impacts to
marine mammals.

The Children’s Pool is one of the three
known haul-out sites for Pacific harbor
seal in San Diego County and the only
rookery in San Diego County and the
only mainland rookery on the U.S. west
coast for this species between the border
of Mexico and Point Mugu in Ventura
County, CA. For the other marine
mammal species that may occur within
the action area (i.e., California sea lions
and northern elephant seals), there are
no known designated or important
feeding and/or reproductive areas. Many
animals perform vital functions, such as
feeding, resting, traveling, and
socializing, on a diel cycle (i.e., 24 hour
cycle). Behavioral reactions to noise
exposure (such as disruption of critical
life functions, displacement, or
avoidance of important habitat) are
more likely to be significant if they last
more than one diel cycle or recur on
subsequent days (Southall ef al., 2007).
However, Pacific harbor seals have been

hauling-out at Children’s Pool during
the year for many years (including
during pupping season and while
females are pregnant) while being
exposed to anthropogenic sound sources
such as vehicle traffic, human voices,
etc. and other stimuli from human
presence. While studies have shown the
types of sound sources used during the
construction activities have the
potential to displace marine mammals
from breeding areas for a prolonged
period (e.g., Lusseau and Bejder, 2007;
Weilgart, 2007), based on the best
available information, this does not
seem to be the case for the Pacific
harbor seals at the Children’s Pool. The
Pacific harbor seals have repeatedly
hauled-out to pup over many years and
the NMFS Stock Assessment Reports
(NMFS, 2011) for this stock have shown
that the population is increasing and is
considered stable. Additionally, the
construction activities would increase
sound levels in the environment in a
relatively small area surrounding the
lifeguard station (compared to the range
of the animals), and some animals may
only be exposed to and harassed by
sound for less than a day.

NMFS’s practice has been to apply the
90 dB re 20 uPa and 100 dB re 20 uPa
received level threshold for in-air sound
levels to determine whether take by
Level B harassment occurs. Southall et
al. (2007) provide a severity scale for
ranking observed behavioral responses
of both free-ranging marine mammals
and laboratory subjects to various types
of anthropogenic sound (see Table 4 in
Southall et al. [2007]). NMFS has not
established a threshold for Level A
harassment (injury) for marine
mammals exposed to in-air noise,
however, Southall et al. (2007)
recommends 149 dB re 20 pPa (peak
flat) as the potential threshold for injury
from in-air noise for all pinnipeds. No
in-air sounds from construction
activities would exceed 110 dB at the
source and no measured sounds
approached that sound level in 2013.

Of the 3 marine mammal species
under NMFS jurisdiction that may or
are known to likely occur in the action
area, none are listed as threatened or
endangered under the ESA. No
incidental take has been requested to be
authorized for ESA-listed species as
none are expected to be within the
action area. To protect these animals
(and other marine mammals in the
action area), the City of San Diego shall
schedule construction activities with
highest sound levels during the daily
period of lowest haul-out occurrence;
limit activities to the hours of daylight;
erect a temporary visual and acoustic
barrier; use PSOs and prohibit

construction activities during harbor
seal pupping season. No injury, serious
injury, or mortality is expected to occur
and due to the nature, degree, and
context of the Level B harassment
anticipated, the activity is not expected
to impact rates of recruitment or
survival.

Although behavioral modifications,
including temporarily vacating the area
during the construction activities, may
be made by these species to avoid the
resultant acoustic disturbance, the
availability of alternate areas within
these areas for species and the short and
sporadic duration of the activities, have
led NMFS to determine that the taking
by Level B harassment from the
specified activity would have a
negligible impact on the affected species
in the specified geographic region.
NMEFS believes that the time period of
the construction activities, the
requirement to implement mitigation
measures (e.g., prohibiting construction
activities during pupping season,
scheduling operations to periods of the
lowest haul-out occurrence, visual and
acoustic barriers, and the addition of a
new measure that helps protect against
unexpected abandonment of the site),
and the inclusion of the monitoring and
reporting measures, will reduce the
amount and severity of the potential
impacts from the activity to the degree
that will have a negligible impact on the
species or stocks in the action area.

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
monitoring and mitigation measures,
NMEFS finds that the total marine
mammal take from the City of San
Diego’s activities will have a negligible
impact on the affected marine mammal
species or stocks.

Small Numbers

As mentioned previously, NMFS
estimates that 3 species of marine
mammals under its jurisdiction could be
potentially affected by Level B
harassment over the course of the IHA.
NMFS makes its small numbers
determination based on the numbers or
proportion of marine mammals that will
be taken relative to the populations of
the affected species or stocks. It is
estimated that up to 600 individual
Pacific harbor seals, 2 individual
California sea lions, and 1 northern
elephant seal would be taken (multiple
times) by Level B harassment, which
would be approximately 1.93, less than
0.01, and less than 0.01% of the
respective California, U.S., and
California breeding stocks. The
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population estimates for the marine
mammal species that may be taken by
Level B harassment were provided in
Table 2 of this document.

NMEFS has determined, provided that
the aforementioned mitigation and
monitoring measures are implemented,
that the impact of the construction
activities at the Children’s Pool
Lifeguard Station in La Jolla, CA, June
2015 to June 2016, may result, at worst,
in a temporary modification in behavior
and/or low-level physiological effects
(Level B harassment) of small numbers
of certain species of marine mammals.
Based on the analysis contained herein
of the likely effects of the specified
activity on marine mammals and their
habitat, and taking into consideration
the implementation of the mitigation
and monitoring measures, NMFS finds
that small numbers of marine mammals
will be taken relative to the populations
of the affected species or stocks. See
Table 2 for the authorized take numbers
of marine mammals.

Endangered Species Act

NMFS (Permits and Conservation
Division) has determined that an ESA
section 7 consultation for the issuance
of an IHA under section 101(a)(5)(D) of
the MMPA for this activity is not
necessary for any ESA-listed marine
mammal species under its jurisdiction,
as the planned action will not affect
ESA-listed species.

National Environmental Policy Act

To meet NMFS’s National
Environmental Policy Act (NEPA; 42
U.S.C. 4321 et seq.) requirements for the
issuance of an IHA to the City of San
Diego, NMFS prepared an
Environmental Assessment (EA) in 2013
for a similar activity titled
Environmental Assessment on the
Issuance of an Incidental Harassment
Authorization to the City of San Diego
to Take Marine Mammals by
Harassment Incidental to Demolition
and Construction Activities at the
Children’s Pool Lifeguard Station in La
Jolla, California to comply with the
Council of Environmental Quality (CEQ)
regulations and NOAA Administrative
Order (NAO) 216—6. NMFS prepared
and signed a Finding of No Significant
Impact (FONSI) determining that
preparation of an Environmental Impact
Statement was not required. The FONSI
was signed on June 28, 2013 prior to the
issuance of the IHA for the City of San
Diego’s construction activities from June
2013 to June 2014. The currently
planned construction activities that will
be covered by the IHA from June 2015
to June 2016 are similar to the
demolition and construction activities

described in the 2013 EA. NMFS has
reviewed CEQ’s regulations and has
determined that it is not necessary to
supplement the 2013 EA because the
effects of this IHA fall within the scope
of those documents and do not require
further supplementation. Based on the
public comments received in response
to the publication in the Federal
Register notice and proposed IHA,
NMEF'S has reaffirmed its FONSI.

Authorization
NMFS has issued an IHA to the City
of San Diego for construction activities
at the Children’s Pool Lifeguard Station
at La Jolla, CA, incorporating the
previously mentioned mitigation,
monitoring, and reporting requirements.
Dated: June 30, 2015.
Perry F. Gayaldo,

Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 2015-16965 Filed 7-10-15; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XD782

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to Marine Seismic
Survey in the Beaufort Sea, Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of an incidental
take authorization.

SUMMARY: In accordance with the
Marine Mammal Protection Act
(MMPA) regulations, notification is
hereby given that NMFS has issued an
Incidental Harassment Authorization
(IHA) to SAExploration, Inc. (SAE) to
take, by harassment, small numbers of
marine mammals incidental to a marine
3-dimensional (3D) ocean bottom node
(OBN) seismic survey program in the
Beaufort Sea, Alaska, during the 2015
Arctic open-water season.

DATES: Effective July 1, 2015, through
October 15, 2015.

ADDRESSES: Inquiry for information on
the incidental take authorization should
be addressed to Jolie Harrison, Chief,
Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service, 1315 East
West Highway, Silver Spring, MD
20910. A copy of the application
containing a list of the references used

in this document, NMFS’
Environmental Assessment (EA) and
Finding of No Significant Impact
(FONSI), and the THA may be obtained
by writing to the address specified
above, telephoning the contact listed
below (see FOR FURTHER INFORMATION
CONTACT), or visiting the Internet at:
http://www.nmfs.noaa.gov/pr/permits/
incidental htm#applications.

Documents cited in this notice may be
viewed, by appointment, during regular
business hours, at the aforementioned
address.

FOR FURTHER INFORMATION CONTACT:
Shane Guan, Office of Protected
Resources, NMFS, (301) 427—8401.

SUPPLEMENTARY INFORMATION:
Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
authorization is provided to the public
for review.

An authorization for incidental
takings shall be granted if NMFS finds
that the taking will have a negligible
impact on the species or stock(s), will
not have an unmitigable adverse impact
on the availability of the species or
stock(s) for subsistence uses (where
relevant), and if the permissible
methods of taking and requirements
pertaining to the mitigation, monitoring
and reporting of such takings are set
forth. NMFS has defined ‘“‘negligible
impact” in 50 CFR 216.103 as “an
impact resulting from the specified
activity that cannot be reasonably
expected to, and is not reasonably likely
to, adversely affect the species or stock
through effects on annual rates of
recruitment or survival.”

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as: Any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild [Level A harassment]; or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering [Level B
harassment].
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Summary of Request

On December 2, 2014, NMFS received
an application from SAE for the taking
of marine mammals incidental to a 3D
ocean bottom node (OBN) seismic
survey program in the Beaufort Sea.
After receiving NMFS comments, SAE
made revisions and updated its IHA
application on December 5, 2014,
January 21, 2015, January 29, 2015, and
again on February 16, 2015. In addition,
NMEFS received the marine mammal
mitigation and monitoring plan (4MP)
from SAE on December 2, 2014, with an
updated version on January 29, 2015.
NMFS determined that the application
and the 4MP were adequate and
complete on February 17, 2015.

SAE proposes to conduct 3D OBN
seismic surveys in the state and federal
waters of the U.S. Beaufort Sea during
the 2015 Arctic open-water season. The
proposed activity would occur between
July 1 and October 15, 2015. The actual
seismic survey is expected to take
approximately 70 days, dependent on
weather. The following specific aspects
of the proposed activities are likely to
result in the take of marine mammals:
Seismic airgun operations and
associated navigation sonar and vessel
movements. Takes, by Level A and/or
Level B Harassments, of individuals of
six species of marine mammals are
anticipated to result from the specified
activity.

SAE also conducted OBN seismic
surveys in the Beaufort Sea in the 2014
Arctic open-water season (79 FR 51963;
September 2, 2014).

Detailed descriptions of SAE’s 3D
OBN seismic survey program are
provided in the Federal Register notice
for the proposed IHA (80 FR 20084;
April 14, 2015). No change has been
made in the action described in the
Federal Register notice. Please refer to
that document for detailed information
about the activities involved in the
seismic survey program.

Comments and Responses

A notice of NMFS’ proposal to issue
an IHA to SAE was published in the
Federal Register on April 14, 2015 (80
FR 20084). That notice described in
detail SAE’s activity, the marine
mammal species that may be affected by
the activity, and the anticipated effects
on marine mammals and the availability
of marine mammals for subsistence
uses. During the 30-day public comment
period, NMFS received only one
comment letter from the Marine
Mammal Commission (Commission).
All comments are addressed in this
section of the Federal Register notice.

Comment 1: The Commission points
out that information regarding the

specific areas that would be surveyed by
SAE, or specific times of year for the
survey, was not available as part of the
proposed incidental harassment
authorization. The Commission
recommends that, prior to issuing the
IHA, NMFS require SAE to determine
what areas it will survey and when, in
order to ensure that the proposed survey
area and associated numbers of takes are
consistent with what NMFS plans to
authorize and, if they are not, amend the
numbers of takes accordingly.

Response: Although a specific survey
area for SAE’s proposed 3D OBN
seismic survey has not been determined,
and probably will be remain
confidential until the beginning of the
survey, the potential area is known and
all scenarios of the proposed survey
have been considered and evaluated for
impact assessment. As described in the
Federal Register notice (80 FR 20084;
April 14, 2015) for the proposed THA,
the worst-case scenario related to
location (with the highest animal
density) is taken into consideration for
the analysis of the marine mammal
impacts.

Comment 2: The Commission points
out that the total survey area for the
project, 777 km2, appears low since it
equates to roughly four times the size of
each recording patch (192 km2). The
Commission further notes that SAE has
indicated that each patch would take
about four days to shoot, which means
that if the proposed total survey are of
777 km? is indeed accurate, SAE would
be able to shoot that area within 16 days
instead of 49 days.

Response: The Commission has
confused shot patch size (192 km?2) and
recording patch size (19.4 km?). The
shot patches greatly overlap with one
another, while the recorder patches do
not. Considering the tremendous
overlap in shot area between adjacent
patches, no more than 777 km2 will be
shot under this authorization, although
many areas will be shot more than once.
It actually would take much longer than
49 days if SAE wanted to completely
survey the entire777 kmz2.

Comment 3: The Commission states
that it is concerned that the method
used by SAE and NMFS to estimate
numbers of takes is based on the total
ensonified area rather than the area
expected to be ensonified on a daily
basis, as is standard for a moving sound
source. The Commission recommends
that NMFS use the method of area times
density times the number of survey days
to estimate the total number of Level A
and B harassment takes for each of the
marine mammal species expected to be
in the project area.

Response: Despite that in most cases
monitoring reports from 3D seismic
surveys showed that take numbers,
based on observation with adjustment to
count for animals missed, are usually
under or closely reflect the take
estimates using a simple method of
multiplying the total ensonified area by
animal density, NMFS recognizes that
such method has its limitation of not
considering animal movement into the
area on different days. The
Commission’s recommended method of
area times density times the number of
survey days provides an appropriate
estimated of the instances of take, but
often overestimates the number of
individuals taken, because in many
circumstances individual animals
would be repeatedly taken. Except in
rare cases when animals are migrating
through the ensonified area, the
“instances” of take generated by this
method are higher than the individuals
taken, given that in many cases marine
mammals are using local habitat for
multiple days and will be taken
multiple times—and therefore,
additional work may be needed to
identify the likely numbers individuals
taken to compare to the population size.
NMFS is exploring new methodologies
to calculate take estimates by
accounting for daily ensonified area,
days of the project, as well as the
averaged rates of animal moving in/out
of the survey area, prior monitoring
report data, and other applicable
information, if available. In the case of
SAE’s 3D OBN seismic survey, NMFS
recalculated take numbers using daily
ensonified area multiplied by project
days multiplied by animal density and
then adjusted the turnover rates based
on species movement patterns and
home ranges. A detailed description of
the take estimates and the methodology
are provided in section “Estimated Take
by Incidental Harassment” below.

Comment 4: The Commission notes
that NMFS is proposing to authorize the
incidental taking of marine mammals by
Level A harassment under section
101(a)(5)(D) of the MMPA, instead of
through regulations under section
101(a)(5)(A) of the MMPA. The
Commission states that authorizing
Level A harassment under section
101(a)(5)(D) of the MMPA would be
inconsistent with the intent of the
MMPA. The Commission recommends
that NMFS (1) develop criteria for
determining when taking by Level A
harassment should be authorized (i.e.,
types of sound sources, project
locations, species, effectiveness of
mitigation measures) and (2) authorize
any such takes through regulation under
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101(a)(5)(A) of the MMPA and a letter
of authorization rather than through an
incidental harassment authorization.
The Commission further states that it
would welcome an opportunity to
discuss the development of such criteria
with NMFS.

Response: NMFS does not agree with
the Commission’s statement that Level
A harassment cannot be authorized
under section 101(a)(5)(D) of the
MMPA. The legal requirements and
underlying analysis for the issuance of
a take authorization (i.e., an IHA) in this
particular case do not require the
issuance of regulations and a letter of
authorization. In order to issue an
authorization pursuant to section
101(a)(5)(D) of the MMPA, NMFS must
determine that the taking by harassment
(Level A and Level B) of small numbers
of marine mammal species or stocks
will have a negligible impact on affected
species or stocks, and will not have an
unmitigable adverse impact on the
availability of affected species or stocks
for taking for subsistence uses. Potential
impact on marine mammals incidental
to SAE’s 3D seismic survey would be
limited to harassments only. Therefore,
the issuance of an IHA to SAE under
section 101(a)(5)(D) of the MMPA meets
the legal requirements stated above.
However, if there were a potential for
serious injury or mortality, NMFS could
not issue an IHA. Instead, any
incidental take authorization would
need to be processed under section
101(a)(5)(A) of the MMPA.

As described here and in the Federal
Register notice (80 FR 20084; April 14,
2015) for the proposed IHA, permanent
hearing threshold shift (PTS) is
considered to be injury (Level A
Harassment), not serious injury or
mortality. Therefore, it is appropriate to
issue an incidental take authorization
under 101(a)(5)(D), as we have made the
necessary findings (described elsewhere
in this document) under that section of
the MMPA.

NMFS agrees with the Commission
that criteria for determining when
taking by Level A harassment should be
authorized (i.e., types of sound sources,
project locations, species, effectiveness
of mitigation measures) will enhance
the analysis of marine mammal
incidental takes under MMPA, and
appreciates the Commission’s
willingness to be involved in such a
process.

Comment 5: The Commission notes
that NMFS has proposed that SAE
conduct in-situ sound source
measurements for the 1,240-in3 airgun
array to ensure accurate characterization
of the Level A and B harassment zones
for that sound source. The Commission

recommends that NMFS verify that any
adjustments to the size of the Level A
and/or B harassment zones, based on in-
situ measurements, are accurate before
such adjustments are made.

Response: SAE is required to conduct
in-situ sound source measurements for
the 1,240-in3 airgun array before the
commencement of its 3D seismic
surveys. The Commission did not
specify a method for how the in-situ
measurements should be verified.
Nevertheless, NMFS will evaluate the
empirically measured exclusion zone
and zone of influence based on
comparable measurements of similar
airguns in similar environment before
agreeing that SAE should adopt the
measured zones for monitoring and
mitigation measures.

Comment 6: The Commission
recommends that NMFS require that
SAE refrain from initiating or cease
seismic activities if an aggregation of
bowhead or gray whales (i.e., 12 or more
whales of any age/sex class that appear
to be engaged in a non-migratory,
significant biological behavior (e.g.,
feeding, socializing)) is observed within
the Level B harassment Zone.

Response: NMFS discussed the
Commission’s recommendation with
SAE and SAE agrees to refrain from
initiating or to cease seismic activities if
an aggregation of bowhead or gray
whales (i.e., 12 or more whales of any
age/sex class that appear to be engaged
in a non-migratory, significant
biological behavior (e.g., feeding,
socializing)) is observed within the
Level B harassment Zone.

Comment 7: The Commission
recommends that NMFS encourage SAE
to coordinate with other operators and
researchers who may be conducting
aerial surveys with the goal that
information collected during those
surveys will assist SAE in monitoring
pinnipeds use of haul-out sites before,
during, and after SAE’s planned seismic
survey.

Response: NMFS discussed the
Commission’s recommendation with
SAE and encouraged SAE to coordinate
with other operations and researchers
who may be conducting aerial surveys.
SAE responded that they attempted to
coordinate with other companies last
year for spotted seal monitoring, but
none agreed to cooperate. In addition, at
this point it is unclear whether any
other companies in the Beaufort Sea
may be conducting pinnipeds haul-out
aerial surveys in the 2015 open-water
season. Nevertheless, NMFS encourages
SAE again to seek cooperation with
other companies who may be
conducting aerial surveys with the goal
that information collected during those

surveys will assist SAE in monitoring
pinnipeds use of haul-out sites before,
during, and after SAE’s planned seismic
survey.

Comment 8: The Commission
recommends that NMFS incorporate the
peer-review panel’s recommendations
into the final authorization and, if
necessary, consult with personnel
directly associated with implementing
passive acoustic monitoring to ensure
that the monitoring objectives are able
to be met.

Response: NMFS conducted a peer
review process to evaluate SAE’s
monitoring plan in early March 2015 in
Anchorage, AK. The peer review panel
submitted its report to NMFS in early
April and provided recommendations to
SAE. NMFS worked with SAE
extensively on these recommendations.
As a result, NMFS requires and SAE
agrees to implement the following
recommendations from the peer-review
panel: (1) Conducting sound source
verification (SSV) if SAE plans to use
the 1,240 in3 airgun array for seismic
survey; (2) including an additional
mitigation vessel for marine mammal
monitoring if SAE plans to use the 1,240
in3 airgun array; (3) deploying more
acoustic sensors than the 2014 season
for passive acoustic monitoring; (4)
testing a new mooring design with
NMFS National Marine Mammal
Laboratory for micro Marine
Autonomous Recording System
(microMARS) to be deployed in shallow
water; (5) including sightability curves
in the 90-day report; and (6) making
monitoring data available for valid
scientific reasons and request.

In addition, though not solicited as
part of the independent peer review of
the monitoring, the peer-review panel
also provided a number of mitigation
measures which, upon discussion with
SAE, the company agreed to limit the
mitigation airgun shot interval to 1 shot
per minute. However, SAE could not
agree to the ramp up of 1 airgun per 5
minutes, as opposed to standard
protocol of doubling the number of
airguns every five minutes. SAE states
that the recommended ramp up protocol
is cost prohibitive.

A detailed description of peer-review
process, peer-review recommendations,
and NMFS’ discussion with SAE
regarding implementation of the
recommendations is provided in
“Monitoring Plan Peer Review’ section
below.

Description of Marine Mammals in the
Area of the Specified Activity

The Beaufort Sea supports a diverse
assemblage of marine mammals. Table 1
lists the 12 marine mammal species
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under NMFS jurisdiction with

confirmed or possible occurrence in the
proposed project area.

TABLE 1—MARINE MAMMAL SPECIES WITH CONFIRMED OR POSSIBLE OCCURRENCE IN THE SEISMIC SURVEY AREA

Common name Scientific name Status Occurrence Seasonality Range Abundance
Odontocetes
Beluga whale (Beaufort | Delphinapterus leucas .. | — ........cccceeeuene Common ........... Mostly spring Mostly 39,258
Sea stock). and fall with Beaufort
some in sum- Sea.
mer.
Beluga whale (eastern YT = Common ........... Mostly spring Mostly 3,710
Chukchi Sea stock). and fall with Chukchi
some in sum- Sea.
mer.
Killer whale ™™ ................. Orcinus orca ................. e Occasional/ Mostly summer | California to 552
Extralimital. and early fall. Alaska.
Harbor porpoise ** ......... Phocoena phocoena ..... = Occasional/ Mostly summer | California to 48,215
Extralimital. and early fall. Alaska.
Narwhal ** ..........ccceunns Monodon MONOCEIODS ... | = .ccoceeeeeeeeiiiiiees | e eecsiiiieeeeeies | ereeeeeesiiineeeeeeeees | veeeeeesessinnees 45,358
Mysticetes
Bowhead whale ™ ........... Balaena mysticetus ....... Endangered; Common ........... Mostly spring Russia to 19,534
Depleted. and fall with Canada.
some in sum-
mer.
Gray whale .................... Eschrichtius robustus .... | — .....cccocvveeceene Somewhat com- | Mostly summer Mexico to 19,126
mon. the U.S.
Arctic
Ocean.
Minke whale ** ............... Balaenoptera o ttrrrrueernnrnnnnnnns | erversssrennennnrnnnrnnnnns | eeeeeeeeeseeeeeaeeaaeeaaees | eeeesesessssneenne. 810-1,003
acutorostrata.
Humpback whale * ** Megaptera novaeangliae | Endangered; | .....cccciiiiiiiiiiis | i | e 21,063
(Central North Pacific Depleted.
stock).
Pinnipeds
Bearded seal (Beringia Erigathus barbatus ........ Candidate ......... Common ........... Spring and sum- | Bering, 155,000
distinct population mer. Chukchi,
segment). and
Beaufort
Seas.
Ringed seal * (Arctic Phoca hispida ............... Threatened; De- | Common ........... Year round ........ Bering, 300,000
stock). pleted. Chukchi,
and
Beaufort
Seas.
Spotted seal .................. Phoca largha ................. — e Common ........... Summer ............ Japan to 141,479
U.S. Arc-
tic Ocean.
Ribbon seal ** ................ Histriophoca fasciata ..... Species of con- | Occasional ........ Summer ............ Russia to 49,000
cern. U.S. Arc-
tic Ocean.

* Species or stocks listed under the Endangered Species Act.
** Species are so rarely sighted in the proposed project area that take is unlikely.

Minke whales are relatively common
in the Bering and southern Chukchi
Seas and have recently also been sighted
in the northeastern Chukchi Sea (Aerts
et al., 2013; Clarke et al., 2013). Minke
whales are rare in the Beaufort Sea.
They have not been reported in the
Beaufort Sea during the Bowhead Whale
Aerial Survey Project/Aerial Surveys of
Arctic Marine Mammals (BWASP/
ASAMM) surveys (Clarke et al., 2011,
2012; 2013; Monnet and Treacy, 2005),
and there was only one observation in

2007 during vessel-based surveys in the
region (Funk et al., 2010). Humpback
whales have not generally been found in
the Arctic Ocean. However, subsistence
hunters have spotted humpback whales
in low numbers around Barrow, and
there have been several confirmed
sightings of humpback whales in the
northeastern Chukchi Sea in recent
years (Aerts et al., 2013; Clarke et al.,
2013). The first confirmed sighting of a
humpback whale in the Beaufort Sea
was recorded in August 2007 (Hashagen

et al., 2009), when a cow and calf were
observed 54 mi east of Point Barrow. No
additional sightings have been
documented in the Beaufort Sea.
Narwhal are common in the waters of
northern Canada, west Greenland, and
in the European Arctic, but rarely occur
in the Beaufort Sea (COSEWIC, 2004).
Only a handful of sightings have
occurred in Alaskan waters (Allen and
Angliss, 2013). These three species are
not considered further in this proposed
IHA notice. Both the walrus and the
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polar bear could occur in the U.S.
Beaufort Sea; however, these species are
managed by the U.S. Fish and Wildlife
Service (USFWS) and are not
considered further in this Notice of
Proposed IHA.

The Beaufort Sea is a main corridor of
the bowhead whale migration route. The
main migration periods occur in spring
from April to June and in fall from late
August/early September through
October to early November. During the
fall migration, several locations in the
U.S. Beaufort Sea serve as feeding
grounds for bowhead whales. Small
numbers of bowhead whales that remain
in the U.S. Arctic Ocean during summer
also feed in these areas. The U.S.
Beaufort Sea is not a main feeding or
calving area for any other cetacean
species. Ringed seals breed and pup in
the Beaufort Sea; however, this does not
occur during the summer or early fall.
Further information on the biology and
local distribution of these species can be
found in SAE’s application (see
ADDRESSES) and the NMFS Marine
Mammal Stock Assessment Reports,
which are available online at: http://
www.nmfs.noaa.gov/pr/species/.

Potential Effects of the Specified
Activity on Marine Mammals

Operating active acoustic sources
such as airgun arrays, navigational
sonars, and vessel activities have the
potential for adverse effects on marine
mammals. Potential effects from SAE’s
3D OBN seismic surveys on marine
mammals in the U.S. Beaufort Sea are
discussed in the ‘“Potential Effects of the
Specified Activity on Marine Mammals”
section of the Federal Register notice
for the proposed IHA (80 FR 20084;
April 14, 2015). No changes have been
made to the discussion contained in this
section of the Federal Register notice
for the proposed IHA.

Anticipated Effects on Habitat

The primary potential impacts to
marine mammal habitat are associated
with elevated sound levels produced by
airguns and vessels and their effects on
marine mammal prey species. These
potential effects from SAE’s 3D OBN
seismic survey are discussed in the

“Anticipated Effects on Marine Mammal
Habitat” section of the Federal Register
notice for the proposed IHA (80 FR
20084; April 14, 2015). No changes have
been made to the discussion contained
in this section of the Federal Register
notice for the proposed THA.

Mitigation Measures

In order to issue an incidental take
authorization under section 101(a)(5)(D)
of the MMPA, NMFS must set forth the
permissible methods of taking pursuant
to such activity, and other means of
effecting the least practicable adverse
impact on such species or stock and its
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of such species or stock for
taking for certain subsistence uses.

For the SAE open-water 3D OBN
seismic surveys in the Beaufort Sea,
NMFS is requiring SAE to implement
the following mitigation measures to
minimize the potential impacts to
marine mammals in the project vicinity
as a result of its survey activities. The
primary purpose of these mitigation
measures is to detect marine mammals
within or about to enter designated
exclusion zones and to initiate
immediate shutdown or power down of
the airgun(s).

Besides the mitigation measures that
were proposed in the Federal Register
notice (80 FR 20084; March 14, 2015),
NMFS included two additional
measures that require SAE (1) refrain
from initiating or cease seismic
activities if an aggregation of bowhead
or gray whales (i.e., 12 or more whales
of any age/sex class that appear to be
engaged in a non-migratory, significant
biological behavior (e.g., feeding,
socializing)) is observed within the
Level B harassment zone; and (2)
operate a mitigation airgun at a rate of
1 shot per minute. A detailed discussion
of the mitigation measures are provided
below.

(1) Establishing Exclusion and
Disturbance Zones

Under current NMFS guidelines, the
“exclusion zone” for marine mammal
exposure to impulse sources is

customarily defined as the area within
which received sound levels are 2180
dB (rms) re 1 pPa for cetaceans and >190
dB (rms) re 1 pPa for pinnipeds. These
safety criteria are based on an
assumption that SPL received at levels
lower than these will not injure these
animals or impair their hearing abilities,
but at higher levels might have some
such effects. Disturbance or behavioral
effects to marine mammals from
underwater sound may occur after
exposure to sound at distances greater
than the exclusion zones (Richardson et
al. 1995). Currently, NMFS uses 160 dB
(rms) re 1 pPa as the threshold for Level
B behavioral harassment from impulse
noise.

In 2014, Heath et al. (2014) conducted
a sound source verification (SSV) of the
very same 620-in3 array SAE plans to
use in 2015. The SSV was conducted in
generally the same survey area of SAE’s
planned 2015 work. They empirically
determined that the distances to the
190, 180, and 160 dB isopleths for
sound pressure levels emanating from
the 620-in3 array was 195, 635, and
1,820 m, respectively (Table 3). Heath et
al. (2014) also measured sound pressure
levels from an active 10-in3 gun during
SAE’s 2014 Beaufort operations and
found noise levels exceeding 190 dB
extended out 54 m, exceeding 180 dB
out to 188 m, and exceeding 160 dB out
to 1,050 m (Table 2).

Sound source studies have not been
done for the 1,240-in3 array; however,
Austin and Warner (2013) conducted a
sound source verification of a 1,200-in3
array operated by SAE in Cook Inlet
found the radius to the 190 dB isopleth
to be 250 m, to the 180 dB isopleth to
be 910 m, and to the 160 dB isopleth to
be 5,200 m. These are the distance
values SAE intends to use before the
SSV for the 1,240 in3 airgun arrays are
obtained before the survey. If SAE plans
to use the 1,240 in3 airgun arrays, SSV
of these zones will be empirically
measured before the 2015 open-water
seismic survey for monitoring and
mitigation measures.

TABLE 2—SUMMARY OF AIRGUN ARRAY SOURCE LEVELS AND PROPOSED EXCLUSION ZONE AND ZONES OF INFLUENCE

RADII
Array size (in3) SouzcéeB)level 190 d(Ian;adms 180 d(Ian;adms 160 d(Ian;adms
T s 195 54 188 1,050
B20 e 218 195 635 1,820
1 240 % e e 224 250 910 5,200

*Denotes modelled source level that need to be empirically measured before the seismic survey.
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(2) Vessel Related Mitigation Measures

These mitigation measures apply to
all vessels that are part of SAE’s
Beaufort Sea seismic survey activities,
including supporting vessels.

e Avoid concentrations or groups of
whales. Operators of vessels should, at
all times, conduct their activities at the
maximum distance possible from such
concentrations or groups of whales.

o If any vessel approaches within 1.6
km (1 mi) of observed whales, except
when providing emergency assistance to
whalers or in other emergency
situations, the vessel operator will take
reasonable precautions to avoid
potential interaction with the whales by
taking one or more of the following
actions, as appropriate:

O Reducing vessel speed to less than
5 knots within 300 yards (900 feet or
274 m) of the whale(s);

O Steering around the whale(s) if
possible;

O Operating the vessel(s) in such a
way as to avoid separating members of
a group of whales from other members
of the group;

O Operating the vessel(s) to avoid
causing a whale to make multiple
changes in direction; and

O Checking the waters immediately
adjacent to the vessel(s) to ensure that
no whales will be injured when the
propellers are engaged.

¢ Reduce vessel speed, not to exceed
5 knots, when weather conditions
require, such as when visibility drops,
to avoid the likelihood of injury to
whales.

(3) Mitigation Measures for Airgun
Operations

The primary requirements for airgun
mitigation during the seismic surveys
are to monitor marine mammals near
the airgun array during all daylight
airgun operations and during any
nighttime start-up of the airguns and, if
any marine mammals are observed, to
adjust airgun operations, as necessary,
according to the mitigation measures
described below. During the seismic
surveys, Protected Species Observers
(PSOs) will monitor the pre-established
exclusion zones for the presence of
marine mammals. When marine
mammals are observed within, or about
to enter, designated safety zones, PSOs
have the authority to call for immediate
power down (or shutdown) of airgun
operations, as required by the situation.
A summary of the procedures associated
with each mitigation measure is
provided below.

Ramp Up Procedure

A ramp up of an airgun array provides
a gradual increase in sound levels, and

involves a step-wise increase in the
number and total volume of airguns
firing until the full volume is achieved.
The purpose of a ramp up (or “soft
start’’) is to “warn’’ cetaceans and
pinnipeds in the vicinity of the airguns
and to provide time for them to leave
the area and thus avoid any potential
injury or impairment of their hearing
abilities.

During the open-water survey
program, the seismic operator will ramp
up the airgun arrays slowly. Full ramp
ups (i.e., from a cold start after a
shutdown, when no airguns have been
firing) will begin by firing a single
airgun in the array (i.e., the mitigation
airgun). A full ramp up, after a
shutdown, will not begin until there has
been a minimum of 30 minutes of
observation of the safety zone by PSOs
to assure that no marine mammals are
present. The entire exclusion zone must
be visible during the 30-minute lead-in
to a full ramp up. If the entire exclusion
zone is not visible, then ramp up from
a cold start cannot begin. If a marine
mammal is sighted within the exclusion
zone during the 30-minute watch prior
to ramp up, ramp up will be delayed
until the marine mammal is sighted
outside of the exclusion zone or the
animal is not sighted for at least 15
minutes, for small odontocetes (harbor
porpoise) and pinnipeds, or 30 minutes,
for baleen whales and large odontocetes
(including beluga and killer whales and
narwhal).

Use of a Small-Volume Airgun During
Turns and Transits

Throughout the seismic survey,
during turning movements and short
transits, SAE will employ the use of the
smallest-volume airgun (i.e., “mitigation
airgun”’) to deter marine mammals from
being within the immediate area of the
seismic operations. The mitigation
airgun will be operated at
approximately one shot per minute and
will not be operated for longer than
three hours in duration (turns may last
two to three hours for the project).

During turns or brief transits (i.e., less
than three hours) between seismic
tracklines, one mitigation airgun will
continue operating. The ramp up
procedures described above will be
followed when increasing the source
levels from the one mitigation airgun to
the full airgun array. However, keeping
one airgun firing during turns and brief
transits will allow SAE to resume
seismic surveys using the full array
without having to ramp up from a “cold
start,” which requires a 30-minute
observation period of the full exclusion
zone and is prohibited during darkness
or other periods of poor visibility. PSOs

will be on duty whenever the airguns
are firing during daylight and during the
30-minute periods prior to ramp-ups
from a “cold start.”

Power Down and Shutdown Procedures

A power down is the immediate
reduction in the number of operating
energy sources from all firing to some
smaller number (e.g., a single mitigation
airgun). A shutdown is the immediate
cessation of firing of all energy sources.
The array will be immediately powered
down whenever a marine mammal is
sighted approaching close to or within
the applicable exclusion zone of the full
array, but is outside the applicable
exclusion zone of the single mitigation
airgun. If a marine mammal is sighted
within or about to enter the applicable
exclusion zone of the single mitigation
airgun, the entire array will be shut
down (i.e., no sources firing). In
addition, SAE will implement
shutdown measures when aggregations
of bowhead whales or gray whales that
appear to be engaged in non-migratory
significant biological behavior (e.g.,
feeding, socializing) are observed within
the 160-dB harassment zone around the
seismic operations.

No Seismic Survey With Presence of
Aggregation of Whales

SAE shall refrain from initiating or
cease seismic activities if an aggregation
of bowhead or gray whales (i.e., 12 or
more whales of any age/sex class that
appear to be engaged in a non-
migratory, significant biological
behavior (e.g., feeding, socializing)) is
observed within the Level B harassment
Zone.

Poor Visibility Conditions

SAE plans to conduct 24-hour
operations. PSOs will not be on duty
during ongoing seismic operations
during darkness, given the very limited
effectiveness of visual observation at
night (there will be no periods of
darkness in the survey area until mid-
August). The provisions associated with
operations at night or in periods of poor
visibility include the following:

e If during foggy conditions, heavy
snow or rain, or darkness (which may be
encountered starting in late August), the
full 180 dB exclusion zone is not
visible, the airguns cannot commence a
ramp-up procedure from a full shut-
down.

¢ If one or more airguns have been
operational before nightfall or before the
onset of poor visibility conditions, they
can remain operational throughout the
night or poor visibility conditions. In
this case ramp-up procedures can be
initiated, even though the exclusion
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zone may not be visible, on the
assumption that marine mammals will
be alerted by the sounds from the single
airgun and have moved away.

Mitigation Conclusions

NMEF'S has carefully evaluated SAE’s
mitigation measures and considered a
range of other measures in the context
of ensuring that NMFS prescribes the
means of effecting the least practicable
impact on the affected marine mammal
species and stocks and their habitat. Our
evaluation of potential measures
included consideration of the following
factors in relation to one another:

e The manner in which, and the
degree to which, the successful
implementation of the measures are
expected to minimize adverse impacts
to marine mammals;

e The proven or likely efficacy of the
specific measure to minimize adverse
impacts as planned; and

¢ The practicability of the measure
for applicant implementation.

Any mitigation measure(s) prescribed
by NMFS should be able to accomplish,
have a reasonable likelihood of
accomplishing (based on current
science), or contribute to the
accomplishment of one or more of the
general goals listed below:

1. Avoidance or minimization of
injury or death of marine mammals
wherever possible (goals 2, 3, and 4 may
contribute to this goal).

2. A reduction in the numbers of
marine mammals (total number or
number at biologically important time
or location) exposed to received levels
of seismic airguns, or other activities
expected to result in the take of marine
mammals (this goal may contribute to 1,
above, or to reducing harassment takes
only).

3. A reduction in the number of times
(total number or number at biologically
important time or location) individuals
would be exposed to received levels of
seismic airguns or other activities
expected to result in the take of marine
mammals (this goal may contribute to 1,
above, or to reducing harassment takes
only).

4. A reduction in the intensity of
exposures (either total number or
number at biologically important time
or location) to received levels of seismic
airguns or other activities expected to
result in the take of marine mammals
(this goal may contribute to 1, above, or
to reducing the severity of harassment
takes only).

5. Avoidance or minimization of
adverse effects to marine mammal
habitat, paying special attention to the
food base, activities that block or limit
passage to or from biologically

important areas, permanent destruction
of habitat, or temporary destruction/
disturbance of habitat during a
biologically important time.

6. For monitoring directly related to
mitigation—an increase in the
probability of detecting marine
mammals, thus allowing for more
effective implementation of the
mitigation.

Based on our evaluation of these
mitigation measures, NMFS has
determined that the proposed mitigation
measures provide the means of effecting
the least practicable impact on marine
mammals species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance. Mitigation
measures to ensure availability of such
species or stock for taking for certain
subsistence uses are discussed later in
this document (see “Impact on
Availability of Affected Species or Stock
for Taking for Subsistence Uses”
section).

Monitoring and Reporting

In order to issue an ITA for an
activity, section 101(a)(5)(D) of the
MMPA states that NMFS must set forth,
“requirements pertaining to the
monitoring and reporting of such
taking.” The MMPA implementing
regulations at 50 CFR 216.104(a)(13)
indicate that requests for ITAs must
include the suggested means of
accomplishing the necessary monitoring
and reporting that will result in
increased knowledge of the species and
of the level of taking or impacts on
populations of marine mammals that are
expected to be present in the action
area. SAE submitted a marine mammal
monitoring plan as part of the [HA
application.

Monitoring measures prescribed by
NMFS should accomplish one or more
of the following general goals:

1. An increase in our understanding
of the likely occurrence of marine
mammal species in the vicinity of the
action, i.e., presence, abundance,
distribution, and/or density of species.

2. An increase in our understanding
of the nature, scope, or context of the
likely exposure of marine mammal
species to any of the potential stressor(s)
associated with the action (e.g., sound
or visual stimuli), through better
understanding of one or more of the
following: The action itself and its
environment (e.g., sound source
characterization, propagation, and
ambient noise levels); the affected
species (e.g., life history or dive
pattern); the likely co-occurrence of
marine mammal species with the action
(in whole or part) associated with

specific adverse effects; and/or the
likely biological or behavioral context of
exposure to the stressor for the marine
mammal (e.g., age class of exposed
animals or known pupping, calving or
feeding areas).

3. An increase in our understanding
of how individual marine mammals
respond (behaviorally or
physiologically) to the specific stressors
associated with the action (in specific
contexts, where possible, e.g., at what
distance or received level).

4. An increase in our understanding
of how anticipated individual
responses, to individual stressors or
anticipated combinations of stressors,
may impact either: The long-term fitness
and survival of an individual; or the
population, species, or stock (e.g.,
through effects on annual rates of
recruitment or survival).

5. An increase in our understanding
of how the activity affects marine
mammal habitat, such as through effects
on prey sources or acoustic habitat (e.g.,
through characterization of longer-term
contributions of multiple sound sources
to rising ambient noise levels and
assessment of the potential chronic
effects on marine mammals).

6. An increase in understanding of the
impacts of the activity on marine
mammals in combination with the
impacts of other anthropogenic
activities or natural factors occurring in
the region.

7. An increase in our understanding
of the effectiveness of mitigation and
monitoring measures.

8. An increase in the probability of
detecting marine mammals (through
improved technology or methodology),
both specifically within the safety zone
(thus allowing for more effective
implementation of the mitigation) and
in general, to better achieve the above
goals.

Monitoring Measures

Monitoring will provide information
on the numbers of marine mammals
potentially affected by the exploration
operations and facilitate real-time
mitigation to prevent injury of marine
mammals by industrial sounds or
activities. These goals will be
accomplished in the Beaufort Sea
during 2015 by conducting vessel-based
monitoring and passive acoustic
monitoring to document marine
mammal presence and distribution in
the vicinity of the survey area.

Visual monitoring by PSOs during
seismic survey operations, and periods
when these surveys are not occurring,
will provide information on the
numbers of marine mammals potentially
affected by these activities and facilitate
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real-time mitigation to prevent impacts
to marine mammals by industrial
sounds or operations. Vessel-based
PSOs onboard the survey vessels and
mitigation vessel will record the
numbers and species of marine
mammals observed in the area and any
observable reaction of marine mammals
to the survey activities in the Beaufort
Sea.

Besides the monitoring measures that
were proposed in the Federal Register
notice (80 FR 20084; March 14, 2015),
NMEFS included several additional
measures based on the Commission and
peer-review recommendations. These
additional monitoring measures
include: (1) NMFS evaluation of
empirically measured exclusion zones
and zone of influence before they are
adopted; (2) conducting SSV if SAE
plans to use the 1,240 in3 airgun array
for seismic survey; (3) including an
additional mitigation vessel for marine
mammal monitoring if SAE plans to use
the 1,240 in? airgun array; (4) deploying
more acoustic sensors than the 2014
season for passive acoustic monitoring;
and (5) testing a new mooring design
with NMFS National Marine Mammal
Laboratory for microMARS to be
deployed in shallow water.

Details of the monitoring measures are
described below.

Visual-Based PSOs

The visual-based marine mammal
monitoring will be implemented by a
team of experienced PSOs, including
both biologists and Inupiat personnel.
PSOs will be stationed aboard both
survey vessels through the duration of
the project. The vessel-based marine
mammal monitoring will provide the
basis for real-time mitigation measures
as discussed in the Mitigation Measures
section. In addition, monitoring results
of the vessel-based monitoring program
will include the estimation of the
number of “‘takes” as stipulated in the
THA.

(1) PSOs

Vessel-based monitoring for marine
mammals will be done by trained PSOs
throughout the period of survey
activities. The observers will monitor
the occurrence of marine mammals near
the survey vessel during all daylight
periods during operation, and during
most daylight periods when operations
are not occurring. PSO duties will
include watching for and identifying
marine mammals; recording their
numbers, distances, and reactions to the
survey operations; and documenting
“take by harassment.”

A total of 2 PSOs will be required
onboard each survey vessel to meet the
following criteria:

¢ 100% monitoring coverage during
all periods of survey operations in
daylight;

o At least two PSOs conducting
vessel-based visual monitoring from
both vessels during all time;

¢ Maximum of 4 consecutive hours
on watch per PSO; and

e Maximum of 12 hours of watch
time per day per PSO.

PSO teams will consist of Inupiat
observers and experienced field
biologists. Each vessel will have an
experienced field crew leader to
supervise the PSO team. The total
number of PSOs may decrease later in
the season as the duration of daylight
decreases.

(2) PSO Role and Responsibilities

When onboard the seismic and
support vessels, there are three major
parts to the PSO position:

¢ Observe and record sensitive
wildlife species;

¢ Ensure mitigation procedures are
followed accordingly; and

e Follow monitoring and data
collection procedures.

The main roles of the PSO and the
monitoring program are to ensure
compliance with requirements set in
place by NMFS to ensure that
disturbance of marine mammals is
minimized, and potential effects on
marine mammals are documented. The
PSOs will implement the monitoring
and mitigation measures specified in the
IHA. The primary purposes of the PSOs
on board of the vessels are:

e Mitigation: Implement mitigation
clearing and ramp up measures, observe
for and detect marine mammals within,
or about to enter the applicable safety
zone and implement necessary shut
down, power down and speed/course
alteration mitigation procedures when
applicable. Advise marine crew of
mitigation procedures.

o Monitoring: Observe for marine
mammals and determine numbers of
marine mammals exposed to sound
pulses and their reactions (where
applicable) and document those as
required.

(3) Observer Qualifications and Training

Crew leaders and most PSOs will be
individuals with experience as
observers during recent seismic, site
clearance and shallow hazards, and
other monitoring projects in Alaska or
other offshore areas in recent years. New
or inexperienced PSOs will be paired
with an experienced PSO or
experienced field biologist so that the

quality of marine mammal observations
and data recording is kept consistent.

Biologist-observers will have previous
marine mammal observation experience,
and field crew leaders will be highly
experienced with previous vessel-based
marine mammal monitoring and
mitigation projects. Resumes for those
individuals will be provided to NMFS
for review and acceptance of their
qualifications. Inupiat observers will be
experienced in the region and familiar
with the marine mammals of the area.
All observers will complete a NMFS-
approved observer training course
designed to familiarize individuals with
monitoring and data collection
procedures.

PSOs will complete a 2- or 3-day
training and refresher session on marine
mammal monitoring, to be conducted
shortly before the anticipated start of the
2015 open-water season. Any
exceptions will have or receive
equivalent experience or training. The
training session(s) will be conducted by
qualified marine mammalogists with
extensive crew-leader experience during
previous vessel-based seismic
monitoring programs.

(4) Marine Mammal Observer Protocol

Source vessels will employ PSOs to
identify marine mammals during all
hours of airgun operations. To better
observe the exclusion zone, a lead PSO,
one or two PSOs, and an Inupiaq
communicator will be on the primary
source vessel and two PSOs will be
stationed aboard the secondary source
vessel. (The total number of observers is
limited by available berthing space
aboard the vessels.) The three to four
total observers aboard the primary
source vessel will allow two observers
simultaneously on watch during
daylight hours.

The PSOs will watch for marine
mammals during all periods of source
operations and for a minimum of 30
minutes prior to the planned start of
airgun or pinger operations after an
extended shutdown. Marine mammal
monitoring shall continue throughout
airgun operations and last for 30
minutes after the finish of airgun firing.
SAE vessel crew and operations
personnel will also watch for marine
mammals, as practical, to assist and
alert the PSOs for the airgun(s) to be
shut down if marine mammals are
observed in or about to enter the
exclusion zone.

The PSOs will watch for marine
mammals from the best available
vantage point on the survey vessels,
typically the bridge. The PSOs will scan
the area around the vessel
systematically with reticle binoculars
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(e.g., 7 x50 and 16—40 x 80) and with
the naked eye. Laser range finders (Leica
LRF 1200 laser rangefinder or
equivalent) will be available to assist
with distance estimation.

The observers will give particular
attention to the areas within the marine
mammal exclusion zones around the
source vessels. These zones are the
maximum distances within which
received levels may exceed 180 dB (rms)
re 1 puPa (rms) for cetaceans, or 190 dB
(rms) re 1 uPa for pinnipeds.

When a marine mammal is seen
approaching or within the exclusion
zone applicable to that species, the
seismic survey crew will be notified
immediately so that mitigation measures
called for in the applicable
authorization(s) can be implemented.

Night-vision equipment (Generation 3
binocular image intensifiers or
equivalent units) will be available for
use if and when needed. Past experience
with night-vision devices (NVDs) in the
Beaufort Sea and elsewhere has
indicated that NVDs are not nearly as
effective as visual observation during
daylight hours (e.g., Harris et al. 1997,
1998; Moulton and Lawson 2002).

(5) Dedicated Monitoring Vessel

If SAE decides to use the 1,240 in3
airgun array, an additional dedicated
visual monitoring vessel will be
employed to assist marine mammal
monitoring due to the larger exclusion
zones and zone of influence from this
larger airgun array. A minimum of 2
PSOs will be positioned on this
dedicated monitoring vessel.

(6) Field Data-Recording

The PSOs will record field
observation data and information about
marine mammal sightings that include:

e Species, group size, age/size/sex
categories (if determinable);

e Physical description of features that
were observed or determined not to be
present in the case of unknown or
unidentified animals;

¢ Behavior when first sighted and
after initial sighting, heading (if
consistent);

¢ Bearing and distance from observer,
apparent reaction to activities (e.g.,
none, avoidance, approach, paralleling,
etc.), closest point of approach, and
behavioral pace;

e Time, location, speed, and activity
of the source and mitigation vessels, sea
state, ice cover, visibility, and sun glare;
and

e Positions of other vessel(s) in the
vicinity.

Acoustic Monitoring

(1) Sound Source Measurements

Since the same airgun array of 620 in3
and a single mitigation airgun of 10 in3
to be used were empirically measured in
the generally same seismic survey
vicinity in 2014 (Heath 2014), NMFS
does not think additional SSV tests for
this array and a single airgun are
necessary for the 2015 seismic survey.
However, if SAE decides to use the
1,240 in3 airgun arrays for deeper water,
SSV on these arrays is required before
the commencement of the surveys.
Results of the acoustic characterization
and SSV will be used to establish the
190 dB, 180 dB, 170 dB, and 160 dB
isopleths for the 1,240 in3 airgun arrays.

The results of the SSV will be
submitted to NMFS within five days
after completing the measurements,
followed by a report to be submitted
within 14 days after completion of the
measurements. A more detailed report
will be provided to NMFS as part of the
required 90-day report following
completion of the acoustic program.

NMFS will evaluate the empirically
measured exclusion zones and zone of
influence from the 1,240 in3 before they
are formally established for mitigation
and monitoring measures.

(2) Passive Acoustic Monitoring

SAE will conduct Passive Acoustical
Monitoring (PAM) using microMARS.
These sensors will be deployed on the
seabed and will record continuously at
64 kHz sample rate and 16-bit samples.
The recorders will be calibrated and
their mooring designs tested prior to
deployment.

PAM Deployment

Passive acoustic monitoring package
will be deployed at the four corners of
SAE’s survey site. Each PAM package
will include two microMARS units
coupled with an ARC-1 release device,
a float and a retrievable mooring.
Deploying two microMARS at each
monitoring location will allow
redundancy in the system to reduce the
likelihood of failures and/or data loss.

PAM will be deployed before the
SAE’s proposed 3D seismic survey and
remain at the study site during the
entire survey period.

Data Analysis

Acoustic data will be analyzed for two
frequency bands, low (below 2 kHz for
baleen whales and low-frequency noise)
and high (2 kHz—-32 kHz for beluga
whales and high-frequency noise). This
will allow sounds produced by different
species and anthropogenic sources to be
reviewed and analyzed in greater detail.

Specialized acoustic review and
analysis software, Trition will be used
to create long-term spectral averages
(LTSAS) for all acoustic files
downloaded from the recorders.

Once LTSAs of all the acoustic data
have been created and preliminarily
reviewed, experienced bioacoustic data
analysts will perform a detailed review
of the data. Analysts will log the time
of occurrence of all biological sounds,
seismic source events (if audible), and
other relevant acoustic signals (e.g.
ships, small boats, and other noise
events). Combined event log data will
then be organized into tables to provide
summaries including (1) the number
and type of acoustic events; (2) the
number of days each event occurred at
each site; and (3) event durations for
each deployment and site. Graphs of
daily event occurrence will be made for
each identified marine mammal species
that have sufficient data to plot. Graphs
of the percentage of time for which
signals from each species were detected
with respect to total recording time at
each site will be plotted by species.

Noise analysis will be performed on
all recorded acoustic data. Sound levels
will be measured for full and octave
frequency bands. This analysis will be
conducted using automated algorithms
that measure root-mean-square (RMS)
sound pressure level (SPL) each octave
bands. These results will be averaged
both hourly and daily to provide a
synoptic representation of the ambient
noise levels present at each location for
each of the different frequency bands
measured.

Monitoring Plan Peer Review

The MMPA requires that monitoring
plans be independently peer reviewed
“where the proposed activity may affect
the availability of a species or stock for
taking for subsistence uses’ (16 U.S.C.
1371(a)(5)(D)(ii)(III)). Regarding this
requirement, NMFS’ implementing
regulations state, “Upon receipt of a
complete monitoring plan, and at its
discretion, [NMFS] will either submit
the plan to members of a peer review
panel for review or within 60 days of
receipt of the proposed monitoring plan,
schedule a workshop to review the
plan” (50 CFR 216.108(d)).

NMFS established an independent
peer review panel to review SAE’s 4MP
for the proposed 3D seismic survey in
the Beaufort Sea. The panel met in early
March 2015, and provided comments
and recommendations to NMFS in April
2015. The full panel report can be
viewed on the Internet at: http://
www.nmfs.noaa.gov/pr/permits/
incidental htm.


http://www.nmfs.noaa.gov/pr/permits/incidental.htm
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NMFS provided the panel with SAE’s
THA application and monitoring plan
and asked the panel to answer the
following questions:

1. Will the applicant’s stated
objectives effectively further the
understanding of the impacts of their
activities on marine mammals and
otherwise accomplish the goals stated
above? If not, how should the objectives
be modified to better accomplish the
goals above?

2. Can the applicant achieve the
stated objectives based on the methods
described in the plan?

3. Are there technical modifications to
the proposed monitoring techniques and
methodologies proposed by the
applicant that should be considered to
better accomplish their stated
objectives?

4. Are there techniques not proposed
by the applicant (i.e., additional
monitoring techniques or
methodologies) that should be
considered for inclusion in the
applicant’s monitoring program to better
accomplish their stated objectives?

5. What is the best way for an
applicant to present their data and
results (formatting, metrics, graphics,
etc.) in the required reports that are to
be submitted to NMFS (i.e., 90-day
report and comprehensive report)?

The peer-review panel report contains
recommendations that the panel
members felt were applicable to the
SAE’ monitoring plans. The peer-review
panel believed that the objectives for
both vessel-based and passive acoustic
monitoring were appropriate. The panel
also agreed that the objectives of real-
time mitigation of potential disturbance
of marine mammals would be mostly
met through visual monitoring.
However, there are some limitations
associated with PSOs’ ability to monitor
the entire safety radii at all times.
Specific panel recommendations are
provided below.

(1) If SAE decides to use the larger
airgun array (i.e., the 1,240 in? array),
SAE should conduct sound source
verification;

(2) SAE should have an additional
observer on the secondary source vessel
such that at least two observers are on
watch during all daylight hours;

(3) If SAE uses the 1,240 in3 airgun
array and the measured safety radii
(exclusion zones) in the Beaufort Sea are
similar to the measurement done in
Cook Inlet (250 m for 190 dB and 910
m for 180 dB), SAE should have a
dedicated scout (monitoring) vessel
with at least 2 PSOs to monitor the 180
dB exclusion zone (910 m);

(4) If the seismic surveys are offshore,
more acoustic sensors are needed at

more locations than what is presented
by SAE at the peer-review meeting (one
sensor at each of the four corners);

(5) microMARS used for PAM should
be deployed well before the seismic
surveys begin in order to collect
baseline data before all the vessels are
operative in the area and the airgun
arrays begin operating;

(6) SAE should develop a more
compact mooring design for
microMARS that are deployed in
shallow waters, particularly because of
the compact size of these recorders;

(7) Additional testing to be conducted
to verify PAM recorders’ performance
due to the limited or non-existent field
experience in long term deployments
and cold Arctic waters;

(8) Improve the effectiveness of
monitoring by using Unmanned Aerial
Systems for monitoring of marine
mammals in the Beaufort Sea;

(9) Provide information in the reports
about how the detections obtained by
the microMARS are ground-truthed;

(10) Acoustic characteristics of the
identified noise sources be included in
the reports to provide a better
understanding of source levels and the
robustness of SSV results, and other
acoustic characteristics of the seismic
survey equipment, such as spectral
content, and received levels in different
metrics such as RMS dB, cSEL 24h, dB
peak to peak, and 1/3 octave bands;

(11) Sightability curves be included in
the reports as much as possible;

(12) Coordinate and collaborate with
other companies (such as Caelus and
Repsol) for monitoring the aggregated
effects of all their activities on spotted
seals, especially animals that may be
haulted out; and

(13) Continue to make all
environmental data (including PSO
observations, acoustic monitoring,
vessel track lines and timing of
operations) available to the general
public.

In addition, though not solicited as
part of the independent peer review of
the monitoring, the peer review panel
also recommended the following
mitigation measures:

(1) SAE should limit seismic
operations at night or during periods of
low visibility because PSOs’ ability to
detect marine mammals entering the
safety zone is limited;

(2) If a bowhead whale mother/calf
pair or an aggregation of three or more
bowhead whales are sighted within the
Level B harassment zone prior to the
onset of night or during that day, SAE
could be more cautious during darkness
based on the potential risk to marine
mammals. If the risk is relatively high,

it might be decided that airguns should
be shut down for the night;

(3) SAE should not use a mitigation
gun for longer than one hour, which is
the equivalent amount of time for
surveying the safety radii plus ramp up;
and

(4) Mitigation gun should be shot only
once every minute instead of every few
seconds.

NMFS discussed the peer review
panel report and the list of
recommendations with SAE. For the
aforementioned monitoring measures,
NMFS requires and SAE agrees to
implement the following:

(1) Conducting sound source
verification if the 1,240 in3 airgun array
is used in the proposed 3D seismic
survey;

(2) Mobilizing a dedicated scout
(monitoring) vessel with at least 2 PSOs
onboard to monitor the 180 dB
exclusion zone (910 m) if the SSV test
show that the 180 dB radius of the
exclusion zone from the 1,240 in3
airgun array is 910 m or larger;

(3) Deploying microMARS used for
PAM at least three days before the
seismic surveys till three days after the
seismic survey in order to collect data
for comparing the sound field before,
during, and after the seismic survey;

(4) Deploying two microMARS units
at each of the four corners (total of 8
microMARS units);

(5) Developing a more compact
mooring design for microMARS that are
deployed in shallow waters, particularly
because of the compact size of these
recorders;

(6) Conducting tests and calibration to
verify PAM recorders’ performance
prior to deployment;

(7) Including sightability curves in the
90-day report;

(8) Making all environmental data
(including PSO observations, acoustic
monitoring, vessel track lines and
timing of operations) available for valid
scientific research.

In addition, NMFS worked with SAE
on the following 5 of the panel
recommendations and determined that
these will also be required in the IHA
issued to SAE with clarification and
certain modifications to make them
practicable for implementation. These
measures are listed below:

(1) Regarding the number of PSOs
onboard the secondary source vessel,
this is to clarify that SAE plans to have
two PSOs on both source vessels, and
they will be working on a shift
described earlier in the “Monitoring
Measure” section of this document.
Therefore, at any given time, there will
be 2 PSOs monitoring from both source
vessels. NMFS notes that the number of
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PSOs is limited by the available berth
on the seismic vessel. The source
vessels SAE plan to use are small, and
therefore, could only afford maximum
of 2 PSOs onboard each vessel.

(2) Regarding ground-truth
information in the reports about
microMARS detection, SAE states that it
should be able to identify bowhead and
beluga calls from acoustic recordings.
However, SAE states that it will be
difficult to identify pinniped calls for
species identification at distances,
especially at the locations where the
microMARS are deployed there will be
no PSOs on watch to verify the calling
animals. Therefore, ground-truth of
acoustic data to specific species calls
would not be possible. Nevertheless, as
stated earlier, SAE will make the
acoustic data available to researchers
who are interested in studies that will
shed light on marine mammal call
identification.

(3) Regarding acoustic characteristics
of the identified noise sources, and
other acoustic characteristics of the
seismic survey equipment, such as
spectral content, and received levels in
different metrics such as RMS dB, cSEL
24h, dB peak to peak, and 1/3 octave
bands, SAE will work with its
contractor to characterize the identified
noise sources as much as possible
within the limits of the microMARS.
However, SAE states that some of the
requested data analysis would require
knowing not only the real-time distance
of each noise sources, but the aspect
(e.g., forward, endfire) of the array as
well. SAE states that for cost reasons,
SAE cannot afford extended acoustic
analysis beyond identified source
characterization. Nevertheless, SAE will
make the acoustic data available to
researchers who are interested in
additional studies of the noise field
from data collected by SAE. In the THA
issued to SAE, NMFS requires that SAE
at least perform basic acoustic
characteristics of the identified noise
sources that include spectral content
and received levels in different metrics
such as RMS dB, cSEL 24h, dB peak to
peak, and 1/3 octave bands.

(4) Regarding coordinating and
collaborating with other companies
(such as Caelus and Repsol) for
monitoring the aggregated effects of all
their activities on spotted seals,
especially animals that may be haulted
out, SAE responded that they attempted
to coordinate with other companies last
year for spotted seal monitoring, but
none agreed to cooperate. In addition, at
this point it is unclear whether any
other companies in the Beaufort Sea
may be conducting pinnipeds haul-out
aerial surveys in the 2015 open-water

season. Nevertheless, NMFS encourages
SAE again to seek cooperation with
other companies who may be
conducting aerial surveys with the goal
that information collected during those
surveys will assist SAE in monitoring
pinnipeds use of haul-out sites before,
during, and after SAE’s planned seismic
survey.

The only recommendation from the
peer-review panel SAE is not able to
implement is the utilization of
Unmanned Aerial Systems (UAS) for
monitoring of marine mammals in the
Beaufort Sea for marine mammal
monitoring. The major reason for this is
that using UAS for marine mammal
monitoring is still not a proven
technology to provide an effective
monitoring modality. The resolution
from the UAS video camera does not
have high resolution, especially for
pinniped survey due to the small size of
the animals. In addition, SAE states that
the expense of flying a UAS is cost-
prohibitive for the company. NMFS
agrees with SAE’s reasoning. Therefore,
this recommendation is not included in
the IHA issued to SAE.

With regards to the panel’s mitigation
recommendations, NMFS agrees with
the panel that mitigation airgun should
be fired at a rate of 1 shot per minute
instead of every few seconds. This
condition is required in the IHA issued
to SAE.

Regarding the remaining three
mitigation measures provided by the
peer-review panel, SAE and NMFS
discussed and decided that it is
important to be consistent with existing
mitigation practices for typical 3D
seismic surveys unless new scientific
information is available that warrant a
change. These mitigation measures are
described in the “Mitigation” section
above. These three mitigation
recommendations from the panel are
addressed and clarified below:

(1) Limiting seismic operations at
night or during periods of low visibility:
This recommendation is not consistent
with existing mitigation practices for a
typical marine seismic survey, which
require no airgun ramping up when the
entire exclusion zone cannot be cleared
due to low visibility. However, if the
entire exclusion zone can be visually
cleared by PSOs, a ramp up can be
commenced and, as long as no
shutdown occurs during the course of
the survey, airgun firing can continue
into night or during periods of low
visibility. By limiting seismic operations
at night or during periods of low
visibility, SAE would not be able to
complete its 3D seismic survey during
the project period and would have to
come back the following year to

continue their work. This can be cost-
prohibitive for the company and will
also extend the season when the marine
environment is affected.

(2) Be more cautious during darkness
based on the potential risk to marine
mammals if a bowhead whale mother/
calf pair or an aggregation of three or
more bowhead whales are sighted
within the Level B harassment zone
prior to the onset of night or during that
day. If the risk is relatively high, airguns
should be shut down for the night: The
panel did not define what constitutes
“the risk is relatively high”, and
without a clear definition, NMFS
considers that this recommendation
cannot be made into a requirement.
Additionally, as discussed in (1) above,
ceasing seismic activities at night
because bowhead whale mother/calf
pair or an aggregation of three or more
bowhead whales are sighted within the
Level B harassment zone during the day
would be cost-prohibitive, especially
consider that the potential risk is not
identified.

(3) Mitigation gun not to be operated
for more than one hour: NMFS does not
allow extended use of “mitigation
airgun”” when the seismic survey is not
ongoing, just so that the applicant can
ramp up at night or without the 30-
minute clearance before ramping up
airgun arrays. However, NMFS allows a
single airgun (so called “mitigation
gun”’) to be kept on for turning from one
track to the next and for short transiting
purposes. SAE, as well as other seismic
surveyors (e.g., BP), state that for 3D
seismic surveys, an approximately 3-
hour time frame is needed to complete
a turn or short transit, and NMFS has
been requiring the applicants to use the
smallest single airgun for a maximum of
3 hours for turning and short transiting
purposes (e.g., IHA to SAE’s 3D seismic
survey in 2014 open-water season in
Beaufort Sea). Further, the panel did not
provide a justification for its
recommendation of maximum of one-
hour use of “mitigation airgun”.
Therefore, to be consistent with the
existing mitigation measures, NMFS
again requires that SAE use the
“mitigation airgun” for turning and
short line transiting only, with a
maximum operation time of 3 hours.

Reporting Measures

(1) Sound Source Verification Report

As discussed earlier, if SAE plans to
use the 1,240 in3 airgun arrays, SSV
tests on these arrays will be required. A
report on the preliminary results of the
sound source verification
measurements, including the measured
190, 180, 170, and 160 dB (rms) radii of
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the 1,240 in? airgun array, would be
submitted within 14 days after
collection of those measurements at the
start of the field season.

(2) Weekly Reports

SAE will submit weekly reports to
NMFS no later than the close of
business (Alaska Time) each Thursday
during the weeks when seismic surveys
take place. The field reports will
summarize species detected, in-water
activity occurring at the time of the
sighting, behavioral reactions to in-
water activities, and the number of
marine mammals exposed to harassment
level noise.

(3) Monthly Reports

SAE will submit monthly reports to
NMFS for all months during which
seismic surveys take place. The monthly
reports will contain and summarize the
following information:

¢ Dates, times, locations, heading,
speed, weather, sea conditions
(including Beaufort Sea state and wind
force), and associated activities during
the seismic survey and marine mammal
sightings.

e Species, number, location, distance
from the vessel, and behavior of any
sighted marine mammals, as well as
associated surveys (number of
shutdowns), observed throughout all
monitoring activities.

¢ An estimate of the number (by
species) of: (i) Pinnipeds that have been
exposed to the seismic surveys (based
on visual observation) at received levels
greater than or equal to 160 dB re 1 yuPa
(rms) and/or 190 dB re 1 uPa (rms) with
a discussion of any specific behaviors
those individuals exhibited; and (ii)
cetaceans that have been exposed to the
geophysical activity (based on visual
observation) at received levels greater
than or equal to 160 dB re 1 uPa (rms)
and/or 180 dB re 1 yuPa (rms) with a
discussion of any specific behaviors
those individuals exhibited.

(4) Technical Report

The results of SAE’s 2015 vessel-
based monitoring, including estimates
of “take” by harassment, will be
presented first in a “90-day”’ draft
Technical Report, to be submitted to
NMFS within 90 days after the end of
the seismic survey, and then in a final
Technical Report, which will address
any comments NMFS had on the draft.
The Technical Report will include:

(a) Summaries of monitoring effort
(e.g., total hours, total distances, and
marine mammal distribution through
the study period, accounting for sea
state and other factors affecting

visibility and detectability of marine
mammals);

(b) Analyses of the effects of various
factors influencing detectability of
marine mammals (e.g., sea state, number
of observers, and fog/glare);

(c) Species composition, occurrence,
and distribution of marine mammal
sightings, including date, water depth,
numbers, age/size/gender categories (if
determinable), group sizes, and ice
cover;

(d) Data analysis separated into
periods when a seismic airgun array (or
a single mitigation airgun) is operating
and when it is not, to better assess
impacts to marine mammals—the final
and comprehensive report to NMFS
should summarize and plot:

o Data for periods when a seismic
array is active and when it is not; and

e The respective predicted received
sound conditions over fairly large areas
(tens of km) around operations;

(e) Sighting rates of marine mammals
during periods with and without airgun
activities (and other variables that could
affect detectability), such as:

o Initial sighting distances versus
airgun activity state;

¢ Closest point of approach versus
airgun activity state;

o Observed behaviors and types of
movements versus airgun activity state;
¢ Numbers of sightings/individuals

seen versus airgun activity state;

e Distribution around the survey
vessel versus airgun activity state; and
e Estimates of take by harassment;

(f) Results from all hypothesis tests,
including estimates of the associated
statistical power, when practicable;

(g) Estimates of uncertainty in all take
estimates, with uncertainty expressed
by the presentation of confidence limits,
a minimum-maximum, posterior
probability distribution, or another
applicable method, with the exact
approach to be selected based on the
sampling method and data available;

(h) A clear comparison of authorized
takes and the level of actual estimated
takes;

(i) Acoustic characteristics of the
identified noise sources. These should
include the acoustic characteristics of
the seismic survey equipment, such as
spectral content, and received levels in
different metrics such as RMS dB, cSEL
24h, dB peak to peak, and 1/3 octave
bands; and

(j) Provide sightability curves in the
90-day report.

(5) Data Sharing and Research
Collaboration

(a) Make all environmental data
(including PSO observation, acoustic
monitoring, vessel track lines and

timing of operations) available for valid
scientific research purposes; and

(b) Make a best effort to coordinate
and collaborate with other companies
for monitoring the aggregated effects of
all their activities on spotted seals,
especially animals that many be hauled
out.

(6) Notification of Injured or Dead
Marine Mammals

In the unanticipated event that the
specified activity clearly causes the take
of a marine mammal in a manner
prohibited by the IHA, such as a serious
injury, or mortality (e.g., ship-strike,
gear interaction, and/or entanglement),
SAE would immediately cease the
specified activities and immediately
report the incident to the Chief of the
Permits and Conservation Division,
Office of Protected Resources, NMFS,
and the Alaska Regional Stranding
Coordinators. The report would include
the following information:

e Time, date, and location (latitude/
longitude) of the incident;

e Name and type of vessel involved;

e Vessel’s speed during and leading
up to the incident;

¢ Description of the incident;

e Status of all sound source use in the
24 hours preceding the incident;

e Water depth;

e Environmental conditions (e.g.,
wind speed and direction, Beaufort sea
state, cloud cover, and visibility);

¢ Description of all marine mammal
observations in the 24 hours preceding
the incident;

e Species identification or
description of the animal(s) involved;

e Fate of the animal(s); and

e Photographs or video footage of the
animal(s) (if equipment is available).

Activities would not resume until
NMFS is able to review the
circumstances of the prohibited take.
NMFS would work with SAE to
determine what is necessary to
minimize the likelihood of further
prohibited take and ensure MMPA
compliance. SAE would not be able to
resume its activities until notified by
NMEFS via letter, email, or telephone.

In the event that SAE discovers a dead
marine mammal, and the lead PSO
determines that the cause of the death
is unknown and the death is relatively
recent (i.e., in less than a moderate state
of decomposition as described in the
next paragraph), SAE would
immediately report the incident to the
Chief of the Permits and Conservation
Division, Office of Protected Resources,
NMFS, and the NMFS Alaska Stranding
Hotline and/or by email to the Alaska
Regional Stranding Coordinators. The
report would include the same



40028

Federal Register/Vol. 80, No. 133/Monday, July 13, 2015/ Notices

information identified in the paragraph
above. Activities would be able to
continue while NMFS reviews the
circumstances of the incident. NMFS
would work with SAE to determine
whether modifications in the activities
are appropriate.

In the event that SAE discovers a dead
marine mammal, and the lead PSO
determines that the death is not
associated with or related to the
activities authorized in the IHA (e.g.,
previously wounded animal, carcass
with moderate to advanced
decomposition, or scavenger damage),
SAE would report the incident to the
Chief of the Permits and Conservation
Division, Office of Protected Resources,
NMFS, and the NMFS Alaska Stranding
Hotline and/or by email to the Alaska
Regional Stranding Coordinators, within
24 hours of the discovery. SAE would
provide photographs or video footage (if
available) or other documentation of the
stranded animal sighting to NMFS and
the Marine Mammal Stranding Network.
SAE can continue its operations under
such a case.

Monitoring Results From Previously
Authorized Activities

SAE was issued an IHA for a 3D OBN
seismic survey in the same area of the
proposed 2015 seismic survey in the
Beaufort Sea during the 2014 Arctic
open-water season. SAE conducted the
seismic survey between August 25 and
September 30, 2014. The technical
report (90-day report) submitted by SAE
indicates that one beluga whale and 2
spotted seals were observed within the
180-dB exclusion zones during the
survey that prompted immediate
shutdown. Two additional spotted seals
were detected within the zone of
influence when the airgun arrays were
firing. Post-activity analysis based on
total sighting data concluded that up to
approximately 5 beluga whales and 264
pinnipeds (likely all spotted seals due to
their large numbers) could be exposed
to received levels above 160-dB re 1
uPa. Some of these could be exposed to
levels that may have Level A
harassment which was not authorized
under the previous IHA. Nevertheless,
take of Level B harassment were under
the take limits allowed by the IHA
issued to SAE.

Based on the monitoring results from
SAE’s 2014 seismic survey, NMFS is re-
evaluating the potential effects on
marine mammals and requested SAE to
conduct analysis on potential Level A
takes (see “Estimated Take by Incidental
Harassment” section below).

Estimated Take by Incidental
Harassment

Except with respect to certain
activities not pertinent here, the MMPA
defines ““harassment” as: any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild [Level A harassment]; or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering [Level B
harassment].

Takes by Level A and Level B
harassments of some species are
anticipated as a result of SAE’s
proposed 3D seismic survey. NMFS
expects marine mammal takes could
result from noise propagation from
operation of seismic airguns. NMFS
does not expect marine mammals would
be taken by collision with seismic and
support vessels, because the vessels will
be moving at low speeds, and PSOs on
the survey vessels and the mitigation
vessel will be monitoring for marine
mammals and will be able to alert the
vessels to avoid any marine mammals in
the area.

For impulse sounds, such as those
produced by the airguns proposed to be
used in SAE’s 3D OBN seismic surveys,
NMEFS uses the 180 and 190 dB (rms) re
1 pPa isopleth to indicate the onset of
Level A harassment for cetaceans and
pinnipeds, respectively; and the 160 dB
(rms) re 1 uPa isopleth for Level B
harassment of all marine mammals. SAE
provided calculations of the 190-, 180-

, and 160-dB isopleths expected to be
produced by the proposed seismic
surveys and then used those isopleths to
estimate takes by harassment. NMFS
used those calculations to make the
necessary MMPA findings. SAE
provided a full description of the
methodology used to estimate takes by
harassment in its IHA application,
which is also provided in the following
sections.

Acoustic Footprint

The acoustical footprint that could
cause harassment (Levels A and B) was
determined by placing a 160-dB isopleth
buffer around the area that would be
surveyed (shot) during the 2015 open
water season (777 km?2). SAE stated that
for the majority of its proposed 2015
seismic survey, a 620 in® airgun array
would be used. However, to make
conservative impact analysis, SAE uses
the acoustic footprint of a large 1,240
in? array for this analysis.

There are no precise estimates for the
1,240-in3 array. The estimated distances
to the 160 dB isopleth for the 1,240-in3
array are based on the sound source
measurements from Austin and Warner
(2012) for a 1,200-in3 array in Cook
Inlet. The results showed a measured
distance of 5.2 km to the 160 dB
isopleths (Table 2). Placing a 5.2-km
buffer around the 777 km2 maximum
shot area results in an estimated annual
Z0I of 1,463 km? (565 mi2), which is the
ZOlI value used in the exposure estimate
calculations.

Because the exact location of the 2015
shoot area is currently unknown, the
distribution of marine mammal habitat
within the shoot area is unknown.
However, within the 4,562 km?2
potential survey box, 19% (860 km?2)
falls within the 0 to 1.5 m water depth
range, 16% (753 km?2) falls within the
1.5 to 5 m range, 36% (1,635 km?)
within the 5 to 15 m range, and 29
percent% (1,348 km2) within waters
greater than 15 m deep (bowhead
migration corridor). Thus, not all the
area that could be surveyed in 2015
constitutes bowhead summer (<5 m
depth) or fall migrating (<15 m depth)
habitat. Further, few of the lease areas
that could be shot in 2015 extend into
the deeper waters of the potential
survey box. The distribution of these
depth ranges is found in Figure 6-1 of
SAE’s IHA application.

Marine Mammal Densities

In the Federal Register notice (80 FR
20084; April 14, 2015) for the proposed
THA, NMFS used the aerial survey data
(Ferguson and Clarke 2013) collected in
the Beaufort Sea during the Aerial
Surveys of Arctic Marine Mammals
(ASAMM) program in 2012 and 2013 for
bowhead whale density calculation. At
the time of the proposed IHA stage,
2014 density data had not been vetted.
Subsequently, the 2014 aerial survey
data for bowhead whale became
available, and NMFS was advised by the
National Marine Mammal Laboratory
(NMML) and NMFS Alaska Regional
Office (AKRO) to use the 2008—2014
bowhead and beluga whale survey data
and a g(0) of 0.8696 and f(0) of 0.07 for
density estimates. Both g(0) and f(0) are
factors used to correct the potential
presence of animals not detected and
potential missed sighting from the
survey. The results showed much higher
density for bowhead whale within the
SAE’s proposed 3D seismic survey area.
The revised bowhead whale density,
along with densities of other marine
mammals that could be affected by
SAE’s 3D seismic survey, are provided
in Table 3.
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TABLE 3. MARINE MAMMAL DENSITIES
(#/km?2) IN THE BEAUFORT SEA

Species Summer Fall
Bowhead whale ........ 0.1674 0.4828
Beluga whale ............ 0.0020 0.0057
Ringed seal ...... 0.3547 0.2510
Spotted seal 0.0177 0.0125
Bearded seal 0.0177 0.0125

Level B Exposure Calculations

In the Federal Register notice (80 FR
20084; April 14, 2015) for the proposed
IHA, NMFS performed marine mammal
take estimates by multiplying animal
density and the total ensonified area of
the entire survey without incorporating
a time vector. However, the Commission
pointed out in its comment that such
method does not take into account the
potential of new animals moving into
the ensonified area during the course of
the survey. NMFS also realized that
although such method provides take
estimates that closely matched the
actual estimated takes provided in the
90-day reports (with corrections to
count for animals missed due to
avoidance of seismic exposure and
missed detection), the potential of not
counting new animals moving into the
area could underestimate the actual
take. Therefore, in response to the
Commission’s response, NMFS is
incorporating a time vector, survey
days, into take estimates by multiplying
animal density and daily ensonified
area and the number of survey days.
However, this method provides the
number of instances of take without
accounting for the fact that some
individuals may be taken more than
once during the survey. Since the same
animal is very likely to be taken
multiple times on different days, this
method presents a serious issue when
analyzing the number of unique animals
from a given population that are
harassed. To address this issue, NMFS
applied a correction factor, the daily
turnover rate, to provide take estimates
that are more realistic.

1. Daily Ensonified Area

SAE states that regardless the size of
the airgun array, the daily survey area
is 18.75 mi2. However, the daily
ensonified areas, which are the daily
survey areas in additional to areas that
would be ensonified to 160 dB re 1 uPa,
would vary with the size of the airgun
array used. The specific daily ensonified
areas depend on the ensonified radii
from different airgun arrays shown in
Table 2. For the 620 in3 airgun array, the
daily ensonified area out to the 160 dB
re 1 puPa is 43.6 mi2, or 113 km?2. For the
1,240 in3 airgun array, the daily

ensonified area out the 160 dB re 1 uPa
is 117 miZ2, or 303 km?2.

Assuming that the survey areas of
different bathymetry are proportionally
represented by the bathymetry of the
entire survey box, then 19% of the
survey area will be less than 1.5 m deep,
16% survey area is 1.5—-5 m deep, 36%
survey area 5—15 m deep, and the
remaining 29% survey area is deeper
than 15 m. As stated earlier, waters
below 5 m deep are not bowhead whale
habitat, therefore, bowhead takes are
excluded from these waters. In addition,
waters below 15 m deep are not
bowheads habitat during the fall,
therefore, they are also excluded for take
calculation for SAE’s 3D survey in the
fall.

No adjustments were made for beluga
whales, and ringed, spotted, and
bearded seals, as they could appear in
much shallower waters.

2. Number of Survey Days

As discussed in the Federal Register
notice (80 FR 20084; April 14, 2015) and
in this document, within the total of 107
days of this IHA (from July 1 to October
15, 2015), SAE states that survey is
anticipated to last 70 days, of which
approximately 70% of the time, or a
total of 49 days, when the actual seismic
survey using airgun arrays will be
occurring, depending on weather and
ice conditions. Though it cannot be
predicted the exact days when
incremental weather and ice conditions
would present the surveys, for the
purpose of this analysis, NMFS prorated
survey days in summer (July 1 to August
31) and in fall (September 1 to October
15) with the total days in summer (62
days) and fall (45 days), which yielded
28 survey days in summer and 21
survey days in fall.

3. Turnover Rate of Marine Mammals

For bowhead whales, during the
summer period into early fall (August to
October), they are often observed
feeding from Smith Bay to Point Barrow
(Clarke & Ferguson, 2010a, 2010b;
Clarke et al. 2011a, 2011b, 2012, 2013).
In other areas of the western Beaufort
Sea (including the SAE’s proposed
seismic survey area), bowhead whales
may feed on the continental shelf, out
to approximately the 50-m isobath, in
September and October (Clarke et al.
2015). In the fall period (September and
October), bowhead whales are observed
migrating through the western Beaufort
Sea primarily on the shelf (including the
SAE’s proposed seismic survey area), at
depths less than 50 m, with some
whales migrating across the outer shelf
(Clarkes et al., 2015).

It is difficult to determine an average
turnover time for individual bowhead
whales in a particular area of the
Beaufort Sea. Reasons for this include
differences in residency time between
migratory and non-migratory periods,
changes in distribution of food and
other factors such as behavior that
influence animal movement, variation
among individuals, etc.

Complete turnover of individual
bowhead whales in the project area each
24-hour period is possible during
distinct periods within the fall
migration when bowheads are traveling
through the area, however, bowheads
often move in pulses with one to several
days between major pulses of whales
(Miller et al. 2002). Gaps between
groups of traveling whales during fall
migration result in days when no
bowhead whales would be expected to
be present in the activity area. The
absence of bowhead whales during
periods of the fall migration can likely
be attributed to individuals stopping to
feed opportunistically when food is
encountered, which is known to occur
annually in an area north of Barrow
(Citta et al. 2014). The extent of feeding
by bowhead whales during fall
migration varies greatly from year to
year based on the location and
abundance of prey (Shelden and
Mocklin 2013). For these reasons, NMFS
believes a daily 100% turnover period
for bowhead whales is unnecessarily
conservative and has selected a daily
turnover rate of 50% to account for both
feeding (where animals stay relatively
within an area) and migration (where
animals are moving across an area) in
both fall and winter.

For beluga whales, two stocks are
potentially present in the SAE 3D
seismic survey areas: the East Chukchi
Sea and Beaufort Sea stocks. Since they
cannot be visually distinguished in the
field, the proportion of take form each
stock in the seismic survey area in
Beaufort Sea cannot be determined
(Allen and Angliss 2014). Thus it would
be difficult to assess the turnover rate of
beluga whales because each different
stock has its own migratory pattern and
time. Therefore, NMFS used the most
conservative measure of assuming
complete turnover of the animals every
24 hours, making a daily turnover rate
of 100% for a more conservative take
calculation.

For ringed seals, satellite tagging data
from tagging studies fromthe State of
Alaska Department of Fish and Game’s
Marine Mammals Program, the Ice Seal
Committee, and interested seal hunters
from villages along the west and north
coasts of Alaska were used to derive a
turnover rate for this species. Data from
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these tagged animals showed that in
addition to a long distance seasonal
migration, there are many instances
from July through September when
individual ringed seals stayed in a
relatively small area (compared to their
migration route) up to multiple weeks,
including on and around the offshore
continental shelf leased blocks. In
addition, Patterson et al. (2014) indicate
a turnover period of a week or more for
individual seals in the vicinity of the
seismic survey in the Alaskan Arctic
may be more appropriate, based on the
6—24 day area occupancy. These results
suggest that assuming a 100% turnover
of all individual seals around SAE’s
seismic survey box on a daily basis is
unreasonable, and a period closer to a
week may be more appropriate and yet
still conservative for other individuals

that remained in the area for longer
periods. Therefore, for the purpose of
this IHA, NMFS used a slightly higher
turnover rate than the weekly rate, i.e.,
a 48-hour (or 50%) turnover rate, to be
more conservative.

Few data are available on the home
range and movement patterns of the
other two ice seals, the bearded seal and
spotted seals. Therefore, we used the
most conservative daily turnover rate for
take estimates of these species.

4. Use of Different Size of Airgun Arrays

As discussed in the Federal Register
notice (80 FR 20084; April 14, 2015) for
the proposed IHA and early in this
document, two types of airgun arrays
will be used during SAE’s 3D seismic
survey in the Beaufort Sea: 620 in3 and
1,240 in® airgun arrays. Upon inquiry

from NMFS regarding the frequency of
different airgun arrays being used, SAE
expects that approximately 80% of the
survey would be done using the 620 in?
array, with the remaining by the 1,240
in3 array. Therefore, the take number
estimates reflect the combination of
takes from each of these two airgun
arrays in a 4:1 ration for the 620 in3 vs.
1,240 in?® arrays.

Based on the above described take
estimate calculation by multiplying
ensonified area by animal density by
survey days in specific marine mammal
habitat and season, adjusted by turnover
rates and different airgun usage, the
estimated number of bowhead and
beluga whales, and ringed, spotted, and
bearded seals can be calculated. A
summary of the calculation is provided
in Table 4 below.

TABLE 4—SUMMARY OF CALCULATION OF MARINE MAMMAL EXPOSED TO RECEIVED LEVELS HIGHER THAN 160 dB RE 1
uPa FOR SAE’S PROPOSED 3D SEISMIC SURVEY

Summer Fall All seasons
. . Total
Species (habitat) ZOl D Density Summer ZOl D Density | Fall ex- Turn- Airgun | adjusted
(km2) ays (km~—1) esxpo— (km2) ays (km~—1) posure over usage expo-
ure
sure
Airgun array volume: 620 in3
Bowhead whale ..........cccooovveiiiiiciee T13 | i | s 344 T13 | i | s
(0.0-1.5M) ..ot 21.47 28 0 0 21.47 21 0
(1.5=5.0M) .ottt 18.08 28 0 0 18.08 21 0
(5.0=15.0M) ..ooovviiiiiiieii e 40.68 28 0.1674 190.6 40.68 21 0
(>15.0M) oot 32.77 28| 0.1674 153.6 32.77 21 0.4828
Beluga whale .........c.ccceeeniieininieiecncees 113 28 0.0020 6.3 113 21 0.0057
Ringed seal .......ccccoooveiiiinieiee 113 28 0.3547 1122.3 113 21 0.2510
Spotted seal .......coeevieiiiiiiiiii e, 113 28 0.0177 56 113 21 0.0125
Bearded seal ........ccoccceriiriiiiiniieeee 113 28 0.0177 56 113 21 0.0125
Airgun array volume: 1,240 in3

Bowhead whale ..........cccoovveiiiiiciiee 303 | e | e 923 303 | oo | e
(0.0-1.5M) .ot 57.57 28 0 0 57.57 21 0
(1.5=5.0M) .ottt 48.48 28 0 0 48.48 21 0
(5.0=15.0M) ..ooovviiiiiiieieeee e 109.1 28 0.1674 511.2 109.1 21 0
(>15.0M) c.ooviiiiiiiic e 87.87 28| 0.1674 411.8 87.87 21 0.4828
Beluga whale .........c.ccceceneiiininieieencees 303 28 0.0020 17 303 21| 030057
RiNged S€al .....ccvvrieiriiiiee e 303 28 0.3547 | 3009.3 303 21 0.2510
Spotted seal ........coccviiiiiciiiii e, 303 28 0.0177 150.2 303 21 0.0125
Bearded s€al .......ccocoeeinriiiiiniee 303 28 0.0177 150.2 303 21 0.0125

The potential takes of spotted seals
are adjusted based on observations
during SAE’s 2014 seismic operations
immediately east of the Colville River
Delta (Lomac-MacNair et al., 2014). The
90-day report (Lomac-MacNair et al.,
2014) reported only 5 confirmed
sightings of ringed seals, none of which
were observed during active seismic
activity. But a total of 40 spotted seals
(4 during seismic surveys) and an
additional 28 seals (could be either
ringed or spotted seals, with 4 during
seismic surveys) were observed. Given
only 88 km?2 were shot in 2014, this
would extrapolate to about 353 spotted
seals observed during the planned 777
km?2 of operations planned in 2015. If

80% of the ringed/spotted seal sightings
were actually spotted seals, then an
additional 200 spotted seals would be
observed during the seismic survey.
Given the nearshore location of the
planned seismic activities and
proximity to Colville River Delta spotted
seal haulout sites, and likelihood that a
number of seals that were exposed to
seismic noise exceeding 160 dB were
not observed, NMFS corrected the
spotted seal takes to 500.

No density data for gray whale is
available in the SAE’s proposed survey
area, because gray whale occurrence in
the Beaufort Sea is not frequent,
especially in nearshore water where
SAE’s survey area is. Based on sighting

data, only a few gray where have been
documented in the nearshore Beaufort
Sea (Green and Negri, 2005, Green ef al.,
2007). Therefore, it is estimated up to 2
gray whales could be taken by Level B
harassment as a result of SAE’s 3D
seismic survey during the 2015 open-
water season in the Beaufort Sea.

A summary of estimated number of
marine mammal potentially exposed to
received sound levels greater than 160
dB re 1 uPa is provided in Table 6.

Level A Exposure Calculations

As discussed earlier in this section,
NMFS considers that exposures to
pinnipeds at noise levels above 190 dB
and cetaceans at noise levels above 180
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dB constitute Level A takes under the
MMPA. Although brief exposure of
marine mammals at these levels are not
likely to cause TTS or PTS (Southall et
al. 2007), this consideration is a
precaution NMFS takes for its effect
analysis.

The methods used in estimate Level A
exposure is the same for Level B

estimates, i.e., multiplying the total
amount of area available to the species
that could be seasonally ensonified by
noise levels exceeding 190 and 180 dB
by density of each species by the
number of survey days in each season,
then corrected by the animals turnover
rates and different airgun array usage.
The results of potential Level A

exposure are shown in Table 5,
assuming that animals will not avoid
being exposed to received levels that
could cause hearing threshold shifts or
even injury, which is highly unlikely,
and that no mitigation and monitoring
measures would be implemented to
avoid Level A takes.

TABLE 5—SUMMARY OF CALCULATION OF CETACEANS EXPOSED TO RECEIVED LEVELS HIGHER THAN 180 Db AND
PINNIPEDS EXPOSURE TO RECEIVED LEVELS HIGHER THAN 190 dB RE 1 uPa, WITH NO CONSIDERATION OF ANIMALS
AVOIDING LEVEL A EXCLUSION ZONE AND NO MONITORING AND MITIGATION MEASURES ARE IN PLACE TO AvOID

SUCH EXPOSURES

Summer Fall All seasons
: ; : Total
Species (habitat) ZOl b Density | Summer | g, b Density | Fallex- | Tum- | Ar9Yn | agiusted
(km2) ays (km~—1) €xpo- (km2) ays (km~—1) posure | over (%) usage expo-
sure (%)
sure
Airgun array volume: 620 in3
Bowhead whale ...........cccooooiiiiis 67.8 | o | s 206 67.8 | coiiiiiiis | e
(0.0—1.5M) oo 12.88 28 0 0 12.88 21 0
(1.5—5.0M) ..coouviiiiiiiiiiicciies 10.85 28 0 0 10.85 21 0
(5.0—15.0M) coeveieieeeeeeeee 24.41 28 0.1674 114.4 24.41 21 0
(315.0M) oo 19.66 28 0.1674 922 19.66 21 0.4828
Beluga whale ...........ccccoceiiiiininiiiice 67.8 28 0.0020 3.8 67.8 21 0.0057
Ringed seal ... 54.2 28 0.3547 538 54.2 21 0.2510
Spotted seal ......ccoovveeiiiiieee 54.2 28 0.0177 26.8 54.2 21 0.0125
Bearded seal .........cccoeoiiiiiiiiiic 54.2 28 0.0177 26.8 54.2 21 0.0125
Airgun array volume: 1,240 in3

Bowhead whale ...........ccccoooiiiis £ ) I 237 £ 2 I L
(0.0—1.5M) oot 14.77 28 0 0 14.77 21 0
(1.6—5.0M) ..cooviiiiiiiiiicceiees 12.44 28 0 0 12.44 21 0
(5.0—15.0M) oo 27.99 28 0.1674 131.1 27.99 21 0
(315.0M) oo 22.54 28 0.1674 105.6 22.54 21 0.4828
Beluga whale ...........ccccceniiiininiiiie 77.74 28 0.0020 4.4 77.74 21| 030057
Ringed seal .......ccccoccovviiiiiiiciiic 55.84 28 0.3547 554.6 55.84 21 0.2510
Spotted seal .......ccovrieiiiiieeen 55.84 28 0.0177 27.7 55.84 21 0.0125
Bearded seal ........ccccoeciiiiiiiiiiic 55.84 28 0.0177 27.7 55.84 21 0.0125

It is important to note that the
numbers presented in Table 5 are not
the Level A take numbers. These
numbers represent an unlikely scenario
of exposure incidences if an animal did
not avoid the intense noise field that
could cause hearing impairment or
injury and no monitoring or mitigation
measures were implemented to avoid
such consequences. Literature (e