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airtraffic/publications/. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to http://www.archives.gov/
federal register/code of federal-
regulations/ibr locations.html.

FAA Order 7400.9, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15. For further information,
you can contact the Airspace Policy and
Regulations Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: 202-267-8783.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.9Y, airspace Designations and
Reporting Points, dated August 6, 2014,
and effective September 15, 2014. FAA
Order 7400.9Y is publicly available as
listed in the ADDRESSES section of this
final rule. FAA Order 7400.9Y lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
removing reference to Restricted Area
R-2936 from the regulatory text of the
Class D airspace area at William P.
Gwinn Airport, Jupiter, FL, as the
restricted area is no longer needed. This
action also updates the airport’s
geographical coordinates to be in
concert with the FAA’s aeronautical
database.

This is an administrative change and
does not affect the boundaries, or
operating requirements of the airspace,
therefore, notice and public procedure
under 5 U.S.C. 553(b) are unnecessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)

does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it further
clarifies the description of controlled
airspace at William P. Gwinn Airport,
Jupiter, FL.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40120, E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9Y,
Airspace Designations and Reporting
Points, dated August 6, 2014, effective
September 15, 2014, is amended as
follows:

Paragraph 5000 Class D Airspace

* * * * *

ASOFLD Jupiter, FL

William P. Gwinn Airport, FL

(Lat.26°54'29” N.,long.80°19'42” W.)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4.1-mile radius of William P. Gwinn
Airport. This Class D airspace area is
effective during the specific dates and times

established in advance by a Notice to
Airmen. The effective days and times will
thereafter be continuously published in the
Airport/Facility Directory.

Issued in College Park, Georgia, on April
21, 2015.
Gerald E. Lynch,

Acting Manager, Operations Support Group,
Eastern service Center, Air Traffic
Organization.

[FR Doc. 2015-09881 Filed 4—-30-15; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue
30 CFR Parts 1206 and 1210

[Docket No. ONRR-2014-0001; DS63610000
DR2PS0000.CH7000 156D0102R2]

RIN 1012-AA15

Indian Oil Valuation Amendments

AGENCY: Office of Natural Resources
Revenue (ONRR), Interior.

ACTION: Final rule.

SUMMARY: ONRR is amending its
regulations governing the valuation, for
royalty purposes, of oil produced from
Indian leases. This rule will expand and
clarify the major portion valuation
requirement found in the existing
regulations for oil production. This rule
represents the recommendations of the
Indian Oil Valuation Negotiated
Rulemaking Committee (Committee).
This rule also changes the form filing
requirements necessary to claim a
transportation allowance for oil
produced from Indian leases.

DATES: Effective date: July 1, 2015.

FOR FURTHER INFORMATION CONTACT: For
questions on technical issues, contact
John Barder at (303) 231-3702, Karl
Wunderlich at (303) 231-3663, or
Elizabeth Dawson at (303) 231-3653,
ONRR.

SUPPLEMENTARY INFORMATION:
I. Background

The purpose of implementing this
final rule regarding the valuation of oil
production from Indian leases is: (1) To
ensure that Indian mineral lessors
receive the maximum revenues from
mineral resources on their land
consistent with the Secretary of the
Interior’s (Secretary) trust responsibility
and lease terms and (2) to provide
simplicity, certainty, clarity, and
consistency for Indian oil valuation for
Indian mineral revenue recipients and
Indian mineral lessees.


http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
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II. Comments on Proposed Rule

On June 19, 2014, ONRR published a
Notice of Proposed Rulemaking (79 FR
35102) to amend the valuation
regulations for oil production from
Indian leases. The proposed rule
represents the recommendations of the
Indian Oil Valuation Negotiated
Rulemaking Committee (Committee).
The proposed rulemaking provided for
a 60-day comment period, which ended
on August 18, 2014. During the public
comment period, ONRR received fifteen
written comments: two responses from
industry, three from industry trade
groups or associations, three from
Indian Tribes, four from individual
Indian mineral owners, and three from
unassociated individuals.

ONRR has carefully considered all of
the public comments that it received
during the rulemaking process. ONRR
hereby adopts final regulations
governing the valuation of oil produced
from Indian leases. These regulations
will apply, prospectively, to oil
produced on or after the effective date
that we have specified in the DATES
section of this preamble.

This final rule reflects other changes
to the proposed rule. In the preamble of
the proposed rule, ONRR requested
comments on: (1) Eliminating the
current regulation’s requirement that a
lessee must file a Form ONRR-4110 to
claim an arm’s-length transportation
allowance, which would mirror the
Indian gas valuation rule at 30 CFR
1206.178(a)(1)(i); (2) removing the
current rule’s requirement that lessees
reporting non-arm’s-length
transportation arrangements submit a
Form ONRR-4110 with estimated
information prior to taking the
transportation allowance, again this
change would mirror the Indian gas
valuation rule found at
§1206.178(b)(2)(i); (3) eliminating a
lessee’s ability to use transportation
factors in calculating its royalties due
under § 1206.57, and, instead, requiring
lessees to report all transportation costs
as separate entries for transportation
allowances on Form ONRR-2014; and
(4) removing the ability for a lessee to
request to exceed the 50-percent
limitation on transportation allowances.
As we discuss in more detail below,
ONRR amended the current rule to (1)
eliminate form filing requirements for
arm’s-length transportation allowances
and (2) eliminate the pre-filing of Form
ONRR—-4110 prior to claiming a non-
arm’s-length transportation allowance.

A. General Comments

ONRR received fifteen comments on
the new rule. The majority of

commenters expressed support for the
rule. Other general comments fall into
three categories: (1) ONRR’s trust
responsibilities, (2) increased
communication with Indian lessors, and
(3) the rule’s impact on Indian lease
royalty rates.

1. ONRR’s Trust Responsibility

Public Comment: ONRR received two
comments requesting that ONRR
emphasize that the purpose of the
proposed rule is to maximize revenues
to Indian lessors under Interior’s trust
responsibility. A Tribe indicated that
ONRR also should modify the language
in the preamble of the final rule to
mirror the language that is in the
proposed Indian gas rule to clarify that
the purpose of the rule is to maximize
revenues for the Indian lessor.

In contrast, an individual commenter
disputed the proposed rule because the
commenter believes that the Tribes, not
ONRR, should be establishing oil prices
on Indian lands. The commenter stated
that the Secretary’s role is solely to
approve or disapprove Indian
agreements and should not take on any
fiduciary responsibilities.

ONRR Response: ONRR has included
language in the preamble of the final
rule that states that the purpose of the
rule is to maximize revenues for the
Indian lessor, mirroring language
contained in the preamble of the Indian
gas valuation rule.

The United States Government has a
unique legal relationship with American
Indian Tribal governments, stemming
from the Constitution of the United
States. Over time, treaties, Federal
statutes, regulations, and court
decisions have refined the relationship
to be one that is committed to protecting
and respecting the rights of self-
government of sovereign Tribal
governments. Thus, Federal Indian
statutes and regulations have evolved to
rest certain obligations on the Federal
Government.

The Indian Mineral Leasing Act of
1938, 25 U.S.C 396a—396g, grants the
Secretary the authority to oversee the
leasing and development of Indian
mineral resources. By enacting the
Indian Mineral Leasing Act, Congress
intended the Secretary to act as a trustee
to Tribes and Indian mineral owners.
Jicarilla Apache Tribe v. Supron Energy
Corp., 728 F.2d 1555, 1565 (10th
Cir.1984) (Seymour, J., concurring in
part and dissenting in part), adopted as
majority opinion as modified en banc,
782 F.2d 855 (10th Cir.1986),
supplemented, 793 F.2d 1171 (10th Cir.
1986), cert. denied, 479 U.S. 970 (1986).
As a trustee, when “faced with a
decision for which there is more than

one ‘reasonable’ choice as that term is
used in administrative law, [the
Secretary] must chose the alternative
that is in the best interests of the Indian
tribe.” Jicarilla v. Supron, Id. at 1567.

Furthermore, Tribes and individual
Indian mineral owners can negotiate
mineral leasing agreements under the
Indian Mineral Development Act of
1982, 25 U.S.C. 2101-2108. Consistent
with principles of self-determination,
Tribes and individual Indian mineral
owners, through Tribal affiliation, can
negotiate valuation terms in their leases,
subject to Secretarial approval. The
Secretary has a duty to administer
Indian oil and gas leases, including
enforcing royalty obligations under
those leases.

2. Increased Communication With
Indian Lessors

Public Comment: ONRR received a
comment seeking amendment to the
rule requiring lessees to provide daily
oil production reports. The commenter
stated that daily oil production reports
would “ensure the timely marketing of
the produced oil and that the
production cycle is not interrupted.”

ONRR Response: ONRR appreciates
the comment. The comment, however,
is beyond the scope of this rulemaking,
which is limited to the valuation of oil
produced from Indian leases. ONRR
receives monthly oil and gas reports,
which are sufficient for us to ensure
proper production verification and
accountability. Through audits and
other compliance activities, ONRR can,
if necessary, obtain daily information to
verify that lessees have properly
accounted for and reported their Indian
oil production.

Public Comment: ONRR received two
comments seeking improved access to
data to allow Indian lessors to monitor
their leases—by wells—on a monthly
basis. Both commenters felt that the
Explanation of Payment Report (EOP)
that the Bureau of Indian Affairs
currently sends with royalty payments
to Indian lessors on a monthly basis is
insufficient to provide a clear picture of
the Indian lessor’s oil and gas
production. One commenter felt that
ONRR should post individual well
information on its Web site for Indian
lessors to monitor their leases.

ONRR Response: ONRR appreciates
the comment. The comment, however,
is beyond the scope of this rulemaking,
which is limited to the valuation of oil
produced from Indian leases. Under the
Federal Oil and Gas Royalty
Management Act (FOGRMA), the
Secretary must provide an EOP when a
lessee makes any payment to an Indian
lessor. 30 U.S.C. 1715. The Secretary
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must include “‘a description of the type
of payment being made, the period
covered by such payment, the source of
such payment, production amounts, the
royalty rate, unit value and such other
information as may be agreed upon by
the Secretary and the recipient State,
Indian tribe, or Indian allottee.” Id.

ONRR generally does not receive
royalty payment information by well
because the information is voluminous
and can include multiple leases,
multiple communitization areas, and
multiple lessors. And the lease, not the
well, typically provides the basis for
financial reporting, including financial
terms against which ONRR assures
compliance by companies and
distributes royalties to Indian lessors.

Furthermore, the rule will require
ONRR to post Index-Based Major
Portion (IBMP) prices on its Web site.
Thus, the proposed rule will increase
the capacity for Indian lessors to
validate the royalties that they receive
are accurate. For applicable leases, if the
volume-weighted price shown on the
EOP is less than the IBMP value posted
on ONRR’s Web site, the Tribe and/or
individual Indian mineral owner will
know that there is a discrepancy based
on the value of oil, the volume of the
oil, and the lease’s royalty rate.

3. The Rule’s Impact on Indian Lease
Royalty Rates

Public Comment: ONRR received two
comments regarding the royalty rates in
the leases. One commenter stated that
“the proposed rule leaves no ability for
the lessor to negotiate a rate when the
opportunity presents itself.” Another
stated that ““the Secretary has refused to
negotiate royalty rates for which the
Secretary is responsible.”

ONRR Response: ONRR appreciates
the comments. The royalty rate,
however, is a clause in the lease and is
not a component of the proposed rule.
Under the Indian Mineral Development
Act, Tribes and individual Indian
mineral owners are free to negotiate
lease terms with potential lessees,
subject to Secretarial approval. 25
U.S.C. 2102. The proposed rule does not
limit or otherwise infringe on the
authority of Tribes to negotiate those
leases. The BIA regulations set out a
minimum royalty rate, see 25 CFR
211.41(b); 212.41(b), and Indian lessors
are free to negotiate a higher royalty
rate. Nothing in this rule prevents
Indian lessors from doing so.

Public Comment: In addition, a Tribal
commenter stated that the proposed rule
implicitly states that the Secretary’s
trust responsibility will not apply to
Tribes in Eastern Oklahoma because the
rule is not applicable to District Court

leases, which do not contain a major
portion provision or provide for
Secretarial discretion to determine
value.

ONRR Response: The purpose of the
rule is to provide a method to calculate
value under the major portion provision
found in most Indian leases. The rule
does not change how to value Indian oil
on leases that do not contain a major
portion provision. The commenter is
correct that the rule will not apply to
District Court leases because those
leases do not contain a major portion
provision or provide for Secretarial
discretion to determine value.
Therefore, valuing Indian oil produced
from these leases will not change under
the proposed rule. Indian lessors remain
free to negotiate their royalty rates. And,
as stated previously, the rule does not
alter a lessor’s ability to negotiate new
leases or lease terms.

B. Specific Comments on 30 CFR Part
1206—Product Valuation, Subpart B—
Indian Oil

1. How ONRR Calculates the LCTD

Public Comment: ONRR received a
comment recommending that ONRR use
an “Adjustment Ratio (AR)” instead of
the Location and Crude Type
Differential (LCTD). The commenter
proposes an AR as the ratio of the Major
Portion Price to the New York
Mercantile Exchange (NYMEX)
Calendar Monthly Average (CMA),
which would be equal to the LCTD, but
would take fewer steps to calculate and,
thus, decrease the chance of error.

ONRR Response: ONRR agrees with
the commenter that the initial
Adjustment Ratio (AR) would return the
same result as the initial LCTD. The
method used in the proposed rule,
however, makes explicit use of the
differential between the major portion
price and NYMEX CMA so that those
less familiar with the formula can
clearly see how the Index-Based Major
Portion is calculated. Therefore, ONRR
will retain the LCTD in the final rule
because it is more transparent.

Public Comment: ONRR received two
comments regarding the LCTD. One
commenter recommended amending the
rule to eliminate the 10-percent
adjustment mechanism for the LCTD.
That commenter stated that, in months
where lessees report more than 28
percent of the production as non-OINX
(the gross proceeds that the lessee
receives for volumes sold above the
IBMP value), ONRR has the data that it
needs to calculate the 75-percent major
portion price. Thus, the commenter
states that ONRR should use that
number rather than the IBMP value

because that is the price at which 75
percent of production was sold in the
designated area. In months where
lessees report volumes of a specific
crude type in a particular designated
area as non-OINX fall below 22 percent,
the commenter proposes multiplying
the AR by 0.98.

ONRR Response: The commenter
correctly states that, in months where
there is more than 28 percent of the
production reported in a particular
designated area for a specific crude type
as non-OINX, ONRR has the price at
which the 75th percentile of oil is sold.
ONRR, however, disagrees that the
Agency should use that price as the
major portion price. First, the price will
not be contemporaneous with the
current production month. The
commenter’s recommendation will
require ONRR to base the value of the
Indian oil production on sales that
occurred two production months prior
to the current production month—
effectively putting the IBMP price two
months in arrears from the current
reporting month. In contrast, the IBMP
value uses the most recent NYMEX
prices adjusted by the LCTD, which is
contemporaneous with the production
month. Thus, under the final rule, the
data that ONRR uses results in an
adjustment of the most recent NYMEX
CMA price.

Second, the commenter does not
clarify how ONRR would return to using
an LCTD once the amount of production
not reported as non-OINX falls below 28
percent. Instead, the commenter
suggests using the commenter’s original
AR and multiplying that by 0.98 to
adjust the IBMP value. As we discussed
above, however, ONRR is not amending
the rule to use the AR. And, this
methodology falls outside of the
recommendations of the Committee.
Lastly, ONRR is unclear how the 0.98
adequately replaces the LCTD
adjustment.

Public Comment: ONRR received
another comment regarding the
proposed rule’s 10-percent adjustment
to the LCTD. The commenter stated that
the 10-percent adjustment appears
arbitrary and does not take into account
severe swings in the market.

ONRR Response: ONRR disagrees that
the 10-percent adjustment mechanism is
arbitrary. The Committee negotiated the
10-percent adjustment to allow ONRR to
adjust the LCTD to reflect swings in the
market. The Committee negotiated the
10-percent adjustment to ensure that the
IBMP value will return to the 22-
percent-to-28-percent range in the event
that the IBMP value does fall outside of
that range. The Committee, however,
limited the adjustment to 10 percent to
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prevent drastic swings in the LCTD from
month to month.

2. How ONRR Calculates the IBMP
Value

Public Comment: ONRR received
multiple comments regarding how
ONRR calculates the IBMP value. ONRR
received one comment stating that the
formula that ONRR uses to calculate the
IBMP value is too complex and difficult
for the Indian lessor to understand. The
commenter further believes that the
calculation is labor-intensive and
susceptible to error.

ONRR Response: ONRR appreciates
the comment. While the formula may
appear complex, ONRR will calculate
the IBMP value each month and post the
value on our Web site. Industry will
then report and pay royalties on the
higher of its gross proceeds or the
posted IBMP value. Like the Indian Gas
Major Portion calculation, ONRR will
automate the process with internal
controls to mitigate the risk of error.
ONRR will provide training to those
Tribes who would like to better
understand the rule and to industry,
who must comply with the rule.

Public Comment: Other commenters
raised concerns regarding ONRR’s shift
from defining the major portion price in
an area to be the price at which 50
percent by volume plus one barrel of oil
is sold to using the price at which 25
percent, plus one barrel, by volume
(starting from the top) of oil in an area
is sold. One industry commenter states
the 75th percentile is not a “major”
portion—a major portion would be the
50 percent plus one barrel used under
the current rule.

ONRR Response: ONRR incorporated
the 75th percentile as the major portion
of production based on (1) consistency
with the Indian gas valuation rule and
(2) the agreement reached by
Committee. The Committee spent a
significant amount of time deliberating
what to use as a major portion price.
Representatives for the Indian lessors
advocated for a major portion price
using the 75th percentile. Industry
supported a major portion price based
on the 50th percentile. Ultimately,
industry representatives agreed to the
75th percentile in exchange for the
benefits of the rule, including but not
limited to: (1) Reduced accounting and
administrative costs; (2) certainty
associated with meeting the major
portion obligation in real time; (3)
significant reduction in prior period
adjustments; (4) simplified audits and
related expenses; and (5) reduced
administrative appeals and litigation. In
return, Indian lessors receive (1)
royalties on their oil production

founded on an index-based price
equivalent to a 25-percent major portion
from the top or the gross proceeds that
their lessees receive; (2) more
predictable and transparent information
on revenues that they can expect to
receive; and (3) royalties based on the
leases’ major portion provision sooner
and with fewer adjustments. The
Committee agreed to use the price at
which 25 percent or more of the oil from
the top is sold as a reasonable
compromise on the term ‘“major.” The
change in the major portion value is
identical to the trade-off that ONRR and
the Indian Gas Valuation Negotiation
Rulemaking Committee agreed upon
prior to adopting the final Indian Gas
Valuation Rules in 1999. Industry
representatives agreed to the change in
exchange for clarity, certainty, and
reduced administrative costs.

Public Comment: ONRR also received
a comment from an individual asserting
ONRR “has not enforced the major
portion provision or disclosed facts
essential to understanding a claim.

’s

ONRR Response: The final rule
applies prospectively and will not
impact ONRR’s efforts to enforce the
major portion provision under the prior
rule.

Public Comment: One industry
commenter noted that the 25-percent
major price component in the rule will
result in the commenter realizing the
full 3.93-percent increase in royalties
that ONRR estimated that industry
would pay under the proposed rule.

ONRR Response: The 3.93 percent
discussed in the preamble of the
proposed rule is only to show, on
average, the minimal impact of the
proposed rule industrywide. The
commenter’s royalties may increase
more or less than 3.93 percent.

Public Comment: ONRR also received
a comment implying that the IBMP
value is inadequate because it includes
cost sharing. The commenter proposed
to value oil produced from Indian lands
by paying the Indian lessor 25 percent
of the current NYMEX price, less the
LCTD. The commenter stated that the
LCTD should be allowed, but it should
only capture the difference in value due
to location and quality and that ONRR
should eliminate any transportation
allowances and any other costs/
allowances. In so doing, the commenter
states that ONRR will maximize the
revenue of the Indian lessor.

ONRR Response: ONRR disagrees.
ONRR maintains that the final rule
maximizes revenues for Tribes and
individual Indian mineral owners. The
final rule ensures that the lessor
receives the higher of (1) a value that

approximates the major portion price at
the 25th percentile by volume plus one
barrel from highest price to lowest price,
arrayed from the top (the top means that
volume associated with the highest
price that lessees receive for crude oil
produced in a particular designated area
in any given month); or (2) the gross
proceeds accruing to the lessee. ONRR
addresses the commenter’s view on the
elimination of transportation allowances
under section 6 of the response to
specific comments.

Public Comment: ONRR received
three comments regarding the data that
it uses to calculate the IBMP. Two
Tribal commenters stated that ONRR
must rely on audited data to calculate
the initial LCTD for each designated
area. The Tribal commenters are
concerned that unaudited data may
include inaccurate data that will have
lingering and ongoing effects on the
IBMP value. In contrast, ONRR received
a comment from an individual stating
that ONRR cannot go back and change
the IBMP regardless if ONRR found
errors in reported information.

ONRR Response: All oil production
and sales reported to ONRR are subject
to review and audit. Currently, ONRR
has upfront edits, i.e. automated
verifications, in place in our reporting
systems, as well as data mining
activities, which minimize inaccurately
reported data. Moreover, as ONRR
inputs the data that it uses to calculate
the initial LCTD and future adjustments,
ONRR will scrutinize the data to
identify and resolve outliers as well as
grossly misreported royalty volumes
and values. Additionally, the large
amount of data necessary to calculate
the LCTD for any designated area will
minimize the effects of individual
misreported data. ONRR feels that these
tools will adequately prevent bad data
from influencing the initial LCTD
calculation. In order to begin collecting
royalties on the IBMP value, ONRR is
using the previous 12 months of data
collected. As we discussed above,
ONRR will edit and scrutinize that data
before using it in the formula. This
approach represents a trade-off between
using audited data, which can take three
or more years to complete, and using the
IBMP value formula, which results in
contemporaneous payment of major
portion obligations and early certainty
for the Indian lessors.

3. ONRR'’s Discretion To Determine
IBMP Value

In the preamble of the proposed rule,
ONRR requested comments on whether
ONRR should modify paragraph (e) of
30 CFR 1206.54 to provide that ONRR
will use its discretion to determine an
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appropriate IBMP value where there are
insufficient lines reported to ONRR on
Form ONRR-2014 to determine a
differential for a specific crude oil type
or when the LCTD varies more than +/

- 20 percent. In addition, ONRR
requested comments on what would
constitute a significant variation.

Public Comment: ONRR only received
one general comment on § 1206.54(e).
The commenter recommended that
ONRR uses the Indian oil valuation
standards found in the current oil rule
to guide ONRR’s discretion to ensure
that the IBMP value is tied to the
express terms of the lease.

ONRR Response: The provision in
§1206.54(e) providing ONRR with
discretion allows ONRR to calculate a
value if, for unforeseen circumstances,
the data in a particular designated area
for a particular crude type would
prevent ONRR from accurately
calculating the IBMP value. ONRR
would still rely on information
regarding like-quality oil and the
location of the lease to calculate an
appropriate differential, consistent with
the lease terms. For example, ONRR
may use its discretion to review sales
data from nearby Federal leases to
calculate the differential in situations
where a designated area may have
insufficient data to calculate an LCTD.
Furthermore, ONRR identified
designated areas to ensure that there is
adequate information provided in the
Form ONRR-2014 to calculate the IBMP
value.

ONRR decided not to adopt a rule
providing us with the discretion to
calculate an IBMP value when the LCTD
varies more than +/ — 20 percent.
Instead, we will use the final rule’s
LCTD 10-percent adjustment
mechanism to approximate, as close as
possible, the 25th percentile major
portion price.

4. ONRR’s Proposed Designated Areas

Public Comment: A Tribal commenter
indicated that Oklahoma should not be
a single designated area. The Tribal
commenter is concerned that using
Oklahoma as a single designated area
does not take into account varying
transportation costs and differences in
the quality of oil.

ONRR Response: In evaluating
whether to use the State of Oklahoma as
a Designated Area, ONRR analyzed
prices and crude types across
Oklahoma. In performing the analysis,
ONRR did not find that there were any
significant differences in the quality of
the oil and the price of the oil sufficient
to warrant separate designated areas,
and, hence, separate LCTD calculations.
The proximity of the Indian oil

producing leases in Oklahoma to
Cushing, Oklahoma, (the market center
that serves as the basis of the IBMP
value under this rule) reduced the
impact of the location differential on the
price of the oil. ONRR performed an
analysis for the Committee, showing
that transportation costs throughout
Oklahoma were relatively small and that
such costs do not demonstrate a
consistent cost difference between
leases in close proximity to Cushing and
those further away. Although the
Designated Area of Oklahoma is in close
proximity to Cushing, Oklahoma, ONRR
concluded an LCTD was warranted for
Oklahoma. Because of its proximity to
Cushing, Oklahoma, however, the LCTD
for Oklahoma will be minimal.

Public Comment: An individual
commenter suggested that ONRR
remove the Muscogee (Creek) Nation
and the Seminole Nation’s lands in
Osage County, Oklahoma, and designate
those lands as a “Designated Area.”

ONRR Response: ONRR has
confirmed that the Osage Nation owns
all of the mineral rights in Osage
County, Oklahoma. FOGRMA excludes
Osage Indian lands. 30 U.S.C. 1702 (3).
Therefore, ONRR cannot include Osage
County as its own designated area or
enforce the rule on Indian mineral
production from Osage County,
Oklahoma.

Public Comment: ONRR also received
a comment from an industry commenter
stating that ONRR has not provided the
criteria it will use to determine when to
modify or add designated areas. The
commenter worries that there is no
mechanism for industry ‘“‘to petition
ONRR to modify a designated area in
the event that the designated area
contains diverse geography and
distinguishable access to infrastructure
(such as pipelines, rail lines, and
trucking).”

ONRR Response: The final rule and
the preamble of the proposed rule
specifically address the commenter’s
concerns. The final rule at 30 CFR
1206.51 lists criteria that ONRR will use
to determine any future changes to
designated areas that are identical to the
very criteria that the commenter lists.
Such criteria include markets served
(such as refineries and market centers)
and access to infrastructure (including
trucking, pipelines, or rail). 30 CFR
1206.151 (final rule).

Moreover, the preamble to the
proposed rule states: “If there is a
significant change that affects the
differentials for a designated area,
affected Tribes, Indian mineral owners,
or lessees/operators may petition ONRR
to consider conveying a technical
committee to review, modify, or add

designated areas.” 79 FR 35102; 35104
(Jun. 19, 2014). ONRR will look at the
same criteria that we outlined in the
final rule to determine any future
changes to designated areas. Id.

Public Comment: The industry
commenter also takes issue with the
final rule’s use of “Designated Areas”
over “fields” to calculate a price for
ONRR to use to calculate the major
portion price. The commenter believes
that the use of a designated area is
inconsistent with the lease language.

ONRR Response: The primary
purpose of creating the Committee was
to come to a consensus on how to
implement the major portion provision
found in most Indian leases.
Determining the geographic range of
data to use to calculate a major portion
provision was one of the most highly
debated topics in the Committee
meetings. As a general rule, Committee
members who represented industry
advocated for the use of specific fields
to calculate a value of oil sold under the
major portion provision. Alternatively,
Tribes and allottees promoted a broader
area focused more on an oil type than
the geographic location of the lease. The
debate turned to implementing the rule
on a field level versus a broader area.
Ultimately, the Committee agreed to use
“designated areas” developed based on
the set criteria defined in the final rule.
All meeting presentations, handouts,
and meeting minutes are available on
the Committee Web site at http://
www.onrr.gov/Laws_R_D/IONR/.

The commenter interprets the lease
terms as requiring the Secretary to
perform a major portion analysis solely
on a field-by-field basis. Standard
Indian lease forms commonly include a
provision that states:

During the period of supervision, “value”
for the purposes hereof, may, in the
discretion of the Secretary, be calculated on
the basis of the highest price paid or offered

. . at the time of production for the major
portion of the oil of the same gravity, and gas,
and/or natural gasoline, and/or all other
hydrocarbon substances produced from the
field where the leased lands are situated . . .

Standard Indian Allotted Lease, para.
3(c)

The rationale of using an area over a
field is to ensure that there is a
reasonable sample of data to conduct a
major portion analysis. ONRR must
meet both the requirements of the major
portion provision in the leases and the
Trade Secrets Act. Under the Trade
Secrets Act, ONRR cannot reveal or
release information that can be
considered a trade secret because doing
so may cause competitive harm. The
Department has adopted a policy that


http://www.onrr.gov/Laws_R_D/IONR/
http://www.onrr.gov/Laws_R_D/IONR/

Federal Register/Vol. 80, No. 84/Friday, May 1, 2015/Rules and Regulations

24799

financial and commercial data is
proprietary. ONRR uses financial and
commercial data that payors report to
conduct a major portion analysis. Thus,
ONRR has determined that, to perform
a major portion analysis, it needs an
area large enough to have at least three
payors. Otherwise, it would be possible
for a party to use the value data that
ONRR provides with its calculations,
combine it with other publicly available
data, and determine the price that other
industry members are selling their oil.

ONRR has consistently interpreted the
Secretary’s discretion language in
Indian leases as allowing ONRR to
evaluate the major portion price in areas
as well as fields. See 30 CFR 1206.152;
1206.52; 1206.51; 30 CFR 206.103
(1984); and Notice to Lessees and
Operators of Indian Oil and Gas Leases
(NTL-1A), 42 FR 18135 (Apr. 5, 1977).
In fact, under the Indian gas valuation
rule, ONRR calculates the major portion
price for Indian-gas-based designated
areas similar to those proposed in this
rule. See 30 CFR 1206.173(a)(2)(i)
(2013).

The Navajo Nation Reservation
provides an example of ONRR’s
reasoning to expand the field to a
designated area. Ninety-seven percent of
production on the Navajo Nation
Reservation comes from one field and
reservoir, the Greater Aneth Field in the
Paradox Basin. Six payors report
production from the Greater Aneth
Field. The remaining 3 percent of
production on the Navajo Nation
Reservation comes from 24 fields with
less than three payors on 22 of those 24
fields. The oil produced and sold on the
Navajo Reservation is similar in all
fields and is transported to the same
refinery using similar transportation
systems. Thus, to properly perform a
major portion analysis for any oil
production on the Navajo Reservation,
ONRR expands the Designated Area to
incorporate fields surrounding the
Greater Aneth because the individual
fields do not provide an appropriate
sample size.

Public Comment: The same
commenter next disputes ONRR’s use of
an entire reservation as a designated
area. The commenter believes that using
a reservation as a designated area fails
to accurately account for local price
differences and transportation costs that
can vary within the reservation. The
commenter uses the Navajo Nation
Reservation as an example, illustrating
the difficulties of obtaining accurate
differentials. The commenter further
states that it does not see that ONRR
took into consideration geography and
access to infrastructure within the
reservations when we created the

designated areas based on reservation
boundaries.

ONRR Response: The Committee had
exhaustive and extensive discussions
regarding the amount and variation of
transportation for each of the designated
areas, including the factors that the
commenter lists. As discussed above,
ONRR evaluated the oil produced on the
Navajo Nation Reservation, including
the quality of the oil produced,
transportation methods, and refineries
used. Based on ONRR'’s analysis, the
Committee determined that one
Designated Area on the Navajo Nation
Reservation adequately captured the
differentials between oil produced on
the reservation and oil sold in Cushing.

5. The Roll

Public Comment: ONRR received two
comments in response to its request for
comments on how ONRR changes the
roll. ONRR sought comments on the
flexibility of changing how it defines the
roll or terminating the roll, with the
caveat that it will publish any changes
to the roll in the Federal Register. An
industry commenter supported the
ability for ONRR to terminate or
redefine the roll only if such changes
are published in the Federal Register,
and ONRR provides industry the
opportunity to comment on the
proposed change. The second
commenter suggested that ONRR
eliminate the roll from its calculations
altogether. The roll applies only to
Indian oil produced in Oklahoma.

ONRR Response: ONRR will publish
any changes to the roll in the Federal
Register to provide notice and the
opportunity for comment. ONRR
incorporates the roll based on the
agreement of the Committee and the fact
that most contracts for oil sold from
Indian leases in Oklahoma, which
reference NYMEX prices, include the
roll. Therefore, ONRR is keeping the roll
in the final rule.

6. Transportation Allowances

Public Comment: ONRR received
comments from five individual Indian
mineral owners and one Tribe arguing
that ONRR does not have the authority
to include transportation allowances as
part of the royalty equation.

ONRR Response: ONRR disagrees.
The Act of June 30, 1834 (25 U.S.C. 9);
the Act of March 3, 1909 (25 U.S.C.
396); the Indian Mineral Leasing Act of
1938 (25 U.S.C. 396a—396g); the Indian
Mineral Development Act of 1982 (25
U.S.C. 2101, et seq.); and the FOGRMA
(Pub. L. 97-451; 30 U.S.C. 1701 et seq.)
authorize the Secretary to promulgate
whatever regulations are necessary to
implement those statutes.

The rationale for allowing lessees to
deduct transportation costs comes from
the language of the lease. Generally,
Indian oil leases provide that the lessee
will pay the Tribe or individual Indian
mineral owner a certain percent of the
“value or amount of all oil, gas, and/or
natural gasoline, and/or all other
hydrocarbon substances produced and
saved from the land leased herein.” See
Standard Indian Allotted Lease, para.
3(c) (Emphasis added). In essence,
transportation allowance accounts for
the costs that a lessee must incur to
move its production to a market and,
therefore, captures the value at the
lease. The lessor shares in this expense
because the lessor reaps the benefit of
selling its lease production at a market
rather than at the wellhead. If the lessor
were to take its royalties in kind (i.e. in
barrels of oil), the lessor would then
incur all of the cost of transporting the
oil production to a market to sell the oil.

To comply with this provision, for
decades ONRR’s regulations have
allowed a lessee to deduct its
transportation costs to calculate the
value of their Indian oil production
when it sells that oil at a location
remote from the lease. See 53 FR 1184
(Jan. 15, 1988) (promulgating rule
incorporating transportation allowances
to determine the value of Federal and
Indian oil production, for royalty
purposes). ONRR has consistently
allowed transportation costs because
transporting oil to market off of the lease
increases the value of the oil.

Courts have upheld the use of
transportation allowances as a means to
calculate the value of oil production for
royalty purposes. See United States v.
General Petroleum Corp. of California,
73 F. Supp. 225, 262 (S.D. Cal. 1946),
aff’d sub nom Continental Oil Co. v.
United States, 184 F.2d 802 (9th Cir.
1950) (stating “It has been held that if
there is no open market in the place
where an article ordinarily would be
sold, the market value of such article in
the nearest open market less cost of
transportation to such open market
becomes the market value of the article
in question.”). The IBLA has confirmed
allowing such deductions to Indian
leases, consistent with Interior policy.
Kerr-McGee Corp., 22 IBLA 24 (1975).

Public Comment: One commenter
claims that allowing lessees to deduct
transportation allowances from the
value of their oil is a taking that is
prohibited by the Fifth Amendment of
the U.S. Constitution.

ONRR Response: ONRR disagrees.
Under the Fifth Amendment of the U.S.
Constitution, the Federal government
cannot deprive a person of “life, liberty,
or property, without due process of law;
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nor shall private property be taken for
public use, without just compensation.”
This provision is not violated or
implicated by the final rule. This final
rule will not impose conditions or
limitations on the use of private
property, and this final rule does not
modify the current regulations to allow
additional transportation costs.
Therefore, this final rule does not result
in a takings.

Public Comment: A Tribal commenter
commented on using a statewide index
for transportation costs in Oklahoma
when the costs of transportation in the
State will vary from location to location,
thus “increasing with distance from the
point of sale.”

ONRR Response: The Committee
debated the issue of whether to allow
location differentials for Oklahoma as a
designated area. As we stated
previously, ONRR performed an
analysis for the Committee showing that
there were small amounts of
transportation costs that Indian lessees
claimed throughout Oklahoma. The
analysis showed that, although there
were small amounts of transportation in
Oklahoma, such costs did not
demonstrate a consistent cost difference
between leases in close proximity to
Cushing and those further away. ONRR
found that a lease located within a few
miles of Cushing may have a higher
transportation cost than a lease
hundreds of miles away. Although the
Designated Area of Oklahoma is in close
proximity to Cushing, Oklahoma, ONRR
concluded that an LCTD was warranted
for Oklahoma. However, because of its
proximity to Cushing, Oklahoma, the
LCTD for Oklahoma will be minimal.

7. Comments in Response to Other
Proposed Changes to the Indian Oil Rule

In addition to the major portion
component of the proposed Indian oil
valuation rule, ONRR requested
comments concerning amending some
of the provisions governing
transportation allowances. Specifically,
ONRR requested comments on (1)
eliminating the requirement under the
current rule to file a Form ONRR—4110,
Oil Transportation Allowance Report,
for arm’s-length transportation
agreements, which would mirror the
requirement to file arm’s-length
transportation contracts with ONRR—
rather than a form—under the current
Indian Gas Valuation Rule at 30 CFR
1206.178(a)(1)(i); (2) removing the
requirement that lessees submit a Form
ONRR-4110 for non-arm’s-length
transportation allowances in advance of
claiming an allowance and, instead,
submit actual cost information in
support of the allowance on its Form

ONRR-4110, again mirroring the current
Indian Gas Rule; (3) eliminating
transportation factors under
§1206.57(a)(5); and (4) eliminating a
lessee’s ability to request to exceed the
50-percent limitation on transportation
allowances under the current rule at
§1206.56(b)(2).

Public Comment: Generally,
commenters supported removing the
form filing requirements for arm’s-
length transportation allowances. A
couple of industry commenters,
however, requested guidance on what
types of agreements that ONRR would
require in order to claim a
transportation allowance and what
format ONRR would accept the
agreement to be in (hardcopy, email,
flashdrive, etc.). A Tribal commenter
recommended that ONRR require
lessees to provide hard copies of their
transportation contracts.

ONRR Response: The final rule
mirrors the Indian Gas Valuation Rule
and requires payors to file arm’s-length
transportation contracts with ONRR
rather than Form ONRR—4110. See 30
CFR 1206.178(a)(1)(i). ONRR will
provide guidance to payors on the
acceptable types and forms of contracts
on a case-by-case basis, taking into
consideration the Indian lessor’s
preferences.

Public Comment: For non-arm’s-
length transportation allowances, ONRR
received two comments in support of
the change proposed. The Tribal
commenter, however, requested that
ONRR require lessees to notify ONRR in
advance that the lessee will apply a
non-arm’s-length transportation
allowance against the value of the oil
production. The Tribal commenter feels
that this notice would be helpful in
identifying areas of risk and
discouraging lessees from failing to
report transportation allowances.

ONRR Response: ONRR appreciates
the comment and suggestion. The Form
ONRR-4110 does not require lessees to
provide notice and, at this time, ONRR
will not require lessees to provide
notice. ONRR understands the Tribal
commenter’s concerns regarding
reporting transportation allowances.
Under the current rule and final rule,
however, lessees must report any non-
arm’s-length transportation allowances
as a separate line on Form ONRR-2014.
Should any auditor find that a lessee is
reporting its oil production net of a
transportation allowances, the auditor
should refer the matter to ONRR’s Office
of Enforcement. ONRR’s Office of
Enforcement will investigate, enforce
the regulations, and, where necessary,
issue civi