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DEPARTMENT OF ENERGY
10 CFR Part 431

[Docket Number EERE-2008-BT-STD-
0015]

RIN 1904-AB86

Energy Conservation Program: Energy
Conservation Standards for Walk-in
Coolers and Freezers

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Publication of determination.

SUMMARY: The Energy Policy and
Conservation Act of 1975 (EPCA), as
amended, prescribes that the U.S.
Department of Justice (DOJ) make a
determination on the impact, if any, on
the lessening of competition likely to
result from a U.S. Department of Energy
(DOE) proposed rule for energy
conservation standards and that DOE
publish the determination in the
Federal Register. DOE published its
final rule for energy conservation
standards for walk-in coolers and
freezers on June 3, 2014, and is today
publishing DOJ’s determination on such
proposed rule.

DATES: February 24, 2015.

FOR FURTHER INFORMATION CONTACT: Mr.
John Cymbalsky, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-5B, 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 287-1692. Email:
walk-in_coolers_and_walk-in_freezers@
EE.Doe.Gov.

Mr. Michael Kido, U.S. Department of
Energy, Office of the General Counsel,
GC-71, 1000 Independence Avenue
SW., Washington, DC, 20585—-0121.
Telephone: (202) 586—8145. Email:
Michael Kido@hq.doe.gov.

SUPPLEMENTARY INFORMATION: On June 3,
2014, DOE published a final rule for
walk-in coolers and walk-in freezers in
which DOE amended the energy
conservation standards for certain walk-
in cooler and walk-in freezer
components. Those standards were
determined by DOE to be
technologically feasible and
economically justified and would result
in the significant conservation of
energy. The Energy Conservation and
Policy Act of 1975 (42 U.S.C.6291, et
seq; “EPCA”’), Public Law 94-163,
requires that the Attorney General make
a determination and analysis of the
impact, if any, of any lessening of
competition likely to result from a
proposed standard, within 60 days of
publication. (42 U.S.C. 6295(0)(2)(B)(ii))
EPCA also requires that DOE publish
the determination and analysis in the
Federal Register. Id.

DOE received the determination in
response to the September 11, 2013
NOPR from the Attorney General and
the U.S. Department of Justice on
November 13, 2013. Accordingly, DOE
is publishing that determination in
today’s notice.

Issued in Washington, DC, on February 12,
2015.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

U.S. DEPARTMENT OF JUSTICE
Antitrust Division

WILLIAM J. BAER

Assistant Attorney General

Main Justice Building

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-0001

(202) 514—2401 I (202) 616—2645 (Fax)

November 12, 2013

Eric J. Fygi

Deputy General Counsel Department of
Energy Washington, D.C. 20585

Re: Walk In Coolers & Freezers Energy
Conservation Standards Dear Deputy General
Counsel Fygi:

I am responding to your September 10,
2013 letter seeking the views of the Attorney
General about the potential impact on
competition of proposed energy conservation
standards for walk-in coolers and
refrigerators. Your request was submitted
under Section 325(0)(2)(B)(i)(V) of the Energy
Policy and Conservation Act, as amended
(ECPA), 42 U.S.C. 6295(0)(2)(B)(i)(V), which
requires the Attorney General to make a
determination of the impact of any lessening
of competition that is likely to result from the
imposition of proposed energy conservation

standards. The Attorney General’s
responsibility for responding to requests from
other departments about the effect of a
program on competition has been delegated
to the Assistant Attorney General for the
Antitrust Division in 28 CFR § 0.40(g).

In conducting its analysis the Antitrust
Division examines whether a proposed
standard may lessen competition, for
example, by substantially limiting consumer
choice, by placing certain manufacturers at
an unjustified competitive disadvantage, or
by inducing avoidable inefficiencies in
production or distribution of particular
products. A lessening of competition could
result in higher prices to manufacturers and
consumers, and perhaps thwart the intent of
the revised standards by inducing
substitution to less efficient products.

We have reviewed the proposed standards
contained in the Notice of Proposed
Rulemaking (78 FR 55781, September 11,
2013) (NOPR). We have also reviewed
supplementary information submitted to the
Attorney General by the Department of
Energy, including a transcript of the public
meeting held on the proposed standards on
October 9, 2013. Based on this review, our
conclusion is that the proposed energy
conservation standards for walk-in coolers
and freezers are unlikely to have a significant
adverse impact on competition.

Sincerely,

William J. Baer

Enclosure
[FR Doc. 2015-03557 Filed 2—23-15; 8:45 am|

BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0521; Directorate
Identifier 2014—-NE-11-AD; Amendment 39-
18104; AD 2015-04-02]

RIN 2120-AA64

Airworthiness Directives; CFM
International S.A. Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all CFM
International S.A. (CFM) CFM56-7B
series turbofan engines. This AD was
prompted by a dual engine thrust
instability event that resulted in the
overspeed and in-flight shutdown
(IFSD) of one engine. This AD requires
modification of the engine by removing
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full authority digital engine control
(FADEC) software, version 7.B.V4 or
earlier, installed in the electronic engine
controls (EECs) on CFM56-7B engines.
We are issuing this AD to prevent a
thrust instability event, which could
lead to overspeed and IFSD of one or
more engines, loss of thrust control,
damage to the engine, and damage to the
airplane.

DATES: This AD is effective March 31,
2015.

ADDRESSES: For service information
identified in this AD, contact CFM
International Inc., Aviation Operations
Center, 1 Neumann Way, M/D Room
285, Cincinnati, OH 45125; phone: 877—
432-3272; fax: 877-432-3329; email:
geae.aoc@ge.com. You may view this
service information at the FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.
It is also available on the Internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2014—
0521.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0521; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Kyle
Gustafson, Aerospace Engineer, Engine
Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7183; fax: 781-238—
7199; email: kyle.gustafson@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all CFM CFM56-7B series
turbofan engines. The NPRM published
in the Federal Register on October 2,
2014 (79 FR 59467). The NPRM was
prompted by reports of dual-engine
thrust instability events on CFM56-7B
turbofan engines that resulted in

overspeed and IFSD of one engine.
These resulted from water-borne
contamination of the fuel being
supplied to the engine which had an
adverse effect on the response of the
fuel metering valve (FMV) in the hydro-
mechanical unit (HMU). CFM has
modified its FADEC software to
compensate for compromised fuel
within the HMU and improved the
response of the FMV, thereby mitigating
these thrust instability events. The
NPRM proposed to require modification
of the engine by removing FADEC
software, version 7.B.V4 or earlier,
installed in the EECs on CFM56—-7B
engines. We are issuing this AD to
prevent a thrust instability event, which
could lead to overspeed and IFSD of one
or more engines, loss of thrust control,
damage to the engine, and damage to the
airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM (79 FR 59467,
October 2, 2014) and the FAA’s
response to each comment.

Request To Change Emphasis From
Software Removal to Software
Installation

Delta Air Lines (DAL) and American
Air Lines (AAL) requested that we
change wording in the AD to emphasize
installation of an eligible software
standard rather than removal of the
ineligible software standard. They
suggested that we add this sentence to
compliance paragraph (e): “Within 6
months of the effective date of this AD,
modify the engine by installing FADEC
software version 7.B.W, released by
CFM Service Bulletins 73—0203 and 73—
0204, or later approved software
versions.” DAL and AAL state that the
Boeing 737NG Aircraft Maintenance
Manual does not contain a removal step
but rather guides how to overwrite
previous software with eligible software.

We disagree. The purpose of this AD
is to require removal of software
standard 7.B.V4, or earlier, to correct the
unsafe condition. Overwriting a
previously installed software standard
with a software standard eligible for
installation is an acceptable method for
removing an affected software standard.
We did not change this AD.

Request To Require Use of Software
EEC Software Standard 7.B.W or Later

DAL and AAL requested that we
revise paragraph (h)(2) of FAA AD
2012-05-02 (77 FR 20511, April 5,
2012) (““AD 2012-05-02"") to state that
EEC software standard 7.B.W or later is

required. AD 2012-05-02 requires
inspection and modification to the
Boeing 737NG thrust reversers, and also
requires, in paragraph (h)(2), installation
of software standard 7.B.R3 on affected
engines. Since AD 2012—-05—-02 was
issued, new versions of software have
been released, requiring alternative
methods of compliance (AMOGs) to
allow installation of versions later than
software standard 7.B.R3. The requested
change to AD 2012-05-02 would bring
AD 2012-05-02 and this AD into
agreement on the required airplane
configuration.

We disagree. The current version of
the software standard, 7.B.W, also
addresses the thrust reverser unsafe
condition and is approved as an AMOC
for AD 2012—-05-02. We did not change
this AD.

Request To Change Description of the
Unsafe Condition

The Boeing Company (Boeing) and
CFM requested that we change the
wording of the unsafe condition to “We
are proposing this AD to mitigate
characteristics of a thrust instability
event; without mitigation, thrust
instability events could potentially lead
to engine overspeed and IFSD of one or
more engines, loss of thrust control, and
damage to the airplane.” The
commenters state that the EEC cannot
prevent the occurrence of the events,
but it can effectively mitigate the
characteristics of the events.

We disagree. While the work to
prevent the root cause of fuel
contamination continues, the purpose of
the FADEC software and this AD is to
prevent the events described in the
unsafe condition. We did not change
this AD.

Request To Change Wording in the
Description Paragraph

CFM and Boeing requested that we
change the wording of two sentences in
the Description paragraph to “These
resulted from water-borne
contamination of the fuel being
supplied to the engine which had an
adverse effect on the response of the
FMV in the HMU. CFM has modified its
FADEC software to compensate for
compromised fuel within the HMU and
improve the response of the fuel control
valve, thereby mitigating these thrust
instability events.”

We agree. We changed the wording of
the two sentences in the Description
paragraph to be more correct and
accurate.
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Request To Clarify a Sentence in the
Relevant Service Information
Paragraph

Boeing requested, for clarity, that in
the Relevant Service Information
paragraph of the preamble we add the
words “post 7.B.V4” to describe the
FADEC software. Boeing requested that
the changed sentence read: “The SBs
describe the procedures for the
introduction of new FADEC software,
post 7.B.V4, for the EECs.”

We disagree. The information in this
AD provides the necessary information
for compliance. No additional
clarification is required. Furthermore,
the Relevant Service Information
paragraph, which appeared in the
preamble of the NPRM (79 FR 59467,
October 2, 2014), does not appear in this
AD. We did not change this AD.

Request That We Correct Our
References to the FADEC Software
Standard

CFM requested that we change all
references to the software standard
throughout this AD from “7BV4” to
“7.B.V4” because that is the correct way
to reference the software standard.

We agree. We changed all references
to the software standard throughout this
AD to the correct nomenclature.

Request To Add a Table Specifying the
Software Versions To Remove

Boeing requested that for clarity we
include in this AD a table that would
show the software versions, by part
number, that should be removed as a
result of this AD.

We disagree. The information in this
AD provides the necessary information
for compliance. No additional
clarification is required. We did not
change this AD.

Additional Changes

In our review of the NPRM, we found
that we failed to include the prohibition
against operating any aircraft configured
with one engine with FADEC software
version 7.B.V4 or earlier, installed, and
the other engine with an eligible FADEC
software version installed. This
prohibition is in SB CFM Service
Bulletin (SB) No. CFM56-7B S/B 73—
0203, dated June 9, 2014 and CFM No.
SB CFM56-7B S/B 73-0204, dated June
9, 2014. We added the prohibition to
this AD.

Agreement With the Proposed AD

One anonymous commenter
expressed agreement with this AD.

Conclusion

We reviewed the relevant data,
considered the comments received, and

determined that air safety and the
public interest require adopting this AD
with the changes described previously.
We have determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM (79 FR
59467, October 2, 2014) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (79 FR 59467,
October 2, 2014).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance

We estimate that this AD would affect
about 2,921 engines installed on
airplanes of U.S. registry. We also
estimate that it would take about 1 hour
per engine to comply with this AD. The
average labor rate is $85 per hour. Parts
cost is zero. Based on these figures, we
estimate the cost of this AD on U.S.
operators to be $248,285.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2015-04-02 CFM International S.A.:
Amendment 39-18104; Docket No.
FAA-2014-0521; Directorate Identifier
2014-NE-11-AD.

(a) Effective Date
This AD is effective March 31, 2015.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all CFM International

S.A. (CFM) CFM56-7B series turbofan
engines.

(d) Unsafe Condition

This AD was prompted by a dual engine
thrust instability event that resulted in the
overspeed and in-flight shutdown (IFSD) of
one engine. We are issuing this AD to prevent
a thrust instability event, which could lead
to overspeed and IFSD of one or more
engines, loss of thrust control, damage to the
engine, and damage to the airplane.

(e) Compliance

(1) Comply with this AD within the
compliance times specified, unless already
done.

(2) Within 6 months after the effective date
of this AD, modify the engine by removing
full authority digital engine control (FADEC)
software, version 7.B.V4 or earlier, installed
in the electronic engine control (EEC).

(3) Do not return to service any aircraft
configured with one engine with FADEC
software, version 7.B.V4 or earlier, installed,
and the other engine with an eligible FADEC
software version, installed.
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(f) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOCs to this AD. Use
the procedures found in 14 CFR 39.19 to
make your request. You may email your
request to: ANE-AD-AMOC@faa.gov.

(g) Related Information

(1) For more information about this AD,
contact Kyle Gustafson, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7183; fax: 781-238-7199;
email: kyle.gustafson@faa.gov.

(2) CFM Service Bulletin (SB) No. CFM56—
7B S/B 73-0203, dated June 9, 2014, and
CFM No. SB CFM56-7B S/B 73-0204, dated
June 9, 2014, which are not incorporated by
reference in this AD, can be obtained from
CFM using the contact information in
paragraph (g)(3) of this AD.

(3) For service information identified in
this AD, contact CFM International Inc.,
Aviation Operations Center, 1 Neumann
Way, M/D Room 285, Cincinnati, OH 45125;
phone: 877-432-3272; fax: 877-432-3329;
email: geae.aoc@ge.com.

(4) You may view this service information
at the FAA, Engine & Propeller Directorate,
12 New England Executive Park, Burlington,
MA. For information on the availability of
this material at the FAA, call (781) 238-7125.

(h) Material Incorporated by Reference
None.
Issued in Burlington, Massachusetts, on
February 10, 2015.
Ann C. Mollica,

Acting Directorate Manager, Engine &
Propeller Directorate, Aircraft Certification
Service.

[FR Doc. 2015-03582 Filed 2—23-15; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2015-0365; Directorate
Identifier 2014-SW-049-AD; Amendment
39-18106; AD 2015-04-04]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Inc. Helicopters

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for Bell
Helicopter Textron Inc. (Bell) Model 412
and 412EP helicopters with certain
static inverters (inverters) installed. This
AD requires revising the Rotorcraft
Flight Manual (RFM) and installing a

placard in full view of the pilot to limit
flight to visual flight rules (VFR) only
and prohibit night operations. This AD
is prompted by failures of certain
inverters, most of which resulted in
smoke in the cockpit. The actions
specified by this AD are intended to
restrict flight to VFR only and prohibit
night operations to allow safe operation
in the event of failure of an affected
inverter. This failure would increase
pilot workload during instrument flight
rules (IFR) and could result in loss of
certain pilot information displays and
subsequent loss of control of the
helicopter.

DATES: This AD becomes effective
March 11, 2015.

We must receive comments on this
AD by April 27, 2015.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202—-493-2251.

¢ Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the economic
evaluation, any comments received, and
other information. The street address for
the Docket Operations Office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

For service information identified in
this AD, contact Bell Helicopter
Textron, Inc., P.O. Box 482, Fort Worth,
TX 76101; telephone (817) 280-3391;
fax (817) 280—-6466; or at http://
www.bellcustomer.com/files/. You may
review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT: Ife
Ogunleye, Aviation Safety Engineer,
Rotorcraft Certification Office,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas

76137; telephone (817) 222-5927; email
7-AVS-ASW-170@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments prior to it becoming effective.
However, we invite you to participate in
this rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that resulted from
adopting this AD. The most helpful
comments reference a specific portion of
the AD, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit them only one time. We will file
in the docket all comments that we
receive, as well as a report summarizing
each substantive public contact with
FAA personnel concerning this
rulemaking during the comment period.
We will consider all the comments we
receive and may conduct additional
rulemaking based on those comments.

Discussion

We are adopting a new AD for Bell
Model 412 and 412EP helicopters with
an inverter part number (P/N) 412—-375—
079-101 or P/N 412-375-079-103 with
a serial number 29145 or larger. This AD
limits operations to VFR and prohibits
night operations by adding a restriction
to the RFM and installing a placard in
full view of the pilots. This AD is
prompted by at least 30 failures of
certain inverters; most have resulted in
smoke in the cockpit. The root cause of
the failures is still under investigation
by Bell and Avionics Instruments LLC,
the manufacturer of the inverters. The
consequence of one failed inverter has
the potential of allowing smoke in the
cockpit, making it difficult to find a safe
landing site at night or in instrument
meteorological conditions. If both
inverters fail, the pilot will lose primary
flight and navigation displays,
alternating current powered engine and
transmission indicators, and autopilot.
The RFM emergency procedure for dual
inverter failure is to land as soon as
practicable or fly VFR. The RFM
emergency procedure for smoke in the
cabin is to land as soon as possible.
Until a new design is available,
restricting flight operations to VFR and
daytime increases the likelihood of a
prompt safe landing.
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FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs.

Related Service Information

Bell issued Alert Service Bulletin
412-13-156, dated Aprﬂ 25,2013
(ASB), which specifies inspecting part-
numbered 412-375—079-101 inverters
and either repairing each inverter or
replacing it with inverter P/N 412-375—
079-103 to prevent failure. This ASB
does not correct the unsafe condition
identified in this AD. The specific cause
of the inverter failures has not been
verified, and since Bell issued the ASB,
the failures have continued.

AD Requirements

This AD requires, within 5 hours
time-in-service, limiting operations to
VFR and prohibiting night operations by
revising the Limitations section of the
RFM and by installing a placard in the
cockpit in full view of the pilots.

Interim Action

We consider this AD to be an interim
action. The design approval holder is
currently developing a modification that
will address the unsafe condition
identified in this AD. Once this
modification is developed, approved,
and available, we might consider
additional rulemaking.

Costs of Compliance

We estimate that this AD will affect
88 helicopters of U.S. Registry.

We estimate that operators may incur
the following costs in order to comply
with this AD. Labor costs are $85 per
work hour. We estimate a minimal
amount of time to revise the RFM and
to install a placard. The required parts
are $10 for a placard. Based on these
requirements, the cost will be $10 per
helicopter and $880 for the U.S. fleet.

FAA’s Justification and Determination
of the Effective Date

Providing an opportunity for public
comments before adopting these AD
requirements would delay
implementing the safety actions needed
to correct this known unsafe condition.
Therefore, we find that the risk to the
flying public justifies waiving notice
and comment before adopting this rule
because the required corrective actions
must be done within 5 hours time-in-
service.

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we determined that notice and

opportunity for public comment before
issuing this AD are impracticable and
contrary to the public interest and that
good cause exists for making this
amendment effective in less than 30
days.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by Reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2015-04-04 Bell Helicopter Textron Inc.:
Amendment 39-18106; Docket No.
FAA-2015-0365; Directorate Identifier
2014-SW-049-AD.

(a) Applicability

This AD applies to Model 412 and 412EP
helicopters with a static inverter (inverter)
part number (P/N) 412-375-079-101 or 412—
375—079-103 with a serial number 29145 or
larger installed, certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as
failure of an inverter(s) under instrument
meteorological conditions or night flight.
This condition could result in smoke in the
cockpit, increased pilot workload due to the
loss of primary flight and navigation
displays, alternating current powered engine
and transmission indicators, and autopilot,
and subsequent loss of control of the
helicopter.

(c) Effective Date

This AD becomes effective March 11, 2015.
(d) Compliance

You are responsible for performing each
action required by this AD within the

specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 5 hours time-in-service:

(1) Add the statement “Flight is restricted
to VFR, and night operations are prohibited”
to the Limitations section of the Rotorcraft
Flight Manual by making pen and ink
changes or by inserting a copy of this AD.

(2) Install a placard stating “LIMITED TO
VFR ONLY; NIGHT OPERATIONS
PROHIBITED” on the instrument panel in
full view of the pilots.

(f) Special Flight Permits
Special flight permits are prohibited.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Rotorcraft Certification
Office, FAA, may approve AMOCs for this
AD. Send your proposal to: Ife Ogunleye,
Aviation Safety Engineer, Rotorcraft
Certification Office, Rotorcraft Directorate,
FAA, 2601 Meacham Blvd., Fort Worth,
Texas 76137; telephone (817) 222-5927;
email 7-AVS-ASW-170@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
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you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(h) Additional Information

Bell Helicopter Alert Service Bulletin 412—
13-156, dated April 25, 2013, which is not
incorporated by reference, contains
additional information about the subject of
this AD. For service information identified in
this AD, contact Bell Helicopter Textron,
Inc., P.O. Box 482, Fort Worth, TX 76101;
telephone (817) 280-3391; fax (817) 280—
6466; or at http://www.bellcustomer.com/
files/.

(i) Subject

Joint Aircraft Service Component (JASC)
Code: 2422 AC Inverter.

Issued in Fort Worth, Texas, on
February 10, 2015.

Lance T. Gant,

Acting Directorate Manager, Rotorcraft
Directorate, Aircraft Certification Service.

[FR Doc. 2015—-03585 Filed 2—23—-15; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 40

[Docket No. RM14—12-000; Order No. 804]

Demand and Energy Data Reliability
Standard

AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Final rule.

SUMMARY: The Commission approves
Demand and Energy Data Reliability
Standard MOD-031-1 developed by the
North American Electric Reliability
Corporation (NERC), which the
Commission has certified as the Electric
Reliability Organization responsible for
developing and enforcing mandatory
Reliability Standards. In addition, the
Commission directs NERC to develop a
clarifying modification to the Reliability
Standard.
DATES: This rule will become effective
April 27, 2015.
FOR FURTHER INFORMATION CONTACT:
Susan Morris (Technical Information),
Office of Electric Reliability, Division
of Reliability Standards and Security,
Federal Energy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426, Telephone:
(202) 502—6803, Susan.Morris@
ferc.gov
Robert T. Stroh (Legal Information),
Office of the General Counsel, Federal

Energy Regulatory Commission, 888
First Street NE., Washington, DC
20426, Telephone: (202) 502-8473,
Robert.Stroh@ferc.gov.
SUPPLEMENTARY INFORMATION:

1. Pursuant to section 215(d) of the
Federal Power Act (FPA),? the
Commission approves Reliability
Standard MOD-031-1 (Demand and
Energy Data) developed by the North
American Electric Reliability
Corporation (NERC), the Commission-
certified Electric Reliability
Organization (ERO). Reliability
Standard MOD-031-1 provides
authority for planners and operators to
collect demand, energy and related data
to support reliability studies and
assessments. In addition, the
Commission approves NERC’s proposed
definitions for the terms Demand Side
Management and Total Internal
Demand. The Commission also
approves the associated implementation
plan, violation risk factors and violation
severity levels, and NERC’s proposed
retirement of the currently-effective
Reliability Standards MOD-016-1.1,
MOD-017-0.1, MOD-018-0, MOD-
019-0.1, and MOD-021-1 (Existing
MOD C Standards).

2. Further, pursuant to section
215(d)(5) of the FPA, the Commission
directs NERC to (1) develop a
modification to Reliability Standard
MOD-031-1 to clarify certain
obligations to provide data to the
Regional Entity and (2) consider the
compliance obligations of an applicable
entity upon receipt of a data request that
seeks confidential information.

I. Background

3. Section 215 of the FPA requires a
Commission-certified ERO to develop
mandatory and enforceable Reliability
Standards, which are subject to
Commission review and approval. Once
approved, the Reliability Standards are
enforced by the ERO, subject to
Commission oversight, or by the
Commission independently. In 2006,
NERC submitted the initial version of
Reliability Standards MOD-016-1.1,
MOD-017-0.1, MOD-018-0, MOD-
019-0.1, MOD-020-0, and MOD-021-1.
The Existing MOD C Standards were
designed to help ensure that historical
and forecasted demand and energy data
are available for past event validation
and future system assessment. In
particular, the Existing MOD C
Standards, along with Reliability
Standard MOD-020-0, require the
collection of actual and forecast demand
data necessary to analyze the resource
needs to serve peak demand while

116 U.S.C. 8240(d) (2012).

maintaining a sufficient margin to
address operating events. In Order No.
693, the Commission approved the
Existing MOD C Standards and
Reliability Standard MOD-020-0.2 In
addition, the Commission directed
NERC to develop certain modifications
to the standards.

II. NERC Petition and NOPR

4. In its petition, NERC stated that
Reliability Standard MOD-031-1 will
provide planners and operators access
to actual and forecast demand and
energy data, as well as other related
information, needed to perform resource
adequacy studies.? NERC explained that
the proposed Reliability Standard also
supports the continued development of
the reliability assessments prepared by
NERC. NERC stated that the proposed
Reliability Standard improves the
Existing MOD C Standards by: (1)
Streamlining them to clarify data
collection requirements; (2) including
transmission planners as applicable
entities that must report demand and
energy data; (3) requiring applicable
entities to report weather normalized
annual peak hour actual demand data
from the previous year to allow for
meaningful comparison with forecasted
values; and (4) requiring applicable
entities to provide an explanation of
how their forecasts compare to actual
prior year data.*

5. Reliability Standard MOD-031-1
contains four requirements.
Requirement R1 provides that each
planning coordinator or balancing
authority that identifies a need for the
collection of demand and energy data
must develop and issue a data request
for such data to the relevant entities in
its area. The requirement mandates that
the data request identify: (i) The entities
responsible for providing the data; (ii)
the data to be provided by each entity;
and (iii) the schedule for providing the
data. Requirement R2 obligates the
entities identified in a Requirement R1
data request to provide the requested
data to their planning coordinator or
balancing authority. Requirement R3
requires that the planning coordinator
or the balancing authority provide the
data collected under Requirement R2 to
their Regional Entity, if requested, to

2 Mandatory Reliability Standards for the Bulk-
Power System, Order No. 693, FERC Stats. & Regs.
q 31,242, at PP 1223, 1235, order on reh’g, Order
No. 693-A, 120 FERC 61,053 (2007).

3NERC Petition at 3. The proposed MOD
Reliability Standard is not attached to the Final
Rule. The complete text of the Reliability Standard
is available on the Commission’s eLibrary
document retrieval system in Docket No. RM14-12
and is posted on the ERO’s Web site, available at:
http://www.nerc.com.

4NERC Petition at 4.
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facilitate NERC’s development of
reliability assessments. Requirement R4
requires entities to share their demand
and energy data with any applicable
entity that demonstrates a reliability
need for such data.5

6. On September 18, 2014, the
Commission issued a Notice of
Proposed Rulemaking (NOPR)
proposing to approve Reliability
Standard MOD-031-1 as just,
reasonable, not unduly discriminatory
or preferential, and in the public
interest. The Commission also requested
comments on the collection of demand
and energy data. Specifically, the
Commission sought comments on: (1)
The Commission’s understanding that
while a planning coordinator or
balancing authority may collect demand
and energy forecast data under a tariff
or other arrangement, the planning
coordinator or balancing authority
always retains the option to seek the
necessary data through a Requirement
R1 data request if, for example, the data
are not forthcoming through other
means; and (2) whether a planning
coordinator or balancing authority that
receives data through alternative
mechanisms remains obligated to
provide such data (i.e., within the scope
of Requirement R1) to a Regional Entity
upon request, as set forth in
Requirement R3.

Comments

7. Comments on the NOPR were
submitted by NERC, Edison Electric
Institute (EEI), ISO New England, Inc.
(ISO New England), International
Transmission Company d/b/a
ITCTransmission, Michigan Electric
Transmission Company, LLC, ITC
Midwest LLC, and ITC Great Plains, LLC
(collectively, “ITC Companies”),
PacifiCorp, and Idaho Power Company
(Idaho Power).

8. NERC, EEI, ISO New England
support the Commission’s proposed
approval of MOD-031-1, and ITC
Companies ‘“does not object” to the
standard. NERC and other commenters
provide responses to the Commission’s
questions regarding the collection of
demand and energy data, as discussed
below.

9. NERGC, EEI, Idaho Power, and ISO
New England confirm the Commission’s
understanding that the planning
coordinator or balancing authority
retains the option to seek the necessary
data through a Requirement R1 data
request. NERC states that the Reliability
Standard provides planning
coordinators and balancing authorities
the authority to issue data requests to

51d. at 5.

compel applicable entities to provide
the demand and energy data necessary
to conduct reliability assessments.
According to NERC, the Reliability
Standard does not require planning
coordinators and balancing authorities
to issue such data requests if they have
alternative means of obtaining or
developing that data but planning
coordinators and balancing authorities
may always use the authority provided
by the Reliability Standard as a backstop
to ensure they obtain complete and
accurate data.

10. With respect to the issue of
whether a planning coordinator or
balancing authority that receives data
through alternative mechanisms
remains obligated to provide such data
to a Regional Entity upon request, NERC
states that the intent of Requirement R3
was to require all planning coordinators
and balancing authorities to provide the
necessary demand and energy data to
their respective Regional Entities to
support the ERO development of
seasonal and long-term reliability
assessments. NERC commits to
modifying the language of Requirement
R3 in its standard development process
to clarify that planning coordinators and
balancing authorities must provide their
demand and energy data to their
Regional Entity, upon request, whether
that data is collected pursuant to the
proposed Reliability Standard or
through alternative arrangements.

11. With regard to the Commission’s
question about the obligations of a
planning coordinator or balancing
authority to share data gathered or
obtained through alternative
mechanisms, EEI comments that there is
no obligation to require a planning
coordinator or balancing authority to
share such data in a similar manner as
required by Requirement R3. EEI adds
that it is not aware of any reason that
might motivate independent system
operators (ISOs) or regional
transmission organizations (RTOs) (in
their role as planning coordinators or
balancing authorities) to withhold such
information from the Regional Entity.
PacifiCorp agrees with EEI on this issue
and favors a finding that Requirement
R3 should not apply if the planning
coordinator or balancing authority
receives data through alternative means.

12. In contrast, Idaho Power and ISO
New England assert that a planning
coordinator or balancing authority that
receives data within the scope of
Requirement R1 through alternative
mechanisms (as opposed to a data
request) remains obligated to provide
the data to a Regional Entity upon
request pursuant to Requirement R3.

13. EEI also requests that the
Commission clarify potential conflicts
between a transmission provider’s
obligation to provide data under
Reliability Standard MOD-031-1 and its
confidentiality obligations under the
Open Access Transmission Tariff
(OATT) or other confidentiality or
nondisclosure restrictions. ITC
Companies raises a concern with the
inclusion of transmission planners as
entities from whom the types of data
specified may be requested because,
according to ITC Companies, many
transmission planners have delegated
the collection of data to the ISO or RTO
in which they are located.

III. Discussion

14. Pursuant to section 215(d)(2) of
the FPA, the Commission approves
Reliability Standard MOD-031-1 as
just, reasonable, not unduly
discriminatory or preferential, and in
the public interest. We also approve the
new and modified glossary definitions,
implementation plan, associated
violation risk factors and violation
severity levels as well as the retirement
of the Existing MOD C Standards.
Reliability Standard MOD-031-1
should continue to provide planners
and operators access to complete and
accurate demand and energy data to
allow such entities to conduct their own
resource adequacy analyses to serve
peak demand. As noted above, NERC,
EEI and ISO New England support
approval of MOD-031-1, and no
commenters oppose approval. ITC
Companies “does not object” to the
standard and ‘“‘concurs with the
Commission that MOD-031-1 will
meaningfully enhance the ability of
transmission planners and operators to
conduct resource adequacy analyses and
plan for peak load conditions.” ®

15. We also find that the Reliability
Standard should provide for consistent
documentation and information sharing
practices for demand and energy data,
and promotes efficient planning
practices across the industry and
supports the identification of needed
system reinforcements. Further, the
Commission finds that Reliability
Standard MOD-031-1 improves the
Existing MOD C Standards by providing
applicable entities the authority to
collect demand and energy data, and
related information, to support
reliability assessments and also includes
transmission planners as applicable
entities that must report demand and
energy data.

16. Further, as discussed below, we
direct NERC to (1) develop a

6 TC Comments at 2.
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modification to Reliability Standard
MOD-031-1 to clarify certain
obligations to provide data to the
Regional Entity and (2) consider the
compliance obligations of an applicable
entity upon receipt of a data request that
seeks confidential information.

A. Demand and Energy Data Issues
Raised in the NOPR

17. As discussed above, the
Commission sought comment in the
NOPR on several questions in
connection with the collection of
demand and energy data. With regard to
the responsive comments on the NOPR
question regarding the collection of data
through mechanisms other than data
requests, the Commission accepts the
explanation provided by NERC and
other commenters that, while a planning
coordinator or balancing authority may
collect demand and energy forecast data
under a tariff or other arrangement, the
planning coordinator or balancing
authority always retains the option to
seek the necessary data through a
Requirement R1 data request if, for
example, the data are not forthcoming
through other means.

18. Further, the Commission raised a
concern in the NOPR regarding whether
a planning coordinator or balancing
authority that receives data ‘“through
alternative mechanisms” remains
obligated to provide such data (i.e.,
within the scope of Requirement R1) to
a Regional Entity upon request, as set
forth in Requirement R3. We accept
NERC’s explanation that the “intent of
Requirement R3 was to require all
planning coordinators and balancing
authorities to provide the necessary
demand and energy data to their
respective Regional Entities to support
the [ERO]’s development of seasonal
and long-term reliability assessments,”
although ““a strict reading” of
Requirement R3 “indicates that it
applies only to data collected pursuant
to a data request issued under this
Reliability Standard.” 7 NERC has the
statutory responsibility to conduct
periodic assessments of the reliability
and adequacy of the Bulk-Power
System, and we believe that it is
incumbent on users, owners and
operators subject to compliance with
section 215 of the FPA to provide the
necessary data to support such
assessments.8 Accordingly, pursuant to
section 215(d)(5) of the FPA and
consistent with NERC’s comments,® we
direct NERC to develop a modification

7NERC Comments at 2—3. See also EEI Comments
at 3.

816 U.S.C. 8240(g).

9 See NERC Comments at 3.

to MOD-031-1 through the standards
development process to clarify that
planning coordinators and balancing
authorities must provide demand and
energy data upon request of a Regional
Entity, as necessary to support NERC’s
development of seasonal and long-term
reliability assessments.

B. Other Issues

19. EEI seeks Commission
clarification of a “potential conflict”
between a transmission provider’s
obligation to provide data under MOD—
031-1 and the transmission provider’s
confidentiality obligations under an
OATT or other confidentiality
restrictions.’® Under MOD-031-1,
Requirement R2, an applicable entity
must provide data requested by its
planning coordinator or balancing
authority in accordance with the
Requirement R1 data request provision.
EEI notes that, under Requirement R4,
an entity has 45 days to respond to a
written request for data. Further, under
Requirement 4.1, if an entity does not
provide requested data because, inter
alia, “providing the data would conflict
with the Applicable Entity’s
confidentiality, regulatory or security
requirements, the Applicable Entity
shall, within 30 calendar days of the
written request, provide a written
response to the requesting entity
specifying the data that is not being
provided and on what basis.” According
to EEL, it is unclear “‘at what point a
transmission provider’s obligation to
‘cooperate’ with the other Party in the
formation of a confidentiality agreement
or protective order ends, and its
obligation as an Applicable Entity to
disclose the requested information
under either Requirements R1 or R4
begins.” 11

20. Requirement R1 specifies the
planning coordinator or balancing
authority shall issue a “data request to
applicable entities in its area.”
Applicable entities that are subject to
providing data pursuant to Requirement
R2 are transmission planners, balancing
authorities, load-serving entities, and
distribution providers. The transmission
providers discussed by EEI may, in fact,
be registered as one or more of the
NERC functional entities that make up
the applicable entities list in MOD-031—
1. Requirement R4 includes provisions
for an applicable entity to follow if a
conflict arises. On this basis, the
Reliability Standard appears to be clear.
However, EEI’s concern that MOD-031—

10 See EEI Comments at 3—4 (citing Article 22.1.10
of the pro forma large generation interconnection
agreement).

11 EEI Comments at 5.

1 is not clear regarding the compliance
obligations of an applicable entity when
required to provide data to a balancing
authority or planning coordinator
pursuant to a data request under the
standard may have merit. Further, it
may be possible in some circumstances,
depending on the terms of the
confidentiality provision at play, to
provide data pursuant to a non-
disclosure agreement. Therefore, rather
than attempting to provide the
clarification requested by EEI, the
Commission directs NERC to consider
EEI's concern regarding the compliance
obligations of an applicable entity upon
receipt of a data request that seeks
confidential information in the standard
development process when it addresses
the directive to clarify that planning
coordinators and balancing authorities
must provide demand and energy data
upon request of a Regional Entity.12

21. ITC Companies raises a concern
with the inclusion of transmission
planners as listed entities from whom
the types of data specified may be
requested because, according to ITC
Companies, many transmission planners
have delegated the collection of data to
the ISO or RTO in which they are
located. ITC Companies requests that
the Commission recognize that
agreements governing the reporting of
demand and energy data such as those
existing between ITC’s operating
subsidiaries and the ISOs/RTOs in
which each operates are common, and
thus provide that a transmission planner
having such an arrangement with an
ISO/RTO will be in compliance with
data requests it receives under the
Requirements R1 and R4. While the
language of particular agreements is
beyond the scope of the immediate
proceeding, we agree with ITC
Companies that Requirement R1
provides the flexibility to collect energy
data through alternative mechanisms.3

IV. Information Collection Statement

22. The Paperwork Reduction Act
(PRA) 14 requires each federal agency to
seek and obtain Office of Management
and Budget (OMB) approval before
undertaking a collection of information
directed to ten or more persons or
contained in a rule of general
applicability. OMB regulations require
approval of certain information
collection requirements imposed by
agency rules.15 Upon approval of a
collection(s) of information, OMB will

12 See Order No. 693 FERC Stats. & Regs. 1
31,242, at P 188.

13 See NERC Petition at 22, 23.

1444 U.S.C. 3501-3520.

15 See 5 CFR 1320.10.
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assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of an agency rule
will not be penalized for failing to
respond to these collections of
information unless the collections of
information display a valid OMB
control number.

23. Through issuance of this Final
Rule, the Commission approves
Reliability Standard MOD-031-1. As
stated above, the Existing MOD C
Standards were approved by the
Commission in Order No. 693. All
information collection estimates
associated with the collection of
demand and energy data and
subsequent retention were assessed in
Order No. 693 and will not be repeated
here. The Reliability Standard expands
the actual data to be submitted in two
areas: (1) Weather normalized annual
peak hour actual demand for the prior
calendar year if this demand varies due

to weather-related conditions (e.g.,
temperature, humidity or wind speed);
and (2) summaries detailed in
Requirement R1, Subparts 1.5.4 and
1.5.5. The additional data and
summaries will increase reporting and
preparation time for some applicable
entities. Most entities already normalize
their actual demand data based on
weather. However, some entities may
have a one-time cost of determining the
method to “weather normalize” the
actual demand data. Accordingly, the
information collection costs will consist
of an annual cost for all applicable
entities and, for a small percentage,
additional costs will occur during the
first year of implementation.

Public Reporting Burden: Reliability
Standard MOD-031-1 requires each
“Applicable Entity” to provide the data
requested by its planning coordinator or
balancing authority in accordance with
the data request issued pursuant to

RM14-12-000 FINAL RULE

Requirement R1.16 Our estimate below
regarding the number of respondents is
based on the NERC Compliance Registry
as of July 31, 2014. According to the
NERC Compliance Registry, NERC has
registered 478 distribution providers,
469 load-serving entities, 179
transmission planners and 107
balancing authorities. However, under
NERC'’s compliance registration
program, entities may be registered for
multiple functions, so these numbers
incorporate some double counting. The
total number of unique entities that may
be identified as a data provider (e.g.
applicable entity) in accordance with
Reliability Standard MOD-031-1 will
be approximately 561 entities registered
in the United States as a distribution
provider, load-serving entity,
transmission planner and/or balancing
authority.1” The Commission estimates
the annual reporting burden and cost as
follows:

Number and type of
respondents

M

Annual
number of Total number Average burden &
responses per | of responses cost per response
respondent

@) (4)

Total annual burden
hours & total annual
cost

Cost per
respondent 18

(One-time) Determine
method to weather
normalize annual
peak hour actual
demand.

(On-going) Develop
summary in ac-
cordance w/Re-
quirement R1,
Subparts 1.5.4 and
1.5.5.

2819 (DP, LSE, TP
and/or BA)20.

561 (DP, LSE, TP
and/or BA).

1 28 | 240 hrs. & $14,309 .. | 6,720 hours & $14,309
$400,646.
1 561 | 8 hrs. & $477 ........... 4,488 hours & 477
$267,575.
........................ 589 | .oiiiivicieeeeeeeeeieeeee. | 11,208 hours &

$668,221.

Title: FERC-725L, Mandatory
Reliability Standards for the Bulk-Power
System: MOD Reliability Standards.

Action: Final rule.

OMB Control No: 1902-0261.

Respondents: Businesses or other for-
profit institutions; not-for-profit
institutions.

Frequency of Responses: One-time
and ongoing.

Necessity of the Information:
Reliability Standard MOD-031-1

16 Requirement R1, Subpart 1.1 refers to
“Applicable Entities” as the list of transmission
planners, balancing authorities, load-serving
entities and distribution providers that are required
to provide the data.

17 This estimate assumes all of the unique entities
will be identified to provide demand and energy
data.

implements the Congressional mandate
of the Energy Policy Act of 2005 to
develop mandatory and enforceable
Reliability Standards to better ensure
the reliability of the nation’s Bulk-
Power System. Specifically, the purpose
of the Reliability Standard is to provide
authority for applicable entities to
collect demand, energy and related data
to support reliability studies and
assessments and to enumerate the

18 The estimated hourly costs (salary plus
benefits) are based on Bureau of Labor Statistics
(BLS) information (available at http://bls.gov/oes/
current/naics3_221000.htm#17-0000) for an
electrical engineer ($59.62/hour).

19 This value represents the number of entities
that have not already determined a method to

weather normalize annual peak actual demand data.

We estimate approximately 5 percent of the
applicable entities fall into this category.

responsibilities and obligations of
requestors and respondents of that data.

Internal Review: The Commission has
reviewed the requirements pertaining to
the Reliability Standard for the Bulk-
Power System and determined that the
approved requirements are necessary to
meet the statutory provisions of the
Energy Policy Act of 2005. These
requirements conform to the
Commission’s plan for efficient

20 DP = distribution provider, LSE = load-serving
entity, TP = transmission planner and BA =
balancing authority, are functions the applicable
entities perform in conjunction or individually. We
estimate the total number of unique entities
performing one or more of these functions to be
561.

215 U.S.C. 601-612.


http://bls.gov/oes/current/naics3_221000.htm#17-0000
http://bls.gov/oes/current/naics3_221000.htm#17-0000
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information collection, communication
and management within the energy
industry. The Commission has assured
itself, by means of internal review, that
there is specific, objective support for
the burden estimates associated with the
information requirements.

Interested persons may obtain
information on the reporting
requirements by contacting: Federal
Energy Regulatory Commission, 888
First Street NE., Washington, DC 20426
[Attention: Ellen Brown, Office of the
Executive Director, email:
DataClearance@ferc.gov, Phone: (202)
502—-8663, fax: (202) 273-0873].
Comments on the requirements of this
rule may also be sent to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503 [Attention: Desk
Officer for the Federal Energy
Regulatory Commission]. For security
reasons, comments should be sent by
email to OMB at oira_submission@
omb.eop.gov. Comments submitted to
OMB should refer to FERC-725L and
OMB Control No. 1902-0261.

V. Regulatory Flexibility Act
Certification

24. The Regulatory Flexibility Act of
1980 (RFA) 21 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities.

25. The Small Business
Administration (SBA) revised its size
standard (effective January 22, 2014) for
electric utilities from a standard based
on megawatt hours to a standard based
on the number of employees, including
affiliates.22 Under SBA’s new size
standards, transmission owners and
transmission operators likely come
under the following category and
associated size threshold: Electric bulk
power transmission and control, at 500
employees.2? The Reliability Standard
applies to 561 entities. Comparison of
the applicable entities with the
Commission’s small business data
indicates that approximately 249 are
small entities.2# Of these, the

215 U.S.C. 601-612.

22 SBA Final Rule on “Small Business Size
Standards: Utilities,” 78 FR 77,343 (Dec. 23, 2013).

2313 CFR 121.201, Sector 22, Utilities.

24The Small Business Administration sets the
threshold for what constitutes a small business.
Public utilities may fall under one of several
different categories, each with a size threshold
based on the company’s number of employees,
including affiliates, the parent company, and
subsidiaries. The possible categories for the
applicable entities have a size threshold ranging
from 250 employees to 1,000 employees. For the
analysis in this proposed rule, we are using the
1,000 employee threshold for each applicable entity
type.

Commission estimates that
approximately five percent, or twelve of
these small entities expect to be affected
by the new requirements of the
proposed Reliability Standard. The
Commission estimates that the small
entities that will be affected by
Reliability Standard MOD-031-1 will
incur one-time compliance costs ranging
up to $14,309 (i.e. the cost of
determining the method of weather
normalizing annual peak hour actual
demand), plus the annual development
of summary narratives in accordance
with Requirement R1, Subparts 1.5.4
and 1.5.5, resulting in costs of $477.

26. Accordingly, the Commission
certifies that the Reliability Standard
will not have a significant economic
impact on a substantial number of small
entities.

VI. Environmental Analysis

27. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.25 The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Included in the exclusion
are rules that are clarifying, corrective,
or procedural or that do not
substantially change the effect of the
regulations being amended.26 The
actions proposed herein fall within this
categorical exclusion in the
Commission’s regulations.

VIIL. Document Availability

28. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5:00 p.m.
Eastern time) at 888 First Street NE.,
Room 2A, Washington, DC 20426.

29. From the Commission’s Home
Page on the Internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

25 Regulations Implementing the National
Environmental Policy Act of 1969, Order No. 486,
52 FR 47897 (Dec. 17, 1987), FERC Stats. & Regs.,
Regulations Preambles 1986—1990 { 30,783 (1987).

2618 CFR 380.4(a)(2)(ii).

30. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours from the
Commission’s Online Support at 202—
502—-6652 (toll free at 1-866—208—3676)
or email at ferconlinesupport@ferc.gov,
or the Public Reference Room at (202)
502—-8371, TTY (202) 502—-8659. Email
the Public Reference Room at
public.referenceroom@ferc.gov.

VIII. Effective Date and Congressional
Notification

31. These regulations are effective
April 27, 2015. The Commission has
determined, with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not ““‘major rule”
as defined in section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

By the Commission.
Issued: February 19, 2015.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2015-03740 Filed 2—23—15; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 890
[Docket No. FDA-2014-N-1903]
Medical Devices; Physical Medicine

Devices; Classification of the Powered
Exoskeleton

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final order.

SUMMARY: The Food and Drug
Administration (FDA) is classifying the
powered exoskeleton into class II
(special controls). The special controls
that will apply to the device are
identified in this order and will be part
of the codified language for the powered
exoskeleton’s classification. The Agency
is classifying the device into class II
(special controls) in order to provide a
reasonable assurance of safety and
effectiveness of the device.

DATES: This order is effective March 26,
2015. The classification was applicable
on June 26, 2014.

FOR FURTHER INFORMATION CONTACT:
Michael Hoffmann, Center for Devices
and Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 1434, Silver Spring,
MD 20993-0002, 301-796-6476,
Michael Hoffmann@fda.hhs.gov.
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SUPPLEMENTARY INFORMATION:

I. Background

In accordance with section 513(f)(1) of
the Federal Food, Drug, and Cosmetic
Act (the FD&C Act) (21 U.S.C.
360c(f)(1)), devices that were not in
commercial distribution before May 28,
1976 (the date of enactment of the
Medical Device Amendments of 1976),
generally referred to as postamendments
devices, are classified automatically by
statute into class III without any FDA
rulemaking process. These devices
remain in class Il and require
premarket approval, unless and until
the device is classified or reclassified
into class I or II, or FDA issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the FD&C Act, to a predicate
device that does not require premarket
approval. The Agency determines
whether new devices are substantially
equivalent to predicate devices by
means of premarket notification
procedures in section 510(k) of the
FD&C Act (21 U.S.C. 360(k)) and part
807 (21 CFR part 807) of the regulations.

Section 513(f)(2) of the FD&C Act, as
amended by section 607 of the Food and
Drug Administration Safety and
Innovation Act (Public Law 112-144),
provides two procedures by which a
person may request FDA to classify a
device under the criteria set forth in
section 513(a)(1). Under the first
procedure, the person submits a
premarket notification under section
510(k) of the FD&C Act for a device that
has not previously been classified and,
within 30 days of receiving an order
classifying the device into class III

under section 513(f)(1) of the FD&C Act,
the person requests a classification
under section 513(f)(2). Under the
second procedure, rather than first
submitting a premarket notification
under section 510(k) of the FD&C Act
and then a request for classification
under the first procedure, the person
determines that there is no legally
marketed device upon which to base a
determination of substantial
equivalence and requests a classification
under section 513(f)(2) of the FD&C Act.
If the person submits a request to
classify the device under this second
procedure, FDA may decline to
undertake the classification request if
FDA identifies a legally marketed device
that could provide a reasonable basis for
review of substantial equivalence with
the device or if FDA determines that the
device submitted is not of “low-
moderate risk” or that general controls
would be inadequate to control the risks
and special controls to mitigate the risks
cannot be developed.

In response to a request to classify a
device under either procedure provided
by section 513(f)(2) of the FD&C Act,
FDA will classify the device by written
order within 120 days. This
classification will be the initial
classification of the device.

On June 22, 2013, Argo Medical
Technologies, Inc., submitted a request
for classification of the ReWalk under
section 513(f)(2) of the FD&C Act. The
manufacturer recommended that the
device be classified into class II (Ref. 1).

In accordance with section 513(f)(2) of
the FD&C Act, FDA reviewed the
request in order to classify the device
under the criteria for classification set

forth in section 513(a)(1). FDA classifies
devices into class II if general controls
by themselves are insufficient to
provide reasonable assurance of safety
and effectiveness, but there is sufficient
information to establish special controls
to provide reasonable assurance of the
safety and effectiveness of the device for
its intended use. After review of the
information submitted in the request,
FDA determined that the device can be
classified into class II with the
establishment of special controls. FDA
believes these special controls, in
addition to general controls, will
provide reasonable assurance of the
safety and effectiveness of the device.

Therefore, on June 26, 2014, FDA
issued an order to the requestor
classifying the device into class II. FDA
is codifying the classification of the
device by adding 21 CFR 890.3480.

Following the effective date of this
final classification order, any firm
submitting a premarket notification
(510(k)) for a powered exoskeleton will
need to comply with the special
controls named in this final order. The
device is assigned the generic name
powered exoskeleton, and it is
identified as a prescription device that
is composed of an external, powered,
motorized orthosis used for medical
purposes that is placed over a person’s
paralyzed or weakened limbs for the
purpose of providing ambulation.

FDA has identified the following risks
to health associated specifically with
this type of device, as well as the
measures required to mitigate these
risks in table 1.

TABLE 1—POWERED EXOSKELETON RISKS AND MITIGATION MEASURES

Identified risk

Mitigation measure

Instability, falls, and associated injuries

Bruising, skin abrasion, pressure sores, soft tissue injury .........cc.ccceceeen.

Diastolic hypertension and changes in blood pressure, and heart rate ..

Adverse tissue reaction ....
Premature battery failure

Interference with other electrical equipment/devices

Clinical testing.
Training.

Wireless testing.

(EMI) testing.

Durability testing.
Battery testing.
Labeling.

Clinical testing.
Training.
Labeling.

Clinical testing.
Training.
Labeling.

Battery testing.
Labeling.
EMC/EMI testing.
Labeling.

Electrical safety testing.

Design characteristics.
Non-clinical performance testing.
Water/particle ingress testing.

Software verification, validation, and hazard analysis.

Electromagnetic compatibility (EMC) and electromagnetic interference

Biocompatibility assessment.
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TABLE 1—POWERED EXOSKELETON RISKS

AND MITIGATION MEASURES—Continued

Identified risk

Mitigation measure

Burns, electrical ShOCK .........ccooviiiiiiieieiiiiiines

Device malfunction resulting in unanticipated operation (e.g., device

stoppage, unintended movement).

USE EITOF ovieeieeeeeee et

Thermal testing.
Labeling.
Clinical testing.

Training.

Battery testing.

Wireless testing.
EMC/EMI testing.
Flammability testing.
Labeling.

Clinical testing.
Training.

Labeling.

Electrical safety testing.

Non-clinical performance testing.

Software verification, validation, and hazard analysis.
Electrical safety testing.

Water/particle ingress testing.

FDA believes that the following
special controls, in combination with
the general controls, address these risks
to health and provide reasonable
assurance of the safety and
effectiveness:

¢ Elements of the device materials
that may contact the patient must be
demonstrated to be biocompatible.

e Appropriate analysis/testing must
validate electronic compatibility/
interference (EMC/EMI), electrical
safety, thermal safety, mechanical
safety, battery performance and safety,
and wireless performance, if applicable.

e Appropriate software verification,
validation, and hazard analysis must be
performed.

e Design characteristics must ensure
geometry and materials composition are
consistent with intended use.

¢ Non-clinical performance testing
must demonstrate that the device
performs as intended under anticipated
conditions of use. Performance testing
must include:

O Mechanical bench testing
(including durability testing) to
demonstrate that the device will
withstand forces, conditions, and
environments encountered during use;

O simulated use testing (i.e., cyclic
loading testing) to demonstrate
performance of device commands and
safeguard under worst case conditions
and after durability testing;

O verification and validation of
manual override controls are necessary,
if present;

O the accuracy of device features and
safeguards; and

O device functionality in terms of
flame retardant materials, liquid/
particle ingress prevention, sensor and
actuator performance, and motor
performance.

¢ Clinical testing must demonstrate
safe and effective use and capture any
adverse events observed during clinical
use when used under the proposed
conditions of use, which must include
considerations for:

O Level of supervision necessary and

O environment of use (e.g., indoors
and/or outdoors), including obstacles
and terrain representative of the
intended use environment.

e A training program must be
included with sufficient educational
elements so that upon completion of
training program, the clinician, user,
and companion can:

O Identify the safe environments for
device use,

O use all safety features of device, and

O operate the device in simulated or
actual use environments representative
of indicated environments and use.

¢ Labeling for the Physician and User
must include the following:

O Appropriate instructions, warning,
cautions, limitations, and information
related to the necessary safeguards of
the device, including warning against
activities and environments that may
put the user at greater risk;

O specific instructions and the
clinical training needed for the safe use
of the device, which includes:

= Instructions on assembling the
device in all available configurations;

= instructions on fitting the patient;

= instructions and explanations of all
available programs and how to program
the device;

= instructions and explanation of all
controls, input, and outputs;

= instructions on all available modes
or states of the device;

= instructions on all safety features of
the device; and

= instructions for properly
maintaining the device;

O Information on the patient
population for which the device has
been demonstrated to have a reasonable
assurance of safety and effectiveness;

O pertinent non-clinical testing
information (e.g., EMC, battery
longevity); and

O a detailed summary of the clinical
testing including:

= Adverse events encountered under
use conditions,

= summary of study outcomes and
endpoints, and

= information pertinent to use of the
device including the conditions under
which the device was studied (e.g., level
of supervision or assistance, and
environment of use (e.g., indoors and/or
outdoors) including obstacles and
terrain).

Powered exoskeleton devices are
restricted to patient use only upon the
authorization of a practitioner licensed
by law to administer or use the device;
see section 520(e) of the FD&C Act (21
U.S.C. 360j(e)) and 21 CFR 801.109
(Prescription devices). Prescription-use
restrictions are a type of general controls
as defined in section 513(a)(1)(A)(i) of
the FD&C Act.

Section 510(m) of the FD&C Act
provides that FDA may exempt a class
1I device from the premarket notification
requirements under section 510(k) of the
FD&C Act if FDA determines that
premarket notification is not necessary
to provide reasonable assurance of the
safety and effectiveness of the device.
For this type of device, FDA has
determined that premarket notification
is necessary to provide reasonable
assurance of the safety and effectiveness
of the device. Therefore, this device
type is not exempt from premarket
notification requirements. Persons who
intend to market this type of device
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must submit to FDA a premarket
notification, prior to marketing the
device, which contains information
about the powered exoskeleton they
intend to market.

II. Environmental Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

IIL. Paperwork Reduction Act of 1995

This final order establishes special
controls that refer to previously
approved collections of information
found in other FDA regulations. These
collections of information are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). The collections of information in
part 807, subpart E, regarding premarket
notification submissions have been
approved under OMB control number
0910-0120, and the collections of
information in 21 CFR part 801,
regarding labeling have been approved
under OMB control number 0910-0485.

IV. Reference

The following reference has been
placed on display in the Division of
Dockets Management (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852,
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday, and is available
electronically at http://
www.regulations.gov.

1. K131798: De Novo Request per 513(f)(2)
from Argo Medical Technologies, Inc., dated
June 22, 2013.

List of Subjects in 21 CFR Part 890

Medical devices, Physical medicine
devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 890 is
amended as follows:

PART 890—PHYSICAL MEDICINE
DEVICES

m 1. The authority citation for 21 CFR
part 890 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
3604, 371.

m 2. Add § 890.3480 to subpart D to read
as follows:

§890.3480 Powered exoskeleton.

(a) Identification. A powered
exoskeleton is a prescription device that
is composed of an external, powered,
motorized orthosis used for medical
purposes that is placed over a person’s
paralyzed or weakened limbs for the
purpose of providing ambulation.

(b) Classification. Class II (special
controls). The special controls for this
device are:

(1) Elements of the device materials
that may contact the patient must be
demonstrated to be biocompatible.

(2) Appropriate analysis/testing must
validate electromagnetic compatibility/
interference (EMC/EMI), electrical
safety, thermal safety, mechanical
safety, battery performance and safety,
and wireless performance, if applicable.

(3) Appropriate software verification,
validation, and hazard analysis must be
performed.

(4) Design characteristics must ensure
geometry and materials composition are
consistent with intended use.

(5) Non-clinical performance testing
must demonstrate that the device
performs as intended under anticipated
conditions of use. Performance testing
must include:

(i) Mechanical bench testing
(including durability testing) to
demonstrate that the device will
withstand forces, conditions, and
environments encountered during use;

(ii) Simulated use testing (i.e., cyclic
loading testing) to demonstrate
performance of device commands and
safeguard under worst case conditions
and after durability testing;

(iii) Verification and validation of
manual override controls are necessary,
if present;

(iv) The accuracy of device features
and safeguards; and

(v) Device functionality in terms of
flame retardant materials, liquid/
particle ingress prevention, sensor and
actuator performance, and motor
performance.

(6) Clinical testing must demonstrate
safe and effective use and capture any
adverse events observed during clinical
use when used under the proposed
conditions of use, which must include
considerations for:

(i) Level of supervision necessary, and

(ii) Environment of use (e.g., indoors
and/or outdoors) including obstacles
and terrain representative of the
intended use environment.

(7) A training program must be
included with sufficient educational
elements so that upon completion of
training program, the clinician, user,
and companion can:

(i) Identify the safe environments for
device use,

(ii) Use all safety features of device,
and

(iii) Operate the device in simulated
or actual use environments
representative of indicated
environments and use.

(8) Labeling for the Physician and
User must include the following:

(i) Appropriate instructions, warning,
cautions, limitations, and information
related to the necessary safeguards of
the device, including warning against
activities and environments that may
put the user at greater risk.

(ii) Specific instructions and the
clinical training needed for the safe use
of the device, which includes:

(A) Instructions on assembling the
device in all available configurations;

(B) Instructions on fitting the patient;

(C) Instructions and explanations of
all available programs and how to
program the device;

(D) Instructions and explanation of all
controls, input, and outputs;

(E) Instructions on all available modes
or states of the device;

(F) Instructions on all safety features
of the device; and

(G) Instructions for properly
maintaining the device.

(iii) Information on the patient
population for which the device has
been demonstrated to have a reasonable
assurance of safety and effectiveness.

(iv) Pertinent non-clinical testing
information (e.g., EMC, battery
longevity).

(v) A detailed summary of the clinical
testing including:

(A) Adverse events encountered
under use conditions,

(B) Summary of study outcomes and
endpoints, and

(C) Information pertinent to use of the
device including the conditions under
which the device was studied (e.g., level
of supervision or assistance, and
environment of use (e.g., indoors and/or
outdoors) including obstacles and
terrain).

Dated: February 18, 2015.
Leslie Kux,
Associate Commissioner for Policy.
[FR Doc. 2015-03692 Filed 2—23-15; 8:45 am|
BILLING CODE 4164-01-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2015-0096]

Drawbridge Operation Regulation;
Umpgqua River, Reedsport, OR

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the U.S. 101
Highway Bridge across the Umpqua
River, mile 11.1, at Reedsport, OR. The
deviation is necessary to accommodate
steel bracing repair and electrical station
repair on the bridge. This deviation
allows the U.S. 101 Umpqua River
Bridge to remain in the closed position
during repairs.

DATES: This deviation is effective from
6 a.m. on February 23, 2015 to 11 p.m.
on March 6, 2015.

ADDRESSES: The docket for this
deviation, [USCG-2015-0096] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email the Bridge Administrator, Coast
Guard Thirteenth District; telephone
206—220-7282, email d13-pf-
d13bridges@uscg.mil. If you have
questions on viewing the docket, call
Cheryl Collins, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION: The
Oregon Department of Transportation
requested that the U.S. 101 Umpqua
River drawbridge, near Reedsport
Oregon, remain in the closed-to-
navigation position to facilitate steel
bracing and stanchion repair. The U.S.
101 Bridge crosses the Umpqua River at
mile 11.1 and provides 36 feet of
vertical clearance above mean high
water when in the closed position.
Currently, the U.S. 101 Umpqua River
Bridge is operating under a Temporary
Final Rule (TFR), 33 CFR 117.898(d), 78

FR 70222, that allows the bridge to open
once at 7 a.m. and once at 6 p.m., if an
opening is requested at least six hours
in advance. This TFR is effective from
December 1, 2013 to September 30,
2015.

This deviation period is from 6 a.m.
on February 23, 2015 to 11 p.m. March
6, 2015. The deviation allows the U.S.
101 Umpqua River Bridge, mile 11.1, to
remain in the closed-to-navigation
position and need not open for maritime
traffic from 6 a.m. on February 23, 2015
to 11 p.m. March 06, 2015, except that,
in approximately the second week of the
project, the bridge will open at 7 a.m.
and 6 p.m. on one day only ifa
minimum of 6 hours advanced notice is
given. Mariners needing an opening,
approximately half way through this
project, are requested to coordinate with
the bridge repair Project Inspector, Don
Hyatt, at 541-297-8804, with as much
advanced notice as possible.

Waterway usage on this stretch of the
Umpqua River includes vessels ranging
from occasional commercial tug and
barge to small pleasure craft. Mariners
will be notified and kept informed of
the bridge’s operational status via the
Coast Guard Notice to Mariners
publication and Broadcast Notice to
Mariners as appropriate. The draw span
will not be able to open for emergencies
and there is no immediate alternate
route for vessels to pass. Vessels which
do not require an opening of the bridge
may continue to transit beneath the
bridge during this repair period.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: February 13, 2015.
Steven M. Fischer,

Bridge Administrator, Thirteenth Coast Guard
District.

[FR Doc. 2015-03681 Filed 2—-23-15; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 62
RIN 2900-A050

Supportive Services for Veteran
Families Program

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This rule adopts as final, with
changes, a proposed rule of the
Department of Veterans Affairs (VA) to

amend its regulations concerning the
Supportive Services for Veteran
Families Program (SSVF). In the
proposed rule published on May 9,
2014, VA proposed to make a number of
changes to the SSVF program to
emphasize the intended goals of SSVF.
VA is making minor changes to the
proposed rule based on comments we
received.

DATES: Effective Date: This rule is
effective on March 26, 2015.

FOR FURTHER INFORMATION CONTACT: John
Kuhn, National Center for Homelessness
Among Veterans, Supportive Services
for Veteran Families Program Office
(10NC1), 4100 Chester Avenue, Suite
200, Philadelphia, PA 19104, (877) 737—
0111. (This is a toll-free number.)
SUPPLEMENTARY INFORMATION: On May 9,
2014, VA published a proposed rule in
the Federal Register, at 79 FR 26669, to
amend its regulations concerning the
Supportive Services for Veterans
Families (SSVF) program. Under
authority provided by 38 U.S.C. 2044,
VA has offered grants to eligible entities,
identified in the regulations, that
provide supportive services to very low-
income veterans and families who are at
risk for becoming homeless or who, in
some cases, have recently become
homeless. The program has been a
tremendous success, providing services
to over 62,000 participants in fiscal year
(FY) 2013, 20,000 more than projected.
To date, over 80 percent of those
discharged from SSVF have been placed
in or saved their permanent housing.
VA received 27 comments on the rule,
and many of them supported the
proposed changes in whole or in part.
This final rule adopts the proposed rule
with changes as discussed below.

Definitions

Several commenters offered
suggestions regarding the definition of
various terms. The most common
recommendation was to amend the
definition of the term ‘“homeless.”
Several of these comments
recommended that VA establish
different standards for homelessness in
urban and rural areas. However,
“homeless” is a term defined in statute.
In 38 U.S.C. 2044(f)(3), the term
“homeless” is defined as having the
same meaning given that term in section
103 of the McKinney-Vento
Homelessness Assistance Act, codified
at 42 U.S.C. 11302, which does not
differentiate between urban and rural
areas. Consequently, VA lacks the
authority to vary the definition of
“homeless” between urban and rural
areas. Even if VA did have authority to
apply different definitions for different
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areas, one of the aims for the proposed
rule was to adopt a common definition
that would be used by both VA and the
Department of Housing and Urban
Development (HUD), which similarly
does not contemplate a difference
between urban and rural areas in its
regulatory definition of “homeless.” See
24 CFR 576.2. Use of a common
definition simplifies operations for
community providers and ensures
access to a range of services from both
Departments. This goal was supported
by several commenters, who endorsed
the adoption of a common definition.
VA agrees with these commenters and is
not making a change to the definition of
homeless in this final rule.

The SSVF program does allow for
some variation between urban and rural
areas, and to the extent permitted by
statute at 38 U.S.C. 2044(a)(5) and
2044(f)(6)(C), VA encourages
community providers to consider the
local conditions and needs of veterans
in their community when developing
programs and delivering services. VA
can also use Notices of Funding
Availability (NOFA) to emphasize areas
where SSVF recipients should
concentrate resources or support, and
VA believes the NOFA process provides
sufficient flexibility to address the
needs of urban and rural veterans alike.

One commenter suggested the
definition of homeless be revised to
match that used in the Homeless
Emergency Assistance and Rapid
Transition to Housing (HEARTH) Act,
Public Law 111-22. The changes to the
definition of homeless enacted with the
HEARTH Act are codified at 42 U.S.C.
11302, which is the same definition VA
uses based on 38 U.S.C. 2044(f)(3). VA
believes HUD’s implementing
regulations, at 24 CFR 576.2, take into
account the recent changes in law and
provide the best source for a reference
to homelessness because it will ensure
a common Federal definition for
homeless benefits. Another commenter
suggested that HUD’s definition at 24
CFR 576.2 was out of date and
antiquated, and suggested that VA
should emphasize that veterans who are
at-risk for homelessness should be
eligible. VA’s definition of “homeless”
includes those who are at-risk for
homelessness, and in each NOFA, VA
identifies the prevention of
homelessness among those who are at
risk as the first category of eligible
persons. Additionally, HUD’s
regulations are used to implement the
Homelessness Prevention and Rapid
Rehousing Program and the Emergency
Solutions Grants Program, which are
designed to assist beneficiaries who are
homeless or at risk for homelessness by

coordinating the provision of services
and short-term housing. VA is therefore
not making a change based on these
comments.

Another commenter noted that while
HUD’s definition of “homeless” does
not take into account the length of time
between homeless episodes when
defining chronically homeless, VA
should develop a clearer definition for
chronically homeless as it relates to
other VA homeless assistance programs.
However, and as the commenter notes,
the SSVF program is not designed to
address the problems of the chronically
homeless. Additionally, VA believes
maintaining a common definition with
HUD is important to ensure that
providers are using a term with a
common meaning when providing
services to homeless veterans. VA is not
making a change based on this
comment.

One issue also concerning the
definition of “homeless” was whether
persons temporarily residing with
others (“couch surfing”) are included in
the definition. This issue was raised by
several commenters, some of whom
came to opposite conclusions on the
matter. To clarify, so-called couch
surfers are not literally “homeless,” as
the term is used by HUD and VA, but
they are at risk of homelessness, and
hence could still be eligible for benefits
through the SSVF program. VA annually
produces a NOFA to advise interested
parties to apply for SSVF funding, and
in the NOFA, VA describes different
categories for funding and support.
Category 1 refers to prevention, and
entities providing services to “couch
surfers” would be assisting persons at
risk for homelessness, and hence would
qualify.

VA also received a comment
recommending a revised definition for
the term ““permanent housing” to refer
to housing without a designated length
of stay. VA agrees with this comment
and is revising the definition of
permanent housing accordingly to
clarify that an undesignated length of
stay is one where an individual or
family has a lease that is renewable and
terminable only for cause. This change
will ensure that homeless veterans with
permanent housing will have full
tenancy rights under the law and would
ensure that they cannot be placed into
settings that SSVF is not intended to
support, such as transitional housing or
institutional care facilities.

We also received two
recommendations to add a definition of
“rapid rehousing.” Both commenters
believed that adding this definition
would assist grantees by providing a
better understanding of the principal

mission of SSVF. We agree, and are
adopting the definition of “rapid re-
housing” recommended by one of the
commenters. Both commenters offered
recommendations, and VA is selecting
the proposal with a more robust and
well-developed definition. That
definition will provide that ‘“rapid re-
housing” is an intervention designed to
help individuals and families quickly
exit homelessness and return to
permanent housing. It will emphasize
that rapid re-housing is provided
without preconditions (such as
employment, income, absence of
criminal record, or sobriety), and that
resources and services should be
tailored to the unique needs of the
household. It will clarify that there are
three goals associated with rapid re-
housing: Identifying housing, providing
rent and move-in financial assistance,
and case management and services. We
also state that while a rapid re-housing
program must have all three core
components available, it is not required
that a single entity provide all three
services nor that a household utilize
them all. Although this term is not used
in these regulations, it is a term that is
commonly used in NOFAs and
administration of the SSVF program.

Finally, we received one comment
recommending we amend the definition
for the term “veteran.” While 38 U.S.C.
2044 does not include a definition for
the word “‘veteran,” this term is defined
in statute at 38 U.S.C. 101(2). VA is not
making a change based on this
comment.

Eligibility for SSVF Services

Another related issue raised by
several commenters dealt with
eligibility for SSVF services. One
commenter recommended that children
and former spouses of veterans be
eligible for benefits through the SSVF
program. VA does not have authority to
provide assistance to such persons
unless they are part of a “veteran
family,” which is defined in 38 U.S.C.
2044(f)(7) to include ‘“‘a veteran who is
a single person and a family in which
the head of the household or the spouse
of the head of the household is a
veteran.” The term spouse is defined at
38 U.S.C. 101(31), and does not include
divorcees. VA is not making a change
based on these comments.

One commenter expressed support for
the “but for” test used to determine a
veteran’s eligibility for assistance from
SSVF, but encouraged VA to adopt a
mandatory assessment for application in
VA'’s screening requirements to ensure
consistent and intelligent application of
this standard. Another commenter
suggested that such guidance could be
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provided through a guidebook or
through SSVF University. The “but for”
test determines eligibility by asking if a
veteran would be homeless if SSVF
services were not being provided. This
standard is used in HUD’s programs,
and ensures that recipients are not
determined to be ineligible for a
program’s benefits upon receiving such
benefits. VA does not believe it should
articulate additional requirements in
regulations. VA has published an SSVF
Program Guide (updated March 31,
2014, available online at: http://
www.va.gov/HOMELESS/ssvf/docs/
SSVFUniversity/SSVF Program_Guide_
March31 2014.pdf) that provides
guidance to SSVF recipients to consider
when applying the “but for” test, and
VA’s NOFAs provide further guidance
as well. Indeed, another commenter
supported adoption of the “but for” test
and specifically noted that the next
SSVF NOFA would offer necessary
guidance in this area. As this
commenter assumed, VA will update its
guidance in the next NOFA we issue to
reflect the changes made by this
regulation. VA staff is also available to
assist recipients in making these
determinations when appropriate. VA is
concerned that if it provided further
guidance in regulation, it could produce
a national standard that cannot be
adjusted to account for local variations,
and that hence would be inadequate for
serving homeless veterans and their
families in at least some communities.
VA is not making a change from the
proposed rule based on this comment.

Another commenter suggested that
grantees should focus their resources on
the lowest-income veterans, and that
programs with such a focus tend to have
the greatest results in terms of reducing
homelessness. VA agrees and believes
that the new requirement for grantees to
identify extremely low-income veterans
and target resources to this population
will have a positive effect. Another
commenter recommended that VA pilot
this approach, rather than establish a
common requirement across the
country, to ensure that local variables
are taken into account. VA’s definition
of extremely low-income veteran family
focuses on the area median income
(AMI) specifically so that differences in
income and cost of living can be taken
into account. Additionally, grantees are
located in the communities they serve
and are uniquely equipped to address
the needs of the local homeless
population. VA is not making any
changes based on these comments.

VA received several comments
concerning VA’s proposed standard in
§62.34(f), which would have limited
SSVF emergency housing assistance to

situations where permanent housing has
been identified. In the supplemental
information of the proposed rule, VA
stated that permanent housing must be
both identified and secured. These
commenters expressed concern that the
requirement that such housing be
“secured” could result in homeless
veterans having no short-term
assistance, and would be inconsistent
with the “housing first”” model of the
program. VA agrees with these concerns
and is eliminating the requirement that
such housing be secured. Under the
revised provision, it will be sufficient to
generally identify a housing unit to
provide emergency housing assistance,
as long as the other requirements of
§62.34 are satisfied.

VA also proposed that homeless
veterans could receive up to 72 hours of
emergency housing assistance if no
identified housing is available. In
recognition of a comment that 72 hours
may not always be enough time to
secure housing for a single veteran, VA
is including a new provision that will
allow for continued provision of
emergency housing assistance when the
grantee can certify that no other housing
is available. For example, if a grantee
can certify that no beds are available in
a Grant and Per Diem (GPD) residence
or a Health Care for Homeless Veterans
(HCHYV) residential program, the grantee
can continue to provide emergency
assistance to a homeless veteran through
the SSVF program to ensure the veteran
has a place to stay. VA is also extending
the period of time in which a veteran
and his or her spouse with dependent(s)
can receive emergency housing
assistance from 30 days to 45 days. We
believe that by including this flexibility,
more homeless veterans and their
families will avoid a relapse into
homelessness while waiting for
permanent housing.

One commenter suggested that
extremely low-income veteran families
may need extended assistance, but that
such extensions should be determined
for each individual family through
routine reassessments. VA notes that
SSVF grantees decide the type and
amount of assistance to offer
participants, and that they can provide
sustained support when appropriate.
VA believes that the latitude provided
for extremely low income families in the
proposed rule is appropriate, and that
no further changes are needed as a
result of this comment.

Another commenter suggested that
veterans who are in a GPD program for
more than 30 days should be able to
receive assistance through the SSVF
program. VA notes that such veterans, if
they otherwise meet the eligibility

criteria for the SSVF program, may
receive services from both programs.
SSVF is intended to provide rapid re-
housing assistance through a short-term,
focused intervention. As long as the
assistance that GPD participants require
is consistent with this mission and the
veteran meets established eligibility
criteria, SSVF grantees should not
hesitate to provide services to them. VA
is not making a change based on this
comment.

Another commenter suggested that
the proposed rule would mean that
service-connected disabled women
veterans would not be eligible for
services from the SSVF program if they
did not have a spouse or minor
dependents. This is not a correct
reading of the rule. A veteran family, as
defined in §62.2, includes a veteran
who is a single person. Nothing in the
proposed rule would change this
standard, and as a result, VA is not
making a change based on this
comment.

Finally, one commenter
recommended that VA only include two
categories of eligible veterans under
§62.11: Those needing prevention and
those seeking rapid re-housing. While
these are the two primary forms of
assistance, VA believes the three criteria
identified in § 62.11 represent the best
description of eligible veterans, and
therefore, VA is making no changes
based on this comment.

Types of Covered Services

Several commenters provided
recommendations concerning the types
of services that SSVF assistance should
be able to provide. One commenter
recommended that emergency housing
assistance be available for up to 9
months during any 12 month period to
ensure that families are able to resolve
crises that could otherwise result in
them becoming homeless. The proposed
rule would allow for this extension, so
we are not making any changes based on
this comment.

Commenters recommended that VA
create a separate category of assistance
to cover a reasonable broker’s fee for
finding and arranging permanent
housing. The commenters explained
that broker’s fees are often necessary in
high population density areas, such as
New York City or Los Angeles, and that
fees can sometimes use the entire
available amount of housing stability
assistance. VA agrees with these
comments and is including a new
paragraph (e)(3) under § 62.34 to cover
the category of assistance that would
specifically allow for provision of a
reasonable broker’s fee when
appropriate.


http://www.va.gov/HOMELESS/ssvf/docs/SSVFUniversity/SSVF_Program_Guide_March31_2014.pdf
http://www.va.gov/HOMELESS/ssvf/docs/SSVFUniversity/SSVF_Program_Guide_March31_2014.pdf
http://www.va.gov/HOMELESS/ssvf/docs/SSVFUniversity/SSVF_Program_Guide_March31_2014.pdf
http://www.va.gov/HOMELESS/ssvf/docs/SSVFUniversity/SSVF_Program_Guide_March31_2014.pdf
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Another commenter urged VA to
allow SSVF funds to pay for emergent
medical or dental needs and
medication. We do not believe we have
authority to allow grant recipients to
provide financial assistance for such
purposes, and as a result, are not
making a change based on this
comment. The supportive services VA
can provide are identified at 38 U.S.C.
2044(b), and paragraph (b)(1)(D) of
section 2044 only permits VA to offer
“‘assistance in obtaining and
coordinating the provision of other
public benefits . . . including—(i)
health care services (including obtaining
health insurance).” In this context, VA
interprets the statute to only authorize
making funds available for coordinating
and obtaining health care services from
other providers, not to pay for or furnish
such care or services. Eligible veterans
may receive health care through VA
medical facilities to address their
medical needs.

One commenter suggested VA allow
increased flexibility for child care
services. The commenter noted that
veteran families can have a multitude of
compositions, and that there may not be
adequate community resources to
support a child after school. VA
understands that different families and
children have different needs, but we
believe it is necessary that we establish
some standards to ensure that services
are not provided for children who do
not require child care. We believe that
13 is an appropriate age to draw that
line, as children over that age are
generally considered capable of taking
care of themselves for short periods of
time that would otherwise require
supervision or care. Removing the age
limit could allow misuse of these
benefits, which would result in fewer
resources being available to assist
homeless veterans and their families.

Another commenter recommended
that VA ensure that basic air
conditioning and heating should be an
allowable expense in certain situations.
VA believes that the proposed revisions
would allow this when appropriate. In
§62.36(f), which cites to HUD’s
regulations at 24 CFR 583.300(b), we
establish standards of habitability.
HUD’s regulations provide in 24 CFR
583.300(b)(7) that “[t]he housing must
have adequate heating and/or cooling
facilities in proper operating condition.”
If the residence requires but lacks
heating or cooling based on the local
climate, it would not be eligible for
housing. As a result, VA is not making
a change based on this comment.

One commenter stated that women
veterans look for, but are not finding,
additional assistance from other VA,

Federal, state, or local programs. VA
currently requires SSVF grantees to
coordinate access for other public
benefits, and our reviews of these
programs indicate that such
coordination is taking place. As a result,
we are not making any changes from
this comment.

Another commenter suggested that
the proposed changes to general housing
stability assistance are acceptable if the
limits identified in the rule are
followed. VA intends to ensure that
SSVF grantees adhere to the
requirements of the program, and is not
making a change based on this
comment.

Several commenters recommended
that SSVF funding should be available
to assist homeowners. One commenter
provided several scenarios in which a
homeowner should qualify for financial
assistance, including when the home’s
value is below the local average, when
the home is uneconomical based on the
potential sale price versus the
demolition cost, when the home’s tax
value is less than 100% of the area
median income, or when relocating the
veteran would increase the risk for
homelessness. This commenter argued
that because poverty is often inter-
generational, VA should provide greater
flexibility to assist homeowners.

VA agrees that poverty and
homelessness can impact multiple
generations of a family, and that is why
it has supported the SSVF program,
which provides assistance to a veteran’s
family to help prevent and escape from
homelessness. VA also notes that
homeowners are eligible under
§62.11(a) if they would be lacking a
fixed, regular, and adequate nighttime
residence but for the grantee’s
assistance. Under the proposed rule at
§62.38(a), SSVF grant recipients could
assist homeowners in a number of ways,
but could not provide mortgage
assistance. Homeowners often require
substantial assistance to cover costs or
fees associated with a mortgage, and
hence would require a greater share of
resources than renters or leasers of
property, resulting in an uneven
distribution of assistance. Additionally,
there are many programs at the Federal,
state, and local levels to assist
homeowners with their mortgages. Also,
there is little evidence that homeowners
become homeless upon losing a
property. VA can ensure more persons
receive support through the SSVF
program by excluding mortgage costs
from eligible financial assistance.
Consequently, VA is not making a
change to allow for financial assistance
to cover costs associated with a
mortgage.

One commenter asked VA to clarify
what “other costs associated with home
ownership” includes. This was a phrase
we used in the supplemental
information of the proposed rule to
describe § 62.38(a). That paragraph says
that SSVF funds may not be used to pay
for “mortgage costs or costs needed by
homeowners to assist with any fees,
taxes, or other costs of refinancing.” We
believe this language is clear and refers
to costs associated with paying a
security interest or tax assessment for
real property, and we are not making a
change based on this comment.

One commenter suggested that SSVF
funds be made available to cover the
cost of home repairs or alterations. VA
does not believe this would be an
appropriate use of SSVF funds for the
same reason that mortgage costs are not
included. SSVF is not a capital grant
program, and other programs, such as
Adapted Housing grants overseen by the
Veterans Benefits Administration,
already provide this service. VA is not
making a change based on this
comment.

One commenter suggested that VA
should specifically state that legal
assistance can be made available to
resolve transportation issues. We agree
that difficulty securing transportation
resulting from the lack of a driver’s
license can be an obstacle to escaping
homelessness. While we believe the
proposed rule would have allowed for
this, VA is making a minor revision to
§62.33(g) to specifically note that
authorized legal assistance also includes
assistance such as the lack of a driver’s
license.

One commenter expressed concern
with extending the period of Temporary
Financial Assistance (TFA) because it
could foster more reliance on the
program. As explained in the proposed
rule, VA received feedback from
grantees suggesting that veteran families
at lower levels of income are more
difficult to reach and require more
resources for interventions to succeed.
Based on this feedback, we believe that
the increased benefit amounts will help
ensure that grantees can be successful in
supporting extremely low-income
veteran families while minimizing the
risk that veteran families become
dependent on such assistance over the
long term. As a result, VA is making no
changes based on this comment.

Another commenter recommended
that providers be authorized to make
emergency housing assistance available
once every 2 years instead of once every
3 years, as it is not unusual for a person
who is homeless, formerly homeless, or
at risk of homelessness to face another
crisis that would require emergency
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assistance within a 2 year period of
initially receiving support. VA agrees
with this comment, and is changing the
3 year standard proposed in §62.33 and
34 to now permit such assistance no
more than once every 2 years. These
revisions include changes to
§62.34(c)(1)—-(2), which were not
previously identified in the proposed
rule but which would be inconsistent
given these changes.

Another commenter noted that
limitations on the use of general
housing stability assistance funds is
appropriate, so long as the limits in the
rule are followed, and VA intends to do
so. We are not making a change based
on this comment.

Finally, one commenter suggested
that caps on TFA for otherwise eligible
families fleeing domestic violence
should be lifted in the event that a new
episode of domestic violence occurs.
The commenter noted that this change
would allow SSVF grantees to serve the
immediate needs of households fleeing
domestic violence. VA agrees with this
recommendation and is including a
provision in a new paragraph (e) of
§62.35 that would allow families
experiencing domestic violence to
receive additional TFA resources. This
would apply even if the veteran was the
aggressor in the situation. Under the
law, a veteran family is defined to
include a veteran who is a single
person, and a family in which the head
of household or the spouse of the head
of household is a veteran. 38 U.S.C.
2044(f)(7). Through regulation, VA has
interpreted this to authorize support if
a veteran becomes absent from a
household or dies while other members
of the veteran family are receiving
supportive services for a grace period,
not to exceed 1 year, following the
absence or death of the veteran. 38 CFR
62.35(c). In the event a participant
becomes ineligible to receive supportive
services under this Program, the grantee
must provide the participant with
information on other available programs
or resources. 38 CFR 62.35(d). VA
would apply these same principles and
practices to cases of domestic violence.
Families experiencing domestic
violence should not be forced to remain
in a volatile situation that can
contribute to continued homelessness.
VA is additionally revising the
provisions concerning TFA to
specifically authorize additional
allocations in the event of a subsequent
episode of domestic violence. Receipt of
such support would reset the time
period during which a family could not
receive services under § 62.34; for
example, under § 62.34(b)(1), a
participant may receive payments for

utilities for a maximum of 10 months
during a 2-year period, and the 2-year
period would be re-started after
providing additional assistance under
§62.35(e) for a family fleeing domestic
violence. It is important to understand
that these benefits will be provided on
a temporary basis and grantees should
work to connect the family with other
resources within the Continuum of Care.
In addition, these benefits will only be
available for families who are already
receiving supportive services through
this Program. If a family has previously
left the household of an eligible veteran
and seeks services from this Program,
VA would not be able to provide
support.

In developing the final rule, VA
identified an area of potential confusion
or conflict. In proposed § 62.34(a)(1),
VA proposed allowing for rental
assistance to be used to pay for penalties
or fees incurred and required to be paid
by the participant under an existing
lease or court order. In proposed
§62.38(g), VA proposed prohibiting
grantees from using supportive services
grant funds to pay for court-ordered
judgments or fines. These provisions
could be read in conflict, but were not
intended to be. To remove any
confusion, VA is modifying § 62.38(g) to
prohibit the use of funds to pay for
court-ordered judgments, except when
such payments are authorized under
§62.34(a)(1). This revision is purely
technical and will clarify VA’s original
intent.

Logistical and Operational Issues

Several commenters raised questions
or offered recommendations on the
logistics and operations of the SSVF
program. One asked if the proposed
revisions would prohibit a participating
organization from reviewing the
classification of participants to
determine in which category they
should be placed. The rule only requires
that a reclassification occur once every
3 years, but it does not prohibit a review
more often than that, so if a provider
wanted to review these classifications
more frequently, they would be free to
do so. VA is not making a change based
on this comment.

One commenter, in noting the
proposed changes, suggested that the
percentage of funds allocated for
homelessness prevention should be
increased to support extremely low-
income veteran families, case
management services, and other
supportive services. Determinations
regarding the allocation of funds are
outside the scope of this rule, as they
are announced in each year’s NOFA.
Future NOFAs will consider the

changes made by this rule when
allocating resources. The same
commenter suggested that grant
recipients in the same geographic area
will coordinate outreach efforts to
identify appropriate veteran families.
This is a stated expectation for the
program already, and VA agrees with
this approach wholeheartedly. Such a
strategy will ensure that assistance is
available for more veterans in a given
area. VA is not making a change based
on this comment.

One commenter also recommended
that VA provide more HUD-VA
Supportive Housing (HUD-VASH)
vouchers to assist veterans in securing
housing. This comment is outside the
scope of this rulemaking, and the
number of the HUD-VASH vouchers
issued each year is determined based on
the availability of appropriations. As a
result, VA is not making a change based
on this comment.

Two commenters suggested that
participation in a Continuum of Care’s
(CoC) coordinated assessment system
should be required for participating
grantees. VA agrees with this
recommendation, and adopts the
specific language provided by one
commenter in this area as a new
paragraph (g) in § 62.36. Specifically,
VA will require grantees to participate
in the “development, implementation,
and ongoing operations of their local
Continuum of Care’s coordinated
assessment system, or equivalent, as
described in the McKinney-Vento Act as
amended by the HEARTH Act.” Many
providers under the SSVF program are
already familiar with participating in
these efforts, and VA agrees with the
commenters that this will compel
greater collaboration among VA, HUD,
and CoC partners and strengthen VA’s
oversight of coordination activities
among all grantees and their
communities.

Another commenter recommended
that VA allow SSVF administrators to
exceed identified limits on the amount
of assistance that can be provided in a
limited number of cases. While VA
understands the point that some special
cases may require assistance in excess of
the limits, allowing exceptions to these
limits would be counterproductive by
encouraging high resource use to a small
number of veterans at the expense of
providing assistance to a larger number
of veterans. Moreover, these exceptions
could ultimately render the rule
meaningless, and the administrative
burden for tracking or approving such
exceptions would divert resources from
assisting homeless veterans. As a result,
VA is not making changes based on this
comment.
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Another commenter offered a similar
recommendation by suggesting that
rather than establishing maximum
amounts of financial assistance that can
be offered over a set period of time (e.g.,
no more than $1,500 per 2-year period
for general housing stability under
§62.34(e)(2)), VA should allow smaller
amounts of assistance over a longer
period of time. We believe that such a
system would be extremely difficult to
administer and would provide limited
benefits for veterans. SSVF grantees
would have to track every allocation
made to every veteran family for every
purpose to determine if such allocations
were in excess of the authorized amount
over an extended period of time. This
would require greater overhead
expenses, which would detract from the
amount made available to homeless
veterans.

One commenter expressed concern
that funds distributed through the SSVF
program were being provided to
grantees in the Atlanta metro area who
were not using these resources to
provide assistance to homeless veterans.
The commenter asked that no funding
be provided to these entities until after
there has been a formal investigation by
the Office of Inspector General (OIG).
VA takes seriously any concerns about
the allocation of available resources.
OIG recently completed an audit of the
SSVF program (“Audit of the
Supportive Services for Veterans
Families Program,” OIG Report 13—
01959-109, published March 31, 2014)
and found that it has “adequate
financial controls in place that are
working as intended to provide
reasonable assurance that funds are
appropriately expended by grantees.”
VA forwarded this comment to the OIG,
which has authority to determine
whether it will conduct a review. If OIG
investigates and finds there are or were
issues, we will take appropriate
corrective action to ensure that
resources are used for authorized
purposes only.

Based on the rationale set forth in the
preamble to the proposed rule and in
this preamble, VA is adopting the
proposed rule as a final rule, with the
above stated changes.

Effect of Rulemaking

Title 38 of the Code of Federal
Regulations, as revised by this final
rulemaking, represents VA’s
implementation of its legal authority on
this subject. Other than future
amendments to this regulation or
governing statutes, no contrary guidance
or procedures are authorized. All
existing or subsequent VA guidance
must be read to conform with this

rulemaking if possible or, if not
possible, such guidance is superseded
by this rulemaking.

Paperwork Reduction Act

Although this action contains
provisions constituting collections of
information, at 38 CFR 62.20, 62.36, and
62.60, under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3521), no new or proposed
revised collections of information are
associated with this final rule. The
information collection requirements for
§§62.20, 62.36, and 62.60 are currently
approved by the Office of Management
and Budget (OMB) and have been
assigned OMB control number 2900—
0757.

In §62.20(a), we state that the
collection of information must include a
description of how the applicant will
ensure that the program is targeted to
very-low income families. Under the
current OMB-approved application, VA
Form 10-10072, VA requires the
applicant to “[d]escribe the proposed
outreach and referral plan to identify
and assist eligible very low-income
Veteran families who are most in need
of supportive services.” The current
application specifies that the response
should include an explanation of the
“[ildentification of target population(s)
to be served.” Because this specific
question on the application correlates
directly with the requirement that we
are adding in §62.20(a), the information
collection and corresponding burden
hours remain unchanged.

In a final rule published on November
10, 2010, we stated that OMB had
approved collections of information
contained in, inter alia, §62.36(c). 75 FR
68975, 68979-80, Nov. 10, 2010. In both
the proposed and final regulation, a
collection also appeared in § 62.36(a).
That collection required grantees to
classify all participants and verify and
document participant eligibility at least
once every 3 months. The verification of
eligibility is reflected on VA Form 10—
0508b, one of the forms approved by
OMB and assigned OMB control number
29000757, which requires quarterly
reports of detailed information and data
on participant screenings and
compliance with all SSVF requirements.
However, the requirement to reclassify
participants every 3 months was not
contained on that form. In §62.36(a), we
remove the requirement that grantees
reclassify participant eligibility every 3
months; however, we retain the
requirement that the grantee certify
participant eligibility. Therefore,
although we are amending the
collection that appears at § 62.36(a), the
amendment will not result in a change

to the form. Moreover, although we
omitted specific reference to §62.36(a)
in the final rulemaking published on
November 10, 2010, we did in fact seek
approval for the collection requirements
in VA Form 10-0508b, which appear in
this rule. Therefore, we do not believe
that this rulemaking contains
amendments to collections approved
under OMB control number 2900-0757.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. This final rule
will only impact those entities that
choose to participate in SSVF. Small
entity applicants will not be affected to
a greater extent than large entity
applicants. Small entities must elect to
participate, and it is considered a
benefit to those who choose to apply. To
the extent this final rule will have any
impact on small entities, it will not have
an impact on a substantial number of
small entities. In FY 2013, 151
organizations successfully submitted
applications for SSVF funding and
would be effected by this rule. The
changes described in this rule should
have a positive impact compared to the
existing rule, as changes will generally
aid grantees in providing service and
thereby reduce time demands. On this
basis, the Secretary certifies that the
adoption of this final rule will not have
a significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612.
Therefore, pursuant to 5 U.S.C. 605(b),
this rulemaking is exempt from the
initial and final regulatory flexibility
analysis requirements of 5 U.S.C. 603
and 604.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” requires review by
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OMB, unless OMB waives such review,
as “‘any regulatory action that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) Create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined, and it has been
determined not to be a significant
regulatory action under Executive Order
12866. VA’s impact analysis can be
found as a supporting document at
http://www.regulations.gov, usually
within 48 hours after the rulemaking
document is published. Additionally, a
copy of the rulemaking and its impact
analysis are available on VA’s Web site
at http://www.va.gov/orpm/, by
following the link for VA Regulations
Published from FY 2004 to FYTD.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule will have no
such effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.009, Veterans Medical Care Benefits,
and 64.033, VA Supportive Services for
Veteran Families Program.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. Jose
D. Riojas, Chief of Staff, approved this

document on February 12, 2015, for
publication.

List of Subjects in 38 CFR Part 62

Administrative practice and
procedure, Day care, Disability benefits,
Government contracts, Grant programs-
health, Grant programs-social services,
Grant programs-transportation, Grant
programs-veterans, Grants-housing and
community development, Heath care,
Homeless, Housing, Housing assistance
payments, Indian-lands, Individuals
with disabilities, Low and moderate
income housing, Manpower training
program, Medicare, Medicaid, Public
assistance programs, Public housing,
Relocation assistance, Rent subsidies,
Reporting and recordkeeping
requirements, Rural areas, Social
Security, Supplemental Security Income
(SSI), Travel and transportation
expenses, Unemployment
compensation, Veterans.

Dated: February 19, 2015.
William F. Russo,
Acting Director, Office of Regulation Policy
& Management, Office of the General Counsel,
U.S. Department of Veterans Affairs.

For the reasons set out in the
preamble, the Department of Veterans
Affairs amends 38 CFR part 62 as
follows:

PART 62—SUPPORTIVE SERVICES
FOR VETERAN FAMILIES PROGRAMS

m 1. The authority citation for part 62
continues to read as follows:

Authority: 38 U.S.C. 501, 2044, and as
noted in specific sections.
m 2. Amend § 62.2 by:
m a. Removing the definition of
“Emergency supplies”.
m b. Adding the definitions of
“Emergency housing”, “Extremely low-
income veteran family”, “General
housing stability assistance”, and
“Rapid re-housing”, in alphabetical
order.
m c. Revising the definitions of
“Homeless”, “Occupying permanent
housing”, and “Permanent housing”.
The additions and revisions read as
follows:

§62.2 Definitions.

* * * * *

Emergency housing means temporary
housing provided under § 62.34(f) that
does not require the participant to sign
a lease or occupancy agreement.

Extremely low-income veteran family
means a veteran family whose annual
income, as determined in accordance
with 24 CFR 5.609, does not exceed 30
percent of the median income for an
area or community.

General housing stability assistance
means the provision of goods or
payment of expenses that are directly
related to supporting a participant’s
housing stability and are authorized
under § 62.34(e).

* * * * *

Homeless has the meaning given that
term in 24 CFR 576.2.

* * * * *

Occupying permanent housing means
meeting any of the conditions set forth
in §62.11.

* * * * *

Permanent housing means
community-based housing without a
designated length of stay where an
individual or family has a lease in
accord with state and Federal law that
is renewable and terminable only for
cause. Examples of permanent housing
include, but are not limited to, a house
or apartment with a month-to-month or
annual lease term or home ownership.

* * * * *

Rapid re-housing means an
intervention designed to help
individuals and families quickly exit
homelessness and return to permanent
housing. Rapid re-housing assistance is
offered without preconditions (such as
employment, income, absence of
criminal record, or sobriety) and the
resources and services provided are
typically tailored to the unique needs of
the household. The three core
components of rapid re-housing include
housing identification, rent and move-in
financial assistance, and rapid re-
housing case management and services.
While a rapid re-housing program must
have all three core components
available, it is not required that a single
entity provide all three services nor that
a household utilize them all.

* * * * *

m 3. Revise §62.11 to read as follows:

§62.11 Participants—occupying
permanent housing.

A very low-income veteran family
will be considered to be occupying
permanent housing if the very low-
income veteran family:

(a) Is residing in permanent housing
and at risk of becoming homeless, per
conditions in paragraph (b)(1) of this
section, but for the grantee’s assistance;

(b)(1) Is lacking a fixed, regular, and
adequate nighttime residence, meaning:

(i) That the veteran family’s primary
nighttime residence is a public or
private place not designed for or
ordinarily used as a regular sleeping
accommodation for human beings,
including a car, park, abandoned bus or
train station, airport, or camping
ground;
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(ii) That the veteran family is living in
a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements
(including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals); or

(iii) That the veteran family is exiting
an institution where the veteran family
resided for 90 days or less and who
resided in an emergency shelter or place
not meant for human habitation
immediately before entering that
institution;

(2) Are at risk to remain in the
situation described in paragraph (b)(1)
of this section but for the grantee’s
assistance; and

(3) Scheduled to become a resident of
permanent housing within 90 days
pending the location or development of
housing suitable for permanent housing;
or

(c) Has met any of the conditions
described in paragraph (b)(1) of this
section after exiting permanent housing
within the previous 90 days to seek
other housing that is responsive to the
very low-income veteran family’s needs
and preferences.

Note to paragraph (c): For limitations on
the provision of supportive services to
participants classified under paragraph (c) of
this section, see §62.35.

(Authority: 38 U.S.C. 501, 2044)
m 4. Amend §62.20 by:
m a. Redesignating paragraphs (a)(2)
through (7) as paragraphs (a)(3) through
(8) respectively.
m b. Adding a new paragraph (a)(2).
m c. Adding a parenthetical at the end of
the section.

The additions to read as follows:

§62.20 Applications for supportive
services grants.

(a) * * %

(2) A description of how the applicant
will ensure that services are provided to
very low-income veteran families for
whom:

(i) No appropriate housing options
have been identified for the veteran
family; and

(ii) The veteran family lacks the
financial resources and/or support
networks to obtain or remain in

permanent housing;
* * * * *

(The Office of Management and Budget

has approved the information collection
provisions in this section under control
number 2900-0757.)

m 5. Amend § 62.22 by revising
paragraph (b)(2)(i) to read as follows:

§62.22 Scoring criteria for supporting
services grant applicants.

* * * * *

(b) EE

(2) * % %

(i) Applicant has a feasible outreach
and referral plan to identify and assist
very low-income veteran families
occupying permanent housing that may
be eligible for supportive services and
are most in need of supportive services.
The plan ensures that the applicant’s
program will assist very low-income
families who also meet the requirements
of §62.20(a)(2).

* * * * *

m 6. Amend § 62.31 by:
m a. Revising the introductory text.
m b. In paragraph (d), removing the word
“and”.
m c. In paragraph (e), removing the
period at the end of the paragraph and
adding in its place ““; and”.
m d. Adding paragraph (f).

The revisions and additions read as
follows:

§62.31 Supportive service: Case
management services.

Grantees must provide case
management services that prioritize
housing stability as the primary goal of
SSVF services and include, at a
minimum:

* * * * *

(f) Assisting participants in locating,
obtaining, and retaining suitable
permanent housing. Such activities may
include: Identifying appropriate
permanent housing and landlords
willing to work with homeless veteran
families; tenant counseling; mediation

with landlords; and outreach to
landlords.

* * * * *

m 7. Amend § 62.33 by:
m a. Revising paragraph (c).
m b. In paragraph (d)(3)(i), removing
““$1,000” and adding in its place
“$1,200".
m c. Revising paragraph (g).
m d. Revising paragraph (h) introductory
text.
m e. Revising paragraph (h)(2)(i).

The revisions read as follows:

§62.33 Supportive service: Assistance in
obtaining and coordinating other public
benefits.

* * * * *

(c) Personal financial planning
services, which include, at a minimum,
providing recommendations regarding
day-to-day finances and achieving long-
term budgeting and financial goals.
SSVF funds may pay for credit
counseling and other services necessary
to assist participants with critical skills

related to household budgeting,
managing money, accessing a free
personal credit report, and resolving
credit problems.

* * * * *

(g) Legal services, including court
filing fees, to assist a participant with
issues that interfere with the
participant’s ability to obtain or retain
permanent housing or supportive
services, including issues that affect the
participant’s employability and
financial security (such as the lack of a
driver’s license). However, SSVF funds
may not be used to pay for court-
ordered judgments or fines, pursuant to
§62.38.

(h) Child care for children under the
age of 13, unless disabled. Disabled
children must be under the age of 18.

Child care includes the:
(2) * *x %

(i) Payments for child care services
must be paid by the grantee directly to
an eligible child care provider and
cannot exceed a maximum of 6 months
in a 12-month period, and 10 months
during a 2-year period, such period
beginning on the date that the grantee
first pays for child care services on
behalf of the participant. For extremely
low-income veteran families, payments
for child care services on behalf of that
participant cannot exceed 9 months in
a 12-month period and 12 months
during a 2-year period, such period
beginning on the date that the grantee
first pays for child care services on
behalf of the participant.

* * * * *

m 8. Amend § 62.34 by:
m a. Revising paragraphs (a)(1), (b)(1),
(c)(1) and (2), and (e).
m b. Redesignating paragraph (f) as
paragraph (g).
m c. Adding a new paragraph (f).

The revisions and addition read as
follows:

§62.34 Other supportive services.
* * * * *

(a) * *x %

(1) A participant may receive rental
assistance for a maximum of 10 months
during a 2-year period (consecutive or
nonconsecutive), such period beginning
on the date that the grantee first pays
rent on behalf of the participant;
however, a participant cannot receive
rental assistance for more than 6 months
in any 12-month period beginning on
the date that the grantee first pays rent
on behalf of the participant. For
extremely low-income veteran families,
payments for rent cannot exceed 9
months in any 12-month period and 12
months during a 2-year period, such
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period beginning on the date that the
grantee first pays rent on behalf of the
participant. The rental assistance may
be for rental payments that are currently
due or are in arrears, and for the
payment of penalties or fees incurred by
a participant and required to be paid by
the participant under an existing lease
or court order. In all instances, rental
assistance may only be provided if the
payment of such rental assistance will
directly allow the participant to remain
in permanent housing or obtain
permanent housing.

* * * * *

(b) EE I

(1) A participant may receive
payments for utilities for a maximum of
10 months during a 2-year period, such
period beginning on the date that the
grantee first pays utility fees on behalf
of the participant; provided, however,
that a participant cannot receive
payments for utilities for more than 6
months in any 12-month period
beginning on the date that the grantee
first pays a utility payment on behalf of
the participant. For extremely low-
income veteran families, payments for
utilities cannot exceed 9 months in any
12-month period and 12 months during
a 2-year period, such periods beginning
on the date that the grantee first pays a
utility payment on behalf of the
participant. The payment for utilities
may be for utility payments that are
currently due or are in arrears, provided
that the payment of such utilities will
allow the participant to remain in
permanent housing or obtain permanent
housing.

* * * * *

(C) I

(1) A participant may receive
assistance with the payment of a
security deposit a maximum of one time
in every 2-year period, such period
beginning on the date the grantee pays
a security deposit on behalf of a
participant.

(2) A participant may receive
assistance with the payment of a utility
deposit a maximum of one time in every
2-year period, such period beginning on
the date the grantee pays a utility
deposit on behalf of a participant.

* * * * *

(e) General housing stability
assistance. (1) A grantee may provide to
a participant items necessary for a
participant’s life or safety on a
temporary basis, in order to address a
participant’s emergency situation.

(2) A grantee may pay directly to a
third party (and not to a participant), in
an amount not to exceed $1,500 per
participant during any 2-year period,
beginning on the date that the grantee

first submits a payment to a third party,
the following types of expenses:

(i) Expenses associated with gaining
or keeping employment, such as
obtaining uniforms, tools, certifications,
and licenses.

(ii) Expenses associated with moving
into permanent housing, such as
obtaining basic kitchen utensils,
bedding, and other supplies.

(iii) Expenses necessary for securing
appropriate permanent housing, such as
fees for housing applications, housing
inspections, or background checks.

(3) A grantee may pay directly to a
third party (and not to a participant) a
reasonable amount for a broker’s fee
when such a third party has assisted in
identifying permanent housing. The
reasonableness of a fee will be
determined based on conditions in the
local housing market.

(f) Emergency housing assistance. If
permanent housing, appropriate shelter
beds and transitional housing are not
available and subsequent rental housing
has been identified generally but is not
immediately available for move-in by
the participant, then a grantee may
place a participant in emergency
housing, subject to the following
limitations:

(1) Placement for a single veteran may
not exceed 72 hours, unless the grantee
can certify that appropriate shelter beds
and transitional housing are still
unavailable at the end of the 72 hour
period.

(2) Placement for a veteran and his or
her spouse with dependent(s) may not
exceed 45 days.

(3) A participant may be placed in
emergency housing only once during
any 2-year period, beginning on the date
that the grantee first pays for emergency
housing on behalf of the participant.

(4) Permanent housing will be
available before the end of the period
during which the participant is placed
in emergency housing.

(5) The cost of the emergency housing
must be reasonable in relation to the
costs charged for other available
emergency housing considering the
location, quality, size, and type of the

emergency housing.
* * * * *

m 9. Amend § 62.35 by:
m a. Revising paragraph (a).
m b. In paragraph (b), remove

“§62.11(a)(3)” and add in its place
“§62.11(c)” in all places it occurs.

m c. Adding a new paragraph (e).
The revision and additions read as
follows:

§62.35 Limitations on and continuations
of the provision of supportive services to
certain participants.

(a) Extremely low-income veteran
families. A participant classified as an
extremely low-income veteran family
will retain that designation as long as
the participant continues to meet all
other eligibility requirements.

* * * * *

(e) Families fleeing domestic violence.
Notwithstanding the limitations in
§ 62.34 concerning the maximum
amount of assistance a family can
receive during defined periods of time,
a household may receive additional
assistance if it otherwise qualifies for
assistance under this Part and is fleeing
from a domestic violence situation. A
family may qualify for assistance even if
the veteran is the aggressor or
perpetrator of the domestic violence.
Receipt of assistance under this
provision resets the tolling period for
the limitations on the maximum amount
of support that can be provided in a
given amount of time under § 62.34.

* * * * *

m 10. Amend § 62.36 by:

m a. Revising paragraph (a).

m b. Adding new paragraphs (f) and (g).
m c. Adding a parenthetical at the end of
the section.

The revision and additions read as
follows:

§62.36 General operation requirements.

(a) Eligibility documentation. Prior to
providing supportive services, grantees
must verify and document each
participant’s eligibility for supportive
services and classify the participant
under one of the categories set forth in
§62.11. Grantees must recertify the
participant’s eligibility as a very low-
income veteran family at least once
every 3 months.

* * * * *

(f) Habitability standards. (1) Grantees
using supportive services grant funds to
provide rental assistance, payments of
utilities fees, security deposits, or
utilities deposits, as set forth under
§62.34, on behalf of a participant
moving into a new (different) housing
unit will be required to conduct initial
and any appropriate follow-up
inspections of the housing unit into
which the participant will be moving.
Such inspections shall ensure that the
housing unit meets the conditions set
forth in 24 CFR 583.300(b) and do not
require the use of a certified inspector.
Inspections should occur no later than
three (3) working days after the housing
unit has been identified to the SSVF
grantee, unless the Alternative
Inspection Method is used to meet the
requirements of this paragraph.
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(2) Alternative inspection method. An
inspection of a property will be valid for
purposes of this paragraph if:

(i) The inspection was conducted
pursuant to the requirements of a
Federal, State, or local housing program
(including, but not limited to, the Home
investment partnership program under
title II of the Cranston-Gonzalez
National Affordable Housing Act or the
low-income housing tax credit program
under section 42 of the Internal Revenue
Code of 1986);

(ii) If the inspection was not
conducted pursuant to the requirements
of a Federal housing program, the public
housing agency has certified to the
Secretary that such standard or
requirement provides the same (or
greater) protection to occupants of
inspected dwelling units;

(iii) Pursuant to the inspection, the
property was determined to meet the
requirements regarding housing quality
or safety applicable to properties
assisted under such program; and

(iv) The inspection was conducted
within the past 2 years.

(g) Continuum of Care coordinated
assessment. Grantees must participate
in the development, implementation,
and ongoing operations of their local
Continuum of Care’s coordinated
assessment system, or equivalent, as
described in the McKinney-Vento Act,
as amended by the HEARTH Act (42
U.S.C. 11302).

* * * * *

(The Office of Management and Budget

has approved the information collection
provisions in this section under control

number 2900-0757.)

m 11. Add §62.38 to read as follows:

§62.38 Ineligible activities.

Notwithstanding any other section in
this part, grantees are not authorized to
use supportive services grant funds to
pay for the following:

(a) Mortgage costs or costs needed by
homeowners to assist with any fees,
taxes, or other costs of refinancing.

(b) Construction or rehabilitation of
buildings.

(c) Home care and home health aides
typically used to provide care in
support of daily living activities. This
includes care that is focused on
treatment for an injury or illness,
rehabilitation, or other assistance
generally required to assist those with
handicaps or other physical limitations.

(d) Credit card bills or other consumer
debt.

(e) Medical or dental care and
medicines.

(f) Direct cash assistance to
participants.

(g) Court-ordered judgments or fines,
except for those supported under
§62.34(a)(1).

(h) Pet care.

(i) Entertainment activities.

(Authority: 38 U.S.C. 501, 2044)
m 12. Amend § 62.60 by adding a

parenthetical at the end of the section to
read as follows:

§62.60 Program or budget changes and
corrective action plans.
* * * * *

(The Office of Management and Budget
has approved the information collection
provisions in this section under control
number 2900-0757.)

[FR Doc. 2015-03753 Filed 2—-23-15; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 60, 61, and 63

[EPA-R06—-OAR-2010-1054; FRL-9923-11—
Region 6]

New Source Performance Standards
and National Emission Standards for
Hazardous Air Pollutants; Delegation
of Authority to Louisiana

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule; delegation of
authority.

SUMMARY: The Louisiana Department of
Environmental Quality (LDEQ) has
submitted updated regulations for
receiving delegation of Environmental
Protection Agency (EPA) authority for
implementation and enforcement of
New Source Performance Standards
(NSPS) and National Emission
Standards for Hazardous Air Pollutants
(NESHAPs) for all sources (both part 70
and non-part 70 sources). The
delegation of authority under this action
does not apply to sources located in
Indian Country. EPA is providing notice
that it is updating the delegation of
certain NSPS to LDEQ, and taking direct
final action to approve the delegation of
certain NESHAPs to LDEQ.

DATES: This rule is effective on April 27,
2015 without further notice, unless EPA
receives relevant adverse comment by
March 26, 2015. If EPA receives such
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that the updated
NESHAPs delegation will not take
effect; however, the NSPS delegation
will not be affected by such action.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R06—

OAR-2007-0488, by one of the
following methods:

o www.regulations.gov. Follow the
on-line instructions.

e Email: Mr. Rick Barrett at
barrett.richard@epa.gov. Please also
send a copy by email to the person
listed in the FOR FURTHER INFORMATION
CONTACT section below.

e Mail or delivery: Mr. Rick Barrett,
Air Permits Section (6PD-R),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733.

Instructions: Direct your comments to
Docket No. EPA-R06—-OAR—-2007—0488.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information through
http://www.regulations.gov or email, if
you believe that it is CBI or otherwise
protected from disclosure. The http://
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment along with
any disk or CD-ROM submitted. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters and any form of
encryption and be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
WWW.ekpa.gov/epahome/dockets.htm.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available at
either location (e.g., CBI).
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FOR FURTHER INFORMATION CONTACT: Mr.
Rick Barrett, (214) 665-7227,
barrett.richard@epa.gov. To inspect the
hard copy materials, please schedule an
appointment with Mr. Barrett or Mr. Bill
Deese at (214) 665—7253.
SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
or “our” refers to EPA.
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1. What does this action do?

EPA is providing notice that it is
delegating authority for implementation
and enforcement of certain NSPS to
LDEQ. EPA is also taking direct final
action to approve the delegation of
certain NESHAPs to LDEQ. With this
delegation, LDEQ has the primary
responsibility to implement and enforce
the delegated standards.

II. What is the authority for delegation?

Section 111(c)(1) of the Clean Air Act
(CAA) authorizes EPA to delegate
authority to any state agency which
submits adequate regulatory procedures
for implementation and enforcement of
the NSPS program. The NSPS standards
are codified at 40 CFR part 60.

Section 112(1) of the CAA and 40 CFR
part 63, subpart E, authorizes EPA to
delegate authority to any state or local
agency which submits an adequate
regulatory program for implementation
and enforcement of emission standards
for hazardous air pollutants. The
hazardous air pollutant standards are
codified at 40 CFR parts 61 and 63.

III. What criteria must Louisiana’s
programs meet to be approved?

In order to receive delegation of
NSPS, a state must develop and submit
to the EPA a procedure for
implementing and enforcing the NSPS
in the state, and their regulations and
resources must be adequate for the
implementation and enforcement of the
NSPS. EPA initially approved

Louisiana’s program for the delegation
of NSPS on February 22, 1982 (47 FR
07665). EPA reviewed the laws of the
State and the rules and regulations of
the Louisiana Department of Natural
Resources (now the LDEQ) and
determined the State’s procedures,
regulations and resources adequate for
the implementation and enforcement of
the NSPS program. This action notifies
the public that EPA is updating LDEQ’s
delegation to implement and enforce
certain additional NSPS.

As to the NESHAP standards in 40
CFR parts 61 and 63, section 112(1)(5) of
the CAA enables EPA to approve state
air toxics programs or rules to operate
in place of the Federal air toxics
program or rules. 40 CFR part 63,
subpart E governs EPA’s approval of
State programs or rules under section
112(1).

EPA will approve the State’s
submittal of a program for
implementation and enforcement of the
NESHAPs if we find that:

(1) The State program is “no less
stringent” than the corresponding
Federal program or rule;

(2) The State has adequate authority
and resources to implement the
program;

(3) The schedule for implementation
and compliance is sufficiently
expeditious; and

(4) The program otherwise complies
with Federal guidance.

In order to obtain approval of its
program to implement and enforce
Federal section 112 rules as
promulgated without changes (straight
delegation), a State must demonstrate
that it meets the approval criteria of 40
CFR 63.91(d). 40 CFR 63.91(d)(3)
provides that interim or final Title V
program approval will satisfy the
criteria of 40 CFR 63.91(d) for part 70
sources (sources required to obtain
operating permits pursuant to Title V of
the Clean Air Act).

IV. How did LDEQ meet the approval
criteria?

As to the NSPS standards in 40 CFR
part 60, LDEQ adopted the Federal
standards via incorporation by
reference. The LDEQ regulations are,
therefore, at least as stringent as EPA’s
rules. See 40 CFR 60.10(a). Also, in the
EPA initial approval of NSPS
delegation, we determined that the State
developed procedures for implementing
and enforcing the NSPS in the State,
and that the State’s regulations and
resources are adequate for the
implementation and enforcement of the
NSPS program. See 47 FR 07665
(February 22, 1982).

As to the NESHAP standards in 40
CFR parts 61 and 63, as part of its Title
V submission LDEQ stated that it
intended to use the mechanism of
incorporation by reference to adopt
unchanged Federal section 112
standards into its regulations. This
commitment applied to both existing
and future standards as they applied to
part 70 sources. EPA’s final interim
approval of Louisiana’s Title V
operating permits program delegated the
authority to implement certain
NESHAPs to the State. See 60 FR 17750
(April 7, 1995). EPA promulgated final
full approval of the State’s operating
permits program on September 12, 1995.
See 60 FR 42296. These interim and
final title V program approvals satisfy
the upfront approval criteria of 40 CFR
63.91(d). Under 40 CFR 63.91(d)(2),
once a state has satisfied the up-front
approval criteria, it needs only to
reference the previous demonstration
and reaffirm that it still meets the
criteria for any subsequent submittals
for delegation of the section 112
standards. LDEQ has affirmed that it
still meets the up-front approval criteria.

V. What is being delegated?

By letter dated November 30, 2010,
EPA received a request from Louisiana
to update LDEQ’s NSPS delegation and
NESHAPs delegation. With certain
exceptions noted in section VI below,
LDEQ’s request included NSPS in 40
CFR part 60, and NESHAPs in 40 CFR
part 61 and 63, as amended between
July 2, 2008 and July 1, 2009.

By letter dated May 28, 2013, EPA
received a second request from
Louisiana to update LDEQ’s NSPS
delegation. Louisiana’s request only
included NSPS in 40 CFR part 60,
subpart OOOO, Standards of
Performance for Crude Oil and Natural
Gas Production, Transmission and
Distribution, as promulgated by EPA on
August 16, 2012 (77 FR 49490).

By letter dated June 21, 2013, EPA
received a third request from Louisiana
to update LDEQ’s NSPS delegation and
NESHAPs delegation. With certain
exceptions noted in section VI below,
Louisiana’s request included NSPS in
40 CFR part 60, and NESHAPs in 40
CFR parts 61 and 63, as amended
between July 2, 2009 and July 1, 2012.

By letter dated August 28, 2014, EPA
received a fourth request from Louisiana
to update LDEQ’s NSPS delegation and
NESHAPs delegation. With certain
exceptions noted in section VI below,
Louisiana’s request included NSPS in
40 CFR part 60, and NESHAPs in 40
CFR part 61 and 63, as amended
between July 2, 2012 and July 1, 2013.
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VI. What is not being delegated?

The following part 60, 61 and 63
authorities listed below are not
delegated. All of the inquiries and
requests concerning implementation
and enforcement of the excluded
standards in the State of Louisiana
should be directed to the EPA Region 6
Office.

e 40 CFR part 60, subpart AAA
(Standards of Performance for New
Residential Wood Heaters);

e 40 CFR part 61, subpart B (National
Emission Standards for Radon
Emissions from Underground Uranium
Mines);

e 40 CFR part 61, subpart H (National
Emission Standards for Emissions of
Radionuclides Other Than Radon From
Department of Energy Facilities);

e 40 CFR part 61, subpart I (National
Emission Standards for Radionuclide
Emissions from Federal Facilities Other
Than Nuclear Regulatory Commission
Licensees and Not Covered by Subpart
H);
e 40 CFR part 61, subpart K (National
Emission Standards for Radionuclide
Emissions from Elemental Phosphorus
Plants);

e 40 CFR part 61, subpart QQ (National
Emission Standards for Radon
Emissions from Department of Energy
facilities);

e 40 CFR part 61, subpart R (National
Emission Standards for Radon
Emissions from Phosphogypsum
Stacks);

e 40 CFR part 61, subpart T (National
Emission Standards for Radon
Emissions from the Disposal of Uranium
Mill Tailings); and

e 40 CFR part 61, subpart W (National
Emission Standards for Radon
Emissions from Operating Mill
Tailings).

In addition, EPA cannot delegate to a
State any of the Category II Subpart A
authorities set forth in 40 CFR
63.91(g)(2). These include the following
provisions: § 63.6(g), Approval of
Alternative Non-Opacity Standards;
§63.6(h)(9), Approval of Alternative
Opacity Standards; § 63.7(e)(2)(ii) and
(f), Approval of Major Alternatives to
Test Methods; § 63.8(f), Approval of
Major Alternatives to Monitoring; and
§63.10(f), Approval of Major
Alternatives to Recordkeeping and
Reporting. Also, some Part 63 standards
have certain provisions that cannot be
delegated to the States. Therefore, any
Part 63 standard that EPA is delegating
to LDEQ that provides that certain
authorities cannot be delegated are
retained by EPA and not delegated.
Furthermore, no authorities are
delegated that require rulemaking in the

Federal Register to implement, or where
Federal overview is the only way to
ensure national consistency in the
application of the standards or
requirements of CAA section 112.
Finally, section 112(r), the accidental
release program authority, is not being
delegated by this approval.

In addition, this delegation to LDEQ
to implement and enforce certain NSPS
and NESHAPs does not extend to
sources or activities located in Indian
country, as defined in 18 U.S.C. 1151.
Under this definition, EPA treats as
reservations, trust lands validly set
aside for the use of a Tribe even if the
trust lands have not been formally
designated as a reservation. Consistent
with previous federal program
approvals or delegations, EPA will
continue to implement the NSPS and
NESHAPs in Indian country because
LDEQ has not submitted information to
demonstrate authority over sources and
activities located within the exterior
boundaries of Indian reservations and
other areas in Indian country.

VII. How will applicability
determinations be made?

In approving the NSPS delegation,
LDEQ will obtain concurrence from EPA
on any matter involving the
interpretation of section 111 of the CAA
or 40 CFR part 60 to the extent that
application, implementation,
administration, or enforcement of these
provisions have not been covered by
prior EPA determinations or guidance.
See 47 FR 07665 (February 22, 1982).

In approving the NESHAPs
delegation, LDEQ will obtain
concurrence from EPA on any matter
involving the interpretation of section
112 of the CAA or 40 CFR parts 61 and
63 to the extent that application,
implementation, administration, or
enforcement of these provisions have
not been covered by prior EPA
determinations or guidance.

VIII. What authority does EPA have?

We retain the right, as provided by
CAA section 111(c)(2), to enforce any
applicable emission standard or
requirement under section 111.

We retain the right, as provided by
CAA section 112(1)(7), to enforce any
applicable emission standard or
requirement under section 112. EPA
also has the authority to make certain
decisions under the General Provisions
(subpart A) of part 63. We are granting
LDEQ some of these authorities, and
retaining others, as explained in
sections V and VI above. In addition,
EPA may review and disapprove State
determinations and subsequently
require corrections. (See 40 CFR

63.91(g) and 65 FR 55810, 55823,
September 14, 2000, as amended at 70
FR 59887, October 13, 2005; 72 FR
27443, May 16, 2007.)

Furthermore, we retain any authority
in an individual emission standard that
may not be delegated according to
provisions of the standard. Also, listed
in the footnotes of the part 63 delegation
table at the end of this rule are the
authorities that cannot be delegated to
any State or local agency which we
therefore retain.

Finally, we retain the authorities
stated in the original delegation
agreement. See 47 FR 07665 (February
22,1982).

IX. What information must LDEQ
provide to EPA?

Under 40 CFR 60.4(b), all
notifications under NSPS must be sent
to both EPA and to LDEQ. Please send
notifications and reports to Chief, Air/
Toxics Inspection and Coordination
Branch at the EPA Region 6 office.

LDEQ must provide any additional
compliance related information to EPA,
Region 6, Office of Enforcement and
Compliance Assurance, within 45 days
of a request under 40 CFR 63.96(a). In
receiving delegation for specific General
Provisions authorities, LDEQ must
submit to EPA Region 6, on a semi-
annual basis, copies of determinations
issued under these authorities. For 40
CFR parts 61 and 63 standards, these
determinations include: Section 63.1,
Applicability Determinations; Section
63.6(e), Operation and Maintenance
Requirements—Responsibility for
Determining Compliance; Section
63.6(f), Compliance with Non-Opacity
Standards—Responsibility for
Determining Compliance; Section
63.6(h), Compliance with Opacity and
Visible Emissions Standards—
Responsibility for Determining
Compliance; Sections 63.7(c)(2)(i) and
(d), Approval of Site-Specific Test
Plans; Section 63.7(e)(2)(i), Approval of
Minor Alternatives to Test Methods;
Section 63.7(e)(2)(ii) and (f), Approval
of Intermediate Alternatives to Test
Methods; Section 63.7(e)(iii), Approval
of Shorter Sampling Times and Volumes
When Necessitated by Process Variables
or Other Factors; Sections 63.7(e)(2)(iv),
(h)(2), and (h)(3), Waiver of Performance
Testing; Sections 63.8(c)(1) and (e)(1),
Approval of Site-Specific Performance
Evaluation (Monitoring) Test Plans;
Section 63.8(f), Approval of Minor
Alternatives to Monitoring; Section
63.8(f), Approval of Intermediate
Alternatives to Monitoring; Section 63.9
and 63.10, Approval of Adjustments to
Time Periods for Submitting Reports;
Section 63.10(f), Approval of Minor
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Alternatives to Recordkeeping and
Reporting; Section 63.7(a)(4), Extension
of Performance Test Deadline.

X. What is EPA’s oversight role?

EPA must oversee LDEQ’s decisions
to ensure the delegated authorities are
being adequately implemented and
enforced. We will integrate oversight of
the delegated authorities into the
existing mechanisms and resources for
oversight currently in place. If, during
oversight, we determine that LDEQ
made decisions that decreased the
stringency of the delegated standards,
then LDEQ shall be required to take
corrective actions and the source(s)
affected by the decisions will be
notified, as required by 40 CFR
63.91(g)(1)(ii). We will initiate
withdrawal of the program or rule if the
corrective actions taken are insufficient.
Also see 47 FR 07665 (February 22,
1982).

XI. Should sources submit notices to
EPA or LDEQ?

All of the information required
pursuant to the Federal NSPS and
NESHAPs (40 CFR parts 60, 61 and 63)
should be submitted by sources located
outside of Indian country directly to the
LDEQ at the following address:
Louisiana Department of Environmental
Quality, PO Box 4301, Baton Rouge,
Louisiana 70821-4301. The LDEQ is the
primary point of contact with respect to
delegated NSPS and NESHAPs. Sources
do not need to send a copy to EPA. EPA
Region 6 waives the requirement that
notifications and reports for delegated
standards be submitted to EPA in
addition to LDEQ), in accordance with
40 CFR 63.9(a)(4)(ii) and 63.10(a)(4)(ii).
Also, see 51 FR 20648 (June 6, 1986).
For those standards that are not
delegated, sources must continue to
submit all appropriate information to
EPA.

XII. How will unchanged authorities be
delegated to LDEQ in the future?

In the future, LDEQ will only need to
send a letter of request to update their
delegation to EPA, Region 6, for those
NSPS which they have adopted by
reference. EPA will amend the relevant
portions of the Code of Federal
Regulations showing which NSPS
standards have been delegated to LDEQ.
Also, in the future, LDEQ will only need
to send a letter of request for approval
to EPA, Region 6, for those NESHAPs
regulations that LDEQ has adopted by
reference. The letter must reference the
previous up-front approval
demonstration and reaffirm that it still
meets the up-front approval criteria. We
will respond in writing to the request

stating that the request for delegation is
either granted or denied. A Federal
Register action will be published to
inform the public and affected sources
of the delegation, indicate where source
notifications and reports should be sent,
and to amend the relevant portions of
the Code of Federal Regulations
showing which NESHAP standards have
been delegated to LDEQ.

XIII. Final Action

The public was provided the
opportunity to comment on the
proposed approval of the program and
mechanism for delegation of section 112
standards, as they apply to part 70
sources, on August 24, 1994, for the
proposed interim approval of LDEQ’s
Title V operating permits program; and
on April 7, 1995, for the proposed final
approval of LDEQ’s Title V operating
permits program. In EPA’s final full
approval of Louisiana’s Operating
Permits Program (60 FR 47296), the EPA
discussed the public comments on the
proposed final delegation of the Title V
operating permits program. In today’s
action, the public is given the
opportunity to comment on the
approval of LDEQ’s request for
delegation of authority to implement
and enforce certain section 112
standards for all sources (both part 70
and non-part 70 sources) which have
been adopted by reference into
Louisiana’s state regulations. However,
the Agency views the approval of these
requests as a noncontroversial action
and anticipates no adverse comments.
Therefore, EPA is publishing this rule
without prior proposal. However, in the
“Proposed Rules” section of today’s
Federal Register publication, EPA is
publishing a separate document that
will serve as the proposal to approve the
program and NESHAPs delegation of
authority described in this action if
adverse comments are received. This
action will be effective April 27, 2015
without further notice unless the
Agency receives relevant adverse
comments by March 26, 2015.

If EPA receives relevant adverse
comments, we will publish a timely
withdrawal in the Federal Register
informing the public the rule will not
take effect with respect to the updated
NESHAPs delegation. We will address
all public comments in a subsequent
final rule based on the proposed rule.
The EPA will not institute a second
comment period on this action. Any
parties interested in commenting must
do so at this time. Please note that if we
receive relevant adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,

we may adopt as final those provisions
of the rule that are not the subject of a
relevant adverse comment.

XIV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the
delegation is not approved to apply in
Indian country located in the State, and
the EPA notes that it will not impose
substantial direct costs on tribal
governments or preempt tribal law. This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state request to receive
delegation of certain Federal standards,
and does not alter the relationship or
the distribution of power and
responsibilities established in the Clean
Air Act. This rule also is not subject to
Executive Order 13045 “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing delegation submissions,
EPA’s role is to approve submissions,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
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absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a delegation submission
for failure to use VCS. It would thus be
inconsistent with applicable law for
EPA to use VCS in place of a delegation
submission that otherwise satisfies the
provisions of the Clean Air Act. Thus,
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 27, 2015.

Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects
40 CFR Part 60

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

40 CFR Part 61

Environmental protection,
Administrative practice and procedure,
Air pollution control, Arsenic, Benzene,
Beryllium, Hazardous substances,
Mercury, Intergovernmental relations,
Reporting and recordkeeping
requirements, Vinyl chloride.

40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: January 28, 2015.
Samuel Coleman,
Acting Regional Administrator, Region 6.

For the reasons stated in the
preamble, 40 CFR parts 60, 61, and 63
are amended as follows:

PART 60—STANDARDS OF
PERFORMANCE FOR NEW
STATIONARY SOURCES

m 1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart A—General Provisions

m 2. Section 60.4 is amended by revising
paragraphs (b)(T) and (e)(2) to read as
follows:

§60.4 Address.

* * * * *

(b) EE I

(T) State of Louisiana: Louisiana
Department of Environmental Quality,
P.O. Box 4301, Baton Rouge, Louisiana
70821-4301.

Note: For a list of delegated standards for
Louisiana (excluding Indian country), see
paragraph (e)(2) of this section.

* * * * *

(e) * Kx %

(2) Louisiana. The Louisiana
Department of Environmental Quality
has been delegated all part 60 standards
promulgated by EPA, except subpart
AAA—Standards of Performance for
New Residential Wood Heaters, as
amended in the Federal Register
through July 1, 2013.

DELEGATION STATUS FOR PART 60 STANDARDS—STATE OF LOUISIANA

[Excluding Indian Country]

Subpart Source category LDEQ"
GIENETAI PIOVISIONS ...ttt ettt sttt e e r e e e r e b e e et eb e e e e eb e e e e nhe e e e nre e e e nneesnenneennenne Yes
Emission Guidelines and Compliance Times for Hospital/Medical/Infectious Waste Incinerators ................... Yes
Fossil Fueled Steam Generators (3250 MM BTU/NI) ...o..oiiiiiiiiiie e et Yes
Electric Utility Steam Generating Units (>250 MM BTU/NI) ..cocuoiiiiiiiiiieeeeieeee e e Yes
Industrial-Commercial-Institutional Steam Generating Units (100 to 250 MM BTU/Ar) ..c.cooiiiiiiiiiiniicieeee, Yes
Industrial-Commercial-Institutional Small Steam Generating Units (10 to 100 MM BTU/hr) .....cccoceeviiinncenen. Yes
INCINErators (>50 tONS PEI AY) ....eiiuiiiiiiiiiiiie ettt sttt a et st e e sae e e bt e b e e e bt e saneebe e eabeesneeeanees Yes
Municipal Waste COMDUSIOIS .......cooiiiiiiiiiie ettt e e et e e st e e e s et e e e snteeeaneeesanseeeeanseeesnnseeenneen Yes
Large Municipal Waste COMDUSTOrS ..........ccciiiiiiiiii s Yes
Hospital/Medical/Infectious Waste INCINEratOrs ..........cccooiiiiiiiiiiiie et st Yes
Portland CemeNnt PIANES .......c.oiiiiiiiiiie et et na e Yes
NIFC ACIH PIANTS ... e st e b san e et s b e e s ane s Yes
Nitric Acid Plants (after October 14, 2011) ..o sn e Yes
SUIUNC ACIH PIANES ...t r e bt e e et e s re e e e nre e e sneeseenneennenne Yes
HOt MixX ASPRalt FACIItIES ......oeiiiiiiieie e e e s e e s e e snnee e annes Yes
Petroleum REfINEIIES ......coviiieieee e e e e r e e nn e e Yes
Petroleum Refineries (After May 14, 2007) .....ccuiiiiiiieiiieiieerie ettt e ettt et saneenneesane s Yes
Storage Vessels for Petroleum Liquids (After 6/11/73 & Before 5/19/78) .....ccooviiiiieiiieiiieie e Yes
Storage Vessels for Petroleum Liquids (After 6/11/73 & Before 5/19/78) .....ccooviiiiieiiiiiiiiie e Yes
Volatile Organic Liquid Storage Vessels (Including Petroleum Liquid Stg/Vessels) After 7/23/84 ................... Yes
Secondary Lead SMEIEIS YES ......coiiiiiiiiiiiieie ettt a e sttt e bt e sa et st e e b e e b e nneeenneas Yes
Secondary Brass and Bronze Production PIantS ............ccociiiiiiiiiiiiicieese e Yes
Primary Emissions from Basic Oxygen Process Furnaces (Construction Commenced After June 11, 1973) Yes
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DELEGATION STATUS FOR PART 60 STANDARDS—STATE OF LOUISIANA—Continued
[Excluding Indian Country]

Subpart Source category LDEQ"
Na e Secondary Emissions from Basic Oxygen Process Steelmaking Facilities Construction is Commenced After Yes
January 20, 1983.
Sewage TreatMment PIANTS ........ooi ittt ettt b e na e et e sae e nbe e Yes
Primary Copper Smelters ... Yes
Primary Zinc Smelters ..... Yes
Primary Lead Smelters ..........c......... Yes
Primary Aluminum Reduction Plants ..........c.ccccoeiiiiiniiiieens Yes
Phosphate Fertilizer Industry: Wet Process Phosphoric Plants Yes
Phosphate Fertilizer Industry: Superphosphoric ACid PIantS ..........cocooiiiiiiiiiiiiieieeeee e Yes
Phosphate Fertilizer Industry: Diammonium Phosphate Plants ...........cccociiiiiiiiiiiceeeeeeeen Yes
Phosphate Fertilizer Industry: Triple Superphosphate Plants ..........c.cccccceeiniiieenicne Yes
Phosphate Fertilizer Industry: Granular Triple Superphosphate Storage Facilities ... Yes
Coal Preparation PIants ...........coooiiiiiiiiiie e Yes
Ferroalloy Production Facilities ............cooiiiiiiiiiiiiiieiee e Yes
Steel Plants: Electric Arc Furnaces After 10/21/74 & On or Before 8/17/83 ........cccccvvveeerenen. Yes
Steel Plants: Electric Arc Furnaces & Argon-Oxygen Decarburization Vessels After 8/07/83 .. Yes
Kraft PUID MIlIS ..ottt s e st e e st e e e s e e s s nn e e e s nneeeanneeeanee Yes
Glass ManUfaCtUINING PIANTS .......oiiuiiiii ittt sttt et sb e et e nae e et e e seeenneesaneenees Yes
GIrAIN EIBVAIOIS ...ttt ettt h et a e bt e b e e e bt e ae e et e e eeb e e e b e e s an e e sae e et e e eeneeabeenaneennes Yes
Surface Coating of Metal Furniture . Yes
Stationary Gas Turbines ................. Yes
Lime Manufacturing Plants ........................ Yes
Lead-Acid Battery Manufacturing Plants ... Yes
Metallic Mineral Processing Plants ..........cccccocvvviiieeiiieennnnes Yes
Automobile & Light Duty Truck Surface Coating Operations . Yes
Phosphate Manufacturing Plants ... Yes
Ammonium Sulfate ManUFACIUIE ..........ccoiiiiiii e ne e Yes
Graphic Arts Industry: Publication Rotogravure Printing ...........ccccoiiiiiiiiiiiicc e Yes
Pressure Sensitive Tape and Label Surface Coating Operations ... Yes
Industrial Surface Coating: Large Appliances .........cccccoecerieeneennne. Yes
Metal Coil Surface Coating ..........cccceviiiiiiiiiiiiiis Yes
Asphalt Processing and Asphalt Roofing Manufacture Yes
VOC Equipment Leaks in the SOCMI INAUSErY .......ccceeviiiiiinieiiieeeeeeeeen Yes
VOC Equipment Leaks in the SOCMI Industry (After November 7, 2006) ... Yes
Bulk Gasoling TermiNalS .........ccceceeririeniniee e Yes
New Residential Wood HEALEIS ..o s No
Rubber Tire Manufacturing INAUSEIY ..........cocciiiiiiii s Yes
Volatile Organic Compound (VOC) Emissions from the Polymer Manufacturing Industry .. Yes
Flexible Vinyl and Urethane Coating and Printing .........cccooieiiiiiiiiiiii e Yes
VOC Equipment Leaks in Petroleum Refineries .... Yes
Synthetic Fiber Production ...........ccccoeeivieeieienieseeseeeee Yes
VOC Emissions from the SOCMI Air Oxidation Unit Processes Yes
Petroleum Dry ClIEANErS ........cccociiiiiiiiiiiie it Yes
VOC Equipment Leaks From Onshore Natural Gas Processing Plants Yes
Onshore Natural Gas Processing: SOz EMISSIONS .......oiiuiiiiiiiiiiiiieieeiie et Yes
VOC Emissions from SOCMI Distillation Operations ............cccoouiiiieiiiiiieiie ettt Yes
Nonmetallic Mineral Processing Plants ..................... Yes
Wool Fiberglass Insulation Manufacturing Plants ..................... Yes
VOC Emissions From Petroleum Refinery Wastewater Systems . Yes
VOC Emissions from SOCMI Reactor Processes ..................... Yes
Magnetic Tape Coating Operations ...........ccoceerveerieiieenieeniieens Yes
Industrial Surface Coating: Plastic Parts for Business Machines . Yes
Calciners and Dryers in Mineral Industries ...........ccccccvcvevvinienne. Yes
Polymeric Coating of Supporting Substrates Facilities .........ccccooiiiiiiiiiiiiee e Yes
Municipal Solid Waste LandfillS ...........c.ooiiiiiiiiie et et Yes
Small Municipal Waste Combustion Units (Construction is Commenced After 8/30/99 or Modification/Re- Yes
construction is Commenced After 6/06/2001).
Commercial & Industrial Solid Waste Incineration Units (Construction is Commenced After 11/30/1999 or Yes
Modification/Reconstruction is Commenced on or After 6/01/2001).
Emission Guidelines & Compliance Times for Commercial & Industrial Solid Waste Incineration Units Yes
(Commenced Construction On or Before 11/30/1999).
EEEE ..ot Other Solid Waste Incineration Units (Constructed after 12/09/2004 or Modification/Reconstruction is com- Yes
menced on or after 06/16/2004).
Stationary Compression Ignition Internal Combustion ENGINES ........cccoouiiiiiiiiiiiiieeee e Yes
Stationary Spark Ignition Internal Combustion Engines .........cc.ccoeceevieriecneeenne. Yes
Stationary Combustion Turbines (Construction Commenced After 02/18/2005) Yes
New Sewage Sludge INCINEration UNItS .........coouiiiiiiiiiii ettt et e e e saeeeneeas Yes
Emission Guidelines and Compliance Times for Existing Sewage Sludge Incineration Units ............ccccoeeenee. Yes
Crude Oil and Natural Gas Production, Transmission and Distribution .............cccccciiiiiie e Yes

1The Louisiana Department of Environmental Quality (LDEQ) has been delegated all Part 60 standards promulgated by EPA, except subpart
AAA—Standards of Performance for New Residential Wood Heaters—as amended in the Federal Register through July 1, 2013.
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* * ooox o Subpart A—General Provisions (6) * * *
(ii) Louisiana. The Louisiana
PART 61—NATIONAL EMISSION m 4. Section 61.04 is amended by Department of Environmental Quality
STANDARDS FOR HAZARDOUS AIR revising paragraph (c)(6)(ii) to read as (LDEQ) has been delegated the
POLLUTANTS follows: following part 61 standards
o promulgated by EPA, as amended in the
m 3. The authority citation for part 61 §61.04 Address. Federal Register through July 1, 2013.
continues to read as follows: * * * * * The (X) symbol is used to indicate each
Authority: 42 U.S.C. 7401 et seq. (c)* * = subpart that has been delegated.
DELEGATION STATUS FOR PART 61 STANDARDS—STATE OF LOUISIANA
[Excluding Indian Country]
Subpart Source category LDEQ"
A GIENETAI PIOVISIONS ...ttt ettt ettt sttt h et s et et e e as e e b e e e ae e e bt e et e et e e e ab e e sheesateenaeeeaneenneeennees X
B .. Radon Emissions From Underground Uranium MINES ...........ccccoiiiiiiiiiiiiiiiie e
C. 7= 0 110 O P T ON
D .. Beryllium Rocket MOtOr FifiNG ......ooo ittt ettt e e e e e e e s e e e snn e e e snreeeannnen
E .. Y =T (1T o PPN
F . VA0 O g1 (o T o TSP T SR PRURTRURP
G.. [(RTEET= AT ) T OO U SR UP P RTUPPPI
H.. Emissions of Radionuclides Other Than Radon From Department of Energy Facilities ...........cccceorvvevirnenne.
|

Radionuclide Emissions From Federal Facilities Other Than Nuclear Regulatory Commission Licensees
and Not Covered by Subpart H.

J Equipment Leaks (Fugitive Emission Sources) of BENZENE ..........cccciiiiiiiiiiiiiiee e X

K .. Radionuclide Emissions From Elemental PhoSphorus PIANntS ...........cooiiiiiiiiiiiieiee e eniees | eeerieeeesnieeeeseeeens
L. .... | Benzene Emissions From Coke By-Product Recovery Plants .... X

M o ASDESIOS ... e e e e s n e X

N Inorganic Arsenic Emissions From Glass Manufacturing Plants ...........ccccoviiiiiiiiiieeee, X

O. Inorganic Arsenic Emissions From Primary Copper SmeRers ..........cccceceverireniniincnienceeenenens X

P .. Inorganic Arsenic Emissions From Arsenic Trioxide and Metallic Arsenic Production Facilities . X

Q.. Radon Emissions From Department of Energy Facilities ... | v
R Radon Emissions From Phosphogypsum StACKS ..........cccciiiiiiiiiiiiiii e | seeseesre e
S (R EETTCT V=T ) TRV PRTOR

T.. Radon Emissions From the Disposal of Uranium Mill TaIlINGS ........ccccovoiiiiiiiiiiici e

u.. (R TEET=T AT | USRS

V. Equipment Leaks (Fugitives EMISSION SOUICES) ......cccuiiiuiiiiiiiiiiiiie ittt

w. Radon Emissions From Operating Mill TaIlINGS .......ccccviiiiiiiiiieieeese e

X .. [(RIEET= AT TP TSP UP PSPPI

Y .... | Benzene Emissions From Benzene Storage VESSEIS ........ccccoiriiiiriiiinieie st X

Z-AA .. B B ToTS1=T V=T ) T PO P PSP PTOPI BTRPPTOPRUSPUPPO
BB .... | Benzene Emissions From Benzene Transfer Operations .........c.ccoceoiviriininiencsee e e X
CC-EE .. SO B ( TTS1=T V=T ) T PO USRS PPTOPI BORPPTOPRURPUPPO

Benzene Waste OPEratioNns .........cociiiiiiiiiiieii ettt r e n et n e nre s X

1 Program delegated to Louisiana Department of Environmental Quality (LDEQ).

* * * * * Subpart E—Approval of State Louisiana Department of Environmental
Programs and Delegation of Federal Quality for all sources. The “X" symbol

PART 63—NATIONAL EMISSION Authorities is used to indicate each subpart that has

STANDARDS FOR HAZARDOUS AIR been delegated. The delegations are

POLLUTANTS FOR SOURCE m 6. Section 63.99 is amended by subject to all of the conditions and

CATEGORIES revising paragraph (a)(19)(i) to read as limitations set forth in Federal law,
follows: regulations, policy, guidance, and

m 5. The authority citation for part 63 determinations. Some authorities cannot

§63.99 Delegated Federal authorities.

continues to read as follows: be delegated and are retained by EPA.

Authority: 42 U.S.C. 7401 ef (@* * * These include certain General
uthority: b et seq. (19) * * = Provisions authorities and specific parts
(i) The following table lists the of some standards. Any amendments
specific part 63 standards that have made to these rules after July 1, 2013,
been delegated unchanged to the are not delegated.

DELEGATION STATUS FOR PART 63 STANDARDS—STATE OF LOUISIANA
[Excluding Indian Country]

Subpart Source category LDEQ!2
A GENETAl PrOVISIONS .....oiiiiiiiiiiiii ettt e e s e e e r e e e sr e e e e e eanesneennesreennenneennens X
Early REAUCTIONS ......oiiiiiiiiei ettt sttt b e e e e e bt sae e et e e e e e e b e e saneees X
Hazardous Organic NESHAP (HON)—Synthetic Organic Chemical Manufacturing Industry (SOCMI) ....... X
HON—SOCMI Process Vents, Storage Vessels, Transfer Operations and Wastewater ...........cc.cceveevnenne X
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DELEGATION STATUS FOR PART 63 STANDARDS—STATE OF LOUISIANA—Continued
[Excluding Indian Country]

Source category LDEQ!2

HON—EQUIPMENT LEAKS ...ttt sttt ettt e s e et esbe e e neenaneenee e X
HON—Certain Processes Negotiated Equipment Leak Regulation
Polyvinyl Chloride and Copolymers Production ...........c.cccoceeieenee. &)
(ReServed) .....oocovceiiieeicieeeee e veee | e
Coke Oven Batteries ....
Perchloroethylene Dry Cleaning ........cccoooeerieereenieeneeennenn
Chromium Electroplating and Chromium Anodizing Tanks
Ethylene Oxide Sterilizers ...
LR TETSTT =T ) USSR RSRRS
Industrial Process COOlING TOWEFS ......coiiiiiuiiiiiiiie ettt ettt ettt et sib e b e et e e bt e st e e sbeeenneesaeesneenans
Gasoline Distribution ...........ccccccevu...
Pulp and Paper Industry ..............
Halogenated Solvent Cleaning ....
Group | Polymers and Resins .....
(RESEIVEA) ... FOTT PR
Epoxy Resins Production and Non-Nylon Polyamides Production . X
Secondary Lead Smelting ..o, X
Marine Tank Vessel Loading .... X
(Reserved) .....cocovveeeiiiiiiicieneeeeee
Phosphoric Acid Manufacturing Plants .....
Phosphate Fertilizers Production Plants ...
Petroleum Refineries ........cccccovvveiinnennn.
Off-Site Waste and Recovery Operations
Magnetic Tape Manufacturing ..................
(RESEIVEA) ..o s veee | e
Aerospace Manufacturing and Rework FaCIliI®S ........ccueiiiiiiiiiiiii e
Oil and Natural Gas Production Facilities
Shipbuilding and Ship Repair Facilities ........
Wood Furniture Manufacturing Operations ..
Printing and Publishing INAUSTIY ........c.cciiiiii s
Primary Aluminum Reduction PIANTS ...........ccooiiiiiiic s
Chemical Recovery Combustion Sources at Kraft, Soda, Sulfide, and Stand-Alone Semichemical Pulp
Mills.
(RESEIVEA) ..ttt et b e b e et e s he e st e e be e s b e e sae e e te e saa e e be e e neesaeesneesteeaes | tesbeessaeesieesnreenins
Tanks-Level 1 . X
Containers ........ccceeeee. X
Surface Impoundments ... X
Individual Drain SYSIEMS .......cciiiiiiiii e e s X
Closed Vent Systems, Control Devices, Recovery Devices and Routing to a Fuel Gas System or a Proc- X
ess.
Equipment Leaks—CoNtrol LEVEI T ..ottt X
X
X
X
X
X

Equipment Leaks—Control Level 2 Standards
Oil—Water Separators and Organic—Water SEParators ...........cccceeviiriiiiieiiiie st
Storage Vessels (Tanks)—Control LEVEI 2 .........couiiiiiiiiiiiiiee et
Ethylene Manufacturing Process Units Heat Exchange Systems and Waste Operations .
Generic Maximum Achievable Control Technology Standards .............ccccocceviiiiiiiccnne
LTSI V=T ) RS R SRRS
Steel Pickling—HCI Process Facilities and Hydrochloric Acid Regeneration ...........cccceceiieeiiiiinnniieennens X
Mineral Wool ProducCtion ............ccociiiiiiiiiiiiiiicc e X
Hazardous Waste Combustors .... X
(Reserved) .....occcoeveeveeeninnieeienne veee | e
Pharmaceuticals Production ...........ccccccoeiinininne
Natural Gas Transmission and Storage Facilities .
Flexible Polyurethane Foam Production ................
Group IV Polymers and Resins ................
(Reserved) ....ccccoeveevieeneiiiecien.
Portland Cement Manufacturing ............ X
Pesticide Active Ingredient Production .. X
Wool Fiberglass Manufacturing ............. X
Amino/Phenolic Resins ................ X
X
X
X

Polyether Polyols Production ....
Primary Copper Smelting .............
Secondary Aluminum Production
(R IEST=T VT ) SRS PPPOT IPUTOURUPRPRRPRRIN
Primary Lead SMEIING ...cc.eoiiiiiiiiieee ettt et X

Petroleum Refineries—Catalytic Cracking Units, Catalytic Reforming Units and Sulfur Recovery Plants ... X

Publicly Owned Treatment WOrks (POTW) ......oooiiiiiicieet ettt X

(RESEIVEA) ...ttt ettt h ettt e bt e e h et e e bt e ehe e e bt et s e e bt e nae e e te e san e e bt e eaneennnenreentneans | tesbeeesreennenareenans
Ferroalloys Production: Ferromanganese and SilicOmanganese ...........occcovviiiiinieniiieniinieesee e
Municipal Solid Waste Landfills
Nutritional Yeast Manufacturing

X X X
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DELEGATION STATUS FOR PART 63 STANDARDS—STATE OF LOUISIANA—Continued
[Excluding Indian Country]

Source category

LDEQ!2

BBBBBB ..
CCCCCC .
DDDDDD .
EEEEEE ..
FFFFFF ...
GGGGGG
HHHHHH .
i
NNANRNS
KKKKKK ..
LLLLLL ...
MMMMMM .
NNNNNN
000000
PPPPPP
QQQQQQ
RRRRRR .
SSSSSS ..
TTTTTT
uuuuuu
VVVVVV
WWWWWW

Plywood and Composite Wood Products
°Organic Liquids Distribution
Misc. Organic Chemical Production and Processes (MON) .
Solvent Extraction for Vegetable Oil Production
Wet Formed Fiberglass Mat Production
Auto & Light Duty Truck (Surface Coating) ..
Paper and other Web (Surface Coating)
Metal Can (Surface Coating)
Misc. Metal Parts and Products (Surface Coating)
Surface Coating of Large Appliances
Fabric Printing Coating and Dyeing
Plastic Parts (Surface Coating)
Surface Coating of Wood Building Products
Surface Coating of Metal Furniture
Surface Coating for Metal Coil
Leather Finishing Operations
Cellulose Production Manufacture
Boat Manufacturing
Reinforced Plastic Composites Production ..
Rubber Tire Manufacturing
Combustion Turbines
Reciprocating Internal Combustion Engines (RICE)
Lime Manufacturing Plants
Semiconductor Manufacturing
Coke Ovens: Pushing, Quenching and Battery Stacks
Industrial/Commercial/Institutional Boilers and Process Heaters
Iron Foundries
Integrated Iron and Steel
Site Remediation
Miscellaneous Coating Manufacturing
Mercury Cell Chlor-Alkali Plants
Brick and Structural Clay Products Manufacturing
Clay Ceramics Manufacturing
Asphalt Roofing and Processing
Flexible Polyurethane Foam Fabrication Operation
Hydrochloric Acid Production, Fumed Silica Production .
(Reserved)
Engine Test Facilities
Friction Products Manufacturing ..
Taconite Iron Ore Processing
Refractory Products Manufacture
Primary Magnesium Refining
Coal and Oil-Fired Electric Utility Steam Generating Units
(Reserved)
Hospital Ethylene Oxide Sterilizers .
(Reserved)
Electric Arc Furnace Steelmaking Area Sources
Iron and Steel Foundries Area Sources
(Reserved)
Gasoline Distribution Bulk Terminals, Bulk Plants, and Pipeline Facilities ..
Gasoline Dispensing Facilities
Polyvinyl Chloride and Copolymers Production Area Sources ...
Primary Copper Smelting Area Sources
Secondary Copper Smelting Area Sources
Primary Nonferrous Metals Area Source: Zinc, Cadmium, and Beryllium
Paint Stripping and Miscellaneous Surface Coating Operations at Area Sources ...
(Reserved)
Industrial, Commercial, and Institutional Boilers Area Sources ...
(Reserved)
Acrylic and Modacrylic Fibers Production Area Sources ...
Carbon Black Production Area Sources
Chemical Manufacturing Area Sources: Chromium Compounds
Flexible Polyurethane Foam Production and Fabrication Area Sources
Lead Acid Battery Manufacturing Area Sources
Wood Preserving Area Sources
Clay Ceramics Manufacturing Area Sources
Glass Manufacturing Area Sources
Secondary Nonferrous Metals Processing Area Sources
(Reserved)
Chemical Manufacturing Area Sources
Plating and Polishing Operations Area Sources

4X

TI XXX XX X XXX XXX X X X X XXX XX X X X XX XXX X

X X x5

X X
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DELEGATION STATUS FOR PART 63 STANDARDS—STATE OF LOUISIANA—Continued
[Excluding Indian Country]

Subpart Source category LDEQ!2
XXXXXX o, Metal Fabrication and Finishing Area SOUICES ...........cccoiiiiiiiiiiiii e X
YYYYYY ... Ferroalloys Production FacilitieS Ar€a SOUICES ........c.ceieiiiiiiiiiieesiie ettt ettt nae e X
777777 ..... Aluminum, Copper, and Other Nonferrous Foundries Area SOUICES ........cooiiiiiriiiiiiiiieeriiee e X
AAAAAAA .. Asphalt Processing and Asphalt Roofing Manufacturing Area SOUICES ........ccceviiieiiiiiieeiie i X
BBBBBBB ..... Chemical Preparation INAUSErY Area SOUICES ........cccoiiiiiiiiiiiiiiie ettt X
cccccecce .. Paints and Allied Products Manufacturing Ar€a SOUICES ........ccceeiiiiiuiiiiieiiee ettt X
DDDDDDD ... coer | Prepared FEEdS Aras SOUICES .........ciciiiiiiiieiii ettt ettt ettt et st et e e e e e e s bt e sareebeeebeesbneeanees X
EEEEEEE ................ Gold Mine Ore Processing and Production Area SOUICES ..........cecuieriieriuieiieiiee et esiee et X
FFFFFFF- (RESEIVEA) ..ttt h ettt e e bt e st e e s he e et e e bs e e bt e san e e te e st e e bt e eaneennnenreenteeans | tesbeesireeninenareenins

GGGGGGG.
HHHHHHH .............. Polyvinyl Chloride and Copolymers Production Major SOUICES ..........ccceveiiciieiiiiiieiie et X

1 Authorities which may not be delegated include: §63.6(g), Approval of Alternative Non-Opacity Emission Standards; § 63.6(h)(9), Approval of
Alternative Opacity Standards; §63.7(e)(2)(ii) and (f), Approval of Major Alternatives to Test Methods; § 63.8(f), Approval of Major Alternatives to
Monitoring; §63.10(f), Approval of Major Alternatives to Recordkeeping and Reporting; and all authorities identified in the subparts (e.g., under
“Delegation of Authority”) that cannot be delegated.

2Program delegated to Louisiana Department of Environmental Quality (LDEQ) for standards promulgated by EPA, as amended in the Fed-

eral Register through July 1, 2013.

3The LDEQ was previously delegated this subpart on March 26, 2004 (69 FR 15687). The LDEQ has adopted the subpart unchanged and ap-
plied for delegation of the standard. The subpart was vacated and remanded to EPA by the United States Court of Appeals for the District of Co-
lumbia Circuit. See, Mossville Environmental Action Network v. EPA, 370 F. 3d 1232 (D.C. Cir. 2004). Because of the D.C. Court’s holding this

subpart is not delegated to LDEQ at this time.

4This subpart was issued a partial vacatur on October 29, 2007 (72 FR 61060) by the United States Court of Appeals for the District of Colum-

bia Circuit.

5Final rule. See 78 FR 7138 (January 31, 2013).
6This subpart was vacated and remanded to EPA by the United States Court of Appeals for the District of Columbia Circuit on March 13,
2007. See, Sierra Club v. EPA, 479 F. 3d 875 (D.C. Cir. 2007). Because of the D.C. Court’s holding this subpart is not delegated to LDEQ at this

time.

7Initial Final Rule on February 16, 2012 (77 FR 9304). Final on reconsideration of certain new source issues on April 24, 2013 (78 FR 24073).
Portions of this subpart are in proposed reconsideration pending final action on June 25, 2013 (78 FR 38001).

* * * * *

[FR Doc. 2015-03730 Filed 2—23-15; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 61 and 63

[EPA-R06—-OAR-2008-0063; FRL-9923-22—
Region 6]

National Emission Standards for
Hazardous Air Pollutants; Delegation
of Authority to Oklahoma

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule; delegation of
authority.

SUMMARY: The Oklahoma Department of
Environmental Quality (ODEQ) has
submitted updated regulations for
receiving delegation of Environmental
Protection Agency (EPA) authority for
implementation and enforcement of
National Emission Standards for
Hazardous Air Pollutants (NESHAPs)
for all sources (both part 70 and non-
part 70 sources). The delegation of
authority under this action does not
apply to sources located in Indian
Country. EPA is taking direct final
action to approve the delegation of
certain NESHAPs to ODEQ.

DATES: This rule is effective on April 27,
2015 without further notice, unless EPA
receives relevant adverse comment by
March 26, 2015. If EPA receives such
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that the updated
NESHAPs delegation will not take
effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R06—
OAR-2008-0063, by one of the
following methods:

o www.regulations.gov. Follow the
on-line instructions.

e Email: Mr. Rick Barrett at
barrett.richard@epa.gov. Please also
send a copy by email to the person
listed in the FOR FURTHER INFORMATION
CONTACT section below.

e Mail or delivery: Mr. Rick Barrett,
Air Permits Section (6PD-R),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733.

Instructions: Direct your comments to
Docket No. EPA-R06—-OAR-2008-0063.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.
Do not submit information through
http://www.regulations.gov or email, if
you believe that it is CBI or otherwise
protected from disclosure. The http://
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment along with
any disk or CD-ROM submitted. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters and any form of
encryption and be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy


http://www.epa.gov/epahome/dockets.htm
http://www.epa.gov/epahome/dockets.htm
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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http://www.regulations.gov
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at EPA Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available at
either location (e.g., CBI).

FOR FURTHER INFORMATION CONTACT: Mr.
Rick Barrett (6PD-R), (214) 6657227,
barrett.richard@epa.gov. To inspect the
hard copy materials, please schedule an
appointment with Mr. Barrett or Mr. Bill
Deese at (214) 665—7253.
SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and “our” refers to EPA.

Table of Contents

I. What does this action do?

II. What is the authority for delegation?

III. What criteria must Oklahoma’s programs
meet to be approved?

IV. How did ODEQ meet the approval
criteria?

V. What is being delegated?

VI. What is not being delegated?

VII. How will applicability determinations be
made?

VIII. What authority does EPA have?

IX. What information must ODEQ provide to
EPA?

X. What is EPA’s oversight role?

XI. Should sources submit notices to EPA or
ODEQ?

XII. How will unchanged authorities be
delegated to ODEQ in the future?

XII. Final Action

XIV. Statutory and Executive Order Reviews

1. What does this action do?

EPA is taking direct final action to
approve the delegation of certain
NESHAPs to ODEQ. With this
delegation, ODEQ has the primary
responsibility to implement and enforce
the delegated standards.

II. What is the authority for delegation?

Section 112(1) of the CAA, and 40 CFR
part 63, subpart E, authorize EPA to
delegate authority to any State or local
agency which submits adequate
regulatory procedures for
implementation and enforcement of
emission standards for hazardous air
pollutants. The hazardous air pollutant
standards are codified at 40 CFR parts
61 and 63.

ITII. What criteria must Oklahoma’s
program meet to be approved?

Section 112(1)(5) of the CAA enables
EPA to approve state air toxics programs
or rules to operate in place of the
Federal air toxics program or rules. 40
CFR part 63, subpart E governs EPA’s
approval of State rules or programs
under section 112(1).

EPA will approve an air toxics
program if we find that:

(1) The State program is “no less
stringent” than the corresponding
Federal program or rule;

(2) The State has adequate authority
and resources to implement the
program;

(3) The schedule for implementation
and compliance is sufficiently
expeditious; and

(4) The program otherwise complies
with Federal guidance.

In order to obtain approval of its
program to implement and enforce
Federal section 112 rules as
promulgated without changes (straight
delegation), a state must demonstrate
that it meets the approval criteria of 40
CFR 63.91(d). 40 CFR 63.91(d)(3)
provides that interim or final Title V
program approval will satisfy the
criteria of 40 CFR 63.91(d) for part 70
sources (sources required to obtain
operating permits pursuant to Title V of
the Clean Air Act).

IV. How did ODEQ meet the NESHAPs
program approval criteria?

As to the NESHAPs standards in 40
CFR parts 61 and 63, as part of its Title
V submission ODEQ stated that it
intended to use the mechanism of
incorporation by reference to adopt
unchanged Federal section 112 into its
regulations. This commitment applied
to both existing and future standards as
they applied to part 70 sources. EPA’s
final interim approval of Oklahoma’s
Title V operating permits program
delegated the authority to implement
certain NESHAPs on February 5, 1996
(61 FR 4220). On December 5, 2001,
EPA granted final full approval of the
State’s operating permits program (66
FR 63170). These interim and final Title
V program approvals satisfy the upfront
approval criteria of 40 CFR 63.91(d).
Under 40 CFR 63.91(d)(2), once a State
has satisfied up-front approval criteria,
it needs only to reference the previous
demonstration and reaffirm that it still
meets the criteria for any subsequent
submittals of the section 112 standards.
ODEQ has affirmed that it still meets the
up-front approval criteria.

V. What is being delegated?

By letter dated January 11, 2008,
ODEQ requested EPA to update its
existing NESHAP delegation. With
certain exceptions noted in section VI
below, Oklahoma’s request included
NESHAPs in 40 CFR part 61 and 40 CFR
part 63. ODEQ’s request included newly
incorporated NESHAPs promulgated by
EPA and amendments to existing
standards currently delegated, as
amended between September 2, 2004
and September 1, 2006. These NESHAPs
were adopted by the ODEQ on March

27, 2007, and became effective on June
15, 2007.

VI. What is not being delegated?

The following part 61 and 63
authorities listed below are not
delegated. All of the inquiries and
requests concerning implementation
and enforcement of the excluded
standards in the State of Oklahoma
should be directed to the EPA Region 6
Office.

e 40 CFR part 61, subpart B (National
Emission Standards for Radon
Emissions from Underground Uranium
Mines);

e 40 CFR part 61, subpart H (National
Emission Standards for Emissions of
Radionuclides Other Than Radon From
Department of Energy Facilities);

e 40 CFR part 61, subpart I (National
Emission Standards for Radionuclide
Emissions from Federal Facilities Other
Than Nuclear Regulatory Commission
Licensees and Not Covered by Subpart
H);
e 40 CFR part 61, subpart K (National
Emission Standards for Radionuclide
Emissions from Elemental Phosphorus
Plants);

e 40 CFR part 61, subpart Q (National
Emission Standards for Radon
Emissions from Department of Energy
facilities);

e 40 CFR part 61, subpart R (National
Emission Standards for Radon
Emissions from Phosphogypsum
Stacks);

e 40 CFR part 61, subpart T (National
Emission Standards for Radon
Emissions from the Disposal of Uranium
Mill Tailings); and

e 40 CFR part 61, subpart W (National
Emission Standards for Radon
Emissions from Operating Mill
Tailings).

In addition, EPA cannot delegate to a
State any of the Category II Subpart A
authorities set forth in 40 CFR 63.91(g)
(2). These include the following
provisions: § 63.6(g), Approval of
Alternative Non-Opacity Standards;
§63.6(h)(9), Approval of Alternative
Opacity Standards; § 63.7(e)(2)(ii) and
(f), Approval of Major Alternatives to
Test Methods; § 63.8(f), Approval of
Major Alternatives to Monitoring; and
§63.10(f), Approval of Major
Alternatives to Recordkeeping and
Reporting. In addition, some Part 63
standards have certain provisions that
cannot be delegated to the States.
Therefore, any Part 63 standard that
provides that certain authorities cannot
be delegated are retained by EPA and
not delegated to ODEQ. Furthermore, no
authorities are delegated that require
rulemaking in the Federal Register to
implement, or where Federal overview
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is the only way to ensure national
consistency in the application of the
standards or requirements of CAA
section 112. Finally, section 112(r), the
accidental release program authority, is
not being delegated by this approval.

In addition, this delegation to ODEQ
to implement and enforce certain
NESHAPs does not extend to sources or
activities located in Indian country, as
defined in 18 U.S.C. 1151. Under this
definition, EPA treats as reservations,
trust lands validly set aside for the use
of a Tribe even if the trust lands have
not been formally designated as a
reservation. Consistent with previous
federal program approvals or
delegations, EPA will continue to
implement the NESHAPs in Indian
country because ODEQ has not
submitted information to demonstrate
authority over sources and activities
located within the exterior boundaries
of Indian reservations and other areas in
Indian country.?

VII. How will applicability
determinations under section 112 be
made?

In approving this delegation, ODEQ
will obtain concurrence from EPA on
any matter involving the interpretation
of section 112 of the CAA or 40 CFR
parts 61 and 63 to the extent that
implementation, administration, or
enforcement of these sections have not
been covered by EPA determinations or
guidance.

VIII. What authority does EPA have?

We retain the right, as provided by
CAA section 112(1)(7), to enforce any
applicable emission standard or
requirement under section 112. EPA
also has the authority to make certain
decisions under the General Provisions
(subpart A) of part 63. We are granting
ODEQ some of these authorities, and
retaining others, as explained in
sections V and VI above. In addition,

1The Safe, Accountable, Flexible, Efficient
Transportation Equity Act of 2005 includes a
provision relating to Oklahoma and EPA programs,
providing:

Notwithstanding any other provision of law, if
the Administrator of the Environmental Protection
Agency (referred to in this section as the
“Administrator”) determines that a regulatory
program submitted by the State of Oklahoma for
approval by the Administrator under a law
administered by the Administrator meets applicable
requirements of the law, and the Administrator
approves the State to administer the State program
under the law with respect to areas in the State that
are not Indian country, on request of the State, the
Administrator shall approve the State to administer
the State program in the areas of the State that are
in Indian country, without any further
demonstration of authority by the State.

H.R. 3, Section 10211(a). Oklahoma has not
applied to administer the NESHAPS program in
Indian country in accordance with this statute.

EPA may review and disapprove of
State determinations and subsequently
require corrections. (See 40 CFR
63.91(g) and 65 FR 55810, 55823,
September 14, 2000, as amended at 70
FR 59887, October 13, 2005; 72 FR
27443, May 16, 2007.)

Furthermore, we retain any authority
in an individual emission standard that
may not be delegated according to
provisions of the standard. Also, listed
in the footnotes of the part 63 delegation
table at the end of this rule are the
authorities that cannot be delegated to
any State or local agency which we
therefore retain.

IX. What information must ODEQ
provide to EPA?

ODEQ must provide any additional
compliance related information to EPA,
Region 6, Office of Enforcement and
Compliance Assurance within 45 days
of a request under 40 CFR 63.96(a). In
receiving delegation for specific General
Provisions authorities, ODEQ must
submit to EPA Region 6 on a semi-
annual basis, copies of determinations
issued under these authorities. For parts
61 and 63 standards, these
determinations include: Section 63.1,
Applicability Determinations; Section
63.6(e), Operation and Maintenance
Requirements—Responsibility for
Determining Compliance; Section
63.6(f), Compliance with Non-Opacity
Standards—Responsibility for
Determining Compliance; Section
63.6(h), Compliance with Opacity and
Visible Emissions Standards—
Responsibility for Determining
Compliance; Sections 63.7(c)(2)(i) and
(d), Approval of Site-Specific Test
Plans; Section 63.7(e)(2)(i), Approval of
Minor Alternatives to Test Methods;
Section 63.7(e)(2)(ii) and (f), Approval
of Intermediate Alternatives to Test
Methods; Section 63.7(e)(iii), Approval
of Shorter Sampling Times and Volumes
When Necessitated by Process Variables
or Other Factors; Sections 63.7(e)(2)(iv),
(h)(2), and (h)(3), Waiver of Performance
Testing; Sections 63.8(c)(1) and (e)(1),
Approval of Site-Specific Performance
Evaluation (Monitoring) Test Plans;
Section 63.8(f), Approval of Minor
Alternatives to Monitoring; Section
63.8(f), Approval of Intermediate
Alternatives to Monitoring; Section 63.9
and 63.10, Approval of Adjustments to
Time Periods for Submitting Reports;
Section 63.10(f), Approval of Minor
Alternatives to Recordkeeping and
Reporting; Section 63.7(a)(4), Extension
of Performance Test Deadline.

X. What is EPA’s oversight role?

EPA must oversee ODEQ’s decisions
to ensure the delegated authorities are

being adequately implemented and
enforced. We will integrate oversight of
the delegated authorities into the
existing mechanisms and resources for
oversight currently in place. If, during
oversight, we determine that ODEQ
made decisions that decreased the
stringency of the delegated standards,
then ODEQ shall be required to take
corrective actions and the source(s)
affected by the decisions will be
notified, as required by 40 CFR
63.91(g)(1)(ii). We will initiate
withdrawal of the program or rule if the
corrective actions taken are insufficient.

XI. Should sources submit notices to
EPA or ODEQ?

All of the information required
pursuant to the general provisions and
the relevant subpart of the Federal
NESHAPs (40 CFR parts 61 and 63)
should be submitted by sources located
outside of Indian country, directly to the
ODEQ at the following address:
Oklahoma Department of Environmental
Quality, 707 North Robinson, P.O. Box
1677, Oklahoma City, Oklahoma 73101—
1677. The ODEQ is the primary point of
contact with respect to delegated
NESHAPs. Sources do not need to send
a copy to EPA. EPA Region 6 waives the
requirement that notifications and
reports for delegated standards be
submitted to EPA in addition to ODEQ
in accordance with 40 CFR 63.9(a)(4)(ii)
and 63.10(a)(4)(ii). For those standards
that are not delegated, sources must
continue to submit all appropriate
information to EPA.

XII. How will unchanged authorities be
delegated to ODEQ in the future?

In the future, ODEQ will only need to
send a letter of request for approval to
EPA, Region 6, for NESHAP regulations
that ODEQ has adopted by reference.
The letter must reference the previous
up-front approval demonstration and
reaffirm that it still meets the up-front
approval criteria. We will respond in
writing to the request stating that the
request for delegation is either granted
or denied. A Federal Register action
will be published to inform the public
and affected sources of the delegation,
indicate where source notifications and
reports should be sent, and to amend
the relevant portions of the Code of
Federal Regulations showing which
NESHAPs standards have been
delegated to ODEQ.

XIII. Final Action

The public was provided the
opportunity to comment on the
proposed approval of the program and
mechanism for delegation of section 112
standards, as they apply to part 70
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sources, on March 10, 1995, for the
proposed interim approval of ODEQ’s
operating permits program. (60 FR
13088). In EPA’s final full approval of
ODEQ’s operating permits program on
February 5, 1996 (61 FR 4220), EPA
discussed that no adverse comments
were received from the public on the
proposed final delegation of the
operating permits program. In today’s
action, the public is given the
opportunity to comment on the
approval of ODEQ’s request for
delegation of authority to implement
and enforce certain section 112
standards for all sources (both part 70
and non-part 70 sources) which have
been adopted by reference into
Oklahoma’s state regulations. However,
the Agency views the approval of this
request as a noncontroversial action and
anticipates no adverse comments.
Therefore, EPA is publishing this rule
without prior proposal. However, in the
“Proposed Rules” section of today’s
Federal Register publication, EPA is
publishing a separate document that
will serve as the proposal to approve the
program and delegation of authority
described in this action if adverse
comments are received. This action will
be effective April 27, 2015 without
further notice unless the Agency
receives relevant adverse comments by
March 26, 2015.

If EPA receives relevant adverse
comments, we will publish a timely
withdrawal in the Federal Register
informing the public the rule will not
take effect. We will address all public
comments in a subsequent final rule
based on the proposed rule. The EPA
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time. Please note that if we receive
relevant adverse comment on an
amendment, paragraph, or section of the
rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of a
relevant adverse comment.

XIV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional

requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the
delegation is not approved to apply in
Indian country located in the State, and
the EPA notes that it will not impose
substantial direct costs on tribal
governments or preempt tribal law. This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state request to receive
delegation of certain Federal standards,
and does not alter the relationship or
the distribution of power and
responsibilities established in the Clean
Air Act. This rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing delegation submissions,
EPA’s role is to approve submissions
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a delegation submission
for failure to use VCS. It would thus be
inconsistent with applicable law for
EPA to use VCS in place of a delegation
submission that otherwise satisfies the
provisions of the Clean Air Act. Thus,
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small

Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 27, 2015.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects
40 CFR Part 61

Environmental protection,
Administrative practice and procedure,
Air pollution control, Arsenic, Benzene,
Beryllium, Hazardous substances,
Mercury, Intergovernmental relations,
Reporting and recordkeeping
requirements, Vinyl chloride.

40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: February 6, 2015.
Wren Stenger,
Director, Multimedia Planning and Permitting
Division, Region 6.

For the reasons stated in the

preamble, 40 CFR parts 61 and 63 are
amended as follows:

PART 61—NATIONAL EMISSION
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS

m 1. The authority citation for part 61
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
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Subpart A—General Provisions

m 2. Section 61.04 is amended by
revising paragraph (c)(6)(iv) to read as

follows:

§61.04 Address.

(ODED) has been delegated the

* * * * * following part 61 standards
(c)* * * promulgated by EPA, as amended in the
(6) * * * Federal Register through September 1,

(iv) Oklahoma. The Oklahoma
Department of Environmental Quality

2006. The (X) symbol is used to indicate
each subpart that has been delegated.

DELEGATION STATUS FOR NATIONAL EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS (PART 61 STANDARDS)

FOR OKLAHOMA
[Excluding Indian country]

Source category

GIENETAI PIOVISIONS ......oiiiiiiiiecte ettt et e e ae e s e e b e e e e et e e e r e e e e e e e s e e s reemeesresseenreeeeennenee s
Radon Emissions From Underground Uranium MINES ...........cccooiiiiiiiiiiiiiiii s
27T 1T o U RPN
Beryllium Rocket Motor FifiNg .......couiiiiiii e e s
[ L= (U YU RP PR
VINYE CRIOTIAE ...ttt ettt e h e st e bt e e bt e e b et e bt e sae e et e e e bb e e bt e saneebeeeabeeebeeeanees
(R TEET= AT | PSSP OPRRPPOE
Emissions of Radionuclides Other Than Radon From Department of Energy Facilities ............cccocovviiiiiiiniiiciens
Radionuclide Emissions From Federal Facilities Other Than Nuclear Regulatory Commission Licensees and Not
Covered by Subpart H.

Equipment Leaks (Fugitive Emission Sources) of BENZENE .........c.ooiiiiiiiiiiiiii e
Radionuclide Emissions From Elemental PhoSphorus PIANntS ...........c.oooiiiiiiiiiiiiie e
Benzene Emissions From Coke By-Product RECOVEIY PIANtS ........ccceiiiiiiiiiiie ettt
AASDIESTOS ..t h et b et bt e b b et e bt e nae e bt et et e bt nr e e bt nab e e reeeanes
Inorganic Arsenic Emissions From Glass Manufacturing Plants ............ccoiiiiiiiiiiiienieesec e
Inorganic Arsenic Emissions From Primary Copper SMERErS .........oouiiiiiiiiiiii ittt
Inorganic Arsenic Emissions From Arsenic Trioxide and Metallic Arsenic Production Facilities ............ccccceeveeennnen.
Radon Emissions From Department of Energy Facilities ...........cociiiiiiiiiiiii s
Radon Emissions From PhosphogypSUM STACKS .........cciiuiiiiiiiiiiiiieiie ettt
(RESEIVEA) ..ttt ettt a e h e et e e bt e e b e e b e e e a bt e ehe e et e e e he e e b e e e ae e e be e nar e e bt e e b e e nneenreenans
Radon Emissions From the Disposal of Uranium Mill TaIlINGS .....c.ooiiiiiiiiiiiie et
(RESEIVEA) ..ttt ettt a e h e et e e bt e e b e e b e e e a bt e ehe e et e e e he e e b e e e ae e e be e nar e e bt e e b e e nneenreenans
Equipment Leaks (Fugitives Emission Sources) ...
Radon Emissions From Operating Mill Tailings ....
(RESEIVEA) i

Benzene Emissions From Benzene Storage VESSElS ...
(RIS AT | PSPPSR OPRRPPOE
Benzene Emissions From Benzene Transfer Operations ...
(RESEIVEA) e
Benzene Waste OPEIatioNS ..........coiiiiiiiiiiiiiiie ettt ettt ettt et bt e s b e e e b e e sae e et e e e ba e e re e sareens

1 Program delegated to Oklahoma Department of Environmental Quality (ODEQ).

PART 63—NATIONAL EMISSION
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE
CATEGORIES

m 3. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart E—Approval of State
Programs and Delegation of Federal
Authorities

m 4. Section 63.99 is amended by
revising paragraph (a)(37)(i) to read as
follows:

§63.99 Delegated Federal authorities.
(a] * * %
(37] L
(i) The following table lists the
specific part 63 standards that have

been delegated unchanged to the 2006 are not delegated.

DELEGATION STATUS FOR PART 63 STANDARDS—STATE OF OKLAHOMA
[Excluding Indian country]

Oklahoma Department of Environmental
Quality for all sources. The “X’’ symbol
is used to indicate each subpart that has
been delegated. The delegations are
subject to all of the conditions and
limitations set forth in Federal law,
regulations, policy, guidance, and
determinations. Some authorities cannot
be delegated and are retained by EPA.
These include certain General
Provisions authorities and specific parts
of some standards. Any amendments
made to these rules after September 1,

Source category ODEQ!2
[T oY T o (oA o o L PRSP UPRP USRI X
Hazardous Organic NESHAP (HON)—Synthetic Organic Chemical Manufacturing Industry (SOCMI) ................... X
HON—SOCMI Process Vents, Storage Vessels, Transfer Operations and Wastewater ...........cccocoeieiiieiiineieennns X
HON-—EQUIPMENT LEAKS ... eiitieutiitieiieteet ettt ettt sttt a ettt ettt et b e et nh e e ae e nh e e bt e b e eb e e s e ebeeneebeenenreeanes X
HON—Certain Processes Negotiated Equipment Leak Regulation ............ccoocioiiiiiiiiiiiiiee e X
Polyvinyl Chloride and Copolymers ProdUCHION ...........c.ooiiiiiiiiiiiiie ettt ene e ®)
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DELEGATION STATUS FOR PART 63 STANDARDS—STATE OF OKLAHOMA—Continued
[Excluding Indian country]

Source category

[(RTEET= A=Y | OO PP O PP USROPPRPPTONE
Coke Oven Batteries ...................
Perchloroethylene Dry Cleaning .........cccccceveevieenieenieenninnn.
Chromium Electroplating and Chromium Anodizing Tanks
Ethylene Oxide Sterilizers ........cccoooveiiiieniiniencseeeiee
(Reserved) ......cccoeveeeiieiniiiiiies
Industrial Process Cooling Towers .
Gasoline Distribution ...................
PUIP @Nd PAPEI INAUSTIY ...ttt ettt a ettt esbe e e bt e e b e e et e e san e et e e saneenneesareennes
Halogenated SoIvent ClEANING ........c.oiiiiiiiiiei et s s n e e sn e e
Group | Polymers and Resins ....
(RESEIVEA) it
Epoxy Resins Production and Non-Nylon Polyamides ProducCtion ..............coceeiiiiiiiiiiiie i
S Ttolola e LTy VA I oY= o IS o U= (T o PSPPSR
Marine Tank Vessel Loading
(ReServed) ....cooceeieeiiieiieeee e
Phosphoric Acid Manufacturing Plants ....
Phosphate Fertilizers Production Plants ..
Petroleum Refineries ........ccccooeiiiiiiiiiens
Off-Site Waste and Recovery Operations
Magnetic Tape Manufacturing .................
(Reserved) .....ccccoeevvveniecneeenenn.
Aerospace Manufacturing and Rework Facilities .
Oil and Natural Gas Production Facilities .............
Shipbuilding and Ship Repair Facilities .......
Wood Furniture Manufacturing OPEratioNS ..........ccuiiuiiiiiiie ettt sttt sbe e st e e sbe e snbeesaeeenneas
Printing and PubliShiNG INAUSTIY ...ttt e e e s e e e e e e e snne e e ennneeeannnas
Primary Aluminum ReducCtion PIANTS ..........uiiiiiiiiiii ettt e e e e s nne e e snnes
Chemical Recovery Combustion Sources at Kraft, Soda, Sulfide, and Stand-Alone Semichemical Pulp Mills .......
(R TSI A=Y O PP U PO P TP PP VR OPRPPRTONE
TANKS—LEVEI T ettt ettt h e st e e bt e e bt e b et e bt s ae e e bt e e e e b e nan e e be e b e e e eanees
Containers ........ccccec.....
Surface Impoundments ..
INdividual Drain SYSIEMS ........ooiiiiii e et
Closed Vent Systems, Control Devices, Recovery Devices and Routing to a Fuel Gas System or a Process ......
Equipment Leaks—CoNtrol LEVEI 1 ...ttt sae e st e e e saeeenneas
Equipment Leaks—Control Level 2 Standards ..................
Oil—Water Separators and Organic—Water Separators ..
Storage Vessels (Tanks)—Control Level 2 .........ccooiiiiiieiinece s
Ethylene Manufacturing Process Units Heat Exchange Systems and Waste Operations ...
Generic Maximum Achievable Control Technology Standards ...........ccceceveeieienieienienen.
(RESEIVEA) ..t
Steel Pickling—HCI Process Facilities and Hydrochloric Acid Regeneration .............ccccociiiiiiiiiiiiiiiniicciees
MiINEral WOOI PrOQUCTION .......ooiiiiiiiiiiii ittt sttt ettt et sae e et e e e ee e e bt e eae e e bt e sar e et e e eaneesneesaneenans
Hazardous Waste Combustors
(Reserved) .....ccocoevveenecneeenenn.
Pharmaceuticals ProdUCHION ............ccoiiiiiiiiiii e e e
Natural Gas Transmission and Storage FaCiliies ..........cccoiuiiiiiiiiiii e
Flexible Polyurethane Foam Production ...............

Group IV Polymers and Resins ...............
(Reserved) ....ccccceeveeeieenieeiiees
Portland Cement Manufacturing ..............
Pesticide Active Ingredient Production ....
Wool Fiberglass Manufacturing ...............
Amino/Phenolic Resins ............
Polyether Polyols Production ...
Primary Copper Smelting ............
Secondary Aluminum Production
(Reserved) ....ccoccceevcveeeieeeeeinennn
Primary Lead Smelting ...
Petroleum Refineries—Catalytic Cracking Units, Catalytic Reforming Units and Sulfur Recovery Plants ..
Publicly Owned Treatment WOorks (POTW) .....ooiiiiiieie ettt e e
(RESEIVEA) ittt
Ferroalloys Production: Ferromanganese and SiliCOMaNganESse ..........cccueoiriiriirieniineee et
Municipal Solid Waste Landfills ..........c.coiiiiiiii ettt
Nutritional Yeast Manufacturing ...............
Plywood and Composite Wood Products
Organic Liquids DiStrDULION .........cciiiiiii e e e s
Misc. Organic Chemical Production and Processes (MON) .........cccoooiiiiiiiiiiiiieiie ettt
Solvent Extraction for Vegetable Oil Production
Wet Formed Fiberglass Mat ProdUCHION ...........ooiiiiiiiieie et e e e e e e ennee s

XXX XX XXX
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DELEGATION STATUS FOR PART 63 STANDARDS—STATE OF OKLAHOMA—Continued
[Excluding Indian country]

Source category

ODEQ!2

Auto & Light Duty Truck (Surface COatiNg) ........cccuieiiiiiiiiiiiiiiieie ettt st snees
Paper and other Web (Surface Coating)
Metal Can (Surface Coating) .......ccccoevvrvveniiinieennene
Misc. Metal Parts and Products (SUrface COatiNg) ........cceeiueiruieriioiiie ettt st sin e et saeeees
Surface Coating of Large APPIaNCES ..........cociiiiiiiii e e s
Fabric Printing Coating and Dyeing
Plastic Parts (Surface Coating) ........ccccoevvrvueenee.
Surface Coating of Wood BUilding ProdUCES ..........couiiiiiiiiiiiie ettt
Surface Coating of Metal FUMITUIE ..o s
Surface Coating for Metal Coil ....
Leather Finishing Operations ......
Cellulose Production ManUFACIUIE ..........ccoieiiiiiiiiiiiercc et n e st n e e enr e e sre e e
Boat ManUfaCtUMING ..o s
Reinforced Plastic Composites Production ..
Tire Manufacturing ..........cccocoviiiiiiinne
COMDBUSHON TUMDINES ...t n et e et e e e e e e s re e e e sreesnesre e e e sreennenns
Reciprocating Internal Combustion Engines (RICE) .......c..oooiiiiiiiiiiiie et
Lime Manufacturing Plants ............ccocceeiiiniiincnnene

Semiconductor Manufacturing
Coke Ovens: Pushing, Quenching and Battery StACKS ...........cociiiiiiiiiieiicieses e
Industrial/Commercial/Institutional Boilers and Process Heaters Major SOUICES .........ccccveeviieiieniiiisiieniee s
1IrON FOUNAIES ... s

Integrated Iron and Steel
) SR R =TTt L o] o PSPPSRSO
Miscellaneous Coating ManufaCtUrNg ..........cccooiiiiiiiii s
Mercury Cell Chlor-Alkali Plants .........cccccoeveeineene
Brick and Structural Clay Products Manufacturing
Clay Ceramics ManUFACTUIING ......cuiiiieiiie ittt ettt ettt sae e et e e s a et e bt e saeeeabeeease e bt e saneesseenabeenaneans
Asphalt Roofing and ProCeSSING ........ccouiiiiiiiiii e e
Flexible Polyurethane Foam Fabrication Operation .......
Hydrochloric Acid Production, Fumed Silica Production ...
(R TEET=T AT | PP UPUSRPRRPPNE
Engine Test FACIlItIES ........ocuiiiii s
Friction Products Manufacturing .
Taconite Iron Ore Processing .....
Refractory Products Manufacture
Primary Magnesium RefiNiNg .........cccoiiii

X X

HXEXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XX XXX

1Program delegated to Oklahoma Department of Environmental Quality (ODEQ).
2 Authorities which may not be delegated include: §63.6(g), Approval of Alternative Non-Opacity Emission Standards; § 63.6(h)(9), Approval of
Alternative Opacity Standards; §63.7(e)(2)(ii) and (f), Approval of Major Alternatives to Test Methods; § 63.8(f), Approval of Major Alternatives to
Monitoring; §63.10(f), Approval of Major Alternatives to Recordkeeping and Reporting; and all authorities identified in the subparts (e.g., under
“Delegation of Authority”) that cannot be delegated.
3The ODEQ has adopted this subpart unchanged and applied for delegation of the standard. The subpart was vacated and remanded to EPA
by the United States Court of Appeals for the District of Columbia Circuit. See, Mossville Environmental Action Network v. EPA, 370 F. 3d 1232
(D.C. Cir. 2004). Because of the D.C. Court’s holding, this subpart is not delegated to ODEQ at this time.

* *

* *

[FR Doc. 2015-03803 Filed 2—23-15; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 411, 412, 416, 419, 422,
423, and 424

[CMS—1613—-CN]
RIN 0938-AS15

Medicare and Medicaid Programs:
Hospital Outpatient Prospective
Payment and Ambulatory Surgical
Center Payment Systems and Quality
Reporting Programs; Physician-Owned
Hospitals: Data Sources for Expansion
Exception; Physician Certification of
Inpatient Hospital Services; Medicare
Advantage Organizations and Part D
Sponsors: CMS-Identified
Overpayments Associated With
Submitted Payment Data; Corrections

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.
ACTION: Correction of final rule.

SUMMARY: This document corrects
technical errors that appeared in the
final rule with comment period
published in the Federal Register on
November 10, 2014, entitled ‘“Medicare
and Medicaid Programs: Hospital
Outpatient Prospective Payment and
Ambulatory Surgical Center Payment
Systems and Quality Reporting
Programs; Physician-Owned Hospitals:
Data Sources for Expansion Exception;
Physician Certification of Inpatient
Hospital Services; Medicare Advantage
Organizations and Part D Sponsors:
CMS-Identified Overpayments
Associated with Submitted Payment
Data.”

DATES: Effective Date: This document is
effective February 24, 2015.

Applicability Date: The corrections
noted in this document and posted on
the CMS Web site are applicable to
payments for services furnished on or
after January 1, 2015.

FOR FURTHER INFORMATION CONTACT:
David Rice, (410) 786—6004, hospital
outpatient prospective payment system
(OPPS) issues.

Esther Markowitz, (410) 786—4595,
ambulatory surgical center (ASC)
payment issues.

Marjorie Baldo, (410) 786—4617, OPPS
issues related to status indicators (SI)
and ambulatory payment classification
(APC) changes.

SUPPLEMENTARY INFORMATION:

I. Background

In FR Doc. 2014—26146 of November
10, 2014 (79 FR 66770) (hereinafter

referred to as the CY 2015 OPPS/ASC
final rule with comment period), there
were a number of technical errors that
are discussed in the Summary of Errors,
and further identified and corrected in
the Correction of Errors section below.
The provisions in this correction notice
are applicable to payments for services
furnished on or after January 1, 2015,
and, therefore, are treated as if they had
been included in the CY 2015 OPPS/
ASC final rule with comment period (79
FR 66770) appearing in the November
10, 2014 Federal Register.

II. Summary of Errors and Corrections
Posted on the CMS Web site

A. Hospital Outpatient Prospective
Payment System (OPPS) Corrections

In the CY 2015 OPPS/ASC final rule
with comment period, for the OPPS
cancer hospital payment adjustment (79
FR 66831 through 66832), we finalized
a target payment-to-cost ratio (PCR) of
0.89. This target PCR is equal to the
weighted average PCR for the other
OPPS hospitals included in this dataset
(see 79 FR 66832 for more details on the
hospitals included in this dataset).
Under our longstanding policy, outlier
payments are included in the
calculation of the weighted average PCR
(or “target PCR”) for these hospitals. We
have since determined that some outlier
payments were not included in the cost
report data we used to calculate the
target PCR. We have corrected this error
and included these outlier payments in
the target PCR calculation, which results
in a target PCR equal to 0.90 for each
cancer hospital.

In addition to identifying the error in
calculating the target PCR because of
missing outlier payments, we
determined that certain outlier
payments were similarly not included
in our calculations for estimated cancer
hospital PCRs. We have now corrected
this error and included these outlier
payments in determining the estimated
cancer hospital PCRs. As a result of
correcting these two technical errors,
the estimated total cancer hospital
payment adjustments, which are based
on the difference between estimated
cancer hospital PCRs and the target PCR
is also being corrected in this notice.
The revisions to the target PCR and
estimated cancer hospital PCRs have
decreased our estimate of total cancer
hospital payment adjustments by $18.6
million.

OPPS cancer hospital payment
adjustment payments are budget
neutral; therefore, we are updating the
budget neutrality adjustment to the
OPPS conversion factor for the
differential in estimated total cancer

hospital payment adjustments of $18.6
million. This additional $18.6 million
increases the conversion factor from
$74.144 to $74.173, which will slightly
increase payment rates for most
ambulatory payment classifications
(APCs). These revised APC payment
rates are reflected in the attached
Addenda.

We are also making technical
corrections to certain healthcare
common procedure coding system
(HCPCS) codes that appeared in Table
36—HCPCS Codes to Which the CY
2015 Drug-Specific Packaging
Determination Methodology Applies (79
FR 66889). Specifically, we are
correcting the CY 2015 OPPS status
indicators (SI) for HCPCS codes J1070,
J1080, J2271, J3120, and J3130 from “N”
to “D” to accurately indicate that these
codes were deleted on December 31,
2014, and should not have appeared in
Table 36. These codes were correctly
assigned to OPPS SI “D” in the OPPS
Addendum B that was released with the
CY 2015 OPPS/ASC final rule. In
addition, HCPCS codes J1440 and J1441
were deleted on December 31, 2013, and
should not have appeared in Table 36.
HCPCS codes J1440 and J1441 were not
listed in the OPPS Addendum B that
was released with the CY 2015 OPPS/
ASC final rule.

Also, in Addendum B of the CY 2015
OPPS/ASC final rule with comment
period, HCPCS code J7180 (Factor xiii
anti-hem factor) was incorrectly
assigned a status indicator “N”’. Because
HCPCS code J7180 is a separately
payable drug, we have corrected this
error and assigned status indicator “K”
and APC 1416. This correction is
included in the revised OPPS
Addendum B which is posted to the
CMS Web site at hitp://www.cms.gov/
Medicare/Medicare-Fee-for-Service-
Payment/HospitalOutpatientPPS/
Hospital-Outpatient-Regulations-and-
Notices.html.

B. Ambulatory Surgical Center (ASC)
Payment System Corrections

ASC payment rates are based on the
OPPS relative payment weights for the
majority of covered surgical procedures
and covered ancillary services. For some
items, such as device-intensive
procedures, the ASC payment rates also
take into account the OPPS conversion
factor and payment rates. Therefore,
corrections to the CY 2015 OPPS
conversion factor and payment rates
affect the CY 2015 ASC payment rates.

To account for geographic wage
variation, individual ASC payments are
adjusted by applying the pre-floor and
pre-reclassified inpatient prospective
payment system (IPPS) hospital wage
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indexes to the labor-related share,
which is 50 percent of the ASC payment
amount. In other words, the wage index
for an ASC is the pre-floor and pre-
reclassified IPPS hospital wage index of
the CBSA that maps to the CBSA where
the ASC is located. The FY 2015 IPPS
hospital wage indexes reflect new Office
of Management and Budget (OMB) labor
market area delineations; therefore, the
CY 2015 final ASC wage indexes reflect
the new OMB delineations. However, as
described in the CY 2015 OPPS/ASC
final rule (79 FR 66935 through 66937),
we finalized a policy to apply a one-year
blended wage index for all ASCs that
will experience any decrease in their
actual wage index exclusively due to the
implementation of the new OMB
delineations. Specifically, for ASCs
where the CY 2015 ASC wage index
with the CY 2015 Core-Based Statistical
Areas (CBSAs) is lower than with the
CY 2014 CBSAs, the CY 2015 ASC wage
index is 50 percent of the ASC wage
index based on the CY 2014 CBSA and
50 percent of the ASC wage index based
on the new CY 2015 CBSA. We have
since determined that the transitional
wage index for CY 2015 was calculated
incorrectly. We have now recalculated
the CY 2015 ASC wage index per the
policy finalized in the CY 2015 OPPS/
ASC final rule with comment period.

Due to these corrections, the final CY
2015 ASC wage index budget neutrality
adjustment changes from 0.9998, as
originally published (79 FR 66939 and
67023), to 0.9995. Using the final
corrected wage index budget neutrality
adjustment, the final CY 2015 ASC
conversion factor changes from $44.071,
as originally published (79 FR 66939,

66940, and 67023), to $44.058. The final
CY 2015 ASC conversion factor for
ASCs that do not meet the requirements
of the ASC Quality Reporting Program
changes from $43.202, as originally
published (79 FR 66939), to $43.189.

The final CY 2015 ASC rates and
indicators for certain office-based
covered surgical procedures and certain
covered ancillary services were
impacted due to corrections to the final
CY 2015 Medicare Physician Fee
Schedule (MPFS) rates. We note that we
expect to issue the CY 2015 MPFS
corrections in a separate Federal
Register document in the near future.
For covered office-based surgical
procedures, covered ancillary radiology
services (except certain nuclear
medicine procedures and radiology
procedures that use contrast agents),
and certain covered ancillary diagnostic
tests, the payment rate is the lower of
the amount calculated using the ASC
standard ratesetting methodology and
the MPFS nonfacility practice expense
relative value unit-based amount
effective January 1, 2015. The
corrections discussed in the MPFS
correcting document affected some of
the final payment indicators and rates
for these covered surgical procedures
and covered ancillary services. As such,
we have corrected these payment
indicators and rates based upon the
MPFS corrections discussed in the
MPFS correcting document. As stated in
the preamble and addenda to the CY
2015 OPPS/ASC final rule with
comment period (79 FR 66922, 66923,
66931, 66934, and 66939), the ASC
payment indicators and rates do not
include the effect of the negative update

to the MPFS payment rates effective
April 1, 2015 under current law.
Updates to the ASC rates and payment
indicators effective April 1, 2015 will be
included in the April 2015 quarterly
ASC addenda posted on the CMS Web
site.

C. Summary of Errors and Corrections to
the OPPS and ASC Addenda Posted on
the CMS Web site

1. OPPS Addenda Posted on the CMS
Web site

We are making several minor
technical corrections to the OPPS
addenda. First, as a result of the cancer
hospital payment adjustment correction
and subsequent budget neutrality
adjustment corrections, we have
updated Addenda A, B, and C to reflect
corrected APC payment rates.

Secondly, CPT codes 88342, 88344,
and 88366, were incorrectly assigned to
OPPS SI “E” and “N”. Because these
services may be separately payable in
certain instances, we have corrected this
error. Specifically, we are correcting the
OPPS SI and APC assignments for CPT
code 88342 to “Q1” and APC 0433; for
CPT code 88344 to “Q1” and APC 0433;
and for CPT code 88366 to “Q1”’ and
APC 0342. We have updated OPPS
Addendum B to reflect these corrected
Sls.

Further, the 24 codes listed below
were assigned to incorrect OPPS SIs.
The correct OPPS SIs are listed in the
table below. Because these changes were
too late to include in the January 2015
Integrated Outpatient Code Editor
(IOCE), they will be included in the
April 2015 IOCE update retroactive to
January 1, 2015.

HCPCS code Short descriptor 8\I£P2g1§>l OCF;’\EQSZ(EF&’;C
0356T .......... INsrt drug deviCe fOr IOP .....ceiiiiiiiiic s Q1
86592 .......... Syphilis test non-trep qual A
86593 .......... Syphilis test non-trep quant A
86631 ......... Chlamydia antibDody ..........oouiiiiiii e e A
86632 .......... Chlamydia igm @ntiDOAY ........eeoiiiiiiiie e A
86780 .......... BT oo aT=T 0 = T o =1 1T [ o S A
87110 .......... ChIamydia CURUIE ..ottt sa et b e be e sar e re e A
87270 .......... Chlamydia trachomatis ag if ........c.coiiiiiirieer e e A
87320 .......... ChyImd traCh g I8 ....ecceeeiiiiiieii ettt na e bbb nae e ene e A
87341 .......... Hepatitis b surface ag €ia .........ccoiiiiiiiiii A
87490 .......... Chylmd trach dna dif ProODE .......coeiiiiiiee e e A
87491 .......... Chylmd trach dna amp ProbE .......cooiiiiiiiiiieie ettt A
87590 .......... N.gonorrhoeae dna dir Prob ........ooiiiiiii e s A
87591 .......... N.gonorrhoeae dna ampP Prob .......oceeeiiiiiiiiie et s A
87800 .......... Detect agnt MUIt dNa QIFEC .......eeiiiiiiee ettt et ne e e e e ene e s A
87810 .......... Chylmd trach assay W/OPHC .....coiuiiieriiiieiireese e A
87850 .......... N. goNnorrh0€ae assay W/OPHIC ......cceiieriiriiniiriieiere sttt see e n e e n e e A
88380 .......... MICIOdISSECHION TASEI ... N
88381 .......... MicrodisSECHiON MANUAN .........coiiiiiiiiiiii e st N
88387 .......... Tiss exam MOIECUIAT STUAY ......eiiiiiiiiiiiie ettt r e N
93895 .......... Carotid intima atheroma @Val ............c.ooiiiiiiiii e E
G0461 ......... IMMUNONISTO/CYIO ChEM TST St ..o D
G0462 ......... IMMUNOISTO/CYIO ChEM A ......ooiiiiiii e D
V2760 .......... Scratch resistant COAtING ......oooiiiiiiii e E
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HCPCS code Short descriptor 8\ng2§)185| O%;SZ(XF?C
V2762 .......... Polarization, @nY 18NS .........oo i e e e E
V2786 .......... Occupational multifocal lens .... E
V2797 .......... Vis item/SVC iN OthEr COUR .......ocuiiiiiiiic e e E

We are correcting the OPPS SI for CPT
code 0356T to “Q1” since this is the SI
assigned to APC 0698. In addition, we
are correcting the OPPS SI for CPT
codes 86592 through 87850 to “A” to
indicate that these preventive services
are paid separately in another Medicare
payment system other than the OPPS.
Further, we are correcting the OPPS SI
for CPT codes 88380, 88381, and 88387
to “N” to indicate that these services are
packaged. We are also correcting the
OPPS SI for CPT code 93895 to “E” to
indicate that this service is non-covered.
We are correcting the OPPS SI for
HCPCS codes G0461 and G0462 to “D”
to indicate that these codes were deleted
on December 31, 2014. Also, we are
correcting the OPPS SI for HCPCS codes
V2760, V2762, V2786, and V2797 to “E”
to indicate that these items are non-
covered under the OPPS.

To view the corrected CY 2015 OPPS
payment rates that result from these
technical corrections, we refer readers to
the Addenda and supporting files that
are posted on the CMS Web site at:
http://www.cms.gov/Medicare/
Medicare-Fee-for-Service-Payment/
HospitalOutpatientPPS/index.html.
Select “CMS—1613-CN” from the list of
regulations. All corrected Addenda for
this correcting document are contained
in the zipped folder titled “2015 OPPS
Final Rule Addenda” at the bottom of
the page for CMS-1613-CN.

2. Ambulatory Surgical Center (ASC)
Payment System Addenda Posted on the
CMS Web site

As a result of the technical corrections
described in Section II.B. and IV. of this
correction notice, we have updated
Addenda AA and BB to reflect the final
corrected payment rates and indicators
for CY 2015 for ASC covered surgical
procedures and covered ancillary
services. To view the corrected final CY
2015 ASC payment rates and indicators
that result from these technical
corrections, we refer readers to the
Addenda and supporting files that are
posted on the CMS Web site at: http://
www.cms.gov/Medicare/Medicare-Fee-
for-Service-Payment/ASCPayment/ASC-
Regulations-and-Notices.html. Select
“CMS-1613—-CN” from the list of
regulations. All corrected ASC addenda
for this correcting document are
contained in the zipped folder entitled
“Addendum AA, BB, DD1, DD2, and

EE” at the bottom of the page for CMS—
1613-CN. The corrected final CY 2015
ASC wage index file and updated public
use files are also posted on this Web

page.
III. Waiver of Proposed Rulemaking,

60-Day Comment Period, and Delay of
Effective Date

Under 5 U.S.C. 553(b) of the
Administrative Procedure Act (APA),
the agency is required to publish a
notice of the proposed rule in the
Federal Register before the provisions
of a rule take effect. Similarly, section
1871(b)(1) of the Act requires the
Secretary to provide for notice of the
proposed rule in the Federal Register
and provide a period of not less than 60
days for public comment. In addition,
section 553(d) of the APA, and section
1871(e)(1)(B)(i) of the Act mandate a 30-
day delay in effective date after issuance
or publication of a rule. Sections
553(b)(B) and 553(d)(3) of the APA
provide for exceptions from the notice
and comment and delay in effective date
APA requirements; in cases in which
these exceptions apply, sections
1871(b)(2)(C) and 1871(e)(1)(B)(ii) of the
Act provide exceptions from the notice
and 60-day comment period and delay
in effective date requirements of the Act
as well. Section 553(b)(B) of the APA
and section 1871(b)(2)(C) of the Act
authorize an agency to dispense with
normal rulemaking requirements for
good cause if the agency makes a
finding that the notice and comment
process are impracticable, unnecessary,
or contrary to the public interest. In
addition, both section 553(d)(3) of the
APA and section 1871(e)(1)(B)(ii) of the
Act allow the agency to avoid the 30-
day delay in effective date where such
delay is contrary to the public interest
and an agency includes a statement of
support.

In our view, this correcting document
does not constitute a rulemaking that
would be subject to these requirements.
This correcting document corrects
technical errors in the preamble,
addenda, payment rates, and tables
included or referenced in the CY 2015
OPPS/ASC final rule with comment
period. The corrections contained in
this document are consistent with, and
do not make substantive changes to, the
policies and payment methodologies
that were adopted subjected to notice

and comment procedures in the CY
2015 OPPS/ASC final rule with
comment period. As a result, the
corrections made through this correcting
document are intended to ensure that
the CY 2015 OPPS/ASC final rule with
comment period accurately reflects the
policies adopted in that rule.

Even if this were a rulemaking to
which the notice and comment and
delayed effective date requirements
applied, we find that there is good cause
to waive such requirements.
Undertaking further notice and
comment procedures to incorporate the
corrections in this document into the
CY 2015 OPPS/ASC final rule with
comment period or delaying the
effective date would be contrary to the
public interest because it is in the
public’s interest for providers and
suppliers to receive appropriate
payments in as timely a manner as
possible, and to ensure that the CY 2015
OPPS/ASC final rule with comment
period accurately reflects our policies as
of the date they take effect and are
applicable. Further, such procedures
would be unnecessary, because we are
not altering the payment methodologies
or policies, but rather, we are simply
correctly implementing the policies that
we previously proposed, received
comment on, and subsequently
finalized. This correcting document is
intended solely to ensure that the CY
2015 OPPS/ASC final rule with
comment period accurately reflects
these payment methodologies and
policies. For these reasons, we believe
we have good cause to waive the notice
and comment and effective date
requirements.

IV. Correction of Errors

In FR Doc. 2014-26146 of November
10, 2014 (79 FR 66770), make the
following corrections:

Correction of Errors in the Preamble

1. On page 66776, second column,
second bullet, lines 11 and 17, the figure
“0.89” is corrected to read “0.90”.

2. On page 66777, third column, first
paragraph under column heading (4),
line 11, the figure “2.3” is corrected to
read “2.4”.

3. On page 66825,

a. Second column,

(1) First partial paragraph, lines 6
through 14, remove the last two
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sentences of the paragraph and add the
following sentence in its place: “The CY
2015 estimated cancer hospital payment
adjustments result in a budget neutral
adjustment factor of 1.0004 to the
conversion factor for the cancer hospital
payment adjustment.”

(2) Second full paragraph,

(a) Line 17, the figure “$72.692” is
corrected to read “$72.690".

(b) Line 19, the figure “—$1.484" is
corrected to read ““ — $1.483".

b. Third column,

(1) First full paragraph, line 13, the
figure ““$72.661” is corrected to read
“$72.690”.

(2) Last paragraph, line 10, the figure

“$74.144” is

(1) First partial paragraph, line 4, the

corrected to read figure “0.89” is corrected to read “0.90”.

“$74.173”. ] ] (2) First full paragraph, lines 4 and 9,
4. On page 66826, first column, first  the figure “0.89 is corrected to read
partial paragraph, . . “0.90".
(a) L:[Hiletz’ thedf%‘g;lf)eooi;f)ooo 18 c. Third column, first partial
corrected to read “1. . _ aragraph,
(b) Line 7, the figure “$74.144” is P gL.P he fi “Q0? d
corrected to read “$74.173”. (1) dl(r}e 3,§ the fligure “897 s correcte
5. On page 66832, to read “90°". o
a. First column, first partial (2) Lines 5 and 11, the figure “0.89
paragraph is corrected to read “0.90”.
(1) Line 3, the figure “89” is corrected d. Table 14—Estimated CY 2015
to read “90”. Hospital-Specific Payment Adjustment
(2) Lines 5 and 11, the figure “0.89” For Cancer Hospitals To Be Provided At

is corrected to read “0.90”.
b. Second column,

Cost Report Settlement, the table is
corrected to read as follows:

TABLE 14—ESTIMATED CY 2015 HOSPITAL-SPECIFIC PAYMENT ADJUSTMENT FOR CANCER HOSPITALS TO BE PROVIDED
AT COST REPORT SETTLEMENT

Estimated

percentage

Provider No. Hospital name increase in
OPPS Payments

for CY 2015
050146 ......... City of Hope Comprehensive CanCer CENEEI ........ccciiiriiiirieieiee ettt sn e 16.1
050660 ......... USC Norris Cancer Hospital .........ccccoceeneerineene 23.2
100079 ......... Sylvester Comprehensive Cancer Center 12.7
100271 ......... H. Lee Moffitt Cancer Center & ReSearch INSHIULE ........ccccooiiiiiiiiiii i 20.5
220162 ......... Dana-Farber CanCer INSHIULE ........c.ooiiiiiiiie ettt sttt e e bt e et e e st e eabeesaeeeneesaeeesea e 47.3
330154 ......... Memorial Sloan-Kettering CancCer CENTEI .......cc..iiiiiiiiiiie ettt s nreesine s 42.4
330354 ......... ROSWEIl Park CanCer INSHIULE .........ooiuiiiiiiiii ittt st e e e s ae e e mte e s b e enbeesaeeebeesaseesea e 19.2
360242 ......... James Cancer Hospital & Solove Research INSHIULE .........cceeiiiiiiiiiiie e 32.7
390196 ......... FOX Chas@ CanCEI CENET .....couiiiiiiiie ettt ettt h et e te e s a bt e bt e aaee e sae e sate e beeeabeeaaeeembeesaseembeesaeeanseesnseeseanns 19.7
450076 ......... LY/ DN g To (=TT o O T Tol=] g 07101 (-] OSSP 49.4
500138 ......... Seattle CanCEr Care AllIANCE .......oociiiiiiiiieie et et h e ettt e et e e sbeeaabeesaeesabeesseeaabeesaeeanbeesnbeebeeannaan 43.6

6. On page 66889, Table 36—HCPCS
Codes To Which The CY 2015 Drug-
Specific Packaging Determination

Methodology Applies, the table is
corrected to read as follows:

TABLE 36—HCPCS CoDES TO WHICH THE CY 2015 DRUG-SPECIFIC PACKAGING DETERMINATION METHODOLOGY

APPLIES

CY 2015
HCPCS code

CcY

2015 long descriptor CY 2015 Sl

Cyclosporine, oral, 100 mg
Cyclosporine, oral, 25 mg ....
Capecitabine, oral, 150 mg

Injection, bevacizumab, 0.25 mg
Injection, bevacizumab, 10 mg
Injection, methylprednisolone acetate, 20 mg ...
Injection, methylprednisolone acetate, 40 mg ..
Injection, methylprednisolone acetate, 80 mg ..
Injection, gamma globulin, intramuscular, 1 cc

Injection, gamma globulin, intramuscular over 10 cc
Injection, heparin sodium, (heparin lock flush), per 10 units ....
Injection, heparin sodium, per 1000 units
Injection, kanamycin sulfate, up to 500 mg ...
Injection, kanamycin sulfate, up to 75 mg ..
Injection, morphine sulfate, up to 10 mg
Injection, rho d immune globulin, human, minidose, 50 micrograms (250 i.u.)
Injection, rho d immune globulin, human, full dose, 300 micrograms (1500 i.u.) ..
Injection, methylprednisolone sodium succinate, up to 40 mg
Injection, methylprednisolone sodium succinate, up to 125 mg
Injection, hyaluronidase, ovine, preservative free, per 1 usp unit (up to 999 usp units) .
Injection, hyaluronidase, ovine, preservative free, per 1000 usp units
Infusion, normal saline solution , 1000 cc
Infusion, normal saline solution, sterile (500 ml = 1 unit) ...
Infusion, normal saline solution , 250 cc

RZ2ZZ2ZZ2Z2Z2Z2Z222Z22Z2Z2ZZZZZZ2ZZ2ZZ2ZZXX
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TABLE 36—HCPCS CoDES TO WHICH THE CY 2015 DRUG-SPECIFIC PACKAGING DETERMINATION METHODOLOGY

APPLIES—Continued

HCCPYCzsoggde CY 2015 long descriptor CY 2015 S|

J8s21 ... Capecitabine, 0ral, 500 MQ .....ccoiiiiiiiiiii e e e K
Methotrexate sodium, 5 mg .... N
Methotrexate sodium, 50 mg N

7. On page 66917, third column,
remove the first full paragraph and add
the following paragraph in its place:
“For the new Category III CPT codes
implemented in July 2014 through the
quarterly update CR, as shown below in
Table 43, we are not finalizing the “Z2”
payment indicator that we proposed for
CPT codes 0348T, 0349T, and 0350T or
the “R2” payment indicator that we
proposed for CPT code 0356T. For CY

2015, these codes will be conditionally
packaged under the OPPS when
provided with a significant procedure
(status indicator “Q1”’). With the
exception of device removal procedures
(as discussed in section XII.D.1.b. of this
final rule with comment period), HCPCS
codes that are conditionally packaged
under the OPPS are always packaged
(payment indicator “N1”’) under the
ASC payment system. Therefore, the

final CY 2015 ASC payment indicator
for CPT codes 0348T, 0349T, 0350T,
and 0356T is “N1” for CY 2015.

8. On page 66918, Table 43—New
Category III CPT Codes for Covered
Surgical Procedures or Covered
Ancillary Services Implemented in July
2014, the table is corrected to read as
follows:

TABLE 43—NEW CATEGORY Il CPT CODES FOR COVERED SURGICAL PROCEDURES OR COVERED ANCILLARY SERVICES

IMPLEMENTED IN JULY 2014

Final CY 2015
C?F\’(Tzé)(;d‘le ggTzc?ste CY 2015 long descriptor ASC payment
indicator
0348T 0348T Radiologic examination, radiostereometric analysis (RSA); spine, (includes, cervical, thoracic and
lumbosacral, When performed) ..o s N1
0349T 0349T Radiologic examination, radiostereometric analysis (RSA); upper extremity(ies), (includes shoul-
der, elbow and wrist, When performed) .........ooo e N1
0350T 0350T Radiologic examination, radiostereometric analysis (RSA); lower extremity(ies), (includes hip,
proximal femur, knee and ankle, when performed) ...........coociiiiiiiiiiiiii e N1
0356T 0356T Insertion of drug-eluting implant (including punctal dilation and implant removal when performed)
into lacrimal canaliCulus, BACK ...........oooo oo N1

N1 = Packaged service/item; no separate payment made.

9. On page 66939,

a. Second column, last paragraph, line

10, the figure ““0.9998” is corrected to
read “0.9995”.

b. Third column, first partial
paragraph,

(1) Line 6, the figure “$44.071” is
corrected to read “$44.058.

(2) Line 11, the figure “0.9998” is
corrected to read “0.9995”".

(3) Line 21, the figure “$43.202" is
corrected to read “$43.189”.

(4) Line 26, the figure “0.9998” is
corrected to read “0.9995”".

10. On page 66940, first column,
second full paragraph, line 6, the figure
“$44.071” is corrected to read
“$44.058”.

11. On page 66962, second column,
first full paragraph,

a. Line 12, the figure “$72.661" is
corrected to read “$72.690”.

b. Line 14, the figure “$74.144” is
corrected to read “$74.173”.

12. On page 67019,

a. Second column, first paragraph,

(1) Line 3, the figure ““(4,006)” is
corrected to read ‘“(4,007)”.

(2) Line 31, the figure ““(3,871)" is
corrected to read ““(3,782)”.

b. Third column, remove the entire
fourth paragraph, which begins with
“There is no difference in impact”” and
add the following paragraph in its place:
“The impacts reflect slightly smaller
total cancer hospital payment
adjustments as a result of the updated
target PCR and updated estimated
cancer hospital PCRs for 2015.”

13. On page 67020,

a. First column, first full paragraph
under column 5 heading,

(1) Line 10, the figures ‘3.4 and 4.2”
are corrected to read ““3.5 and 4.3”
respectively. (2) Line 14, the figure
“3.2” is corrected to read “3.3”.

b. Second column, first partial
paragraph, line 9, the figure “$74.144”
is corrected to read “$74.173”.

c. Third column,

(1) First partial paragraph, last line,
the figure “2.3” is corrected to read
“2.4”.

(2) First full paragraph, line 11, the
figures ““0.9 to 2.1” are corrected to read
“1.0 to 2.2” respectively.

(3) Second full paragraph, line 4, the
figure ““3.1” is corrected to read “3.2”.

(4) Last paragraph,

(a) Line 7, the figure “1.7”" is corrected
toread “1.8”.

(b) Line 9, the figure “2.1” is
corrected to read ““2.2”.

14. On pages 67020 through 67022,
Table 49—Estimated Impact of the CY
2015 Changes for the Hospital
Outpatient Prospective Payment
System, the table is corrected to read as
follows:
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TABLE 49—ESTIMATED IMPACT OF THE PROPOSED CY 2015 CHANGES FOR THE HOSPITAL OUTPATIENT PROSPECTIVE
PAYMENT SYSTEM

All budget
| el
APC New wage changes changes and
Number of recalibration index and (combined update All changes

hospitals (all changes) provider cols 2, 3) with (column 4)
adjustments market basket with frontier

update wage index

adjustment

(1) 2 (3) 4) 5) (6)

ALL FACILITIES ™ ..o 4,007 0.0 0.0 2.2 2.3 2.3

ALL HOSPITALS ...oooiiieeieeeeiee e 3,872 0.0 0.0 2.3 2.4 2.3

(excludes hospitals permanently held

harmless and CMHCs).

URBAN HOSPITALS ..o 3,008 0.0 0.0 23 2.4 2.4
LARGE URBAN (GT 1 MILL.) ... 1,646 0.1 0.2 25 25 2.6
OTHER URBAN (LE 1 MILL.) ... 1,362 0.0 -0.1 21 23 21

RURAL HOSPITALS ........ 863 0.0 -0.3 1.9 2.2 1.9
SOLE COMMUNITY . 376 0.1 -0.2 2.2 2.6 2.2
OTHER RURAL .....ooveieeiieeeeieeee 487 -0.2 -0.3 1.7 1.7 1.6

BEDS (URBAN):

0-99 BEDS ..o 1,067 0.0 0.0 23 25 23
100-199 BEDS ...... 856 0.0 0.0 2.2 23 23
200-299 BEDS ...... 458 -0.1 0.1 23 2.4 23
300-499 BEDS ... 410 -0.1 0.1 23 2.4 23
500 + BEDS ..o 217 0.3 -0.1 25 2.4 25
BEDS (RURAL):
0—49 BEDS .....ooiiieieeee e 345 0.1 -0.2 2.2 2.4 2.2
50-100 BEDS ..... 315 0.3 -0.3 23 25 2.2
101-149 BEDS ... 116 -0.3 -0.1 1.9 21 1.8
150-199 BEDS ... 46 -0.4 -0.4 1.4 2.2 1.5
200 + BEDS ..o 41 -0.3 -0.4 1.6 1.5 1.5
VOLUME (URBAN):
LT 5,000 LiN€S ..eeevereeeeieeeereeeene 544 -17 -0.3 0.3 0.5 0.5
5,000-10,999 Lines 135 -0.8 -02 1.3 1.4 1.4
11,000-20,999 Lines .... 117 -15 0.0 0.7 1.2 0.9
21,000—42,999 Lines .... 228 -0.7 0.0 1.6 1.5 1.6
42,999-89,999 Lines .... 526 -0.3 0.0 1.9 2.0 2.0
GT 89,999 LiNES ...ccvvrvveiirricieiieeiens 1,458 0.1 0.0 2.4 25 2.4
VOLUME (RURAL):
LT 5,000 LiN€S ...eeveeeeeieiiiineieeeees 34 -3.8 -0.3 -1.8 1.1 2.0
5,000-10,999 Lines 27 -1.8 -0.5 -0.1 1.1 0.0
11,000-20,999 Lines .....cccceecveveeenenn. 42 -1.1 -0.3 0.9 0.9 1.0
21,000-42,999 Lines ....cccccevvvverennn. 161 0.2 -0.3 2.2 2.8 2.2
GT 42,999 LiN€S ..ceevvvveeeeieeeeieene 599 0.0 -0.3 2.0 2.2 1.9
REGION (URBAN):
NEW ENGLAND .....ccccoovvviiiiineenen 152 1.1 0.2 3.5 3.5 3.5
MIDDLE ATLANTIC .....cccoovvveiirenee. 361 0.5 0.5 3.2 3.2 3.3
SOUTH ATLANTIC ...eoeiiriiieiieeeene 482 -0.2 -0.3 1.8 1.7 1.8
EAST NORTH CENT. ... 473 0.1 -0.1 2.2 2.2 2.2
EAST SOUTH CENT. ... 179 -0.9 -05 0.9 0.9 0.9
WEST NORTH CENT. ..... 194 0.0 -0.2 2.0 3.3 21
WEST SOUTH CENT. .....cccoevienne 527 -0.7 -0.5 1.1 1.0 1.1
MOUNTAIN .o 203 0.0 -0.1 2.2 25 2.2
PACIFIC .............. 389 0.3 1.1 3.7 3.6 3.7
PUERTO RICO 48 -0.4 0.3 21 21 2.0
REGION (RURAL):
NEW ENGLAND .....cccoooviiiiieieeene, 23 1.6 -0.1 3.7 3.6 3.7
MIDDLE ATLANTIC .....ccceovrverireenn. 58 0.8 0.2 3.3 3.3 3.2
SOUTH ATLANTIC ....... 130 -0.6 -05 1.1 1.1 1.0
EAST NORTH CENT .... 120 0.0 0.0 2.2 2.2 2.2
EAST SOUTH CENT .... 165 -0.8 -05 1.0 1.0 0.9
WEST NORTH CENT ... 101 0.2 -0.2 2.2 3.5 2.2
WEST SOUTH CENT ... 181 -0.7 -0.8 0.8 0.7 0.7
MOUNTAIN .....cooveene 61 0.7 -04 25 4.3 2.7
PACIFIC ..o 24 0.8 0.9 4.0 4.0 3.9

TEACHING STATUS:

NON-TEACHING .....ccccevviieieeeees 2,839 -0.2 0.0 2.0 21 2.0
MINOR 706 -0.2 -0.1 2.0 2.2 2.0
MAJOR 326 0.7 0.1 3.1 3.1 3.2

DSH PATIENT PERCENT:

0 e 21 0.0 0.3 2.6 2.6 2.6
GT 0-0.10 oo 328 0.3 0.2 2.7 2.8 2.7
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TABLE 49—ESTIMATED IMPACT OF THE PROPOSED CY 2015 CHANGES FOR THE HOSPITAL OUTPATIENT PROSPECTIVE
PAYMENT SYSTEM—Continued

All budget All budget
APC New wage Crr‘]ea%téaels changes and
Number of recalibration index and (combined update All changes
hospitals (all changes) provider cols 2, 3) with (column 4)
adjustments / with frontier
market basket wage index
update adjustment
() @ (€) 4) ®) (6)
0.10-0.16 334 0.1 0.0 2.4 2.5 2.4
0.16-0.23 680 0.1 0.0 2.3 24 2.3
0.23-0.35 1,076 0.0 0.0 2.2 2.4 2.2
GE 0.35 ..o 824 0.1 0.1 2.3 2.3 25
DSH NOT AVAILABLE** ......cccce.... 608 -3.6 0.0 -14 -1.3 -14
URBAN TEACHING/DSH:
TEACHING & DSH .....coccvviiiirie 938 0.2 0.0 25 2.6 25
NO TEACHING/DSH .......... 1,477 -0.2 0.1 21 22 21
NO TEACHING/NO DSH ... 18 -0.1 0.4 25 25 25
DSH NOT AVAILABLE ** .... 575 -3.3 0.1 -0.9 -0.9 -1.0
TYPE OF OWNERSHIP:
VOLUNTARY ..ot 2,006 0.1 0.0 24 25 24
PROPRIETARY 1,322 -04 -0.1 1.7 1.9 1.8
GOVERNMENT 543 -0.1 -0.1 21 21 22
CMHGCS ..ot 72 0.0 -0.5 1.8 1.8 1.3

Column (1) shows the total number of hospitals and/or CMHCs.

Column (2) shows the impact of all final CY 2015 OPPS APC policies and compares those to the CY 2014 OPPS.
Column (3) shows the budget neutral impact of updating the wage index by applying the final FY 2015 hospital inpatient wage index, including
all hold harmless policies and transitional wages. The final rural adjustment continues our current policy of 7.1 percent so the budget neutrality

factor is 1. The budget neutrality adjustment for the cancer hospital adjustment is 1.004.

Column (4) shows the impact of all budget neutrality adjustments and the addition of the proposed 2.2 percent OPD fee schedule update fac-
tor (2.9 percent reduced by 0.5 percentage points for the final productivity adjustment and further reduced by 0.2 percentage point in order to

satisfy statutory requirements set forth in the Affordable Care Act).

Column (5) shows the impact of all budget neutral changes and the non-budget neutral impact of applying the frontier State wage adjustment

in CY 2015.

Column (6) shows the additional adjustments to the conversion factor resulting from a change in the pass-through estimate, adding estimated

outlier payments, and applying payment wage indexes.

*These 4,007 providers include children and cancer hospitals, which are held harmless to pre-BBA amounts, and CMHCs.
** Complete DSH numbers are not available for providers that are not paid under IPPS, including rehabilitation, psychiatric, and long-term care

hospitals.

15. On page 67022, second column,
first full paragraph,

a. Line 13, the figure “1.7” is
corrected to read “1.8”.

b. Line 16, the figure “1.7” is
corrected to read “1.8”.

c. Line 19, the figure “—0.4" is
corrected to read “—0.5".

first partial paragraph,

16. On page 67023, second column,

a. Line 12, the figure “0.9998” is
corrected to read “0.9995”.

b. Last line, the figure “$44.071” is
corrected to read “$44.058”.

17. On page 67024, third column (top
third of the page above Table 50), first

partial paragraph, line 1, replace “9”

with “11”.

18. On pages 67024 through 67025,
Table 51—Estimated Impact of the CY
2015 Update to the ASC Payment
System on Aggregate Payments for
Selected Procedures, the table is

corrected to read as follows:

TABLE 51—ESTIMATED IMPACT OF THE CY 2015 UPDATE TO THE ASC PAYMENT SYSTEM ON AGGREGATE PAYMENTS
FOR SELECTED PROCEDURES

Estimated CY

Estimated CY

CPT/HCPCS code Short descriptor 2014 ASC 2015 percent
payments (in change
millions)
(1) @) (©) 4)
Cataract surg W/Iol, 1 SAGE ....ooiueiiiiiiie et et $1,131 -1
Upper Gl endoscopy, biopsy .. 170 11
ColonoSCOPY AN DIOPSY ...cuviiiiiiiiiiie e 167 7
Lesion removal COIONOSCOPY .....ccvuvirciiiriiiiiieiie ettt ettt ettt et re e 107 7
Cataract surgery, complex 93 -1
Inj foramen epidural I/s ........ 90 0
INJECE SPINE 1/8 (CA) ..eeiieeieee et 79 0
DiagnoStiC COIONOSCOPY ....veiiiuiiiiiiiiieeiiie ettt ettt e s e e s e e sanr e e e annneeeaes 72 7
After cataract laser surgery . 63 3
Inj paravert f jnt I/s 1 lev ......... 47 0
Colorectal SCrn; Ni FISK NG .....uvveeeeiei e e e e e et e e e e e eeareaeeees 45 1
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TABLE 51—ESTIMATED IMPACT OF THE CY 2015 UPDATE TO THE ASC PAYMENT SYSTEM ON AGGREGATE PAYMENTS

FOR SELECTED PROCEDURES—Continued

Esztg?itidsg Y Estimated CY
CPT/HCPCS code Short descriptor f 2015 percent
payments (in change
millions)

(1) @) (©) 4)
Destroy lumb/sac facet JNt .......c.ooiiiiiiiiii e 45 -5
IMplant NEUrOEIECITOAES ........oiiiiiiiiiiiee ettt 41 4
Colon ca scrn not hi rsk ind ... 41 1
Insrt/redo pn/gastr stimul ........ 38 -1
ReVision Of UPPEr @YEIIA ......eoiiieii e e 35 2
INSrt/redo SPiNe N gENErator ..........cocciiiiiiiii e 34 29
Arthroscop rotator cuff repr .... 34 1
Carpal tunnel surgery ............. 32 -1
KNEE arthrOSCOPY/SUIGEIY ..uveiiiiieitie ettt sttt sttt sttt e e ab e e bt e st e e s abeeaeesnneans 30 -1
Shoulder arthroSCOPY/SUIGEIY ......cocuiiiiiiiiieiii ettt 27 1
Knee arthroscopy/surgery .......... 25 -1
Uppr gi endoscopy diagnosis .... 23 10
L] (=Yoo} g T o7 SR RTURRTI 23 0
Shoulder arthroSCOPY/SUIGEIY ......cocuiiiiiiiiieiii ettt 22 1
CystoSCOPY ..vevveereeeiieeieenieeenee 22 1
Inj for sacroiliac jt anesth 21 0
LeSion remoVe COIONOSCOPY ....ceiiieiieiiuiiiiaiiee et ee et e e e e e s e e s asne e e ssnee e snr e e e annneesanneeenaes 21 7
Vit fOr MaCUIAr NI .........oiiiiiiei et 21 1
Incise finger tendon Sheath ............coiiiiiiiiii e 19 -2

Dated: February 18, 2015.
C’Reda Weeden,

Executive Secretary to the Department,
Department of Health and Human Services.

[FR Doc. 2015-03760 Filed 2—23—-15; 8:45 am|
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 600
[CMS—2391-FN]

RIN 0938-ZB18

Basic Health Program; Federal
Funding Methodology for Program
Year 2016

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final methodology.

SUMMARY: This document provides the
methodology and data sources necessary
to determine federal payment amounts
made in program year 2016 to states that
elect to establish a Basic Health Program
under the Affordable Care Act to offer
health benefits coverage to low-income
individuals otherwise eligible to
purchase coverage through Affordable
Insurance Exchanges.

DATES: These regulations are effective
on January 1, 2016.

FOR FURTHER INFORMATION CONTACT:
Christopher Truffer, (410) 786—1264;
Stephanie Kaminsky (410) 786—4653.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background
II. Summary of Proposed Provisions and
Analysis of and Responses to Public
Comments on the Proposed Methodology
A. Background
B. Overview of the Funding Methodology
and Calculation of the Payment Amount
C. Required Rate Cells
D. Sources and State Data Considerations
E. Discussion of Specific Variables Used in
Payment Equations
F. Adjustments for American Indians and
Alaska Natives
G. State Option to Use 2015 QHP
Premiums for BHP Payments
H. State Option To Include Retrospective
State-Specific Health Risk Adjustment in
Certified Methodology
III. Provisions of the Final Methodology
A. Overview of the Funding Methodology
and Calculation of the Payment Amount
B. Federal BHP Payment Rate Cells
C. Sources and State Data Considerations
D. Discussion of Specific Variables Used in
Payment Equations
E. Adjustments for American Indians and
Alaska Natives
F. State Option To Use 2015 QHP
Premiums for BHP Payments
G. State Option To Include Retrospective
State-Specific Health Risk Adjustment in
Certified Methodology
IV. Collection of Information Requirements
V. Regulatory Impact Statement
A. Overall Impact
B. Unfunded Mandates Reform Act
C. Regulatory Flexibility Act
D. Federalism

Acronyms

To assist the reader, the following
acronyms are used in this document.
AAV  Change in Actuarial Value
APTC Advance payment of the premium
tax credit
ARP Adjusted reference premium
AV Actuarial value
BHP Basic Health Program
CCIIO CMS’ Center for Consumer
Information and Insurance Oversight
CDC Centers for Disease Control and
Prevention
CHIP Children’s Health Insurance Program
CPI-U Consumer price index for all urban
consumers
CSR Cost-sharing reduction
EHB Essential Health Benefit
FPL Federal poverty line
FRAC Factor for removing administrative
costs

IRF Income reconciliation factor

IRS Internal Revenue Service

IUF Induced utilization factor

QHP Qualified health plan

OTA Office of Tax Analysis [of the U.S.
Department of Treasury]

PHF Population health factor

PTC Premium tax credit

PTCF Premium tax credit formula

PTF Premium trend factor

RP Reference premium

SBM State Based Marketplace

TRAF Tobacco rating adjustment factor

I. Background

The Patient Protection and Affordable
Care Act (Pub. L. 111-148, enacted on
March 23, 2010), together with the
Health Care and Education
Reconciliation Act of 2010 (Pub. L. 111-
152, enacted on March 30, 2010)
(collectively referred as the Affordable
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Care Act) provides for the establishment
of Affordable Insurance Exchanges
(Exchanges, also called the Health
Insurance Marketplace) that provide
access to affordable health insurance
coverage offered by qualified health
plans (QHPs). Individuals who enroll, or
whose family member enrolls, in a QHP
cannot be eligible for health coverage
under other federally supported health
benefits programs or through affordable
employer-sponsored insurance coverage
and have incomes above 100 percent but
no more than 400 percent of the federal
poverty line (FPL), or have income
below that level but be lawfully present
non-citizens ineligible for Medicaid
because of immigration status.
Individuals enrolled through
Marketplaces in coverage offered by
QHPs may qualify for the federal
premium tax credit (PTC) or federally-
funded cost-sharing reductions (CSRs)
based on their household income, to
make coverage affordable.

In the states that elect to operate a
Basic Health Program (BHP), BHP will
make affordable health benefits coverage
available for individuals under age 65
with household incomes between 133
percent and 200 percent of the FPL who
are not otherwise eligible for Medicaid,
the Children’s Health Insurance
Program (CHIP), or affordable employer-
sponsored coverage. (For those states
that have expanded Medicaid coverage
under section 1902 (a)(10)(A)@{)(VII) of
the Social Security Act (the Act), the
lower income threshold for BHP
eligibility is effectively 138 percent due
to the application of a required 5
percent income disregard in
determining the upper limits of
Medicaid income eligibility (section
1902(e)(14)() of the Act).) Federal
funding will be available for BHP based
on the amount of PTC and CSRs that
BHP enrollees would have received had
they been enrolled in QHPs through
Marketplaces.

In the March 12, 2014 Federal
Register (79 FR 14112), we published a
final rule entitled the “Basic Health
Program; State Administration of Basic
Health Programs; Eligibility and
Enrollment in Standard Health Plans;
Essential Health Benefits in Standard
Health Plans; Performance Standards for
Basic Health Programs; Premium and
Cost Sharing for Basic Health Programs;
Federal Funding Process; Trust Fund
and Financial Integrity” (hereinafter
referred to as the BHP final rule)
implementing section 1331 of the
Affordable Care Act), which directs the
establishment of BHP. The BHP final
rule establishes the standards for state
and federal administration of BHP,
including provisions regarding

eligibility and enrollment, benefits, cost-
sharing requirements and oversight
activities. While the BHP final rule
codifies the overall statutory
requirements and basic procedural
framework for the funding methodology,
it does not contain the specific
information necessary to determine
federal payments. We anticipated that
the methodology would be based on
data and assumptions that would reflect
ongoing operations and experience of
BHP programs, as well as the operation
of the Marketplaces. For this reason, the
BHP final rule indicated that the
development and publication of the
funding methodology, including any
data sources, would be addressed in a
separate annual BHP Payment Notice.

In the BHP final rule, we specified
that the BHP Payment Notice process
would include the annual publication of
both a proposed and final BHP Payment
Notice. The proposed BHP Payment
Notice would be published in the
Federal Register each October, and
would describe the proposed
methodology for the upcoming BHP
program year, including how the
Secretary considered the factors
specified in section 1331(d)(3) of the
Affordable Care Act, along with the
proposed data sources used to
determine the federal BHP payment
rates. The final BHP Payment Notice
would be published in the Federal
Register in February, and would include
the final BHP funding methodology, as
well as the federal BHP payment rates
for the next BHP program year. For
example, payment rates published in
February 2015 would apply to BHP
program year 2016, beginning in January
2016. As discussed in section III.C of
this methodology, state data needed to
calculate the federal BHP payment rates
for the final BHP Payment Notice must
be submitted to CMS.

As described in the BHP final rule,
once the final methodology has been
published, we will only make
modifications to the BHP funding
methodology on a prospective basis
with limited exceptions. The BHP final
rule provided that retrospective
adjustments to the state’s BHP payment
amount may occur to the extent that the
prevailing BHP funding methodology
for a given program year permits
adjustments to a state’s federal BHP
payment amount due to insufficient
data for prospective determination of
the relevant factors specified in the
payment notice. Additional adjustments
could be made to the payment rates to
correct errors in applying the
methodology (such as mathematical
errors).

Under section 1331(d)(3)(ii) of the
Affordable Care Act, the funding
methodology and payment rates are
expressed as an amount per BHP
enrollee for each month of enrollment.
These payment rates may vary based on
categories or classes of enrollees. Actual
payment to a state would depend on the
actual enrollment in coverage through
the state BHP. A state that is approved
to implement BHP must provide data
showing quarterly enrollment in the
various federal BHP payment rate cells.
The data submission requirements
associated with this will be published
subsequent to the proposed
methodology.

II. Summary of Proposed Provisions
and Analysis of and Responses to
Public Comments on the Proposed
Methodology

The following sections, arranged by
subject area, include a summary of the
public comments that we received, and
our responses. For a complete and full
description of the BHP proposed
funding methodology, see the “Basic
Health Program; Federal Funding
Methodology for Program Year 2016”
proposed methodology published in the
October 23, 2014 Federal Register (79
FR 63363).

We received a total of 3 timely
comments from individuals and groups
advocating on behalf of consumers and
health care providers. The public
comments received ranged from general
support or opposition to the proposed
methodology and BHP to specific
comments regarding the proposed
methodological factors.

A. Background

In the October 23, 2014 (79 FR 63363)
proposed methodology, we specified the
methodology of how the federal BHP
payments would be calculated. For
specific discussions, please refer to the
October 23, 2014 proposed methodology
(79 FR 63363).

We received the following comments
on the background information included
in the proposed methodology:

Comment: Some commenters
expressed general opposition to BHP
and the payment methodology.

Response: The comments were
outside the scope of the BHP program
and payment methodology.

Final Decision: After careful
consideration of the public comments,
we are finalizing our proposed
methodology for how the federal BHP
payments will be calculated.
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B. Overview of the Funding
Methodology and Calculation of the
Payment Amount

We proposed in the overview of the
funding methodology to calculate the
PTC and CSR as consistently as possible
and in general alignment with the
methodology used by Marketplaces to
calculate the advance payments of the
PTC and CSR, and by the Internal
Revenue Service (IRS) to calculate the
final PTC. We proposed in this section
four equations that comprise the overall
BHP funding methodology. For specific
discussions, please refer to the October
23, 2014 proposed methodology (79 FR
63363).

We received no comments regarding
the overview of the funding
methodology and calculation of the
payment amount. We are finalizing the
BHP overview of the funding
methodology and the payment amount
for FY 2016.

C. Required Rate Cells

In this section, we proposed that a
state implementing BHP provide us
with an estimate of the number of BHP
enrollees it will enroll in the upcoming
BHP program, by applicable rate cell, to
determine the federal BHP payment
amounts. For each state, we proposed
using rate cells that separate the BHP
population into separate cells based on
the following five factors: age;
geographic rating area; coverage status;
household size; and income. For
specific discussions, please refer to the
October 23, 2014 proposed methodology
(79 FR 63363).

We received the following comment
on the proposed rate cells:

Comment: One commenter expressed
concern that defining geographic rating
areas as counties would not capture
potential differences in health care costs
and qualified health plan premiums in
different parts of the county, and
recommended defining the rating area
by zip code instead.

Response: We believe that this is
unlikely to have a significant impact on
the federal BHP payment. In addition,
we believe that it would make state
operation of the program substantially
more challenging.

Final Decision: After careful
consideration of the comments, we are
finalizing the criteria and definitions of
the rate cells to determine the federal
BHP payment amounts for FY 2016.

D. Sources and State Data
Considerations

We proposed in this section to use, to
the extent possible, data submitted to
the federal government by QHP issuers

seeking to offer coverage through a
Marketplace to determine the federal
BHP payment cell rates. However, in
states operating a State Based
Marketplace (SBM), we proposed that
such states submit required data for
CMS to calculate the federal BHP
payment rates in those states. For
specific discussions, please refer to the
October 23, 2014 proposed methodology
(79 FR 63363).

We did not receive any comments on
the “Sources and State Data
Considerations” section and are
finalizing the BHP methodology as
proposed.

E. Discussion of Specific Variables Used
in Payment Equations

In this section, we proposed 11
specific variables to use in the payment
equations that comprise the overall BHP
funding methodology. (10 variables are
described in section IIL.D of this
document, and the premium trend
factor is described in section III.F.) For
each proposed variable, we included a
discussion on the assumptions and data
sources used in developing the
variables. For specific discussions,
please refer to the October 23, 2014
proposed methodology (79 FR 63363).

We did not receive any comments on
the “Specific Variables Used in Payment
Equations” section and are finalizing
the BHP methodology as proposed.

F. Adjustments for American Indians
and Alaska Natives

We proposed to make several
adjustments for American Indians and
Alaska Natives when calculating the
CSR portion of the federal BHP payment
rate to be consistent with the
Marketplace rules. For specific
discussions, please refer to the October
23, 2014 proposed methodology (79 FR
63363).

We did not receive any comments on
the “Adjustments for American Indians
and Alaska Natives” section and are
finalizing the BHP methodology as
proposed.

G. State Option to Use 2015 QHP
Premiums for BHP Payments

In this section, we proposed to
provide states implementing BHP with
the option to use the 2015 QHP
premiums multiplied by a premium
trend factor to calculate the federal BHP
payment rates instead of using the 2016
QHP premiums. For specific
discussions, please refer to the October
23, 2014 proposed methodology (79 FR
63363).

We did not receive any comments on
the “State Option to Use 2015 QHP
Premiums for BHP Payments” section

and are finalizing the BHP methodology
as proposed.

H. State Option To Include
Retrospective State-Specific Health Risk
Adjustment in Certified Methodology

In this section, we proposed to
provide states implementing BHP the
option to develop a methodology to
account for the impact that including
the BHP population in the Marketplace
would have had on QHP premiums
based on any differences in health status
between the BHP population and
persons enrolled through the
Marketplace. For specific discussions,
please refer to the October 23, 2014
proposed methodology (79 FR 63363).

We did not receive any comments on
the ““State Option to Include
Retrospective State-specific Health Risk
Adjustment in Certified Methodology”
section and are finalizing the BHP
methodology as proposed.

III. Provisions of the Final Methodology

A. Overview of the Funding
Methodology and Calculation of the
Payment Amount

Section 1331(d)(3) of the Affordable
Care Act directs the Secretary to
consider several factors when
determining the federal BHP payment
amount, which, as specified in the
statute, must equal 95 percent of the
value of the PTC and CSRs that BHP
enrollees would have been provided
had they enrolled in a QHP through a
Marketplace. Thus, the BHP funding
methodology is designed to calculate
the PTC and CSRs as consistently as
possible and in general alignment with
the methodology used by Marketplaces
to calculate the advance payments of the
PTC and CSRs, and by the IRS to
calculate final PTCs. In general, we rely
on values for factors in the payment
methodology specified in statute or
other regulations as available, and we
have developed values for other factors
not otherwise specified in statute, or
previously calculated in other
regulations, to simulate the values of the
PTC and CSRs that BHP enrollees would
have received if they had enrolled in
QHPs offered through a Marketplace. In
accordance with section
1331(d)(3)(A)(iii) of the Affordable Care
Act, the final funding methodology
must be certified by CMS’ Chief
Actuary, in consultation with the Office
of Tax Analysis (OTA) of the
Department of the Treasury, as having
met the requirements of section
1331(d)(3)(A)(ii) of the Affordable Care
Act.

Section 1331(d)(3)(A)(ii) of the
Affordable Care Act specifies that the
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payment determination ‘‘shall take into
account all relevant factors necessary to
determine the value of the premium tax
credits and cost-sharing reductions that
would have been provided to eligible
individuals . . . including the age and
income of the enrollee, whether the
enrollment is for self-only or family
coverage, geographic differences in
average spending for health care across
rating areas, the health status of the
enrollee for purposes of determining
risk adjustment payments and
reinsurance payments that would have
been made if the enrollee had enrolled
in a qualified health plan through a
Marketplace, and whether any
reconciliation of the credit or cost-
sharing reductions would have occurred
if the enrollee had been so enrolled.”
The payment methodology takes each of
these factors into account. This
methodology is the same as the 2015
payment methodology, with updated
values but no changes in methods.

We have developed a methodology
that the total federal BHP payment
amount would be based on multiple
“rate cells” in each state. Each ‘rate
cell” represents a unique combination
of age range, geographic area, coverage
category (for example, self-only or two-
adult coverage through BHP), household
size, and income range as a percentage
of FPL. Thus, there are distinct rate cells
for individuals in each coverage
category within a particular age range
who reside in a specific geographic area
and are in households of the same size
and income range. We note that the
development of the BHP payment rates
will be consistent with each state’s rules
on age rating. Thus, in the case of a state
that does not use age as a rating factor
on the Marketplace, the BHP payment
rates would not vary by age.

Equation (1): PTCy4.h; =

PTC, g cni = Premium tax credit portion of
BHP payment rate

a = Age range

g = Geographic area

¢ = Coverage status (self-only or applicable
category of family coverage) obtained
through BHP

h = Household size

i =Income range (as percentage of FPL)

ARP, 4 = Adjusted reference premium

I,;; = Income (in dollars per month) at each
1 percentage-point increment of FPL

j = j*» percentage-point increment FPL

n = Number of income increments used to
calculate the mean PTC

PTCF,;; = Premium Tax Credit Formula
percentage

The rate for each rate cell will be
calculated in two parts. The first part (as
described in Equation (1)) will equal 95
percent of the estimated PTC that would
have been paid if a BHP enrollee in that
rate cell had instead enrolled in a QHP
in the Marketplace. The second part (as
described in Equation (2)) will equal 95
percent of the estimated CSR payment
that would have been made if a BHP
enrollee in that rate cell had instead
enrolled in a QHP in the Marketplace.
These 2 parts will be added together and
the total rate for that rate cell will be
equal to the sum of the PTC and CSR
rates.

To calculate the total federal BHP
payment, Equation (1) will be used to
calculate the estimated PTC for
individuals in each rate cell and
Equation (2) will be used to calculate
the estimated CSR payments for
individuals in each rate cell. By
applying the equations separately to rate
cells based on age, income and other
factors, we effectively take those factors
into account in the calculation. In
addition, the equations take into
account additional relevant variables
that are needed to determine the
estimated PTC and CSR payments for
individuals in each rate cell. Each of the
variables in the equations is defined
below, and further detail is provided
later in this section of the payment
notice.

In addition, we describe how we will
calculate the adjusted reference
premium (described later in this section
of the payment methodology) that is
used in Equations (1) and (2). This is
defined in Equation (3a) and Equation

(3b).
Equation 1: Estimated PTC by Rate Cell

The estimated PTC, on a per enrollee
basis, will be calculated for each rate

Zl Ih,i,j X PTCFh,i’]'

cell for each state based on age range,
geographic area, coverage category,
household size, and income range. The
PTC portion of the rate will be
calculated in a manner consistent with
the methodology used to calculate the
PTC for persons enrolled in a QHP, with
3 adjustments. First, the PTC portion of
the rate for each rate cell will represent
the mean, or average, expected PTC that
all persons in the rate cell would
receive, rather than being calculated for
each individual enrollee. Second, the
reference premium used to calculate the
PTC (described in more detail later in
the section) will be adjusted for BHP
population health status, and in the case
of a state that elects to use 2015
premiums for the basis of the BHP
federal payment, for the projected
change in the premium from the 2015 to
2016, to which the rates announced in
the final payment methodology would
apply. These adjustments are described
in Equation (3a) and Equation (3b).
Third, the PTC will be adjusted
prospectively to reflect the mean, or
average, net expected impact of income
reconciliation on the combination of all
persons enrolled in BHP; this
adjustment, as described in section
II1.D.5 of this methodology, will account
for the impact on the PTC that would
have occurred had such reconciliation
been performed. Finally, the rate is
multiplied by 95 percent, consistent
with section 1331(d)(3)(A)(@i) of the
Affordable Care Act. We note that in the
situation where the average income
contribution of an enrollee would
exceed the adjusted reference premium,
we will calculate the PTC to be equal to
0 and would not allow the value of the
PTC to be negative.

Consistent with this description,
equation (1) is defined as:

X IRF X 95%

ARP, . — -

IRF = Income reconciliation factor

Equation 2: Estimated CSR Payment by
Rate Cell

The CSR portion of the rate will be
calculated for each rate cell for each
state based on age range, geographic
area, coverage category, household size,
and income range defined as a
percentage of FPL. The CSR portion of
the rate will be calculated in a manner
consistent with the methodology used to
calculate the CSR advance payments for
persons enrolled in a QHP, as described
in the final rule we published in the

Federal Register on March 11, 2014
entitled “HHS Notice of Benefit and
Payment Parameters for 2015 final rule
(79 FR 13744), with 3 principal
adjustments. (We will make a separate
calculation that includes different
adjustments for American Indian/Alaska
Native BHP enrollees, as described in
section III.D.1 of this methodology.) For
the first adjustment, the CSR rate, like
the PTC rate, will represent the mean
expected CSR subsidy that would be
paid on behalf of all persons in the rate
cell, rather than being calculated for
each individual enrollee. Second, this
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calculation will be based on the
adjusted reference premium, as
described in section III.A.3 of this
methodology. Third, this equation uses
an adjusted reference premium that
reflects premiums charged to non-
tobacco users, rather than the actual
premium that is charged to tobacco

Equation (2): CSRy 4 cpi =

CSRgq,c,ni = Gost-sharing reduction subsidy
portion of BHP payment rate

a = Age range

g = Geographic area

¢ = Coverage status (self-only or applicable
category of family coverage) obtained
through BHP

h = Household size

i =Income range (as percentage of FPL)

ARP, 4 = Adjusted reference premium

TRAF = Tobacco rating adjustment factor

FRAC = Factor removing administrative costs

AV = Actuarial value of plan (as percentage
of allowed benefits covered by the
applicable QHP without a cost-sharing
reduction subsidy)

IUF,,; = Induced utilization factor

AAV),; = Change in actuarial value (as
percentage of allowed benefits)

users to calculate CSR advance
payments for tobacco users enrolled in
a QHP. Accordingly, the equation
includes a tobacco rating adjustment
factor that would account for BHP
enrollees’ estimated tobacco-related
health costs that are outside the
premium charged to non-tobacco-users.

ARP, . x TRAF x FRAC
AV

Equation 3a and Equation 3b: Adjusted
Reference Premium Variable (Used in
Equations 1 and 2)

As part of these calculations for both
the PTC and CSR components, the value
of the adjusted reference premium as
described below. Consistent with the
approach last year, we will allow states
to choose between using the actual 2016
QHP premiums or the 2015 QHP
premiums multiplied by the premium
trend factor (as described in section III.F
of this methodology). Therefore, we
describe below how we would calculate
the adjusted reference premium under
each option.

Finally, the rate will be multiplied by 95
percent, as provided in section
1331(d)(3)(A)(i) of the Affordable Care
Act.

Consistent with the methodology
described above, equation (2) is defined
as:

X IUFp; x AAVp; X 95%

In the case of a state that elects to use
the reference premium based on the
2016 premiums, we will calculate the
value of the adjusted reference premium
as specified in Equation (3a). The
adjusted reference premium will be
equal to the reference premium, which
will be based on the second lowest cost
silver plan premium in 2016, multiplied
by the BHP population health factor
(described in section IILD of this
methodology), which will reflect the
projected impact that enrolling BHP-
eligible individuals in QHPs on a
Marketplace would have had on the
average QHP premium.

Equation (3a): ARP,4,. = RP,4. X PHF

ARP, . . = Adjusted reference premium

a = Age range

g = Geographic area

¢ = Coverage status (self-only or applicable
category of family coverage) obtained
through BHP

RP, . = Reference premium

PHF = Population health factor

In the case of a state that elects to use
the reference premium based on the
2015 premiums (as described in section

IILF of this methodology), we will
calculate the value of the adjusted
reference premium as specified in
Equation (3b). The adjusted reference
premium will be equal to the reference
premium, which will be based on the
second lowest cost silver plan premium
in 2015, multiplied by the BHP
population health factor (described in
section IIL.D of this methodology),
which will reflect the projected impact

that enrolling BHP-eligible individuals
in QHPs on a Marketplace would have
had on the average QHP premium, and
by the premium trend factor, which will
reflect the projected change in the
premium level between 2015 and 2016
(including the estimated impact of
changes resulting from the transitional
reinsurance program established in
section 1341 of the Affordable Care Act).

Equation (3b): ARP.,.= RPg,.% PHF X PTF

ARP, 4 = Adjusted reference premium

a = Age range

g = Geographic area

¢ = Coverage status (self-only or applicable
category of family coverage) obtained
through BHP

RP, . = Reference premium

PHF = Population health factor

PTF = Premium trend factor

Equation 4: Determination of Total
Monthly Payment for BHP Enrollees in
Each Rate Cell

In general, the rate for each rate cell
will be multiplied by the number of

BHP enrollees in that cell (that is, the
number of enrollees that meet the
criteria for each rate cell) to calculate
the total monthly BHP payment. This
calculation is shown in Equation 4
below.

Equation (4): PMT = ) [(PTCogcni+ CSRagens) ¥ Eagen]

PMT = Total monthly BHP payment
PTC, 4 c.ni = Premium tax credit portion of
BHP payment rate

CSRa,g.c.ni = Cost-sharing reduction subsidy
portion of BHP payment rate
E, ¢.c.n,i = Number of BHP enrollees

a = Age range
g = Geographic area
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¢ = Coverage status (self-only or applicable
category of family coverage) obtained
through BHP

h = Household size

i =Income range (as percentage of FPL)

B. Federal BHP Payment Rate Cells

We will require that a state
implementing BHP provide us an
estimate of the number of BHP enrollees
it projects will enroll in the upcoming
BHP program year, by applicable rate
cell, prior to the first quarter of program
operations. Upon our approval of such
estimates as reasonable, they will be
used to calculate the prospective
payment for the first and subsequent
quarters of program operation until the
state has provided us actual enrollment
data. These data will be required to
calculate the final BHP payment
amount, and make any necessary
reconciliation adjustments to the prior
quarters’ prospective payment amounts
due to differences between projected
and actual enrollment. In subsequent
quarters, quarterly deposits to the state’s
trust fund will be based on the most
recent actual enrollment data submitted
to us. Procedures will ensure that
federal payments to a state reflect actual
BHP enrollment during a year, within
each applicable category, and
prospectively determined federal
payment rates for each category of BHP
enrollment, with such categories
defined in terms of age range,
geographic area, coverage status,
household size, and income range, as
explained above.

We will require the use of certain rate
cells as part of the methodology. For
each state, we will use rate cells that
separate the BHP population into
separate cells based on the five factors
described below.

Factor 1—Age: We will separate
enrollees into rate cells by age, using the
following age ranges that capture the
widest variations in premiums under
HHS’s Default Age Curve:?

1This curve is used to implement the Affordable
Care Act’s 3:1 limit on age-rating in states that do
not create an alternative rate structure to comply
with that limit. The curve applies to all individual
market plans, both within and outside the
Exchange. The age bands capture the principal
allowed age-based variations in premiums as
permitted by this curve. More information can be
found at http://www.cms.gov/CCIIO/Resources/
Files/Downloads/market-reforms-guidance-2-25-
2013.pdf. Both children and adults under age 21 are
charged the same premium. For adults age 21-64,
the age bands in this methodology divide the total
age-based premium variation into the three most
equally-sized ranges (defining size by the ratio
between the highest and lowest premiums within
the band) that are consistent with the age-bands
used for risk-adjustment purposes in the HHS-
Developed Risk Adjustment Model. For such age
bands, see Table 5, “Age-Sex Variables,” in HHS-
Developed Risk Adjustment Model Algorithm

Ages 0-20.

Ages 21-34.
Ages 35—44.
Ages 45-54.
Ages 55—64.

Factor 2—Geographic area: For each
state, we will separate enrollees into
rate cells by geographic areas within
which a single reference premium is
charged by QHPs offered through the
state’s Marketplace. Multiple, non-
contiguous geographic areas will be
incorporated within a single cell, so
long as those areas share a common
reference premium.2

Factor 3—Coverage status: We will
separate enrollees into rate cells by
coverage status, reflecting whether an
individual is enrolled in self-only
coverage or persons are enrolled in
family coverage through BHP, as
provided in section 1331(d)(3)(A)(ii) of
the Affordable Care Act. Among
recipients of family coverage through
BHP, separate rate cells, as explained
below, will apply based on whether
such coverage involves two adults alone
or whether it involves children.

Factor 4—Household size: We will
separate enrollees into rate cells by
household size that states use to
determine BHP enrollees’ income as a
percentage of the FPL under 42 CFR
600.320. We will require separate rate
cells for several specific household
sizes. For each additional member above
the largest specified size, we will
publish instructions for how we will
develop additional rate cells and
calculate an appropriate payment rate
based on data for the rate cell with the
closest specified household size. We
will publish separate rate cells for
household sizes of 1, 2, 3, 4, and 5, as
unpublished analyses of American
Community Survey data conducted by
the Urban Institute, which take into
account unaccepted offers of employer-
sponsored insurance, as well as income,
Medicaid and CHIP eligibility,
citizenship and immigration status, and
current health coverage status, find that
less than 1 percent of all BHP-eligible
persons live in households of size 5 or

reater.

Factor 5—Income: For households of
each applicable size, we will create

Software, June 2, 2014, http://www.cms.gov/CCIIO/
Resources/Regulations-and-Guidance/Downloads/
ra-tables-03-27-2014.xIsx.

2For example, a cell within a particular state
might refer to “County Group 1,” “County Group
2,” etc., and a table for the state would list all the
counties included in each such group. These
geographic areas are consistent with the geographic
areas established under the 2014 Market Reform
Rules. They also reflect the service area
requirements applicable to qualified health plans,
as described in 45 CFR 155.1055, except that
service areas smaller than counties are addressed as
explained below.

separate rate cells by income range, as

a percentage of FPL. The PTC that a
person would receive if enrolled in a
QHP varies by income, both in level and
as a ratio to the FPL, and the CSR varies
by income as a percentage of FPL. Thus,
separate rate cells will be used to
calculate federal BHP payment rates to
reflect different bands of income
measured as a percentage of FPL. We
will use the following income ranges,
measured as a ratio to the FPL:

¢ 0 to 50 percent of the FPL.

51 to 100 percent of the FPL.
101 to 138 percent of the FPL.3
139 to 150 percent of the FPL.
151 to 175 percent of the FPL.

e 176 to 200 percent of the FPL.

These rate cells will only be used to
calculate the federal BHP payment
amount. A state implementing BHP will
not be required to use these rate cells or
any of the factors in these rate cells as
part of the state payment to the standard
health plans participating in BHP or to
help define BHP enrollees’ covered
benefits, premium costs, or out-of-
pocket cost-sharing levels.

We will use averages to define federal
payment rates, both for income ranges
and age ranges, rather than varying such
rates to correspond to each individual
BHP enrollee’s age and income level.
We believe that this approach will
increase the administrative feasibility of
making federal BHP payments and
reduce the likelihood of inadvertently
erroneous payments resulting from
highly complex methodologies. We
believe that this approach will not
significantly change federal payment
amounts, since within applicable
ranges; the BHP-eligible population is
distributed relatively evenly.

C. Sources and State Data
Considerations

To the extent possible, we will use
data submitted to the federal
government by QHP issuers seeking to
offer coverage through a Marketplace to
perform the calculations that determine
federal BHP payment cell rates.

States operating a State Based
Marketplace in the individual market,
however, must provide certain data,
including premiums for second lowest
cost silver plans, by geographic area, in
order for CMS to calculate the federal
BHP payment rates in those states. We
will require that a state operating a State
Based Marketplace and interested in
obtaining the applicable federal BHP
payment rates for its state must submit

3 The three lowest income ranges would be
limited to lawfully present immigrants who are
ineligible for Medicaid because of immigration
status.


http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/ra-tables-03-27-2014.xlsx
http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/ra-tables-03-27-2014.xlsx
http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/ra-tables-03-27-2014.xlsx
http://www.cms.gov/CCIIO/Resources/Files/Downloads/market-reforms-guidance-2-25-2013.pdf
http://www.cms.gov/CCIIO/Resources/Files/Downloads/market-reforms-guidance-2-25-2013.pdf
http://www.cms.gov/CCIIO/Resources/Files/Downloads/market-reforms-guidance-2-25-2013.pdf
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such data accurately, completely, and as
specified by CMS, by no later than
October 15, 2015, for CMS to calculate
the applicable rates for 2016. If
additional state data (that is, in addition
to the second lowest cost silver plan
premium data) are needed to determine
the federal BHP payment rate, such data
must be submitted in a timely manner,
and in a format specified by CMS to
support the development and timely
release of annual BHP payment notices.
The specifications for data collection to
support the development of BHP
payment rates for 2016 were published
in CMS guidance and are available at
http://www.medicaid.gov/Federal-
Policy-Guidance/Federal-Policy-
Guidance.html.

If a state operating a SBM provides
the necessary data accurately,
completely, and as specified by CMS,
but after the date specified above, we
anticipate publishing federal payment
rates for such a state in a subsequent
Payment Notice. As noted in the BHP
final rule, a state may elect to
implement its BHP after a program year
has begun. In such an instance, we
require that the state, if operating a
SBM, submit its data no later than 30
days after the Blueprint submission for
CMS to calculate the applicable federal
payment rates. We further require that
the BHP Blueprint itself must be
submitted for Secretarial certification
with an effective date of no sooner than
120 days after submission of the BHP
Blueprint. In addition, the state must
ensure that its Blueprint includes a
detailed description of how the state
will coordinate with other insurance
affordability programs to transition and
transfer BHP-eligible individuals out of
their existing QHP coverage, consistent
with the requirements set forth in 42
CFR 600.330 and 600.425. We believe
that this 120-day period is necessary to
establish the requisite administrative
structures and ensure that all statutory
and regulatory requirements are
satisfied.

D. Discussion of Specific Variables Used
in Payment Equations

1. Reference Premium (RP)

To calculate the estimated PTC that
would be paid if individuals enrolled in
QHPs through the Marketplace, we must
calculate a reference premium (RP)
because the PTC is based, in part, on the
premiums for the applicable second
lowest cost silver plan as explained in
section II1.C.4 of this methodology,
regarding the Premium Tax Credit
Formula (PTCF). Accordingly, for the
purposes of calculating the BHP
payment rates, the reference premium,

in accordance with 26 U.S.C.
36B(b)(3)(C), is defined as the adjusted
monthly premium for an applicable
second lowest cost silver plan. The
applicable second lowest cost silver
plan is defined in 26 U.S.C. 36B(b)(3)(B)
as the second lowest cost silver plan of
the individual market in the rating area
in which the taxpayer resides, which is
offered through the same Marketplace.
We will use the adjusted monthly
premium for an applicable second
lowest cost silver plan in 2016 as the
reference premium (except in the case of
a state that elects to use the 2015
premium as the basis for the federal
BHP payment, as described in section
IILF of this methodology).

The reference premium will be the
premium applicable to non-tobacco
users. This is consistent with the
provision in 26 U.S.C. 36B(b)(3)(C) that
bases the PTC on premiums that are
adjusted for age alone, without regard to
tobacco use, even for states that allow
insurers to vary premiums based on
tobacco use pursuant to 42 U.S.C.
300gg(a)(1)(A)(v).

Consistent with the policy set forth in
26 CFR 1.36B-3(f)(6) to calculate the
PTC for those enrolled in a QHP through
a Marketplace, we will not update the
payment methodology, and
subsequently the federal BHP payment
rates, in the event that the second
lowest cost silver plan used as the
reference premium, or the lowest cost
silver plan, changes (that is, terminates
or closes enrollment during the year).

The applicable second lowest cost
silver plan premium will be included in
the BHP payment methodology by age
range, geographic area, and self-only or
applicable category of family coverage
obtained through BHP.

American Indians and Alaska Natives
in households with incomes below 300
percent of the FPL are eligible for a full
cost sharing subsidy regardless of the
plan they select (as described in
sections 1402(d) and 2901(a) of the
Affordable Care Act). We assume that
American Indians and Alaska Natives
would be more likely to enroll in bronze
plans as a result; thus, for American
Indian/Alaska Native BHP enrollees, we
will use the lowest cost bronze plan as
the basis for the reference premium for
the purposes of calculating the CSR
portion (but not the PTC portion) of the
federal BHP payment as described
further in section IILE of this
methodology.

The applicable age bracket will be one
dimension of each rate cell. We will
assume a uniform distribution of ages
and estimate the average premium
amount within each rate cell. We
believe that assuming a uniform

distribution of ages within these ranges
is a reasonable approach and would
produce a reliable determination of the
PTC and CSR components. We also
believe this approach would avoid
potential inaccuracies that could
otherwise occur in relatively small
payment cells if age distribution were
measured by the number of persons
eligible or enrolled.

We will use geographic areas based on
the rating areas used in the
Marketplaces. We will define each
geographic area so that the reference
premium is the same throughout the
geographic area. When the reference
premium varies within a rating area, we
will define geographic areas as
aggregations of counties with the same
reference premium. Although plans are
allowed to serve geographic areas
smaller than counties after obtaining our
approval, no geographic area, for
purposes of defining BHP payment rate
cells, will be smaller than a county. We
do not believe that this assumption will
have a significant impact on federal
payment levels and it would likely
simplify both the calculation of BHP
payment rates and the operation of BHP.

Finally, in terms of the coverage
category, federal payment rates will
only recognize self-only and two-adult
coverage, with exceptions that account
for children who are potentially eligible
for BHP. First, in states that set the
upper income threshold for children’s
Medicaid and CHIP eligibility below
200 percent of FPL (based on modified
adjusted gross income), children in
households with incomes between that
threshold and 200 percent of FPL would
be potentially eligible for BHP.
Currently, the only states in this
category are Arizona, Idaho, and North
Dakota.# Second, BHP would include
lawfully present immigrant children
with incomes at or below 200 percent of
FPL in states that have not exercised the
option under the sections
1903(v)(4)(A)(ii) and 2107(e)(1)(E) of the
Act to qualify all otherwise eligible,
lawfully present immigrant children for
Medicaid and CHIP. States that fall
within these exceptions would be
identified based on their Medicaid and
CHIP State Plans, and the rate cells
would include appropriate categories of
BHP family coverage for children. In
other states, BHP eligibility will
generally be restricted to adults, since
children who are citizens or lawfully
present immigrants and who live in
households with incomes at or below
200 percent of FPL will qualify for
Medicaid or CHIP and thus be ineligible

4CMCS. “State Medicaid and CHIP Income
Eligibility Standards Effective January 1, 2014.”


http://www.medicaid.gov/Federal-Policy-Guidance/Federal-Policy-Guidance.html
http://www.medicaid.gov/Federal-Policy-Guidance/Federal-Policy-Guidance.html
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for BHP under section 1331(e)(1)(C) of
the Affordable Care Act, which limits
BHP to individuals who are ineligible
for minimum essential coverage (as
defined in section 5000A(f) of the
Internal Revenue Code of 1986).

2. Population Health Factor (PHF)

We include the population health
factor in the methodology to account for
the potential differences in the average
health status between BHP enrollees
and persons enrolled in the
Marketplace. To the extent that BHP
enrollees would have been enrolled in
the Marketplace in the absence of BHP
in a state, the inclusion of those BHP
enrollees in the Marketplace may affect
the average health status of the overall
population and the expected QHP
premiums.

We currently do not believe that there
is evidence that the BHP population
would have better or poorer health
status than the Marketplace population.
At this time, there is a lack of
experience available in the Marketplace
that limits the ability to analyze the
health differences between these groups
of enrollees. In addition, differences in
population health may vary across
states. Thus, at this time, we believe that
it is not feasible to develop a
methodology to make a prospective
adjustment to the population health
factor that is reliably accurate.

Given these analytic challenges and
the limited data about Marketplace
coverage and the characteristics of BHP-
eligible consumers that will be available
by the time we establish federal
payment rates for 2016, we believe that
the most appropriate adjustment for
2016 would be 1.00.

In the 2015 payment methodology, we
included an option for states to include
a retrospective population health status
adjustment. Similarly, we will provide
the states with the same option for the
2016 payment methodology, as
described further in section IIL.G of this
methodology, to include a retrospective
population health status adjustment in
the certified methodology, which is
subject to CMS review and approval.

While the statute requires
consideration of risk adjustment
payments and reinsurance payments
insofar as they would have affected the
PTC and CSRs that would have been
provided to BHP-eligible individuals
had they enrolled in QHPs, we will not
require that a BHP program’s standard
health plans receive such payments. As
explained in the BHP final rule, BHP
standard health plans are not included
in the risk adjustment program operated
by HHS on behalf of states. Further,
standard health plans do not qualify for

payments from the transitional
reinsurance program established under
section 1341 of the Affordable Care
Act.5 To the extent that a state operating
a BHP determines that, because of the
distinctive risk profile of BHP-eligible
consumers, BHP standard health plans
should be included in mechanisms that
share risk with other plans in the state’s
individual market, the state would need
to use other methods for achieving this
goal.

3. Income (I)

Household income is a significant
determinant of the amount of the PTC
and CSRs that are provided for persons
enrolled in a QHP through the
Marketplace. Accordingly, the BHP
payment methodology incorporates
income into the calculations of the
payment rates through the use of
income-based rate cells. We define
income in accordance with the
definition of modified adjusted gross
income in 26 U.S.C. 36B(d)(2)(B) and
consistent with the definition in 45 CFR
155.300. Income would be measured
relative to the FPL, which is updated
periodically in the Federal Register by
the Secretary under the authority of 42
U.S.C. 9902(2), based on annual changes
in the consumer price index for all
urban consumers (CPI-U). In this
methodology, household size and
income as a percentage of FPL would be
used as factors in developing the rate
cells. We will use the following income
ranges measured as a percentage of
FPL:6
0-50 percent.

51-100 percent.

101-138 percent.
139-150 percent.
151-175 percent.
176-200 percent.

We will assume a uniform income
distribution for each federal BHP
payment cell. We believe that assuming
a uniform income distribution for the
income ranges would be reasonably
accurate for the purposes of calculating
the PTC and CSR components of the
BHP payment and would avoid
potential errors that could result if other
sources of data were used to estimate
the specific income distribution of

5See 45 CFR 153.400(a)(2)(iv) (BHP standard
health plans are not required to submit reinsurance
contributions), 153.20 (definition of “Reinsurance-
eligible plan” as not including ‘“‘health insurance
coverage not required to submit reinsurance
contributions™), § 153.230(a) (reinsurance payments
under the national reinsurance parameters are
available only for “Reinsurance-eligible plans”).

6 These income ranges and this analysis of
income apply to the calculation of the PTC. Many
fewer income ranges and a much simpler analysis
apply in determining the value of CSRs, as specified
below.

persons who are eligible for or enrolled
in BHP within rate cells that may be
relatively small. Thus, when calculating
the mean, or average, PTC for a rate cell,
we will calculate the value of the PTC
at each one percentage point interval of
the income range for each federal BHP
payment cell and then calculate the
average of the PTC across all intervals.
This calculation will rely on the PTC
formula described below in section III.4
of this methodology.

As the PTC for persons enrolled in
QHPs will be calculated based on their
income during the open enrollment
period, and that income will be
measured against the FPL at that time,
we will adjust the FPL by multiplying
the FPL by a projected increase in the
CPI-U between the time that the BHP
payment rates are published and the
QHP open enrollment period, if the FPL
is expected to be updated during that
time. The projected increase in the CPI-
U would be based on the intermediate
inflation forecasts from the most recent
OASDI and Medicare Trustees Reports.”

4., Premium Tax Credit Formula (PTCF)

The PTC amount for a person enrolled
in a QHP through a Marketplace is
calculated in accordance with the
methodology described in 26 U.S.C.
36B(b)(2). The amount is equal to the
lesser of the premium for the plan in
which the person or household enrolls
(the enrollment premiums) or adjusted
premium for the applicable second
lowest cost silver plan minus the
contribution amount.

In Equation 1 described in section
III.A.1 of this methodology, we will use
the formula described in 26 U.S.C.
36B(b) to calculate the contribution
amount, which is needed to estimate the
PTC for a person enrolled in a QHP on
a Marketplace. This formula determines
the contribution amount as a percentage
of household income. The percentage is
based on the FPL for the household
income and family size, and is shown in
the schedule specified in 26 U.S.C.
36B(b)(3)(A) and shown below. The
difference between the contribution
amount and the adjusted monthly
premium for the applicable second
lowest cost silver plan is the estimated
amount of the PTC that would be
provided for the enrollee (assuming that
this amount is less than the enrollment
premiums).

The applicable percentage is defined
in 26 U.S.C. 36B(b)(3)(A) and 26 CFR
1.36B-3(g) as the percentage that

7 See Table IV A1 from the 2014 reports in
http://www.cms.gov/Research-Statistics-Data-and-
Systems/Statistics-Trends-and-Reports/
ReportsTrustFunds/Downloads/TR2014.pdf.


http://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/ReportsTrustFunds/Downloads/TR2014.pdf
http://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/ReportsTrustFunds/Downloads/TR2014.pdf
http://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/ReportsTrustFunds/Downloads/TR2014.pdf
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applies to a taxpayer’s household
income that is within an income tier
specified in the table, increasing on a

sliding scale in a linear manner from an
initial premium percentage to a final

TABLE 1—HOUSEHOLD INCOME
[Expressed as a percent of poverty line]

premium percentage specified in the
table (see Table 1):

In the case of household income (expressed as a percent of poverty line) within the following income

tier:

UP 10 138% i ettt e et b e e e e e e he e e e et e e e b e e e eae e

133% but less than 150% ...
150% but less than 200%
200% but less than 250%
250% but less than 300%
300% but not more than 400%

gpeen:irl:%al The final premium

percentage is— percentage is—
2.01 2.01
3.02 4.02
4.02 6.34
6.34 8.10
8.10 9.56
9.56 9.56

These are the applicable percentages
for CY 2015. The applicable percentages
will be updated in future years in
accordance with 26 U.S.C.
36B(b)(3)(A)(ii).

5. Income Reconciliation Factor (IRF)

For persons enrolled in a QHP
through a Marketplace who receive an
advance payment of the premium tax
credit (APTC), there will be an annual
reconciliation following the end of the
year to compare the advance payments
to the correct amount of PTC based on
household circumstances shown on the
federal income tax return. Any
difference between the latter amounts
and the advance payments made during
the year would either be paid to the
taxpayer (if too little APTC was paid) or
charged to the taxpayer as additional tax
(if too much APTC was made, subject to
any limitations in statute or regulation),
as provided in 26 U.S.C. 36B({).

Section 1331(e)(2) of the Affordable
Care Act specifies that an individual
eligible for BHP may not be treated as
a qualified individual under section
1312 eligible for enrollment in a QHP
offered through a Marketplace. We are
defining “eligible”” to mean anyone for
whom the state agency or the Exchange
assesses or determines, based on the
single streamlined application or
renewal form, as eligible for enrollment
in the BHP. Because enrollment in a
QHP is a requirement for PTC for the
enrolled individual’s coverage,
individuals determined or assessed as
eligible for a BHP are not eligible to
receive APTC assistance for coverage in
the Marketplace. Because they do not
receive APTC assistance, BHP enrollees,
on whom the 2016 payment
methodology is based, are not subject to
the same income reconciliation as
Marketplace consumers. Nonetheless,
there may still be differences between a
BHP enrollee’s household income
reported at the beginning of the year and

the actual income over the year. These
may include small changes (reflecting
changes in hourly wage rates, hours
worked per week, and other fluctuations
in income during the year) and large
changes (reflecting significant changes
in employment status, hourly wage
rates, or substantial fluctuations in
income). There may also be changes in
household composition. Thus, we
believe that using unadjusted income as
reported prior to the BHP program year
may result in calculations of estimated
PTC that are inconsistent with the
actual incomes of BHP enrollees during
the year. Even if the BHP program
adjusts household income
determinations and corresponding
claims of federal payment amounts
based on household reports during the
year or data from third-party sources,
such adjustments may not fully capture
the effects of tax reconciliation that BHP
enrollees would have experienced had
they been enrolled in a QHP through a
Marketplace and received APTC
assistance.

Therefore, we are including in
Equation 1 an income adjustment factor
that would account for the difference
between calculating estimated PTC
using: (a) Income relative to FPL as
determined at initial application and
potentially revised mid-year, under
600.320, for purposes of determining
BHP eligibility and claiming federal
BHP payments; and (b) actual income
relative to FPL received during the plan
year, as it would be reflected on
individual federal income tax returns.
This adjustment will prospectively
estimate the average effect of income
reconciliation aggregated across the BHP
population had those BHP enrollees
been subject to tax reconciliation after
receiving APTC assistance for coverage
provided through QHPs. For 2016, we
will estimate reconciliation effects
based on tax data for 2 years, reflecting
income and tax unit composition

changes over time among BHP-eligible
individuals.

The OTA maintains a model that
combines detailed tax and other data,
including Marketplace enrollment and
PTC claimed, to project Marketplace
premiums, enrollment, and tax credits.
For each enrollee, this model compares
the APTC based on household income
and family size estimated at the point of
enrollment with the PTC based on
household income and family size
reported at the end of the tax year. The
former reflects the determination using
enrollee information furnished by the
applicant and tax data furnished by the
IRS. The latter would reflect the PTC
eligibility based on information on the
tax return, which would have been
determined if the individual had not
enrolled in BHP. The ratio of the
reconciled PTC to the initial estimation
of PTC will be used as the income
reconciliation factor in Equation (1) for
estimating the PTC portion of the BHP
payment rate.

For 2016, OTA has estimated that the
income reconciliation factor for states
that have implemented the Medicaid
eligibility expansion to cover adults up
to 133 percent of the FPL will be 100.25
percent, and for states that have not
implemented the Medicaid eligibility
expansion and do not cover adults up to
133 percent of the FPL will be 100.24
percent. For 2015, we used the average
of the factors for the two groups of
states. For 2016, the values of the factors
for the two groups of states are within
0.01 percentage point of each other.
Because the values are within 0.01
percentage point, we will use the greater
of two factors (100.25 percent) rather
than the average.

6. Tobacco Rating Adjustment Factor
(TRAF)

As previously described, the reference
premium is estimated, for purposes of
determining both the PTC and related
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federal BHP payments, based on
premiums charged for non-tobacco
users, including in states that allow
premium variations based on tobacco
use, as provided in 42 U.S.C. 300gg
(a)(1)(A)(@v). In contrast, as described in
45 CFR 156.430, the CSR advance
payments are based on the total
premium for a policy, including any
adjustment for tobacco use.
Accordingly, we will incorporate a
tobacco rating adjustment factor into
Equation 2 that reflects the average
percentage increase in health care costs
that results from tobacco use among the
BHP-eligible population and that would
not be reflected in the premium charged
to non-users. This factor will also take
into account the estimated proportion of
tobacco users among BHP-eligible
consumers.

To estimate the average effect of
tobacco use on health care costs (not
reflected in the premium charged to
non-users), we will calculate the ratio
between premiums that silver level
QHPs charge for tobacco users to the
premiums they charge for non-tobacco
users at selected ages. To calculate
estimated proportions of tobacco users,
we will use data from the Centers for
Disease Control and Prevention (CDC) to
estimate tobacco utilization rates by
state and relevant population
characteristic.® For each state, we will
calculate the tobacco usage rate based
on the percentage of persons by age who
use cigarettes and the percentage of
persons by age that use smokeless
tobacco, and calculate the utilization
rate by adding the two rates together.
The data is available for 3 age intervals:
18—24; 25—44; and 45—64. For the BHP
payment rate cell for persons ages 21—
34, we will calculate the factor as (4/14
* the utilization rate of 18—24 year olds)
plus (10/14 * the utilization rate of 25—
44 year olds), which would be the
weighted average of tobacco usage for
persons 21-34 assuming a uniform
distribution of ages; for all other age
ranges used for the rate cells, we will
use the age range in the CDC data in
which the BHP payment rate cell age
range is contained.

We will provide tobacco rating factors
that may vary by age and by geographic
area within each state. To the extent that
the second lowest cost silver plans have
a different ratio of tobacco user rates to
non-tobacco user rates in different
geographic areas, the tobacco rating
adjustment factor may differ across
geographic areas within a state. In

8 Centers for Disease Control and Prevention,
Tobacco Control State Highlights 2012: http://
www.cdc.gov/tobacco/data_statistics/state_data/
state_highlights/2012/index.htm.

addition, to the extent that the second
lowest cost silver plan has a different
ratio of tobacco user rates to non-
tobacco user rates by age, or that there
is a different prevalence of tobacco use
by age, the tobacco rating adjustment
factor may differ by age.

7. Factor for Removing Administrative
Costs (FRAC)

The Factor for Removing
Administrative Costs represents the
average proportion of the total premium
that covers allowed health benefits, and
we include this factor in our calculation
of estimated CSRs in Equation 2. The
product of the reference premium and
the Factor for Removing Administrative
Costs would approximate the estimated
amount of Essential Health Benefit
(EHB) claims that would be expected to
be paid by the plan. This step is needed
because the premium also covers such
costs as taxes, fees, and QHP
administrative expenses. We are setting
this factor equal to 0.80, which is the
same percentage for the factor to remove
administrative costs for calculating CSR
advance payments for established in the
2015 HHS Notice of Benefit and
Payment Parameters.

8. Actuarial Value (AV)

The actuarial value is defined as the
percentage paid by a health plan of the
total allowed costs of benefits, as
defined under 45 CFR 156.20. (For
example, if the average health care costs
for enrollees in a health insurance plan
were $1,000 and that plan has an
actuarial value of 70 percent, the plan
would be expected to pay on average
$700 ($1,000 x 0.70) for health care
costs per enrollee, on average.) By
dividing such estimated costs by the
actuarial value in the methodology, we
will calculate the estimated amount of
total EHB-allowed claims, including
both the portion of such claims paid by
the plan and the portion paid by the
consumer for in-network care. (To
continue with that same example, we
would divide the plan’s expected $700
payment of the person’s EHB-allowed
claims by the plan’s 70 percent actuarial
value to ascertain that the total amount
of EHB-allowed claims, including
amounts paid by the consumer, is
$1,000.)

For the purposes of calculating the
CSR rate in Equation 2, we will use the
standard actuarial value of the silver
level plans in the individual market,
which is equal to 70 percent.

9. Induced Utilization Factor (IUF)

The induced utilization factor will be
used as a factor in calculating estimated
CSRs in Equation 2 to account for the

increase in health care service
utilization associated with a reduction
in the level of cost sharing a QHP
enrollee would have to pay, based on
the cost-sharing reduction subsidies
provided to enrollees.

The 2015 HHS Notice of Benefit and
Payment Parameters provided induced
utilization factors for the purposes of
calculating cost-sharing reduction
advance payments for 2015. In that rule,
the induced utilization factors for silver
plan variations ranged from 1.00 to 1.12,
depending on income. Using those
utilization factors, the induced
utilization factor for all persons who
would qualify for BHP based on their
household income as a percentage of
FPL is 1.12; this would include persons
with household income between 100
percent and 200 percent of FPL,
lawfully present non-citizens below 100
percent of FPL who are ineligible for
Medicaid because of immigration status,
and persons with household income
under 300 percent of FPL, not subject to
any cost-sharing. Thus, consistent with
last year, we will set the induced
utilization factor equal to 1.12 for the
BHP payment methodology.

10. Change in Actuarial Value (AAV)

The increase in actuarial value would
account for the impact of the cost-
sharing reduction subsidies on the
relative amount of EHB claims that
would be covered for or paid by eligible
persons, and we include it as a factor in
calculating estimated CSRs in
Equation 2.

The actuarial values of QHPs for
persons eligible for cost-sharing
reduction subsidies are defined in 45
CFR 156.420(a), and eligibility for such
subsidies is defined in 45 CFR
155.305(g)(2)(i) through (iii). For QHP
enrollees with household incomes
between 100 percent and 150 percent of
FPL, and those below 100 percent of
FPL who are ineligible for Medicaid
because of their immigration status,
CSRs increase the actuarial value of a
QHP silver plan from 70 percent to 94
percent. For QHP enrollees with
household incomes between 150
percent and 200 percent of FPL, CSRs
increase the actuarial value of a QHP
silver plan from 70 percent to 87
percent.

We will apply this factor by
subtracting the standard AV from the
higher AV allowed by the applicable
cost-sharing reduction. For BHP
enrollees with household incomes at or
below 150 percent of FPL, this factor
will be 0.24 (94 percent minus 70
percent); for BHP enrollees with
household incomes more than 150
percent but not more than 200 percent


http://www.cdc.gov/tobacco/data_statistics/state_data/state_highlights/2012/index.htm
http://www.cdc.gov/tobacco/data_statistics/state_data/state_highlights/2012/index.htm
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of FPL, this factor will be 0.17 (87
percent minus 70 percent).

E. Adjustments for American Indians
and Alaska Natives

There are several exceptions made for
American Indians and Alaska Natives
enrolled in QHPs through a Marketplace
to calculate the PTC and CSRs. Thus, we
will make adjustments to the payment
methodology described above to be
consistent with the Marketplace rules.

We will make the following
adjustments:

1. The adjusted reference premium for
use in the CSR portion of the rate will
be the lowest cost bronze plan instead
of the second lowest cost silver plan,
with the same adjustment for the
population health factor (and in the case
of a state that elects to use the 2015
premiums as the basis of the federal
BHP payment, the same adjustment for
the premium trend factor). American
Indians and Alaska Natives are eligible
for CSRs with any metal level plan, and
thus we believe that eligible persons
would be more likely to select a bronze
level plan instead of a silver level plan.
(It is important to note that the
assumption that American Indians and
Alaska Natives would enroll in a bronze
plan would not necessarily change the
PTC, as the PTC amount calculated as
part of the BHP payment methodology
is the maximum possible PTC payment,
which is always based on the applicable
second lowest cost silver plan. In
actuality, the PTC payment that would
be made in for an individual enrolled in
a QHP cannot exceed the total premium.
It is possible that some bronze plan
premiums would be less than the
maximum PTC payment, but we have
not made any adjustment in the
methodology for this. We believe that
this assumption would have a negligible
impact on the BHP payment.)

2. The actuarial value for use in the
CSR portion of the rate will be 0.60
instead of 0.70, which is consistent with
the actuarial value of a bronze level
plan.

3. The induced utilization factor for
use in the CSR portion of the rate will
be 1.15, which is consistent with the
2015 HHS Notice of Benefit and
Payment Parameters induced utilization
factor for calculating advance CSR
payments for persons enrolled in bronze
level plans and eligible for CSRs up to
100 percent of actuarial value.

4. The change in the actuarial value
for use in the CSR portion of the rate
will be 0.40. This reflects the increase
from 60 percent actuarial value of the
bronze plan to 100 percent actuarial
value, as American Indians and Alaska

Natives are eligible to receive CSRs up
to 100 percent of actuarial value.

F. State Option To Use 2015 QHP
Premiums for BHP Payments

In the interest of allowing states
greater certainty in the total BHP federal
payments for 2016, we will provide
states the option to have their final 2016
federal BHP payment rates calculated
using the projected 2016 adjusted
reference premium (that is, using 2015
premium data multiplied by the
premium trend factor defined below), as
described in Equation (3b).

For a state that elects to use the 2015
premium as the basis for the 2016 BHP
federal payment, the state must inform
CMS no later than May 15, 2015.

For Equation (3b), we define the
premium trend factor as follows:

Premium Trend Factor (PTF): In
Equation (3b), we calculate an adjusted
reference premium (ARP) based on the
application of certain relevant variables
to the RP, including a PTF. In the case
of a state that would elect to use the
2015 premiums as the basis for
determining the BHP payment, it would
be appropriate to apply a factor that
would account for the change in health
care costs between the year of the
premium data and the BHP plan year.
We define this as the premium trend
factor in the BHP payment
methodology. This factor will
approximate the change in health care
costs per enrollee, which would
include, but not be limited to, changes
in the price of health care services and
changes in the utilization of health care
services. This provides an estimate of
the adjusted monthly premium for the
applicable second lowest cost silver
plan that would be more accurate and
reflective of health care costs in the BHP
program year, which will be the year
following issuance of the final federal
payment notice. In addition, we believe
that it would be appropriate to adjust
the trend factor for the estimated impact
of changes to the transitional
reinsurance program on the average
QHP premium.

We will use the annual growth rate in
private health insurance expenditures
per enrollee from the National Health
Expenditure projections, developed by
CMS’ Office of the Actuary (http://
www.cms.gov/Research-Statistics-Data-
and-Systems/Statistics-Trends-and-
Reports/NationalHealthExpendData/
NationalHealthAccountsProjected.html,
Table 17—Health Insurance Enrollment
and Enrollment Growth Rates). For
2016, the projected increase in private
health insurance premiums per enrollee
is 3.9 percent.

The adjustment for changes in the
transitional reinsurance program is
developed from analysis by CMS’ Center
for Consumer Information and
Insurance Oversight (CCIIO). In
unpublished analysis, CCIIO estimated
that the transitional reinsurance
program would reduce QHP premiums
in 2015 on average by 7.9 percent and
in 2016 by 4.4 percent, as the amount
of funding in the reinsurance program
decreases. Based on these analyses, we
estimate that the changes in the
transitional reinsurance program would
lead to an increase of 3.8 percent in
average QHP premiums between 2015
and 2016: (1—0.044)/(1-0.079)—1 =
3.8 percent.

Combining these two factors together,
we calculate that the premium trend
factor for 2016 would be 7.8 percent (1
+0.039) x (1 + 0.038) —1 = 7.8 percent.

States may want to consider that the
increase in premiums for QHPs from
2015 to 2016 may differ from the
premium trend factor developed for the
BHP funding methodology for several
reasons. In particular, states may want
to consider that the second lowest cost
silver plan for 2015 may not be the same
as the second lowest cost silver plan in
2016. This may lead to the premium
trend factor being greater than or less
than the actual change in the premium
of the second lowest cost silver plan in
2015 compared to the premium of the
second lowest cost silver plan in 2016.

G. State Option To Include
Retrospective State-Specific Health Risk
Adjustment in Certified Methodology

To determine whether the potential
difference in health status between BHP
enrollees and consumers in the
Marketplace would affect the PTC,
CSRs, risk adjustment and reinsurance
payments that would have otherwise
been made had BHP enrollees been
enrolled in coverage on the
Marketplace, we will provide states
implementing the BHP the option to
propose and to implement, as part of the
certified methodology, a retrospective
adjustment to the federal BHP payments
to reflect the actual value that would be
assigned to the population health factor
(or risk adjustment) based on data
accumulated during program year 2016
for each rate cell.

We acknowledge that there is
uncertainty with respect to this factor
due to the lack of experience of QHPs
on the Marketplace and other payments
related to the Marketplace, which is
why, absent a state election, we will use
a value for the population health factor
to determine a prospective payment rate
which assumes no difference in the
health status of BHP enrollees and QHP


http://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/NationalHealthAccountsProjected.html
http://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/NationalHealthAccountsProjected.html
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enrollees. There is considerable
uncertainty regarding whether the BHP
enrollees will pose a greater risk or a
lesser risk compared to the QHP
enrollees, how to best measure such
risk, and the potential effect such risk
would have had on PTC, CSRs, risk
adjustment and reinsurance payments
that would have otherwise been made
had BHP enrollees been enrolled in
coverage on the Marketplace. To the
extent, however, that a state would
develop an approved protocol to collect
data and effectively measure the relative
risk and the effect on federal payments,
we will permit a retrospective
adjustment that would measure the
actual difference in risk between the
two populations to be incorporated into
the certified BHP payment methodology
and used to adjust payments in the
previous year.

For a state electing the option to
implement a retrospective population
health status adjustment, we require
that the state submit a proposed
protocol to CMS, which will be subject
to approval by CMS and would be
required to be certified by CMS’ Chief
Actuary, in consultation with the OTA,
as part of the BHP payment
methodology. We described the protocol
for the population health status
adjustment in guidance in
Considerations for Health Risk
Adjustment in the Basic Health Program
in Program Year 2015 (http://
www.medicaid.gov/Basic-Health-
Program/Downloads/Risk-Adjustment-
and-BHP-White-Paper.pdf). We require
a state to submit its proposed protocol
by August 1, 2015 for CMS approval.
This submission must include
descriptions of how the state would
collect the necessary data to determine
the adjustment, including any
contracting contingences that may be in
place with participating standard health
plan issuers. We will provide technical
assistance to states as they develop their
protocols. In order to implement the
population health status, we must
approve the state’s protocol no later
than December 31, 2015. Finally, the
state will be required to complete the
population health status adjustment at
the end of 2016 based on the approved
protocol. After the end of the 2016
program year, and once data is made
available, we will review the state’s
findings, consistent with the approved
protocol, and make any necessary
adjustments to the state’s federal BHP
payment amount. If we determine that
the federal BHP payments were less
than they would have been using the
final adjustment factor, we would apply
the difference to the state’s quarterly

BHP trust fund deposit. If we determine
that the federal BHP payments were
more than they would have been using
the final reconciled factor, we would
subtract the difference from the next
quarterly BHP payment to the state.

IV. Collection of Information
Requirements

The 2016 funding methodology is
unchanged from the 2015 final
methodology that published on March
12, 2014 (79 FR 13887). The 2016
methodology does not impose any new
or revised reporting, recordkeeping, or
third-party disclosure requirements, and
therefore, does not require additional
OMB review under the authority of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). The methodology’s
information collection requirements and
burden estimates are approved by OMB
under control number 0938-1218
(CMS-10510).

Consistent with the Basic Health
Program’s proposed and final rules
(September 25, 2013 at 78 FR 59122 and
March 12, 2014 at 79 FR 14112,
respectively) we continue to estimate
less than 10 annual respondents for
completing the Blueprint. Consequently,
the Blueprint is exempt from formal
OMB review and approval under 5 CFR
1320.3(c).

Finally, this action does not impose
any additional reporting, recordkeeping,
or third-party disclosure requirements
on qualified health plans or on states
operating State Based Marketplaces.

V. Regulatory Impact Statement
A. Overall Impact

We have examined the impacts of this
rule as required by Executive Order
12866 on Regulatory Planning and
Review (September 30, 1993), Executive
Order 13563 on Improving Regulation
and Regulatory Review (January 18,
2011), the Regulatory Flexibility Act
(RFA) (September 19, 1980, Pub. L. 96—
354), section 1102(b) of the Act, section
202 of the Unfunded Mandates Reform
Act of 1995 (Pub. L. 104—4, March 22,
1995) (UMRA), Executive Order 13132
on Federalism (August 4, 1999) and the
Congressional Review Act (5 U.S.C.
804(2)).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Section 3(f) of Executive Order
12866 defines a “‘significant regulatory

action” as an action that is likely to
result in a rule: (1) Having an annual
effect on the economy of $100 million
or more in any 1 year, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local or tribal
governments or communities (also
referred to as “economically
significant”); (2) creating a serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

A regulatory impact analysis (RIA)
must be prepared for major rules with
economically significant effects ($100
million or more in any 1 year). As noted
in the BHP final rule, BHP provides
states the flexibility to establish an
alternative coverage program for low-
income individuals who would
otherwise be eligible to purchase
coverage through the Marketplace. We
are uncertain as to whether the effects
of the final rulemaking, and
subsequently, this methodology, will be
“economically significant” as measured
by the $100 million threshold, and
hence not a major rule under the
Congressional Review Act. The impact
may depend on several factors,
including the number of and which
particular states choose to implement or
continue BHP in 2016, the level of QHP
premiums in 2015 and 2016, the
number of enrollees in BHP, and the
other coverage options for persons who
would be eligible for BHP. In particular,
while we generally expect that many
enrollees would have otherwise been
enrolled in a QHP through the
Marketplace, some persons may have
been eligible for Medicaid under a
waiver or a state health coverage
program. For those who would have
enrolled in a QHP and thus would have
received PTCs or CSRs, the federal
expenditures for BHP would be
expected to be more than offset by a
reduction in federal expenditures for
PTCs and CSRs. For those who would
have been enrolled in Medicaid, there
would likely be a smaller offset in
federal expenditures (to account for the
federal share of Medicaid expenditures),
and for those who would have been
covered in non-federal programs or
would have been uninsured, there likely
would be an increase in federal
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expenditures. In accordance with the
provisions of Executive Order 12866,
this methodology was reviewed by the
Office of Management and Budget.

1. Need for the Methodology

Section 1331 of the Affordable Care
Act (codified at 42 U.S.C. 18051)
requires the Secretary to establish a
BHP, and section (d)(1) specifically
provides that if the Secretary finds that
a state “meets the requirements of the
program established under section (a)
[of section 1331 of the Affordable Care
Act], the Secretary shall transfer to the
State” federal BHP payments described
in section (d)(3). This methodology
provides for the funding methodology to
determine the federal BHP payment
amounts required to implement these
provisions in program year 2016.

2. Alternative Approaches

Many of the factors in this
methodology are specified in statute;
therefore, we are limited in the
alternative approaches we could
consider. One area in which we had a
choice was in selecting the data sources
used to determine the factors included
in the methodology. Except for state-
specific reference premiums and
enrollment data, we are using national
rather than state-specific data. This is
due to the lack of currently available
state-specific data needed to develop the
majority of the factors included in the
methodology. We believe the national
data will produce sufficiently accurate
determinations of payment rates. In
addition, we believe that this approach
will be less burdensome on states. To
reference premiums and enrollment
data, we are using state-specific data
rather than national data as we believe
state-specific data will produce more
accurate determinations than national
averages.

In addition, we considered whether or
not to provide states the option to
develop a protocol for a retrospective
adjustment to the population health
factor in 2016 as we did in the 2015
payment methodology. We believe that
providing this option again in 2016 is
appropriate and likely to improve the
accuracy of the final payments.

We also considered whether or not to
require the use of 2015 or 2016 QHP
premiums to develop the 2016 federal
BHP payment rates. We believe that the
payment rates can still be developed
accurately using either the 2015 or 2016
QHP premiums and that it is
appropriate to provide the states the
option, given the interests and specific
considerations each state may have in
operating the BHP.

3. Transfers

The provisions of this methodology
are designed to determine the amount of
funds that will be transferred to states
offering coverage through a BHP rather
than to individuals eligible for premium
and cost-sharing reductions for coverage
purchased on the Marketplace. We are
uncertain what the total federal BHP
payment amounts to states will be as
these amounts will vary from state to
state due to the varying nature of state
composition. For example, total federal
BHP payment amounts may be greater
in more populous states simply by
virtue of the fact that they have a larger
BHP-eligible population and total
payment amounts are based on actual
enrollment. Alternatively, total federal
BHP payment amounts may be lower in
states with a younger BHP-eligible
population as the reference premium
used to calculate the federal BHP
payment will be lower relative to older
BHP enrollees. While state composition
will cause total federal BHP payment
amounts to vary from state to state, we
believe that the methodology accounts
for these variations to ensure accurate
BHP payment transfers are made to each
state.

B. Unfunded Mandates Reform Act

Section 202 of the UMRA requires
that agencies assess anticipated costs
and benefits before issuing any rule
whose mandates require spending in
any 1 year of $100 million in 1995
dollars, updated annually for inflation,
by state, local, or tribal governments, in
the aggregate, or by the private sector. In
2014, that threshold is approximately
$141 million. States have the option, but
are not required, to establish a BHP.
Further, the methodology would
establish federal payment rates without
requiring states to provide the Secretary
with any data not already required by
other provisions of the Affordable Care
Act or its implementing regulations.
Thus, this payment methodology does
not mandate expenditures by state
governments, local governments, or
tribal governments.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) requires
agencies to prepare an initial regulatory
flexibility analysis to describe the
impact of the proposed rule on small
entities, unless the head of the agency
can certify that the rule will not have a
significant economic impact on a
substantial number of small entities.
The Act generally defines a “small
entity” as (1) a proprietary firm meeting
the size standards of the Small Business

Administration (SBA); (2) a not-for-
profit organization that is not dominant
in its field; or (3) a small government
jurisdiction with a population of less
than 50,000. Individuals and states are
not included in the definition of a small
entity. Few of the entities that meet the
definition of a small entity as that term
is used in the RFA would be impacted
directly by this methodology.

Because this methodology is focused
on the funding methodology that will be
used to determine federal BHP payment
rates, it does not contain provisions that
would have a significant direct impact
on hospitals, and other health care
providers that are designated as small
entities under the RFA. We cannot
determine whether this methodology
would have a significant economic
impact on a substantial number of small
entities.

Section 1102(b) of the Act requires us
to prepare a regulatory impact analysis
if a may have a significant economic
impact on the operations of a substantial
number of small rural hospitals. For
purposes of section 1102(b) of the Act,
we define a small rural hospital as a
hospital that is located outside of a
metropolitan statistical area and has
fewer than 100 beds. As indicated in the
preceding discussion, there may be
indirect positive effects from reductions
in uncompensated care. Again, we
cannot determine whether this
methodology would have a significant
economic impact on a substantial
number of small rural hospitals, and we
request public comment on this issue.

D. Federalism

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
effects on states, preempts state law, or
otherwise has federalism implications.
The BHP is entirely optional for states,
and if implemented in a state, provides
access to a pool of funding that would
not otherwise be available to the state.

Dated: February 4, 2015.
Marilyn Tavenner,

Administrator, Centers for Medicare &
Medicaid Services.

Dated: February 13, 2015.
Sylvia M. Burwell,

Secretary, Department of Health and Human
Services.

[FR Doc. 2015-03662 Filed 2—19-15; 11:15 am]
BILLING CODE 4120-01-P
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OFFICE OF PERSONNEL
MANAGEMENT

45 CFR Part 800
RIN 3206—AN12

Patient Protection and Affordable Care
Act; Establishment of the Multi-State
Plan Program for the Affordable
Insurance Exchanges

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The U.S. Office of Personnel
Management (OPM) is issuing a final
rule implementing modifications to the
Multi-State Plan (MSP) Program based
on the experience of the Program to
date. OPM established the MSP Program
pursuant to the Affordable Care Act.
This rule clarifies the approach used to
enforce the applicable standards of the
Affordable Care Act with respect to
health insurance issuers that contract
with OPM to offer MSP options; amends
MSP standards related to coverage area,
benefits, and certain contracting
provisions under section 1334 of the
Affordable Care Act; and makes non-
substantive technical changes.

DATES: Effective March 26, 2015.

FOR FURTHER INFORMATION CONTACT:
Cameron Stokes by telephone at (202)
606—2128, by FAX at (202) 606—4430, or
by email at mspp@opm.gov.

SUPPLEMENTARY INFORMATION: The
Patient Protection and Affordable Care
Act (Pub. L. 111-148), as amended by
the Health Care and Education
Reconciliation Act of 2010 (Pub. L. 111-
152), together known as the Affordable
Care Act, provides for the establishment
of Affordable Insurance Exchanges, or
“Exchanges” (also called Health
Insurance Marketplaces, or
“Marketplaces’’), where individuals and
small businesses can purchase qualified
coverage. The Exchanges provide
competitive marketplaces for
individuals and small employers to
compare available private health
insurance options based on price,
quality, and other factors. The
Exchanges enhance competition in the
health insurance market, improve
choice of affordable health insurance,
and give individuals and small
businesses purchasing power
comparable to that of large businesses.
The Multi-State Plan (MSP) Program
was created pursuant to section 1334 of
the Affordable Care Act to increase
competition by offering high-quality
health insurance coverage sold in
multiple States on the Exchanges. The
U.S. Office of Personnel Management

(OPM) is issuing this final rule to
modify the standards set forth for the
MSP Program under 45 CFR Part 800
that was published as a final rule on
March 11, 2013 (78 FR 15560). This rule
clarifies OPM’s intent in administering
the Program, as well as makes regulatory
changes in order to expand issuer
participation and offerings in the
Program to meet the goal of increasing
competition.

Abbreviations

EHB—Essential Health Benefits

FEHB Program—Federal Employees Health
Benefits Program

HHS—U.S. Department of Health and Human
Services

MSP—Multi-State Plan

NAIC—National Association of Insurance
Commissioners

OPM—U.S. Office of Personnel Management

PHS Act—Public Health Service Act

QHP—Qualified Health Plan

SHOP—Small Business Health Options
Program

Section 1334 of the Affordable Care
Act created the Multi-State Plan (MSP)
Program to foster competition in the
health insurance markets on the
Exchanges (also called Health Insurance
Exchanges or Marketplaces) based on
price, quality, and benefit delivery. The
Affordable Care Act directs the U.S.
Office of Personnel Management (OPM)
to contract with private health
insurance issuers to offer at least two
MSP options on each of the Exchanges
in the States and the District of
Columbia.? The law allows MSP issuers
to phase in coverage.?

In the 2014 plan year, OPM
contracted with one group of issuers to
offer more than 150 MSP options in 31
States, including the District of
Columbia. Approximately 371,000
individuals enrolled in an MSP option
in 2014. For plan year 2015, OPM
entered into contract with a second
group of issuers, and MSP coverage
expanded to 36 States. The Program
currently offers more than 200 MSP
options through the Exchanges to
further competition and expand choices
available to individuals, families, and
small businesses.

This rule builds on the MSP Program
final rule published March 11, 2013.3

1 Multi-State Plan option or MSP option means a
discrete pairing of a package of benefits with
particular cost sharing (which does not include
premium rates or premium rate quotes) that is
offered under a contract with OPM.

2 Multi-State Plan issuer or MSP issuer means a
health insurance issuer or group of issuers that has
a contract with OPM to offer MSP options pursuant
to section 1334 of the Affordable Care Act.

3 Patient Protection and Affordable Care Act;
Establishment of the Multi-State Plan Program for
the Affordable Insurance Exchanges, 78 FR 15560
(Mar. 11, 2013).

Changes to the regulations include
clarifications to the process by which
OPM administers the MSP Program,
pursuant to section 1334 of the
Affordable Care Act, and revisions to
the standards and requirements
applicable to MSP options and MSP
issuers.

Summary of Comments

OPM published a proposed rule on
November 24, 2014 (79 FR 69802), to
modify standards related to the
implementation of the MSP Program at
part 800 of title 45, Code of Federal
Regulations. The comment period for
the proposed rule closed December 24,
2014. OPM received 43 comments from
a broad range of stakeholders, including
States, health insurance issuers, health
care provider associations,
pharmaceutical companies, and
consumer groups.

While most of the comments were
related to the proposed modifications
addressed in the rule, a small number of
the comments were on areas of the
regulations for which we did not
propose changes or request comment.

A summary of the comments we
received follows, along with our
responses and changes to the proposed
regulations in light of the comments. In
addition, we are making some minor
technical and editorial changes to the
proposed regulations to correct errors
and improve clarity and readability.
Comments submitted on sections of the
regulations that we did not propose to
change are outside the scope of this
rulemaking and are not addressed here.

Length of the Comment Period

Comments: Some commenters
contended that the 30-day comment
period did not provide sufficient time to
provide feedback.

Response: OPM values the
participation of a broad array of diverse
stakeholders. In addition to the
proposed rule, we continue to seek
input and guidance from numerous
stakeholders, including the National
Association of Insurance Commissioners
(NAIG), States, tribal governments,
consumer advocates, health insurance
issuers, labor organizations, health care
provider associations, and trade groups.

Responses to Comments on the
Proposed Regulations

Subpart A—General Provisions and
Definitions
Definitions (§ 800.20)

We sought comments on two
proposed definitions for the MSP

Program. Specifically, we proposed to
add the definition for “Multi-State Plan
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option,” which may also be referred to
as “MSP option.” We also proposed to
remove the definition of “Multi-State
Plan” because the term ‘“Multi-State
Plan option” is more precise and avoids
the confusion of the varying definitions
of the word ““plan” in the context of
health insurance. We also proposed to
add a definition for ““State-level issuer”
as a health insurance issuer designated
by the MSP issuer to offer an MSP
option or MSP options. OPM invited
comments on the proposed changes to
the definitions under 45 CFR 800.20 as
well as any comments on the current
definition for “‘group of issuers.” OPM
received no comments on the definition
of “State-level issuer,” and we will
adopt the definition as proposed.

Comments: OPM received comments
that were generally supportive of adding
the proposed definition of “MSP
option.” One of these commenters asked
that we replace “package of benefits”
with the term “product” as it is defined
in 45 CFR 144.103. We did not receive
comments on removing the definition
“Multi-State Plan.”

Response: OPM will finalize the
definition of “MSP option” as proposed
and will remove “Multi-State Plan.”
The definition of “MSP option” will
ensure consistency within the MSP
Program and avoid confusion with
definitions from programs outside of
OPM.

Comments: Commenters responded to
our call for feedback on the definition
of “Group of Issuers” in § 800.20. The
commenters were generally opposed to
expanding “Group of Issuers” to include
alternative structures and requested
further clarification from OPM. Some
commenters were supportive of
interpreting the definition of “Group of
Issuers” to attract additional issuers to
the MSP Program.

Response: OPM did not propose any
changes to the “group of issuers”
definition, and we appreciate the
comments received. It was OPM’s
intention in the proposed rule to clarify
that a group of issuers may come
together in the MSP Program either by
common control and ownership or by
using a nationally licensed service
mark. OPM recognizes there are a
number of ways to organize using a
nationally licensed service mark, and
looks forward to working with current
and potential MSP issuers who decide
to come together under either one of
these two options in the MSP Program.

Subpart B—Multi-State Plan Issuer
Requirements

Phased Expansion, etc. (§ 800.104)

Section 1334(e) of the Affordable Care
Act provides for OPM to allow issuers
to phase in their participation in the
MSP Program. Under § 800.104(a), OPM
requested comment on how we may
expand participation in the Program to
meet the goal of increasing competition
while balancing consumers’ needs.
Specifically, we asked for comment on
the timeframes and other appropriate
parameters within which an MSP issuer
could reasonably expand participation
in the Program. We did not propose any
changes to the regulatory text for
§800.104(a). In clarifying the status of
the Program and how we are
implementing the standards set under
§800.104, we proposed to delete the
standard for an MSP issuer to submit a
plan to become statewide in
§800.104(b), and add a requirement that
the MSP issuer service area for MSP
coverage shall be greater than or equal
to any service area proposed by the
issuer for QHP coverage. Under
§ 800.104(c), we solicited comment on
when MSP issuers should be required to
participate on a Small Business Health
Options Program (SHOP). Based on the
comments received, the changes to
§800.104(b) will be accepted as
proposed.

Comments: Some commenters
commended OPM for clarifying
§800.104(a) of the rule and promoting
increased flexibility on standards for
coverage areas and geographic
requirements, as it will attract issuers to
the Program and promote competition.
Other commenters urged OPM to
encourage new and existing MSP issuers
to offer plans that are national in scope
and coverage.

Response: Through our continued
engagement with current and potential
MSP issuers, OPM has heard significant
concerns about the challenges of rapidly
expanding MSP coverage both within
and across State lines. OPM agrees that
increased flexibility around the
schedule to expand to each Exchange in
every State will help the MSP Program
meet its goal of increasing competition
while balancing consumers’ needs for
coverage. OPM intends to ensure that
MSP coverage is available as
expansively and as soon as practicable.
We work closely with current and
potential MSP issuers to address any
operational challenges they may face in
order to expand MSP coverage
nationally or establish reciprocity.

Comments: Some commenters
expressed that any potential MSP
issuers should be held to the same

standards as an MSP issuer who
participated in the Program during the
first year of operations. These
commenters requested OPM set
minimum threshold standards for
participation, such as timeframes for
expanding coverage and minimum
standards for coverage areas.

Response: Since the first year of
operations for the MSP Program, OPM
consistently has applied the same
standards to all current and potential
MSP issuers, and we will continue to do
so going forward. We are not making
any changes to the text at this time.

Comment: Commenters disagreed
with OPM’s interpretation of 1334(b)
and (e) stating that neither of the MSP
issuers currently under contract with
OPM meets the statutory requirements
to participate in the Program.

Response: We respectfully disagree
with the commenter. Section 1334 sets
forth standards to guide the exercise of
OPM’s contracting authority, noting that
section 1334(b)(1) contemplates offering
coverage in every State and the District
of Columbia, and outlines a framework
within which participation in the MSP
Program is a feasible and attractive
business activity. Such standards
include the provisions under
subsections (b) and (e) on offering
coverage in every State.

Comments: Many commenters
supported OPM’s proposal to delete the
standard for an MSP issuer to submit a
plan to become statewide and instead
negotiate directly with MSP issuers to
expand coverage based on business
factors and consumers’ needs.
Commenters suggested that requiring a
specific plan to become statewide may
discourage participation in the Program,
and flexibility on meeting geographic
coverage standards would encourage
competition. These commenters also
commended OPM on efforts to evaluate
MSP issuers’ proposed service areas to
ensure they are established without
discrimination. Other commenters
opposed the proposal and sought
additional standards.

Response: OPM is committed to
statewide coverage, but is sensitive to
requirements that may discourage
participation in the Program or does not
serve the goal of promoting competition
on the Exchanges. OPM will assess
consumers’ needs for coverage,
including ensuring that MSP issuers’
proposed service areas have been
established without regard to racial,
ethnic, language, or health status-related
factors listed in section 2705(a) of the
PHS Act, or other factors that exclude
specific high-utilizing, high-cost, or
medically underserved populations.
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Comments: Commenters opposed the
proposed change to the regulatory text
to delete a plan for reaching statewide
MSP coverage, stating that OPM should
establish minimum thresholds for
expected MSP coverage areas within a
State. The commenter suggested OPM
set a standard to require coverage as
broadly as the area in which the issuer
is licensed to sell coverage in a State,
equal to any coverage offered as a
Qualified Health Plan (QHP), or
alternatively, a percent of population or
geographic area. Similarly, other
commenters recommended OPM require
coverage of 75% of the State’s counties
or other geographic area.

Response: OPM is committed to a goal
of statewide coverage in the MSP
Program, and intends to continue
working with current and potential MSP
issuers to develop productive and
ambitious approaches to achieving
statewide coverage. OPM believes that
our standard for an MSP issuer who
offers both MSP options and QHPs to
provide an MSP service area that is
equal to or greater than the issuer’s QHP
service area is adequate and reasonable
to ensure broad MSP coverage. We
appreciate the specific examples of
other minimum MSP standards for
coverage areas. At this time, we will
finalize § 800.104(b) as proposed
maintaining the standard of an MSP
coverage area to be equal to or greater
than the coverage area proposed by the
same issuer for their QHP service area.

Some commenters recommended
OPM continue to implement SHOP
participation standards consistent with
standards set by U.S. Department of
Health and Human Services (HHS) for a
Federally-facilitated SHOP or, where
applicable, standards set by State-based
Exchanges for SHOP participation
requirements that apply to QHP issuers.
Other comments suggested that the MSP
Program is not mature enough to require
MSP issuers to participate in a SHOP at
this time.

Response: In light of these comments,
OPM intends to continue its flexibility
in SHOP participation for MSP issuers
in §800.104(c). MSP issuers must meet
the same standards for SHOP
participation set for QHP issuers,
including the requirements of 45 CFR
156.200(g) and any standards for issuers
participating on a State-based SHOP. An
MSP issuer may meet the requirements
of 45 CFR 156.200(g)(3) if a State-level
issuer or any other issuer in the same
issuer group affiliated with an MSP
issuer provides coverage on a Federally-
facilitated SHOP. We discussed this

policy in-depth in the March 2013 final
rule.#

Benefits (§800.105)

In § 800.105(b), OPM proposed a
change that would allow an MSP issuer
to make essential health benefits (EHB)-
benchmark selections on a State-by-
State basis. The issuer would also be
able to offer two or more MSP options
in each State. For example, one option
could use the State-selected EHB-
benchmark, and one could use the
OPM-selected EHB-benchmark. OPM
proposed this change to allow for more
flexibility to attract issuers to the MSP
Program with the expectation of
expanding competition on the
Exchanges. This flexibility could
facilitate coalition building across
issuers in different States, so that issuers
can work together toward MSP options
that meet the MSP Program standards.

In § 800.105(c)(3), OPM proposed to
clarify the policy on formularies with an
OPM-selected EHB-benchmark plan.
Under the proposed rule, OPM would
allow the MSP issuer to manage
formularies around the needs of actual
or anticipated enrollees. As part of this
proposal, OPM pointed to the current
practice in the Federal Employees
Health Benefits (FEHB) Program of
negotiating formularies and also
considered the option of substituting the
formulary from the State-selected EHB-
benchmark plan. OPM noted that, even
with this change, OPM would still
ensure compliance with any HHS
standards related to drug formularies for
QHPs and assurance that the
formularies are not discriminatory. OPM
also noted that this would allow MSP
issuers to propose plans built around
the needs of enrollees, subject to
approval by OPM.

In the renumbered § 800.105(c)(4),
OPM proposed a change to apply a
Federal definition of habilitative
services and devices, should HHS
choose to define the term. In response
to comments, in this final rule OPM will
revert back to the term we used in our
final rule published March 2013,
“habilitative services and devices,” to
ensure consistency with the recently
published HHS Notice of Benefit and
Payment Parameters for 2016.5

In § 800.105(d), OPM did not propose
any change to the regulation. However,
the preamble noted that OPM also plans
to review an MSP issuer’s package of
benefits for discriminatory benefit
design and intends to work closely with
States and HHS to identify and

4March 11, 2013 Federal Register (78 FR 15560,
15565).
545 CFR 156.115(a)(5).

investigate any potentially
discriminatory or otherwise
noncompliant benefit designs in MSP
options.

In § 800.105(e), OPM proposed to
change “assume” to “‘defray” to align
with the language in section 1334(c)(2)
of the Affordable Care Act.

Comments: We received comments on
the proposed changes to § 800.105(b),
which describes the EHB-benchmark
policy, from a broad range of
stakeholders. Some comments opposing
the change cited consumer confusion
while others raised concerns about an
unlevel playing field between MSP
issuers and QHP issuers or
administrative efficiency. In contrast,
other commenters supported the
proposed changes, and highlighted the
opportunity to increase competition in
the MSP Program as well as additional
choices for consumers. Commenters also
highlighted that the change would allow
issuers the flexibility needed to fulfill
the goals of the Affordable Care Act.

Response: While we understand the
concerns about adverse selection and
consumer confusion, we have not seen
nor are we aware of any compelling
evidence that multiple EHB-benchmarks
would cause these issues.

With the opportunity to use
substitutions as well as expand benefits
beyond the EHB-benchmark or EHB
categories, there is already variation
among plans available to consumers.

Additionally, under the framework
that applied in the first two years of the
Program, we were already reviewing
MSP options using each State’s EHB-
benchmark. Even if the OPM-selected
EHB-benchmark plan was not used in
every State, there may be some
administrative efficiency gained in the
overlap.

We note that these changes only allow
an MSP issuer to propose these types of
packages. OPM still retains the authority
to approve the package of benefits in
§800.105(d). OPM will scrutinize all
proposals for evidence of discriminatory
benefit designs and other issues of
noncompliance. Keeping potential
issues in mind, we are finalizing the
changes as proposed in order to increase
opportunities for competition in the
MSP Program and create the potential
for more choices for consumers.

Comments: We also received
comments that focused on the need to
maintain benefit standards and
protections under any approach. These
comments highlighted potential issues
or vulnerabilities in need of consumer
protection and identified key strategies
for addressing them.

Response: We appreciate the feedback
provided by these stakeholders and will
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take this information under
consideration as it relates to our review
process. We are not making any further
changes to § 800.105(b), but may use the
comments to inform MSP Program
operations or in drafting Program
guidance in the future.

Comments: We received comments on
the proposed changes to § 800.105(c)(3)
to the formulary requirements with an
OPM-selected EHB-benchmark plan
from a variety of stakeholders.
Commenters were generally supportive,
interpreting the changes as OPM
prioritizing the review of formularies
proposed by MSP issuers.

Other commenters raised concerns
about consumer confusion and potential
misalignment of medical and drug
benefits

Response: We appreciate the broad
support from commenters on our
proposal as well as their
acknowledgement that OPM is
prioritizing formulary review. While we
understand concerns about the changes
to the formulary requirements,
including negotiating a formulary or
using the formulary from the State-
selected EHB-benchmark plan, we do
not have any compelling evidence that
this would cause consumer confusion or
gaps in coverage between medical and
drug benefits. OPM intends to use any
tools, including the USP category and
class count framework, created by HHS
to analyze the formulary and inform our
negotiations or evaluation of the
formulary from the State-selected EHB-
benchmark plan. Additionally, we
intend to use our discretion in approval
of a package of benefits and during any
negotiations to identify and remedy
gaps between medical and drug benefits.
We appreciate the concerns that were
raised, but believe we can use the
review process to mitigate them,
offering more flexibility and consumer
choice.

Comments: Commenters asked to
ensure that proposed formularies meet
the requirements of section 2713 of the
PHS Act and are compliant with other
applicable standards. Other commenters
that was supportive of the change asked
for a similar change to be applied to
State-selected EHB-benchmark plans.

Response: OPM has already identified
in § 800.102 the requirement to comply
with part A of title XXVII of the PHS
Act and has also identified in
§800.105(d) that OPM approval of a
proposed package of benefits, including
the formulary, will include a review
against standards set by HHS and OPM.
For example, this would include the
USP category and class count
framework and the use of a pharmacy
and therapeutics committee for

formulary development as it applies to
QHP issuers. Based on the comments we
received and our analysis, we are
finalizing § 800.105(c)(3) with no
changes.

Comments: We received comments on
the proposed changes to apply a Federal
definition of habilitative services from a
variety of stakeholders. Some
commenters supported the change.
Others recommended OPM modify and
expand the definition proposed by HHS
and requested OPM address habilitative
devices or make provisions for specific
types of services or devices.
Commenters also asked for illustrative
lists of habilitative services. Finally, the
comments requested that the Federal
definition be treated as a Federal floor.

Response: OPM is deferring to HHS
on the substance and role of the Federal
definition. In keeping with the HHS
Notice of Benefit and Payment
Parameters for 2016, we are now using
the term ‘“habilitative services and
devices” in order to remain consistent
and address the concerns raised by
several commenters. We defer to HHS in
determining the standards applicable
under its definition of habilitative
services and devices. It is not OPM’s
intention to allow the MSP issuer to
choose between State and Federal
definitions if both exist for a given State.
In the finalized version of
§800.105(c)(4), OPM is taking the
opportunity to add clarity to the
paragraph in explaining when a State
definition of habilitative services and
devices applies and when a Federal
definition applies. In the final
§800.105(c)(4), the Federal definition is
set as the floor, consistent with the HHS
Notice of Benefit and Payment
Parameters for 2016. The State retains
the flexibility to apply standards or a
definition that does not conflict with the
Federal definition. Finally, we continue
to reserve authority for OPM to define
habilitative services and devices for an
OPM-selected EHB-benchmark plan
absent a State or Federal definition.

Comments: We received comments on
the issue of non-discrimination and
OPM’s review of MSP options as it
relates to § 800.105(d). Commenters
generally supported the proposal and
asked for OPM to identify examples of
discriminatory benefit designs, and one
asked OPM to set specific standards for
review in the regulation.

Response: OPM identified the
requirement to comply with Federal law
in §800.102 and also identified related
HHS standards against which MSP
issuers and MSP options will be
evaluated in § 800.105(d). At this time,
we believe we have the authority
necessary to apply and modify

standards for non-discrimination,
updating and adapting our review as we
continue to learn about discriminatory
benefit designs. In practice, we will
align our review for non-discriminatory
benefit designs with HHS.

We did not receive any comments on
the proposed change to § 800.105(e).
Therefore, we are adopting the proposed
§800.105(e) as final.

In §800.105(c)(1), we are removing
the reference to (c)(4) and replacing it
with a reference to (c)(5) in
§800.105(c)(1) to correct an internal
cross reference.

Assessments and User Fees (§800.108)

OPM has authority to collect MSP
Program user fees, and continues to
preserve its discretion to collect an MSP
Program user fee. In the proposed rule,
we clarified that OPM may begin
collecting the fee as early as plan year
2015. OPM intends to use the MSP
assessment or user fee to fund OPM’s
functions for administration of the
Program, including but not limited to
entering into contracts with, certifying,
recertifying, decertifying, overseeing
MSP options and MSP issuers for that
plan year, and audits and investigations
performed by OPM’s Office of Inspector
General related to the MSP Program. In
the Federally-facilitated Exchanges,
OPM is coordinating with HHS
regarding the collection of user fees, so
that issuers would not be affected
operationally. We proposed to revise the
regulatory text to allow for flexibility in
the process for collecting MSP Program
assessments or user fees. We also
solicited comments on the process for
collecting user fees in the State-based
Exchanges and the general use of any
fees collected by OPM.

Comments: Some commenters were
opposed to the imposition of user fees
in State-based Exchanges citing
operational challenges in collecting fees.

Response: We have considered the
comments received and agree that
operational complexities for collecting
any user fee from MSP issuers on State-
based Exchanges exist. We will not be
collecting or imposing user fees on MSP
issuers operating on State-based
Exchanges in plan year 2016. Therefore,
the changes to § 800.108 will be
accepted as proposed.

Network Adequacy (§ 800.109)

In § 800.109(b), OPM proposed to
codify the requirement that MSP issuers
must comply with any additional
provider directory standards that may
be set by HHS.

Comments: Commenters generally
supported the proposed change, noting
that incorporating HHS standards for
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provider directories would improve the
quality of information consumers
receive. Some commenters suggested
OPM defer to State requirements where
they exist.

Response: It has been OPM’s intention
that an MSP issuer comply with
appropriate Federal, and where
applicable, State requirements for
provider directories. OPM did not
intend for the proposed changes to
§800.109(b) to alter that framework.
After further consideration of the
proposed change to subsection (b), we
decided that the proposed language is
unnecessary. We are, therefore,
removing the proposed addition to
subsection (b) from the regulatory text.
Again, we intend for MSP issuers to
comply with any additional regulations
promulgated by HHS for QHP issuers,
and where applicable, State
requirements for provider directories.

Accreditation (§800.111)

In the proposed rule, we proposed to
revise the reference to the specific
section in the Code of Federal
Regulations to 45 CFR 156.275(a)(1) to
be more precise. We received no
comments on this proposed change, and
are finalizing the text as proposed.

Level Playing Field (§ 800.115)

In §800.115, we proposed to revise
the regulatory text to clarify that all
areas listed under section 1324(b) of the
Affordable Care Act are subject to
§800.114. In addition, we made a
technical correction to § 800.115(1) to
change a reference to 45 CFR part 162
to 45 CFR part 164. We received no
comments on these changes and are
finalizing as proposed.

Subpart D—Application and
Contracting Procedures

In subpart D of 45 CFR part 800, OPM
set forth procedures for processing and
evaluating applications from issuers
seeking participation in the MSP
Program. Subpart D also establishes
processes pertaining to executing
contracts to offer MSP coverage. In
particular, this subpart includes
sections that address an application
process, review of applications, MSP
Program contracting, term of a contract,
contract renewal process, and
nonrenewal. OPM did not receive any
comments pertaining to this subpart,
except for § 800.301. We are finalizing
Subpart D as proposed.

Application Process (§ 800.301)

In § 800.301, OPM proposed a
technical correction that it would
consider annual applications from
health insurance issuers to participate

in the MSP Program. We also specified
that an existing MSP issuer could
submit a renewal application to OPM
annually. This correction is intended to
clarify the distinction between new and
renewal applications.

Comment: Commenters recommended
that renewal applicants should be
required to complete a full (not
streamlined) application.

Response: Renewal applications
require comprehensive and detailed
responses to adequately inform OPM
about whether to renew its contract with
the issuer. OPM has, and will continue
to use its experience in the FEHB
Program to inform and guide its
contracting process with MSP issuers to
the extent such experience is applicable
to the individual and small group
markets within which the MSP Program
operates. We are finalizing our proposal.

Subpart E—Compliance

In subpart E of 45 CFR part 800, OPM
set forth standards and requirements
with which MSP issuers must comply.
This subpart also contains a non-
exhaustive list of actions OPM may
utilize in instances of non-compliance
and the process by which OPM may
reconsider any compliance actions we
decide to take. In particular, this subpart
includes sections regarding contract
performance, contract quality assurance,
fraud and abuse, compliance actions,
and reconsideration of compliance
actions. OPM did not receive any
comments pertaining to this subpart,
except for § 800.404. We are finalizing
Subpart E as proposed.

Compliance Actions (§ 800.404)

In §800.404(a)(4), OPM proposed to
clarify that we may initiate a
compliance action against an MSP
issuer for violations of applicable law or
the terms of its contract pursuant to
OPM’s authority under §§ 800.102 and
800.114. In § 800.404(b)(2), OPM
clarified that compliance actions may
include withdrawal of certification of an
MSP option or options. We also added
nonrenewal of participation as a
compliance action in order to be
consistent with the new paragraph
under § 800.306(a)(2). In § 800.404(d),
OPM clarified that requirements
pertaining to notices to enrollees are
triggered when one of the following
occurs: The MSP Program contract is
terminated, OPM withdraws
certification of an MSP option, or if a
State-level issuer’s participation is not
renewed.

Comment: Commenters suggested that
OPM should establish a Federal
standard to ensure a seamless transition
for enrollees when a plan is terminated

or an enrollee is transferred to another
issuer and enrolled in a new plan.

Response: To the extent that the MSP
issuer is providing health insurance
coverage in a Federally-facilitated
Exchange, Federal requirements
regarding notice to enrollees must be
followed. MSP coverage offered in a
State-based Exchange must meet the
requirements of that specific State or
Exchange to the extent there is no
conflict with Federal law. This
delineation is consistent with the
approach for applicable requirements
across the MSP Program. Therefore, we
are adopting this section as final, with
no changes.

Subpart G—Miscellaneous

In subpart G of 45 CFR part 800, OPM
set forth requirements pertaining to
coverage and disclosure of non-excepted
abortion services and data-sharing with
State entities.

Consumer Choice With Respect to
Certain Services (§ 800.602)

We proposed adding a new paragraph
(c) to §800.602 that would require an
MSP issuer to provide notice of
coverage or exclusion of non-excepted
abortion services in an MSP option.
Under our proposal, an MSP issuer must
disclose to consumers prior to
enrollment the exclusion of non-
excepted abortion services in a State
where coverage of such abortion
services is permitted by State law. We
also proposed that if an MSP issuer
provides an MSP option that covers
non-excepted abortion services, in
addition to an MSP option that excludes
coverage, notice of coverage would also
need to be provided to consumers prior
to enrollment. Finally, OPM reserved
the authority to review and approve
these MSP notices and materials. OPM
requested comments on the form and
manner of these disclosures.

Comments: In general, commenters
supported the proposed notice
requirements. However, commenters
expressed concern that consumers
would receive notice that an MSP
option excludes coverage of non-
excepted abortion services only if the
MSP option is offered in a State that
permits coverage of non-excepted
abortion services. Commenters argued
that consumers may not know if their
State permits coverage of non-excepted
abortion services.

Response: We agree that it is in the
best interests of consumers for an MSP
issuer to provide notice if an MSP
option excludes non-excepted abortion
services from coverage in every State,
not just the States that would permit
coverage of such services. We have
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amended the regulatory text to reflect
this change.

Comments: Commenters also
generally supported our proposal that
an MSP issuer who offers an MSP
option with coverage of non-excepted
abortion services must provide notice of
coverage of such services to consumers.
We proposed that MSP issuers must
provide this notice of coverage in a
manner consistent with 45 CFR
147.200(a)(3) to meet the requirements
of 45 CFR 156.280(f). Commenters
offered a variety of suggestions on the
form and manner of notices of coverage
of non-excepted abortion services.

Response: We believe adding the
disclosure and notice requirements will
assist consumers in making informed
decisions about their coverage options.
Consumers should have accurate
information on an MSP option’s covered
benefits, exclusions, and limitations.
Therefore, we are finalizing this section
as proposed, with changes to improve
readability and clarity.

Disclosure of Information (§ 800.603)

OPM proposed this new section to
clarify that OPM may use its discretion
and authority to disclose information to
State entities, including State
Departments of Insurance and
Exchanges, in order to keep such
entities informed about the MSP
Program and its issuers.

Comments: Commenters expressed
concern that the language in the new
section gives OPM but not States
discretion to withhold information.
Others supported the language in the
new section, indicating that it will assist
States in being better primary regulators.

Response: This section has been
added to the rule to make it easier for
States to obtain information from OPM
on the MSP Program. This provision
does not address disclosure of
information from States to OPM, and
therefore, this provision does not dictate
information that a State may or may not
withhold from OPM. We are finalizing
this section as proposed.

Executive Orders 13563 and 12866;
Regulatory Review

OPM has examined the impact of this
proposed rule as required by Executive
Order 12866 on Regulatory Planning
and Review (September 30, 1993) and
Executive Order 13563 on Improving
Regulation and Regulatory Review
(January 18, 2011). Executive Orders
12866 and 13563 direct agencies to
assess all costs and benefits of available
regulatory alternatives and, if regulation
is necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,

environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
must be prepared for major rules with
economically significant effects ($100
million or more in any 1 year adjusted
for inflation). Section 3(f) of Executive
Order 12866 defines a “significant
regulatory action” as an action that is
likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more in any
one year or adversely affect in a material
way a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal government or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.

OPM will continue to generally
operate the MSP Program as it
previously had in plan year 2014. The
regulatory changes in this final rule are
for purposes of policy clarification, and
any changes will have minimal impact
on the administration of the Program.
Administrative costs of the rule are
generated both within OPM and by
issuers offering MSP options. The costs
that MSP issuers may incur are the same
as those of QHPs, and as stated in 45
CFR part 156, will include:
Accreditation, network adequacy
standards, and quality reporting. The
costs associated with MSP certification
offset the costs that issuers would face
were they to be certified by the State, or
HHS on behalf of the State, to offer
QHPs through the Exchange. For the
2014 plan year, there are approximately
371,000 consumers enrolled in MSP
options and with an estimated average
monthly premium of $350, premiums
collected by MSP issuers for consumers
enrolled in MSP options are
approximately $1.4 billion this year.
While the overall regulation and
Program have a significant economic
impact, this final rule provides for no
substantial changes to the Program and
is not economically significant.

We received one comment suggesting
that the proposed rule could potentially
have an economic impact of $100
million or more per year. The
commenter recommended OPM perform
a full regulatory impact analysis.

Based on the analysis presented in
our proposed rule and acknowledged

above, the economic impact of this rule
is not expected to exceed the $100
million threshold.

Paperwork Reduction Act

The Paperwork Reduction Act of
1995 ¢ requires that the U.S. Office of
Management and Budget (OMB)
approve all collections of information
by a Federal agency from the public
before they can be implemented.
Respondents are not required to respond
to any collection of information unless
it displays a current valid OMB control
number. OPM is not requiring any
additional collections from MSP issuers
or applicants seeking to become MSP
issuers in this final rule. OPM continues
to expect fewer than ten responsible
entities to respond to all of the
collections noted above. For that reason
alone, the existing collections are
exempt from the Paperwork Reduction
Act.”

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)#
requires agencies to prepare an initial
regulatory flexibility analysis to
describe the impact of a rule on small
entities, unless the head of the agency
can certify that the rule would not have
a significant economic impact on a
substantial number of small entities.
The RFA generally defines a “small
entity” as—(1) A proprietary firm
meeting the size standards of the Small
Business Administration (SBA); (2) a
not-for-profit organization that is not
dominant in its field; or (3) a small
government jurisdiction with a
population of less than 50,000. States
and individuals are not included in the
definition of “small entity.”

The RFA requires agencies to analyze
options for regulatory relief of small
businesses, if a proposed rule has a
significant impact on a substantial
number of small entities. For purposes
of the RFA, small entities include small
businesses, small non-profit
organizations, and small government
jurisdictions. Small businesses are those
with sizes below thresholds established
by the SBA. With respect to most health
insurers, the SBA size standard is $38.5
million in annual receipts.® Issuers

644 U.S.C. chapter 35; see 5 CFR part 1320.

744 U.S.C. 3502(3)(A)(i).

85 U.S.C. 601 et seq.

9 According to the SBA size standards, entities
with average annual receipts of $38.5 million or less
would be considered small entities for North
American Industry Classification System (NAICS)
Code 524114 (Direct Health and Medical Insurance
Carriers) (for more information, see “Table of Size
Standards Matched To North American Industry
Classification System Codes,” effective July 14,
2014, U.S. Small Business Administration, available
at http://www.sba.gov).
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could possibly be classified in 621491
(HMO Medical Centers) and, if this is

the case, the SBA size standard would
be $32.5 million or less.

OPM does not think that small
businesses with annual receipts less
than $38.5 million would likely have
sufficient economies of scale to become
MSP issuers or be part of a group of
MSP issuers. Similarly, while the
Director must enter into an MSP
Program contract with at least one non-
profit entity, OPM does not think that
small non-profit organizations would
likely have sufficient economies of scale
to become MSP issuers or be part of a
group of MSP issuers. OPM does not
think that this final rule would have a
significant economic impact on a
substantial number of small businesses
with annual receipts less than $38.5
million, because there are only a few
health insurance issuers that could be
considered small businesses. Moreover,
while the Director must enter into an
MSP contract with at least one non-
profit entity, OPM does not think that
this final rule would have a significant
economic impact on a substantial
number of small non-profit
organizations, because few health
insurance issuers are small non-profit
organizations.

OPM incorporates by reference
previous analysis by HHS, which
provides some insight into the number
of health insurance issuers that could be
small entities. Based on HHS data from
Medical Loss Ratio (MLR) annual report
submissions for the 2013 MLR reporting
year, approximately 141 out of 500
issuers of health insurance coverage
nationwide had total premium revenues
of $38.5 million or less.10 HHS estimates
this data may overstate the actual
number of small health insurance
companies, since 77 percent of these
small companies belong to larger
holding groups, and many if not all of
these small companies are likely to have
non-health lines of business that would
result in their revenues exceeding $38.5
million. OPM concurs with this HHS
analysis, and, thus, does not think that
this final rule would have a significant
economic impact on a substantial
number of small entities.

Based on the foregoing, OPM is not
preparing an analysis for the RFA
because OPM has determined, and the
Director certifies, that this final rule
would not have a significant economic
impact on a substantial number of small
entities.

1079 FR 70747.

Unfunded Mandates

Section 202 of the Unfunded
Mandates Reform Act of 1995
(UMRA) 11 requires that agencies assess
anticipated costs and benefits, and take
certain other actions before issuing a
final rule that includes any Federal
mandate that may result in expenditures
in any one year by a State, local, or
tribal governments, in the aggregate, or
by the private sector, of $100 million in
1995 dollars, updated annually for
inflation. In 2015, that threshold is
approximately $154 million. UMRA
does not address the total cost of a rule.
Rather, it focuses on certain categories
of costs, mainly those “Federal
mandate” costs resulting from: (1)
Imposing enforceable duties on State,
local, or tribal governments, or on the
private sector; or (2) increasing the
stringency of conditions in, or
decreasing the funding of, State, local,
or tribal governments under entitlement
programs.

This final rule does not place any
Federal mandates on State, local, or
Tribal governments, or on the private
sector. This final rule would modify the
MSP Program, a voluntary Federal
program that provides health insurance
issuers the opportunity to contract with
OPM to offer MSP options on the
Exchanges. Section 3 of UMRA excludes
from the definition of “Federal
mandate” duties that arise from
participation in a voluntary Federal
program. Accordingly, no analysis
under UMRA is required.

Federalism

Executive Order 13132 outlines
fundamental principles of federalism,
and requires the adherence to specific
criteria by Federal agencies in the
process of their formulation and
implementation of policies that have
‘““substantial direct effects”” on the
States, the relationship between the
national government and States, or on
the distribution of power and
responsibilities among the various
levels of government. Federal agencies
promulgating regulations that have
these federalism implications must
consult with State and local officials,
and describe the extent of their
consultation and the nature of the
concerns of State and local officials in
the preamble to the regulation.

This final rule has federalism
implications because it has direct effects
on the States, the relationship between
the national government and States, or
on the distribution of power and
responsibilities among various levels of

11 Public Law 104—4.

government. However, these sections of
the regulation were not modified.

In compliance with the requirement
of Executive Order 13132 that agencies
examine closely any policies that may
have federalism implications or limit
the policy making discretion of the
States, OPM has engaged in efforts to
consult with and work cooperatively
with affected State and local officials,
including attending meetings of the
NAIC and consulting with State
insurance officials on an individual
basis. It is expected OPM will continue
to act in a similar fashion in enforcing
the Affordable Care Act requirements.
Throughout the process of
administering the MSP Program and
developing this final regulation, OPM
has attempted to balance the States’
interests in regulating health insurance
issuers, and the statutory requirement to
provide two MSP options in all
Exchanges in the each States and the
District of Columbia. By doing so, it is
OPM’s view that it has complied with
the requirements of Executive Order
13132.

Pursuant to the requirements set forth
in section 8(a) of Executive Order
13132, and by the signature affixed to
this final regulation, OPM certifies that
it has complied with the requirements
of Executive Order 13132 for the
attached regulation in a meaningful and
timely manner.

Congressional Review Act

This final rule is subject to the
Congressional Review Act provisions of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (5
U.S.C. 801 et seq.), which specifies that
before a rule can take effect, the Federal
agency promulgating the rule must
submit to each House of Congress and
to the Comptroller General a report
containing a copy of the rule along with
other specified information. In
accordance with this requirement, OPM
has transmitted this rule to Congress
and the Comptroller General for review.

List of Subjects in 5 CFR Part 800

Administrative practice and
procedure, Health care, Health
insurance, Reporting and recordkeeping
requirements.

Office of Personnel Management.
Katherine Archuleta,
Director.

Accordingly, the U.S. Office of
Personnel Management is republishing

part 800 to title 45, Code of Federal
Regulations, as follows:



9656

Federal Register/Vol. 80, No. 36/ Tuesday, February 24, 2015/Rules and Regulations

PART 800—MULTI-STATE PLAN
PROGRAM

Subpart A—General Provisions and
Definitions

Sec.
800.10 Basis and scope.
800.20 Definitions.

Subpart B—Multi-State Plan Program Issuer
Requirements

800.101
800.102
800.103
800.104

General requirements.
Compliance with Federal law.
Authority to contract with issuers.
Phased expansion, etc.

800.105 Benefits.

800.106 Cost-sharing limits, advance
payments of premium tax credits, and
cost-sharing reductions.

800.107 Levels of coverage.

800.108 Assessments and user fees.

800.109 Network adequacy.

800.110 Service area.

800.111 Accreditation requirement.

800.112 Reporting requirements.

800.113 Benefit plan material or
information.

800.114 Compliance with applicable State
law.

800.115

800.116

Level playing field.

Process for dispute resolution.
Subpart C—Premiums Rating Factors,
Medical Loss Ratios, and Risk Adjustment

800.201
800.202

General requirements.

Rating factors.

800.203 Medical loss ratio.

800.204 Reinsurance, risk corridors, and
risk adjustment.

Subpart D—Application and Contracting
Procedures

800.301 Application process.
800.302 Review of applications.
800.303 MSP Program contracting.
800.304 Term of the contract.
800.305 Contract renewal process.
800.306 Nonrenewal.

Subpart E—Compliance

800.401 Contract performance.

800.402 Contract quality assurance.

800.403 Fraud and abuse.

800.404 Compliance actions.

800.405 Reconsideration of compliance
actions.

Subpart F—Appeals by Enrollees of Denials
of Claims for Payment or Service

800.501 General requirements.

800.502 MSP issuer internal claims and
appeals.

800.503 External review.

800.504 Judicial review.

Subpart G—Miscellaneous

800.601 Reservation of authority.

800.602 Consumer choice with respect to
certain services.

800.603 Disclosure of information.

Authority: Sec. 1334 of Pub. L. 111-148,
124 Stat. 119; Pub. L. 111-152, 124 Stat. 1029
(42 U.S.C. 18054).

Subpart A—General Provisions and
Definitions

§800.10 Basis and scope.

(a) Basis. This part is based on the
following sections of title I of the
Affordable Care Act:

(1) 1001. Amendments to the Public
Health Service Act.

(2) 1302. Essential Health Benefits
Requirements.

(3) 1311. Affordable Choices of Health
Benefit Plans.

(4) 1324. Level Playing Field.

(5) 1334. Multi-State Plans.

(6) 1341. Transitional Reinsurance
Program for Individual Market in Each
State.

(7) 1342. Establishment of Risk
Corridors for Plans in Individual and
Small Group Markets.

(8) 1343. Risk Adjustment.

(b) Scope. This part establishes
standards for health insurance issuers to
contract with the United States Office of
Personnel Management (OPM) to offer
Multi-State Plan (MSP) options to
provide health insurance coverage on
Exchanges for each State. It also
establishes standards for appeal of a
decision by OPM affecting the issuer’s
participation in the MSP Program and
standards for an enrollee in an MSP
option to appeal denials of payment or
services by an MSP issuer.

§800.20 Definitions.

For purposes of this part:

Actuarial value (AV) has the meaning
given that term in 45 CFR 156.20.

Affordable Care Act means the Patient
Protection and Affordable Care Act
(Pub. L. 111-148), as amended by the
Health Care and Education
Reconciliation Act of 2010 (Pub. L. 111—
152).

Applicant means an issuer or group of
issuers that has submitted an
application to OPM to be considered for
participation in the Multi-State Plan
Program.

Benefit plan material or information
means explanations or descriptions,
whether printed or electronic, that
describe a health insurance issuer’s
products. The term does not include a
policy or contract for health insurance
coverage.

Cost sharing has the meaning given
that term in 45 CFR 155.20.

Director means the Director of the
United States Office of Personnel
Management.

EHB-benchmark plan has the meaning
given that term in 45 CFR 156.20.

Exchange means a governmental
agency or non-profit entity that meets
the applicable requirements of 45 CFR
part 155 and makes qualified health

plans (QHPs) and MSP options available
to qualified individuals and qualified
employers. Unless otherwise identified,
this term refers to State Exchanges,
regional Exchanges, subsidiary
Exchanges, and a Federally-facilitated
Exchange.

Federal Employees Health Benefits
Program or FEHB Program means the
health benefits program administered by
the United States Office of Personnel
Management pursuant to chapter 89 of
title 5, United States Code.

Group of issuers means:

(1) A group of health insurance
issuers that are affiliated either by
common ownership and control or by
common use of a nationally licensed
service mark (as defined in this section);
or

(2) An affiliation of health insurance
issuers and an entity that is not an
issuer but that owns a nationally
licensed service mark (as defined in this
section).

Health insurance coverage means
benefits consisting of medical care
(provided directly, through insurance or
reimbursement, or otherwise) under any
hospital or medical service policy or
certificate, hospital or medical service
plan contract, or health maintenance
organization contract offered by a health
insurance issuer. Health insurance
coverage includes group health
insurance coverage, individual health
insurance coverage, and short-term,
limited duration insurance.

Health insurance issuer or issuer
means an insurance company, insurance
service, or insurance organization
(including a health maintenance
organization) that is required to be
licensed to engage in the business of
insurance in a State and that is subject
to State law that regulates insurance
(within the meaning of section 514(b)(2)
of the Employee Retirement Income
Security Act (ERISA)). This term does
not include a group health plan as
defined in 45 CFR 146.145(a).

HHS means the United States
Department of Health and Human
Services.

Level of coverage means one of four
standardized actuarial values of plan
coverage as defined by section
1302(d)(1) of the Affordable Care Act.

Licensure means the authorization
obtained from the appropriate State
official or regulatory authority to offer
health insurance coverage in the State.

Multi-State Plan Program issuer or
MSP issuer means a health insurance
issuer or group of issuers (as defined in
this section) that has a contract with
OPM to offer health plans pursuant to
section 1334 of the Affordable Care Act
and meets the requirements of this part.
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Multi-State Plan option or MSP option
means a discrete pairing of a package of
benefits with particular cost sharing
(which does not include premium rates
or premium rate quotes) that is offered
pursuant to a contract with OPM
pursuant to section 1334 of the
Affordable Care Act and meets the
requirements of 45 CFR part 800.

Multi-State Plan Program or MSP
Program means the program
administered by OPM pursuant to
section 1334 of the Affordable Care Act.

Nationally licensed service mark
means a word, name, symbol, or device,
or any combination thereof, that an
issuer or group of issuers uses
consistently nationwide to identify
itself.

Non-profit entity means:

(1) An organization that is
incorporated under State law as a non-
profit entity and licensed under State
law as a health insurance issuer; or

(2) A group of health insurance
issuers licensed under State law, a
substantial portion of which are
incorporated under State law as non-
profit entities.

OPM means the United States Office
of Personnel Management.

Percentage of total allowed cost of
benefits has the meaning given that term
in 45 CFR 156.20.

Plan year means a consecutive 12-
month period during which a health
plan provides coverage for health
benefits. A plan year may be a calendar
year or otherwise.

Prompt payment means a requirement
imposed on a health insurance issuer to
pay a provider or enrollee for a claimed
benefit or service within a defined time
period, including the penalty or
consequence imposed on the issuer for
failure to meet the requirement.

Qualified Health Plan or QHP means
a health plan that has in effect a
certification that it meets the standards
described in subpart C of 45 CFR part
156 issued or recognized by each
Exchange through which such plan is
offered pursuant to the process
described in subpart K of 45 CFR part
155.

Rating means the process, including
rating factors, numbers, formulas,
methodologies, and actuarial
assumptions, used to set premiums for
a health plan.

Secretary means the Secretary of the
Department of Health and Human
Services.

SHOP means a Small Business Health
Options Program operated by an
Exchange through which a qualified
employer can provide its employees and
their dependents with access to one or
more qualified health plans (QHPs).

Silver plan variation has the meaning
given that term in 45 CFR 156.400.

Small employer means, in connection
with a group health plan with respect to
a calendar year and a plan year, an
employer who employed an average of
at least one but not more than 100
employees on business days during the
preceding calendar year and who
employs at least one employee on the
first day of the plan year. In the case of
plan years beginning before January 1,
2016, a State may elect to define small
employer by substituting “50
employees” for “100 employees.”

Standard plan has the meaning given
that term in 45 CFR 156.400.

State Insurance Commissioner means
the commissioner or other chief
insurance regulatory official of a State.

State means each of the 50 States or
the District of Columbia.

State-level issuer means a health
insurance issuer designated by the
Multi-State Plan (MSP) issuer to offer an
MSP option or MSP options. The State-
level issuer may offer health insurance
coverage through an MSP option in all
or part of one or more States.

Subpart B—Multi-State Plan Program
Issuer Requirements

§800.101 General requirements.

An MSP issuer must:

(a) Licensed. Be licensed as a health
insurance issuer in each State where it
offers health insurance coverage;

(b) Contract with OPM. Have a
contract with OPM pursuant to this part;
(c) Required levels of coverage. Offer
levels of coverage as required by

§800.107 of this part;

(d) Eligibility and enrollment. MSP
options and MSP issuers must meet the
same requirements for eligibility,
enrollment, and termination of coverage
as those that apply to QHPs and QHP
issuers pursuant to 45 CFR part 155,
subparts D, E, and H, and 45 CFR
156.250, 156.260, 156.265, 156.270, and
156.285;

(e) Applicable to each MSP issuer.
Ensure that each of its MSP options
meets the requirements of this part;

(f) Compliance. Comply with all
standards set forth in this part;

(g) OPM direction and other legal
requirements. Timely comply with OPM
instructions and directions and with
other applicable law; and

(h) Other requirements. Meet such
other requirements as determined
appropriate by OPM, in consultation
with HHS, pursuant to section
1334(b)(4) of the Affordable Care Act.

(i) Non-discrimination. MSP options
and MSP issuers must comply with
applicable Federal and State non-

discrimination laws, including the
standards set forth in 45 CFR 156.125
and 156.200(e).

§800.102 Compliance with Federal law.

(a) Public Health Service Act. As a
condition of participation in the MSP
Program, an MSP issuer must comply
with applicable provisions of part A of
title XXVII of the PHS Act. Compliance
shall be determined by the Director.

(b) Affordable Care Act. As a
condition of participation in the MSP
Program, an MSP issuer must comply
with applicable provisions of title I of
the Affordable Care Act. Compliance
shall be determined by the Director.

§800.103 Authority to contract with
issuers.

(a) General. OPM may enter into
contracts with health insurance issuers
to offer at least two MSP options on
Exchanges and SHOPs in each State,
without regard to any statutes that
would otherwise require competitive
bidding.

(b) Non-profit entity. In entering into
contracts with health insurance issuers
to offer MSP options, OPM will enter
into a contract with at least one non-
profit entity as def