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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2015-0087; Directorate
Identifier 2014-NM-234-AD; Amendment
39-18098; AD 2015-03-02]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Airbus Model A319-115, A319-133,
A320-214, A320-232, and A320-233
airplanes. This AD requires repetitive
detailed inspections of the outboard
main landing gear (MLG) support rib
lower flange fasteners for discrepancies,
and corrective actions if necessary. This
AD was prompted by reports of failure
of certain fasteners on the MLG support
rib lower flange. We are issuing this AD
to detect and correct discrepancies of
the fasteners at the outboard MLG
support rib lower flange, which could
result in an airplane not meeting its
maximum loads expected in service.
This condition could result in structural
failure.

DATES: This AD becomes effective
February 24, 2015.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of February 6, 2015 (80 FR 3155,
January 22, 2015).

We must receive comments on this
AD by March 26, 2015.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR

11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Airbus, Airworthiness
Office—EIAS, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5
61 93 44 51; email account.airworth-
eas@airbus.com; Internet http://
www.airbus.com. You may view this
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA.
For information on the availability of
this material at the FAA, call 425-227-
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
0087; or in person at the Docket
Operations office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone 425-227-1405;
fax 425-227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European

Union, has issued Airworthiness
Directive 2014—0270R1, dated December
15, 2014 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or “the MCAI"’), to correct
an unsafe condition on certain Airbus
Model A319-115, A319-133, A320-214,
A320-232, and A320-233 airplanes.
The MCAI states:

During production of wings, a number of
taperlok fasteners were found failed after
installation. The fasteners in question are
located at the bottom skin of the Main
Landing Gear (MLG) reinforcing plate, wing
skin and Gear Support Rib 5 lower flange.

This condition, if not detected and
corrected could reduce the design margin of
the structure [and could result in structural
failure].

Based on the results of the preliminary
investigation, this affects only certain A319
and A320 aeroplane Models delivered since
January 2014. A321 aeroplanes are not
affected, as the wing assembly is done using
parallel fasteners. A318 aeroplanes are not
affected, since none have been delivered
since January 2014.

Prompted by these findings, EASA issued
Emergency AD 2014—-0270-E [dated
December 11, 2014] to require repetitive
inspections of the bottom skin taperlok
fasteners at the MLG Rib 5 footprint location
and, depending on findings, accomplishment
of applicable corrective action(s).

Since that [EASA] AD was issued, operator
comments have indicated the need for
clarification, as well as correction.

For the reason described above, this
[EASA] AD is revised to add Notes for
information and to correct paragraphs (1) and
(2) of the [EASA] AD.

This [EASA] AD is still considered to be
an interim action and further AD action may
follow.

Required actions include repetitive
detailed visual inspections to detect
discrepancies (broken or missing
fastener tails or nuts) of the outboard
MLG support rib lower flange location
fasteners, and, depending on findings,
accomplishment of applicable corrective
action(s). Corrective actions include
fastener replacement. You may examine
the MCAI on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
0087.

Related Rulemaking

On January 7, 2015, the FAA issued
AD 2014-26-53, Amendment 39-18068
(80 FR 3155, January 22, 2015), for
certain Airbus Model A319-115, A319-
133, A320-214, A320-232, and A320—
233 airplanes. That AD requires
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repetitive detailed visual inspections to
detect discrepancies of the wing lower
skin surface and inboard MLG support
rib lower flange location fasteners and,
depending on findings, accomplishment
of applicable corrective action(s).

The preamble to AD 2014-26-53,
Amendment 39-18068 (80 FR 3155,
January 22, 2015), explains that EASA
AD 2014-0270R1, dated December 15,
2014, specifies to do repetitive detailed
visual inspections of the outboard MLG
support rib lower flange fasteners and
nuts. However, those inspections were
not required by AD 2014-26-53 because
the specified compliance time for those
actions was four months, and the FAA
was considering further rulemaking to
require those inspections. We now have
determined that further rulemaking is
indeed necessary, and this AD follows
from that determination.

This new AD applies to the same
airplane models as AD 2014-26-53,
Amendment 39-18068 (80 FR 3155,
January 22, 2015), but requires
repetitive detailed visual inspections of
the outboard MLG support rib lower
flange fasteners for discrepancies
(broken or missing fastener tails or nuts)
and fastener replacement if applicable.

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs.

Differences Between This AD and the
MCALI or Service Information

In addition to specifying detailed
visual inspections of the outboard MLG
support rib lower flange fasteners for
discrepancies, EASA Airworthiness
Directive 2014-0270 R1, dated
December 15, 2014, specifies to do
repetitive detailed visual inspections of
the external surface of the left and right
lower skin to detect missing or
migrating fasteners, and detailed
inspections of the inboard MLG support
rib lower flange to detect any missing or
broken nuts or fastener tails; and
corrective actions, if necessary.
However, these inspections are not
required by this AD. Those actions are
required by AD 2014-26-53,

Amendment 39-18068 (80 FR 3155,
January 22, 2015).

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because failure of more than two
fasteners at the outboard MLG support
rib lower flange could result in an
airplane not meeting its maximum loads
expected in-service. This condition
could result in failure of the structure.
Therefore, we determined that notice
and opportunity for public comment
before issuing this AD are impracticable
and that good cause exists for making
this amendment effective in fewer than
30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2015-0087;
Directorate Identifier 2014-NM-234—
AD?” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD based on those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 80
airplanes of U.S. registry.

We also estimate that it will take
about 1 work-hour per product to
comply with the basic requirements of
this AD. The average labor rate is $85
per work-hour. Based on these figures,
we estimate the cost of this AD on U.S.
operators to be $6,800, or $85 per
product.

In addition, we estimate that any
necessary follow-on actions will take
about 3 work-hours and require parts
costing $400 per fastener, for a cost of
$655 per fastener replacement. We have
no way of determining the number of
aircraft that might need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2015-03-02 Airbus: Amendment 39-18098.
Docket No. FAA-2015-0087; Directorate
Identifier 2014—NM-234—AD.

(a) Effective Date

This AD becomes effective February 24,
2015.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus Model A319-
115, A319-133, A320-214, A320-232, and
A320-233 airplanes, certificated in any
category, manufacturer serial numbers (MSN)
5817, 5826, 5837, 5848, 5855, 5864, 5875,
5886, 5896, and 5910, and MSNs 5918 and
subsequent.

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wings.

(e) Reason

This AD was prompted by reports of failure
of certain fasteners on the main landing gear
(MLG) support rib lower flange. We are
issuing this AD to detect and correct
discrepancies of the fasteners at the outboard
MLG support rib lower flange, which could
result in an airplane not meeting its
maximum loads expected in service. This
condition could result in structural failure.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Repetitive Inspections

Within 4 months after the effective date of
this AD, or within 4 months after the date of
issuance of the original certificate of
airworthiness or the original export
certificate of airworthiness, or before further
flight for any airplane that is not in operation
for more than 4 months, whichever occurs
latest: Do a detailed visual inspection of the
left and right outboard MLG support rib
lower flange to detect any discrepancy
(broken or missing fastener tails or nuts), in
accordance with Airbus Alert Operators
Transmission (AOT) A57N006—-14, Revision
00, dated December 4, 2014. Repeat the
inspection thereafter at intervals not to
exceed 4 months.

(h) Corrective Actions for the Inspections
Required by Paragraph (g) of This AD

If, during any inspection required by
paragraph (g) of this AD, any discrepancy is
found on the left or right outboard MLG
support rib lower flange: Before further flight,
replace all affected fasteners on the affected
side(s), in accordance with Airbus AOT-
A57N006-14, Revision 00, dated December 4,
2014. Replacement of fasteners on an
airplane does not constitute terminating
action for the repetitive inspections required
by paragraph (g) of this AD.

(i) Other FAA Provisions

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Sanjay Ralhan, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1405; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOC approval letter
must specifically reference this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Branch, ANM—
116, Transport Airplane Directorate, FAA; or
the European Aviation Safety Agency
(EASA); or Airbus’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(j) Special Flight Permits

Special flight permits, as described in
Section 21.197 and Section 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199), are not allowed.

(k) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2014—-0270R1, dated
December 15, 2014, for related information.
You may examine the MCAI on the Internet
at http://www.regulations.gov by searching
for and locating Docket No. FAA-2015-0087.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on February 6, 2015 (80 FR
3155, January 22, 2015).

(i) Airbus Alert Operators Transmission
A57N006-14, Revision 00, dated December 4,
2014.

(ii) Reserved.

(4) For service information identified in
this AD, contact Airbus, Airworthiness
Office—EIAS, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-eas@
airbus.com; Internet http://www.airbus.com.

(5) You may view this service information
at the FAA, Transport Airplane Directorate,

1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(6) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on January
30, 2015.
Jeffrey E.Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2015-02407 Filed 2—-6-15; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No. FAA—2007—29305; Amdt. No.
91-334]

RIN 2120-A192

Automatic Dependent Surveillance-
Broadcast (ADS-B) Out Performance
Requirements To Support Air Traffic
Control (ATC) Service; Technical
Amendment

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; technical
amendment.

SUMMARY: The FAA is correcting a final
rule published on May 28, 2010. In that
rule, the FAA amended its regulations
by adding equipage requirements and
performance standards for Automatic
Dependent Surveillance—Broadcast
(ADS-B) Out avionics on aircraft
operating in Classes A, B, and C
airspace, as well as other specified
classes of airspace within the U.S.
National Airspace System (NAS). This
document corrects errors in regulatory
provisions addressing ADS-B Out
equipment and use.

DATES: Effective February 9, 2015.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Robert F. Nichols, Jr.,
Surveillance Services Group Manager,
AJM-23, Air Traffic Organization,
Federal Aviation Administration, 600
Independence Avenue SW.,
Washington, DC 20591; telephone (202)
267—-0629; email Robert.nichols@
faa.gov.

For legal questions concerning this
action, contact Lorelei Peter, Office of
the Chief Counsel, AGC-200, Federal
Aviation Administration, 800
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Independence Avenue SW.,
Washington, DC 20591; telephone 202—
267-3073; email Lorelei.Peter@faa.gov.
SUPPLEMENTARY INFORMATION:

Good Cause for Immediate Adoption
Without Prior Notice

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency
for “‘good cause” finds that those
procedures are ‘“‘impracticable,
unnecessary, or contrary to the public
interest.” Under this section, an agency,
upon finding good cause, may issue a
final rule without seeking comment
prior to the rulemaking.

Section 553(d)(3) of the
Administrative Procedure Act requires
that agencies publish a rule not less
than 30 days before its effective date,
except as otherwise provided by the
agency for good cause found and
published with the rule.

This document is correcting an error
that is in 14 CFR 91.225, ADS-B Out
equipment and use. This correction will
not impose any additional restrictions
on the persons affected by these
regulations. Furthermore, any additional
delay in making the regulations correct
would be contrary to the public interest.
Accordingly, the FAA finds that (i)
public comment on these standards
prior to promulgation is unnecessary,
and (ii) good cause exists to make this
rule effective in less than 30 days.

Background

On May 28, 2010, the FAA published
a final rule entitled, “Automatic
Dependent Surveillance—Broadcast Out
Performance Requirements To Support
Air Traffic Control Service” (75 FR
30160).

In that final rule, the FAA established
§91.225, which provides the ADS-B
equipment requirements necessary to
operate in certain classes of airspace
effective January 1, 2020. Under
paragraph (a)(1) of that section and in
order to operate an aircraft in Class A
airspace, an aircraft must have installed
equipment that ‘“meets the requirements
of TSO-C166b.” Under paragraph (b)(1)
of that section, in order to operate an
aircraft below 18,000 feet MSL and in
identified airspace described
subsequently in § 91.225, an aircraft
must be equipped with equipment that
“meets the requirements of TSO-C166b;
or TSO-C154c . . .”. In reviewing these
paragraphs, the FAA notes that the
regulatory text implies that the
equipment must meet all the
requirements of the referenced TSOs. As
the ADS-B Out rule is a performance-

based rule, it was not the FAA’s intent
to arguably limit operators to only
install equipment marked with a TSO in
accordance with 14 CFR part 21, subpart
O. The FAA’s intent was to permit
equipment that meets the performance
requirements set forth in the referenced
TSOs. Evidence of that intent is found
in the Notice of Proposed Rulemaking
(NPRM) for this rule. In the NPRM, the
FAA proposed in §91.225(a)(1) and
(c)(1) that the equipment installed
“Meets the performance requirements in
TSO-C-166a” (72 FR 56947, 56971).
The inadvertent removal of the word
“performance” in the paragraphs
implementing these provisions in the
final rule was in error and resulted in
confusion as to whether the regulation
permits other than equipment marked
with a TSO, provided that equipment
met the specified performance
requirements.

Technical Amendment

In order to address any confusion and
clarify the equipage requirements
permitted under this rule, the FAA is
amending § 91.225 to insert text
specifying the necessary performance
requirements.

Because the changes in this technical
amendment result in no substantive
change, we find good cause exists under
5 U.S.C. 553(d)(3) to make the
amendment effective in less than 30
days.

List of Subjects in 14 CFR part 91

Air traffic control, Aircraft, Airports,
Aviation safety.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends chapter I of title 14, Code of
Federal Regulations as follows:

PART 91—GENERAL OPERATING AND
FLIGHT RULES

m 1. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 1155,
40101, 40103, 40105, 40113, 40120, 44101,
44111, 44701, 44704, 44709, 44711, 44712,
44715, 44716, 44717, 44722, 46306, 46315,
46316, 46504, 46506—46507, 47122, 47508,
47528-47531, 47534, articles 12 and 29 of the
Convention on International Civil Aviation
(61 Stat. 1180), (126 Stat. 11).

m 2.In §91.225, revise paragraphs (a)
and (b) to read as follows:

§91.225 Automatic Dependent
Surveillance-Broadcast (ADS-B) Out
equipment and use.

(a) After January 1, 2020, and unless
otherwise authorized by ATC, no person
may operate an aircraft in Class A

airspace unless the aircraft has
equipment installed that—

(1) Meets the performance
requirements in TSO-C166b, Extended
Squitter Automatic Dependent
Surveillance-Broadcast (ADS—B) and
Traffic Information Service-Broadcast
(TIS-B) Equipment Operating on the
Radio Frequency of 1090 Megahertz
(MHz); and

(2) Meets the requirements of
§91.227.

(b) After January 1, 2020, and unless
otherwise authorized by ATC, no person
may operate an aircraft below 18,000
feet MSL and in airspace described in
paragraph (d) of this section unless the
aircraft has equipment installed that—

(1) Meets the performance
requirements in—

(i) TSO-C166b; or

(ii) TSO—C154c, Universal Access
Transceiver (UAT) Automatic
Dependent Surveillance-Broadcast
(ADS-B) Equipment Operating on the
Frequency of 978 MHz;

(2) Meets the requirements of
§91.227.

* * * * *

Issued under authority of 49 U.S.C. 106(f)
and in Washington, DC, on February 4, 2015.

Lirio Liu,

Director, Office of Rulemaking.

[FR Doc. 2015-02579 Filed 2—6—15; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of the Census

15 CFR Part 30
[Docket Number: 140626542-4999—-02]
RIN 0607-AA52

Foreign Trade Regulations (FTR):
Clarification on Uses of Electronic
Export Information

AGENCY: Bureau of the Census,
Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of the Census
(Census Bureau) issues this final rule
amending the Foreign Trade Regulations
(FTR) to reflect changes related to the
implementation of the International
Trade Data System (ITDS) and
subsequent changes to access the
Electronic Export Information (EEI). The
ITDS was established to eliminate
redundant information requirements,
efficiently regulate the flow of
commerce, and to effectively enforce
laws and regulations relating to
international trade by establishing a
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single portal system for the collection
and distribution of standard electronic
import and export data required by all
participating federal agencies. The
Automated Export System (AES), which
is a part of the Automated Commercial
Environment (ACE), will include export
information collected under other
federal agencies’ authority, which is
subject to those agencies’ disclosure
mandates. This rule clarifies the
confidentiality provisions of the EEI and
facilitates the legitimate sharing of
export data consistent with the goals for
the ITDS. On August 22, 2014, the
Census Bureau published this rule on an
interim final basis. The Census Bureau
is finalizing this rule without change.
DATES: Effective date: This rule is
effective February 9, 2015. The interim
rule published on August 22, 2014 (79
FR 49659), became effective August 22,
2014.

FOR FURTHER INFORMATION CONTACT: Dale
C. Kelly, Chief, International Trade
Management Division, U.S. Census
Bureau, 4600 Silver Hill Road, Room
6K032, Washington, DC 20233-6700, by
phone (301) 763-6937, by fax (301) 763—
8835, or by email dale.c.kelly@
census.gov.

SUPPLEMENTARY INFORMATION:

Background

The Census Bureau is responsible for
collecting, compiling, and publishing
export trade statistics for the United
States under the provisions of Title 13,
United States Code (U.S.C.), Chapter 9,
Section 301. The Automated Export
System (AES) is the primary instrument
used for collecting export trade data,
which are used by the Census Bureau
for statistical purposes. Through the
AES, the Census Bureau collects the
Electronic Export Information (EEI), the
electronic equivalent of the export data
formerly collected on the Shipper’s
Export Declaration, reported pursuant to
Title 15, Code of Federal Regulations
(CFR), Part 30. The EEI consists of data
elements set forth in 15 CFR 30.6 for an
export shipment, and includes
information such as the exporter’s
name, address and identification
number, and detailed information
concerning the exported product. Other
agencies use the EEI for the purpose of
enforcing U.S. export laws and
regulations. The EEI is exempt from
public disclosure unless the Secretary of
Commerce determines under the
provisions of Title 13, U.S.C., Chapter 9,
Section 301(g) that such exemption
would be contrary to the national
interest.

The Security and Accountability for
Every Port Act of 2006 (SAFE Port Act,

Pub. L. 109-347) established the
International Trade Data System (ITDS).
Pursuant to Section 405(d) of that Act,
the purpose of the ITDS is to eliminate
redundant information requirements,
efficiently regulate the flow of
commerce, and to effectively enforce
laws and regulations relating to
international trade by establishing a
single portal system for the collection
and distribution of standard electronic
import and export data required by all
participating federal agencies. The AES
will include export information
collected under other federal agencies’
authority, which is subject to those
agencies’ disclosure mandates. Access
and use of EEI by other federal agencies
will also increase under the ITDS.

In accordance with the interim final
rule published on August 22, 2014, this
rule clarifies the confidentiality
provisions of the EEI by amending
§30.60 of the Foreign Trade
Regulations. This revision will allow
federal agencies with appropriate
authority to access export data in the
AES, and ensure consistency with the
Executive Order of February 19, 2014,
titled, “Streamlining the Export/Import
Process for America’s Businesses.” This
rule will facilitate the legitimate sharing
of export data consistent with the goals
for the ITDS.

Summary of Comments and Responses

The Census Bureau received two
comments on the interim final rule
published in the Federal Register on
August 22, 2014 (79 FR 49659). A
summary of the comments and the
Census Bureau’s responses are provided
below.

The major concerns were as follows:

1. Clarify if exporters are prohibited
from sending Electronic Export
Information (EEI) to a document
management company outside of the
United States for scanning/record
retention purposes. One commenter
requested clarification on the use of
foreign document management
companies to retain EEI. The EEI may
not be supplied by the USPPI, the
authorized agent, or representative of
the USPPI to foreign entities or foreign
governments for any purpose. As a
result, the EEI may not be supplied to
a foreign document management
company. However, it is permissible for
a U.S. party to maintain its own IT
system and application software on a
server located outside of the U.S. In this
situation, the U.S. party is responsible
for maintaining the confidentiality of
the EEIL, must implement proper
safeguards to ensure the EEI is protected
from unauthorized use, and is liable for

any violations of the Foreign Trade
Regulations.

2. Request to add “‘foreign persons” to
Section 30.60(c)(4). One commenter
requested that the Census Bureau add
“foreign persons” to the list of parties
prohibited from receiving the EEI.
Section 30.60(c)(4) prohibits ““foreign
entities,” a term which includes both
foreign persons and companies. As a
result, the previous regulations remain
appropriate.

Rulemaking Requirements
Administrative Procedure Act

The Census Bureau finds good cause
pursuant to Title 5, United States Code
(U.S.C.), 553 (b)(3)(B) to waive prior
notice and opportunity for public
comment, as contrary to the public
interest. With the implementation of the
International Trade Data System (ITDS),
the Automated Export System (AES)
will capture export information
collected and used by other federal
agencies under their authorities. The
Census Bureau is undertaking this
amendment in order to accurately
reflect the authorized uses of Electronic
Export Information (EEI) by other
federal agencies resulting from the
ITDS. In particular, this rule amends
§30.60 of the Foreign Trade Regulations
to help ensure that federal agencies with
appropriate authority can access export
data in the AES, which will ensure the
efficient and timely flow of exports as
well as protect U.S. interests in export
controls and enforcement. Additionally,
the rule complies with the directives
and timelines established by the
Executive Order of February 19, 2014,
titled ““Streamlining the Export/Import
Process for America’s Businesses.”
Allowing for a period of notice and
comment may delay exports and make
export control more difficult, both of
which are contrary to public interest.

Regulatory Flexibility Act

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
that this rule will not have a significant
impact on a substantial number of small
entities.

The purpose and goal of this rule are
explained in the preamble, and are not
repeated here. This rule does not
mandate any new filing requirements
and does not directly impact any small
or large entities. Rather, this rule’s
impact is largely on federal entities.
Indeed, to the extent they will be
indirectly impacted by this rule, small
entities will see reduced burdens for
exports because this rule creates a
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“single window” through which
exporters can comply with export laws
and regulations. We received no
comments on the certification in the
proposed rule; accordingly, no
Regulatory Flexibility analysis is
required and none has been prepared.

Executive Orders

This rule has been determined to be
not significant for purposes of Executive
Orders 12866 and 13563, and has been
drafted according to the requirements of
those Executive Orders. It has also been
determined that this rule does not
contain policies with federalism
implications as that term is defined
under Executive Order 13132.

Paperwork Reduction Act

This rule does not contain any
information collection subject to the
Paperwork Reduction Act (PRA).
However, notwithstanding any other
provision of law, no person is required
to respond to, nor shall a person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
current, valid Office of Management and
Budget (OMB) control number.

List of Subjects in 15 CFR Part 30

Economic statistics, Exports, Foreign
trade, Reporting, and recordkeeping
requirements.

Accordingly, as discussed above, the
interim final rule amending title 15,
Code of Federal Regulations, part 30,
which was published at 79 FR 49659 on
August 22, 2014, is adopted as a final
rule without change.

Dated: January 30, 2015.
John H. Thompson,
Director, Bureau of the Census.
[FR Doc. 2015-02520 Filed 2—-6—15; 8:45 am]
BILLING CODE 3510-07-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 200

[Release No. 33-9273A, 34-65686A, 39—
2480A, IA-3310A and IC-29855A]

Rescission of Outdated Rules and
Forms, and Amendments To Correct
References

AGENCY: Securities and Exchange
Commission.

ACTION: Technical amendment.

SUMMARY: The Securities and Exchange
Commission (“SEC” or “Commission”’)
is making technical amendments to

update control numbers assigned to
information collection requirements of
the Commission by the Office of
Management and Budget pursuant to the
Paperwork Reduction Act of 1980.

DATES: Effective date: February 9, 2015.

FOR FURTHER INFORMATION CONTACT:
Daniel K. Chang, Senior Counsel, at
(202) 551-6792, Office of Regulatory
Policy, Division of Investment
Management, U.S. Securities and
Exchange Commission, 100 F Street NE.,
Washington, DC 20549-8549.

SUPPLEMENTARY INFORMATION: The
Commission published a final rule at 76
FR 71872, on November 21, 2011, which
rescinded rules and forms adopted
under the Public Utility Holding
Company Act (“PUHCA”),! revised
other rules and forms to correct
outdated references to PUHCA,
corrected outdated references due to
enactment of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act of 2010 (“‘the Dodd-Frank Act”),
and made other ministerial corrections.?
Congress repealed PUHCA effective
2006, and the Dodd-Frank Act amended
various provisions of the federal
securities laws and removed references
to PUHCA from those laws.

The final rule contained a
typographical error that prevented an
amendment to the Code of Federal
Regulations.? This technical amendment
is being published so that the table in
17 CFR 200.800(b) can be updated to
reflect that amendment.

List of Subjects in 17 CFR Part 200

Administrative practice and
procedure, Authority delegations
(Government agencies), Classified
information, Conflicts of interest,
Government employees, Organization
and functions (Government agencies).

Text of the Amendments

For the reasons set out in the
preamble, Title 17, Chapter II of the
Code of Federal Regulations is amended
as follows:

115 U.S.C. 79 (repealed effective 2006).

2Public Law 111-203, 124 Stat. 1376 (2010).

3The final rule incorrectly referenced 17 CFR
200.80(b) of Subpart M, rather than 17 CFR
200.800(b) of Subpart N. As a result of the incorrect
reference, the table in 17 CFR 200.800(b) of Subpart
N was not amended.

PART 200—ORGANIZATION;
CONDUCT AND ETHICS; AND
INFORMATION AND REQUESTS

Subpart N—Commission Information
Collection Requirements Under the
Paperwork Reduction Act: OMB
Control Numbers

m 1. The authority citation for part 200,
subpart N, continues to read as follows:

Authority: 44 U.S.C. 3506; 44 U.S.C. 3507.

§200.800 [Amended]

m 2.In § 200.800(b), in the table, remove
the following entries: Form ET,
wherever it appears; Rule 1(a); Rule
1(b); Rule 1(c); Rule 2; Rule 3; Rule 7;
Rule 7(d); Rule 20(b); Rule 20(c); Rule
20(d); Rule 23; Rule 24; Rule 26; Rule
29; Rule 44; Rule 45; Rule 47(b); Rule
52; Form 53; Rule 54; Rule 57(a); Rule
57(b); Rule 58; Rule 62; Rule 71(a); Rule
72; Rule 83; Rule 87; Rule 88; Rule 93;
Rule 94; Rule 95; Rule 100(a); Uniform
System of Accounts for Mutual Service
Companies and Subsidiary Service
Companies, Public Utility Holding
Company Act of 1935; Preservation and
Destruction of Records of Registered
Public Utility Holding Companies and
of Mutual and Subsidiary Service
Companies; Form U5A; Form U5B;
Form U5S; Form U-1; Form U-13-1;
Form U-6B-2; Form U-57; Form U-9C—
3; Form U-12(I)-A; Form U-12(I)-B;
Form U-13E-1; Form U-R-1; Form U-—
13-60; Form U-3A-2; Form U-3A3-1;
Form U-7D; Form U-33-S; Form ID,
259.602, 3235-0328; and Form SE.,
259.603, 3235-0327.

Dated: February 3, 2015.
Brent J. Fields,
Secretary.
[FR Doc. 2015-02465 Filed 2—6—15; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2014-0003; T.D. TTB-127;
Ref: Notice No. 142]

RIN 1513-AC05
Establishment of The Rocks District of
Milton-Freewater Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Final rule; Treasury decision.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau (TTB) establishes the
approximately 3,770-acre “The Rocks
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District of Milton-Freewater”
viticultural area in Umatilla County,
Oregon. The viticultural area lies
entirely within the Walla Walla Valley
viticultural area which, in turn, lies
within the Columbia Valley viticultural
area. TTB designates viticultural areas
to allow vintners to better describe the
origin of their wines and to allow
consumers to better identify wines they
may purchase.

DATES: This final rule is effective March
11, 2015.

FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW., Box 12, Washington, DC 20005;
phone 202-453-1039, ext. 175.
SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the FAA Act
pursuant to section 1111(d) of the
Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The
Secretary has delegated various
authorities through Treasury
Department Order 120-01 (Revised),
dated December 10, 2013, to the TTB
Administrator to perform the functions
and duties in the administration and
enforcement of this law.

Part 4 of the TTB regulations (27 CFR
part 4) authorizes the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission of petitions for the
establishment or modification of
American viticultural areas (AVAs) and
lists the approved AVAs.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features, as described in
part 9 of the regulations, and a name

and a delineated boundary, as
established in part 9 of the regulations.
These designations allow vintners and
consumers to attribute a given quality,
reputation, or other characteristic of a
wine made from grapes grown in an area
to the wine’s geographic origin. The
establishment of AVAs allows vintners
to describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of an AVA is
neither an approval nor an endorsement
by TTB of the wine produced in that
area.

Requirements

Section 4.25(¢e)(2) of the TTB
regulations (27 CFR 4.25(e)(2)) outlines
the procedure for proposing an AVA
and provides that any interested party
may petition TTB to establish a grape-
growing region as an AVA. Section 9.12
of the TTB regulations (27 CFR 9.12)
prescribes standards for petitions for the
establishment or modification of AVAs.
Petitions to establish an AVA must
include the following:

¢ Evidence that the area within the
proposed AVA boundary is nationally
or locally known by the AVA name
specified in the petition;

¢ An explanation of the basis for
defining the boundary of the proposed
AVA;

e A narrative description of the
features of the proposed AVA affecting
viticulture, such as climate, geology,
soils, physical features, and elevation,
that make the proposed AVA distinctive
and distinguish it from adjacent areas
outside the proposed AVA boundary;

o The appropriate United States
Geological Survey (USGS) map(s)
showing the location of the proposed
AVA, with the boundary of the
proposed AVA clearly drawn thereon;
and

o A detailed narrative description of
the proposed AVA boundary based on
USGS map markings.

The Rocks District of Milton-Freewater
Petition

TTB received a petition from Dr.
Kevin R. Pogue, a professor of geology
at Whitman College in Walla Walla,
Washington, proposing the
establishment of the ‘““The Rocks District
of Milton-Freewater”” AVA in Umatilla
County, Oregon, near the town of
Milton-Freewater. The proposed AVA
lies entirely within the Oregon portion
of the Walla Walla Valley AVA (27 CFR
9.91), which covers portions of Walla
Walla County, Washington and Umatilla
County, Oregon. The Walla Walla Valley
AVA is, in turn, entirely within the
larger Columbia Valley AVA (27 CFR

9.74), which covers multiple counties in
Washington and Oregon. The proposed
AVA contains approximately 3,770
acres and has approximately 250 acres
of commercially producing vineyards.
The petition names 19 wine producers
that have vineyards within the proposed
AVA, and it notes that three of the 19
producers also have winery facilities
within the proposed AVA.

According to the petition, the
distinguishing feature of the proposed
The Rocks District of Milton-Freewater
AVA is its soil. Approximately 96
percent of the proposed AVA is covered
with soil from the Freewater series,
including Freewater very cobbly loam
and Freewater gravelly silt loam. These
soils contain large amounts of loose,
uncemented gravel, cobbles, and
boulders that form very deep layers. The
rockiness of Freewater series soils
prevents erosion and discourages rot
and mildew by allowing water to drain
freely. The depth of the soil allows roots
to penetrate 30 feet or more before
hitting a restrictive layer of bedrock or
cemented soil. The numerous cobbles in
the soil absorb and store solar radiation,
which raises the soil and air
temperatures and reduces the risk of
frost damage in the late spring and early
fall. Finally, soils of the Freewater series
contain high amounts of calcium,
titanium, and iron, which are important
nutrients for vine growth.

By contrast, the soils surrounding the
proposed The Rocks District of Milton-
Freewater AVA are silt loams from the
Walla Walla, Ellisforde, Yakima,
Umapine, Hermison, Onyx, and Oliphan
series. Cobbles are uncommon or
entirely absent from these soils. The
soils are also not as deep as soils of the
Freewater series and are often underlain
by dense, compacted layers of sand and
silt called “Touchet beds.” The soils are
also less resistant to erosion than
Freewater series soils and contain lower
levels of calcium, titanium, and iron.

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 142 in the
Federal Register on February 26, 2014
(79 FR 10742), proposing to establish
The Rocks District of Milton-Freewater
AVA. In the proposed rule, TTB
summarized the evidence from the
petition regarding the name, boundary,
and distinguishing feature—its cobbly
soils—for the proposed AVA. The
proposed rule also compared the
distinguishing feature of the proposed
AVA to the surrounding areas. For a
detailed description of the evidence
relating to the name, boundary, and
distinguishing feature of the proposed
AVA, and for a comparison of the
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distinguishing feature of the proposed
AVA to the surrounding areas, see
Notice No. 142.

In Notice No. 142, TTB solicited
comments on the accuracy of the name,
boundary, and other required
information submitted in support of the
petition. In addition, TTB solicited
comments on whether the geographic
features of the proposed The Rocks
District of Milton-Freewater AVA are so
distinguishable from the established
Walla Walla Valley AVA and Columbia
Valley AVA that the proposed AVA
should not be part of those AVAs.
Additionally, TTB asked for comments
from winemakers who produce wine
made primarily from grapes grown
within the proposed AVA but who
would be ineligible to use the proposed
AVA name because their wines are fully
finished in facilities located in the
nearby city of Walla Walla, Washington.
The comment period closed on April 28,
2014.

Comments Received

In response to Notice No. 142, TTB
received a total of 20 comments, all of
which supported the establishment of
The Rocks District of Milton-Freewater
AVA. Commenters included local
vineyard owners and winemakers, a
wine reporter, and a regional alliance of
winemakers. TTB received no
comments opposing the establishment
of The Rocks District of Milton-
Freewater AVA. TTB also did not
receive any comments in response to its
question of whether the proposed The
Rocks District of Milton-Freewater AVA
is so distinguishable from the
established Walla Walla Valley and
Columbia Valley AVAs that the
proposed AVAs should not be part of
the established AVAs.

Use of USGS Topographic Maps To
Draw AVA Boundaries

One of the comments (comment 14)
was from the owner of a vineyard and
winery located within the proposed
AVA. Although the commenter
expressed support for the establishment
of the proposed AVA, he also stated his
concern regarding TTB’s requirement
that AVA boundaries be drawn using
features found on USGS topographic
maps. The commenter stated that
because only USGS maps were used to
draw the boundary, the proposed AVA
contains some soil that is not of the
Freewater series, which is the
distinguishing feature of the proposed
AVA, and also omits small pockets of
land containing Freewater series soils.
The commenter suggested that TTB
amend its regulations to allow AVA
boundaries to be drawn using “geologic

or soils series contacts on published
geologic and soil maps.”

Section 9.12(a)(4) of the TTB
regulations (27 CFR 9.12(a)(4)) requires
proposed AVA boundaries to be drawn
using features found on USGS maps,
such as roads, elevation contours, range
and township lines, rivers, and
mountain peaks. TTB’s requirement
mandating the use of this type of map
to mark AVA boundaries facilitates the
establishment of new AVAs that share a
concurrent boundary, or are located
entirely within or entirely overlap an
established AVA, by ensuring that the
features used to draw the boundary of
one AVA also appear on the maps used
to draw the boundary of the other. For
example, it would be difficult to
determine the exact location of a new
AVA in relation to an established AVA
if the new AVA’s boundaries followed
elevation contours and roads found on
a USGS map, but the established AVA’s
boundaries were marked on a soil
survey map that did not include
elevation contours or roads.
Furthermore, amending the regulation
requiring the use of USGS maps for
AVA boundary descriptions is outside
the scope of the notice of proposed
rulemaking to establish The Rocks
District of Milton-Freewater AVA and
would require a separate rulemaking.
Therefore, TTB is not taking any action
on this comment in this final rule.

Impact on Wines Fully Finished Across
State Lines

Of the 20 comments received in
response to Notice No. 142, 16
comments addressed the issue of wines
fully finished in the State of Washington
from grapes grown primarily within the
proposed The Rocks District of Milton-
Freewater AVA (comments 2, 3, 5-11,
13, and 15-20). Section 4.25(e)(3)(iv) of
TTB regulations (27 CFR 4.25(e)(3)(iv))
requires wines labeled with an AVA
appellation of origin to be “fully
finished within the State, or one of the
States, within which the labeled
viticultural area is located.” Currently,
there are individuals who use facilities
in the nearby city of Walla Walla,
Washington, to fully finish wine made
primarily from grapes grown within the
proposed AVA, in part because of a lack
of custom crush or alternating
proprietorship facilities nearby in
Oregon. Additionally, several winery
owners located in Walla Walla stated
that they also own vineyards within the
proposed AVA and currently produce
wines from those grapes in their Walla
Walla facilities. Under the current TTB
regulations, such Washington-produced
wines would be eligible to use the
“Walla Walla Valley” or “Columbia

Valley” AVA names, due to the
proposed AVA'’s location within both of
those multistate AVAs, but the wines
would not be eligible to use ‘““The Rocks
District of Milton-Freewater” as an
appellation of origin because the wine is
finished in Washington, outside the
state in which the AVA is located.

Each of the 16 comments stated that
TTB should amend its regulations to
allow wines produced primarily from
grapes grown within the proposed AVA
to be labeled with “The Rocks District
of Milton-Freewater”” AVA name even if
the wines are produced in facilities in
Washington. Of these commenters, 9
were from individuals who specifically
stated that they own vineyards within
the proposed AVA but own or use
facilities in Walla Walla for the
production of wine (comments 5, 6, 7,
9,10, 11, 13, 18, and 19). Four
comments (comments 2, 3, 8, and 15)
were from individuals who would not
be affected directly by the TTB
restriction but still expressed support
for amending the regulations in order to
benefit other growers and winemakers
who may be impacted. An additional
comment (comment 16) was from the
Walla Walla Valley Wine Alliance, on
behalf of its members in both
Washington and Oregon. Another
comment was from the editor and
publisher of Washington Wine Report
(comment 17). The final comment
(comment 20) was submitted on behalf
of a California-based winery and a
Washington-based winery, both of
which source grapes from the proposed
AVA.

All 16 of the comments essentially
stated that it is unreasonable for TTB to
allow wine made with grapes grown
within the proposed AVA and fully
finished in Washington to be labeled
with the “Walla Walla Valley” or
“Columbia Valley” viticultural areas as
appellations of origin, but not with “The
Rocks District of Milton-Freewater.”
One commenter (comment 3) stated that
the current TTB regulations would
“jeopardize the vineyard owners’ ability
to sell their grapes as the number of
winemakers within a reasonable range
who finish their wines in Oregon is
limited.” Another commenter (comment
6) believes the regulations should be
changed because “almost all of the
grapes grown [within the proposed
AVA] are used by Washington wineries
. . .,” meaning that very few wines
would be eligible to use the proposed
AVA name as an appellation of origin.
The Walla Walla Valley Wine Alliance
(comment 16) also notes that “[w]ines
made in Washington from grapes
sourced within the proposed AVA
constitute a significant percentage of the
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wines produced by several Washington
wineries,” none of which would be able
to use the proposed AVA name as an
appellation of origin.

A small wine producing company that
owns a vineyard within the proposed
AVA states that it uses a custom crush
facility in the city of Walla Walla
because “[t]his is a very practical
business model for us because of the
high cost of building a facility and the
concentration of resources * * * in
Walla Walla” (comment 13). The
company goes on to say that the
inability to use ‘“The Rocks District of
Milton-Freewater” as an appellation of
origin for their wines “will be confusing
to consumers” because wine that is, in
the commenter’s words, “100% ‘“The
Rocks District’ wine”” will have to be
labeled as “Walla Walla Valley” or
“Columbia Valley.” Because a
viticultural area designation is meant to
allow vintners to better describe the
origin of their wines and to allow
consumers to better identify wines they
may purchase, the commenter believes
that the company’s use of “The Rocks
District of Milton-Freewater” as an
appellation of origin on their wines will
further both aforementioned goals.

Finally, the editor and publisher of
the Washington Wine Report (comment
17) offered a scenario to demonstrate the
“contradictions” inherent in the current
TTB regulations. He notes that “a
winery could source grapes from The
Rocks District and then drive 450 miles
down to the Rogue Valley [in
southwestern Oregon] and label the
wines as from The Rocks District of
Milton-Freewater.” He continues,
“However, a winery would not be able
to truck the grapes 10 miles north to
Walla Walla and do the same . . .. This
defies logic and surely was not the
intention of this regulation.”

TTB believes that amending the
regulations in 27 CFR 4.25(e)(3)(iv) to
allow AVA appellations of origin on
labels of wine made outside the State in
which the AVA is located would require
a notice of proposed rulemaking and
public comment period. Although
Notice No. 142 requested comments
concerning the appellation of origin
regulations, the proposed rule did not
formally propose any specific changes
to those regulations. Additionally, any
changes to the regulations concerning
the use of AVA names as appellations
of origin would apply not only to
persons wanting to use “The Rocks
District of Milton-Freewater” as an
appellation of origin. Therefore, TTB is
not proposing to make any changes to
the regulation in this final rule.

However, TTB believes that the
number of comments submitted in

response to Notice No. 142 indicates
that there is at least regional support for
amending the regulations regarding the
use of AVA names as appellations of
origin. Therefore, elsewhere in this
issue of the Federal Register, TTB is
publishing a notice of proposed
rulemaking, Notice No. 147, proposing
to allow wine to be labeled with an
AVA appellation of origin if the wine is
fully finished, except for cellar
treatment or blending that does not alter
the class and type of the wine, in a State
adjacent to the State in which the AVA
is located. Please refer to Notice No. 147
for information on how to submit
comments to TTB regarding the
proposed amendment to the regulations.

TTB Determination

After careful review of the petition
and the comments received in response
to Notice No. 142, TTB finds that the
evidence provided by the petitioner
supports the establishment of The Rocks
District of Milton-Freewater AVA.
Accordingly, under the authority of the
FAA Act, section 1111(d) of the
Homeland Security Act of 2002, and
part 4 of the TTB regulations, TTB
establishes the “The Rocks District of
Milton-Freewater” AVA in Umatilla
County, Oregon, effective 30 days from
the publication date of this document.

TTB has also determined that The
Rocks District of Milton-Freewater AVA
will remain part of both the established
Walla Walla Valley and Columbia
Valley AVAs. As discussed in Notice
No. 142, the elevations, topography,
growing season, and climate of The
Rocks District of Milton-Freewater AVA
are similar to those of both the Walla
Walla Valley and Columbia Valley
AVAs. However, approximately 96
percent of The Rocks District of Milton-
Freewater AVA is covered by heavily
cobbled Freewater series soils, which
are found only in miniscule amounts
elsewhere in the Walla Walla Valley and
Columbia Valley AVAs, thus
distinguishing the proposed AVA from
the existing, surrounding AVAs.

Boundary Description

See the narrative description of the
boundary of the AVA in the regulatory
text published at the end of this final
rule.

Maps

The petitioner provided the required
maps, and they are listed below in the
regulatory text.
Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than

the wine’s true place of origin. For a
wine to be labeled with an AVA name
or with a brand name that includes an
AVA name, at least 85 percent of the
wine must be derived from grapes
grown within the area represented by
that name, and the wine must meet the
other conditions listed in 27 CFR
4.25(e)(3). If the wine is not eligible for
labeling with an AVA name and that
name appears in the brand name, then
the label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the AVA name appears in
another reference on the label in a
misleading manner, the bottler would
have to obtain approval of a new label.
Different rules apply if a wine has a
brand name containing an AVA name
that was used as a brand name on a
label approved before July 7, 1986. See
27 CFR 4.39(i)(2) for details.

With the establishment of this AVA,
its name, “The Rocks District of Milton-
Freewater,” will be recognized as a
name of viticultural significance under
§4.39(i)(3) of the TTB regulations (27
CFR 4.39(i)(3)). TTB has also
determined that the phrase “The Rocks
of Milton-Freewater”” has viticultural
significance in relation to the AVA. The
text of the regulation clarifies this point.
Consequently, wine bottlers using the
name ‘“The Rocks District of Milton-
Freewater” or “The Rocks of Milton-
Freewater” in a brand name, including
a trademark, or in another label
reference as to the origin of the wine,
will have to ensure that the product is
eligible to use the AVA name as an
appellation of origin.

The establishment of The Rocks
District of Milton-Freewater AVA will
not affect any existing AVA, and any
bottlers using ‘“Walla Walla Valley” or
“Columbia Valley” as an appellation of
origin or in a brand name for wines
made from grapes grown within the
Walla Walla Valley or Columbia Valley
AVAs will not be affected by the
establishment of this new AVA. The
establishment of The Rocks District of
Milton-Freewater AVA will allow
vintners to use ‘“The Rocks District of
Milton-Freewater,” “Walla Walla
Valley,” and “Columbia Valley” as
appellations of origin for wines made
from grapes grown within The Rocks
District of Milton-Freewater AVA, if the
wines meet the eligibility requirements
for the appellation.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The regulation imposes no new
reporting, recordkeeping, or other
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administrative requirement. Any benefit
derived from the use of an AVA name
would be the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

It has been determined that this final
rule is not a significant regulatory action
as defined by Executive Order 12866 of
September 30, 1993. Therefore, no
regulatory assessment is required.

Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this final
rule.

List of Subjects in 27 CFR Part 9
Wine.

The Regulatory Amendment

For the reasons discussed in the
preamble, TTB amends title 27, chapter
I, part 9, Code of Federal Regulations, as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Subpart C is amended by adding
§9.249 to read as follows:

§9.249 The Rocks District of Milton—
Freewater.

(a) Name. The name of the viticultural
area described in this section is “The
Rocks District of Milton-Freewater”. For
purposes of part 4 of this chapter, “The
Rocks District of Milton-Freewater”” and
“The Rocks of Milton-Freewater” are
terms of viticultural significance.

(b) Approved maps. The two United
States Geological Survey 1:24,000 scale
topographic maps used to determine the
boundary of The Rocks District of
Milton-Freewater viticultural area are
titled:

(1) Milton-Freewater, Oreg., 1964; and

(2) Bowlus Hill, Oreg., 1964;
photoinspected 1976.

(c) Boundary. The Rocks District of
Milton-Freewater viticultural area is
located in Umatilla County, Oregon. The
boundary of The Rocks District of
Milton-Freewater viticultural area is as
follows:

(1) The beginning point is found on
the Milton-Freewater map at the
intersection of an unnamed medium-
duty road known locally as Freewater

Highway (State Route 339) and an
unnamed light-duty road known locally
as Crockett Road, section 26, T6N/R35E.
From the beginning point, proceed east-
southeasterly in a straight line for 0.8
mile to the intersection of State
Highway 11 (Oregon-Washington
Highway) and an unnamed light-duty
road known locally as Appleton Road,
section 25, T6N/R35E; then

(2) Proceed southeasterly in a straight
line for 1.05 miles, crossing onto the
Bowlus Hill map, to the intersection of
three unnamed light-duty roads known
locally as Grant Road, Turbyne Road,
and Pratt Lane on the common
boundary between section 36, T6N/
R35E, and section 31, T5N/R36E; then

(3) Proceed southwesterly in a straight
line for 1.1 miles, crossing back onto the
Milton-Freewater map, to the
intersection of the Union Pacific
railroad tracks with the Walla Walla
River, section 1, T5N/R35E; then

(4) Proceed southwesterly and then
west-northwesterly along the Union
Pacific railroad tracks for 1.2 miles to
the intersection of the railroad tracks
with the 980-foot elevation contour line,
approximately 0.15 mile west of Lamb
Street, section 2, T5N/R35E; then

(5) Proceed west-northwesterly in a
straight line for 2.25 miles to the
intersection of the 840-foot elevation
contour line and an unnamed light-duty
road known locally as Lower Dry Creek
Road, section 33, T6N/R35E; then

(6) Proceed northwesterly in a straight
line for 0.8 mile to the intersection of
the 800-foot elevation contour line with
an unnamed light-duty road running
north-south in section 32, T6N/R35E;
then

(7) Proceed easterly in a straight line
for 0.9 mile to the intersection of the
840-foot elevation contour line with the
Hudson Bay Canal, section 33, T6N/
R35E; then

(8) Proceed due north in a straight
line for 0.25 mile to the line’s
intersection with Sunnyside Road,
section 33, T6N/T35E; then

(9) Proceed northeasterly in a straight
line for 0.5 mile to the intersection of
the 840-foot elevation contour line with
an unnamed medium-duty road known
locally as State Highway 332 (Umapine
Highway), eastern boundary of section
28, R6N/T35E; then

(10) Proceed east-northeasterly in a
straight line for 0.3 mile to the
intersection of three unnamed light-duty
roads known locally as Triangle Road,
Hodgen Road, and Appleton Road,
section 27, T6N/R35E; then

(11) Proceed east-northeasterly in a
straight line for 1.25 miles, returning to
the beginning point.

Signed: December 2, 2014.
John J. Manfreda,
Administrator.
Approved: December 22, 2014.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. 2015-02553 Filed 2—6—15; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2015-0050]
Drawbridge Operation Regulation;
Willamette River, Portland, OR

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Burlington
Northern Santa Fe Railway Bridge, also
known as the St. Johns RR Bridge,
across the Willamette River, mile 6.9, at
Portland, OR. The deviation is necessary
to facilitate installation of new rail
joints. This deviation allows the bridge
to remain in the closed to navigation
position during maintenance activities.
DATES: This deviation is effective from
7 a.m. on February 12, 2015 to noon on
February 13, 2015.

ADDRESSES: The docket for this
deviation, [USCG—2015-0050] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Mr. Steven
Fischer, Bridge Administrator, Coast
Guard Thirteenth District; telephone
206-220-7282, email d13-pf-
d13bridges@uscg.mil. If you have
questions on viewing the docket, call
Cheryl Collins, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: Burlington
Northern Santa Fe (BNSF) Railway
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requested this deviation to facilitate the
installation of new rail joints on the
bridge. The bridge, also known as the St.
Johns Railway Bridge, crosses the
Willamette River at mile 6.9 and
provides 54 feet of vertical clearance
above Columbia River Datum 0.0 while
in the closed position. Under normal
operations, this bridge opens on signal
as required by 33 CFR 117.5. The
deviation period is from 7 a.m. to noon
on February 12, 2015; from 7 a.m. to
noon on February 13, 2015. This
deviation allows the lift span of the
BNSF Railway Bridge across the
Willamette River, mile 6.9, to remain in
the closed to navigation position, and
need not open for maritime traffic
during the periods listed above. The
bridge shall operate in accordance with
33 CFR 117.5 at all other times. BNSF
will entertain requests from mariners to
change the above listed schedule for
emergent vessel arrivals or departures
that are dependent on water level, given
72 hours advanced notice. The BNSF
contact is Jeff Swanson, who can be
reached at (701) 412—6593. Waterway
usage on this part of the Willamette
River includes vessels ranging from
commercial tug and barge to small
pleasure craft.

Vessels able to pass through the
bridge in the closed positions may do so
at any time. The BNSF Railway Bridge
will not be able to open for emergencies,
and there is no immediate alternate
route for vessels to pass. The Coast
Guard will also inform the users of the
waterways through our Local and
Broadcast Notices to Mariners of the
change in operating schedule for the
bridge so that vessels can arrange their
transits to minimize any impact caused
by the temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: January 27, 2015.
Steven M. Fischer,

Bridge Administrator, Thirteenth Coast Guard
District.

[FR Doc. 2015-02475 Filed 2—-6—15; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2014-0450; FRL-9922-74—
Region 9]

Revision to the Arizona State
Implementation Plan; Nogales
Nonattainment Area; Fine Particulate
Matter Emissions Inventories

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve revisions to the Arizona State
Implementation Plan (SIP) concerning
the Nogales fine particle (PM: s)
nonattainment area 2008 and 2010
emissions inventories. These emission
inventories were submitted for the 2006
24-hour fine particle (PM, 5) National
Ambient Air Quality Standard
(NAAQS). We are approving these
annual emissions inventories under the
Clean Air Act (CAA or the Act).

DATES: This rule will be effective on
March 11, 2015.

ADDRESSES: EPA has established docket
number EPA-R09-OAR-2014-0450 for
this action. In most cases, documents in
the docket for this action are available
electronically at http://
www.regulations.gov or in hard copy at
EPA Region IX, 75 Hawthorne Street,
San Francisco, California 94105-3901.
While all documents in the docket are
listed at http://www.regulations.gov,
some information may be publicly
available only at the hard copy location
(e.g., copyrighted material, large maps,
multi-volume reports), and some may
not be available in either location (e.g.,
confidential business information
(CBI)). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT: ]erry
Wamsley, EPA Region IX, (415) 947—
4111, wamsley.jerry@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.
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II. Public Comments

III. EPA Action

IV. Statutory and Executive Order Reviews

9 ¢ ’

us,

I. Proposed Action

On September 2, 2014, EPA proposed
to approve and incorporate into the
Arizona State Implementation Plan (SIP)

the PM: s emissions inventories for the
Nogales nonattainment area titled
“Arizona State Implementation Plan
Revision for the Nogales PMs s
Nonattainment Area’” (79 FR 51923).
Submitted by Arizona on September 6,
2013, the Nogales area emissions
inventories provide annual 2008 and
2010 emissions estimates (tons per year)
for PM, s and PMs s precursors (i.e.,
nitrogen oxides (NOx), volatile organic
compounds (VOCGs), sulfur dioxide
(SO,), and ammonia (NHs)). The source
categories include non-road mobile
sources, non-point sources, on-road
mobile sources, and point or stationary
sources. The detailed Nogales emissions
inventories are found in Appendix A of
Arizona’s submittal.

We proposed to approve this revision
to the Arizona SIP because we
determined that it complied with the
relevant CAA requirements. EPA’s
requirements for an emissions inventory
for the PM» s NAAQS are set forth in 40
CFR 51.1008.12 We reviewed the results,
procedures, and methodologies Arizona
used to produce the 2008 and 2010
Nogales area PM, s and PM, s precursor
emissions inventories and found that
these emissions inventories meet the
requirements of the CAA and EPA
guidance. Consequently, we proposed to
approve the submitted PM, s, NH3, NOx,
SO, and VOC emissions inventories as
meeting the CAA’s section 172(c)(3)
requirement to provide a
comprehensive, accurate, and current
inventory of actual emissions for the
Nogales nonattainment area.

Our proposed action provides more
information on Arizona’s PM, s
emissions inventories submittal and our
evaluation (79 FR 51923, September 2,
2014).

11 40 CFR 51.1008 (a)(2) and (b) do not apply for
the Nogales area because they relate to requirements
for attainment demonstrations and reasonable
further progress (RFP); these requirements were
suspended for the Nogales PM: s nonattainment
area so long as the area continues to meet the PM 5
standard. For further discussion of our Clean Data
Policy as applied to the Nogales area, refer to our
proposed rule (77 FR 65656, October 30, 2012) and
final rule (78 FR 887, January 7, 2013).

2 Although the U.S. Court of Appeals for the
District of Columbia (D.C. Circuit) recently
remanded this rule and directed EPA to re-
promulgate it pursuant to subpart 4 of part D, title
I of the CAA (see Natural Resources Defense
Council v. EPA, 706 F.3d 428 (D.C. Cir. 2013)), the
court’s ruling in this case does not affect EPA’s
action on these emissions inventories. Subpart 4 of
part D, title I of the Act contains no specific
provision governing emissions inventories for PM;o
or PM: 5 nonattainment areas that supersedes the
general emissions inventory requirement for all
nonattainment areas in CAA section 172(c)(3). See
“State Implementation Plans; General Preamble for
the Implementation of Title I of the Clean Air Act
Amendments of 1990,” 57 FR 13498, (April 16,
1992).
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II. Public Comments

EPA provided a 30-day public
comment period as part of our proposed
action on the 2008 and 2010 Nogales
area PM» s and PMo s precursor pollutant
emissions inventories submitted by
Arizona. We received no comments on
our proposal.

III. EPA Action

EPA is taking final action to approve
the 2008 and 2010 Nogales
nonattainment area PM» s and PM- 5
precursor pollutant emissions
inventories submitted by Arizona and
incorporate them into the SIP, as
authorized in section 110(k)(3) of the
CAA. We determined that Arizona’s
submittal is consistent with sections 110
and 172(c)(3) of the CAA.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves these emissions inventories as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by State law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

This SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 10, 2015.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping

requirements, Sulfur oxides, Ammonia,
Volatile organic compounds.
Dated: January 23, 2015.
Jared Blumenfeld,
Regional Administrator, Region IX.
Part 52, Chapter I, Title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart D—Arizona

m 2. Section 52.120 is amended by
adding paragraph (c)(164) to read as
follows:

§52.120 Identification of plan.
* * * * *
(C) * x %

(164) A plan revision was submitted
on September 6, 2013 by the Governor’s
Designee.

(i) [Reserved]

(ii) Additional materials.

(A) Arizona Department of
Environmental Quality.

(1) ““Arizona State Implementation
Plan Revision for the Nogales PM 5
Nonattainment Area”, dated September
2013, including appendices A and B.

[FR Doc. 2015-02490 Filed 2-6—15; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1, 2, 9, 12, 22, 42, and 52

[FAC 2005-80; FAR Case 2013-001;
Corrections; Docket 2013-0001; Sequence
No. 1]

RIN 9000-AMS55

Federal Acquisition Regulation;
Ending Trafficking in Persons;
Corrections

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Final rule; corrections.

SUMMARY: DoD, GSA, and NASA are
issuing corrections to FAR Case 2013—
001; Ending Trafficking in Persons (Item
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I), which was published in the Federal
Register at 80 FR 4967, January 29,
2015.

DATES: Effective: March 2, 2015.

FOR FURTHER INFORMATION CONTACT: Ms.
Cecelia L. Davis, Procurement Analyst,
at 202—219-0202, for clarification of
content. For information pertaining to
status or publication schedules, contact
the Regulatory Secretariat at 202-501—
4755. Please cite FAC 2005-80; FAR
Case 2013-001; Corrections.

SUPPLEMENTARY INFORMATION:
Corrections

In rule FR Doc. 2015-01524 published
in the Federal Register at 80 FR 4967,
January 29, 2015, make the following
corrections:

1. On page 4990, in the first column,
lines 7, 11, 13, 19, 21, 25, 30, 32, 54, 60,
and 66, correct “(March 2, 2015)” to
read “(Mar 2015)” (11 times).

2. On page 4990, in the second
column, line 41, correct “(March 2,
2015)” to read “(Mar 2015).

3. On page 4992, in the first column,
Alternate I, correct ‘“‘(March 2, 2015)” to
read “(Mar 2015)”.

4. On page 4992, in the first column,
section 52.222-56, line 6, correct
“(March 2, 2015)” to read “(Mar 2015)”.

5. On page 4992, in the second
column, section 52.244-6, lines 4, 10,
and 12, correct “(March 2, 2015)” to
read ‘“‘(Mar 2015)”.

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 51 U.S.C. 20113.

Dated: February 3, 2015.
William Clark,
Director, Office of Government-wide
Acquisition Policy, Office of Acquisition
Policy, Office of Government-wide Policy.
[FR Doc. 2015-02540 Filed 2-6—15; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 37 and 52

[FAC 2005-80; FAR Case 2014-008;
Correction; Docket 2014-0008; Sequence
No. 1]

RIN 9000-AM84
Federal Acquisition Regulation;

Management and Oversight of the
Acquisition of Services; Correction

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),

and National Aeronautics and Space
Administration (NASA).

ACTION: Final rule; correction.

SUMMARY: DoD, GSA, and NASA are
issuing a correction to FAR Case 2014—
008; Management and Oversight of the
Acquisition of Services (Item II), which
was published in the Federal Register at
80 FR 4992, January 29, 2015.

DATE: Effective: March 2, 2015.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael O. Jackson, Procurement
Analyst, at 202—208-4949, for
clarification of content. For information
pertaining to status or publication
schedules, contact the Regulatory
Secretariat at 202-501-4755. Please cite
FAC 2005-80; FAR Case 2014-008;
Correction.

SUPPLEMENTARY INFORMATION:

Correction

In rule FR Doc. 2015-01525 published
in the Federal Register at 80 FR 4992,
January 29, 2015, make the following
correction:

On page 4993, in the third column,
line 22, correct “Mar 2015” to read
“(Mar 2015)”".

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 51 U.S.C. 20113.

Dated: February 3, 2015.

William Clark,

Director, Office of Government-wide
Acquisition Policy, Office of Acquisition
Policy, Office of Government-wide Policy.
[FR Doc. 2015-02541 Filed 2-6-15; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 46 and 52

[FAC 2005-80; Technical Amendments;
Corrections; Docket 2014-0053; Sequence
No. 5]

Federal Acquisition Regulation;
Technical Amendments; Corrections

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Final rule; corrections.

SUMMARY: DoD, GSA, and NASA are
issuing corrections to the Technical
Amendments; (Item III), which was
published in the Federal Register at 80
FR 4994, January 29, 2015.

DATES: Effective: March 2, 2015.

FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat Division (MVCB),
1800 F Street NW., 2nd Floor,
Washington, DC 20405, 202-501-4755,
for information pertaining to status or
publication schedules. Please cite FAC
2005-80, Technical Amendments;
Corrections.

SUPPLEMENTARY INFORMATION:

Corrections

In rule FR Doc. 2015-01526 published
in the Federal Register at 80 FR 4994,
January 29, 2015, make the following
corrections:

1. On page 4994, in the second
column, line 12, correct “(Jan 2014)” to
read “(Mar 2015)”.

2. On page 4994, in the second
column, line 43, correct “(Jan 2015)” to
read “(Mar 2015)”.

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 51 U.S.C. 20113.

Dated: February 3, 2015.

William Clark,

Director, Office of Government-wide
Acquisition Policy, Office of Acquisition
Policy, Office of Government-wide Policy.
[FR Doc. 2015-02529 Filed 2-6—15; 8:45 am]
BILLING CODE 6820-EP—P

DEPARTMENT OF STATE

48 CFR Parts 601, 603, 604, 605, 606,
607, 608, 609, 613, 615, 616, 617, 619,
622, 623, 624, 625, 627, 628, 631, 632,
633, 636, 637, 642, 644, 645, 647, 649,
and 652

[Public Notice 8971]

RIN 1400-AD63

Department of State Acquisition
Regulation

AGENCY: Department of State.
ACTION: Final rule.

SUMMARY: The Department of State
(DoS) is making technical amendments
to the Department of State Acquisition
Regulation (DOSAR) to provide needed
editorial changes, updating procedures
and terminology, and aligning the
DOSAR with changes to the Federal
Acquisition Regulation (FAR).

DATES: This rule is effective on February
9, 2015.

FOR FURTHER INFORMATION CONTACT: Ms.
Ella Ramirez, Policy Division, Office of
the Procurement Executive, A/OPE,
2201 C Street NW., Suite 1060, State
Annex Number 15, Washington, DC
20520. Telephone 703-516-1693.
SUPPLEMENTARY INFORMATION: This
rulemaking is necessary to update
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certain provisions of the DOSAR,

The amendments being made in this agency procedural guidance into the

located in 48 CFR parts 601, 603, 604, rule are all either corrections of CFR, or other minor editorial
605, 606, 607, 608, 609, 613, 615, 616, typographical errors, alignments of adjustments without substantive
617, 619, 622, 623, 624, 625, 627, 628, wording/titling/numbering with the change.

631, 632, 633, 636, 637, 642, 644, 645, FAR, re-numbering/relocating without

647, 649 and 652.

The changes being made by this rule

substantive change, changes in are:

delegated authority, incorporation of

DOSAR citation

Description of change

Correction of typographical errors

606.202
619.202=70(N)(2) vvvererveererrreereereeesernnes
B27.3 coeeoeeeeeeeeeeeeeeeeeeeeeeeee e
633.214-70(d)
LY R

Correct “Synopsis” to “Synopses.”

Correct “members” to “Members.”

Correct “alternate” to “alternative.”

Correct spelling—*“recission” to “rescission.”

Correct “Under” to “under.”

Correct “simplified acquisition limitation” to “simplified acquisition threshold.”
Correct misplaced apostrophe in the title.

Renumber/relocate without substantive change

B601.603—=70 ..ooviireeereeeeeee e Redesignate as 601.601-70.
BA2.14 .o Redesignate as Subpart 647.3 and revise internal cites.
BA7.3 e s Add as new subpart (moved from subpart 642.14).
652.242-T71 .oooiieeeeeeeeeee e Clause redesignated as 652.247-70, remove 642.1406—2-70(a) and add 647.305-70 in its place.
B52.242-T2 ...oooeteeeeeeeeee s Clause redesignated as 652.247—71, remove 642.1406—2-70(b) and add 647.305-71 in its place.
652.247—70 ...ooiiiii Editorial change. Clause moved from 652.242-71.
652.247—71 ..cooriie Editorial change. Clause moved from 652.242-72.
Wording/title/numbering alignment with FAR
601.603 ..o Add missing words, “for contracting officers” to the title.
B04.13 ..o, Correct the title to read “Personal Identity Verification.”
604.1300 ..... Redesignate as 604.1301.
604.1301 ..... Redesignate as section 604.1303.
604.1301-70 Redesignate as section 604.1303-70.

606.304(a)(2), 606.304—70, 606.370(b),
606.501(a), 606.501(b), 606.501-70,
606.570, 616.505(b)(5), 633.103(d)(4),
637.601, 652.206-70.

TG R () N

B09.404 ...

809.404-70 ..o

LR 1S1() 1) N

619.202-70(0) +vverrvveereereeerrrerreessereeesereees

B19.6 cvveooeeeeeseeeeeeeeeeeeeeeeeeeee e

61980371 weorveeeeeeeereeeeeeeeeereeseseeeseneees

619.803-71(D) wvveoevveerereeerrenrreseereeseennees

619.804-3-70 .vcoorrveerereeeereerreeeereeererenes

B19.805-2 ..o,

LK RREERT(:) () N

IR TCC) ) N

LR AR I (2 N

B22.404 oo,

627.304-5 ....coiiiii
B28.1 i
B28.2 ..o

631.205-6(G)(3) rvverrrrrereerereerreseerrseresennes
B32.705 .ooeeo oo
B32.705-70 «..vveeeeereeeeeeeeerseereseerseeresennes
P L0 (<) RO
633.214—70(2) +vvorerveereerreereesrrereeereeeeesnees
836202 ..vveooeeeeeeeeee e

Change “competition advocate” and “Competition Advocate” to “advocate for competition” and “Ad-
vocate for Competition,” respectively.

Remove “41 U.S.C 253(c)(1),” and insert “41 U.S.C. 3304(a)(1)” in its place.

Change title to SAM from EPLS, correct reference and change (c)(3) to (c)(6).

Revise last sentence and correct link to SAM vice EPLS.

Redesignate as 616.505(b)(8).

Change threshold from “$500,000” to “$650,000” and from “$1,000,000” to “$1,500,000.”

Replace “Eligibility” with “Responsibility.”

Update the SAT to $150,000.

Change CCR to SAM.

Update the SAT to $150,000.

Update the SAT to $150,000.

Remove “41 U.S.C 253(c)(5),” and insert “41 U.S.C. 3304(a)(5)” in its place.

Update the SAT to $150,000.

Update the SAT to $150,000.

Correct title to align with FAR.

Correct title to align with FAR.

Correct title to align with FAR.

Correct title to align with FAR

Redesignate as 624.203.

Correct title to align with FAR.

Correct title to align with FAR.

Correct title to align with FAR.

Redesignate as 627.201 and correct the title.

Redesignate as 627.201-2, revise the title to “Contract clauses”, designate para as (e), and correct
FAR citation.

Redesignate as 627.304—4 and correct FAR citations.

Correct title to align with FAR.

Correct title to align with FAR.

Redesignate (g)(3) to (g)(6).

Redesignate as section 632.706.

Redesignate as section 632.706-70.

Designate the text as (b).

Remove “Contract Disputes Act” and insert “Disputes statute (41 U.S.C. chapter 71)” in its place.

Delete section (due to revocation of E.O. 13202, per FAC 2005-35).
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DOSAR citation

Description of change

Add existing policy/procedure to CFR

601.602-3

619.870
628.305( c)
628.309-70(b) ...
628.309-70(C) ...
632.006-3
633.203(c)
633.214-70(c) & (c)(2)
636.602—4
636.606
637.102(c)
637.103( e) .
637.104-71 ...
642.1503-70
649.111
652.228-72/73/74 .
652.228-70(d)
652.228-71
652.236-71
652.236-72

Incorporate template for justifying use of “notwithstanding” authority.

Incorporate procedures for ratifications.

Incorporate advice regarding authority to sign real property leases.

Incorporate contract distribution procedures.

Incorporate contract file procedures.

Incorporate contract solicitation/contract numbering guidelines.

Incorporate contract review procedures.

Incorporate procurement QA program procedures.

Incorporate procedures for secure procurement for controlled access areas.

Incorporate procedures for preparation and transmittal of synopses.

Incorporate content requirements for justifications and approvals.

Incorporate policy statement regarding acquisition planning.

Incorporate requirement for written acquisition plans and approval level.

Incorporate requirements for content of acquisition plans.

Incorporate requirement for determination of not inherently governmental.

Incorporate statutory exemption for overseas printing and binding services.

Incorporate procedures for overseas acquisition of official vehicles.

Incorporate guidance on distribution and content of purchase orders.

Incorporate prohibition on use of BPAs for pest control services.

Incorporate procedures for internal reviews of BPAs.

Incorporate guidance on use of forms for purchase orders, delivery orders and BPAs.

Incorporate procedures for structured approach for profit/fee analysis.

Incorporate limitations on overseas contracting authority and guidance on use of model solicitations.

Incorporate administrative requirements related to 8(a) contracts.

Remove guidance on DoS contract with insurance broker/carrier.

Remove guidance on DoS contract with insurance broker/carrier.

Remove guidance on DoS contract with insurance broker/carrier.

Incorporate requirements for reporting fraud and payment process.

Incorporate change from GSBCA to CBCA.

Incorporate change from GSBCA to CBCA.

Incorporate guidance on selection authority for AE contracts.

Incorporate guidance on waiver from statutory fee limitation.

Incorporate requirement for requiring activity justification for acquisition of services.

Incorporate guidance to contracting officers regarding review of services acquisition requests.

Incorporate guidance on personal services agreements.

Revise to recognize shift to CPARS.

Incorporate guidance on review and approval of termination settlements.

Remove clause on DoS contract with insurance broker/carrier.

Remove paragraph on DoS contract with insurance broker/carrier.

Revise clause to reflect elimination of DoS contract with insurance broker/carrier.

Incorporate statutory changes.

Delete from para. (a) phrases “and Section 406(c)“,
they . . . in this solicitation”; and delete para (d)(9).

, and excludes . . . Libya”, and “, and whether

Changes in delegated authority

601.601-70(b)(5)
601.601-70(a)(6)
601.601-70(b)(8)

Reflects increased authority.
Move to section 601.601-70(b)(8).
Revise subparagraph to reflect that RPSOs are not “contracting activities.”

615.303(2) .eovvvirrieiieeee e Incorporate HCA authority to appoint other than a contracting officer as selection authority.
B23.2 s Incorporate designation of HCA as agency head.
Other editorial adjustments without substantive change
601.106 ..o Delete burden hours estimates.
601.301 (a) . Delete specific delegation letters.
601.302(b) .. Editorial changes.
601.603-1 ... Correct URL for ACMP Handbook.

603.104-4(a)
603.104—4(a)(6), 619.201(a), (b), (d)(18)
and (f)(1). 619.202-70(e)(3), (j)(1),
0@, &), K)(2), M)2), (M)3),
(m)(4), (n)(1), and (n)(2). 619.402-70.
619.506(b), 619.602—-1, 619.705-4,
619.705-6-70(a) and (b), 619.803-70,
619.803-71(d) and 619.811—1(d)(4).
604.1303-70
606.302-6(c)(1)

606.303
606.304(a)(2) .
606.304(d)

Remove “who is the agency head’s designee,”
Change OSDBU office code.

Revise to show proper clause title for 652.204—-70.

Update E.O. to “13526” and replace the “Office of Security Infrastructure” with “Security Infrastruc-
ture Directorate.”

Insert the title line “606.303 Justifications.”

Editorial change to eliminate the need for future changes to thresholds.

Delete text—merely repeats the FAR.
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DOSAR citation Description of change
609.402 ... Add new section, with designation of Procurement Executive as the suspending official and debarring
official.
609.403 ... Remove the definitions of “Debarring official” and “Suspending official.”
616.505(D)(5) evevrrverririeererieneenieeeereiea Delete “contract.”

617.201, 617.201-70 ..
619.803-71(d)

619.811-1(d)(2), 619.811-1(d)(3),
619.811-1(e), 619.811-3(e),
619.812(d), 625.7002, 636.570(a)(3).
B22.404-3 .eoeveeeeee e eeeee e,
622.406-8(a) .
623.302-70 ...

636.513(a)
637.103(a)(2) .
637.104 ..........
637.104-70 .
645.107-70(a)(1) ..
645.107-70(a)(3) ..
649.106 ................
652.204-70 .

652.206-70 ....vveeeeeeer e
652.237-72
652.245-71(c)(1) ..
652.245-71(c)(3)

Remove both sections entirely.
Delete unnecessary terms and change A/SDBU to OSDBU.
Remove the word “DOSAR,” per the citation convention at 601.303(c).

Correct DOSAR citation.

Correct “chief of the contracting activity” to “head of the contracting activity.”

Change “with” to “that.”

Revise first sentence for clarity.

Replace “DOSAR” with “the clause at.”

Insert missing sub-paragraph identifier “(a)(2).”

Designate the text as para (e).

Correct title.

Change “and” to “or.”

Change “. . . paragraphs (a)(1) or (2) of this .

Delete “Termination” and replace “TCO” to “CO.”

Correct the title to “Department of State Personal Identification Card Policy and Procedures” and
make editorial corrections to the body of the clause.

Editorial changes.

Correct the first sentence of paragraph (b).

Change “and” to “or.”

Delete “or (c)(2).”

. ”to". . . paragraph (a)(1) of this . . .

”

Regulatory Findings
Administrative Procedure Act

The Department is publishing this
rule as a final rule, in accordance with
the “good cause” provision of 5 U.S.C.
553(b). The Department finds that, since
the amendments in this rule are merely
technical in nature or address the
internal operating procedures of the
agency, public comment is unnecessary.
For the same reason, the effective date
of this rulemaking is the date of
publication, in accordance with 5 U.S.C.
553(d).

Regulatory Flexibility Act

The Department of State, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities. This determination was based
on the fact that the amendments in this
rule are merely technical in nature, or
consist of internal operating procedures
of the agency, and they do not have any
cost or administrative impact on offerors
or contractors. Thus, it was concluded
that the rule will not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Act of 1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly

or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Act of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by the Small Business
Regulatory Enforcement Act of 1996 (5
U.S.C. 801 et seq.). This rule will not
result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
import markets. This determination was
based on the fact that the amendments
in this rule are merely technical in
nature or address the internal operating
procedures of the agency. The rule does
not have any cost or administrative
impact on offerors or contractors.

Executive Orders 12866 and 13563

Executive Orders (E.O.) 12866 and
13563 direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts and equity).
E.O. 13563 emphasized the importance
of quantifying both costs and benefits, of
reducing costs, of harmonizing rules,

and of promoting flexibility. The

Department of State does not consider
this rule to be a “‘significant regulatory
action” under Executive Order 12866.

In addition, the Department is exempt
from Executive Order 12866 except to
the extent that it is promulgating
regulations in conjunction with a
domestic agency that are significant
regulatory actions. The Department has
nevertheless reviewed the regulation to
ensure its consistency with the
regulatory philosophy and principles set
forth in the Executive Orders and finds
that the benefits of updating this rule
outweigh any costs, which the
Department assesses to be minimal.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement.

Executive Order 13175

The Department has determined that
this rulemaking will not have tribal
implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
pre-empt tribal law. Accordingly, the
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requirements of Executive Order 13175
do not apply to this rulemaking.

Paperwork Reduction Act

The rule imposes no new or revised
information collections under the
Paperwork Reduction Act of 1980 (44
U.S.C. Chapter 35).

List of Subjects in 48 CFR Parts 601,
603, 604, 605, 606, 607, 608, 609, 613,
615, 616, 617, 619, 622, 623, 624, 625,
627, 628, 631, 632, 633, 636, 637, 642,
644, 645, 647, 649, and 652

Administrative practice and
procedure, Government procurement.

For the reasons stated in the
preamble, the Department of State
amends 48 CFR chapter 6 as follows:

m 1. The authority citation for 48 CFR
parts 601, 603, 604, 605, 606, 607, 609,
613, 615, 616, 617, 619, 622, 623, 624,
625,627,628, 631, 632, 633, 636, 637,
642, 644, 645, 647, 649 and 652 is
revised to read as follows:

Authority: 22 U.S.C. 2651a, 40 U.S.C.
121(c) and 48 CFR chapter 1.

PART 601—DEPARTMENT OF STATE
ACQUISITION REGULATION SYSTEM

m 2. Section 601.106 is revised to read
as follows:

601.106 OMB approval under the
Paperwork Reduction Act.

The Paperwork Reduction Act of 1980
(44 U.S.C. 3501-3520) requires that
Federal agencies obtain approval from
the Office of Management and Budget
before collecting information from ten
(10) or more members of the public.
Individuals are not required to respond
to information collection unless the
OMB number and burden estimate
information is provided. Accordingly,
the information and recordkeeping
requirements contained in this
regulation have been approved by OMB

under OMB Control Number 1405-0050.

The information and recordkeeping
requirements for Form DS—4053,
Department of State Mentor-Protégé
Program Application, have been
approved by OMB under OMB Control
Number 1405-0161.

m 3. In section 601.301, paragraph (a) is
revised to read as follows:

601.301

(a) The Assistant Secretary of State for
Administration is the agency head for
the purposes of FAR 1.301. The
Assistant Secretary of State for
Administration redelegated to the
Procurement Executive the authority to
prescribe, promulgate, and amend DOS

Policy.

acquisition policies, rules, and
regulations.
* * * * *

m 4. In section 601.302, revise paragraph
(b) to read as follows:

601.302 Limitations.

(b) At posts where Joint
Administrative Offices have been
formed and DOS is the procurement
agency, the FAR and DOSAR apply to
all administrative and technical support
acquisitions.

601.603-70 [Redesignated as 601.601-70]

m 5. Redesignate section 601.603-70 as
section 601.601-70.

m 6. Revise newly redesignated section
601.601-70 as follows:
m a. Revise paragraph (b)(5);
m b. Redesignate paragraph (a)(6) as
paragraph (b)(8);
m c. Revise newly redesignated (b)(8)
and
m d. Add paragraph (c).

The revisions and addition read as
follows:

601.601-70 Delegations of authority.
* * * * *

(b) * % %

(5) Bureau of International Narcotics
and Law Enforcement Affairs. The
authority to enter into and administer
simplified acquisition transactions
under FAR part 13, to enter into and
administer contracts over the simplified
acquisition threshold but not exceeding
$500,000 for non-commercial item
acquisitions; up to $6.5 million for the
acquisition of commercial items using
the simplified acquisition procedures
under the Test Program of FAR subpart
13.5; orders against existing contracts
up to the maximum ordering threshold
or limitation and personal services
contracts pursuant to the Foreign
Assistance Act of 1961, as amended;
and, 48 CFR Chapter 7, Agency for
International Development Acquisition
Regulation (AIDAR), including any
amendments thereto. INL follows the
AIDAR guidance for doing personal
service contracts. All other contracting
actions follow the DOSAR and DoS
regulations. These authorities extend to
any acquisition performed by any
Department of State contracting activity
on behalf of INL.

* * * * *

(8) Regional Procurement Support
Offices. The authority to enter into and
administer contracts for the expenditure
of funds involved in the acquisition of
supplies, equipment, publications, and
services on behalf of overseas posts is
delegated to each Director, Regional

Procurement Support Office (RPSO) at
the following locations:

(i) RPSO Frankfurt in conjunction
with Consulate General Frankfurt; and

(ii) RPSO Florida in conjunction with
the Florida Regional Center.

(c) Execution of delegated authority.
(1) Whenever the contracting officer
makes use of the various statutory
authorities available to the Department
to waive the application of the Federal
Acquisition Regulation or laws
governing acquisition, such as those
provided in the Foreign Assistance Act
(22 U.S.C. 2291) or the Foreign Service
Buildings Act (22 U.S.C. 294), a written
determination of the basis for using the
authority must be prepared and
included in the file.

(2) If the statute or current practice of
the requiring office does not specify a
particular format, use the following
format.

DETERMINATION FOR USE OF
AUTHORITY TO WAIVE [fill in
what is being waived]

SUBJECT: [State title of program or project]

DESCRIPTION OF REQUIREMENT: [Briefly
describe what is being acquired]

STATUTORY AUTHORITY: [Cite specific
statute, such as 22 U.S.C. 2291(a)(4) for
INL, and provide quotation from the law
that conveys authority for the waiver at
issue]

SCOPE OF WAIVER: [Describe what is being
waived, such as (but not limited to) the
Federal Acquisition Regulation (FAR) in its
entirety, the Competition in Contracting
Act as implemented in FAR Parts 5 and 6,
or FAR Part 32 limitation on advance
payments, etc.; also identify the individual
acquisition or class of acquisitions for
which the waiver is being sought.]

JUSTIFICATION: [Describe the need to use
the authority and the anticipated impact of
not doing so; discuss alternatives
considered, if any]

CONCURRENCE:

Contracting Officer

Date

Legal Advisor

Date

APPROVAL/SIGNATURE:

Approving Official

Date

(3) The determination may be made
for an individual acquisition or on a
class basis, as appropriate. The
Contracting Officer must ensure that the
proper official makes the determination
in question. There may already be a
Department of State delegation of
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authority to a specific individual to
make the determination.

m 7. Add sections 601.602—3 and
601.602—3-70 as follows:

601.602-3 Ratification of unauthorized
commitments.

(b) Policy. (1) The Government
generally is not bound by unauthorized
commitments. Unauthorized
commitments violate the Federal
Property and Administrative Services
Act, other Federal laws, the FAR, the
DOSAR, and proper acquisition
practice. Therefore, such unauthorized
commitments are serious violations that
could result in disciplinary action
against the transgressor, e.g., withdrawal
of a contracting officer’s warrant or a
Contracting Officer’s Representative
delegation or collection action.

(2)(i) Unauthorized commitments not
exceeding $1,000. The head of the
contracting activity is delegated the
authority to serve as the ratifying official
for unauthorized commitments not
exceeding $1,000, including
unauthorized commitments from other
agencies where a DOS employee serves
as the contracting officer for that action.
The head of the contracting activity may
refer any actions not exceeding $1,000
to the DOS Procurement Executive for
ratification if he or she so chooses.

(ii) Unauthorized commitments
exceeding $1,000. All DOS
unauthorized commitments in excess of
$1,000 shall be submitted to the DOS
Procurement Executive for ratification.
Unauthorized commitments in excess of
$1,000 from other agencies may be
referred to the other agency’s
representative at post for resolution in
accordance with that agency’s
ratification process.

(3) Claims. Unauthorized contractual
commitments that would involve claims
subject to resolution under the Contracts
Dispute Act of 1978 shall be processed
in accordance with FAR subpart 33.2
and subpart 633.2.

(4) Disciplinary action. The
Procurement Executive may refer
egregious cases of unauthorized
commitments to HR/ER for possible
disciplinary action in accordance with 3
FAM 4370 or 3 FAM 4540. Examples
might include repeated unauthorized
commitments knowingly made by an
employee; failure to take responsibility
for a deliberate unauthorized
commitment; or similar reasons. The
Procurement Executive may revoke the
appointment certificate of any
contracting officer who makes an
unauthorized commitment. The
Procurement Executive may direct a
contracting officer to revoke the
appointment memorandum of a

Contracting Officer’s Representative or
Government Technical Monitor who
makes an unauthorized commitment.

601.602-3-70 Procedures.

(a)(1) The person who made the
unauthorized commitment shall submit
all records and documents concerning
the unauthorized commitment to the
contracting officer assigned the
ratification action. That person shall
provide a complete written, signed
statement of the facts, including why
normal acquisition procedures were not
followed; a statement justifying a sole
source acquisition (Justification for
Other Than Full and Open Competition)
if the unauthorized commitment
exceeds $100,000; why and how the
vendor was selected; a list of other
sources considered; a description of
work or products; a statement regarding
the status of performance; an estimated
or agreed price; certified funding
citations; a statement as to why he/she
should not be personally liable for the
cost, e.g., a public purpose was served
and no personal benefit was received; a
statement as to whether the individual
has ever been responsible for any other
unauthorized commitments in the
Department of State; and, a statement as
to the number of unauthorized
commitments processed by the
responsible office within the last three
calendar years and the circumstances
surrounding each of these actions.

(2) When the person who made the
unauthorized contractual commitment
is no longer available to attest to the
circumstances of the unauthorized
commitment, an officer from the
responsible office shall accomplish the
requirements of this paragraph; the
statement shall identify the individual
responsible for the unauthorized
commitment.

(3) In addition, a cognizant
management official from the office that
employed the individual who made the
unauthorized commitment at the time
the unauthorized commitment was
made shall provide a statement detailing
actions that he/she will take to ensure
that such commitments will not occur
again under the same or similar
circumstances.

(4) This statement shall be cleared by
the Executive Director of the Bureau
that employs (or employed) the person
who made the unauthorized
commitment.

(b) The contracting officer assigned
the ratification action shall prepare and
execute a recommendation to the
ratifying official. The contracting officer
shall either recommend that the
ratifying official approve and ratify the
unauthorized commitment; or,

disapprove the ratification of the
unauthorized commitment.

(1) The recommendation shall include
the facts and circumstances of the
unauthorized commitment; the
information prescribed in FAR 1.602—
3(c)(1) and (c)(3) through (6); and a
recommendation to the ratifying official
as to whether the unauthorized
commitment should be ratified.

(2) Following the signature of the
contracting officer, the recommendation
shall include a statement that the
ratifying official could have granted
authority to enter into a contractual
commitment at the time it was made
and still has the authority to do so; that
the ratifying official hereby ratifies (or
disapproves) the unauthorized
commitment in the amount specified;
and a date and signature block for the
ratifying official.

(c) The information required in
paragraph (b)(1) of this section shall be
supported by factual findings included
or referenced in the recommendation.

(d) The contracting officer shall
submit the complete file to the ratifying
official. For actions exceeding $1,000,
the file shall be submitted through the
head of the contracting activity to the
Procurement Executive.

(e) Upon receipt and review of the
complete file, if the ratifying official
ratifies the unauthorized commitment,
the file shall be returned, through the
head of the contracting activity if the
action exceeds $1,000, to the contracting
officer for issuance of the appropriate
contractual document(s). If the request
for ratification is not justified, the
ratifying official shall return the request
to the head of the contracting activity (if
over $1,000) or to the contracting officer
(if under $1,000) with a written
explanation for the decision and a
recommendation for disposition of the
action.

m 8. Revise the section 601.603 heading
to read as follows:

601.603 Selection, appointment, and
termination of appointment for contracting
officers.

* * * * *

601.603-1 [Amended]

m 9. In section 601.603—1, remove
“http://foia.state.gov/REGS/search.asp”
and add “http://www.state.gov/m/a/dir/
regs/fah/14fah03/index.htm” in its
place.

m 10. In section 601.603-3, add
paragraph (e) to read as follows:

601.603-3 Appointment.
* * * * *

(e) Real property leases. The FAR and
DOSAR do not apply to leases of real
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property. A contracting officer
certificate of appointment is not
required. Authority to sign real property
leases is as follows:

(1) Domestic real property leases. The
General Services Administration has
delegated domestic leasing authority to
the Department of State’s Office of Real
Property Management (A/OPR/RPM).
This delegation is accomplished on a
case-by-case basis.

(2) Real property leases abroad.
Authority to sign real property leases
abroad is held by the Director/Chief
Operating Officer (DIR/COO) of the
Bureau of Overseas Buildings
Operations (OBO), through the Secretary
of State, under the Foreign Buildings
Act of 1926, as amended (22 U.S.C. 292
et seq.). Leases at post may be executed
by the General Services Officer or by
other post administrative personnel as
authorized by OBO.

PART 603—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

603.104-4 [Amended]

m 11. Amend section 603.104—4 as
follows:

m a. In paragraph (a), remove “who is
the agency head’s designee’’; and

m b. In paragraph (a)(6), remove “A/
SDBU” and add in its place “OSDBU”.

PART 604—ADMINISTRATIVE
MATTERS

m 12. Add subpart 604.2, consisting of
section 604.202, to read as follows:

Subpart 604.2—Contract Distribution

604.202 Agency distribution requirements.
As necessary, the contracting officer
shall distribute copies of the signed
contract or modification to those
officers/offices involved in contract
administrative support functions, e.g.,
the Contracting Officer’s Representative;
the requirements office; the Post
Occupational Safety and Health Officer
(POSHO); the Despatch Agent or other
receiving activity, particularly if it is the
initial point of contact for receipt of
goods or services; the financial
management office; and each post or
office where the contract shall be
performed. Where required by the laws
of a foreign country, overseas posts shall
retain the original copy of the contract
or modification awarded by a domestic
contracting activity for performance
overseas. The contracting officer shall
send copies of contracts and
modifications awarded as small
business or 8(a) set-asides to OSDBU.
m 13. Add subpart 604.8 to read as
follows:

Subpart 604.8—Government Contract Files
604.802 Contract files.
604.803 Contents of contract files.
604.803—70 Contract file table of contents.
604.804 Closeout of contract files.
604.804—-70 Contract closeout procedures.
604.805 Storage, handling, and disposal of
contract files.

Subpart 604.8—Government Contract
Files

604.802 Contract files.

Heads of contracting activities shall
maintain standard procedures to
conform to FAR 4.802 for file location
and maintenance.

(f) Electronic files. Offices may
maintain files in electronic media
provided all documentation is
maintained as required by FAR subpart
4.8. Electronic files dispersed in
multiple locations, or maintained with
no naming convention, do not constitute
adequate electronic records.

604.803 Contents of contract files.

604.803-70 Contract file table of contents.

(a) It is the Department’s policy that
all contracts, regardless of dollar value,
be properly documented so as to
provide a complete record of: pre-
solicitation activities; the solicitation,
evaluation, and award process; and, the
administration of the contract through
closeout.

(b) All domestic contracting activities
awarding contracts using other than
simplified acquisition procedures shall
use the format of Form DS-1930,
Domestic Contract File Table of
Contents, and all overseas contracting
activities shall use the format of Form
DS-1929, Overseas Contract File Table
of Contents, unless an alternate format
has been approved by A/OPE.

(c) Each table of contents is organized
in chronological order, with six separate
sections for each of the six parts of the
file folder (from Section I, Pre-
Solicitation, through Section VI,
Contract and Modifications/Contract
Closeout). Alternatively, for ease of
contract administration, offices may
choose to organize contract files with
Section VI of the table of contents at the
beginning of the folder, with Section I
at the back of the folder.

(d) The format of Form DS-1928,
Contract Administration File Table of
Contents, may be used by those offices
that prefer to have a separate file folder
for contract modifications or delivery/
task orders.

604.804 Closeout of contract files.

604.804-70 Contract closeout procedures.

(a) This section sets forth procedures
for closing out contracts awarded using

other than simplified acquisition
procedures by contracting activities and
requirements offices. It is the
Department’s policy to close out
contracts in the time frames prescribed
by FAR Part 4.

(b) Contracting activities are
responsible for initiating each contract
closeout. Contracting activities and
requirements offices are jointly
responsible for timely compliance with
required contract closeout procedures.

(c) The contract closeout process shall
begin as soon as possible after the
contract is physically completed, which
means that the contractor has delivered
the required supplies and the
Government has inspected and accepted
them, or the contractor has performed
and the Government has accepted all
services required by the contract, and
the base period and any option periods
exercised have expired.

(d) Specific procedures. The normal
steps for closing out a physically
completed contract shall be as follows.
These steps are summarized in the
Contract Closeout Checklist, which shall
be completed by the contracting officer
and included in the contract file. The
contracting officer shall indicate any
items that are not applicable (e.g., patent
reports, royalty reports, etc.).

(1) The contracting officer shall verify
that all work under the contract has
been completed; obtain the COR’s
assessment of the contractor’s
performance; and conduct an initial
funds status review, i.e., determine if
the contract has excess funds that
should be deobligated by contract
modification. Contracting officers shall
send a cover memo to the COR, to
which should be attached the COR
Completion Certificate, the applicable
performance evaluation form
(depending on whether the contract is
for construction (SF—1420), architect-
engineering services (SF—1421), or other
supplies or services (DS-1771,
Contractor Evaluation Statement)); and,
a final payment and closeout
memorandum. Contracting officers may
require CORs to input past performance
data directly into the Contractor
Performance Assessment Reporting
System (CPARS) as opposed to
completing a paper evaluation form (see
642.1503-70).

(2) After receipt of the COR’s
response, and the contractor’s release,
the contracting officer shall send a final
payment memo to the office responsible
for payment of invoices/vouchers.

(3) An audit is required for cost-
reimbursement contracts over $550,000,
unless available data are considered
adequate for a reasonableness
determination, in which case the
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contract file shall be documented with
the appropriate rationale. Requests for
audits shall be submitted through the
Office of the Inspector General. Cost-
reimbursement contracts may be closed
after receipt of the audit report and
resolution of any issues raised. Quick
closeout procedures may be followed, as
prescribed in FAR 42.708. The
contracting officer may request an audit
of any contract, if warranted; however,
audits should not be requested if the
cost of the audit is likely to exceed
potential cost recovery, except where
fraud or misrepresentation is suspected.

(4) The contracting officer shall send
a letter to the contractor requesting
release of claims, using the appropriate
format. In addition, a Contractor
Assignment Letter is required for certain
contracts. To determine which format is
applicable, contracting officers shall
refer to the Payments clause in the
contract.

(5) The contracting officer shall
reconcile the contract obligations and
contractor payments, and then
deobligate any excess funds remaining
in the contract by issuing a contract
modification on a SF-30. Close
coordination with the finance office is
necessary in order to receive the
required information to perform a funds
status review.

(6) The contracting officer shall verify
that all relevant documentation is
included in the contract file (see
604.803-70).

(7) Upon completion of 8(a) contracts,
the contracting officer shall complete
the Small Business Administration’s
Contract Completion Form within ten
(10) days of contract completion. One
copy shall be forwarded to SBA, one
copy shall be retained in the contract
file, and one copy shall be sent to
OSDBU.

(8) For classified contracts, the
contractor is required to return to the
Department all classified material
received or generated under the
contract, or to destroy all classified
material, unless retention is requested
and authorized by the Department. The
contracting officer shall notify DS/PRD/
IN of contract completion, final delivery
of goods or services or the termination
of the classified contract. The
contracting officer shall ensure that any
classified material contained in the
contract file is properly marked and
accounted for.

(9) Closeout documents are available
on the Intranet at the A/OPE Web site.

(e) Contract files that have been
closed out shall be retained in
accordance with the schedule in FAR
4.805.

(f) Contract files for contracts using
simplified acquisition procedures are
considered closed when the contracting
officer receives evidence of property/
services and final payment. Disposal of
such files shall be as prescribed in FAR
4.805.

604.805 Storage, handling, and disposal of
contract files.

Heads of contracting activities shall
prescribe procedures for handling,
storing, and disposing of contract files.
Additional guidance on records
management may be found in 5 FAM.

Subpart 604.13 Personal Identity
Verification

m 14. Revise the subpart 604.13 heading
to read as set forth above.

604.1300 and 604.1301
604.1301 and 604.1303]

m 15. Redesignate sections 604.1300 and
604.1301 as sections 604.1301 and
604.1303, respectively.

[Redesignated as

604.1301-70 [Redesignated as 604.1303—
70]

m 16. Redesignate section 604.1301-70
as 604.1303-70 and revise it to read as
follows:

604.1303-70 DOSAR contract clause.

The contracting officer shall insert the
clause at 652.204—70, Department of
State Personal Identification Card Policy
and Procedures, in solicitations and
contracts that require contractor
employees to perform on-site at a DOS
location and/or that require contractor
employees to have access to DOS
information systems.

m 17. Add subparts 604.16, 604.70,
604.71, and 604.72 to read as follows:

Subpart 604.16—Unique Procurement
Instrument Identifiers

604.1601

(c)(1) Procurement Instrument
Identifier (PIID). Uniform numbers shall
be assigned to all DOS procurement
instruments, domestic and overseas.
The numbering system applies to all
contracts, purchase orders, and other
related instruments, including
solicitation documents and delivery
orders. This includes instruments
executed by DOS contracting officers on
behalf of other federal agencies. It does
not include requisitions submitted to a
contracting activity, or to instruments
awarded under Federal assistance
arrangements, e.g., grants, cooperative
agreements, and loans. Numbers shall
be placed in appropriate spaces on
government forms and appear on all

Policy.

documentation intended to support
official contract files.

(2) Responsibility. Heads of
contracting activities are responsible for
enforcing compliance with the uniform
numbering system. Heads of contracting
activities shall develop and maintain a
system for assigning and recording
contract numbers that conforms to this
section.

(3) Instrument identification numbers.
A 13-character “alpha-numeric”
designator shall be assigned to all DOS
procurement instruments. Positions
(beginning at the left) one through six
shall identify the purchasing office;
positions seven and eight, the fiscal year
in which the number is assigned;
position nine, a symbol designating a
type of procurement instrument; and
positions ten through thirteen, a four-
position serial number.

(i) The first six positions shall
commence with “S” to designate a DOS-
issued contract. The remaining five
characters shall identify the activity
preparing the instrument. Domestic and
overseas contracting activities shall
assign the character codes using the
five-digit designator from the listing at
http://www.aopeprocurement
reports.com/ReportServer OPEMS2008/
Pages/ReportViewer.aspx? % 2fDOS
Report% 2fPostCode
List&rs:Command=Render. DOS
organizations not listed shall contact A/
OPE for assignment of an office code.

(ii) The seventh and eighth positions
shall be the last two digits of the fiscal
year in which the number is assigned.

(iii) The ninth position shall be a
capital letter assigned to indicate the
type of instrument, as follows:

(A) Blanket Purchase Agreement ......... A
(B) Invitation for Bids .........cccccoeeveeenenne B
(C) Contract (includes letter contracts,
contracts incorporating basic agree-
ments and basic ordering agree-
ments)
(D) Indefinite Delivery Contract ...
(E) Reserved. Do not use
(F) Delivery/Task Order (includes or-
ders placed against all U.S. Govern-
ment contracts, whether issued by
DOS or another agency) .........cccceeuue
(G) Basic Ordering Agreement ...
(H) Basic Agreement .........cccccoeeveeeneene
(I) Request for Information/Comment ...
(J) Reserved. Do not use
(
(

mo o

Xe—I®m

K) Reserved. Do not use

L) Orders under Blanket Purchase
Agreements ..o,

(M) Purchase Order ...........

(N) Reserved. Do not use .

(O) Do not use this letter .............

(

(

(

P) Personal services contract ....
Q) Request for Quotations
R) Request for Proposals ....................

OUTVOZZr



http://www.aopeprocurementreports.com/ReportServer_OPEMS2008/Pages/ReportViewer.aspx?%2fDOSReport%2fPostCodeList&rs:Command=Render
http://www.aopeprocurementreports.com/ReportServer_OPEMS2008/Pages/ReportViewer.aspx?%2fDOSReport%2fPostCodeList&rs:Command=Render
http://www.aopeprocurementreports.com/ReportServer_OPEMS2008/Pages/ReportViewer.aspx?%2fDOSReport%2fPostCodeList&rs:Command=Render
http://www.aopeprocurementreports.com/ReportServer_OPEMS2008/Pages/ReportViewer.aspx?%2fDOSReport%2fPostCodeList&rs:Command=Render
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(iv)(A) The tenth through thirteenth
positions shall be the serial number for
the instrument. A separate set of serial
numbers may be used for any type of
instrument listed in paragraph (c)(3)(iii)
of this section. Each series of numbers
for the same activity shall begin with
the number 0001 at the start of each
fiscal year.

(v)(A) The following illustrates a
properly configured contract number for
the first number assigned to a fiscal year
2015 contract awarded by the
Department of State, Embassy Ottawa:
SCA525-15-C—-0001

(B) Use of the dashes to separate the
individual elements of the series is
optional; however, when reporting
individual contract actions to the
Federal Procurement Data System (see
FAR subpart 6.4), dashes shall not be
used.

(C) Contracting activities are
authorized to use the first digit of the
serial number (position 10) to establish
discrete series of numbers. For example,
the ““1000” series may be reserved for
Bureau of Consular Affairs requirements
(domestic), or the ““1000” series may be
reserved for Economic section
requirements (overseas). Use of discrete
series is appropriate generally for
activities handling large numbers of
transactions and can provide useful
management information.

(4) Solicitation amendment and
contract modification numbers.
Solicitation amendments are to be
numbered sequentially, beginning with
the alpha designator “A,” e.g., A001.
Contract modifications shall also be
numbered sequentially, beginning with
the alpha designator “M,” e.g., M001.

Subpart 604.70—Contract Review

604.7001 PO]iCy.
604.7002 Procedures.

Subpart 604.70—Contract Review

604.7001 Policy.

The contracting officer shall review
each proposed contractual document
and its supporting file for completeness
and accuracy. Each contract file shall
contain all pertinent information
applicable to the proposed action. Each
contract file should be in sufficient
detail to permit reconstruction of all
significant events by any subsequent
reviewer without referral to the
individual responsible for the
contractual action.

604.7002 Procedures.

(a) Overseas contracting activities. (1)
A/OPE reviews all procurements that
exceed the warrant levels of post
contracting officers. Post contracting
officers may request A/OPE review and

assistance for transactions below this
level.

(2) Personal services agreements.
Prior A/OPE approval is not applicable
to personal services agreements, as they
are not subject to procurement statute
and regulation.

(b) Domestic contracting activities
and Regional Procurement Support
Offices. A/OPE reviews domestic
acquisitions as described in the A/LM/
AQM Quality Assurance Plan.

(c) Delegation or waiver. The
Procurement Executive may delegate or
waive the review requirements. In such
instances, the Procurement Executive
shall provide to each head of the
contracting activity, as appropriate, a
written delegation or waiver of these
requirements.

Subpart 604.71—Procurement Quality

Assurance Program

604.7101 Purpose.

604.7102 Contracting activity reviews.

604.7102—1 Peer reviews.

604.7102—2 Form and scope of review

604.7102-3 Approval.

604.7103 Review by Assistant Legal
Adviser for Buildings and Acquisitions
(L/BA).

Subpart 604.71—Procurement Quality
Assurance Program

604.7101 Purpose.

A procurement quality assurance
program is essential to the effective
operation of each domestic contracting
activity. Each domestic contracting
activity and RPSO shall develop a
quality assurance plan for review and
approval of contract actions to ensure
that all requirements of law, regulation,
Departmental policy, and sound
procurement practices are met, the
taxpayer’s interests are adequately
protected, and the Department’s mission
is well-served. Post quality assurance
includes A/OPE review of actions
exceeding warrant levels and Staff
Assistance Visits (SAVs).

604.7102 Contracting activity reviews.

604.7102-1 Peer reviews.

All contract actions above the
simplified acquisition threshold shall be
independently reviewed by at least one
other qualified contracting professional.
This includes solicitations, contracts,
contract modifications, and delivery/
task orders. This requirement is waived
for overseas posts and RPSOs that have
only one qualified contracting
professional.

604.7102-2 Form and scope of review
(a) The review shall focus on both

compliance with statutory/regulatory

requirements as well as good

contracting practices. Reviews shall be
included in the official contract file
along with documentation regarding the
actions taken in response to the review.

(b) Reviews should be limited in time
to prevent unnecessary procurement
lead-time, but thorough in scope,
considering all documents in the
contract file and all relevant contracting
issues. Checklists may be used to
facilitate a thorough review, as
appropriate.

604.7102-3 Approval.

The solicitation, contract, or contract
modification being reviewed shall not
be issued until all review comments
requiring corrective action are
satisfactorily resolved. Waivers shall not
be granted except in unusual
circumstances, and shall be approved in
advance by the head of the contracting
activity.

604.7103 Review by Assistant Legal
Adviser for Buildings and Acquisitions
(L/BA).

(a) L/BA shall review solicitations,
contract awards, and delivery orders
against GSA Federal Supply Schedule
contracts exceeding $1 million that are
generated by domestic contracting
activities, including RPSOs. L/BA shall
also review domestic contract
modifications exceeding $1 million if
the scope or ceiling of the contract may
be in question. This review is not
required for modifications exercising
priced options, incremental funding
modifications, and similar actions that
do not involve questions regarding the
scope or ceiling of the contract.

(b) L/BA shall also review and
approve any nonpersonal services
contract, purchase order or blanket
purchase agreement to be awarded to an
individual who is a U.S. citizen.

Subpart 604.72—Secure Procurement
for Controlled Access Areas

604.7201 Policy.

A/LM issues procedures for the
acquisition of secure items that are
needed by overseas posts. Posts shall
contact A/LM/AQM regarding secure
procurement matters, and shall consult
the periodic guidance issued by A/LM
on this subject.

PART 605—PUBLICIZING CONTRACT
ACTIONS

Subpart 605.2—Synopses of Proposed
Contract Actions

m 18. Revise the subpart 605.2 heading
to read as set forth above.

m 19. Add section 605.207 to read as
follows:
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605.207 Preparation and transmittal of
synopses.

(a)(1) Contracting officers at overseas
posts shall submit notices of proposed
contract actions to A/OPE for electronic
transmittal to the GPE. Alternately,
posts may obtain a user ID and
password that allows direct registration
and issuance of the notice in the GPE.
Posts should contact A/OPE for
assistance in obtaining the ID and
password if they choose to directly
input the notice information.

m 20. Revise the heading of section
605.403 to read as follows:

605.403 Requests from Members of
Congress.
* * * * *

PART 606—COMPETITION
REQUIREMENTS

m 21. Revise the heading of section
606.202 to read as follows:

606.202 Establishing or maintaining
alternative sources.
* * * * *

606.302-6 [Amended]

m 22. In section 606.302—6, in paragraph
(c)(1) introductory text, remove “12958”
and add in its place 13526 in two
places and remove “Office of Security
Infrastructure” and add in its place
“Security Infrastructure Directorate”.

m 23A. Add section 606.303 heading to
read as follows:

606.303 Justifications.

* * * * *

m 23B. Add section 606.303—2 to read as
follows:

606.303-2 Content.

(a) All justifications shall address the
requirements of FAR 6.303-2. A sample
Justification for Other than Full and
Open Competition for acquisitions by
both overseas posts and domestic
contracting activities is available on the
A/OPE Intranet Web site. Use of the
format for overseas posts is mandatory;
domestic contracting activities may
develop their own format based on the
sample. In addition, sample formats are
provided for posts to justify motor
vehicle and household appliance
purchases made in accordance with the
Department’s standardization program
(see 606.370(b)). All applicable
approvals are as indicated on the
formats. The justification must be
completed and signed by the
appropriate individuals.

(b)(9) All justifications for
acquisitions exceeding $5 million shall
include a copy of the acquisition plan,
as required by 607.103(d).

606.304 [Amended]

m 24. Amend section 606.304 as follows:
m a. In paragraph (a)(2), remove “over
$550,000 but not exceeding $11.5
million” and add in its place “within
the dollar range set forth in FAR
6.304(a)(2)” and remove ‘‘competition
advocate” and “Competition Advocate”
and add in their place “advocate for
competition” and “Advocate for
Competition”, respectively; and

m b. Remove paragraph (d).

606.304-70 [Amended]

m 25. In section 606.304—70, remove
“Competition Advocate” and add in its
place “Advocate for Competition”.

606.370 [Amended]

m 26. In section 606.370, in paragraphs
(a) and (b), remove “41 U.S.C 253(c)(1),”
and add in its place “41 U.S.C.
3304(a)(1)” and in two places in
paragraph (b), remove “competition
advocate” and add in its place
“advocate for competition”.

606.501 [Amended]

m 27A. In section 606.501, in paragraphs
(a) and (b), remove “Competition
Advocate” and add in its place
“Advocate for Competition” and in
three places in paragraph (b), remove
“competition advocate” and add in its
place “advocate for competition”.

606.501-70 [Amended]

m 27B. In section 606.501-70, remove
“competition advocate” and add in its
place “advocate for competition”.

606.570 [Amended]

m 28. In section 606.570, remove
“Competition Advocate” and add in its
place “Advocate for Competition”.

PART 607—ACQUISITION PLANNING

m 29. Add section 607.102 to read as
follows:

607.102 Policy.

It is the Department’s policy that
every acquisition be conducted and the
contract file documented in
conformance with the requirements for
acquisition planning pursuant to FAR
part 7.

m 30.In §607.103, add paragraphs (d)
and (j) to read as follows:

607.103 Agency-head responsibilities.
* * * * *

(d) Domestic requirements offices
must develop a formal, written
acquisition plan for all acquisitions
exceeding $5 million. This includes
base period plus all option years. The
plan shall address the content
requirements of FAR 7.105.

(j) Acquisition plans for service
contracts with an anticipated annual
expenditure exceeding $25 million must
be approved by the bureau Assistant
Secretary.

m 31. Add section 607.105 to read as
follows:

607.105 Contents of written acquisition
plans.

(b)(10) Acquisition Plans for support
of contract administration and other
tasks closely related to inherently
governmental functions must include a
determination that the services being
requested are not inherently
governmental and a risk mitigation
strategy. Procurement Information
Bulletin (PIB) 2011-11, Attachment 1,
lists functions requiring additional
oversight and potential mitigation
strategies.

(b)(19) Acquisition Plans must
include planning for contract
administration. Planning shall be
developed by the bureau technical
program office and should consider an
initial assessment of resources required
for contractor oversight, support, travel
and communications. Planning should
take into account the need for multiple
technical monitors based on geographic
dispersion and multiple technical
disciplines. Program offices must
identify financial and other resources
that are reserved for implementation of
contract administration.

m 32. Add subpart 607.5, consisting of
section 607.503, to read as follows:

Subpart 607.5—Inherently
Governmental Functions

607.503 Policy.

(e) Requirements offices shall provide
to the contracting officer a written
determination that none of the functions
to be performed are inherently
governmental. This determination shall
be included with the procurement
request package, which is transmitted to
the contracting officer to initiate an
action. The Form DS—4208 may be used
to meet this requirement. The
contracting officer shall obtain review
from the Assistant Legal Adviser for
Buildings and Acquisitions (L/BA) of
any request package that the contracting
officer determines raises substantial
questions as to the performance of
inherently governmental functions.
Disagreements regarding the
determination shall be resolved by the
head of the contracting activity.

m 33. Add part 608 to read as follows:
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PART 608—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

Subpart 608.8—Acquisition of Printing and
Related Services

608.802 Policy.

Subpart 608.70—Acquisition of Official

Vehicles by Overseas Contracting Activities

608.7001 Definitions.

608.7002 Acquisitions for the Department
of State.

608.7003 Acquisitions on behalf of other
Federal agencies.

Authority: 22 U.S.C. 2651a, 41 U.S.C. 1702
and 48 CFR chapter 1.

Subpart 608.8—Acquisition of Printing
and Related Services

608.802 Policy.

(a)(4) In accordance with Section 2(a)
of the State Department Basic
Authorities Act of 1956, as amended (22
U.S.C. 2669), overseas printing and
binding services may be acquired from
sources other than the Government
Printing Office.

(b) The DOS central printing authority
is the Director, Global Publishing
Solutions under the Deputy Assistant
Secretary for Global Information
Services.

Subpart 608.70—Acquisition of Official
Vehicles by Overseas Contracting
Activities

608.7001 Definitions.

Official vehicle means a U.S.
Government-owned or leased motor
vehicle that is fueled by petroleum or
electric batteries, has a minimum of four
wheels, and is designed primarily for
use on highways, such as sedans, station
wagons, buses, carryalls, and trucks.

608.7002 Acquisitions for the Department
of State.

(a) A/LM funds and controls the
acquisition of official vehicles required
by overseas posts. Accordingly, any
acquisition of official vehicles by
overseas contracting activities must be
approved and authorized in advance by
A/LM.

(b) GSA is the mandatory source for
U.S. manufactured vehicles acquired in
the United States. Purchase requests are
submitted by A/LM to GSA on behalf of
overseas posts. Overseas posts shall use
U.S. manufactured vehicles unless
justified as described in paragraph (c) of
this section.

(c) Overseas posts may acquire non-
U.S. manufactured vehicles only in
special cases that are approved in
advance. Requests to purchase non-U.S.
manufactured vehicles may be justified
under the conditions specified in 6
FAM 228.9-3(B)(c). The request shall be

submitted to A/LM for approval. If
approval is granted to acquire non-U.S.
manufactured vehicles from the local
economy, overseas posts shall follow
the normal procedures in the FAR.

(d) Standardization of motor vehicles
shall follow the procedures in 606.370.

608.7003 Acquisitions on behalf of other
Federal agencies.

(a) Acquisition of U.S. manufactured
vehicles. (1) GSA is the mandatory
source for official vehicles purchased in
the United States for all Federal
agencies. Non-DOS agencies must have
a waiver from GSA that allows them to
acquire official vehicles from sources in
the United States other than GSA, in
accordance with the Federal Property
Management Regulation, 41 CFR 101-
38.104.

(2) DOS overseas contracting activities
shall not obtain GSA waivers or acquire
vehicles through GSA or directly from
sources in the United States on behalf
of other agencies. Requests to acquire
vehicles in this manner shall be
returned to the requesting agency
without action, and the agency
instructed to use its own contracting
personnel or GSA for this purpose.

(b) Acquisition from non-U.S. sources.
No GSA waiver is required for official
vehicles purchased outside the United
States from non-U.S. sources. Normal
acquisition procedures shall be
followed. However, contracting officers
should be aware that statutory ceilings
apply to the acquisition of passenger
vehicles (i.e., sedans and station
wagons) (see P.L. 103—329), so other
agencies shall not request that posts
acquire vehicles without providing an
analysis of how the price compares with
this ceiling.

PART 609—CONTRACTOR
QUALIFICATIONS

m 34. Add section 609.402 to subpart
609.4 to read as follows:

609.402 Policy.

The Procurement Executive is the
agency head’s designee to be the
debarring official and the suspending
official.

609.403 [Amended]

m 35. In section 609.403, remove the
definitions of “Debarring official”” and
“Suspending official.”

m 36. Revise sections 609.404 and
609.404-70 to read as follows:

609.404 System for Award Management
Exclusions.

A/OPE shall accomplish the agency
responsibilities prescribed in FAR
9.404(c)(1) through (6). The authority to

establish procedures prescribed in FAR
9.404(c)(7) is delegated, without power
of redelegation, to the head of the
contracting activity.

609.404-70 Specially Designated
Nationals List.

Contracting officers shall not award to
any of the entities listed on the
Specially Designated Nationals (SDN)
List, available on the Department of
Treasury’s Office of Foreign Assets
Control Web site at http://
www.treas.gov/ofac/. Contracting
officers shall consult this list prior to
award for any dollar amount. This list
is included in searches conducted on
the System for Award Management
(SAM) Web site at https://www.sam.gov.

PART 613—SIMPLIFIED ACQUISITION
PROCEDURES

m 37. Add sections 613.302, 613.302—1,
613.302-5, and 613.302—5-70 to read as
follows:

613.302 Purchase orders.

613.302-1

(d) The contracting officer shall
distribute copies of each purchase order
in conformance with subpart 604.2.

General.

613.302-5 Clauses.

The contracting officer shall ensure
that the appropriate clauses prescribed
in FAR part 13 are added or
incorporated by reference on all
purchase orders with both U.S. and
foreign vendors.

613.302-5-70 DOSAR clauses.

In addition to the appropriate FAR
clauses, each purchase order shall
incorporate all DOSAR clauses required
for or applicable to the acquisition. The
DOSAR clauses may be incorporated by
reference.

m 38. Add section 613.303—1 to read as
follows:
613.303-1

BPAs shall not be used to acquire pest
control services.

m 39. Add section 613.303—6 to read as
follows:

General.

613.303-6 Review procedures.

(a) Contracting officers shall conduct
an annual internal review to ensure that
authorized BPA procedures are being
followed and report the results of the
review, including needed corrective
action, to the head of the contracting
activity.

m 40. Add sections 613.307 and
613.307-70 as follows:


http://www.treas.gov/ofac/
http://www.treas.gov/ofac/
https://www.sam.gov
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613.307 Forms.

(b)(2) Other than commercial items.
The OF-347 shall be mandatory for use
by domestic contracting activities for
issuing purchase orders, delivery orders,
and BPAs, unless ordering against
another Federal agency contract that
stipulates a different form (e.g., DD—
1155, Order for Supplies or Services:)
or, unless the Procurement Executive
has approved another form. The OF-347
may also be used as a voucher. In lieu
of the OF-347, DOS overseas
contracting activities may use the DS—
2076, Purchase Order, Receiving Report,
and Voucher; and DS-2077,
Continuation Sheet. Contracting
activities may use the Optional Form
(OF) 127, Receiving and Inspection
Report, for documenting receipt and
inspection.

613.307-70 File folders for purchase
orders, delivery orders, blanket purchase
agreements, and purchase card
transactions.

Contracting officers shall use Forms
DS-1918, Purchase Order File; DS—
1919, Delivery Order File; DS—1920,
Blanket Purchase Agreement (BPA) File;
and DS-3014, Purchase Card
Transaction File (Actions Exceeding
$3,000 Through $25,000), to record
relevant data and document those
acquisitions, respectively.

PART 615—CONTRACTING BY
NEGOTIATION

m 41. In section 615.303, add a sentence
to the end of paragraph (a) to read as
follows:

615.303 Responsibilities.

(a) * * * The HCA is delegated
authority to appoint someone other than
the contracting officer as source
selection authority for a particular
acquisition.

m 42. Add subpart 615.4 to read as
follows:

Subpart 615.4—Contract Pricing

615.404 Proposal analysis.
615.404—4 Profit.

Subpart 615.4—Contract Pricing
615.404 Proposal analysis.

615.404-4 Profit.

(b)(2) It is the Department’s policy to
use the structured approach for profit/
fee analysis contained in the
Department of Health and Human
Services’ (HHS) FAR Supplement (see
48 CFR chapter 3), for acquisitions
awarded by domestic contracting
activities and RPSOs. This document
may be accessed from A/OPE’s
Acquisition Web site (see 601.105-3).

Contracting officers shall follow these
procedures. HHS Form 674, Structured
Approach Profit/Fee Objective, or an
equivalent form, may be used to
document the profit/fee analysis. If
more than one pre-negotiation cost
objective is developed (e.g., high and
low), a separate form should be
completed for each. The contracting
officer shall ensure that a written
explanation is attached to the form
justifying the weights chosen for each
cost category or factor. This approach
considers the factors outlined in FAR
15.404-4(d).

(c)(4)(1)(B) In accordance with a
delegation from OBO, overseas posts
may request a waiver from A/OPE if
post is unable to negotiate a price for
architect-engineer services within the
six percent price limitation. To obtain a
waiver, the contracting officer must
send the following information to A/
OPE:

(1) Description of project;

(2) Estimated dollar amount, with cost
breakdown; and,

(3) Description of negotiation efforts.

PART 616—TYPES OF CONTRACTS

m 43. Add subpart 616.1 as follows:

Subpart 616.1—Selecting Contract Types

616.102 Policies.
616.102—70 Overseas posts.
616.103 Negotiating contract types.

Subpart 616.1—Selecting Contract
Types

616.102 Policies.

616.102-70 Overseas posts.

Pursuant to 601.601-70(a)(1)(i), no
authority is delegated to overseas posts
to enter into cost-reimbursement, fixed-
price incentive, or fixed-price
redeterminable contracts, unless the
Procurement Executive’s approval is
obtained. Such requests shall be
submitted by the head of the contracting
activity on a case-by-case basis.

616.103 Negotiating contract types.

(d) The Procurement Executive has
issued class determinations for the
following categories of contracts
awarded by overseas contracting
activities: painting, vehicle insurance,
vehicle rental, alarm installation, cell
phone rental, janitorial, hotel and cost
per copy services; gardening and
maintenance services; and packing/
shipping services. Copies may be found
in the Overseas Contracting and
Simplified Acquisition Guidebook.
Contracting officers need not develop
their own determinations provided that
they use A/OPE’s model solicitations.
Contracting officers shall place a copy of

the appropriate determination in the
contract file.

616.505 [Amended]

m 44. In section 616.505, in paragraph
(b)(5), remove the word “contract’” and
remove “Competition Advocate” and
add in its place “Advocate for
Competition”.

PART 617—SPECIAL CONTRACTING
METHODS

617.201 and 617.201-70 [Removed]

m 45. Remove sections 617.201 and
617.201-70.

PART 619—SMALL BUSINESS
PROGRAMS

619.201 [Amended]

m 46. In section 619.201, in paragraphs
(a), (b), (d)(18), and (£)(1), remove “A/
SDBU” and add in its place “OSDBU”’;

619.202-70 [Amended]

m 47. Amend 619.202-70 as follows:

m a. In paragraphs (e)(3), (j)(1), G)(2),
(k)(1), (K)(2), (m)(2), (m)(3), (m)(4), (n)(1)
and (n)(2), remove “A/SDBU” and add
in its place “OSDBU”;

m b. In paragraph (n)(2), revise the word
“recission” to read ‘“‘rescission”’; and

m c. In paragraph (0)(1), remove the
phrase “exceeding $500,000”’ and add
in its place “exceeding $650,000”" and
remove “$1,000,000” and add in its
place “$1,500,000".

619.402-70 [Amended]

m 48.In section 619.402—-70, remove “A/
SDBU” and add in its place “OSDBU”.

619.506 [Amended]

m 49. In section 619.506, in paragraph
(b), remove “A/SDBU” and add in its
place “OSDBU”".

Subpart 619.6—Certificates of
Competency and Determinations of
Responsibility

m 50. Revise the subpart 619.6 heading
as set forth above.
619.602-1 [Amended]

m 51. In section 619.602—1, remove “A/
SDBU” and add in its place “OSDBU”.

619.705-4 [Amended]

m 52. In section 619.705—4, remove “A/
SDBU” and add in its place “OSDBU”.

619.705-6-70 [Amended]

m 53. In section 619.705-6-70, in
paragraphs (a) and (b), remove “A/
SDBU” and add in its place “OSDBU”.
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619.803-70 [Amended]

m 54. In section 619.803—70, remove “A/
SDBU” and add in its place “OSDBU”.

619.803-71 [Amended]

m 55. Amend 619.803-71 as follows:

m a. In the introductory text, remove
““$100,000” and add in its place
“$150,000” in both places it occurs;

m b. In paragraph (b), remove “Central
Contractor Registration database
(http://www.ccr.gov)” and add in its
place “System for Award Management
(https://www.sam.gov)”’; and

m c. In paragraph (d), in the second
sentence, remove ‘“clause” and “DOSAR
Clause” and in the last sentence, remove
“A/SDBU and add in its place
“OSDBU”".

m 56. Revise section heading for
619.804—3-70 to read as follows:

SBA Acceptance Under MOUs for
Acquisitions Exceeding $150,000.

* * * * *

619.805-2 [Amended]

m 57.1In 619.805-2, in paragraph (b),
remove “$100,000” and add in its place
“$150,000”.

619.811-1 [Amended]

m 58.In619.811-1:

m a. In paragraph (d)(1), remove “41
U.S.C 253(c)(5),” and add in its place
“41 U.S.C. 3304(a)(5)”;

m b. In paragraph (d)(2), remove the
word “DOSAR”;

m c. In paragraph (d)(3), remove
“$100,000” and add in its place
“$150,000”’; and

m d. In paragraph (d)(4), remove “A/
SDBU and add in its place “OSDBU”.

619.811-3 [Amended]

m 59. In section 619.811-3, in paragraph
(d), remove “$100,000”” and add in its
place “$150,000”” and in paragraph (e),
remove “DOSAR”.

619.812 [Amended]

m 60. In section 619.812, in paragraph
(d), remove “DOSAR”.

m 61. Add section 619.870 to read as
follows:

619.870 Acquisition of technical
requirements.

(a) Offering letter. When a decision
has been made by OSDBU and the
contracting officer to process an
acquisition through the SBA under the
8(a) program, the contracting activity
shall promptly send to the applicable
SBA office a letter offering the
acquisition to the SBA, with an
information copy to the Small and
Disadvantaged Business Utilization

Specialist. The offering letter should
transmit the statement of work,
purchase description, technical data
package, or specifications and such
other information deemed necessary by
the contracting officer.

(b) The contracting officer has greater
latitude in holding discussions with the
business concerns being considered
under an 8(a) program acquisition if
under the $4 million competitive
threshold for 8(a) competition than
under a non-8(a) program acquisition.
Informal assessments of potential 8(a)
sources shall be within the parameters
of 13 CFR 124.308(g). The technical
evaluation must be carefully reviewed
to determine if any source declared to
be unacceptable is capable of being
made acceptable.

PART 622—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

m 62. Revise the section 622.404
heading to read as follows:

622.404 Construction Wage Rate
Requirements statute wage determinations.

* * * * *

622.404-3 [Amended]

m 63. In section 622.404—3, remove
“601.603-70” and add in its place
“601.601-70", and add “FAR”
immediately before “22.404—3(b) and
(d)”.

622.406-8 [Amended]

m 64. In 622.406-8, paragraph (a),
remove ‘‘chief of the contracting
activity”” and add in its place “head of
the contracting activity”.

Subpart 622.6—Contracts for
Materials, Supplies, Articles, and
Equipment Exceeding $15,000

m 65. Revise the subpart 622.6 heading
to read as set forth above.

Subpart 622.13—Equal Opportunity for
Veterans

m 66. Revise the subpart 622.13 heading
to read as set forth above.

PART 623—ENVIRONMENT, ENERGY
AND WATER EFFICIENCY,
RENEWABLE ENERGY
TECHNOLOGIES, OCCUPATIONAL
SAFETY, AND DRUG-FREE
WORKPLACE

m 67. Add subpart 623.2, consisting of
section 623.204, to read as follows:

Subpart 623.2—Energy and Water
Efficiency and Renewable Energy

623.204 Procurement exemptions.

The head of the contracting activity is
the agency head’s designee for the
purpose of executing the written
determination to not purchase ENERGY
STAR® or FEMP-designated products.”

623.302-70 [Amended]

m 68. In section 623.302-70, in the first
sentence, remove ‘“which” and add in
its place “that”.

Subpart 623.4—Use of Recovered
Materials and Biobased Products

m 69. Revise the subpart 623.4 heading
to read as set forth above.

PART 624—PROTECTION OF PRIVACY
AND FREEDOM OF INFORMATION

624.202 [Redesignated as 624.203]
m 70. Redesignate 624.202 as 624.203.

PART 625—FOREIGN ACQUISITION

Subpart 625.1—Buy American—
Supplies

m 71. Revise the subpart 625.1 heading
to read as set forth above.

Subpart 625.2—Buy American—
Construction Materials

m 72. Revise the subpart 625.2 heading
as set forth above.

625.7002 [Amended]

m 73. In section 625.7002, remove
“DOSAR”.

PART 627—PATENTS, DATA, AND
COPYRIGHTS

Subpart 627.2—Patents and
Copyrights

m 74. Revise the subpart 627.2 heading
as set forth above.

627.203 and 627.203-6 [Redesignated as
627.201 and 627.201-2]

m 75. Redesignate sections 627.203 and
627.203—6 as 627.201 and 627.201-2.
m 76A. Revise the newly redesignated

section 627.201 heading to read as
follows:

627.201
liability.

Patent and copyright infringement

m 76B. In newly redesignated section
627.201-2:

m a. Revise the section heading.

m b. Designate the text as paragraph (e).
m c. Revise newly designated paragraph
(e).

The revision reads as follows:


https://www.sam.gov
http://www.ccr.gov
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627.201-2 Contract clauses.

(e) The Procurement Executive is the
agency head’s designee for the purposes
of FAR 27.201-2(e).

Subpart 627.3—Patent Rights under
Government Contracts

m 77. Revise the subpart 627.3 heading
to read as set forth above.

627.303 [Amended]

m 78. In the first sentence of section
627.303, remove ‘‘for the purposes of”
and add in its place “‘to make the
determinations addressed in’” and, in
the second sentence, add “proposed to
be” between ‘‘Determinations” and
“issued”.

627.304-5 [Redesignated as 627.304—4]
m 79. Redesignate section 627.304-5 as
627.304—4.

627.304-4 [Amended]

m 80. In newly redesignated section
627.304—4, remove “FAR 27.304-5" and
add in its place “FAR 27.304—4" and
remove “FAR 27.304-5(b)”” and add in
its place “FAR 27.304—4(b)”.

PART 628—BONDS AND INSURANCE

Subpart 628.1—Bonds and Other
Financial Protections

m 81. Revise the subpart 628.1 heading
to read as set forth above.

Subpart 628.2—Sureties and Other
Security for Bonds

m 82. Revise subpart 628.2 heading to
read as set forth above.

628.305 [Amended]

m 83. In section 628.305, remove
paragraph (c).

628.309-70 [Amended]

m 84. In section 628.309-70, remove the
last sentence in paragraph (b) and
remove paragraph (c).

PART 631—CONTRACT COST
PRINCIPLES AND PROCEDURES

631.205-6 [Amended]

m 85. In section 631.205-6, redesignate
paragraph (g)(3) as (g)(6).

PART 632—CONTRACT FINANCING

m 86. Add section 632.006-3 to read as
follows:

632.006-3 Responsibilities.

(b) DOS personnel shall report
immediately and in writing any
apparent or suspected instances where
the contractor’s request for advance,

partial, or progress payments is based
on fraud. The report shall be made to
the contracting officer and the Assistant
Inspector General for Investigations. The
report shall outline the events, acts, or
conditions which indicate the apparent
or suspected violation and include all
pertinent documents. The Assistant
Inspector General for Investigations will
investigate, as appropriate. If
appropriate, the Office of the Inspector
General will provide a report to the
Procurement Executive.

632.705 [Redesignated as 632.706]

m 87. Redesignate section 632.705 as
632.706.

632.705-70 [Redesignated as 632.706-70]

m 88. Redesignate section 632.705-70 as
632.706—70.

PART 633—PROTESTS, DISPUTES,
AND APPEALS

633.103 [Amended]

m 89. In section 633.103, in paragraph
(d)(4), remove “Competition Advocate”
and add in its place “Advocate for
Competition”.

m 90. In section 633.203, designate the
current text as paragraph (b) and add
paragraph (c) to read as follows:

633.203 Applicability.

(c) The Agency Board of Contract
Appeals for the Department of State is
the United States Civilian Board of
Contract Appeals (CBCA). See http://
www.cbca.gsa.gov.

633.214-70 [Amended]

m 91. In section 633.214-70—

m a. In paragraph (a), remove “Contract
Disputes Act” and add in its place
“Disputes statute (41 U.S.C. chapter
71)”.

m b. In paragraphs (c) introductory text
and (c)(2), remove “GSBCA” and add in
its place “CBCA”".

m c. In paragraph (d), last sentence,
remove from the parentheses
“simplified acquisition limitation”” and
add in its place “simplified acquisition

threshold”.
633.270 [Removed]
m 92. Remove section 633.270.

PART 636—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

636.202 [Removed]
m 93. Remove section 636.202.

636.513 [Amended]

m 94. In section 636.513, in paragraph
(a), remove “DOSAR” and add in its
place “the clause at”.

636.570 [Amended]

m 95. In section 636.570, in paragraph
(a)(3), remove “DOSAR”.

m 96. Add section 636.602—4 to read as
follows:

636.602—-4 Selection authority.

(a) For acquisitions conducted by A/
LM/AQM on behalf of the Bureau of
Overseas Buildings Operations, the final
selection decision shall be made by the
Director/Chief Operating Officer of the
Bureau of Overseas Buildings
Operations, with the concurrence of the
contracting officer and L/BA. For other
domestic acquisitions, the selection
decision shall be made by an individual
designated by the Assistant Secretary of
State for Administration. For
acquisitions conducted by overseas
posts, the selection decision shall be
made by the contracting officer.”

m 97. Add section 636.606 to read as
follows:

636.606 Negotiations.

(a) Contracting officers at overseas
posts may request a waiver from A/OPE
if the contracting officer is unable to
negotiate a fee within the six percent
limitation. See 615.404—4(c)(4)(1)(B).”

PART 637—SERVICE CONTRACTING

m 98. In section 637.102, add paragraph
(c) to read as follows:

637.102 Policy.

(c) Any Acquisition Plan or
procurement request package for
services expected to exceed $25,000
shall include a Form DS-4208
completed by the requiring activity.
Instructions for completing the DS—-4208
may be found at http://
aopepd.a.state.gov/Content/documents/
DS-4208-Instructions.docx.

m 99. Amend section 637.103 by
designating the current text as
paragraph (a)(2) and adding paragraph
(e) to read as follows:

637.103 Contracting officer responsibility.
* * * * *

(e) The Contracting Officer shall
review the Forms DS—4208 submitted by
requiring activities, not contract for
inherently governmental functions and
assist in implementation of mitigation
strategies for efforts that are closely
associated with inherently
governmental functions. A copy of the
DS—-4208 shall be retained in the
contract file.

637.104 [Amended]

m 100. Amend section 637.104 by
designating the current text as
paragraph (e).


http://aopepd.a.state.gov/Content/documents/DS-4208-Instructions.docx
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m 101. Revise the heading for section
637.104-70 to read as follows:

637.104 DOS authorities for personal
services contracts.
* * * * *

m 102. Add section 637.104—71 to read
as follows:

637.104-71 Personal services agreements.

(a) Applicability. This section applies
only to personal services agreements
(PSAs) awarded under the authority of
22 U.S.C. 2669(c).

(b) Definition. “Personal Services
Agreement (PSA)” is a method of
employment using the statutory
authority under 22 U.S.C. 2669(c). The
Procurement Executive has delegated
program management responsibility for
PSAs awarded under the Department of
State basic authority at 22 U.S.C.
2669(c). When applied to U.S. citizens
hired under this authority, the term
“PSA Plus” is normally used.

(c) Policy. DOS contracting officers at
overseas posts should not award any
personal services contracts that are
subject to acquisition statutes and
regulations.

(d) Authority. (1) The Foreign
Relations Authorization Act, Fiscal
Years 1994 and 1995, amended section
2(c) of the State Department Basic
Authorities Act of 1956 (22 U.S.C.
2669(c)) by revising the Department’s
authority. This language states: “and
such contracts are authorized to be
negotiated, the terms of the contracts to
be prescribed, and the work to be
performed, where necessary, without
regard to such statutory provisions as
relative to the negotiation, making, and
performance of contracts and
performance of work in the United
States.”

(2) This authority was further
amended under the National Defense
Authorization Act for Fiscal Year 2002
which added subsection (n) to 22 U.S.C.
2669. This language states “‘exercise the
authority provided in section (c), upon
the request of the Secretary of Defense
or the head of any other department or
agency of the United States, to enter into
personal services contracts with
individuals to perform services in
support of the Department of Defense or
such other department or agency, as the
case may be.” This authority allowed
the use of 22 U.S.C. 2669(c) by all other
agencies, provided they meet certain
criteria and agree to follow certain
guidelines laid out in a Memorandum of
Agreement (MOA). That MOA is not
signed at the post level, but by a senior
official at the Department of State and
the other agency. Without the MOA in
place, other agencies may not use this

basic authority. HR/OE has
responsibility for implementation of the
authority that came with this legislative
change. The HR/OE Web site includes
the latest listing of agencies that have
signed the MOA and can use this
authority.

(3) This statutory language has
continuing effect and provides authority
to the Department of State, and now
other agencies, if they so agree, to obtain
personal services without adherence to
acquisition statutes. In furtherance of
the authority provided by the statute,
the Procurement Executive has waived
the applicability of acquisition
regulations when obtaining personal
services under the authority of 22 U.S.C.
2669(c). As a result, it is not necessary
for the individual executing a PSA
under the authority of 22 U.S.C. 2669(c)
to have a contracting officer’s certificate
of appointment required under FAR
1.603 and 601.603 (see 601.603—3(d)).

(e) Signatory authority. Only direct
hire U.S. citizens may sign PSAs.
Provided the individual meets that
criterion, individuals who may sign
PSAs are limited to the following:

(1) The Human Resources Officer;

(2) The Human Resources/Financial
Management Officer; or,

(3) The Management Officer or
American FSO designated to perform
human resources functions (e.g., GSO,
RSO, etc.).

637.601 [Amended]

m 103.In 637.601, remove ‘“Competition
Advocate” and add in its place
‘““Advocate for Competition”.

PART 642—CONTRACT
ADMINISTRATION AND AUDIT
SERVICES

Subpart 642.14 [Removed]

m 104. Remove subpart 642.14.
m 105. Revise section 642.1503—-70 to
read as follows:

642.1503-70 Contractor Performance
Assessment Reporting System (CPARS).

(a) The Department of State subscribes
to the Contractor Performance
Assessment Reporting System (CPARS)
maintained at http://www.cpars.gov/.
CPARS is an Internet-based tool
allowing government activities to input
past performance information. This
information is uploaded by CPARS into
the Past Performance Information
Retrieval System (PPIRS).

(b) All DOS contracting officers shall
evaluate contractors’ past performance
as required by FAR 42.1502 and
42.1503.

(c) All Terminations for Default and
Terminations for Cause shall be entered

into CPARS regardless of contract
purpose or dollar value.

(d) Heads of contracting activities
shall send a list of the names, work
addresses, and phone numbers of all
acquisition personnel whom they wish
to have access to the CPARS to
AQMCPARS@state.gov.

PART 644—SUBCONTRACTING
POLICIES AND PROCEDURES

Subpart 644.3—Contractors’
Purchasing Systems Reviews

m 106. Revise the subpart 644.3 heading
to read as set forth above.

PART 645—GOVERNMENT PROPERTY

645.107-70 [Amended]

m 107. Amend section 645.107-70 as
follows:

m a. In paragraph (a)(1), remove “and”
and add in its place “or,”’; and

m b. In paragraph (a)(3), remove
“paragraphs” and add in its place
“paragraph’” and remove “or (2)”.

PART 647—TRANSPORTATION

m 108. Add subpart 647.3 to read as
follows:

Subpart 647.3—Transportation in Supply

Contracts

647.305 Solicitation provisions, contract
clauses, and transportation factors.

647.305-70 Notice of shipment.

647.305-71 Shipping instructions.

Subpart 647.3—Transportation in Supply
Contracts

647.305 Solicitation provisions, contract
clauses, and transportation factors.

647.305-70 Notice of shipment.

The contracting officer shall insert the
clause at 652.247-70, Notice of
Shipment, in solicitations and contracts
entered into and performed outside the
United States, when overseas shipment
of supplies is required.

647.305-71 Shipping instructions.

The contracting officer shall insert the
clause at 652.247-71, Shipping
Instructions, in solicitations and
contracts with a source in the United
States if overseas shipment of supplies
is required.

PART 649—TERMINATION OF
CONTRACTS

649.106 [Amended]

m 109. In section 649.106, remove
“Termination” and remove “TCO” and
add in its place “CO” both places it
oCCurs.

m 110. Add section 649.111 as follows:


http://www.cpars.gov/
mailto:AQMCPARS@state.gov
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649.111 Review of proposed settlements.

All proposed termination settlements
shall be reviewed and approved by the
Office of the Legal Adviser for legal
sufficiency. In addition,

(a) All proposed termination
settlements from domestic contracting
activities shall be approved by the head
of the contracting activity, with the
exception of termination settlements on
simplified acquisitions and no-cost
termination settlements; and,

(b) All proposed termination
settlements from overseas contracting
activities shall be approved by the
Procurement Executive.

PART 652—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 111. Revise section 652.204—-70 to
read as follows:

652.204-70 Department of State Personal
Identification Card Policy and Procedures.

As prescribed in 604.1303-70, insert
the following clause:

DEPARTMENT OF STATE PERSONAL
IDENTIFICATION CARD POLICY AND
PROCEDURES ([DATE])

(a) The Contractor shall comply with the
Department of State (DOS) Personal
Identification Card Policy and Procedures for
all employees performing under this contract
who require frequent and continuing access
to DOS facilities, or information systems. The
Contractor shall insert the substance of this
clause in all subcontracts when the
subcontractor’s employees will require
frequent and continuing access to DOS
facilities, or information systems.

(b) The DOS Personal Identification Card
Policy and Procedures may be accessed at
http://www.state.gov/m/ds/rls/rpt/
c21664.htm.

(End of clause)

m 112. Amend section 652.206—70 by
revising the section heading and the
clause date and revising paragraph (a) to
read as follows:

652.206-70 Advocate for Competition/
Ombudsman.
* * * * *

Advocate for Competition/Ombudsman
(DATE)

(a) The Department of State’s
Advocate for Competition is responsible
for assisting industry in removing
restrictive requirements from
Department of State solicitations and
removing barriers to full and open
competition and use of commercial
items. If such a solicitation is
considered competitively restrictive or
does not appear properly conducive to
competition and commercial practices,

potential offerors are encouraged first to
contact the contracting officer for the
solicitation. If concerns remain
unresolved, contact:

(1) For solicitations issued by the
Office of Acquisition Management (A/
LM/AQM) or a Regional Procurement
Support Office, the A/LM/AQM
Advocate for Competition, at
AQMCompetitionAdvocate@state.gov.

(2) For all others, the Department of
State Advocate for Competition at cat@
state.gov.

652.228-70 [Amended]

m 113. Amend section 652.228-70 by
removing the clause date “(JUN 2006)”
and adding in its place “(DATE)” and
by removing paragraph (d).
m 114. Amend section 652.228-71 as
follows:
m a. Remove the clause date “(JUN
2006)” and add in its place “(DATE)”;
m b. Revise paragraph (b);
m c. Remove paragraphs (c), (d), (e), and
();
m d. Redesignate paragraph (g) as (c);
and
m e. Remove Alternate I.

The revision reads as follows:

652.228-71 Worker’'s Compensation
Insurance (Defense Base Act)—Services.
* * * * *

(b) The Contractor shall procure
Defense Base Act (DBA) insurance
directly from a Department of Labor
(DOL) approved insurance provider.
Approved providers can be found at the
DOL Web site at http://www.dol.gov/

owcp/dlhwe/Iscarrier.htm.”

652.228-72 and 652.228-73 [Removed]

m 115. Remove reserved sections
652.228-72 and 652.228-73.

652.228-74 [Removed]

m 116. Remove section 652.228-74.

m 117. Section 652.236-71 is amended
as follows:

m a. Remove the clause date “(APR
2004)” and add in its place “(DATE)”;
m b. in subparagraph (b)(1), add the
phrase “‘or at a United States diplomatic
or consular establishment abroad”
immediately following “in the United
States’’; and

m c. In paragraph (d)(1):

m i. Add the phrase “or at a United
States diplomatic or consular
establishment abroad” immediately
following “in the United States” both
places it occurs;

m ii. Add “/Country” after “City and
State” each time it occurs under the
“Location” fill-ins; and

m iii. Revise the last sentence of

paragraph (d)(1).

The revision reads as follows:

652.236-71 Foreign Service Buildings Act,
as Amended.
* * * * *

(d) L

1 * x %

If the bidder/offeror’s participation
was as a partner or co-venturer, indicate
the percentage of the project performed
by the bidder/offeror: %

* * * * *

652.236-72 [Amended]

W 118. Section 652.236—-72 is amended
as follows:

m a. Remove the clause date “(APR
2004)” and add in its place “(DATE)”;
m b. In paragraph (a

m i. In the first sentence remove the
phrase “and Section 406(c)”’;

W ii. In the second sentence; remove “
and excludes organizations that have
business arrangements with Libya’’; and
W iii. In the third sentence, remove the
phrase ““, and whether they have any
business arrangements with Libya that
may disqualify them from participating
in this solicitation’’; and

m c. Remove paragraph (d)9.

m 119. In section 652.237-72, remove
the clause date “(APR 2004)” and add
in its place “(DATE)” and revise the
first sentence of paragraph (b) to read as
follows:

652.237-72 Observance of Legal Holidays
and Administrative Leave.
* * * * *

(b) When New Year’s Day,
Independence Day, Veterans Day or
Christmas Day falls on a Sunday, the
following Monday is observed; when it
falls on Saturday, the preceding Friday
is observed. * * *

* * * * *

652.242-71 [Redesignated as 652.247-70]

m 120. Redesignate section 652.242-71
as 652.247-70.

652.242-71 [Reserved]
m 121. Add reserved section 652.242—
71.

652.242-72 [Redesignated as 652.247-71]

m 122. Redesignate section 652.242-72
as 652.247-71.

652.242-72 [Reserved]

m 123. Add reserved section 652.242—
72.

652.245-71 [Amended]

m 124. Amend section 652.245-71 by
removing the clause date “(DEC 2013)”
and adding in its place “(DATE)”, by
removing “and” and adding in its place
or” in paragraph (c)(1), and by
removing “or (c)(2)” in paragraph (c)(3).
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652.247-70 [Amended]

m 125. In newly redesignated section
652.247-70, in the introductory text,
remove ‘“‘642.1406—2-70(a)”’ and add
“647.305—70" in its place and remove
the clause date “(JUL 1988)” and add in
its place “(DATE)”.

652.247-71 [Amended]

m 126. In newly redesignated section
652.247-71, in the introductory text,
remove “642.1406—2—70(b)”’ and add
“647.305—71" in its place and remove
the clause date “(DEC 1994)” and add
in its place “(DATE)”.

Dated: December 23, 2014.
Corey M. Rindner,
Procurement Executive, Department of State.
[FR Doc. 201430714 Filed 2—-6-15; 8:45 am]
BILLING CODE 4710-24-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 222, 223, and 229
[Docket No. 110812495-4999-03]
RIN 0648-BB37

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Bottlenose Dolphin Take Reduction
Plan; Sea Turtle Conservation;
Modification to Fishing Activities

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: The National Marine
Fisheries Service (NMFS) issues this
final rule amending the Bottlenose
Dolphin Take Reduction Plan (BDTRP)
and its implementing regulations under
the Marine Mammal Protection Act
(MMPA). The rule requires the year-
round use of modified pound net
leaders for offshore Virginia pound nets
in specified waters of the lower
mainstem Chesapeake Bay and coastal
state waters. Virginia pound net-related
definitions, gear prohibitions, and non-
regulatory measures are also finalized.
This final rule is based on consensus
recommendations of the Bottlenose
Dolphin Take Reduction Team
(BDTRT). For consistency, NMFS also
amends current regulations and
definitions for Virginia pound nets
under the Endangered Species Act
(ESA) for sea turtle conservation.

DATES: This final rule is effective March
11, 2015.

ADDRESSES: The proposed rule, the
BDTRP and its amendments, the BDTRT
meeting summaries with consensus
recommendations, and other
background documents are available at
www.regulations.gov, or the Take
Reduction Team Web site: http://
www.nmfs.noaa.gov/pr/interactions/trt/
bdtrp.htm, or by submitting a request to
Stacey Horstman (see FOR FURTHER
INFORMATION CONTACT).

FOR FURTHER INFORMATION CONTACT:
Stacey Horstman, NMFS Southeast
Region, Stacey.Horstman@noaa.gov,
727-824-5312; Kristy Long, NMFS
Office of Protected Resources,
Kristy.Long@noaa.gov, 206-526—4792;
or Carrie Upite, NMFS Greater Atlantic
Region, Carrie.Upite@noaa.gov, 978—
282-8475.

SUPPLEMENTARY INFORMATION:

Background

This final rule amends: (1) The
BDTRP and its implementing
regulations at 50 CFR 229.2, 229.3, and
229.35 in accordance with section 118(f)
of the MMPA; and (2) current
definitions and regulations issued under
the ESA for sea turtle conservation at 50
CFR 222.102, 223.205, and 223.206
(d)(10). The BDTRP was originally
published on April 26, 2006, and was
amended on December 19, 2008, and
July 31, 2012. NMFS is further
amending the BDTRP to meet its
MMPA-mandated goal of reducing
incidental mortality and serious injury
of strategic stocks of bottlenose dolphin
from the Virginia pound net fishery.
Regulations for this amendment are
based on the BDTRT’s consensus
recommendations, which are generally
consistent with existing regulations
enacted under the ESA for sea turtle
conservation, with some revisions and
updates. Therefore, amendments to the
ESA sea turtle conservation regulations
for the Virginia pound net fishery are
finalized within the same rulemaking
for consistency in definitions and
regulations.

Details regarding the development
and justification of this final rule were
provided in the preamble of the
proposed rule (79 FR 21695; April 17,
2014) and are not repeated here.

Virginia Pound Net Fishing
Requirements

This final rule requires the year-round
use of modified pound net leaders for
offshore Virginia pound nets within the
Bottlenose Dolphin Pound Net
Regulated Area. It removes the land-
based inspection program for modified
pound net leaders under the ESA.
Instead, under both the MMPA and

ESA, it requires fishermen to attend a
one-time compliance training before
setting modified pound net leaders and
to keep on board the vessel a valid
modified pound net leader compliance
training certificate issued by NMFS. The
rule also requires that all three sections
of pound net gear (leader, heart, and
pound) be fished at the same time with
the exception of a continuous 10-day
period to deploy, remove, and/or repair
gear. Virginia pound net-related
definitions are added for effective
implementation of the regulatory
measures, including hard lay lines,
modified pound net leader, nearshore
pound net, offshore pound net, and
pound net. Lastly, non-regulatory
measures are finalized under the BDTRP
including outreach and coordination to
help with compliance and monitoring of
regulatory measures for the Virginia
pound net fishery.

Comments on the Proposed Rule and
Responses

NMEF'S received five comment letters
on the proposed rule via email or
www.regulations.gov. One comment
letter was received from multiple
organizations, including The Humane
Society of the United States, Whale and
Dolphin Conservation, Oceana, and
Center for Biological Diversity. Other
comment letters were received from the
Marine Mammal Commission, one
Virginia pound net fisherman, and two
citizens. The comments are summarized
below under Regulatory or Non-
Regulatory Changes. NMFS’ response
follows each comment.

Comments on Regulatory Changes

Comment 1: Four comment letters,
including one from multiple
environmental organizations, expressed
general support for the proposed rule
and recommended NMFS adopt the
measures as proposed.

Response: We appreciate the
commenters’ support, and we are
finalizing these measures as proposed.

Comment 2: One comment letter from
multiple environmental organizations
expressed concern over the delay from
when the BDTRT’s consensus
recommendations were received in
September 2009 to when NMFS
published the proposed rule. The letter
references requirements in section
118(f)(7)(B)(i) of the MMPA that
publication of proposed take reduction
plans and amendments must occur no
later than 60 days after the take
reduction team submits them to NMFS.
The letter also expressed concern that
this delay needlessly delayed
conservation measures meant to protect
bottlenose dolphins.


http://www.nmfs.noaa.gov/pr/interactions/trt/bdtrp.htm
http://www.nmfs.noaa.gov/pr/interactions/trt/bdtrp.htm
http://www.nmfs.noaa.gov/pr/interactions/trt/bdtrp.htm
mailto:Stacey.Horstman@noaa.gov
mailto:Carrie.Upite@noaa.gov
mailto:Kristy.Long@noaa.gov
http://www.regulations.gov
http://www.regulations.gov
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Response: We acknowledge and regret
the extensive delay from the time when
the BDTRT provided us with their
recommendations to when the proposed
rule was published. There were many
unforeseen factors that contributed to
the delay. However, some important
conservation benefits were immediately
provided for protected species despite
the delay.

Immediately following the September
2009 BDTRT meeting and as
recommended by the Team, we sent the
Virginia Marine Resources Commission
(VMRQC) a letter with the BDTRT’s
recommendations to reduce bottlenose
dolphin serious injury and mortality
from the Virginia pound net fishery.
After receiving our letter, the VMRC
promptly held public hearings and
related meetings to discuss similar state
regulations for the fishery. We sent the
VMRC a follow-up comment letter
supporting their actions and requested
they adopt the BDTRT’s
recommendations. The VMRC
subsequently enacted two regulations
on December 18, 2009 and July 16, 2010
for the pound net fishery based in part
on the BDTRT’s recommendations.
Importantly, the regulation issued in
December 2009 required fishermen
using offshore pound nets in the
Virginia tidal waters east of the
Chesapeake Bay Bridge Tunnel to use a
modified leader year-round. This
includes the area in the southern
portion of Chesapeake Bay near
Lynnhaven Inlet where the majority
(77%) of dolphin entanglements in
pound net leaders were documented.
The state regulation issued in July 2010
required fishermen using offshore nets
in the sea turtle Pound Net Regulated
Area I to use modified leaders from May
6 through July 31. This provided an
additional two weeks of conservation
benefits in this area than were required
at the time under the ESA sea turtle
conservation regulations. Bottlenose
dolphin stranding data confirm a
conservation benefit to dolphins from
the enactment of these state regulations.
When comparing stranding data for the
two-years immediately before (2008—
2009) and after (2010-2011) the state’s
2010 regulations, there was a 64%
decrease in the total average annual
number of bottlenose dolphin
interactions with pound nets in the
regulated waters. Additional regulations
are still needed however to help ensure
pound net entanglements do not cause
mortality or serious injury of bottlenose
dolphins to exceed the Potential
Biological Removal (PBR) level for
affected stock(s), especially the

Northern North Carolina Estuarine
System Stock.

Comment 3: One comment letter from
multiple environmental organizations
stated that the BDTRP is not meeting its
MMPA-mandated goals for take
reduction plans because mortality and
serious injury levels of some stocks of
bottlenose dolphins exceeds PBR levels
and greatly exceeds the long-term goal.
Amending the BDTRP with the
proposed Virginia pound net regulations
was stated as a minimally needed step
in achieving required goals.
Furthermore, this amendment was
viewed as especially important given
the Unusual Mortality Event declared
for the Atlantic United States’ coast in
July 2013, currently resulting in the loss
of over 1,300 bottlenose dolphins, of
which the greatest losses have occurred
in Virginia.

Response: We agree that this
amendment is necessary to further
reduce bottlenose dolphin serious injury
and mortality for Virginia pound net
gear and to help the BDTRP meet its
required goals. We recognize there are
some stocks of bottlenose dolphins from
which mortality and serious injury from
commercial fishing gear is likely
exceeding that stock’s PBR. As required
by the MMPA, we are continuing to
monitor the implementation of the
BDTRP and will convene the BDTRT as
needed to develop recommendations to
help further reduce mortality and
serious injury of dolphin stock(s).
Within the past year, we convened the
BDTRT three times to provide us with
recommendations for reducing mortality
and serious injury to bottlenose
dolphins from commercial gillnet gear
in North Carolina specifically, and the
North Carolina Division of Marine
Fisheries has implemented all of the
BDTRT’s regulatory recommendations
from each of these meetings. These
regulatory measures in North Carolina
also provide conservation benefit to
some of the same stocks affected by
Virginia pound net gear. We will
continue to implement the BDTRT’s
recommendations, as resources allow, to
help meet required goals.

Comment 4: One pound net fisherman
expressed concern about the need to
change their offshore pound net
leader(s) from a traditional to a modified
leader and claimed a loss of $30—40,000
from this change.

Response: We acknowledge that any
fisherman who has to modify pound net
leaders as a result of this rule will incur
additional operating costs if
replacement gear is required. We
calculated the one-time initial cost to
change an offshore pound net leader
from a traditional to a modified leader

as $7,068 per leader. Because nets need
to be routinely replaced due to normal
use, the subsequent increase in costs
would be equal to the difference in cost
between a traditional and a modified
leader, or $1,650. The economic
analysis provided in the proposed rule
concluded that all entities expected to
be directly affected by this rule were
expected to already use modified
leaders in these areas even if not
required during certain times of the year
because: (1) Of the added expense in
maintaining both leader types and
switching out the gear when modified
leaders were not required; and (2)
absence of demonstrated differences in
harvest rates between nets using
traditional versus modified leaders to
offset the added gear costs. As stated
earlier, all identified entities expected to
be directly affected by this rule are
expected to currently possess modified
leaders and increased gear costs were
not identified in the comment as a
contributor to the estimated loss of
$30,000 to $40,000. Therefore, if the
comment refers to anticipated losses
other than from harvest reductions,
specific gear-related increased costs
would be limited to permanently
changing leaders and not the purchase
of new leaders. We acknowledge that,
despite research findings showing no
significant differences between catch
from traditional versus modified
leaders, this result may not apply to all
fishermen who have different fishing
preferences, skills, and behaviors.
Although this loss may be consistent
with the experience of this fisherman, it
would be inconsistent with the best
scientific information available.
Therefore, we believe these effects are
overstated and would also not be
expected to accrue to other fishermen.

Comments on Non-Regulatory Changes

Comment 5: One commenter
recommended NMFS continue to
monitor for evidence of protected
species bycatch in Virginia pound net
leaders to evaluate the effectiveness of
the rule once it is implemented.

Response: We agree, and will
continue to monitor protected species
entanglement and stranding data to
assess the effectiveness of the rule at
reducing sea turtle and bottlenose
dolphin interactions with Virginia
pound net gear. We will also monitor
entanglement and stranding data to
assess whether additional amendments
to the BDTRP or sea turtle conservation
regulations are needed.

Comment 6: One commenter raised
concerns that enforcement of the
proposed regulations would be difficult
without: (1) Including specific
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information on how violations of the
regulations would be assessed; and (2)
requesting additional funding to support
collaborative on-water enforcement.

Response: We agree that enforcement
of regulations is important. However,
we do not include specific details in
regulations, such as how violations will
be assessed, because the MMPA and
ESA have statutory and regulatory
requirements for establishing
appropriate penalties. Federal agents
and State officers authorized under
Cooperative Enforcement Agreements
monitor compliance and investigate
potential violations of the statutes and
regulations enforced by NOAA. In
general, when an investigating agent or
officer identifies a statutory or
regulatory violation, they may pursue
one of several available options,
depending on the nature and
seriousness of the violation. We often
rely on partnerships with State officers
to assist in enforcing regulations, such
as with this regulation and the
collaborative on-water monitoring and
enforcement with the state of Virginia
discussed in the proposed rule. When
fiscal year budget appropriations are
provided, we carefully consider all
program and management needs to
prioritize potential funding available to
support enforcement-related needs.

Comment 7: One commenter
expressed that NMFS should collaborate
with commercial fishermen affected by
these regulations and marine mammal
experts.

Response: We agree, and included on
the BDTRT are Virginia pound net and
other commercial fishermen, as well as
experts in the conservation or biology of
marine mammal species as required
under section 118(f)(6)(C) of the MMPA.
The BDTRT provided us with consensus
recommendations to reduce mortality
and serious injury of dolphins from
Virginia pound net gear. This regulation
is based on their recommendations.

Classification

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this rule
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for this
determination was published in the
proposed rule and is not repeated here.
One comment was received regarding
the expected economic effects of the
proposed rule. This comment is
addressed in the comments and

response section of this final rule. The
comment stated that this rule would
have a larger economic effect on the
fishing operation of the commenter than
described in the proposed rule. No other
comments were received that
challenged the economic analysis
provided, and the information provided
in the comment is inconsistent with the
best scientific information available
regarding the catch efficiency of pound
net gear using different leaders.

Although not an issue raised through
public comment, subsequent to
publication of the proposed rule, NMFS
reconsidered its analysis with respect to
the appropriate universe of affected
entities. In the proposed rule, NMFS
identified 16 entities upon which the
proposed rule would directly apply, or
less than one percent of the estimated
3,000 licensed commercial finfish
fishermen in Virginia. The basis for
consideration of the 16 entities within
the context of the 3,000 licensed
fishermen was consideration that the 16
entities use multiple gears in addition to
pound nets to harvest saltwater species
and the species they harvested with
their pound nets are also commonly,
and for some species primarily,
harvested by other fishermen within the
3,000 licensed fishermen, who also fish
with multiple gears. As a result, in the
original analysis, these 16 entities were
considered part of the general
commercial finfish industry and not
sufficiently distinct to be considered a
separate industry. Even if NMFS
considered this component to be a
distinct fishing sector and, as a result,
this rule would be expected to directly
apply to 100 percent of the entities in
the sector, the outcome would be the
same, because of the absence of
expected adverse economic effects on
these entities. As noted in the proposed
rule, all fishermen using an offshore
pound net are expected to already be
using the modified pound net leaders
required by this final rule for three main
reasons: (1) The modified pound net
leaders are currently required year-
round or seasonally within the BDPNRA
by state or federal regulations; (2)
research on the catch efficiency of
modified pound net leaders within the
BDPNRA showed no significant
differences in harvest weight for the
species analyzed when compared to
using traditional leaders; and (3)
incurring the costs associated with
maintaining two types of leaders and
switching the gear when modified
leaders were not required by either
current state or federal regulations
would not make rational economic
sense given the absence of

improvements in catch efficiency.
Traditional leaders installed on offshore
pound nets were calculated to cost
$5,418 to make and install/remove.
Maintaining and using both types of
leaders (i.e., traditional and modified)
would require expenditure of this cost,
in addition to the cost of making a
modified leader, as well as labor costs
of switching leaders. If harvest and
revenue is not increased by switching to
the traditional leader, as demonstrated
by available research, then bearing these
additional gear and labor costs would be
unjustified. Thus, even though this final
rule will require the use of modified
pound net leaders on offshore pound
nets year-round in the BDPRNA, all
fishermen who will be potentially
affected are expected to currently use
modified leaders when using pound
nets in this area. Additionally, no
fisherman who may have previously
switched leaders over the course of the
year, as suggested by the one public
comment, is expected to incur
significant adverse economic effects
because switching leaders will no longer
be allowed as a result of this final rule.
Therefore, the available information is
sufficient to support a certification that
this rule will not have a significant
adverse economic impact on a
substantial number of small entities. As
a result, a final regulatory flexibility
analysis was not required and none was
prepared.

NMFS determined this action is
consistent to the maximum extent
practicable with the enforceable policies
of the Virginia Coastal Zone
Management Program. This
determination was submitted for review
by the responsible state agencies under
section 307 of the Coastal Zone
Management Act on April 17, 2014. The
Commonwealth of Virginia concurred
with the consistency determination in a
letter dated May 8, 2014.

This action contains policies with
federalism implications that were
sufficient to warrant preparation of a
federalism summary impact statement
under Executive Order 13132 and a
federalism consultation with officials in
the Commonwealth of Virginia.
Accordingly, the Assistant Secretary for
Legislative and Intergovernmental
Affairs provided notice of the proposed
action to the appropriate officials in
Virginia. The Commonwealth of
Virginia did not respond.

The final rule does not contain
collection-of-information requirements
subject to the Paperwork Reduction Act.
The sea turtle conservation regulations
have a current Paperwork Reduction Act
collection requirement in place (OMB
control number 0648-0559) for the
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inspection program. This final rule
removes that collection of information
requirement.

List of Subjects
50 CFR Part 222

Endangered and threatened species,
Exports, and Reporting and
recordkeeping requirements.

50 CFR Part 223

Endangered and threatened species,
Exports, and Transportation.

50 CFR Part 229

Administrative practice and
procedure, Confidential business
information, Fisheries, Marine
mammals, Reporting and record keeping
requirements.

Dated: February 3, 2015.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR parts 222, 223, and
229 are amended as follows:

PART 222—GENERAL ENDANGERED
AND THREATENED MARINE SPECIES

m 1. The authority citation for part 222
continues to read as follows:

Authority: 16 U.S.C. 1531 et seq.; 16 U.S.C.
742a et seq.

m2.In §222.102:
m A. The definition for “Hard lay lines”
is added in alphabetical order;
m B. The definition for “Modified pound
net leader” is revised;
m C. The definitions for “Nearshore
pound net leader or nearshore pound
net”, “Offshore pound net leader or
offshore pound net”, and ‘“Pound net”
are added in alphabetical order; and
m D. The definitions for “Pound net
leader,” “Pound Net Regulated Area I,”
and “Pound Net Regulated Area II”’ are
revised.

The additions and revisions read as
follows:

§222.102 Definitions.

* * * * *

Hard lay lines mean lines that are at
least as stiff as 546 inch (0.8 cm)
diameter line composed of polyester
wrapped around a blend of
polypropylene and polyethylene and 42

visible twists of strands per foot of line.
* * * * *

Modified pound net leader means a
pound net leader that is affixed to or
resting on the sea floor and made of a
lower portion of mesh and an upper
portion of only vertical lines such that

the mesh size is equal to or less than 8
inches (20.3 cm) stretched mesh; at any
particular point along the leader, the
height of the mesh from the seafloor to
the top of the mesh must be no more
than one-third the depth of the water at
mean lower low water directly above
that particular point; the mesh is held
in place by a bottom chain that forms
the lowermost part of the pound net
leader; the vertical lines extend from the
top of the mesh up to a top line, which
is a line that forms the uppermost part
of the pound net leader; the vertical
lines are equal to or greater than %s
inch (0.8 cm) in diameter and strung
vertically at a minimum of every 2 feet
(61 cm); and the vertical lines are hard
lay lines.

Nearshore pound net leader or
nearshore pound net means a pound net
with every part of the leader (from the
most offshore pole at the pound end of
the leader to the most inshore pole of
the leader) in less than 14 feet (4.3 m)

of water at any tidal condition.
* * * * *

Offshore pound net leader or offshore
pound net means a pound net with any
part of the leader (from the most
offshore pole at the pound end of the
leader to the most inshore pole of the
leader) in water greater than or equal to
14 feet (4.3 m) at any tidal condition.

* * * * *

Pound net means a fixed entrapment
gear attached to posts or stakes with
three continuous sections from offshore
to inshore consisting of:

(1) A pound made of mesh netting
that entraps the fish;

(2) At least one heart made of a mesh
netting that is generally in the shape of
a heart and aids in funneling fish into
the pound; and

(3) A leader, which is a long, straight
element consisting of mesh or vertical
lines that directs the fish offshore
towards the pound.

Pound net leader means a long
straight net that directs fish offshore
towards the pound, an enclosure that
captures the fish. Some pound net
leaders are all mesh, while others have
stringers and mesh. Stringers, also
known as vertical lines, are spaced a
regular distance apart and are not
crossed by other lines to form mesh.

Pound Net Regulated Area I means
Virginia waters of the mainstem
Chesapeake Bay and the portion of the
James River seaward of the Hampton
Roads Bridge Tunnel (Interstate
Highway-64) and the York River
seaward of the Coleman Memorial
Bridge (Route 17), bounded to the south
and east by the Chesapeake Bay Bridge
Tunnel (Route 13; extending from

approximately 37°07” N. lat., 75°58" W.
long. to 36°55" N. lat., 76°08” W. long.),
and to the north by the following points
connected by straight lines and in the
order listed:

Point Area description

Where 37°19.0" N. lat. meets the
shoreline of the Severn River
fork, near Stump Point, Virginia
(western portion of Mobjack
Bay), which is approximately
76°26.75” W. long.

37°19.0’ N. lat., 76°13.0" W. long.

37°13.0" N. lat., 76°13.0" W. long.

Where 37°13.0" N. lat. meets the
eastern shoreline of Chesa-
peake Bay, Virginia, near Elliotts
Creek, which is approximately
76°00.75" W. long.

Pound Net Regulated Area Il means
Virginia waters of the Chesapeake Bay
outside of Pound Net Regulated Area I,
bounded by the Maryland-Virginia State
line to the north and by the COLREGS
line at the mouth of the Chesapeake Bay
and 37°07 N. lat. between Kiptopeke
and Smith Island, Northampton County,
Virginia to the south and east. This area
includes the Great Wicomico River
seaward of the Jessie Dupont Memorial
Highway Bridge (Route 200), the
Rappahannock River downstream of the
Robert Opie Norris Jr. Bridge (Route 3),
the Piankatank River downstream of the
Route 3 Bridge, and all other tributaries
within these boundaries.

* * * * *

PART 223—THREATENED MARINE
AND ANADROMOUS SPECIES

m 3. The authority citation for part 223
continues to read as follows:

Authority: 16 U.S.C. 1531 1543; subpart B,
§223.201-202 also issued under 16 U.S.C.
1361 et seq.; 16 U.S.C. 5503(d) for
§223.206(d)(9).

m 4.In § 223.205, paragraphs (b)(17)
through (b)(20) are revised to read as
follows:

§223.205 Sea turtles.

(b) * * *

(17) Set, fish with, or fail to remove
a modified pound net leader in Pound
Net Regulated Area I or Pound Net
Regulated Area II defined in 50 CFR
222.102 and referenced in 50 CFR
223.206(d)(10) at any time from May 6
through July 15 unless the pound net
licensee and the vessel operator meet
the modified pound net leader
compliance training requirements in
accordance with §223.206(d)(10)(vii).

(18) Alter or replace any portion of a
modified pound net leader so that the
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altered or replaced portion no longer
meets the modified pound net leader
definition in 50 CFR 222.102, unless

that alteration or replacement occurs

outside the regulated period of May 6
through July 15.

(19) Set, fish with, or fail to remove
a modified pound net leader at any time
from May 6 through July 15 in Pound
Net Regulated Area I or Pound Net
Regulated Area II unless the fisherman
has on board the vessel a valid modified
pound net leader compliance training
certificate issued by NMFS.

(20) Set, fish with, or fail to remove
pound net gear in Pound Net Regulated
Area I or Pound Net Regulated Area II,
unless it has the all three continuous
sections as defined in 50 CFR 222.102,
except that one or more sections may be
missing for a maximum period of 10
days for purposes of setting, removing,

and/or repairing pound nets.
* * * * *

m 5.In § 223.206, paragraph (d)(10)(vii)
is revised to read as follows:

§223.206 Exemptions to prohibitions
relating to sea turtles.

(d)* * %
(10)* * %

(vii) Modified pound net leader
compliance training. Any pound net
licensee and any vessel operator who
have modified pound net leaders set in
Pound Net Regulated Area I or Pound
Net Regulated Area II at any time from
May 6 through July 15 must have
completed modified pound net leader
compliance training and possess on
board the vessel a valid modified pound
net leader compliance training
certificate issued by NMFS. NMFS
retains discretion to provide exemptions
in limited circumstances where
appropriate. Notice will be given by
NMFS announcing the times and
locations of modified pound net leader
compliance training.

* * * * *

PART 229—AUTHORIZATION FOR
COMMERCIAL FISHERIES UNDER THE
MARINE MAMMAL PROTECTION ACT
OF 1972

m 6. The authority citation for part 229
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq;
§229.32(f) also issued under 16 U.S.C. 1531
et seq.

m 7.In § 229.2, the definitions ‘“Hard lay
lines,” “Modified pound net leader,”
“Nearshore pound net,” “Offshore
pound net,” and ‘“Pound net” are added
in alphabetical order to read as follows:

§229.2 Definitions.

* * * * *

Hard lay lines mean lines that are at
least as stiff as 546 inch (0.8 cm)
diameter line composed of polyester
wrapped around a blend of
polypropylene and polyethylene and 42

visible twists of strands per foot of line.
* * * * *

Modified pound net leader means a
pound net leader that is affixed to or
resting on the sea floor and made of a
lower portion of mesh and an upper
portion of only vertical lines such that
the mesh size is equal to or less than 8
inches (20.3 cm) stretched mesh; at any
particular point along the leader, the
height of the mesh from the seafloor to
the top of the mesh must be no more
than one-third the depth of the water at
mean lower low water directly above
that particular point; the mesh is held
in place by a bottom chain that forms
the lowermost part of the pound net
leader; the vertical lines extend from the
top of the mesh up to a top line, which
is a line that forms the uppermost part
of the pound net leader; the vertical
lines are equal to or greater than %16
inch (0.8 cm) in diameter and strung
vertically at a minimum of every 2 feet
(61 cm); and the vertical lines are hard
lay lines.

Nearshore pound net means a pound
net with every part of the leader (from
the most offshore pole at the pound end
of the leader to the most inshore pole of
the leader) in less than 14 feet (4.3 m)

of water at any tidal condition.
* * * * *

Offshore pound net means a pound
net with any part of the leader (from the
most offshore pole at the pound end of
the leader to the most inshore pole of
the leader) in water greater than or equal
to 14 feet (4.3 m) at any tidal condition.

* * * * *

Pound net means a fixed entrapment
gear attached to posts or stakes with
three continuous sections from offshore
to inshore consisting of:

(1) A pound made of mesh netting
that entraps the fish;

(2) At least one heart made of a mesh
netting that is generally in the shape of
a heart and aids in funneling fish into
the pound; and

(3) A leader, which is a long, straight
element consisting of mesh or vertical
lines that directs the fish offshore

towards the pound.
* * * * *

m 8.In § 229.3 paragraph (s) is revised
to read as follows:

§229.3 Prohibitions.

* * * * *

(s) General Bottlenose Dolphin Take
Reduction Plan. (1) It is prohibited to
set, fish with, or possess on board a
vessel unless stowed, or fail to remove,
any gillnet or pound net from the waters
specified in § 229.35(c) unless the gear
complies with the specified restrictions
set forth in §229.35(d).

(2) It is prohibited to set, fish with, or
fail to remove a modified pound net
leader in the Bottlenose Dolphin Pound
Net Regulated Area unless the
fisherman has on board the vessel a
valid modified pound net leader
compliance training certificate issued by
NMFS.

* * * * *

m 9. In § 229.35 paragraphs (a) and (c)
are revised, a definition for ‘“Bottlenose
Dolphin Pound Net Regulated Area” is
added to paragraph (b), and paragraph
(d)(2)(ii) is added to read as follows:

§229.35 Bottlenose Dolphin Take
Reduction Plan.

(a) Purpose and scope. The purpose of
this section is to implement the
Bottlenose Dolphin Take Reduction
Plan (BDTRP) to reduce incidental
mortality and serious injury of strategic
stocks of bottlenose dolphins within the
Western North Atlantic coastal
morphotype in specific Category I and II
commercial fisheries from New Jersey
through Florida. Specific Category I and
II commercial fisheries within the scope
of the BDTRP are indentified and
updated in the annual List of Fisheries.
Gear restricted by this section includes
small, medium, and large mesh gillnets
and pound nets. The geographic scope
of the BDTRP is all tidal and marine
waters within 6.5 nautical miles (12 km)
of shore from the New York-New Jersey
border southward to Cape Hatteras,
North Carolina, and within 14.6 nautical
miles (27 km) of shore from Cape
Hatteras, southward to, and including
the east coast of Florida down to the
fishery management council
demarcation line between the Atlantic
Ocean and the Gulf of Mexico (as
de(slf)ribed in § 600.105 of this title).

Bottlenose Dolphin Pound Net
Regulated Area means all Virginia
marine waters of the Atlantic Ocean
within 3 nautical miles (5.56 km) of
shoreline and all adjacent tidal waters,
bounded on the north by 38°01.6" N.
(Maryland/Virginia border) and on the
south by 36°33’" N (Virginia/North
Carolina border); and all southern
Virginia waters of the mainstem
Chesapeake Bay bounded on the south
and west by the Hampton Roads Bridge
Tunnel across the James River and the
Coleman Memorial Bridge across the
York River; and north and east by the
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following points connected by straight
lines in the order listed:

Point Area description

Where 37°19.0" N. lat. meets the
shoreline of the Severn River
fork, near Stump Point, Virginia
(western portion of Mobjack
Bay), which is approximately
76°26.75” W. long.

37°19.0’ N. lat., 76°13.0” W. long.

37°13.0" N. lat., 76°13.0" W. long.

Where 37°13.0" N. lat. meets the
eastern shoreline of Chesa-
peake Bay, Virginia, near Elliotts
Creek, which is approximately
76°00.75” W. long.

* * * * *

(c) BDTRP Regulated Waters—(1)
Gillnets. The regulations pertaining to
gillnets in this section apply to New
Jersey, Delaware, and Maryland State
waters; Northern North Carolina State
waters; Northern Virginia State waters;
South Carolina, Georgia, and Florida
waters; Southern North Carolina State
waters; and Southern Virginia State
waters as defined in § 229.35(b), except

for the waters identified in
§229.34(a)(2), with the following
modification and addition. From
Chincoteague to Ship Shoal Inlet in
Virginia (37° 52" N. 75° 24.30" W. to 37°
11.90" N. 75° 48.30" W) and South
Carolina, Georgia, and Florida waters,
those waters landward of the 72
COLREGS demarcation line
(International Regulations for
Preventing Collisions at Sea, 1972), as
depicted or noted on nautical charts
published by the National Oceanic and
Atmospheric Administration (Coast
Charts 1:80,000 scale), and as described
in 33 CFR part 80 are excluded from the
regulations.

(2) Pound nets. The regulations
pertaining to pound nets in this section
apply to the Bottlenose Dolphin Pound
Net Regulated Area.

[d) E N

[2) EE

(ii) Pound nets. (A) Year-round, any
offshore pound net in the Bottlenose
Dolphin Pound Net Regulated Area
must use a modified pound net leader.

(B) Year-round, any nearshore and
offshore pound nets set in the
Bottlenose Dolphin Pound Net
Regulated Area must have all three
continuous sections as defined in 50
CFR 229.2, except that one or more
sections may be missing for a maximum
period of 10 days for purposes of
setting, removing, and/or repairing
pound nets.

(C) The pound net licensee and the
vessel operator of any offshore pound
net set in the Bottlenose Dolphin Pound
Net Regulated Area must have
completed modified pound net leader
compliance training and possess on
board the vessel a valid modified pound
net leader compliance training
certificate issued by NMFS. NMFS
retains discretion to provide exemptions
in limited circumstances where
appropriate. Notice will be given by
NMFS announcing the times and
locations of modified pound net leader
compliance training.

* * * * *
[FR Doc. 2015-02607 Filed 2—6-15; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 4

[Docket No. TTB-2015-0003; Notice No.
147]

RIN 1513—-AC13

Use of American Viticultural Area
Names as Appellations of Origin on
Wine Labels

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau (TTB) is proposing to
amend its regulations to permit the use
of American viticultural area names as
appellations of origin on labels for
wines that would otherwise qualify for
the use of the AVA name, except that
the wines have been fully finished in a
State adjacent to the State in which the
viticultural area is located, rather than
the State in which the labeled
viticultural area is located. The proposal
would provide greater flexibility in
wine production and labeling while still
ensuring that consumers are provided
with adequate information as to the
identity of the wines they purchase.
TTB permits the use of viticultural area
names as appellations of origin on wine
labels, so that vintners may better
describe the origin of their wines and
consumers may better identify the wines
they may purchase.

DATES: Comments must be received by
April 10, 2015.

ADDRESSES: Please send your comments
on this proposed rule to one of the
following addresses:

e Internet: http://www.regulations.gov
(via the online comment form for this
proposed rule as posted within Docket
No. TTB-2015-0003 at
“Regulations.gov,” the Federal e-
rulemaking portal);

e U.S. Mail: Director, Regulations and
Rulings Division, Alcohol and Tobacco

Tax and Trade Bureau, 1310 G Street
NW., Box 12, Washington, DC 20005; or

o Hand delivery/courier in lieu of
mail: Alcohol and Tobacco Tax and
Trade Bureau, 1310 G Street NW., Suite
200-E, Washington, DC 20005.

See the Public Participation section of
this proposed rule for specific
instructions and requirements for
submitting comments, and for
information on how to request a public
hearing.

You may view copies of this proposed
rule and any comments that TTB
receives about this proposal at http://
www.regulations.gov within Docket No.
TTB-2015-0003. A link to that docket is
posted on the TTB Web site at http://
www.tth.gov/wine/wine-
rulemaking.shtml under Notice No. 147.
You also may view copies of this
proposed rule and any comments that
TTB receives about this proposal by
appointment at the TTB Information
Resource Center, 1310 G Street NW.,
Washington, DC 20005. Please call 202—
453-2270 to make an appointment.

FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW., Box 12, Washington, DC 20005;
phone 202—-453-1039, ext. 175.

SUPPLEMENTARY INFORMATION:

Background on Wine Labeling and
Viticultural Areas

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels, and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the FAA Act
pursuant to section 1111(d) of the
Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The
Secretary has delegated various
authorities through Treasury
Department Order 120-01 (Revised),
dated December 10, 2013, to the TTB
Administrator to perform the functions

and duties in the administration and
enforcement of this law.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission of petitions for the
establishment or modification of
American viticultural areas and lists the
approved viticultural areas.

Definitions

Appellation of Origin: An appellation
of origin may be used on a wine label
in order to describe the origin of the
fruit or agricultural products used to
produce the wine. Section 4.25(a)(1) of
the TTB regulations (27 CFR 4.25(a)(1))
defines an appellation of origin for
American wine as: (i) The United States;
(ii) a State, or (iii) two or no more than
three contiguous States; (iv) a county, or
(v) two or no more than three counties
from the same State; or (vi) a viticultural
area. Section 4.25 also sets forth the
eligibility requirements for the use of an
appellation of origin.

American Viticultural Area (AVA):
Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features as described in
part 9 of the regulations and a name and
delineated boundary as established in
part 9 of the regulations. These
American viticultural area (AVA)
designations allow vintners and
consumers to attribute a given quality,
reputation, or other characteristic of a
wine made from grapes grown in an area
to its geographic origin. Establishment
of an AVA is neither an approval nor an
endorsement by TTB of the wine
produced in that area.

Current Requirements for Use of
Appellations of Origin

Section 4.25(b)(1) of the TTB
regulations (27 CFR 4.52(b)(1)), in part,
sets forth the requirements for labeling
an American wine with a State name as
an appellation of origin. For a wine
labeled with a State appellation of
origin, at least 75 percent of the wine
must be derived from fruit or
agricultural products grown in the State
used as the appellation, and the wine
must be fully finished in either the
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labeled State or in an adjacent State. In
the case of multi-State appellations of
origin, which may consist of two or
three contiguous States, § 4.25(d)(1)
requires that all the fruit or other
agricultural products used in the wine
be grown in the States indicated in the
appellation and that the wine must be
fully finished within one of those States.
Wine is considered to be “fully
finished” if it is ready to be bottled,
except that cellar treatment and
blending that does not result in an
alteration of class and type is still
permitted.

Section 4.25(e)(3) of the TTB
regulations (27 CFR 4.25(e)(3)), in part,
sets forth the requirements for labeling
American wine with an AVA as an
appellation of origin. Under this section,
at least 85 percent of the wine must be
derived from grapes grown within the
named AVA. Additionally, in order to
use the name of an AVA that is located
entirely within a single State,
hereinafter referred to as a “single-State
AVA,” the wine must also be fully
finished within the State in which the
labeled AVA is located. In the case of
AVAs that cover two or more States,
hereinafter referred to as “multi-State
AVAs,” the wine must be fully finished
within one of the States in which the
AVA is located.

These current regulations, including
the requirement that a wine labeled
with an AVA appellation of origin must
be fully finished within the State (or one
of the States) in which the AVA is
located, are derived from T.D. ATF-53,
published in the Federal Register by
TTB’s predecessor agency, the Bureau of
Alcohol, Tobacco and Firearms (ATF) at
43 FR 37672 on August 23, 1978. Prior
to publication of that Treasury Decision,
ATF did not have codified definitions
for “appellation of origin” or
“viticultural area,” and there was no
systematic approach to designating a
region as a “‘viticultural area.” The ATF
regulatory requirements for the use of an
appellation of origin on a wine label
prior to T.D. ATF-53 stated that: (1) At
least 75 percent of the wine be derived
from fruit or other agricultural products
grown in the named region; (2) the wine
be fully manufactured and finished
within the State containing the named
region; and (3) the wine be made in
compliance with the named region’s
laws and regulations.

TTB Notice No. 142—Proposal To
Establish The Rocks District of Milton-
Freewater AVA

On February 26, 2014, TTB published
Notice No. 142 in the Federal Register,
proposing the establishment of “The
Rocks District of Milton-Freewater”

AVA in Umatilla County, Oregon (see
79 FR 10742). Elsewhere in this issue of
the Federal Register, TTB is publishing
T.D. TTB-127, which formally
establishes The Rocks District of Milton-
Freewater as an AVA. The AVA is
located near the Oregon-Washington
State line, approximately 10 miles south
of the city of Walla Walla, Washington.
The AVA is also located within the
larger Walla Walla Valley and Columbia
Valley AVAs, both of which cover
portions of Washington and Oregon.

During the public comment period for
Notice No. 142, TTB received comments
from several winemakers who primarily
use grapes grown within The Rocks
District of Milton-Freewater but fully
finish their wines using custom crush
facilities across the State line in Walla
Walla, Washington. Some of the
commenters stated that they use custom
crush facilities in Walla Walla because
there are no such facilities nearby in
Oregon. TTB understands custom crush
facilities to be businesses that provide a
variety of winemaking services, such as
grape crushing, fermentation, barrel and
tank storage, wine analysis, and
bottling, for clients that do not have
their own facilities. Other commenters
stated that they own wineries in Walla
Walla and also own vineyards both in
Washington and in The Rocks District of
Milton-Freewater AVA.

Because The Rocks District of Milton-
Freewater AVA is a single-State AVA
located in Oregon, under current TTB
wine labeling regulations, none of these
commenters would be able to use that
AVA name as an appellation of origin,
even if 85 percent of the grapes in their
wines came from The Rocks District of
Milton-Freewater AVA, because their
wines are fully finished in Washington.
However, their wines could be labeled
with the Columbia Valley or Walla
Walla Valley AVA names as
appellations or origin because The
Rocks District of Milton-Freewater AVA
is located within both of those AVAs,
and both the Columbia Valley and Walla
Walla Valley AVAs are multi-State
AVAs that cover portions of Oregon and
Washington. Additionally, their wines
could be labeled simply with the
political appellation “Oregon,” since
wines labeled with a State appellation
of origin may be fully finished in an
adjacent State.

Several commenters stated that fully
finishing their wines in Oregon, rather
than in Washington, would be
burdensome because they would have to
either transport their grapes to the
nearest Oregon custom crush facility,
which is over 200 miles away from The
Rocks District of Milton-Freewater AVA,
or build their own private wineries in

Oregon. Others commented that it
makes little sense for TTB to allow the
use of a single-State AVA name as an
appellation of origin for a wine made
from grapes that are grown in that
viticultural area but are transported
hundreds of miles across a single State,
while prohibiting the use of that same
AVA name on a wine simply because
the grapes are transported across a State
line to a winery located only 10 miles
from the vineyard. Accordingly, these
commenters asked TTB to amend its
regulations to allow wines fully finished
in Washington to be labeled with The
Rocks District of Milton-Freewater AVA
appellation of origin, so that consumers
would have more detailed and accurate
information as to the origin of the grapes
used to make the wine.

TTB Analysis

TTB has determined that the concerns
raised in the comments on Notice No.
142 have merit. TTB acknowledges that
the current regulations would allow
wine that is fully finished in
Washington and made primarily from
grapes grown within The Rocks District
of Milton-Freewater AVA to be labeled
only with the less specific “Walla Walla
Valley,” “Columbia Valley,” or
“Oregon” appellations of origin. TTB
notes that the purpose of the AVA
program is to provide consumers with
additional information on the wines
they may purchase by allowing vintners
to describe more accurately the origin of
the grapes used in the wine. Therefore,
TTB is proposing to amend its
regulations at § 4.25(e)(3)(iv) to allow
wines that meet the requirements of
§4.25(e)(3)(1) and (ii) to be labeled with
a single-State AVA name as an
appellation of origin if the wine was
fully finished either within the State in
which the AVA is located or within an
adjacent State.

TTB believes that vintners, grape
growers, and consumers would benefit
from the removal of the requirement in
§4.25(e)(3)(iv) that wines labeled with
an AVA appellation of origin be fully
finished within the same State as the
AVA. Vintners would have a greater
choice in both where they fully finish
their wines and what appellation of
origin they use. Grape growers within a
single-State AVA may have more buyers
for their grapes if vintners in adjacent
States are allowed to label their wines
with the AVA name. Finally, consumers
would have a more accurate idea of the
origin of the grapes in their wine if
vintners who fully finish their wine in
a State adjacent to the State where the
AVA is located were able to label their
wines with a more specific single-State
AVA appellation of origin, such as The
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Rocks District of Milton-Freewater,
rather than a less specific State
appellation of origin, such as Oregon, or
even a broader multi-State appellation
of origin, such as Columbia Valley.

TTB does not believe that the
proposed amendment will cause
consumer confusion. Section
4.25(b)(1)(ii) allows wines eligible for
labeling with a State appellation of
origin to be fully finished in an adjacent
State. Section 4.25(e)(3)(iv) only
requires wine labeled with any AVA
appellation of origin to have been fully
finished somewhere within the State in
which the AVA is located, not within
the AVA itself. Additionally,
§4.25(e)(3)(iv) currently allows wines
eligible for labeling with a multi-State
appellation of origin to be fully finished
within any one of the States in which
the AVA is located, not just within the
State in which the grapes were grown.
Since the promulgation of the
appellation of origin regulations, TTB is
not aware of any reported instances in
which the regulations regarding the
fully finishing of wine in an adjacent
State resulted in consumer confusion
relating to the origin of the wine or
grapes. Therefore, TTB believes
consumers are aware that the
appellation of origin on a wine label is
a statement of the origin of the grapes
used to make the wine, and it would not
be misleading or confusing to
consumers if a wine labeled with a
single-State AVA appellation of origin
was actually fully finished in an
adjacent State.

Therefore, for the reasons discussed
above, TTB is proposing to amend its
regulations to allow wines that meet the
requirements of § 4.25(e)(3)(i) and (ii) to
be labeled with a single-State AVA
appellation of origin if the wine is fully
finished either within the State in
which the AVA is located or an adjacent
State. If adopted, this amendment
would bring the requirements for using
a single-State AVA appellation of origin
more in line with the requirements for
using a State appellation of origin. This
change would give grape growers and
wine makers within a single-State AVA
greater flexibility and more options in
producing and marketing their products,
options that are currently available to
growers and wine makers within multi-
State AVAs and those who use State
appellations of origin. Additionally, the
amendment would enable wine
producers to provide consumers with
more specific information on the origin
of the grapes used to make the wine.

TTB’s proposed changes to its
appellations of origin regulations are
limited to the scope of the commenters’
request, which was, specifically, to

allow wines to be labeled with a single-
State AVA appellation of origin even if
the wine was fully finished in a State
adjacent to the State in which the AVA
is located. Therefore, TTB is not
proposing any additional changes to the
regulations concerning the use of
appellations of origin, including the
percentage of grapes used in the wine
that must come from the labeled
appellation or the requirements for use
of the term “estate bottled” in
conjunction with an AVA appellation of
origin.

Furthermore, TTB is not proposing
any changes to the regulations
concerning the use of multi-State AVA
names as appellations of origin because
the commenters’ request was limited to
single-State AVAs. Additionally,
winemakers who label their wines with
a multi-State AVA appellation of origin
already have the flexibility to use
winemaking facilities, including custom
crush facilities, in at least one other
State if they choose, unlike winemakers
who label their wines with a single-
State AVA appellation of origin.
However, TTB is interested in hearing
from winemakers whose wines are
ineligible to be labeled with a multi-
State AVA appellation of origin solely
because they fully finish their wines in
an adjacent State that is not part of the
multi-State AVA.

Public Participation

Comments Invited

TTB invites comments from interested
members of the public on the proposed
changes to the regulations regarding the
use of AVA names as appellations of
origin on wine labels. TTB is
particularly interested in how
effectively the proposed changes will
further TTB’s mission of ensuring that
consumers are provided with adequate
information about the identity of
beverage alcohol products and
preventing consumer deception. Please
provide specific information in support
of your comments.

Although the amendment in this
notice of proposed rulemaking is
limited to wines labeled with a single-
State AVA appellation of origin, TTB is
interested in comments on whether TTB
should propose a similar amendment for
wines labeled with multi-State AVA
appellations of origin. Additionally,
TTB would like comments on whether
TTB should allow wines labeled with
any domestic appellation of origin to be
fully finished in any U.S. State. TTB
may consider these comments for future
rulemakings.

Submitting Comments

You may submit comments on this
proposed rule by using one of the
following three methods:

e Federal e-Rulemaking Portal: You
may send comments via the online
comment form posted with this
proposed rule within Docket No. TTB-
2015—-0003 on “Regulations.gov,” the
Federal e-rulemaking portal, at http://
www.regulations.gov. A direct link to
that docket is available under Notice
No. 147 on the TTB Web site at
http://www.ttb.gov/wine/wine-
rulemaking.shtml. Supplemental files
may be attached to comments submitted
via Regulations.gov. For complete
instructions on how to use
Regulations.gov, visit the site and click
on the “Help” tab.

e U.S. Mail: You may send comments
via postal mail to the Director,
Regulations and Rulings Division,
Alcohol and Tobacco Tax and Trade
Bureau, 1310 G Street NW., Box 12,
Washington, DC 20005.

e Hand Delivery/Courier: You may
hand-carry your comments or have them
hand-carried to the Alcohol and
Tobacco Tax and Trade Bureau, 1310 G
Street NW., Suite 200-E, Washington,
DC 20005.

Please submit your comments by the
closing date shown above in this
proposed rule. Your comments must
reference Notice No. 147 and include
your name and mailing address. Your
comments also must be made in
English, be legible, and be written in
language acceptable for public
disclosure. TTB does not acknowledge
receipt of comments, and TTB considers
all comments as originals.

In your comment, please clearly state
if you are commenting for yourself or on
behalf of an association, business, or
other entity. If you are commenting on
behalf of an entity, your comment must
include the entity’s name as well as
your name and position title. In your
comment via Regulations.gov, please
enter the entity’s name in the
“Organization” blank of the online
comment form. If you comment via
postal mail or hand delivery/courier,
please submit your entity’s comment on
letterhead.

You may also write to the
Administrator before the comment
closing date to ask for a public hearing.
The Administrator reserves the right to
determine whether to hold a public
hearing.

Confidentiality
All submitted comments and

attachments are part of the public record
and subject to disclosure. Do not
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enclose any material in your comments
that you consider to be confidential or
inappropriate for public disclosure.

Public Disclosure

TTB will post, and you may view,
copies of this proposed rule and any
online or mailed comments received
about this proposal within Docket No.
TTB-2015-0003 on the Federal e-
rulemaking portal, Regulations.gov, at
http://www.regulations.gov. A direct
link to that docket is available on the
TTB Web site at http://www.ttb.gov/
wine/wine-rulemaking.shtml under
Notice No. 147. You may also reach the
relevant docket through the
Regulations.gov search page at http://
www.regulations.gov. For information
on how to use Regulations.gov, click on
the site’s “Help” tab.

All posted comments will display the
commenter’s name, organization (if
any), city, and State, and, in the case of
mailed comments, all address
information, including email addresses.
TTB may omit voluminous attachments
or material that the Bureau considers
unsuitable for posting.

You may also view copies of this
proposed rule and any electronic or
mailed comments that TTB receives
about this proposal by appointment at
the TTB Information Resource Center,
1310 G Street NW., Washington, DC
20005. You may also obtain copies at 20
cents per 8.5- x 11-inch page. Contact
TTB’s information specialist at the
above address or by telephone at 202—
453-2270 to schedule an appointment
or to request copies of comments or
other materials.

Regulatory Flexibility Act

TTB certifies that this proposed
regulation, if adopted, would not have
a significant economic impact on a
substantial number of small entities.
The proposed amendments merely
provide industry members with more
options and additional flexibility in
wine labeling decisions. The proposed
regulation imposes no new reporting,
recordkeeping, or other administrative
requirement. Therefore, no regulatory
flexibility analysis is required.

Executive Order 12866

It has been determined that this
proposed rule is not a significant
regulatory action as defined by
Executive Order 12866 of September 30,
1993. Therefore, no regulatory
assessment is required.

Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this notice
of proposed rulemaking.

List of Subjects in 27 CFR Part 4

Administrative practice and
procedure, Advertising, Labeling,
Packaging and containers, Wine.

Proposed Regulatory Amendment

For the reasons discussed in the
preamble, TTB proposes to amend title
27, chapter I, part 4, Code of Federal
Regulations, as follows:

PART 4—LABELING AND
ADVERTISING OF WINE

m 1. The authority citation for part 4
continues to read as follows:

Authority: 27 U.S.C. 205, unless otherwise
noted.

Subpart C—Standards of Identity for
Wine

m 2. Section 4.25 is amended by revising
paragraph (e)(3)(iv) to read as follows:

§4.25 Appellations of origin.
* * * * *

(8] * % %

(3) )

(iv) In the case of American wine, it
has been fully finished (except for cellar
treatment pursuant to § 4.22(c), and
blending which does not result in an
alteration of class and type under
§4.22(b)) within the State the
viticultural area is located in or an
adjacent State, or, for a viticultural area
located in two or more contiguous
States, within one of the States in which
the viticultural area is located.

* * * * *

Signed: December 2, 2014.
John J. Manfreda,
Administrator.
Approved: December 22, 2014.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. 2015-02552 Filed 2—6—15; 8:45 am|]
BILLING CODE 4810-31-P

GULF COAST ECOSYSTEM
RESTORATION COUNCIL

40 CFR Part 1850
[Docket Number: 110142015-1111-01]

Procedures for Disclosure of Records
Under the Freedom of Information Act
and Privacy Act

AGENCY: Gulf Coast Ecosystem
Restoration Council.

ACTION: Proposed rule.

SUMMARY: This Proposed Rule sets forth
the Gulf Coast Ecosystem Restoration

Council’s (Council) proposed
regulations regarding the Freedom of
Information Act (FOIA), Privacy Act
(PA), and declassification and public
availability of national security
information.

DATES: Comments are due March 11,
2015.

ADDRESSES: The Council invites
comments on the proposed FOIA and
PA regulations. Comments may be
submitted through one of these
methods:

Electronic Submission of Comments:
Interested persons may submit
comments electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt, and enables the Council to make
them available to the public. Comments
submitted electronically through the
http://www.regulations.gov Web site can
be viewed by other commenters and
interested members of the public.

Mail: Send to Gulf Coast Ecosystem
Restoration Council, 500 Poydras Street,
Suite 1117, New Orleans, LA 70113.

Email: Send to FOIAcomments@
RestoreTheGulf.gov.

In general, the Council will make
such comments available for public
inspection and copying on its Web site,
http://www.restorethegulf.gov/ without
change, including any business or
personal information provided, such as
names, addresses, email addresses, or
telephone numbers. All comments
received, including attachments and
other supporting materials, will be part
of the public record and subject to
public disclosure. You should only
submit information that you wish to
make publicly available.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Roberson at 202-482-1315.
SUPPLEMENTARY INFORMATION:

I. Background

The RESTORE Act, Public Law 112—
141 (July 6, 2012), codified at 33 U.S.C.
1321(t) and note, makes funds available
for the restoration and protection of the
Gulf Coast Region through a new trust
fund in the Treasury of the United
States, known as the Gulf Coast
Restoration Trust Fund (Trust Fund).
The Trust Fund will contain 80 percent
of the administrative and civil penalties
paid by the responsible parties after July
6, 2012, under the Federal Water
Pollution Control Act in connection
with the Deepwater Horizon oil spill.
These funds will be invested and made
available through five components of
the RESTORE Act.
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Two of the five components, the
Comprehensive Plan and Spill Impact
Components, are administered by the
Council, an independent federal entity
created by the RESTORE Act. Under the
Comprehensive Plan Component (33
U.S.C. 1321(t)(2)), 30 percent of funds in
the Trust Fund (plus interest) are
available to develop a Comprehensive
Plan to restore the ecosystem and the
economy of the Gulf Coast Region.
Under the Spill Impact Component (33
U.S.C. 1321(t)(3)), 30 percent of funds in
the Trust Fund will be disbursed to the
five Gulf Coast States (Alabama, Florida,
Louisiana, Mississippi, and Texas) or
their administrative agents based on an
allocation formula established by the
Council by regulation based on criteria
in the RESTORE Act.

This Proposed Rule implements the
Council’s obligation to make records
available under the Freedom of
Information Act (FOIA) and Privacy Act
(PA).

The Council will accept comments on
the Proposed Rule for 30 days after
publication, and publish a Final Rule
after considering any comments.

III. Procedural Requirements
A. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) generally requires
agencies to prepare a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements under the Administrative
Procedure Act or any other statute,
unless the agency certifies that this
Interim Final Rule will not have a
significant economic impact on a
substantial number of small entities.
The Council hereby certifies that this
rule will not have a significant
economic impact on a substantial
number of small entities. Under the
FOIA, agencies may recover only the
direct costs of searching for, reviewing,
and duplicating the records processed
for requesters. Thus, the fees the
Council assesses are typically nominal.
Further, the number of ““small entities”
that make FOIA requests is relatively
small compared to the number of
individuals who make such requests.

B. Paperwork Reduction Act

This rule does not contain a
“collection of information’ as defined
by the Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)).

C. Regulatory Planning and Review
(Executive Orders 12866 and 13563)

As an independent federal entity that
is composed of, in part, six federal
agencies, including the Departments of

Agriculture, Army, Commerce, and
Interior, the Department in which the
Coast Guard is operating, and the
Environmental Protection Agency, the
requirements of Executive Orders 12866
and 13563 are inapplicable to this rule.

List of Subjects in 40 CFR Part 1850

Administrative practice and
procedure, Freedom of Information,
Privacy, Public information, Classified
information.

For the reasons set forth in the
preamble, the Gulf Coast Ecosystem
Restoration Council proposes to add 40
CFR part 1850 of Chapter VIII, to read
as follows:

PART 1850—AVAILABILITY OF
RECORDS

Subpart A—Production or Disclosure Under
the Freedom of Information Act

Sec.

1850.1
1850.2
1850.3
1850.4
1850.5
1850.6
1850.7

Purpose and Scope.

Definitions.

General Provisions.

Public Reading Room.

Requirements for Making Requests.

Responding to Requests.

Appeals.

1850.8 Authority to Determine.

1850.9 Maintenance of Files.

1850.10 Fees.

1850.11 Requests for Confidential
Treatment of Business Information.

1850.12 Requests for Access to Confidential
Commercial or Financial Information.

Subpart B—Production or Disclosure under
the Privacy Act

1850.31 Purpose and scope.

1850.32 Definitions.

1850.33 Procedures for requests pertaining
to individual records in a record system.

1850.34 Times, places, and requirements
for identification of individuals making
requests.

1850.35 Disclosure of requested
information to individuals.

1850.36 Special procedures: Medical
records.

1850.37 Request for correction or
amendment to record.

1850.38 Agency review of request for
correction or amendment to record.

1850.39 Appeal of initial adverse agency
determination on correction or
amendment.

1850.40 Disclosure of record to person
other than the individual to whom it
pertains.

1850.41 Fees.

1850.42 Penalties.

Authority: 33 U.S.C. 1321(f); 5 U.S.C. 552;
5 U.S.C. 552a.

Subpart A—Production or Disclosure
Under the Freedom of Information Act

§1850.1 Purpose and Scope.

This subpart contains the regulations
of the Gulf Coast Ecosystem Restoration

Council (Council) implementing the
Freedom of Information Act (FOIA) (5
U.S.C. 552), as amended. These
regulations supplement the FOIA,
which provides more detail regarding
requesters’ rights and the records the
Council may release.

The regulations of this subpart
provide information concerning the
procedures by which records may be
obtained from the Council. Official
records of the Council made available
pursuant to the requirements of the
FOIA shall be furnished to members of
the public only as prescribed by this
subpart. Information routinely provided
to the public as part of a regular Council
activity (for example, press releases)
may be provided to the public without
following this subpart.

§1850.2 Definitions.

(a) Commercial Use Request means a
request from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made.

(b) Confidential Commercial
Information means commercial or
financial information, obtained by the
Council from a submitter, that may
contain information exempt from
release under Exemption 4 of FOIA, 5
U.S.C. 552(b)(4).

(c) Council means to the Gulf Coast
Ecosystem Restoration Council.

(d) Days, unless stated as “‘calendar
days,” are business days and do not
include Saturday, Sunday, or federal
holidays.

(e) Direct costs means those expenses
the Council actually incurs in searching
for and duplicating (and, in the case of
commercial requesters, reviewing)
documents in response to a request
made under § 1850.5. Direct costs
include, for example, the labor costs of
the employee performing the work (the
basic rate of pay for the employee, plus
16 percent of that rate to cover benefits)
and the cost of operating duplicating
machinery. Not included in direct costs
are overhead expenses such as costs of
space and heating or lighting of the
facility in which the documents are
stored.

(f) Duplication means the making a
copy of a document, or other
information contained in it, necessary to
respond to a FOIA request. Copies may
take the form of paper, microfilm,
audio-visual materials, or electronic
records, among others. The Council
shall honor a requester’s specified
preference of form or format of
disclosure if the record is readily



6936

Federal Register/Vol. 80, No. 26 /Monday, February 9, 2015/Proposed Rules

reproducible with reasonable efforts in
the requested form or format.

(g) Educational institution means a
preschool, a public or private
elementary or secondary school, or an
institution of undergraduate higher
education, graduate higher education,
professional education, or an institution
of vocational education that operates a
program of scholarly research.

(h) Fee category means one of the
three categories that agencies place
requesters in for the purpose of
determining whether a requester will be
charged fees for search, review and
duplication. The three fee categories are:
(1) Commercial requesters, (2) non-
commercial scientific or educational
institutions or news media requesters,
and (3) all other requesters.

(i) News means information about
current events or that would be of
current interest to the public.

(j) Noncommercial scientific
institution means an institution that is
not operated on a ‘“commercial” basis
(as that term is used in this section) and
which is operated solely for the purpose
of conducting scientific research, the
results of which are not intended to
promote any particular product or
industry.

(k) Perfected request means a written
FOIA request that meets all of the
criteria set forth in § 1850.5.

(1) Reading room means a location
where records are available for review
pursuant to 5 U.S.C. 552(a)(2).

(m) Records under the FOIA include
all Government records, regardless of
format, medium or physical
characteristics, and electronic records
and information, audiotapes,
videotapes, Compact Disks, DVDs, and
photographs.

(n) Records Management Officer
means the person designated by the
Executive Director of the Council to
oversee all aspects of the Council’s
records management program, including
FOIA.

(o) Representative of the news media,
or news media requester, means any
person or entity organized and operated
to publish or broadcast news to the
public that actively gathers information
of potential interest to a segment of the
public, uses its editorial skills to turn
the raw materials into a distinct work,
and distributes the work to an audience.
Examples of news-media entities are
television or radio stations broadcasting
to the public at large, and publishers of
periodicals that disseminate ‘“news”
and make their products available
through a variety of means to the
general public including news
organizations that disseminate solely on
the Internet. To be in this category, a

requester must not be seeking the
requested records for a commercial use.
A request for records that supports the
news-dissemination function of the
requester shall not be considered to be
for a commercial use. A “freelance
journalist” shall be regarded as working
for a news-media entity if the journalist
can demonstrate a solid basis for
expecting publication through that
entity, whether or not the journalist is
actually employed by the entity. A
publication contract would be the
clearest proof, but the Council shall also
look to the past publication record of a
requester in making this determination.
The Council’s decision to grant a
requester media status will be made on
a case-by-case basis based upon the
requester’s intended use of the material.

(p) Requester means any person,
partnership, corporation, association, or
foreign or State or local government,
which has made a request to access a
Council record under FOIA.

(q) Review means the examination of
a record located in response to a request
in order to determine whether any
portion of it is exempt from disclosure.
Review time includes processing any
record for disclosure, such as doing all
that is necessary to prepare the record
for disclosure, including the process of
redacting it and marking any applicable
exemptions. Review costs are
recoverable even if a record ultimately
is not disclosed. Review time includes
time spent obtaining and considering
any formal objection to disclosure made
by a business submitter under § 1850.12
but does not include time spent
resolving general legal or policy issues
regarding the application of exemptions.

(r) Search means the process of
looking for and retrieving documents or
information that is responsive to a
request. Search time includes page-by-
page or line-by-line identification of
information within documents and also
includes reasonable efforts to locate and
retrieve information from records
maintained in electronic form or format.

(s) Submitter means any person or
entity from whom the Council obtains
confidential commercial information,
directly or indirectly.

(t) Unusual circumstances include
situations in which the Council must:

(1) Search for and collect the
requested agency records from field
facilities or other establishments that are
separate from the office processing the
request;

(2) search for, collect, and
appropriately examine a voluminous
amount of separate and distinct records
that are the subject of a single request;
or

(3) consult with another Federal
agency having a substantial interest in
the determination of the FOIA request.

§1850.3 General Provisions.

The Council shall prepare an annual
report to the Attorney General of the
United States regarding its FOIA
activities in accordance with 5 U.S.C.
552(e).

§1850.4 Public Reading Room.

The Council maintains an electronic
public reading room on its Web site,
http://www.restorethegulf.gov, which
contains the records FOIA requires the
Council to make available for public
inspection and copying, as well as
additional records of interest to the
public.

§1850.5 Requirements for Making
Requests.

(a) Type of Records Made Available.
The Council shall make available upon
request, pursuant to the procedures in
this section and subject to the
exceptions set forth in FOIA, all records
of the Council that are not available
under § 1850.4 of these procedures. The
Council’s policy is to make
discretionary disclosures of records or
information otherwise exempt from
disclosure under FOIA unless the
Council reasonably foresees that such
disclosure would harm an interest
protected by one or more FOIA
exemptions, or otherwise prohibited by
law. This policy does not create any
enforceable right in court.

(b) Procedures for Requesting
Records. A request for records shall
reasonably describe the records in a way
that enables Council staff to identify and
produce the records with reasonable
effort. The requester should include as
much specific information as possible
regarding dates, titles, and names of
individuals. The Council may consider
wide-ranging requests that lack
specificity, require the production
voluminous records, or contain broad
descriptions of subject matters without
reference to specific records to be “not
reasonably described” and, therefore,
not subject to further processing. For
records ‘“‘not reasonably described,” the
Council may require the requestor or the
requestor’s agent to confer with a
Council representative in order to
attempt to verify the scope of the
request and, if possible, narrow such
request. All requests must be submitted
in writing (including by email, fax or
mail) to the Council’s Records
Management Officer. Requesters shall
clearly mark a request as a “Freedom of
Information Act Request” or “FOIA


http://www.restorethegulf.gov

Federal Register/Vol. 80, No. 26 /Monday, February 9, 2015/Proposed Rules

6937

Request” on the front of the envelope or
in the subject line of the email.

(c) Contents of Request. The request,
at minimum, shall contain the following
information:

(1) The name, telephone number, and
non-electronic address of the requester;

(2) Whether the requested information
is intended for commercial use, or
whether the requester represents an
education or noncommercial scientific
institution, or news media; and

(3) A statement agreeing to pay the
applicable fees, identifying any fee
limitation desired, or requesting a
waiver or reduction of fees that satisfies
§1850.10(j)(1) to (3).

(d) Perfected Requests. The requester
must meet all the requirements in this
section to perfect a request. The Council
will only process perfected requests.

(e) Requestors may submit a request
for records, expedited processing or
waiver of fees by writing directly to the
Records Management Officer via email
at FOIArequest@restorethegulf.gov, first
class United States mail at 500 Poydras
Street, Suite 1117, New Orleans, LA
70113.

(f) Any Council officer or employee
who receives a written Freedom of
Information Act request shall promptly
forward it to the Records Management
Officer. Any Council officer or
employee who receives an oral request
under the Freedom of Information Act
shall inform the person making the
request that it must be in writing and
also inform such person of the
provisions of this subpart.

§1850.6 Responding to Requests.

(a) Receipt and Processing. The date
of receipt for any request, including one
that is addressed incorrectly or that is
referred to the Council by another
agency, is the date the Council actually
receives the request. The Council
normally will process requests in the
order they are received. However, in the
Records Management Officer’s
discretion, the Council may use two or
more processing tracks by
distinguishing between simple and
more complex requests based on the
number of pages involved, or some
other measure of the amount of work
and/or time needed to process the
request, and whether the request
qualifies for expedited processing as
defined by paragraph (d) of this section.
When using multi-track processing, the
Records Management Officer may
provide requesters in the slower track(s)
with an opportunity to limit the scope
of their requests to qualify for faster
processing.

(b) Authorization. The Records
Management Officer and other persons

designated by the Council’s Executive
Director are solely authorized to grant or
deny any request for Council records.

(c) Timing. (1) When a requester
submits a request in accordance with
§ 1850.5, the Records Management
Officer shall inform the requester of the
determination concerning that request
within 20 days from receipt of the
request, unless ‘“‘unusual
circumstances” exist, as defined in
§ 1850.2(t).

(2) When additional time is required
as a result of “‘unusual circumstances,”
as defined in § 1850.2(t), the Records
Management Officer shall, within the
statutory 20 day period, issue to the
requester a brief written statement of the
reason for the delay and an indication
of the date on which it is expected that
a determination as to disclosure will be
forthcoming. If more than 10 additional
days are needed, the requester shall be
notified and provided an opportunity to
limit the scope of the request or to
arrange for an alternate time frame for
processing the request.

(3) The Council may toll the statutory
time period to issue its determination
on a FOIA request one time during the
processing of the request to obtain
clarification from the requester. The
statutory time period to issue the
determination on disclosure is tolled
until the Council receives the
information reasonably requested from
the requester. The Council may also toll
the statutory time period to issue the
determination to clarify with the
requester issues regarding fees. There is
no limit on the number of times the
agency may request clarifying fee
information from the requester.

(d) Expedited Processing (1) A
requester may request expedited
processing by submitting a statement,
certified to be true and correct to the
best of that person’s knowledge and
belief, that demonstrates a compelling
need for records, as defined in 5 U.S.C.
552(a)(6)(E)(v).

(2) The Records Management Officer
will notify a requester of the
determination to grant or deny a request
for expedited processing within ten
days of receipt of the request. If the
Records Management Officer grants the
request for expedited processing, the
Council staff shall process the request as
soon as practicable subject §§ 1850.10(d)
and (e). If the Records Management
Officer denies the request for expedited
processing, the requester may file an
appeal in accordance with the process
described in §1850.7.

(3) The Council staff will give
expedited treatment to a request when
the Records Management Officer

determines the requester has established
one of the following:

(i) Circumstances in which the lack of
expedited treatment reasonably could be
expected to pose an imminent threat to
the life or physical safety of an
individual;

(ii) An urgency to inform the public
about an actual or alleged Federal
Government activity, if made by an
individual primarily engaged in
disseminating information;

(iii) The loss of substantial due
process rights;

(iv) A matter of widespread and
exceptional media interest raising
possible questions about the Federal
government’s integrity which affects
public confidence; or

(4) These procedures for expedited
processing also apply to requests for
expedited processing of administrative
appeals.

(e) Denials. If the Records
Management Officer denies the request
in whole or part, the Records
Management Officer will inform the
requester in writing and include the
following:

(1) A brief statement of the reason(s)
for the denial, including applicable
FOIA exemption(s);

(2) An estimate of the volume of
records or information withheld;

(3) The name and title or position of
the person responsible for the denial of
the request;

(4) The requester’s right to appeal any
such denial and the title and address of
the official to whom such appeal is to
be addressed; and

(5) The requirement that the appeal be
received within 45 days of the date of
the denial.

(f) Referrals to Another Agency. (1)
When the Council receives a request for
a record (or a portion thereof) in its
possession that originated with another
Federal agency subject to the FOIA, the
Council shall, except as provided in
subparagraph (3) of this paragraph, refer
the record to that agency for direct
response to the requester. However, if
the Council and the originating agency
jointly agree that the Council is in the
best position to respond regarding the
record, then the record may be handled
as a consultation.

(2) Whenever the Council refers any
part of the responsibility for responding
to a request to another agency, it shall
document the referral, maintain a copy
of the record that it refers, and notify the
requester of the referral and inform the
requester of the name of the agency to
which the record was referred,
including that agency’s FOIA contact
information.
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(3) The referral procedure is not
appropriate where disclosure of the
identity of the agency, typically a law
enforcement agency or Intelligence
Community agency, to which the
referral would be made could harm an
interest protected by an applicable
exemption, such as the exemptions that
protect personal privacy and national
security interests. In such instances, in
order to avoid harm to an interest
protected by an applicable exemption,
the Council shall coordinate with the
originating agency to seek its views on
the disclosability of the record. The
release determination for the record that
is the subject of the coordination shall
then be conveyed to the requester by the
Council.

(g) Consulting with Another Agency.
In instances where a record is requested
that originated with the Council and
another agency has a significant interest
in the record (or a portion thereof), the
Council shall consult with that agency
before responding to a requester. When
the Council receives a request for a
record (or a portion thereof) in its
possession that originated with another
agency that is not subject to the FOIA,
the Council shall consult with that
agency before responding to the
requester.

(h) Providing Responsive Records. (1)
Council staff shall send a copy of
records or portions of records
responsive to the request to the
requester by regular United States mail
to the address indicated in the request,
unless the requester makes other
acceptable arrangements or the Council
deems it appropriate to send the records
by other means. The Council shall
provide a copy of the record in any form
or format requested if the record is
readily reproducible in that form or
format. The Council need not provide
more than one copy of any record to a
requester.

(2) The Records Management Officer
shall provide any reasonably segregable
portion of a record that is responsive to
the request after redacting those
portions that are exempt under FOIA or
this section.

(3) The Council is not required to
create, compile, prepare or obtain from
outside the Council a record to satisfy
a request.

(i) Prohibition Against Disclosure.
Except as provided in this subpart, no

member or employee of the Council
shall disclose or permit the disclosure of
any non-public information of the
Council to any person (other than
Council members, employees, or agents
properly entitled to such information for
the performance of their official duties),
unless required by law to do so.

§1850.7 Appeals.

(a) Requesters may administratively
appeal an adverse determination
regarding a request by writing directly
to the General Counsel via email at
GeneralCounsel@restorethegulf.gov or
first class United States mail at 500
Poydras Street, Suite 1117, New
Orleans, LA 70113. Administrative
appeals sent to other individuals or
addresses are not considered perfected.
An adverse determination is a denial of
a request and includes decisions that:
the requested record is exempt, in
whole or in part; the information
requested is not a record subject to the
FOIA; the requested record does not
exist, cannot be located, or has
previously been destroyed; or the
requested record is not readily
reproducible in the form or format
sought by the requester. Adverse
determinations also include denials
involving fees or fee waiver matters or
denials of requests for expedited
processing.

(b) FOIA administrative appeals must
be in writing and should contain the
phrase “FOIA Appeal” on the front of
the envelope or in the subject line of the
electronic mail.

(c) Administrative appeals shall
include a copy of the original request,
the initial denial (if any), and a
statement explaining the reasons that
the Council should make the requested
records available and the initial denial
was made in error.

(d) Requesters submitting an
administrative appeal of an adverse
determination must ensure that the
Council receives the appeal within 45
days of the date of the denial letter.

(e) Upon receipt of an administrative
appeal, Council staff shall inform the
requester within 20 days of the
determination on that appeal.

(f) The determination on an appeal
shall be in writing and, when it denies
the appeal, in whole or in part, the letter
to the requester shall include:

(1) A brief explanation of the basis for
the denial, including a list of the
applicable FOIA exemptions and a
description of how they apply;

(2) A statement that the decision is
final for the Council;

(3) Notification that judicial review of
the denial is available in the district
court of the United States in the district
in which the requester resides, or has
his or her principal place of business, or
in which the agency records are located,
or in the District of Columbia; and

(4) The name and title or position of
the official responsible for denying the
appeal.

§1850.8 Authority to Determine.

The Records Management Officer or
Council Executive Director, when
receiving a request pursuant to these
regulations, shall grant or deny such
request. That decision shall be final,
subject only to administrative appeal as
provided in § 1850.7 of this subpart. The
Council General Counsel shall deny or
grant an administrative appeal
requested under § 1850.7 of this subpart.

§1850.9 Maintenance of Files.

The Records Management Officer
shall maintain files containing all
material required to be retained by or
furnished to them under this subpart.
The material shall be filed by a unique
tracking number.

§1850.10 Fees.

(a) Generally. Except as provided
elsewhere in this section, the Records
Management Officer shall assess fees
where applicable in accordance with
this section for search, review, and
duplication of records requested. The
Records Management Officer shall also
have authority to furnish documents
without any charge or at a reduced
charge if disclosure of the information is
in the public interest because it is likely
to contribute significantly to public
understanding of the operations or
activities of the government and is not
primarily in the commercial interest of
the requester.

(b)(1) Fee Schedule; Waiver of Fees.
The fees applicable to a request for
Council records pursuant to § 1850.5 are
set forth in the following uniform fee
schedule:

Service

Rate

(i) Manual search ........ccccooviniiiieiiicceeee

(ii) Computerized search
(iii) Duplication of records:.
(A) Paper copy reproduction

to cover benefits.

$0.05 per page.

Actual salary rate of employee involved, plus 16 percent of salary rate

Actual direct cost, including operator time.
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Service

Rate

(B) Other reproduction (e.g., computer disk or printout, microfilm,

microfiche, or microform).

(iv) Review of records (including redaction) .......

to cover benefits.

Actual direct cost, including operator time.

Actual salary rate of employee involved, plus 16 percent of salary rate

(2) Search. (i) The Council shall
charge search fees for all requests,
subject to the limitations of paragraph
(b)(5) of this section. The Records
Management Officer shall charge for
time spent searching for responsive
records, even if no responsive record is
located or if the Records Management
Officer withholds records located as
entirely exempt from disclosure. Search
fees shall equal the direct costs of
conducting the search by the Council
employee involved, plus 16 percent of
the salary rate to cover benefits.

ii. For computer searches of records,
the Council will charge requesters the
direct costs of conducting the search. In
accordance with paragraph (f) of this
section, however, the Council will
charge certain requesters no search fee
and certain other requesters are entitled
to the cost equivalent of two hours of
manual search time without charge.
These direct costs include the costs
attributable to the salary of an operator/
programmer performing a computer
search.

(3) Duplication. The Council will
charge duplication fees to all requesters,
subject to the limitations of paragraph
(b)(5) of this section. The fee for a paper
photocopy of a record (no more than
one copy of which need be supplied) is
5 cents per page. The Records
Management Officer will charge the
requester for the direct costs, including
operator time, of making copies
produced by computer, such as tapes or
printouts. The Records Management
Officer will charge a requester the direct
costs of providing other forms of
duplication.

(4) Review. The Council will charge
review fees to requesters who make a
commercial use request. Review fees
generally are limited to the initial record
review, i.e., the review done when the
Records Management Officer determines
whether an exemption applies to a
particular record at the initial request
level. The Council will not charge a
requester for additional review at the
administrative appeal level. Review fees
consist of the direct costs of conducting
the review by the Council employee
involved, plus 16 percent of the salary
rate to cover benefits.

(5) Limitations on charging fees. (i)
The Council will not charge a search fee
for requests from educational

institutions, noncommercial scientific
institutions, or representatives of the
news media.

ii. The Council will not charge a
search fee or review fee for a quarter-
hour period unless more than half of
that period is required for search or
review.

iii. The Council will not charge a fee
to a requester whenever the total fee
calculated under this paragraph is $25
or less for the request.

iv. Except for requesters seeking
records for a commercial use, the
Council will provide without charge the
first 100 pages of duplication (or the
cost equivalent) and the first two hours
of search.

v. The provisions of paragraphs (5)(iii)
and (5)(iv) of this section work together.
This means that for requesters other
than those seeking records for a
commercial use, no fee shall be charged
unless the cost of search is in excess of
two hours plus the cost of duplication
in excess of 100 pages totals more than
$25.

vi. No search fees shall be charged to
a requester when the Council does not
comply with the statutory time limits at
5 U.S.C. 552(a)(6) in which to respond
to a request, unless unusual or
exceptional circumstances (as those
terms are defined by the FOIA) apply to
the processing of the request.

vii. No duplication fees shall be
charged to requesters in the fee category
of a representative of the news media or
an educational or noncommercial
scientific institution when the Council
does not comply with the statutory time
limits at 5 U.S.C. 552(a)(6) in which to
respond to a request, unless unusual or
exceptional circumstances (as those
terms are defined by the FOIA) apply to
the processing of the request.

(c) Payment Procedures. All
requesters shall pay the applicable fee
before the Council sends copies of the
requested records, unless the Records
Management Official grants a fee
waiver. Requesters must pay fees by
check or money order made payable to
the “Treasury of the United States.”
Checks and money orders should be
mailed to 500 Poydras Street, Suite
1117, New Orleans, LA 70113.

(d) Advance Notification of Fees. If
the estimated charges exceed $25, the
Records Management Officer shall

notify the requester of the estimated
amount, unless the requester has
indicated a willingness to pay fees as
high as those anticipated. Upon receipt
of such notice, the requester may confer
with the Records Management Officer to
reformulate the request to lower the
costs. Council staff shall suspend
processing the request until the
requester provides the Records
Management Officer with a written
guarantee that the requester will make
payment upon completion of processing
(i.e., upon completion of the search,
review and duplication, but prior the
Council sending copies of the requested
records to the requester).

(e) Advance Payment. The Records
Management Officer shall require
advance payment of any fee estimated to
exceed $250. The Records Management
Officer also shall require full payment
in advance where a requester has
previously failed to pay a fee in a timely
fashion. If an advance payment of an
estimated fee exceeds the actual total fee
by $1 or more, the Council shall refund
the difference to the requester. The
Council shall suspend the processing of
the request and the statutory time
period for responding to the request
until the Records Management Officer
receives the required payment.

(f) Categories of Uses. The fees
assessed depend upon the fee category.
In determining which category is
appropriate, the Records Management
Officer shall look to the identity of the
requester and the intended use set forth
in the request for records. Where a
requester’s description of the use is
insufficient to make a determination,
the Records Management Officer may
seek additional clarification before
categorizing the request.

(1) Commercial use requester: The
fees for search, duplication, and review
apply.

(2) Educational institutions, non-
commercial scientific institutions, or
representatives of the news media
requesters: The fees for duplication
apply. The Council will provide the first
100 pages of duplication free of charge.

(3) All other requesters: The fees for
search and duplication apply. The
Council will provide the first two hours
of search time and the first 100 pages of
duplication free of charge.
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Category

Chargeable fees

i) Commercial Use Requesters

iii) Representatives of the News Media

—~— o~ —~

ii) Education and Non-commercial Scientific Institution Requesters

iv) All Other Requesters .........cocceveeviieenenniieene

Search, Review, and Duplication.

Duplication (excluding the cost of the first 100 pages).

Duplication (excluding the cost of the first 100 pages).

Search and Duplication (excluding the cost of the first 2 hours of
search and first 100 pages of duplication).

(g) Nonproductive Search. The
Council may charge fees for search even
if no responsive documents are found.

(h) Interest Charges. The Records
Management Officer may assess interest
charges on any unpaid bill starting on
the 31st calendar day following the date
the Gouncil sent the bill to the
requester. The Council will charge
interest at the rate prescribed in 31
U.S.C. 3717 on fees payable in
accordance with this section. The
Council will follow the provisions of the
Debt Collection Act of 1982 (Pub. L. 97—
365, 96 Stat. 1749), as amended, and its
administrative procedures, including
the use of consumer reporting agencies,
collection agencies, and offset.

(i) Aggregated Requests. A requester
may not file multiple requests at the
same time solely in order to avoid
payment of fees. If the Council
reasonably believes that a request, or a
group of requesters acting in concert, is
attempting to break down a request into
a series of requests for the purpose of
evading the assessment of fees, the
Council may aggregate any such
requests and charge accordingly. The
Records Management Officer may
reasonably presume that one requester
making multiple requests on the same
topic within a 30-day period has done
so to avoid fees.

(j) Waiver or Reduction of Fees. To
seek a waiver, a requester shall include
the request for waiver or reduction of
fees, and the justification for such based
on the factors set forth in this paragraph,
with the request for records to which it
pertains. If a requester requests a waiver
or reduction and has not indicated in
writing an agreement to pay the
applicable fees, the time for responding
to the request for Council records shall
not begin until the Records Management
Officer makes a determination regarding
the request for a waiver or reduction of
fees.

(1) Records responsive to a request
shall be furnished without charge, or at
a reduced rate below that established in
paragraph (b) of this section, where the
Council determines, after consideration
of all available information, that the
requester has demonstrated that:

(i) Disclosure of the requested
information is in the public interest
because it is likely to contribute
significantly to public understanding of

the operations or activities of the
Government; and

(ii) Disclosure of the information is
not primarily in the commercial interest
of the requester.

(2) In deciding whether disclosure of
the requested information is in the
public interest because it is likely to
contribute significantly to public
understanding of the operations or
activities of the Government, the
Council will consider the following
factors:

(i) The subject of the request: whether
the subject of the requested records
concerns the operations or activities of
the Government. The subject of the
requested records must concern
identifiable operations or activities of
the Federal government, with a
connection that is direct and clear, not
remote or attenuated.

(ii) The informative value of the
information to be disclosed: whether the
disclosure is “likely to contribute” to an
understanding of Government
operations or activities. The disclosable
portions of the requested records must
be meaningfully informative about
government operations or activities in
order to be “likely to contribute” to an
increased public understanding of those
operations or activities. The disclosure
of information that already is in the
public domain, in either the same or a
substantially identical form, would not
be likely to contribute to such an
understanding.

(iii) The contribution to an
understanding of the subject by the
public: whether disclosure of the
requested information will contribute to
the understanding of a reasonably broad
audience of persons interested in the
subject, as opposed to the individual
understanding of the requester. A
requester’s expertise in the subject area
as well as his or her ability and
intention to effectively convey
information to the public shall be
considered. It shall be presumed that a
representative of the news media will
satisfy this consideration. Merely
providing information to media sources
is insufficient to satisfy this
consideration.

(iv) The significance of the
contribution to public understanding:
whether the disclosure is likely to
contribute “significantly” to public

understanding of Government
operations or activities. The public’s
understanding of the subject in question
prior to disclosure must be significantly
enhanced by the disclosure.

(3) To determine whether disclosure
of the requested information is
primarily in the commercial interest of
the requester, the Council will consider
the following factors:

(i) The existence and magnitude of a
commercial interest: whether the
requester has a commercial interest that
would be furthered by the requested
disclosure. The Council shall consider
any commercial interest of the requester
(with reference to the definition of
“commercial use request” in
§ 1850.2(b)), or of any person on whose
behalf the requester may be acting, that
would be furthered by the requested
disclosure. Requesters shall be given an
opportunity to provide explanatory
information regarding this
consideration.

(ii) The primary interest in disclosure:
whether any identified commercial
interest of the requester is sufficiently
great, in comparison with the public
interest in disclosure, that disclosure if
“primarily in the commercial interest of
the requester.” A fee waiver or
reduction is justified if the public
interest standard (paragraph (j)(1)(i) of
this section) is satisfied and the public
interest is greater than any identified
commercial interest in disclosure. The
Council shall presume that if a news
media requester has satisfied the public
interest standard, the public interest is
the primary interest served by
disclosure to that requester. Disclosure
to data brokers or others who merely
compile and market Government
information for direct economic return
shall not be presumed to primarily serve
the public interest.

(4) A request for a waiver or reduction
of fees shall include a clear statement of
how the request satisfies the criteria set
forth in paragraphs (j)(2) and (3) of this
section, insofar as they apply to each
request. The burden shall be on the
requester to present evidence or
information in support of a request for
a waiver or reduction of fees.

(5) Where only some of the records to
be released satisfy the requirements for
a fee waiver, a waiver shall be granted
for those records.
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(6) The Records Management Officer
shall make a determination on the
request for a waiver or reduction of fees
and shall notify the requester
accordingly. A denial may be appealed
to the General Counsel in accordance
with § 1850.7 of this subpart.

§1850.11 Requests for Confidential
Treatment of Business Information.

(a) Submission of Request. Any
submitter of information to the Council
who desires confidential treatment of
business information pursuant to 5
U.S.C. 552(b)(4) shall file a request for
confidential treatment with the Council
at the time the information is submitted
or within a reasonable time after
submission. These designations will
expire ten years after the date of
submission unless the submitter
requests, and provides justification for,
a longer period.

(b) Form of Request. Each request for
confidential treatment of business
information shall state in reasonable
detail the facts supporting the
commercial or financial nature of the
business information and the legal
justification under which the business
information should be protected.
Conclusory statements indicating that
release of the information would cause
competitive harm generally are not
sufficient to justify confidential
treatment.

(c) Designation and Separation of
Confidential Material. A submitter shall
clearly mark all information it considers
confidential as “PROPRIETARY” or
“BUSINESS CONFIDENTIAL” in the
submission and shall separate
information so marked from other
information submitted. Failure by the
submitter to segregate confidential
commercial or financial information
from other material may result in release
of the nonsegregated material to the
public without notice to the submitter.

§1850.12 Requests for Access to
Confidential Commercial or Financial
Information.

(a) Notice to Submitters. The Council
shall provide a submitter with prompt
notice of a FOIA request or
administrative appeal that seeks its
business information whenever required
under paragraph (b) of this section,
except as provided in paragraph (e) of
this section, in order to give the
submitter an opportunity under
paragraph (c) of this section to object to
disclosure of any specified portion of
that information. The notice shall either
describe the business information
requested or include copies of the
requested records containing the
information. If notification of a large

number of submitters is required,
notification may be made by posting or
publishing the notice in a place
reasonably likely to accomplish
notification.

(b) When notice is required. Notice
shall be given to the submitter
whenever:

(1) The submitter has designated the
information in good faith as protected
from disclosure under FOIA exemption
(b)(4); or

(2) The Council has reason to believe
that the information may be protected
from disclosure under FOIA exemption
(b)(4).

(c) Opportunity to object to disclosure.
The Council shall allow a submitter
seven days from the date of receipt of
the written notice described in
paragraph (a) of this section to provide
the Council with a statement of any
objection to disclosure. The statement
must identify any portions of the
information the submitter requests to be
withheld under FOIA exemption (b)(4),
and describe how each qualifies for
protection under the exemption: that is,
why the information is a trade secret, or
commercial or financial information
that is privileged or confidential. If a
submitter fails to respond to the notice
within the time frame specified, the
submitter will be considered to have no
objection to disclosure of the
information. Information a submitter
provides under this paragraph may itself
be subject to disclosure under the FOIA.

(d) Notice of intent to disclose. The
Council shall consider a submitter’s
objections and specific grounds under
the FOIA for nondisclosure in deciding
whether to disclose business
information. If the Council decides to
disclose business information over a
submitter’s objection, the Council shall
give the submitter written notice via
certified mail, return receipt requested,
or similar means, which shall include:

(1) A statement of reason(s) why the
submitter’s objections to disclosure
were not sustained;

(2) A description of the business
information to be disclosed; and

(3) A statement that the Council
intends to disclose the information
seven days from the date the submitter
receives the notice.

(e) Exceptions to notice requirements.
The notice requirements of paragraphs
(a) and (d) of this section shall not apply
if:

(1) The Council determines that the
information is exempt and will be
withheld under a FOIA exemption,
other than exemption (b)(4);

(2) The information has been lawfully
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or by a regulation issued in
accordance with Executive Order 12600;
or

(4) The designation made by the
submitter under this section or
§1850.11 appears obviously frivolous,
except that, in such a case, the Council
shall provide the submitter written
notice of any final decision to disclose
the information seven days from the
date the submitter receives the notice.

(f) Notice to requester. The Council
shall notify a requester whenever it
provides the submitter with notice and
an opportunity to object to disclosure;
whenever it notifies the submitter of its
intent to disclose the requested
information; and whenever a submitter
files a lawsuit to prevent the disclosure
of the information.

(g) Notice of Lawsuits. Whenever a
requester files a lawsuit seeking to
compel the disclosure of confidential
commercial information, the Council
shall promptly notify the submitter.

§1850.13 Classified Information.

In processing a request for
information classified under Executive
Order 13526 or any other Executive
Order concerning the classification of
records, the information shall be
reviewed to determine whether it
should remain classified. Ordinarily the
Council or other Federal agency that
classified the information should
conduct the review, except that if a
record contains information that has
been derivatively classified by the
Council because it contains information
classified by another agency, the
Council shall refer the responsibility for
responding to the request to the agency
that classified the underlying
information. Information determined to
no longer require classification shall not
be withheld on the basis of FOIA
exemption (b)(1) (5 U.S.C. 552(b)(1)),
but should be reviewed to assess
whether any other FOIA exemption
should be invoked. Appeals involving
classified information shall be
processed in accordance with § 1850.7
of this subpart.

Subpart B—Production or Disclosure
under the Privacy Act

§1850.31 Purpose and Scope.

This subpart contains the regulations
of the Gulf Coast Ecosystem Restoration
Council (Council) implementing the
Privacy Act of 1974, 5 U.S.C. 552a. It
sets forth the basic responsibilities of
the Council under the Privacy Act (the
Act) and offers guidance to members of
the public who wish to exercise any of
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the rights established by the Act with
regard to records maintained by the
Council. Council records that are
contained in a government-wide system
of records established by the U.S. Office
of Personnel Management (OPM), the
General Services Administration (GSA),
the Merit Systems Protection Board
(MSPB), the Office of Government
Ethics (OGE), Equal Employment
Opportunity Commission (EEOC) or the
Department of Labor (DOL) for which
those agencies have published systems
notices are subject to the publishing
agency’s Privacy Act regulations. Where
the government-wide systems notices
permit access to these records through
the employing agency, an individual
should submit requests for access to, for
amendment of or for an accounting of
disclosures to the Council in accordance
with § 1850.33 of this subpart.

§1850.32 Definitions.

(a) For purposes of this subpart, the
terms individual, maintain, record, and
system of records shall have the
meanings set forth in 5 U.S.C. 552a(a).

(b) Working days are business days
and do not include Saturday, Sunday, or
federal holidays.

§1850.33 Procedures for Requests
Pertaining to Individual Records in a
Record System.

(a) Any person who wishes to be
notified if a system of records
maintained by the Council contains any
record pertaining to him or her, or to
request access to such record or to
request an accounting of disclosures
made of such record, shall submit a
written request, either in person or by
mail, in accordance with the
instructions set forth in the system
notice published in the Federal
Register. The request shall include:

(1) The name of the individual
making the request;

(2) The name of the system of records
(as set forth in the system notice to
which the request relates);

(3) Any other information specified in
the system notice;

(4) When the request is for access to
records, a statement indicating whether
the requester desires to make a personal
inspection of the records or be supplied
with copies by mail; and

(5) Any additional information
required by § 1850.34 of this subpart for
proper verification of identity or
authority to access the information.

(b) Requests pertaining to records
contained in a system of records
established by the Council and for
which the Council has published a
system notice should be submitted to
the person or office indicated in the

system notice. Requests pertaining to
Council records contained in the
government-wide systems of records
listed below should be submitted as
follows:

(1) For systems OPM/GOVT-1
(General Personnel Records), OPM/
GOVT-2 (Employee Performance File
System Records), OPM/GOVT-3
(Records of Adverse Actions and
Actions Based on Unacceptable
Performance), GSA/GOVT-4
(Contracted Travel Services Program),
OPM/GOVT-5 (Recruiting, Examining
and Placement Records), OPM/GOVT-6
(Personnel Research and Test Validation
Records), OPM/GOVT-7 (Applicant
Race, Sex, National Origin, and
Disability Status Records), OPM/GOVT-
9 (Files on Position Classification
Appeals, Job Grading Appeals and
Retained Grade or Pay Appeals), OPM/
GOVT-10 (Employee Medical File
System Records) and DOL/ESA-13
(Office of Workers’ Compensation
Programs, Federal Employees’
Compensation File), or any other
government-wide system of record not
specifically listed, to the
restorecouncil@restorethegulf.gov; and

(2) For systems OGE/GOVT-1
(Executive Branch Public Financial
Disclosure Reports and Other Ethics
Program Records), OGE/GOVT-2
(Confidential Statements of
Employment and Financial Interests)
and MSPB/GOVT-1 (Appeal and Case
Records), to the General Counsel at
restorecouncil@restorethegulf.gov.

(c) Any person whose request for
access under paragraph (a) of this
section is denied, may appeal that
denial in accordance with § 1850.39 of
this subpart.

§1850.34 Times, Places, and
Requirements for Identification of
Individuals Making Requests.

(a) If a person submitting a request for
access under § 1850.33 has asked that
the Council authorize a personal
inspection of records pertaining to that
person, and the appropriate Council
official has granted that request, the
requester shall present himself or
herself at the time and place specified
in the Council’s response or arrange
another, mutually convenient time with
the appropriate Council official.

(b) Prior to personal inspection of the
records, the requester shall present
sufficient personal identification (e.g.,
driver’s license, employee identification
card, social security card, credit cards).
If the requester is unable to provide
such identification, the requester shall
complete and sign in the presence of a
Council official a signed statement
asserting his or her identity and

stipulating that he or she understands
that knowingly or willfully seeking or
obtaining access to records about
another individual under false pretenses
is a misdemeanor punishable by fine up
to $5,000.

(c) Any person who has requested
access under § 1850.3 to records through
personal inspection, and who wishes to
be accompanied by another person or
persons during this inspection, shall
submit a written statement authorizing
disclosure of the record in such person’s
or persons’ presence.

(d) If an individual submitting a
request by mail under § 1850.33 wishes
to have copies furnished by mail, he or
she must include with the request a
signed and notarized statement asserting
his or her identity and stipulating that
he or she understands that knowingly or
willfully seeking or obtaining access to
records about another individual under
false pretenses is a misdemeanor
punishable by fine up to $5,000.

(e) A request filed by the parent of any
minor or the legal guardian of any
incompetent person shall: state the
relationship of the requester to the
individual to whom the record pertains;
present sufficient identification; and, if
not evident from information already
available to the Council, present
appropriate proof of the relationship or
guardianship.

(f) A person making a request
pursuant to a power of attorney must
possess a specific power of attorney to
make that request.

(g) No verification of identity will be
required where the records sought are
publicly available under the Freedom of
Information Act.

§1850.35 Disclosure of Requested
Information to Individuals.

(a) Upon receipt of request for
notification as to whether the Council
maintains a record about an individual
and/or request for access to such record:

(1) The appropriate Council official
shall acknowledge such request in
writing within 10 working days of
receipt of the request. Wherever
practicable, the acknowledgement
should contain the notification and/or
determination required in paragraph
(a)(2) of this section.

(2) The appropriate Council official
shall provide, within 30 working days of
receipt of the request, written
notification to the requester as to the
existence of the records and/or a
determination as to whether or not
access will be granted. In some cases,
such as where records have to be
recalled from the Federal Records
Center, notification and/or a
determination of access may be delayed.
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In the event of such a delay, the Council
official shall inform the requester of this
fact, the reasons for the delay, and an
estimate of the date on which
notification and/or a determination will
be forthcoming.

(3) If access to a record is granted, the
determination shall indicate when and
where the record will be available for
personal inspection. If a copy of the
record has been requested, the Council
official shall mail that copy or retain it
at the Council to present to the
individual, upon receipt of a check or
money order in an amount computed
pursuant to §1850.41.

(4) When access to a record is to be
granted, the appropriate Council official
will normally provide access within 30
working days of receipt of the request
unless, for good cause shown, he or she
is unable to do so, in which case the
requester shall be informed within 30
working days of receipt of the request as
to those reasons and when it is
anticipated that access will be granted.

(5) The Council shall not deny any
request under § 1850.33 concerning the
existence of records about the requester
in any system of records it maintains, or
any request for access to such records,
unless that system is exempted from the
requirements of 5 U.S.C. 552a.

(6) If the Council receives a request
pursuant to § 1850.33 for access to
records in a system of records it
maintains which is so exempt, the
appropriate Council official shall deny
the request.

(b) Upon request, the appropriate
Council official shall make available an
accounting of disclosures pursuant to 5
U.S.C. 552a(c)(3), unless that system is
exempted from the requirements of 5
U.S.C. 552a.

(c) If a request for access to records is
denied pursuant to paragraph (a) or (b)
of this section, the determination shall
specify the reasons for the denial and
advise the individual how to appeal the
denial in accordance with §1850.39 of
this subpart. All appeals must be
submitted in writing to the General
Counsel at GeneralCounsel@
restorethegulf.gov.

(d) Nothing in 5 U.S.C. 552a or this
subpart allows an individual access to
any information compiled in reasonable
anticipation of a civil action or
proceeding.

§1850.36 Special Procedures: Medical
Records.

In the event the Council receives a
request pursuant to § 1850.33 for access
to medical records (including
psychological records) and the
appropriate Council official determines
disclosure could be harmful to the

individual to whom they relate, he or
she may refuse to disclose the records
directly to the requester but shall
transmit them to a physician designated
by that individual.

§1850.37 Request for Correction or
Amendment to Record.

(a) Any person who wishes to request
correction or amendment of any record
pertaining to him or her that is
contained in a system of records
maintained by the Council, shall submit
that request in writing in accordance
with the instructions set forth in the
system notice for that system of records.
If the request is submitted by mail, the
envelope should be clearly labeled
“Personal Information Amendment.”
The request shall include:

(1) The name of the individual
making the request;

(2) The name of the system of records
as set forth in the system notice to
which the request relates;

(3) A description of the nature (e.g.,
modification, addition or deletion) and
substance of the correction or
amendment requested; and

(4) Any other information specified in
the system notice.

(b) Any person submitting a request
pursuant to paragraph (a) of this section
shall include sufficient information in
support of that request to allow the
Council to apply the standards set forth
in 5 U.S.C. 552a(e) requiring the Council
to maintain accurate, relevant, timely,
and complete information.

(c) All requests to amend pertaining to
personnel records described in
§1850.33(b) shall conform to the
requirements of paragraphs (a) and (b) of
this section and may be directed to the
appropriate officials as indicated in
§1850.33(b). Such requests may also be
directed to the system manager
specified in the OPM’s systems notices.

(d) Any person whose request under
paragraph (a) of this section is denied
may appeal that denial in accordance
with § 1850.39.

§1850.38 Council Review of Request for
Correction or Amendment to Record.

(a) When the Council receives a
request for amendment or correction
under § 1850.37(a), the appropriate
Council official shall acknowledge that
request in writing within 10 working
days of receipt. He or she shall promptly
either:

(1) Determine to grant all or any
portion of a request for correction or
amendment; and:

(i) Advise the individual of that
determination;

(ii) Make the requested correction or
amendment; and

(iii) Inform any person or agency
outside the Council to whom the record
has been disclosed, and where an
accounting of that disclosure is
maintained in accordance with 5 U.S.C.
552a(c), of the occurrence and substance
of the correction or amendments; or

(2) Inform the requester of the refusal
to amend the record in accordance with
the request; the reason for the refusal;
and the procedures whereby the
requester can appeal the refusal to the
General Counsel of the Council in
accordance with § 1850.39.

(b) If the Council official informs the
requester of the determination within
the 10-day deadline, a separate
acknowledgement is not required.

(c) In conducting the review of a
request for correction or amendment,
the Council official shall be guided by
the requirements of 5 U.S.C. 552a(e).

(d) In the event that the Council
receives a notice of correction or
amendment from another agency that
pertains to records maintained by the
Council, the Council shall make the
appropriate correction or amendment to
its records and comply with paragraph
(a)(1)(iii) of this section.

(e) Requests for amendment or
correction of records maintained in the
government-wide systems of records
listed in § 1850.35(c) shall be governed
by the appropriate agency’s regulations
cited in that paragraph.

§1850.39 Appeal of Initial Adverse Agency
Determination on Correction or
Amendment.

(a) If a request for correction or
amendment of a record in a system of
records maintained by the Council is
denied, the requester may appeal the
determination in writing to the General
Counsel at GeneralCounsel@
restorethegulf.gov.

(b) The General Counsel shall make a
final determination with regard to an
appeal submitted under paragraph (a) of
this section not later than 30 working
days from the date on which the
individual requests a review, unless for
good cause shown, this 30-day period is
extended and the requester is notified of
the reasons for the extension and of the
estimated date on which a final
determination will be made. Such
extensions will be used only in
exceptional circumstances and will not
normally exceed 30 working days.

(c) In conducting the review of an
appeal submitted under paragraph (a) of
this section, the General Counsel shall
be guided by the requirements of 5
U.S.C. 552a(e).

(d) If the General Counsel determines
to grant all or any portion of a request
on an appeal submitted under paragraph
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(a) of this section, he or she shall so
inform the requester, and the
appropriate Council official shall
comply with the procedures set forth in
§1850.38(a)(1)(ii) and (iii).

(e) If the General Counsel determines
in accordance with paragraphs (b) and
(c) of this section not to grant all or any
portion of a request on an appeal
submitted under paragraph (a) of this
section, he or she shall inform the
requester:

(1) Of this determination and the
reasons for it;

(2) Of the requester’s right to file a
concise statement of reasons for
disagreement with the determination of
the General Counsel;

(3) That such statements of
disagreement will be made available to
anyone to whom the record is
subsequently disclosed, together with (if
the General Counsel deems it
appropriate) a brief statement
summarizing the General Counsel’s
reasons for refusing to amend the
record;

(4) That prior recipients of the
disputed record will be provided with a
copy of the statement of disagreement
together with (if the General Counsel
deems it appropriate) a brief statement
of the General Counsel’s reasons for
refusing to amend the record, to the
extent that an accounting of disclosure
is maintained under 5 U.S.C. 552a(c);
and

(5) Of the requester’s right to file a
civil action in Federal district court to
seek a review of the determination of
the General Counsel in accordance with
5 U.S.C. 552a(g).

(f) The General Counsel shall ensure
that any statements of disagreement
submitted by a requestor are made
available or distributed in accordance
with paragraphs (e)(3) and (4) of this
section.

§1850.40 Disclosure of Record to Person
Other than the Individual to Whom it
Pertains.

The Counsel shall not disclose any
record which is contained in a system
of records it maintains, by any means of
communication to any person or to
another agency, except pursuant to a
written request by, or with the prior
written consent of the individual to
whom the record pertains, unless the
disclosure is authorized by one or more
provisions of 5 U.S.C. 552a(b).

§1850.41 Fees.

(a) No fee shall be charged for
searches necessary to locate records. No
charge shall be made if the total fees
authorized are less than $1.00. Fees
shall be charged for services rendered
under this subpart as follows:

(1) For copies made by photocopy—
$0.05 per page (maximum of 10 copies).
For copies prepared by computer, such
as tapes or printouts, the Council will
charge the direct cost incurred by the
agency, including operator time. For
other forms of duplication, the Council
will charge the actual costs of that
duplication.

(2) For attestation of documents—
$25.00 per authenticating affidavit or
declaration.

(3) For certification of documents—
$50.00 per authenticating affidavit or
declaration.

(b) All required fees shall be paid in
full prior to issuance of requested copies
of records. Requestors must pay fees by
check or money order made payable to
the “Treasury of the United States.”

§1850.42 Penalties.

The criminal penalties which have
been established for violations of the
Privacy Act of 1974 are set forth in 5
U.S.C. 552a(i). Penalties are applicable
to any officer or employee of the
Council; to contractors and employees
of such contractors who enter into
contracts with the Council, and who are
considered to be employees of the
Council within the meaning of 5 U.S.C.
552a(m); and to any person who
knowingly and willfully requests or
obtains any record concerning an
individual from the Council under false
pretenses.

Will D. Spoon,

Program Analyst, Gulf Coast Ecosystem
Restoration Council.

[FR Doc. 2015-02163 Filed 2—6-15; 8:45 am]
BILLING CODE 3510-EA-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Part 536

[GSAR Case 2008—G509; Docket 2008-0007;
Sequence 24]

RIN 3090-AlI81

General Services Administration
Acquisition Regulation (GSAR); GSAR
Case 2008-G509; Rewrite of GSAR
Part 536, Construction and Architect-
Engineer Contracts

AGENCY: Office of Acquisition Policy,
General Services Administration (GSA).

ACTION: Proposed rule; withdrawal.

SUMMARY: GSA has decided to withdraw
GSAR Case 2008—G509; Rewrite of
General Services Acquisition Regulation
(GSAR) Part 536, Construction and
Architect-Engineer Contracts. This rule
is being withdrawn because the General

Services Administration believes that an
agency review of the current
implementation plan for this GSAR case
is appropriate to address the variety of
issues included in the GSAR Part 536
Rewrite and to address strong
stakeholder interest.

DATES: Effective: February 9, 2015 the
proposed rule published December 2,
2008 at 73 FR 73199 is withdrawn.

FOR FURTHER INFORMATION CONTACT: For
clarification about content, contact Ms.
Christina Mullins, General Services
Acquisition Policy Division, GSA, by
phone at 202-969-4066 or by email at
Christina.Mullins@gsa.gov. For
information pertaining to status or
publication schedules, contact the
Regulatory Secretariat by mail at 1800 F
Street NW., Washington, DC 20405, or
by phone at 202-501-4755. Please cite
GSAR Case 2008—-G509, Proposed Rule;
Withdrawal.

SUPPLEMENTARY INFORMATION: GSA has
decided to withdraw GSAR Case 2008—
G509; Rewrite of GSAR Part 536,
Construction and Architect-Engineer
Contracts, which was published in the
Federal Register at 73 FR 73199,
December 2, 2008.

This rule was a result of the GSA
Acquisition Manual (GSAM) Rewrite
initiative undertaken by GSA to revise
the GSAM to maintain consistency with
the FAR and implement streamlined
and innovative acquisition procedures.
This rule proposed amendments to the
GSAR to update text addressing GSAR
Part 536: Subpart 536.101,
Applicability; Subpart 536.201,
Evaluation of Contractor Performance;
Subpart 536.202, Specifications;
Subpart 536.270, Exercise of Options;
Subpart 536.271, Project Labor
Agreements; Subpart 536.5, Contract
Clauses; and Subpart 536.602, Selection
of Firms for Architect-Engineer
Contracts.

GSA is opening a series of new GSAR
cases to separately address these issues
and update the GSAM Part 536
coverage. The new GSAR cases will
focus on the areas that require
immediate modernization to position
GSA to meet current and future needs
of contracting activities.

List of Subjects in 48 CFR Part 536.

Government procurement.

Dated: February 3, 2015.
Jeffrey A. Koses,

Senior Procurement Executive, Office of
Acquisition Policy, Office of Government-
wide Policy.

[FR Doc. 2015-02534 Filed 2—6—15; 8:45 am]
BILLING CODE 6820-61-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Revision of Land and Resource
Management Plan for Cibola National
Forest Mountain Ranger Districts:
Counties of Bernalillo, Catron, Cibola,
Lincoln, McKinley, Sandoval, Sierra,
Socorro, Torrance, and Valencia, New
Mexico

AGENCY: Forest Service, USDA.

ACTION: Notice of Intent to revise the
Cibola National Forest Mountain Ranger
Districts Land and Resource
Management Plan and prepare an
associated Environmental Impact
Statement.

SUMMARY: As directed by the National
Forest Management Act, the USDA
Forest Service is revising the existing
Cibola Land and Resource Management
Plan (hereafter referred to as Forest
Plan) through development of an
associated National Environmental
Policy Act (NEPA) Environmental
Impact Statement (EIS). This notice
describes the documents (assessment
Report, summaries of public meetings,
preliminary needs-for-change
statements) available for review and
how to obtain them; summarizes the
needs for change to the existing Forest
Plan; provides information concerning
public participation and engagement,
including the process for submitting
comments; provides an estimated
schedule for the planning process,
including the time available for
comments, and includes the names and
addresses of agency contacts who can
provide additional information.

DATES: Comments concerning the Needs
for Change and Proposed Action
provided in this notice will be most
useful in the development of the revised
plan and draft EIS if received by April
3, 2015. The agency expects to release
a draft revised plan and draft EIS,
developed through a collaborative

public engagement process, by late Fall
2015 or Winter 2015/2016 and a final
revised plan and final EIS by Summer
2017.

ADDRESSES: Send written comments to:
Forest Planner, Cibola National Forest
and National Grasslands, 2113 Osuna
Rd. NE., Albuquerque, NM 87113.

To learn of locations of meetings and
related information or to request copies
of documents, go to http://www.fs.usda.
gov/detail/cibola/landmanagement/
planning/?cid=fsbdev3 065627 or send
an email to: cibolamtnsplanrevision@fs.
fed.us.

FOR FURTHER INFORMATION CONTACT:
Champe Green, Forest Planner, Cibola
National Forest and National
Grasslands, Forest Service, USDA; 505—
346-3900.

SUPPLEMENTARY INFORMATION: Elaine
Kohrman, Forest Supervisor, Cibola
National Forest and National
Grasslands, 2113 Osuna Rd. NE.,
Albuquerque, NM 87113.

Nature of the Decision To Be Made

The Cibola National Forest is
preparing an EIS to revise the existing
Forest Plan. The EIS process is meant to
inform the Forest Supervisor so she can
decide which alternative best maintains
and restores National Forest System
terrestrial and aquatic resources while
providing ecosystem services and
multiple uses, as required by the
National Forest Management Act and
the Multiple Use Sustained Yield Act.

The revised Forest Plan will describe
the strategic intent of managing the
Forest for the next 10 to 15 years and
will address the identified needs for
change to the existing land management
plans. The revised Forest Plan will
provide management direction in the
form of desired conditions, objectives,
standards, guidelines, and suitability of
lands. It will identify delineation of new
management areas and geographic areas
across the Forest; identify the timber
sale program quantity; make
recommendations to Congress for
Wilderness designation; and list rivers
and streams eligible for inclusion in the
National Wild and Scenic Rivers
System. The revised Forest Plan will
also provide a description of the plan
area’s distinctive roles and
contributions within the broader
landscape, identify watersheds that are
a priority for maintenance or
restoration, include a monitoring

program, and contain information
reflecting expected possible actions over
the life of the plan.

The revised Forest Plan will provide
strategic direction and a framework for
decision making during the life of the
plan, but it will not make site-specific
project decisions and will not dictate
day-to-day administrative activities
needed to carry on the Forest Service’s
internal operations. The authorization of
project-level activities will be based on
the guidance/direction contained in the
revised plan, but will occur through
subsequent project specific decision-
making, including NEPA analysis.

The revised Forest Plan wilf/provide
broad, strategic guidance designed to
supplement, not replace, overarching
laws and regulations. Though strategic
guidance will be provided, no decisions
will be made regarding the management
of individual roads or trails, such as
those that might be associated with a
Travel Management plan under 36 CFR
part 212. Some issues, although
important, are beyond the authority or
control of a Forest Plan and will not be
addressed during revision. For example,
no decision regarding locatable mineral
availability will be made, though
standards will be brought forward or
developed that would mitigate impacts
should an availability decision be
necessary in the future.

Needs for Change and Proposed Action

According to the National Forest
Management Act, forest plans are to be
revised on a 10 to 15 year cycle. The
purpose and need for revising the
current Forest Plan is (1) the Forest Plan
is over 29 years old and 14 years beyond
the intended plan period in NFMA, (2)
to address changes in economic, social,
and ecological conditions, new policies
and priorities, and new information
based on monitoring and scientific
research, and (3) to address the
preliminary needs for change to the
existing plan, which are summarized
below. Extensive public and employee
involvement, along with a science-based
assessment of the conditions and trends
of the Forest’s ecological, social, and
economic resources, have helped to
identify theses preliminary needs for
change to the existing Forest Plan.

The Proposed Action is to revise the
Forest Plan to address these identified
needs for change to the existing Forest
Plan. Alternatives to the Proposed
Action will be developed to address the
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significant issues that will be identified
through scoping.

What follows is a summary of the
preliminary needs for change. A more
fully developed description of the
preliminary needs for change, is
available for review on the plan revision
Web site at: http://www.fs.usda.gov/
detail/cibola/landmanagement/
planning/?cid=fsbdev3_065627.

Throughout the Plan

There is a need to address, either by
plan direction or other plan content,
how all resource management should be
prioritized given varying levels of
funding.

There is a need to redraw the
management area configuration used in
the 1985 Plan. There is a need to update
plan component language for the
resources, goods, and services provided
by the Cibola, and to remove plan
components that are redundant with
existing law, regulation, or policy.

There is a need to better recognize
and potentially enhance the role of the
Cibola National Forest in supporting
local economies through both
commodity production and services-
such as recreation and tourism.

Across Multiple Resource Areas

There is a need to include plan
direction addressing potential climate
change effects and invasive species on
the Cibola and to include a plan
monitoring program.

There is a need to provide direction
for an integrated resource approach to
the use of planned fire and to address
fuel accumulations in the Wildland
Urban Interface (WUI).

Ecological Integrity

There is a need to provide direction
for achieving sustainability and
resiliency for and minimizing risks to
vegetation community composition and
structure and for restoring natural
disturbance cycles where appropriate.

There is a need to provide direction
to promote the achievement and
maintenance of satisfactory soil
condition.

There is a need to provide updated
management direction for the
protection, maintenance, and restoration
of riparian vegetation and channel
morphology in the plan area and for
restoration of priority watersheds.

There is a need to provide direction
on the sustainable management of
groundwater, springs, wetlands, riparian
areas, and perennial waters and their
interconnections.

There is a need to update plan
direction on providing a sustainable
water supply for multiple uses (wildlife,

livestock, recreation, and mining) and
public water supplies.

There is a need to provide direction
pertinent to riparian management zones
around all lakes, perennial and
intermittent streams, and open water
wetlands.

There is a need to update direction
addressing air quality and forest
management.

There is a need to develop plan
direction to contribute to the recovery
and conservation of federally recognized
species, maintain viable populations of
species of conservation concern, and
maintain common and abundant species
within the plan area.

There is a need to provide direction
addressing habitat(s) for plant and
animal species important to tribes and
other traditional communities.

There is a need to provide direction
for managing aquatic passage and
terrestrial habitat connectivity.

Cultural and Historic Resources

There is a need to update direction on
the stabilization and preservation of
historic properties and address the role
of management of historic properties in
economic development.

There is a need to update
management direction for American
Indian and non-Indian traditional
cultural properties and sacred sites.

There is a need to provide direction
addressing management of historic and
contemporary cultural uses by federally
recognized Indian tribes and traditional
communities not considered under
tribal relations.

There is a need to address, at either
the management or geographic area
scale, the inventory and management of
historic properties and other cultural
resources and uses.

There is a need to provide direction
that addresses the alignment of
management of historic properties and
landscapes, sacred sites, contemporary
uses, and tribal cultural needs with
other resource management objectives
(particularly but not limited to
ecosystem restoration). There is a need
to provide direction on the
identification and documentation of
historic properties at risk of damage or
destruction from catastrophic wildland
fire.

There is a need to update direction
addressing immitigable adverse effects
to historic properties.

Areas of Tribal Importance

There is a need to update direction
addressing consistency of activities with
legally mandated trust responsibilities
to tribes.

There is a need to update direction
regarding sacred sites, sacred places,

natural and cultural resources important
to tribes, and requests for reburial of
human remains and cultural items.

There is a need to update plan
direction regarding administration of
temporary closure orders to ensure
privacy for tribes engaged in cultural
and ceremonial activities.

There is a need to update direction on
design, location, installation,
maintenance, and abandonment of
towers, facilities, and alternative
infrastructure within communication
and energy generation sites, giving due
consideration to the value and
importance of high places
(mountaintops and ridges) that may be
sacred sites or important cultural
landscapes to tribes.

Multiple Uses

There is a need to provide plan
direction for restoration treatments for
those geographic areas and vegetation
types that are most outside of the
natural range of variability while
considering capability of local
infrastructure, contractors, and markets.

There is a need to provide direction
for management and removal of
miscellaneous forest products for
commercial, noncommercial, tribal and/
or land grant use.

There is a need to provide direction
to the livestock grazing program that
incorporates adaptive management
toward ecosystem-based desired
conditions.

Recreation

There is a need to integrate
sustainable recreation management with
that of other Forest resources and to
provide guidance for managing a
sustainable trails program while
addressing use conflicts.

There is a need to provide
management direction on the
Continental Divide National Scenic
Trail.

There is a need to provide guidance
for managing recreation activities that
occur in areas sensitive to resource
degradation or at risk due to high
visitation.

There is a need to update direction on
managing recreational aviation
activities, caves, and recreational
activities associated with wildlife, fish,
and cultural/historic sites.

There is a need to update plan
direction and guidance for
implementing the Recreation
Opportunity Spectrum classification
system and incorporating scenic
integrity objectives for managing scenic
resources.
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Designated Areas

There is a need to update direction for
managing designated Inventoried
Roadless Areas, eligible Wild and
Scenic Rivers, designated Research
Natural Areas, and for managing
designated wilderness.

There is a need to provide direction
on management of areas that may be
recommended for wilderness, during
the interim period while Congress is
considering designation.

There is a need to provide direction
for areas that may be recommended for
various other designations.

Infrastructure

There is a need to update direction on
the management of infrastructure and
for road maintenance in watersheds
identified as being impaired or at-risk.

Land Status and Ownership, Use and
Access

There is a need to update direction for
obtaining legal access that addresses
public, private landowner, tribal, land
grant, and management needs and for
progressing toward a contiguity of the
land base and a reduction of small
unmanageable tracts.

Energy, Minerals and Special Uses

There is a need to provide updated
direction regarding management of
recreational mining, mineral exploration
and extraction, and the use of common
minerals.

There is a need to update plan
direction for managing existing or
proposed transmission corridors and
renewable energy generation.

There is a need to provide direction
addressing safety concerns pertinent to
maintenance activities associated with
existing energy and communication
corridors.

Public Involvement

The Cibola NF initiated public
engagement activities in October 2012
and held 29 public meetings and
collaborative work sessions through July
2014 to explain the plan revision
process and to solicit comments,
opinions, data, and ideas from members
of the public, governmental entities,
tribes, land grants, and non-
governmental organizations. Six of these
meetings introduced and explained the
Cibola’s Forest Plan revision effort and
called for input and data pertinent to
the assessment of conditions, trends,
and risks to sustainability. Ten meetings
were held to explain the draft
assessment report subsequent to its
release in April 2014 and to solicit
comments, and 13 collaborative work
sessions followed, focusing on the needs

for change to the 1985 Cibola Forest
Plan, based on findings from the
assessment and comments received.
Attendance at the 29 meetings
numbered approximately 600, and
nearly 1,800 comment letters or forms
were received either at the meetings or
by email, postal mail, Web-form, or a
Web-based interactive mapping tool.
Comments received were displayed on
Web-based public reading rooms. Public
input on both the assessment report and
initial needs-for-change statements was
used to update both documents.
Information to the public was provided
by a dedicated Forest Plan revision Web
page and through mailings, flyers, news
releases, Twitter, and radio and
television interviews. Any comments
related to the Cibola’s assessment report
that are received following the
publication of this Notice may be
considered in the affected environment
sections of the draft and final
environmental impact statements.

Scoping Process

Written comments received in
response to this notice will be analyzed
to complete the identification of the
needs for change to the existing plan,
further develop the proposed action
(initial development of the proposed
revised plan), and identify potential
significant issues. Significant issues
will, in turn, form the basis for
developing alternatives to the proposed
action. Comments on the preliminary
needs for change and proposed action
will be most valuable if received by
April 3, 2015, and should clearly
articulate the reviewer’s opinions and
concerns. Development of the proposed
revised plan and associated EIS will
occur with opportunities for public
engagement throughout the revision
process.

Comments received in response to
this notice, including the names and
addresses of those who comment, will
be part of the public record. Comments
submitted anonymously will be
accepted and considered in the NEPA
process; however, anonymous
comments will not provide the Agency
with the ability to provide the
respondent with subsequent
environmental documents. See the
below Objection process material,
particularly the requirements for filing
an objection, for how anonymous
comments are handled during the
objection process. Refer to the Forest’s
Web site http://www.fs.usda.gov/detail/
cibola/landmanagement/planning/
Pcid=fsbdev3 065627 for information on
when public meetings will be scheduled
for refining the proposed action and

identifying possible alternatives to the
proposed action.

Applicable Planning Rule

Preparation of the revised Forest Plan
for the Cibola National Forest began
with the assessment of the conditions
and trends of the Forest’s ecological,
social, and economic resources,
initiated under the planning procedures
contained in the 2012 Forest Service
planning rule (36 CFR 219 (2012)).

Permits or Licenses Required To
Develop the Proposed Action

No permits or licenses are needed for
the development or revision of a forest
plan.

Decisions Will Be Subject to Objection

The decision to approve the revised
Forest Plan for the Cibola National
Forest Mountain Ranger Districts will be
subject to the objection process
identified in 36 CFR part 219 Subpart B
(219.50 to 219.62). According to 36 CFR
219.53(a), those who may file an
objection are individuals and entities
who have submitted substantive formal
comments related to plan revision
during the opportunities provided for
public comment du