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Rules and Regulations

Federal Register
Vol. 79, No. 250

Wednesday, December 31, 2014

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Farm Service Agency

7 CFR Parts 761, 762, 764, and 765
RIN 0560-Al29

Farm Loan Programs; Programs
Changes

AGENCY: Farm Service Agency, USDA.
ACTION: Final rule.

SUMMARY: The Farm Service Agency
(FSA) is amending Farm Loan Programs
(FLP) loan making and servicing
regulations to reflect several changes
required by the Agricultural Act of 2014
(2014 Farm Bill). The changes were
implemented administratively upon the
passage of the 2014 Farm Bill; this rule
makes conforming amendments in the
FSA regulations.

DATES: Effective: December 31, 2014.

FOR FURTHER INFORMATION CONTACT:
Bradley A. Johnson, telephone: (202)
720-5847. Persons with disabilities or
who require alternative means for
communications (Braille, large print,
audiotape, etc.) should contact the
USDA Target Center at (202) 720-2600
(voice).

SUPPLEMENTARY INFORMATION:

Background

The FSA FLP direct loans and loan
guarantees provide credit to farmers
whose financial risk exceeds a level
acceptable to commercial lenders.
Through direct and guaranteed Farm
Ownership loans (FO), Operating Loans
(OL), and Conservation Loans (CL);
direct Microloans (ML), direct
Emergency Loans (EM) and Land
Contract (LC) guarantees, FSA assists
tens of thousands of farmers each year
in starting and maintaining profitable
farm businesses. FSA loan funds may be
used to pay normal operating or family
living expenses; make capital

improvements; refinance certain debts;
and purchase farmland, livestock,
equipment, feed and other materials
essential to farm operations. FSA
services extend beyond the typical loan
by offering farmers ongoing consultation
and advice, to help to make their farm
successful. These loans are a temporary
source of credit. Farmers with direct
loans generally are required to graduate
to other credit when their financial
condition will allow them to do so.

In addition, the YL Program provides
operating loans of up to $5,000 to
eligible individual youths, ages 10 to 20,
to finance income producing,
agriculture related projects. The project
must be of modest size, educational and
initiated, developed and carried out by
youths participating in 4-H Clubs,
Future Farmers of America (FFA), or a
similar organization.

Throughout this rule, any reference to
“farm” or “farmer” also includes
“ranch” or “rancher”, respectively.

This rule makes changes in the FSA
regulations required by several
provisions of the 2014 Farm Bill (Pub.
L. 113-79) regarding FSA’s loan making
and servicing programs. More
specifically, the changes:

e Increase the percent of guarantee for
CLs;

¢ Reduce the interest rate for direct
FOs made under a joint financing
arrangement;

¢ Eliminate the oil, gas, and mineral
appraisal requirement;

¢ Increase the maximum loan amount
for a direct FO made under the
downpayment program;

¢ Eliminate the rural residency
requirement for the YLs ;

e Allow a borrower who had YL debt
forgiveness to receive future
Government loans under certain
circumstances;

e Exclude MLs to beginning or
veteran farmers from the existing OL
term limitations, and add a special ML
interest rate available to beginning and
veteran farmers;

¢ Eliminate the term limit for
guaranteed OLs; and

e Amend the definition of a
beginning farmer, specifically the
maximum owned acreage requirement.

CL; Increase Percent of Guarantee

Guaranteed CLs promote conservation
practices on farms that help protect
natural resources, and provide credit for
farmers to implement these

conservation measures on their land.
Unlike FSA’s traditional FO and OL
Programs that are targeted toward family
and less financially established farmers,
eligibility requirements for the CL
Program permit FSA to provide
assistance to applicants who may not be
a family farmer or are financially strong.

Section 5002 of the 2014 Farm Bill
amended section 304(e) of the
Consolidated Farm and Rural
Development Act (CONACT) (7 U.S.C.
1924e) to increase the percent of
guarantee for CLs from 75 percent to 80
percent, and authorized a 90 percent
guarantee for a qualified beginning or
socially disadvantaged (SDA) farmer.
Lenders will now be able to have a
greater guarantee on CLs.

Previously, CL received a 75 percent
guarantee, which was less than the
typical 90 percent guarantee on an FO
or farm OL guarantee. Partially due to
this lower percentage of guarantee, the
use of CLs have been extremely limited
since guaranteed FO or OL funds may
also be used for conservation purposes.

This rule amends 7 CFR 762.129 and
762.130 to increase the percent of
guarantee for CL. The increase in CL
guarantee to 80 percent and the even
higher 90 percent guarantee to
beginning or SDA farmers will increase
the use of CL guarantees used to
implement conservation practices,
which benefit not only the farmer, but
the environment as well.

Direct FO as Part of Joint Financing
Arrangement; Interest Rate

Direct FOs made as part of a
participation (joint financing)
arrangement are eligible for a special
joint financing interest rate. These loans
require that a commercial lender or
private party provide a portion of the
financing, such that the FO does not
exceed 50 percent of the total amount
financed. FOs may be used to purchase
a farm, enlarge an existing farm,
construct or improve farm structures,
pay closing costs, and for soil and water
conservation and protection. Repayment
terms may be as long as 40 years and the
maximum FO indebtedness is limited to
$300,000.

Section 5003 of the 2014 Farm Bill
amended section 307(a)(3) of the
CONACT (7 U.S.C. 1927(a)(3)) to reduce
the interest rate for FOs that are part of
a joint financing arrangement. This joint
financing interest rate is the direct FO
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regular interest rate minus 2 percent,
with a floor of 2.5 percent.

Previously, the joint financing interest
rate for FOs was 5 percent and has been
since March 24, 1997. For several years,
the joint financing interest rate of 5
percent has been higher than the direct
FO interest rate. As a result, there has
been no financial incentive for the
farmer to finance a portion of the real
estate purchase with another lender,
unless she or he qualified as a beginning
or SDA farmer who was able to receive
a downpayment FO with a lower
interest rate.

This rule amends 7 CFR 764.154 to
change the interest rate for FOs that are
part of a joint financing arrangement.
This reduced interest rate for FOs made
under a joint financing agreement will
encourage farmers to seek commercial
lender financing, and therefore reduce
FSA financing of the farm to 50 percent
or less. FSA expects to be able to
leverage the use of our typically limited
direct FO funds, to assist an even greater
number of eligible family farmers.

Mineral Rights Appraisal; Eliminate
Requirement

FSA uses appraisals to determine the
value of real and personal property.
Appraisals ensure there is adequate
security to support FSA loan making
and servicing actions.

Section 5004 of the 2014 Farm Bill
eliminated the requirement that in order
for FSA to have the rights to oil, gas, or
other minerals as FO collateral, the
products’ value must be considered in
the appraised value of the real estate
securing the loan.

Section 307(d) of the CONACT (7
U.S.C. 1927(d)), previously required that
for FOs; the value of oil, gas, or other
minerals must be included in the
appraised value of the real estate
security in order for FSA to have a valid
lien on those products. This rule
removes this mineral appraisal
requirement in 7 CFR 761.7 and 765.252
for all future FLP loans. For all loans
made after February 7, 2014, the date of
the 2014 Farm Bill was enacted, FSA
will have a security interest in oil, gas,
or other minerals on or under the
property regardless of whether the value
of those products were included in the
appraisal value of the property. This
security interest is reflected in the FSA
mortgage forms.

Downpayment FOs; Increase Maximum
Loan Amount

FSA downpayment FOs are used to
assist beginning and SDA farmers in
purchasing a farm. The loans have a
lower interest rate than other FO loans
and require participation by another

lender, along with cash down payment
requirement of 5 percent.

Section 5005 of the 2014 Farm Bill
amended section 310E(b)(1)(C) of the
CONACT (7 U.S.C. 1935(b)(1)(C)) to
increase the maximum loan limit for
downpayment FOs to 45 percent of
$667,000. This amount is $300,150;
however, section 305 of the CONACT (7
U.S.C. 1925) limits the maximum loan
amount for each FO, including
downpayment FOs, to $300,000.

Previously, downpayment FOs were
limited to a maximum of $225,000 (45
percent of $500,000) and all other types
of direct FOs were limited to $300,000.
This difference in maximum loan
amounts was a limiting factor in many
loan transactions, particularly as loan
amounts have increased due to rising
farm real estate values. The rule amends
7 CFR 764.203 to increase the maximum
loan limit for downpayment FO loans to
$300,000.

YL; Eliminate Rural Residency
Requirement

FSA makes YL of up to $5,000 to
eligible individual youths, ages 10 to 20,
to finance income producing and
agricultural related projects. The project
must be modest in size, educational,
and initiated, developed and carried out
by youths participating in a 4-H Club,
FFA, or similar organization.

Section 5102 of the 2014 Farm Bill
amended section 311(b)(1) of the
CONACT (7 U.S.C. 1941(b)(1)) to
eliminate the rural residency
requirement for YL. Eligible youth in
suburban and urban areas will now be
eligible for YL.

Previously, to be eligible for a YL the
applicant had to reside in a rural area.
FSA regulations further defined this as
“residing in a rural area, city, or town
with a population of 50,000 or fewer
people.” The rule amends 7 CFR
764.302 to eliminate the rural residency
requirement for YL. The removal of this
requirement now allows FSA to extend
YL assistance to youth residing in
suburban and urban areas to finance
eligible agricultural related projects.

YL; Forgiveness of Debt

Forgiveness of YL debt, due to
circumstances beyond the borrower’s
control, will no longer preclude the
borrower from obtaining additional
loans from any U.S. Government
agency. Additionally, borrowers with
YL debt forgiveness, or who are
delinquent on a YL, will now be able to
receive student loans. The servicing and
collection of YLs is not affected by the
statute and will continue under the
present regulations.

Section 5103 of the 2014 Farm Bill
amended section 311(b) of the CONACT
(7 U.S.C. 1941(b)) to authorize the
Secretary of Agriculture to, on a case by
case basis, provide debt forgiveness of a
YL if the borrower was unable to repay
the loan due to circumstances beyond
the control of the borrower. The
Secretary may also determine that the
debt forgiveness was caused by national
disaster, act of terrorism, or other man-
made disaster that resulted in an
inordinate level of damage severely
affecting the YL borrower. The debt
forgiveness provided by this section is
not to be used by other Federal agencies
in determining eligibility of the
borrower for any loan made or
guaranteed by that agency.

In no case will a borrower provided
debt forgiveness or a delinquent
borrower be denied a loan or loan
guarantee from the Federal government
to pay for educational expenses of the
borrower. As a practical matter, FSA has
always provided debt forgiveness, in the
form of debt settlement, to YL borrowers
on the same terms as any other
borrower. To determine if the
forgiveness is beyond the borrower’s
control, consideration of the
circumstances will be added to the
Agency Handbooks and this rule revises
the definition of ““debt forgiveness” in 7
CFR 761.2. This will ensure that, if the
inability to pay giving rise to the debt
forgiveness was due to circumstances
beyond the borrower’s control, it will
not be used in consideration of a FSA
loan application. As this is a mandate
on the entire Federal Government with
particular emphasis on loans for
educational expenses, FSA will also
make information regarding this change
available to all YL borrowers who
receive debt forgiveness and any other
Federal agency that is considering a
loan application from the borrower after
debt forgiveness or while they are
delinquent.

With regard to YL debt servicing prior
to debt forgiveness, the Debt Collection
Improvement Act of 1996 (DCIA) (Pub.
L. 104-134, April 26, 1996) requires that
delinquent debts be reported to
Treasury so that centralized collection
can be pursued through the Treasury
Offset Program and outside collection
agencies. Section 373 of the CONACT (7
U.S.C. 2008h) also limits FSA direct
loan borrowers to only one debt
forgiveness from FSA. These
requirements were not changed by the
2014 Farm Bill.
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ML; Exclude From OL Term Limit Rule
and Special Interest Rate for Beginning
or Veteran Farmers

FSA initiated the ML Program in 2013
to better serve the unique financial
operating needs of beginning, niche, or
the smallest of family farm operations.
ML offers more flexible access to credit
for these types of family farm
operations, who often face limited
financing options.

Section 5106 of the 2014 Farm Bill
amended section 311 of the CONACT (7
U.S.C. 1941) to exclude MLs made to
beginning or veteran farmers from the
direct OL term limit. Section 12201 of
the 2014 Farm Bill defines a “veteran
farmer or rancher” as someone who has
served in the Armed Forces of the
United States and who has not farmed,
or has farmed for 10 years or less. This
rule amends 7 CFR 761.2 to include the
definition of a veteran farmer.

As previously mentioned, the term
“farm” or “farmer” also includes the
term ‘“‘ranch” or “rancher,” respectively.
Therefore, all references to the term
“farm” or “farmer” will also
respectively include “ranch” or
“rancher,” including the definition of a
“veteran farmer.” Once the farmer is no
longer a beginning farmer or once a
veteran has farmed more than 10 years,
any ML they receive will count toward
the OL term limit. Section 5106 of the
2014 Farm Bill also amended section
316 of the CONACT (7 U.S.C. 1946) to
make available a special interest rate on
ML equal to half the rate on 5-year
treasuries plus 1 percent, but never less
than 5 percent, to beginning or veteran
farmers.

Previously, only MLs made to
beginning farmers were excluded from
the OL term limit. This rule amends 7
CFR 764.252 to expand the exclusion to
include veteran farmers.

In addition, previously the ML
interest rate was either the regular OL
rate or a limited resource rate. This rule
amends 7 CFR 764.254 to add the 2014
Farm Bill special ML interest rate that
will be at the same rate as the limited
resource OL rate, but will not be subject
to special servicing reviews by FSA
since it will not be considered a limited
resource interest rate. For a beginning or
a veteran farmer applying for a ML, they
will now be able to choose between the
direct OL interest rate and the special
ML interest rate. These changes in the
ML program will benefit both beginning
and veteran farmers, who typically have
fewer financial resources and limited
options available to finance their
farming operation.

Guaranteed OL; Eliminate Term Limit

Section 5107 of the 2014 Farm Bill
amended section 319 of the CONACT (7
U.S.C. 1949) to eliminate all guaranteed
OL term limits. Family farmers will no
longer be restricted in the number of
years they can receive a guaranteed OL.

Guaranteed OLs are used to assist
family farmers to obtain credit for
normal operating expenses, machinery,
equipment, and livestock purchases,
minor real estate repairs or
improvement, and to refinance debt.
The repayment term may vary, but are
never longer than 7 years. OLs used to
pay for normal operating expenses are
set up as a line of credit and are
typically repaid within 12 months.

Previously, guaranteed OL borrowers
were limited to no more than 15 years
in which they could receive OLs. As a
result, many family farmers who
continued to have difficulty in meeting
lender credit standards and had
received 15 years of OL, were unable to
receive additional guaranteed OLs. The
rule amends 7 CFR 762.122 to eliminate
all guaranteed OL term limits. These
family farmers will now be able to
obtain additional guaranteed OLs,
which typically will provide them with
access to credit on better rates and
terms.

Beginning Farmer; Amending
Definition To Modify Acreage
Ownership Limitation

Section 5303 of the 2014 Farm Bill
amended section 343 of the CONACT (7
U.S.C. 1991) to change the owned real
farm property limit from 30 percent of
the median farm acreage to 30 percent
of the average farm acreage. FSA makes
and guarantees loans to beginning
farmers who are unable to obtain
financing from commercial lenders.
Each fiscal year, FSA targets a portion
of its direct and guaranteed FO and OL
funds to beginning farmers.

Previously, to meet FSA’s definition
of a beginning farmer, the loan applicant
must not have owned real farm property
that exceeded 30 percent of the median
farm acreage, except for an OL
applicant. According to the 2012 Census
of Agriculture, nationally the median
size farm is 80 acres, while the average
size farm is 434 acres. The farm acreage
limit, previously based on the median,
set a limit so low in many counties it
precluded applicants who owned small
acreages of real farm property from
qualifying as a beginning farmer. This
eliminated many otherwise qualified
applicants from accessing FSA farm
loan funds targeted to beginning
farmers. The rule amends 7 CFR 761.2
to change the owned real farm property

limit. The farm acreage limit, now based
on the average, will now allow many
qualified applicants access to farm loan
funds targeted to beginning farmers,
which previously were not available to
them.

Notice and Comment

In general, the Administrative
Procedure Act (5 U.S.C. 553) requires
that a notice of proposed rulemaking be
published in the Federal Register and
interested persons be given an
opportunity to participate in the
rulemaking through submission of
written data, views, or arguments with
or without opportunity for oral
presentation, except when the rule
involves a matter relating to public
property, loans, grants, benefits, or
contracts. This rule involved matters
relating to loans and is therefore being
published as a final rule without the
opportunity for comments.

Effective Date

The Administrative Procedure Act
provides generally that before rules are
issued by Government agencies, the rule
is required to be published in the
Federal Register, and the required
publication of a substantive rule is to be
not less than 30 days before its effective
date. One of the exceptions is when the
agency finds good cause for not delaying
the effective date. As noted above, the
changes in this rule are conforming
changes because the 2014 Farm Bill
allowed no discretion in the changes
and thus were implemented
administratively after the enactment of
the 2014 Farm Bill. Using the
administrative procedure provisions in
5 U.S.C. 553, FSA finds that there is
good cause for making this rule effective
less than 30 days after publication in the
Federal Register. Therefore, this final
rule is effective when published in the
Federal Register.

Executive Order 12866 and 13563

Executive Order 12866, ‘Regulatory
Planning and Review,” and Executive
Order 13563, “Improving Regulation
and Regulatory Review,” direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

The Office of Management and Budget
(OMB) designated this rule as not
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significant under Executive Order
12866, ‘“Regulatory Planning and
Review,” and, therefore, OMB was not
required to review this final rule.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), generally require an
agency to prepare a regulatory flexibility
analysis of any rule subject to the notice
and comment rulemaking requirements
under APA or any other law, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
All FSA direct loan borrowers and all
farm entities affected by this rule are
small businesses according to the North
American Industry Classification
System and the U. S. Small Business
Administration. There is no diversity in
size of the entities affected by this rule,
and the costs to comply with it are the
same for all entities.

In this rule, FSA is revising
regulations that affect both loan making
and loan servicing. FSA does not expect
these changes to impose any additional
cost to the lenders or borrowers.
Therefore, FSA certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities.

Environmental

The environmental impacts of this
rule have been considered in a manner
consistent with the provisions of the
National Environmental Policy Act
(NEPA, 42 U.S.C. 4321-4347), the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and the FSA regulations for
compliance with NEPA (7 CFR part
1940, subpart G). The changes contained
in the rule are all mandatory changes
required by the 2014 Farm Bill and
involved no discretion by FSA, either in
whether to implement or how to
implement the changes; therefore, they
are not subject to review under NEPA.
FSA is making these changes through a
final rule to update the regulations to
match the changes previously
implemented administratively with an
agency directive in February 2014. As
such, FSA will not prepare an
environmental assessment or
environmental impact statement for this
regulatory action.

Executive Order 12372

Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” requires consultation with
State and local officials. The objectives

of the Executive Order are to foster an
intergovernmental partnership and a
strengthened Federalism, by relying on
State and local processes for State and
local government coordination and
review of proposed Federal Financial
assistance and direct Federal
development. For reasons set forth in
the Notice to 7 CFR part 3015, subpart
V (48 FR 29115, June 24, 1983), the
programs and activities within this rule
are excluded from the scope of
Executive Order 12372.

Executive Order 12988

This final rule has been reviewed in
accordance with Executive Order 12988,
“Civil Justice Reform.” This rule will
not preempt State and local laws and
regulations unless they represent an
irreconcilable conflict with this rule.
Before any judicial action may be
brought concerning the provisions of
this rule the administrative appeal
provisions of 7 CFR parts 11 and 780 are
to be exhausted.

Executive Order 13132

This rule has been reviewed under
Executive Order 13132, “Federalism.”
The policies contained in this rule do
not have any substantial direct effect on
States, the relationship between the
Federal government and the States, or
the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on State and local governments.
Therefore, consultation with the States
is not required.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, ‘“‘Consultation
and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires Federal agencies to consult and
coordinate with tribes on a government-
to-government basis on policies that
have tribal implications, including
regulations, legislative comments or
proposed legislation, and other policy
statements or actions that have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

FSA has assessed the impact of this
rule on Indian tribes and determined
that this rule does not, to our
knowledge, have tribal implications that
require tribal consultation under
Executive Order 13175. If a Tribe
requests consultation, FSA will work
with the USDA Office of Tribal

Relations to ensure meaningful
consultation is provided where changes,
additions, and modifications identified
in this rule are not expressly mandated
by the 2014 Farm Bill.

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA, Pub. L.
104—4) requires Federal agencies to
assess the effects of their regulatory
actions on State, local, or Tribal
governments or the private sector.
Agencies generally must prepare a
written statement, including a cost
benefit analysis, for final rule with
Federal mandates that may result in
expenditures of $100 million or more in
any 1 year for State, local, or Tribal
governments, in the aggregate, or to the
private sector. UMRA generally requires
agencies to consider alternatives and
adopt the more cost effective or least
burdensome alternative that achieves
the objectives of the rule. This rule
contains no Federal mandates under the
regulatory provisions of Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA, Pub. L. 104—4) for State, local,
or Tribal governments, or private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Paperwork Reduction Act

This regulatory changes in this final
rule do not require any changes to the
currently information collection request
of OMB control numbers, 0560-0155,
0560-0233, 0560-0236, 0560-0237,
0560—-0238 and 0560-0230.

E-Government Act Compliance

FSA is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services and other purposes.

Federal Assistance Programs

The title and number of the Federal
assistance programs, as found in the
Catalog of Federal Domestic Assistance,
to which this final rule would apply are:
10.099 Conservation Loans; 10.404
Emergency Loans; 10.406 Farm
Operating Loans; and10.407 Farm
Ownership Loans.

List of Subjects
7 CFR Part 761

Accounting, Loan programs—
agriculture, Rural areas.
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7 CFR Part 762

Agriculture, Banks, Banking, Credit,
Loan programs—agriculture,
Agricultural commodities, Livestock.

7 CFR Part 764

Agriculture, Disaster assistance, Loan
programs—agriculture, Agricultural
commodities, Livestock.

7 CFR Part 765

Agriculture, Credit, Loan programs—
agriculture, Agricultural commodities,
Livestock.

For the reasons discussed above, FSA
amends 7 CFR chapter VII as follows:

PART 761—FARM LOAN PROGRAM;
GENERAL PROGRAM
ADMINISTRATION

The authority citation for part 761
continues to read as follows:

Authority: 5 U.S.C. 301 and 7 U.S.C. 1989.
Subpart A—General Provisions

m 1. Amend § 761.2(b) as follows:
m a. Amend the definition of “Beginning
farmer” in paragraph (5) by removing
the word “median” each time it appears
and adding the word ““average” in its
place;
m b. Revise the definition of “Debt
forgiveness”; and
m c. Add the definition of “Veteran
farmer” in alphabetical order.

The additions read as follows:

§761.2 Abbreviations and definitions.

* * * * *
[b) * kK
* * * * *

Debt forgiveness is a reduction or
termination of a debt under the Act in
a manner that results in a loss to the
Agency.

(1) Debt forgiveness may be through:

(i) Writing down or writing off a debt
pursuant to 7 U.S.C. 2001;

(ii) Compromising, adjusting,
reducing, or charging off a debt or claim
pursuant to 7 U.S.C. 1981; or

(iii) Paying a loss pursuant to 7 U.S.C.
2005 on a FLP loan guaranteed by the
Agency.

(2) Debt forgiveness does not include:

(i) Debt reduction through a
conservation contract;

(ii) Any writedown provided as part
of the resolution of a discrimination
complaint against the Agency;

(iii) Prior debt forgiveness that has
been repaid in its entirety;

(iv) Consolidation, rescheduling,
reamortization, or deferral of a loan; or

(v) Forgiveness of YL debt, due to
circumstances beyond the borrower’s
control.

The Agency will use the criteria in 7
CFR 766.104(a)(1) to determine if the
circumstances were beyond the
borrower’s control.

* * * * *

Veteran farmer is a farmer who has
served in the Armed Forces (as defined
in 38 U.S.C. 101(10)) and who—

(1) has not operated a farm; or

(2) has operated a farm for not more
than 10 years.

* * * * *

§761.7 [Amended]
m 2.In § 761.7, remove paragraph (b)(3).

PART 762—GUARANTEED FARM
LOANS

m 3. The authority citation for part 762
continues to read as follows:

Authority: 5 U.S.C. 301 and 7 U.S.C. 1989.

§762.122 [Amended]

m 4.In § 762.122, remove paragraph (b)
and redesignate paragraphs (c) through
(e) as (b) through (d).
m 5.In § 762.129, revise paragraphs (a),
(b) and (c) to read as follows:

The revision reads as follows:

§762.129 Percent of guarantee and
maximum loss.

(a) Percent of guarantee. The percent
of guarantee will not exceed 90 percent
based on the credit risk to the lender
and the Agency both before and after the
transaction. The Agency will determine
the percentage of guarantee. See
paragraph (b) of this section for
exceptions.

(b) Exceptions. The guarantee will be
determined by the Agency except:

(1) For OLs and FOs, the guarantee
will be issued at 95 percent if:

(i) The sole purpose of a guaranteed
FO or OL is to refinance an Agency
direct farm loan. When only a portion
of the loan is used to refinance a direct
Agency loan, a weighted percentage of
a guarantee will be provided; or

(ii) When the purpose of a guaranteed
FO is to participate in the downpayment
loan program; or

(iii)) When a guaranteed OL is made to
a farmer who is participating in the
Agency’s down payment loan program.
The guaranteed OL must be made
during the period that a borrower has
the down payment loan outstanding; or

(iv) When a guaranteed OL is made to
a farmer whose farm land is subject to
the jurisdiction of an Indian tribe and
whose loan is secured by one or more
security instruments that are subject to
the jurisdiction of an Indian tribe.

(2) For CLs, the guarantee will be
issued at 80 percent; however, the
guarantee will be issued at 90 percent if:

(i) The applicant is a qualified SDA
farmer; or

(ii) The applicant is a qualified
beginning farmer.

(c) CLP and PLP guarantees. All
guarantees issued to CLP or PLP lenders

will not be less than 80 percent.
* * * * *

§762.130 [Amended]

m 6.In §762.130(a)(2)(ii) remove “75”
and add “80 or 90" in its place.

PART 764—DIRECT LOAN MAKING

m 7. The authority citation for part 764
continues to read as follows:

Authority: 5 U.S.C. 301 and 7 U.S.C. 1989.

Subpart E—Downpayment Loan
Program

m 8. Revise § 764.154(a)(3) toread as
follows:

§764.154 Rates and terms.

(a) * % %

(3) If the FO loan is part of a joint
financing arrangement and the amount
of the Agency’s loan does not exceed 50
percent of the total amount financed,
the interest rate charged will be the
greater of the following:

(i) The Agency’s Direct Farm
Ownership rate, available in each
Agency office, minus 2 percent; or

(ii) 2.5 percent.

* * * * *

m 9. Revise § 764.203(b)(3) to read as
follows:

§764.203 Limitations.

* * * * *

(b) * % %

(3) $667,000; subject to the direct FO
dollar limit specified in 7 CFR
761.8(a)(1)(i).

* * * * *

Subpart G—Operating Loan Program

m 10. Revise § 764.252 to read as
follows:

§764.252 Eligibility requirements.

(a) The applicant must comply with
the general eligibility requirements
established in § 764.101.

(b) The applicant and anyone who
will sign the promissory note, except as
provided in paragraph (c) of this
section, must not have received debt
forgiveness from the Agency on any
direct or guaranteed loan.

(c) The applicant and anyone who
will sign the promissory note, may
receive direct OL loans to pay annual
farm operating and family living
expenses, provided that the applicant
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meets all other applicable requirements
under this part, if the applicant:

(1) Received a write-down under
section 353 of the Act;

(2) Is current on payments under a
confirmed reorganization plan under
Chapter 11, 12, or 13 of Title 11 of the
United States Code; or

(3) Received debt forgiveness on not
more than one occasion after April 4,
1996, resulting directly and primarily
from a Presidentially-designated
emergency for the county or contiguous
county in which the applicant operates.
Only applicants who were current on all
existing direct and guaranteed FLP
loans prior to the beginning date of the
incidence period of a Presidentially-
designated emergency and received debt
forgiveness on that debt within 3 years
after the designation of such emergency
meet this exception.

(d) In the case of an entity applicant,
the entity must be:

(1) Controlled by farmers engaged
primarily and directly in farming in the
United States; and

(2) Authorized to operate the farm in
the State in which the farm is located.

(e) The applicant and anyone who
will sign the promissory note, may close
an OL in no more than 7 calendar years,
either as an individual or as a member
of an entity, except as provided in
paragraphs (e)(1) through (4) of this
section. The years may be consecutive
or nonconsecutive, and there is no limit
on the number of OLs closed in a year.
Microloans made to a beginning farmer
or a veteran farmer are not counted
toward this limitation. Youth loans are
not counted toward this limitation. The
following exceptions apply:

(1) This limitation does not apply if
the applicant and anyone who will sign
the promissory note is a beginning
farmer.

(2) This limitation does not apply if
the applicant’s land is subject to the
jurisdiction of an Indian tribe, the loan
is secured by one or more security
instruments subject to the jurisdiction of
an Indian tribe, and commercial credit
is generally not available to such farm
operations.

(3) If the applicant, and anyone who
will sign the promissory note, has
closed direct OL loans in 4 or more
previous calendar years as of April 4,
1996, the applicant is eligible to close
OL loans in any 3 additional years after
that date.

(4) On a case-by-case basis, may be
granted a one-time waiver of OL term
limits for a period of 2 years, not subject
to administrative appeal, if the
applicant:

(i) Has a financially viable operation;

(ii) And in the case of an entity, the
members holding the majority interest,
applied for commercial credit from at
least two lenders and were unable to
obtain a commercial loan, including an
Agency-guaranteed loan; and

(iii) Has successfully completed, or
will complete within one year, borrower
training. Previous waivers to the
borrower training requirements are not
applicable under this paragraph.

m 11. Add § 764.254(a)(4) to read as
follows:

§764.254 Rates and terms.

(a]* *  *

(4) The Agency’s Direct ML OL
interest rate on an ML to a beginning
farmer or veteran farmer is available in
each Agency office. ML borrowers in
these groups have the option of
choosing the ML OL interest rate or the
Direct OL interest rate in effect at the
time of approval, or if lower, the rate in

effect at the time of closing.
* * * * *

§764.302 [Amended]

m 12.In § 764.302, remove paragraph (d)
and redesignate paragraphs (e) through
(f) as paragraphs (d) through (e).

PART 765—DIRECT LOAN
SERVICING—REGULAR

m 13. The authority citation for part 765
continues to read as follows:

Authority: 5 U.S.C. 301 and 7 U.S.C. 1989.

Subpart F—Required Use and
Operation of Agency Security

m 14. Revise § 765.252(b)(1) to read as
follows:

§765.252 Lease of security.

* * * * *

(b)* L

(1) For FO loans made from December
23, 1985, to February 7, 2014, and loans
other than FO loans secured by real
estate and made from December 23,
1985, to November 1, 2013, the value of
the mineral rights must have been
included in the original appraisal in
order for the Agency to obtain a security
interest in any oil, gas, and other
mineral associated with the real estate

security.
* * * * *

Signed on December 16, 2014.
Val Dolcini,
Administrator, Farm Service Agency.
[FR Doc. 2014-30172 Filed 12-30-14; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 29

[Docket No. FAA—2014-1090; Special
Conditions No. 29-037-SC]

Special Conditions: Airbus Helicopters
Deutschland GmbH Model MBB-
BK117D-2 Helicopters; Use of 30-
Minute Power Rating

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Airbus Helicopters
Deutschland GmbH Model MBB-BK117
D-2 helicopter. This model helicopter
will have the novel or unusual design
feature of a 30-minute power rating,
generally intended to be used for
hovering at increased power for search
and rescue missions. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: This action is effective on Airbus
Helicopters Deutschland GmbH Model
MBB-BK117D-2 Helicopters on
December 19, 2014.

We must receive your comments by
March 2, 2015.

ADDRESSES: Send comments identified
by docket number FAA-2014-1090
using any of the following methods:

= Federal eRegulations Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

= Mail: Send comments to Docket
Operations, M—-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

= Hand Delivery of Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 8
a.m., and 5 p.m., Monday through
Friday, except Federal holidays.

= Fax: Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://regulations.gov, including any
personal information the commenter
provides. Using the search function of
the docket Web site, anyone can find


http://www.regulations.gov
http://regulations.gov

Federal Register/Vol. 79, No. 250/ Wednesday, December 31, 2014 /Rules and Regulations

78695

and read the electronic form of all
comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov.
Docket: You can read the background
documents or comments received at
http://www.regulations.gov. Follow the
online instructions for accessing the
docket or go to the Docket Operations in
Room @12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m., and 5 p.m., Monday through
Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: Rao
Edupuganti, Rotorcraft Standards Staff,
ASW-111, Rotorcraft Directorate,
Aircraft Certification Service, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222—-4389; email
rao.edupaganti@faa.gov.
SUPPLEMENTARY INFORMATION:

Reason for No Prior Notice and
Comment Before Adoption

The FAA has determined that notice
and opportunity for public comment are
impractical and contrary to the public
interest because the issuance of a design
approval would significantly delay
delivery of the affected aircraft.
Therefore, we find that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

While we did not precede this with a
notice of proposed special conditions,
we invite interested people to take part
in this rulemaking by sending written
comments, data, or views. The most
helpful comments reference a specific
portion of the special conditions,
explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

Background and Discussion

On December 21, 2009, Airbus
Helicopters Deutschland GmbH applied
to amend Type Certificate No. H13EU to
include the new Model MBB-BK117 D—
2. The MBB-BK117 D-2, which is a
derivative of the MBB-BK117 C-2
currently approved under Type
Certificate No. H13EU, is a Transport

Category, 14 CFR part 29, twin engine
conventional helicopter designed for
civil operations. It is certificated with
Category A performance and for day and
night operation under visual and
instrument flight rules. It is powered by
two Turbomeca Arriel 2E engines with
dual channel Full Authority Digital
Engine Control systems and has four
main rotor blades and a maximum gross
weight of 8,046 pounds. It has an
integrated modular avionics suite with
three 6x8 inch multi-function displays
termed the Common Integrated Global
Avionics for Light Helicopters.

Airbus Helicopters Deutschland
GmbH proposes that the model MBB—
BK117 D-2 use a novel and unusual
design feature, which is a 30-minute
power rating, identified in the
Turbomeca Arriel 2E Engine Special
Conditions No. 33-009-SC. 14 CFR 1.1
defines “rated takeoff power” as limited
in use to no more than 5 minutes for
takeoff operation. Thus, the use of
takeoff power for 30 minutes will
require special airworthiness standards,
known as special conditions, to address
the use of this 30-minute power rating
and its effects on the rotorcraft. These
special conditions will add
requirements to the existing
airworthiness standards in 14 CFR
29.1049 (Hover cooling test procedures),
§29.1305 (Powerplant instruments), and
§29.1521 (Powerplant limitations).

The following is a summary of the
final special conditions:

In addition to the requirements of
§29.1049 (Hover cooling test
procedures), the aircraft cooling effects
due to use of the 30-minute power
rating versus the Takeoff (5-minute)
rating must be accounted for in the
testing.

In addition to the requirements of
§29.1305, Powerplant Instruments,
since this new 30-minute power rating
has a 30-minute time limit associated
with its use, the pilot must have the
means to identify:

e When the rated engine power level
is achieved,

e When the event begins, and

e When the time interval expires.

In addition to the requirements of
§29.1521, Powerplant Limitations, a
new 30-minute rating must be limited to
no more than 30 minutes per use. This
new rating will allow use of power
above maximum continuous power
(MCP) for 30 minutes.

Furthermore, the Model MBB-BK117
D-2 rotorcraft flight manual must
include limitations on use of the 30-
minute power rating to state that
continuous use above MCP up to takeoff
power is limited to 30 minutes.

Type Certification Basis

Under 14 CFR 21.101, Airbus
Helicopters Deutschland GmbH must
show that the MBB-BK117 D-2 model
helicopter meets the applicable
provisions of the regulations
incorporated by reference in Type
Certificate No. H13EU or the applicable
regulations in effect on the date of
application for the change to the type
certificate. The regulations incorporated
by reference in the type certificate are
commonly referred to as the “original
type certification basis.” The regulations
incorporated by reference in Type
Certificate No. H13EU are as follows:

1. 14 CFR 21.29 and 14 CFR 29 effective
February 1, 1965 plus Amendments
29-1 through 29-40 for the new or
changed parts with respect to the
MBB-BK117 C-2 identified in the
document ETYC 1183/09-MHa,
supplemented with requirements
from other amendments listed
below.

2. 14 CFR 29 requirements with
amendment through 29-51 for:
29.25, 29.59, 29.62, 29.67, 29.77,
29.81, 29.85, 29.143, 29.173, 29.175,
29.177, 29.351, 29.397, 29.562,
29.602, 29.865, 29.923, 29.1317,
29.1323, 29.1329, 29.1351, 29.1359,
29.1457, 29.1459, 29.1521, 29.1587,
B29.5, B29.7

3. Equivalent Level Of Safety:

(a) 14 CFR 29.807 (a)(4) Emergency

exits
(b) 14CFR 29.1305, 29.1351(b)(6),
29.1435(a)(3) Part Time Display of
Vehicle Parameters

(c) 14 CFR 29.1545(b)(4), 29.1549(b)
Airspeed & Powerplant indication
green marking

4. Environmental Standards:

(a) 14 CFR 36 Appendix H at

amendment 36-25

5. The main differences between the
MBB-BK117 C-2 and the MBB—
BK117 D-2 are as follows:

(a) Installation of Turbomeca Arriel

2E engines with FADEC control

(b) New tail section including

composite structure and fanned tail
rotor (FENESTRON) with composite
blades

(c) New cockpit indication system

using integrated modular avionics.
(d) Auto Flight System as a standard
configuration of the MBB-BK117
D-2

(e) Main gearbox modifications to
support 30 minute run-dry
capability

(f) Maximum take-off weight

increased to 3650 kg

In addition, if the regulations
incorporated by reference do not
provide adequate standards regarding
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the change, the applicant must comply
with certain regulations in effect on the
date of application for the change. The
FAA has determined that the Model
MBB-BK117 D-2 must also comply
with the noise certification
requirements of 14 CFR part 36; and the
FAA must issue a finding of regulatory
adequacy under § 611 of Public Law 92—
574, the “Noise Control Act of 1972.”

Regulatory Basis for Special Conditions

The Administrator has determined
that the applicable airworthiness
regulations (that is, 14 CFR part 29) do
not contain adequate or appropriate
safety standards for the MBB-BK117
D22 model helicopter because of a novel
or unusual design feature. Therefore,
special conditions are prescribed under
the provisions of 14 CFR 21.16.

The FAA issues special conditions, as
defined in § 11.19, in accordance with
§11.38, and they become part of the
type certification basis under § 21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model.

Novel or Unusual Design Features

The MBB-BK117 D-2 model
helicopter will incorporate the
following novel or unusual design
feature:

¢ A 30-minute power rating.

Applicability

These special conditions are
applicable to the Airbus Helicopters
Deutschland GmbH Model MBB-BK117
D2 helicopter. Should Airbus
Helicopters Deutschland GmbH apply at
a later date for an amendment to the
type certificate to include another
model incorporating the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on the Airbus
Helicopters Deutschland GmbH Model
MBB-BK117 D-2 helicopter. It is not a
rule of general applicability.

List of Subjects in 14 CFR Part 29

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Airbus Helicopters
Deutschland GmbH Model MBB-BK117
D-2 helicopters. Unless stated
otherwise, all requirements in
§§29.1049, 29.1305 and 29.1521 remain
unchanged.

Section 29.1049 Hover cooling test
procedures. In addition to the
requirements of this section, for
rotorcraft with a 30-minute power
rating, the hovering cooling provisions
at the 30-minute power rating must be
shown—

(a) At maximum weight or at the
greatest weight at which the rotorcraft
can hover (if less), at sea level, with the
power required to hover but not more
than the 30-minute power, in the
ground effect in still air, until at least 5
minutes after the occurrence of the
highest temperature recorded, or until
the continuous time limit of the 30-
minute power rating if the highest
temperature recorded is not stabilized
before.

(b) At maximum weight and at the
altitude resulting in zero rate of climb
for this configuration, until at least 5
minutes after the occurrence of the
highest temperature recorded, or until
the continuous time limit of the 30-
minute power rating if the highest
temperature recorded is not stabilized
before.

Section 29.1305 Powerplant
instruments, at Amendment 29-40. In
addition to the requirements of this
section, a means must be provided to
indicate to the pilot when the engine is
at the 30-minute power level, when the
event begins, and when the time
interval expires.

Section 29.1521 Powerplant
limitations, at Amendment 29-41. In
addition to the requirements of this
section, use of the 30-minute power
must be limited to no more than 30
minutes per use. The use of the 30-
minute power must also be limited by:

(1) The maximum rotational speed,
which may not be greater than—

(i) The maximum value determined
by the rotor design; or

(ii) The maximum value demonstrated
during the type tests;

(2) The maximum allowable turbine
inlet or turbine outlet gas temperature
(for turbine engines);

(3) The maximum allowable power or
torque for each engine, considering the
power input limitations of the
transmission with all engines operating;

(4) The maximum allowable power or
torque for each engine considering the
power input limitations of the
transmission with one engine
inoperative;

(5) The time limit for the use of the
power corresponding to the limitations
established in paragraphs (1) through (4)
above; and

(6) The maximum allowable engine
and transmission oil temperatures, if the
time limit established in paragraph (5)
above exceeds 2 minutes.

Issued in Fort Worth, Texas, on December
19, 2014.

Lance T. Gant

Acting Directorate Manager, Rotorcraft
Directorate, Aircraft Certification Service.

[FR Doc. 2014-30562 Filed 12—30-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9689]
RIN 1545-BL52

Guidance Regarding Dispositions of
Tangible Depreciable Property;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to final regulations (TD
9689) that were published in the
Federal Register on Monday, August 18,
2014 (79 FR 48661). The final
regulations are regarding dispositions of
property subject to depreciation under
section 168 of the Internal Revenue
Code.

DATES: This correction is effective on
December 31, 2014 and applicable
beginning August 18, 2014.

FOR FURTHER INFORMATION CONTACT:
Kathleen Reed, at (202) 317—7005 (not a
toll free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9689) that
are the subject of this correction are
under section 168 of the Internal
Revenue Code.

Need for Correction

As published, the final regulations
(TD 9689) contain errors that may prove
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to be misleading and are in need of
clarification.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.168(i)—1 also issued under 26
U.S.C. 168(i)(4).

m Par. 2. Section 1.168(i)-1 is amended
as follows:
m 1. Paragraph (c)(2)(ii)(D) is revised.
m 2. The third sentences of paragraphs
(e)(3)(ii)(B), Example 2. (ii) and
(e)(3)(iii)(A) are revised.
m 3. Paragraph (e)(3)(iii)(C)(3) is revised.
m 4. The second sentence of paragraph
(e)(3)(v)(B)(1) is revised.
m 5. In paragraph (f)(3) remove the
phrase “Allowed Depreciation
Deductions Allocated and Apportioned
to a Separate Category Total/Allowed
Depreciation Deductions and
Apportioned to Foreign Source
Income.” and add in its place “Allowed
Depreciation Deductions Allocated and
Apportioned to a Separate Category/
Total Allowed Depreciation Deductions
and Apportioned to Foreign Source
Income.”
m 6. In the first line of paragraph
(j)(3)(ii), remove the phrase “allowed
or”.
m 7. Paragraph (m)(4) is revised.

The revisions read as follows:

§1.168(i)-1 General asset accounts.

* * * * *

(c)
(2)
(ii)
(D) Assets not eligible for any
additional first year depreciation
deduction, including assets for which
the taxpayer elected not to deduct the
additional first year depreciation,
provided by, for example, section
168(k), section 168(1), section 168(m),
section 168(n), section 1400L(b), or
section 1400N(d), must be grouped into
a separate general asset account;
*

I
* *x %
* %

*

(e)
(3)
(ii)
(B)

Example 2. * * *

* % X ¥ %
* % * *

% % * *

(ii) * * * The gain of $232 is subject to
section 1245 to the extent of the depreciation
allowed or allowable for the account, plus
the expensed cost for assets in the account,
less the amounts previously recognized as
ordinary income ($1,232 + $0 — $0 =
$1,232). * * *

(111) * ok %

(A) * * * The adjusted depreciable
basis of the asset at the time of the
disposition, as determined under the
applicable convention for the general
asset account in which the asset was
included, equals the unadjusted
depreciable basis of the asset less the
greater of the depreciation allowed or
allowable for the asset. The allowable
depreciation is computed by using the
depreciation method, recovery period,
and convention applicable to the
general asset account in which the asset
was included and by including the
portion of the additional first year
depreciation deduction claimed for the
general asset account that is attributable
to the asset disposed of. * * *

* * * * *

(C) * % %

(3) The depreciation reserve of the
general asset account is reduced by the
greater of the depreciation allowed or
allowable for the asset as of the end of
the taxable year immediately preceding
the year of disposition. The allowable
depreciation is computed by using the
depreciation method, recovery period,
and convention applicable to the
general asset account in which the asset
was included and by including the
portion of the additional first year
depreciation deduction claimed for the
general asset account that is attributable
to the asset disposed of; and
* * * * *

R

%‘B,)) * % %

(1) The adjusted depreciable basis of
the asset at the time of disposition
equals the unadjusted depreciable basis
of the asset less the greater of the
depreciation allowed or allowable for
the asset. The allowable depreciation is
computed by using the depreciation
method, recovery period, and
convention applicable to the general
asset account in which the asset was
included and by including the portion
of the additional first year depreciation
deduction claimed for the general asset
account that is attributable to the
relinquished asset. * * * * *

(m) * x %

(4) Optional application of TD 9564.
A taxpayer may choose to apply
§1.168(i)—1T as contained in 26 CFR
part 1 edition revised as of April 1,
2014, to taxable years beginning on or
after January 1, 2012. However, a
taxpayer may not apply § 1.168(i)-1T as

contained in 26 CFR part 1 edition
revised as of April 1, 2014, to taxable
years beginning on or after January 1,
2014.

* * * * *

m Par. 3. Section 1.168(i)—7 is amended
by revising paragraph (e)(4) to read as
follows:

§1.168(i)-7 Accounting for MACRS
property.
* * * * *

(e) * x %

(4) Optional application of TD 9564.
A taxpayer may choose to apply
§1.168(i)-7T as contained in 26 CFR
part 1 edition revised as of April 1,
2013, to taxable years beginning on or
after January 1, 2012. However, a
taxpayer may not apply § 1.168(i)-7T as
contained in 26 CFR part 1 edition
revised as of April 1, 2013, to taxable
years beginning on or after January 1,
2014.

* * * * *

m Par. 4. Section 1.168(i)—8 is amended
as follows:

m 1. Remove the phrase “allowed or”
wherever it appears in paragraphs
(0)(2)(i1), (B(3)(i1), (h)(2)(iv), and
(h)(3)(iv).

m 2. Revise paragraphs (h)(2)(iii) and
(h)(3)(iid).

The revisions read as follows:

§1.168(i)-8 Dispositions of MACRS
property.
* * * * *

(h) * * *

(2) * % %

(iii) The depreciation reserve of the
multiple asset account or pool must be
reduced by the greater of the
depreciation allowed or allowable for
the asset disposed of as of the end of the
taxable year immediately preceding the
year of disposition. The allowable
depreciation is computed by using the
depreciation method, recovery period,
and convention applicable to the
multiple asset account or pool in which
the asset disposed of was included and
by including the additional first year
depreciation deduction claimed for the
asset disposed of; and
* * * * *

(3) * % %

(iii) The depreciation reserve of the
asset must be reduced by the greater of
the depreciation allowed or allowable
for the disposed portion as of the end of
the taxable year immediately preceding
the year of disposition. The allowable
depreciation is computed by using the
depreciation method, recovery period,
and convention applicable to the asset
in which the disposed portion was
included and by including the portion
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of the additional first year depreciation
deduction claimed for the asset that is
attributable to the disposed portion; and

* * * * *

Martin V. Franks,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. 2014-30186 Filed 12—-30-14; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199

[DoD-2010-HA-0068]

RIN 0720-AB39

Civilian Health and Medical Program of

the Uniformed Services (CHAMPUS);
TRICARE Retired Reserve

AGENCY: Office of the Secretary,
Department of Defense.

ACTION: Final rule.

SUMMARY: TRICARE Retired Reserve
(TRR) is a premium-based TRICARE
health plan available for purchase
worldwide by qualified members of the
Retired Reserve and by qualified
survivors of TRR members. This final
rule responds to public comments
received to an interim final rule that
was published in the Federal Register
on August 6, 2010 (75 FR 47452-47457).
That rule established requirements and
procedures to implement the TRR
program in fulfillment of section 705 of
the National Defense Authorization Act
for Fiscal Year 2010 (NDAA-10) (Pub. L.
111-84). This final rule also revises
requirements and procedures as
indicated.

DATES: This rule is effective January 30,
2015.

FOR FURTHER INFORMATION CONTACT: ]Ody
Donehoo, Defense Health Agency,
TRICARE Health Plan, telephone (703)
681-0039. Questions regarding payment
of specific claims under the TRICARE
allowable charge method should be
addressed to the appropriate TRICARE
contractor.

SUPPLEMENTARY INFORMATION:
L. Introduction and Background
A. Overview

An interim final rule was published
in the Federal Register on August 6,
2010 (75 FR 47452-47457), that
established requirements and
procedures to implement the TRICARE
Retired Reserve program in fulfillment

of section 705 of the National Defense
Authorization Act for Fiscal Year 2010
(NDAA-10) (Pub. L. 111-84). Section
705 added new section 1076e to Title
10, United States Code. Section 1076e
allows members of the Retired Reserve
who are qualified for non-regular
retirement, but are not yet 60 years of
age, as well as certain survivors to
qualify to purchase medical coverage
equivalent to the TRICARE Standard
(and Extra) benefit unless that member
is either enrolled in, or eligible to enroll
in, a health benefits plan under Chapter
89 of Title 5, United States Code.

B. Public Comments

The interim final rule was published
in the Federal Register on August 6,
2010. We received 92 online comments.
We thank those who provided
comments. Specific matters raised by
those who submitted comments are
summarized below.

II. Provisions of the Rule Regarding the
TRICARE Retired Reserve Program

A. Establishment of the TRICARE
Retired Reserve Program (§ 199.25(a))

1. Provisions of Interim Final Rule.
This paragraph describes the nature,
purpose, statutory basis, scope, and
major features of TRICARE Retired
Reserve, a premium-based medical
coverage program that was made
available for purchase worldwide by
certain members of the Retired Reserve,
their family members and their
surviving family members. TRICARE
Retired Reserve is authorized by 10
U.S.C. 1076e.

The major features of the program
include making coverage available for
purchase by any Retired Reserve
member who is qualified for non-regular
retirement, but is not yet 60 years of age,
unless that member is either enrolled in,
or eligible to enroll in, a health benefit
plan under Chapter 89 of Title 5, United
States Code, as well as certain survivors
of Retired Reserve members as specified
below. The amount of the premium that
qualified members and qualified
survivors pay is prescribed by the
Assistant Secretary of Defense for
Health Affairs (ASD(HA)) and
determined using an appropriate
actuarial basis. There is one premium
for member-only coverage and a second
premium for member and family
coverage. Additionally, TRICARE rules
outlined in Part 199 of Title 32 of the
CFR relating to the TRICARE Standard
and Extra programs apply unless
otherwise specified.

Under TRICARE Retired Reserve,
qualified members (or their qualified
survivors) may purchase either the

member-only type of coverage or the
member and family type of coverage by
submitting a completed request in the
appropriate format along with an initial
payment of the applicable premium at
the time of enrollment. When their
coverage becomes effective, TRICARE
Retired Reserve beneficiaries receive the
TRICARE Standard (and Extra) benefit.
TRICARE Retired Reserve features the
deductible and cost sharing provisions
of the TRICARE Standard (and Extra)
plan for retired members and
dependents of retired members. Both
the member and the member’s covered
family members are provided access
priority for care in military treatment
facilities on the same basis as retired
members and their family members who
are not enrolled in TRICARE Prime.

2. Analysis of Major Public
Comments. Three commenters
suggested alternative plans to include a
Preferred Provider Organization (PPO)
with group discount until age 60;
eligibility for Reserve Retirees to use the
Department of Veterans Affairs health
care benefits and services; and a tier
system that would allow a member to
reduce premiums by choosing higher
deductibles. Another commenter
suggested a tier system with higher
deductibles or different options for cost
shares and deductibles.

Three commenters requested the
implementation/passing of the TRR
benefit. One commenter inquired how
TRR fits into ‘“Health Care Reform”
making health care affordable for every
citizen.

Response. In regards to the comments
suggesting alternative plans, we
observed that the specific provisions of
the law governing TRR does not allow
implementation of alternative plans as
suggested. In fulfillment of law, TRR is
a premium-based TRICARE health plan
that features the cost sharing,
deductible, and catastrophic cap
provisions of TRICARE Standard (and
Extra) as they pertain to retirees and
their family members.

TRICARE Extra is similar to a PPO.
TRICARE Standard beneficiaries,
including TRR members and their
covered family members, are using
TRICARE Extra when they receive care
from a provider in the TRICARE
Network. TRICARE Extra features cost
shares that are five percent lower than
TRICARE Standard cost shares. All
Department of Veterans Affairs hospitals
and clinics nationwide currently are in
the TRICARE Network through active
agreements with TRICARE contractors.

Multiple premium tiers with various
levels of deductibles would not be
allowed by the statutory provisions that
require TRR to be offered under one
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program with one monthly premium
rate for individual coverage and one
monthly premium rate for family
coverage.

In regards to the comments requesting
the implementation/passing of the TRR
benefit, Section 705 of the NDAA for FY
2010 was enacted into law on October
28, 2009; it was implemented by interim
final rule effective August 6, 2010; and
TRR officially launched September 1,
2010 with health care coverage available
beginning October 1, 2010.

In regards to the Affordable Care Act
comment, the statutory provisions of
that Act did not amend any of the
statutes that govern the military health
system. Nonetheless, we have projected
for a small influx of qualified members
of the Retired Reserve into TRR
beginning in 2014 when the new
mandates for individuals to have health
insurance coverage go into effect under
the Act.

It should be noted that legislative
action subsequent to enactment of
Affordable Care Act resulted in
TRICARE establishing a program called
TRICARE Young Adult. Similar to
young adult coverage under the
Affordable Care Act, TRICARE Young
Adult offers full-cost, premium-based
TRICARE coverage for purchase by
qualified young adults who have a
parent with TRICARE coverage. See the
TRICARE Young Adult Interim Final
Rule published in the Federal Register
on April 27, 2011 (76 FR 23479-23485)
for details.

3. Provisions of the Final Rule. We
clarified that certain special programs
established in 32 CFR part 199 are not
available to members covered under
TRICARE Retired Reserve
(§199.25(a)(4)(1)(B)). We clarified that
TRICARE Retired Reserve coverage
features the deductible, cost sharing,
and catastrophic cap provisions of the
TRICARE Standard (and Extra) plan
applicable to retired members and
dependents of retired members
(§199.25(a)(4)(iv)). We corrected the
cross-reference to § 199.17(d)(1)(i)(E) of
this part regarding access priority for
care in military treatment facilities for
the member and the member’s covered
family members (§ 199.25(a)(4)(iv)).
Otherwise, the final rule is consistent
with the interim final rule (75 FR
47452—-47457, August 6, 2010).

B. Qualifications for TRICARE Retired
Reserve Coverage (§199.25(b))

1. Provisions of Interim Final Rule.
This paragraph defines the statutory
conditions under which members of a
Reserve Component may qualify to
purchase TRICARE Retired Reserve
coverage. The Reserve Components of

the armed forces have the responsibility
to determine and validate a member’s
qualifications to purchase TRICARE
Retired Reserve coverage. The member’s
Service personnel office is responsible
for keeping the Defense Enrollment
Eligibility Reporting System (DEERS)
current with eligibility data.

A member qualifies to purchase
TRICARE Retired Reserve coverage if
the member meets both of the following
conditions:

(a) Is a member of the Retired Reserve
of a Reserve component of the armed
forces who is qualified for a non-regular
retirement at age 60 under chapter 1223
of title 10, U.S.C., but is not age 60; and

(b) is not enrolled, or eligible to
enroll, in a health benefits plan under
chapter 89 of title 5, U.S.C.

If a qualified member of the Retired
Reserve dies while in a period of
TRICARE Retired Reserve coverage, the
immediate family member(s) of such
member shall remain qualified to
continue existing or purchase new
TRICARE Retired Reserve coverage until
the date on which the deceased member
of the Retired Reserve would have
attained age 60 as long as they meet the
definition of immediate family member
specified below. This applies regardless
of whether either member-only coverage
or member and family coverage was in
effect on the day of the TRICARE
Retired Reserve member’s death.

2. Analysis of Major Public
Comments. No public comments were
received relating to this section of the
rule.

3. Provisions of the Final Rule. We
clarified the exclusion involving the
Federal Employee Health Benefits
(FEHB) program. Section 199.25(b)(1)(ii)
specifies that a member of the Retired
Reserve qualifies to purchase TRICARE
Retired Reserve coverage if the member
is not enrolled in, or eligible to enroll
in, a health benefits plan under chapter
89 of title 5, U.S.C. That statute has been
implemented under part 890 of title 5,
CFR as the “Federal Employee Health
Benefits” program. For purposes of the
FEHB program, the terms “enrolled,”
“enroll” and “enrollee” are defined in
section 890.101 of title 5, CFR.
Otherwise, the final rule is consistent
with the interim final rule.

C. TRICARE Retired Reserve Premiums
(§199.25(c))

1. Provisions of Interim Final Rule.
Members are charged premiums for
coverage under TRICARE Retired
Reserve that represent the full cost of
providing the TRICARE Standard (and
Extra) benefit under this program. The
total annual premium amounts shall be
determined by the ASD(HA) using an

appropriate actuarial basis and are
established and updated annually, on a
calendar year basis, by the ASD(HA) for
qualified members of the Retired
Reserve for each of the two types of
coverage, member-only coverage and
member-and-family coverage. Premiums
are to be paid monthly. The monthly
rate for each month of a calendar year
is one-twelfth of the annual rate for that
calendar year.

A surviving family member of a
Retired Reserve member who qualified
for TRICARE Retired Reserve coverage
as described herein will pay premium
rates at the member-only rate if there is
only one surviving family member to be
covered by TRICARE Retired Reserve
and at the member and family rate if
there are two or more survivors to be
covered.

The appropriate actuarial basis used
for calculating premium rates shall be
one that most closely approximates the
actual cost of providing care to the same
demographic population as those
enrolled in TRICARE Retired Reserve as
determined by the ASD(HA). TRICARE
Retired Reserve premiums shall be
based on the actual costs of providing
benefits to TRICARE Retired Reserve
members and their family members
during the preceding years if the
population of Retired Reserve members
enrolled in TRICARE Retired Reserve is
large enough during those preceding
years to be considered actuarially
appropriate. Until such time that actual
costs from those preceding years
become available, TRICARE Retired
Reserve premiums shall be based on the
actual costs during the preceding
calendar years for providing benefits to
the population of retired members and
their family members in the same age
categories as the Retired Reserve
population in order to make the
underlying group actuarially
appropriate.

An adjustment may be applied to
cover overhead costs for administration
of the program by the government.
Additionally, premium adjustments
may be made to cover the prospective
costs of any significant program changes
or any actual experience in the costs of
administering the TRICARE Retired
Reserve program.

For the portion of calendar year 2010
during which the program is in effect,
the monthly premium for member-only
coverage will be $388.31/month (annual
premium $4,659.72/year), and the
monthly premium for member and
family coverage will be $976.41/month
(annual premium $11,716.92/year). The
2010 premiums are based on the actual
costs during calendar years 2007 and
2008 for providing benefits to the
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population of retired members and their
family members in the same age
categories as the Retired Reserve
population in order to make the
underlying group actuarially
appropriate. The historical costs were
trended forward to 2010 and a two-
percent adjustment was applied to cover
overhead costs for administration of the
program by the government.

2. Analysis of Major Public
Comments. Seventy-six of the
commenters expressed that the
premiums were too high. Six
commenters requested that the TRR
premium-rate calculations be
investigated or reviewed. One
commenter suggested a separate
premium be established for member-
plus-spouse-only. One commenter
requested employers be allowed to pay
members’ monthly TRR premiums. One
commenter suggested that TRR should
not cost one third more than Continued
Health Care Benefit Program. One
commenter requested the Fiscal Year
2012 premium rates.

Response. We recognize that the
premiums were much higher than many
expected. In fulfillment of law, TRR
premiums represent the full cost of
delivering the benefit without the
Department of Defense absorbing any of
the cost. In other words, the Department
cannot cover or share any of the cost of
the premiums by law; TRR members pay
full-cost premiums.

TRR premiums were determined on
an appropriate actuarial basis using
actual costs during preceding calendar
years for providing benefits to the
population of retired members and their
family members in the same age
categories as the Retired Reserve
population in order to make the
underlying group actuarially
appropriate. In other words, the data-
driven premiums were derived from
highly relevant actual TRICARE cost
data. This approach is very similar to
the approach we used for TRICARE
Reserve Select (TRS) in fulfillment of
applicable law; however, premiums
payable by members in TRS represent
only twenty-eight percent of the actual
cost of TRS coverage delivered in
preceding years.

We endeavored to be very open and
transparent with the detailed
information that we provided in the
preamble of the interim final rule about
the establishment of TRR premiums.
Nonetheless, we would be glad to
participate in a Congressionally-directed
request or a request under proper and
applicable authority as appropriate to
study the actuarial approach used to
establish the TRR premium rates.

In regard to the comment about a
separate premium for member plus
spouse only, we were required by law
to establish only two monthly premium
rates: One rate for TRR member-only
coverage and one rate for TRR member
and family coverage.

In regard to the comment about
allowing employers to pay members’
monthly TRR premiums, law requires
members to pay premiums for their
purchased TRR coverage.

In regard to the comment comparing
TRR premiums to premiums for the
Continued Health Care Benefit Program,
note that these are two separate and
distinct programs under law and
regulation with different requirements
for premium establishment for each. A
final rule was published September 16,
2011 (76 FR 57637-41) that describes
the applicable requirements for
establishing Continued Health Care
Benefit Program premiums.

In regards to the question about the
fiscal year 2012 premiums, the Assistant
Secretary of Defense for Health Affairs
established the calendar year 2012
premiums as required by regulation on
August 24, 2011 and posted them as
Health Affairs Policy 11-013 on the
Health Affairs Web site,
www.health.mil. For calendar year 2012,
the TRR premium for member-only
coverage was $419.72/month (annual
premium $5,036.64/year), which
represented a 2.9% increase over the
2011 rate. The 2012 premium for TRR
member and family coverage was
$1,024.43/month (annual premium
$12,293.16/year), which represented a
0.4% increase over the 2011 rate. The
2012 premiums were based on the
actual costs during calendar years 2009
and 2010 for providing benefits to the
population of retired members and their
family members in the same age
categories as the Retired Reserve
population in order to make the
underlying group actuarially
appropriate. The historical costs were
trended forward to 2012 and a two
percent adjustment was applied to cover
overhead costs for administration of the
program by the government.

The calendar year 2013 premiums
were established and posted on the
Health Affairs Web site,
www.health.mil, on September 13, 2011
as Health Affairs Policy 12—008.

We also clarified that the Director,
Healthcare Operations in the Defense
Health Agency may establish
procedures for administrative
implementation related to premiums
(§199.25(c)).

3. Provisions of the Final Rule. We
made one minor administrative
clarification that premiums are to be

paid monthly, except as otherwise
provided through administrative
implementation, pursuant to procedures
established by the Director, Healthcare
Operations in the Defense Health
Agency (§199.25(c)). We added a cross-
reference to paragraph (d)(1) of this
section where each of the two types of
coverage, member-only coverage and
member-and-family coverage are
described (§ 199.25(c)(1)). Otherwise,
the final rule is consistent with the
interim final rule.

D. Procedures (§ 199.25(d))

1. Provisions of Interim Final Rule.
The Director, TRICARE Management
Activity (TMA), may establish
procedures for the following:

—Purchasing Coverage. Procedures may
be established for a qualified member,
including surviving family members,
to purchase one of two types of
coverage: Member-only coverage or
member-and-family coverage.

Immediate family members of the
Retired Reserve member may be
included in such family coverage. To
purchase either type of TRICARE
Retired Reserve coverage, Retired
Reserve members or their survivors
qualified as above must complete and
submit a request in the appropriate
format, along with an initial payment of
the applicable premium required above.

—~Continuation Coverage. Procedures
may be established for a qualified
member or qualified survivor to
purchase TRICARE Retired Reserve
coverage with an effective date
immediately following the date of
termination of coverage under another
TRICARE program.

—Qualifying Life Event. Procedures may
be established for a qualified member
or qualified survivor to purchase
TRICARE Retired Reserve coverage on
the occasion of a qualifying life event
that changes the immediate family
composition (e.g., birth, death,
adoption, divorce, etc.). The effective
date for TRICARE Retired Reserve
coverage will coincide with the day of
the qualifying life event. It is the
responsibility of the member to
provide personnel officials with the
necessary evidence required to
substantiate the change in immediate
family composition. Personnel
officials will update DEERS in the
usual manner. Appropriate action will
be taken upon receipt of the
completed request in the appropriate
format along with an initial payment
of the applicable premium in
accordance with established
procedures.
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—Open Enrollment. Procedures may be
established for a qualified member or
qualified survivor to purchase
TRICARE Retired Reserve coverage at
any time. The effective date of
coverage will coincide with the first
day of a month.

—Survivor coverage under TRICARE
Retired Reserve. Procedures may be
established for a surviving family
member of a Retired Reserve member
who qualified for TRICARE Retired
Reserve coverage as described above
to continue existing or to purchase
new TRICARE Retired Reserve
coverage. Procedures similar to those
for qualifying life events may be
established for a qualified surviving
family member to purchase new or
continuing coverage with an effective
date coinciding with the day of the
member’s death. Procedures similar to
those for open enrollment may be
established for a qualified surviving
family member to purchase new
coverage at any time with an effective
date coinciding with the first day of
a month.

—Changing type of coverage.
Procedures may be established for
TRICARE Retired Reserve members or
qualified survivors to request to
change type of coverage during open
enrollment or on the occasion of a
qualifying life event that changes
immediate family composition as
described above by submitting a
completed request in the appropriate
format.

—Termination. Termination of coverage
for the member will result in
termination of coverage for the
member’s family members in
TRICARE Retired Reserve, except for
qualified survivors as described
above.

—Coverage will terminate whenever a
member (or qualified survivors)
ceases to meet the qualifications for
the program. For purposes of this
section, the member no longer
qualifies for TRICARE Retired Reserve
when the member has been eligible
for more than 60 days for coverage in
a health benefits plan under Chapter
89 of Title 5, U.S.C. This affords the
member sufficient time to make
arrangements for health coverage and
avoid any lapses in health coverage.
Further, coverage shall terminate
when the Retired Reserve member
attains the age of 60 or, if survivor
coverage is in effect, when the
deceased Retired Reserve member
would have attained the age of 60.

—Coverage may terminate for members
who gain coverage under another
TRICARE program.

—Failure to make a premium payment
in a timely manner in accordance
with established procedures will
result in termination of coverage for
the member and any covered family
members and will result in denial of
claims for services with a date of
service after the effective date of
termination.

—Procedures may be established for
covered members and survivors to
request termination of coverage at any
time by submitting a completed
request in the appropriate format.

—Members whose coverage under
TRICARE Retired Reserve terminates
upon their request or for failure to pay
premiums will not be allowed to
purchase coverage under TRICARE
Retired Reserve to begin again for a
period of one year following the
effective date of termination.

—Processing. Upon receipt of a
completed request in the appropriate
format, the appropriate enrollment
actions will be processed into DEERS
in accordance with established
procedures.

—Periodic revision. Periodically, certain
features, rules or procedures of
TRICARE Retired Reserve may be
revised. If such revisions will have a
significant effect on members’ or
survivors’ costs or access to care,
members or survivors may be given
the opportunity to change their type
of coverage or terminate coverage
coincident with the revisions.

2. Analysis of Major Public
Comments. No public comments were
received relating to this section of the
rule.

3. Provisions of the Final Rule. We
clarified that the Director, Healthcare
Operations in the Defense Health
Agency may establish procedures for
TRR (§ 199.25(d)). We added a cross-
reference for immediate family members
of the Retired Reserve member that may
be included in such family coverage
(§199.25(d)(1)).

We clarified the rule that procedures
may be established for TRR coverage to
be suspended for up to one year
followed by final termination for
members or qualified survivors if they
fail to make premium payments in
accordance with established procedures
or otherwise if they request suspension/
termination of coverage (§ 199.25(d)(3)).
Suspension/termination of coverage for
the TRR member/survivor will result in
suspension/termination of coverage for
the member’s/survivor’s family
members in TRICARE Retired Reserve,
except as described in § 199.25
(d)(1)(iv). Procedures may be
established for the suspension to be

lifted upon request before final
termination is applied.

E. Preemption of State Laws
(§199.25(e))

1. Provisions of Interim Final Rule.
This paragraph explains that the
preemptions of State and local laws
established for the TRICARE program
also apply to TRICARE Retired Reserve.
Any State or local law or regulation
pertaining to health insurance, prepaid
health plans, or other health care
delivery, administration, and financing
methods is preempted and does not
apply in connection with TRICARE
Retired Reserve.

This includes State and local laws
imposing premium taxes on health
insurance carriers, underwriters or other
plan managers, or similar taxes on such
entities. Preemption does not apply to
taxes, fees, or other payments on net
income or profit realized by such
entities in the conduct of business
relating to DoD health services
contracts, if those taxes, fees or other
payments are applicable to a broad
range of business activity. For the
purposes of assessing the effect of
Federal preemption of State and local
taxes and fees in connection with DoD
health services contracts, interpretations
shall be consistent with those applicable
to the Federal Employees Health
Benefits Program under 5 U.S.C. 8909(f).

2. Analysis of Major Public
Comments. No public comments were
received relating to this section of the
rule.

3. Provisions of the Final Rule. The
final rule is consistent with the interim
final rule.

F. Administration (§ 199.25(f))

1. Provisions of Interim Final Rule.
This paragraph provides that the
Director, TRICARE Management
Activity, may establish other rules and
procedures necessary for the effective
administration of TRICARE Retired
Reserve and may authorize exceptions
to requirements of this section, if
permitted by law, based on
extraordinary circumstances.

2. Analysis of Major Public
Comments. No public comments were
received relating to this section of the
rule.

3. Provisions of the Final Rule. We
clarified this provision by removing the
phrase, “based on extraordinary
circumstances’ and clarified that the
Director, Healthcare Operations in the
Defense Health Agency has authority to
perform this activity.
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G. Terminology (§ 199.25(g))

1. Provisions of Interim Final Rule.
The following terms are applicable to
the TRICARE Retired Reserve program.

—Coverage. This term means the
medical benefits covered under the
TRICARE Standard or Extra programs
as further outlined in other sections of
part 199 of Title 32 of the Code of
Federal Regulations, whether
delivered in military treatment
facilities or purchased from civilian
sources.

—Immediate family member. This term
means spouse (except former spouse)
as defined in §199.3(b)(2)(i) of this
part, or child as defined in §199.3
(b)(2)(ii).

—Qualified member. This term means a
member who has satisfied all the
criteria that must be met before the
member is authorized for TRR
coverage.

—Qualified survivor. This term means
an immediate family member who has
satisfied all the criteria that must be
met before the survivor is authorized
for TRR coverage.

2. Analysis of Major Public
Comments. One commenter wondered if
the enrollment eligibility of divorced
spouses that have been granted a
portion of a reserve member’s retirement
benefits had been addressed.

Response. We mentioned that spouses
of qualified Retired Reserve members
(but not former spouses) are included in
TRR member and family coverage. This
can be found in this terminology
section.

3. Provisions of the Final Rule. The
final rule is consistent with the interim
final rule.

III. Regulatory Procedures

Executive Order 12866, “Regulatory
Planning and Review” and Public Law
96-354, “Regulatory Flexibility Act” (5
U.S.C. 601)

Executive Order 12866 requires that a
comprehensive regulatory impact
analysis be performed on any
economically significant regulatory
action, defined as one that would result
in an annual effect of $100 million or
more on the national economy or which
would have other substantial impacts.
The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities. This rule is
not an economically significant
regulatory action and will not have a

significant impact on a substantial
number of small entities for purposes of
the RFA, thus this final rule is not
subject to any of these requirements.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3511)

This rule will not impose additional
information collection requirements on
the public under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3511).

Executive Order 13132, “Federalism”

We have examined the impact(s) of
the final rule under Executive Order
13132 and it does not have policies that
have federalism implications that would
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, therefore,
consultation with State and local
officials is not required.

Sec. 202, Public Law 104-4, “Unfunded
Mandates Reform Act”

This rule does not contain unfunded
mandates. It does not contain a Federal
mandate that may result in the
expenditure by State, local and tribunal
governments, in aggregate, or by the
private sector, of $100 million or more
in any one year.

List of Subjects in 32 CFR Part 199

Claims, Handicapped, Health
insurance, and Military personnel.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

m 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

m 2. Amend § 199.25 to read as follows.
m a. Revise paragraphs (a)(4)(i)(B) and
(a)(4)(iv).
m b. Revise paragraph (b)(1)(ii).
m c. Revise paragraphs (c) introductory
text and (c)(1)(i).
m d. Revise paragraphs (d) introductory
text, (d)(1) introductory text, (d)(3)
introductory text, (d)(3)(iii), (d)(3)(iv).
and (d)(3)(v).
m e. Revise paragraph (f).

The revisions read as follows:

§199.25 TRICARE Retired Reserve.

(a] * * %

(4) EE

(i] * *x %

(B) Certain special programs
established in 32 CFR part 199 are not
available to members covered under

TRICARE Retired Reserve. The
Extended Health Care Option (ECHO)
program (sec. 199.5) is not included.
The Supplemental Health Care Program
(sec. 199.16) is not included, except
when a TRICARE Retired Reserve
covered beneficiary is referred by a
Military Treatment Facility (MTF)
provider for incidental consults and the
MTF provider maintains clinical control
over the episode of care. The TRICARE
Retiree Dental Program (sec. 199.13) is
independent of this program and is
otherwise available to all members who
qualify for the TRICARE Retiree Dental
Program whether or not they purchase
TRICARE Retired Reserve coverage. The
Continued Health Care Benefits Program
(sec. 199.13) is also independent of this
program and is otherwise available to all
members who qualify for the Continued
Health Care Benefits Program.

* * * * *

(iv) Benefits. When their coverage
becomes effective, TRICARE Retired
Reserve beneficiaries receive the
TRICARE Standard (and Extra) benefit
including access to military treatment
facilities on a space available basis and
pharmacies, as described in § 199.17 of
this part. TRICARE Retired Reserve
coverage features the deductible, cost
sharing, and catastrophic cap provisions
of the TRICARE Standard (and Extra)
plan applicable to retired members and
dependents of retired members. Both
the member and the member’s covered
family members are provided access
priority for care in military treatment
facilities on the same basis as retired
members and their dependents who are
not enrolled in TRICARE Prime as
described in §199.17(d)(1)(1)(E).

(b) * * *

(1) * *x *

(ii) Is not enrolled in, or eligible to
enroll in, a health benefits plan under
chapter 89 of title 5, U.S.C. That statute
has been implemented under part 890 of
title 5, CFR as the Federal Employee
Health Benefits (FEHB) program. For
purposes of the FEHB program, the
terms “‘enrolled,” “enroll” and
“enrollee” are defined in § 890.101 of
title 5, CFR.

* * * * *

(c) TRICARE Retired Reserve
premiums. Members are charged
premiums for coverage under TRICARE
Retired Reserve that represent the full
cost of the program as determined by
the Director, Defense Health Agency
utilizing an appropriate actuarial basis
for the provision of the benefits
provided under the TRICARE Standard
and Extra programs for the TRICARE
Retired Reserve eligible beneficiary
population. Premiums are to be paid
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monthly, except as otherwise provided
through administrative implementation,
pursuant to procedures established by
the Director, Healthcare Operations in
the Defense Health Agency. The
monthly rate for each month of a
calendar year is one-twelfth of the
annual rate for that calendar year.

(1) Annual establishment of rates.—(i)
TRICARE Retired Reserve monthly
premium rates shall be established and
updated annually on a calendar year
basis by the ASD(HA) for each of the
two types of coverage, member-only
coverage and member-and-family
coverage as described in paragraph
(d)(1) of this section.

* * * * *

(d) Procedures. The Director,
Healthcare Operations in the Defense
Health Agency, may establish
procedures for the following.

(1) Purchasing Coverage. Procedures
may be established for a qualified
member to purchase one of two types of
coverage: Member-only coverage or
member and family coverage. Immediate
family members of the Retired Reserve
member as specified in paragraph (g)(2)
of this section may be included in such
family coverage. To purchase either type
of TRICARE Retired Reserve coverage
for effective dates of coverage described
below, Retired Reserve members and
survivors qualified under either
paragraph (b)(1) or (b)(2) of this section
must submit a request in the appropriate
format, along with an initial payment of
the applicable premium required by
paragraph (c) of this section in
accordance with established procedures.

(3) Suspension and Termination.
Suspension/termination of coverage for
the TRR member/survivor will result in
suspension/termination of coverage for
the member’s/survivor’s family
members in TRICARE Retired Reserve,
except as described in paragraph
(d)(1)(iv) of this section. Procedures may
be established for coverage to be
suspended and/or terminated as
follows.

* * * * *

(iii) Coverage may be suspended and
finally terminated for members/
survivors who fail to make premium
payments in accordance with
established procedures.

(iv) Coverage may be suspended and
finally terminated for members/
survivors upon request at any time by
submitting a completed request in the
appropriate format in accordance with
established procedures.

(v) Under paragraph (d)(3)(iii) or
(d)(3)(iv) of this section, TRICARE
Retired Reserve coverage may first be

suspended for a period of up to one year
followed by final termination.
Procedures may be established for the
suspension to be lifted upon request

before final termination is applied.
* * * * *

(f) Administration. The Director,
Healthcare Operations in the Defense
Health Agency may establish other rules
and procedures for the effective
administration of TRICARE Retired
Reserve, and may authorize exceptions
to requirements of this section, if
permitted by law.

* * * * *

Dated: December 22, 2014.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2014-30282 Filed 12-30-14; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DOD-2013-HA-0164]

RIN 0720-AB61

TRICARE; Coverage of Care Related to
Non-Covered Initial Surgery or
Treatment

AGENCY: Office of the Secretary,
Department of Defense.

ACTION: Final rule.

SUMMARY: This final rule revises the
limitations on certain TRICARE basic
program benefits. More specifically, it
allows coverage for otherwise covered
services and supplies required in the
treatment of complications (unfortunate
sequelae), as well as medically
necessary and appropriate follow-on
care, resulting from a non-covered
incident of treatment provided pursuant
to a properly granted Supplemental
Health Care Program waiver. This final
rule amends two provisions of the
TRICARE regulations which limits
coverage for the treatment of
complications resulting from a non-
covered incident of treatment, and
which expressly excludes from coverage
in the Basic Program services and
supplies related to a non-covered
condition or treatment.

DATES: This final rule is effective
January 30, 2015.

FOR FURTHER INFORMATION CONTACT:
Thomas Doss (703) 681-7512.

SUPPLEMENTARY INFORMATION:

Executive Summary
A. Purpose of Regulatory Action
Need for the Regulatory Action

This final rule is necessary for
consistency with existing regulatory
provisions and to protect TRICARE
beneficiaries from incurring
unnecessary financial hardships arising
from the current regulatory restrictions
that prohibit TRICARE coverage of the
treatment of complications resulting
from certain non-covered medical
procedures. On occasion, an authorized
official of a uniformed service may
request from the Director, Defense
Health Agency (DHA) a waiver of
TRICARE regulatory restrictions or
limitations, when the waiver is
necessary to assure adequate availability
of health care services to the active duty
member. In those cases when a waiver
has been properly granted under
§199.16(f), this rule grants benefits
coverage for otherwise covered services
and supplies required for treating
complications arising from the non-
covered incident of treatment provided
in the private sector pursuant to the
waiver. Additionally, with respect to
care that is related to a non-covered
initial surgery or treatment, the final
rule seeks to eliminate any confusion
regarding what services and supplies
will be covered by TRICARE and under
what circumstances they will be
covered.

Legal Authority for the Regulatory
Action

This regulation is finalized under the
authorities of 10 U.S.C. 1073, which
authorizes the Secretary of Defense to
administer the medical and dental
benefits provided in 10 U.S.C. chapter
55. The Department is authorized to
provide medically necessary and
appropriate treatment for mental and
physical illnesses, injuries and bodily
malfunctions, including hospitalization,
outpatient care, drugs, treatment of
medical and surgical conditions and
other types of health care outlined in 10
U.S.C. 1077(a). Although section 1077
defines benefits to be provided in the
Military Treatment Facilities (MTFs),
these benefits are incorporated by
reference into the benefits provided in
the civilian health care sector to active
duty family members and retirees and
their dependents through sections 1079
and 1086 respectively.

B. Summary of the Final Rule

The final rule amends the existing
special benefit provision regarding
complications (unfortunate sequelae)
resulting from non-covered initial
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surgery or treatment, to more clearly
address what services and supplies will
be covered by TRICARE and under what
circumstances they will be covered. The
provision itself is relabeled ““Care
related to non-covered initial surgery or
treatment” to eliminate any confusion
regarding what constitutes a
complication or unfortunate sequelae
and how broadly or narrowly the
exclusion and exceptions to the
exclusion should be applied. As
amended, the regulatory section will
specifically address coverage of
otherwise covered medically necessary
treatment, to include coverage of (i)
treatment of complications that
represent a separate medical condition;
(ii) treatment of complications and
necessary follow-on care resulting from
a non-covered incident of treatment
provided in an MTF; and (iii) treatment
of complications and necessary follow-
on care resulting from a non-covered
incident of treatment provided pursuant
to an approved Supplemental Health
Care Program (SHCP) waiver.
Additionally, the regulatory exclusion at
§199.4(g)(63) is amended to state clearly
that all services and supplies related to
a non-covered condition or treatment,
including any necessary follow-on care
and treatment of complications, are
excluded from coverage except as
provided in § 199.4(e)(9).

C. Costs and Benefits

This final rule is not anticipated to
have an annual effect on the economy
of $100 million or more, making it a
non-economically significant rule under
Executive Order 12866 and non-major
rule under the Congressional Review
Act. All services and supplies
authorized under the TRICARE Basic
Program must be determined to be
medically necessary in the treatment of
an illness, injury or bodily malfunction
before the care can be cost shared by
TRICARE. For this reason, DoD
anticipates that TRICARE will incur
only a marginal increase in cost
associated with the inclusion of
coverage for treatment of complications
and necessary follow-on care for
TRICARE beneficiaries who received
previously authorized non-covered
treatment pursuant to a SHCP waiver
while on active duty.

I. Background

A. Statutory and Regulatory Background

Members of the uniformed services on
active duty are entitled to medical and
dental care pursuant to 10 U.S.C. 1074,
including the provision of such care in
private facilities. With respect to the
purchase of private sector health care

services for Active Duty Service
Members (ADSMs) under the SHCP,
§199.16 implements the statutory
provision at 10 U.S.C. 1074(c).
Generally, the same rules that govern
payment and administration of private
sector health care claims under
TRICARE apply to the SHCP and the
care that members receive in private
facilities is comparable to coverage for
medical care under the TRICARE Prime
program. Section 199.16(f) provides the
Director of DHA discretionary authority
to waive requirements of TRICARE
regulations, including any restrictions
or limitations under the TRICARE Basic
Program benefits, except those
specifically set forth in statute, based on
““a determination that such waiver is
necessary to assure adequate availability
of health care to Active Duty members.”
ADSMs have access to non-covered care
including experimental or unproven
medical care and treatments in the
purchased care sector on a case-by-case
basis using the SHCP waiver process.
The Director, DHA, or designee
specifically approves these case-by-case
treatment decisions, resulting in a
number of ADSMs receiving otherwise
non-covered private sector care while
serving.

If an ADSM is granted a waiver under
the SHCP to receive an otherwise non-
covered incident of treatment by a
private sector provider, rather than in an
MTF, and suffers complications from
the care, SHCP funds can be used to
cover necessary follow-on care and
treatment of complications in the
purchased care system as long as the
member remains on active duty. Once
the member retires, however, SHCP
coverage no longer exists and TRICARE
does not cover unfortunate sequelae of
non-covered care provided in the
purchased care sector, except in limited
circumstances (e.g. later complications
that represent a separate medical
condition separate from the condition
that the non-covered treatment or
surgery was directed toward, and the
treatment of the complication is not
essentially similar to the covered
procedures. This may include a
systemic infection, cardiac arrest, or
acute drug reaction). Additionally, once
the service member has retired, existing
regulations would not allow the
continuation of any needed follow-on
care such as rehabilitative care or drug
therapy. When these beneficiaries
require such treatment, they are
responsible for the payment for this
necessary treatment, which may result
in significant financial hardship.

This rule resolves that unfortunate
situation by allowing coverage of
treatment for necessary follow-on care,

including complications, resulting from
non-covered treatment provided to
beneficiaries pursuant to a SHCP
waiver. The specific procedures for
approval of this treatment will be
addressed in the TRICARE Policy
Manual to ensure that this information
is current and easily accessible.
TRICARE manuals may be accessed at
http://www.tricare.mil.

B. Summary of the Proposed Rule

We proposed to amend the existing
special benefit provision regarding
complications (unfortunate sequelae)
resulting from non-covered initial
surgery, to more clearly address what
services and supplies will be covered by
TRICARE and under what
circumstances they will be covered. We
also proposed to re-label the regulatory
provision to read: “‘Care related to non-
covered initial surgery or treatment” to
eliminate any confusion regarding what
constitutes a complication or
unfortunate sequelae and how broadly
or narrowly the exclusion and
exceptions to the exclusion would be
applied. As amended, the regulatory
section would specifically address
coverage of otherwise covered medically
necessary treatment, to include (i)
coverage of complications that represent
a separate medical condition; (ii)
treatment of complications and
necessary follow-on care resulting from
a non-covered incident of treatment
provided in an MTF; and (iii) treatment
of complications and necessary follow-
on care resulting from a non-covered
incident of treatment provided pursuant
to an approved SHCP waiver. Inclusion
of the third prong would support the
provision of care necessary to allow
members to return to full duty and/or
reach their maximum rehabilitative
potential without requiring the member
to bear the sole financial risk for
unfortunate sequelae once they are no
longer on active duty. This amendment
would also provide consistent treatment
of unfortunate sequelae and necessary
follow-on care when an original episode
of non-covered care is provided for a
valid governmental purpose, whether to
support Graduate Medical Education
(GME) and maintain provider skill
levels within an MTF or an ADSM’s
fitness for duty through authorization of
the purchase of otherwise non-covered
care via an SHCP waiver. Additionally,
we proposed to amend the regulatory
exclusion at § 199.4(g)(63) to clearly
state that all services and supplies
related to a non-covered condition or
treatment, including any necessary
follow-on care and treatment of
complications, would be excluded from
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coverage except as provided in
§199.4(e)(9).

C. Summary of the Final Rulemaking

Modifications to the TRICARE Basic
Program Benefits

Under the TRICARE private sector
health care program, certain conditions
and treatments are excluded from
coverage. For example, any drug,
device, medical treatment, or procedure
whose safety and efficacy has not been
established by reliable evidence is
considered unproven and excluded
from coverage. This exclusion includes
all services directly related to the
unproven drug, device, medical
treatment or procedure. Specifically,
benefits for otherwise covered services
and supplies that are required in the
treatment of complications (unfortunate
sequelae) resulting from a non-covered
incident of treatment, are generally
excluded from TRICARE coverage
pursuant to § 199.4(e)(9), unless the
complication represents a separate
medical condition such as a systemic
infection, cardiac arrest, and acute drug
reaction. TRICARE also excludes any
needed follow-on care resulting from a
non-covered condition or initial surgery
or treatment pursuant to § 199.4(g)(63).

There is currently one exception to
this general exclusion, found at
§199.4(e)(9)(ii), which allows coverage
of otherwise covered services and
supplies required in the treatment of
complications (unfortunate sequelae)
resulting from a non-covered incident of
treatment provided in a MTF, when the
initial non-covered service has been
authorized by the MTF Commander and
the MTF is unable to provide the
necessary treatment of the
complications. This current exception
recognizes that in order to support GME
and maintain provider skill levels, MTF
providers are required to perform
medical procedures that may be
excluded from coverage under the
TRICARE private sector program. This
coverage provision was viewed as
necessary to protect TRICARE
beneficiaries from incurring financial
hardships in such cases.

Currently, Active Duty Service
Members (ADSMs) may receive non-
covered TRICARE private sector health
care services under the SHCP if a waiver
is submitted through the Service and
approved by the Director, DHA, or
designee, in accordance with § 199.6(f).
While the Department wants to ensure
that Service members have access to the
latest, promising medical technologies
and procedures, there must be assurance
that the care is safe and effective, and
that members are not subjected to undue

risk, or rendered unfit for continued
service, due to complications suffered
because of unproven medical care.
Consequently, requests for non-covered
procedures and treatments, including
unproven care, are carefully reviewed in
conjunction with other available,
proven treatments, if any exist, to
determine whether approval of the
requested care is necessary to assure the
adequate availability of health care to
the member. Currently, Service
members are counseled that the
treatment remains a non-covered
TRICARE benefit, and that any follow-
on care, including care for
complications, will not be covered by
TRICARE once the member separates or
retires. Members are left to make a
difficult choice between pursuing a
SHCP waiver in an effort to remain fit
for full duty while assuming the
financial risk of any necessary follow-on
care after discharge, or, electing not to
receive the care and risk separation from
the Service.

Like the existing exception at
§199.4(e)(9)(ii) for non-covered care
provided in a MTF, this exception is
narrowly tailored to serve a similar
government interest; namely, protecting
former active duty members who have
received private sector care pursuant to
a SHCP waiver in an effort to ensure
their fitness for duty and continued
service.

Additionally, some confusion has
arisen regarding the terms
“complication” and ‘“unfortunate
sequelae” as these terms are not
currently defined in regulation.
Questions have arisen with respect to
whether necessary follow-on care
resulting from a non-covered procedure
or treatment in an MTF is covered in
situations where the MTF is unable to
provide the necessary treatment. The
intent of the prior September 16, 2011,
final rule, as well as this final rule, is
to protect TRICARE beneficiaries from
incurring financial hardships in limited
circumstances, which serve valid
governmental purposes. Absent an
exception to the general exclusion from
coverage, treatment of adverse
outcomes, both expected and
unexpected, as well as any necessary
follow-on care that is a direct result of
the initial non-covered treatment, are
excluded and could result in less than
optimal care (e.g., not receiving
necessary physical therapy following
surgery) and/or a significant financial
hardship for the beneficiary. The
Agency did not intend to prevent
coverage of necessary follow-on private
sector care in situations where an MTF
is unable to provide that care but the
current regulatory language is subject to

such a narrow interpretation absent
additional clarification. This final rule
permits coverage of necessary continued
treatment, such as physical therapy
following a non-covered surgical
procedure in an MTF. It also covers
medically necessary follow-on care,
including, for example, anti-rejection
medications for former members who
have received face and hand
transplants. This rule eliminates the
need to try to determine whether the
medically necessary and appropriate
care the patient is seeking from the
private sector is considered treatment of
an expected complication, an
unexpected complication or routine
follow-on care, because it will be clearly
covered.

II. Summary of and Responses to Public
Comments

The proposed rule was published in
the Federal Register (78 FR 62506)
October 22, 2013, for a 60-day comment
period. We received comments on the
proposed rule from three commenters.

Comments: Two commenters
expressed general support for TRICARE
expressly covering otherwise medically
necessary treatment resulting from a
non-covered incident of treatment
provided pursuant to an approved SHCP
waiver. They supported the policy
objective of reducing financial risk for
unfortunate sequelae once service
members are no longer on active duty.
One commenter stated further that
TRICARE should cover all of the
medical procedures that beneficiaries
need. The second commenter, in
addition to expressing support for the
proposed change, emphasized the need
for a properly approved SHCP waiver.

Response: We appreciate the
commenters’ support of this regulatory
proposal. We would note that the
comment pertaining to coverage of all
medical procedures that beneficiaries
need exceeds the scope of this Final
Rule. Moreover, current TRICARE
regulations already address those
circumstances under which TRICARE is
statutorily authorized to provide
coverage. We also point out that the
Defense Health Agency issues waivers
infrequently and with careful
consideration to ensure that the member
has access to medically necessary
treatment. In these circumstances, SHCP
waivers are only issued when necessary
to ensure that health care services are
adequately available to active duty
service members.

Comment: One commenter observed
that the Proposed Rule deleted the
reference to “transsexual surgery” and
“repair of a prolapsed vagina in a
biological male who had undergone
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transsexual surgery” in the regulation
text for § 199.4(e)(9)(i). The commenter
queried whether we were proposing a
change in policy regarding transsexual
procedures.

Response: The proposed deletions in
the regulation text of the proposed rule
were intended to be strictly stylistic and
not intended to reflect any change in
policy regarding transsexual procedures.
TRICARE continues not to cover
transsexual surgery and consequently
would not cover complications similar
to the initial episode of non-covered
care, such as the repair of a prolapsed
vagina in a biological male who had
undergone transsexual surgery. The
statutory prohibition at 10 U.S.C.
1079(a)(12) continue to apply. The one,
very limited exception to this general
exclusion is that TRICARE may cover
surgery and related medically necessary
services performed to correct sex gender
confusion (that is, ambiguous genitalia)
which has been documented to be
present at birth.

In the proposed rule, we
acknowledged that some confusion had
arisen in the industry regarding the
terms “‘complication” and ‘“‘unfortunate
sequelae” because the terms were not
defined in regulation. While not
defining the terms in the regulation text,
we did further explain and clarify the
intended scope of excluded treatment of
complications and unfortunate sequelae
resulting from non-covered initial
surgery or treatment, to include
expected and unexpected
complications, as well as any necessary
follow-on care that is a direct result of
the initial non-covered treatment, absent
an exception to the exclusion. We
explained that in § 199.4(e)(9)(ii), for
instance, the Agency did not intend to
prevent coverage of necessary follow-on
private sector care in situations where
an MTF was unable to provide that care
but the MTF Commander had
authorized the initial noncovered
service. To clarify the intended scope of
the excluded treatment of complications
or unfortunate sequelae, this rule adds
“including any necessary follow-on care
or the treatment of complications” in
§199.4(g)(63), and “and any necessary
follow-on care” in § 199.4(e)(9)(ii).

Comment: We received one comment
supporting our amendments to the
regulations which clarify that the
treatment of complications or
unfortunate sequelae includes necessary
follow-on care. The commenter felt that
the Agency should withhold coverage of
treatment for secondary complications
when the initial procedure was purely
elective and did not serve a legitimate
national defense purpose. The
commenter also recommended the

adoption of a regulatory definition of
“complication,” relying perhaps on a
definition of the term used by private
health insurers.

Response: We appreciate the
commenter’s support of our clarifying
amendments to the two regulatory
provisions. While we will take under
advisement proposing a regulatory
definition of “complication” in the
future, at this time we believe that the
amendments in this rule will be
adequate to clarify our intended
meaning of the term and allow us to
retain the necessary flexibility when
implementing these regulations. The
Agency is also reluctant to classify
levels of ““complications” as primary or
secondary, or consider the purpose for
which non-covered treatment was
provided. These proposals would add
an unnecessary degree of complexity to
this regulatory structure, or
alternatively, would require the Agency
to exceed the bounds of its statutory
authority.

Comment: A commenter
recommended that the Agency
specifically exclude certain initial
procedures from TRICARE coverage.

Response: This comment exceeds the
scope of this final rule, and we will
therefore not exclude from TRICARE
coverage any initial procedures
specified in the comment.

As a final matter, we are finalizing
corrections in the regulatory text for
§199.4(e)(9)(ii) and (iii), including
substituting references to the Director,
DHA, in lieu of the Director, TMA, and
the change from “‘§ 199.6(f) of this
chapter” to “§199.16(f)” in
§199.4(e)(9)(iii). We are making the first
non-substantive change for consistency
with recent changes to the structure of
the DoD. Section 731 of the National
Defense Authorization Act for FY 2013
directed the Secretary of Defense to
develop a plan carry out the reforms of
the governance of the military health
system, previously outlined in a March
2, 2012, Deputy Secretary of Defense
memorandum. As described in a March
11, 2013, Deputy Secretary of Defense
memorandum, the centerpiece of the
governance reform was the
establishment of a Defense Health
Agency (DHA) which would, among
other responsibilities, assume the
designated functions of the TMA, which
was being disestablished. Subsequently,
the Department of Defense published
Directive 5136.13 (published September
30, 2013), which provided that any
reference in law, rule, regulation, or
issuance to TMA will be deemed to be
a reference to DHA, unless otherwise
specified by the Secretary of Defense,
and further, that the Director, DHA, will

serve as the program manager for
TRICARE health and medical resources,
as directed by the ASD(HA) and within
the established MHS governance
process. The reference to Director, DHA,
in these two regulatory sections will
clarify the provisions and ensure
consistency with the current meaning of
the existing regulations. The second
non-substantive change clarifies a cross
reference to “§199.16(f).” The proposed
rule inaccurately referred to ““§ 199.16(f)
of this chapter.” In our view, these
textual corrections do not constitute a
rulemaking that would be subject to the
APA notice and comment or delayed
effective date requirements.

Provisions of the Final Rule

Because all comments that were
within the scope of this rulemaking
supported the proposed regulation
changes, we are finalizing the proposed
rule, with the exception of the non-
substantive text corrections discussed
above. The final rule amends the
existing special benefit provision
regarding complications (unfortunate
sequelae) resulting from non-covered
initial surgery. It re-labels the regulatory
provision to read: “Care related to non-
covered initial surgery or treatment.” It
amends § 199.4(e)(9) to provide
coverage for otherwise covered services
and supplies required in the treatment
of complications resulting from a
noncovered incident of treatment: (i)
But only if the later complication
represented a separate medical
condition; or (ii) if the noncovered
incident of treatment was provided in
an MTF, had been authorized by the
MTF Commander, and the MTF was
unable to provide the necessary
treatment of the complications; or (iii) if
the noncovered incident of treatment
was provided in the private sector
pursuant to a properly granted waiver
under § 199.16(f). This final rule also
amends the regulatory exclusion at
§ 199.4(g)(63) to state that all services
and supplies related to a non-covered
condition or treatment, including any
necessary follow-on care and treatment
of complications, will be excluded from
coverage except as provided in
§199.4(e)(9).

III. Regulatory Procedure

Executive Order 12866, “Regulatory

Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

It has been determined that this final
rule is not a significant regulatory
action. This rule does not:

(1) Have an annual effect on the
economy of $100 million or more or
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adversely affect in a material way the
economy; a section of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribunal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in these Executive Orders.

Unfunded Mandates Reform Act (Sec.
202, Pub. L. 104-4)

It has been determined that this final
rule does not contain a Federal mandate
that may result in the expenditure by
State, local and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been certified that this final rule
is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities. Set
forth in the final rule are minor
revisions to the existing regulation. The
DoD does not anticipate a significant
impact on the Program.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been determined that this final
rule does not impose reporting or
recordkeeping requirements under the
Paperwork Act of 1995.

Executive Order 13132, Federalism

It has been determined that this final
rule does not have federalism
implications, as set forth in Executive
Order 13132. This rule does not have
substantial direct effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of Government.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, and Military personnel.

Accordingly, 32 CFR part 199 is
amended to read as follows:

PART 199—[AMENDED]

m 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

m 2. Section 199.4 is amended by
revising paragraphs (e)(9) and (g)(63) to
read as follows:

§199.4 Basic program benefits.
* * * * *

(e] * * %

(9) Care related to non-covered initial
surgery or treatment. (i) Benefits are
available for otherwise covered services
and supplies required in the treatment
of complications resulting from a non-
covered incident of treatment (such as
nonadjunctive dental care or cosmetic
surgery) but only if the later
complication represents a separate
medical condition such as a systemic
infection, cardiac arrest, and acute drug
reaction. Benefits may not be extended
for any later care or a procedure related
to the complication that essentially is
similar to the initial non-covered care.
Examples of complications similar to
the initial episode of care (and thus not
covered) would be repair of facial
scarring resulting from dermabrasion for
acne.

(ii) Benefits are available for
otherwise covered services and supplies
required in the treatment of
complications (unfortunate sequelae)
and any necessary follow-on care
resulting from a non-covered incident of
treatment provided in an MTF, when
the initial non-covered service has been
authorized by the MTF Commander and
the MTF is unable to provide the
necessary treatment of the
complications or required follow-on
care, according to the guidelines
adopted by the Director, DHA, or a
designee.

(ii1) Benefits are available for
otherwise covered services and supplies
required in the treatment of
complications (unfortunate sequelae)
and any necessary follow-on care
resulting from a non-covered incident of
treatment provided in the private sector
pursuant to a properly granted waiver
under § 199.16(f). The Director, DHA, or
designee, shall issue guidelines for
implementing this provision.

* * * * *

(g] * * %

(63) Non-covered condition/
treatment, unauthorized provider. All
services and supplies (including
inpatient institutional costs) related to a
non-covered condition or treatment,
including any necessary follow-on care
or the treatment of complications, are

excluded from coverage except as
provided under paragraph (e)(9) of this
section. In addition, all services and
supplies provided by an unauthorized

provider are excluded.
* * * * *

Dated: December 22, 2014.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2014-30307 Filed 12—30-14; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DOD-2013-HA—-0053]
RIN 0720-AB59

TRICARE Program; Clarification of
Benefit Coverage of Durable
Equipment and Ordering or
Prescribing Durable Equipment;
Clarification of Benefit Coverage of
Assistive Technology Devices Under
the Extended Care Health Option
Program

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This final rule modifies the
TRICARE regulation to add a definition
of assistive technology (AT) devices for
purposes of benefit coverage under the
TRICARE Extended Care Health Option
(ECHO) Program and to amend the
definitions of durable equipment (DE)
and durable medical equipment (DME)
to better conform the language in the
regulation to the statute. The final rule
amends the language that specifically
limits ordering or prescribing of DME to
only a physician under the Basic
Program, as this amendment will allow
certain other TRICARE authorized
individual professional providers,
acting within the scope of their
licensure, to order or prescribe DME.
This final rule also incorporates a policy
clarification relating to luxury, deluxe,
or immaterial features of equipment or
devices. That is, TRICARE cannot
reimburse for the luxury, deluxe, or
immaterial features of equipment or
devices, but can reimburse for the base
or basic equipment or device that meet
the beneficiary’s needs. Beneficiaries
may choose to pay the provider for the
luxury, deluxe, or immaterial features if
they desire their equipment or device to
have these ‘“‘extra features.”

DATES: This rule is effective January 30,
2015.
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FOR FURTHER INFORMATION CONTACT: Gail
L. Jones, (303) 676-3401.

SUPPLEMENTARY INFORMATION:
I. Executive Summary
A. Purpose of the Final Rule

1. Coverage for DE, DME and AT
Devices.

The National Defense Authorization
Act for Fiscal Year 2002 revised the
coverage of DE under TRICARE. Those
revisions resulted in final amendments
to the TRICARE regulation regarding the
TRICARE Basic Program, effective
December 13, 2004, as published in the
Federal Register on October 12, 2004
(69 FR 60547), and regarding the
TRICARE Extended Health Care Option
(ECHO) Program, effective September
20, 2004, as published in the Federal
Register on August 20, 2004 (69 FR
51559). The original implementing
regulations made a potentially
confusing technical distinction between
“DE” and “DME”; that is, “DE” was
defined as an item that did not qualify
as “DME” that otherwise might be
available under the TRICARE ECHO
Program. This final rule provides
clarification by correcting the
definitions and adding a definition of
AT devices, which conforms to existing
policy covering devices not otherwise
qualifying as DE.

2. Ordering and Prescribing DE and
DME

The current regulation in
§199.4(d)(3)(ii)(A)(1) does not allow
coverage of DME ordered by a
TRICARE-authorized individual
professional provider of care, with the
exception of a doctor of medicine (MD)
or a doctor of osteopathy (DO), even
though it is permitted by his or her
licensure. Paragraph (d)(3)(ii)(A)(1)
specifically states, “Subject to the
exceptions in paragraph (d)(3)(ii)(C) of
this same section, only DME which is
ordered by a physician for the specific
use of the beneficiary shall be covered.”
Paragraph (d)(1) also states that only a
physician can order DME. This
restriction causes two problems:

e Certain other TRICARE authorized
individual professional providers such
as doctors of podiatric medicine
(DPMs), doctors of optometry (ODs),
doctors of dental surgery (DDSs),
doctors of dental medicine (DMDs),
certified nurse midwives (CNMs),
certified nurse practitioners (CNPs),
including certified clinical nurse
specialists (CCNSs), certified registered
nurse anesthetists (CRNAs), and
certified psychiatric nurse specialists
(CPNSs) cannot prescribe DME, even

when acting within the scope of their
licensure.

¢ Beneficiaries cannot fill a
prescription for DME prescribed by
other non-physician professional
providers, even when they act as a
primary care provider, such as a CNP.

State governments generally regulate
the licensure and practice of specific
types of health care professionals, and
DoD limits TRICARE benefit coverage to
services and supplies furnished by
otherwise authorized TRICARE
individual professional providers
performing within the scope of their
state licenses or certifications. State
scope of practice laws vary about the
range of services and some include the
authority to prescribe DME. DoD
determines that it is unnecessarily
restrictive to not cover DE (including
DME) merely because it is ordered by an
otherwise authorized non-physician
allied health care professional and
certain other authorized individual
professional providers. Therefore, this
final rule amends the regulation to
allow TRICARE coverage of DE (except
for cardiorespiratory monitor) when
ordered by a physician, dentist, or any
other TRICARE authorized non-
physician allied health care
professional. This includes CNMs,
CNPs/CCNSs, CRNAs, CPNSs, and
certified physician assistants (CPAs),
and certain other TRICARE authorized
individual professional providers,
namely DPMs, ODs, DDSs, and DMDs,
when acting within the scope of their
state license or certificate.

Following further review of the
applicable regulation, in proposing to
expand the category of TRICARE
authorized providers allowed to
prescribe DE, the proposed amendment
was not specific enough to include only
physicians, dentists and other allied
health care professionals consistent
with the stated purpose of the proposed
rule. Therefore, this final rule amends
§199.4(d)(3)(ii)(A)(1) to limit those
individual professional providers
allowed to order DE to those listed in
§199.6(c)(3)(i), (ii), or (iii).

In addition, DoD must clarify that
when the proposed rule referred to
clinical nurse specialists (CNSs) as
being able to prescribe DE for TRICARE
beneficiaries, the reference should have
been to certified clinical nurse
specialists (CCNSs) and only those
CCNSs that are recognized by TRICARE
either as CNPs, CPNSs, or CNMs.
Further, the proposed rule did not
mention certified physician assistants
(CPAsS) as allied health care
professionals authorized to prescribe
DE. The applicable regulation includes
CPAs as TRICARE authorized allied

health care professionals at
§199.6(c)(3)(iii)(H), and this final rule
clarifies that CPAs are authorized to
order DE for TRICARE beneficiaries. See
the Public Comments section for
additional information on both CCNSs
and CPAs.

The legal authorities for this final rule
are 10 U.S.C. 1073, 1077(a)(12),
1077(f)(1) and (2), 1077, 1079, and 1086
respectively. Authority for the ECHO
Program: 10 U.S.C. 1079(d) through (f);
authority for TRICARE benefit coverage:
10 U.S.C. 1079(a)(13), 1079(0), and 32
CFR part 199; authority regarding
specific categories of TRICARE
authorized individual professional
providers: § 199.6(c)(1)(iii) and (2)(i);
authority for other allied health
professionals as TRICARE authorized
providers: § 199.6(c)(3)(iii).

B. Summary of the Major Provisions of
the Final Rule

In this final rule, the regulatory
language more appropriately conforms
to that of the statutory language, which
identifies “DME” as a subset of “DE” for
purposes of the TRICARE Basic
Program. Therefore, the final rule
amends the TRICARE regulation on DE
and clarifies that the policies applicable
to DME (e.g., exclusion of luxury
features and pricing methods) have been
and are applicable to DE. DoD’s
interpretation of the statute and
regulation has been, and continues to
be, that all DE authorized under the
TRICARE Basic Program must be
determined to be medically necessary
for the treatment of an illness, injury or
bodily malfunction before the
equipment can be cost shared by
TRICARE. Consequently, this technical
revision does not change current
policies for coverage of DE.

This final rule clarifies that the
TRICARE ECHO Program includes
coverage of AT devices that do not
otherwise qualify as DE, and adds a
definition and specific criteria for
coverage of AT devices for individuals
qualified to receive benefits under the
ECHO Program.

This final rule also provides further
clarification that if a beneficiary wishes
to obtain an item of DE that has deluxe,
luxury, or immaterial features, the
beneficiary shall be responsible for the
difference between the price of the item
and the TRICARE allowable cost for an
otherwise authorized item of DE
without such features.

Finally, the final rule emphasizes that
certain other TRICARE authorized
individual professional providers who
are listed in the regulation as
physicians, dentists or allied health care
professionals, who are legally
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authorized to practice by the state, and
when they are practicing within the
scope of the license permitted by the
state licensing authorities, may
prescribe or order DE under the
TRICARE Program.

C. Summary of Costs and Benefits

This final rule is not anticipated to
have an annual effect on the economy
of $100 million or more, making it not
economically significant and non-major
under the Executive Order and the
Congressional Review Act.

The technical revisions for coverage
of DE do not change current policies.
DoD’s interpretation of the statute and
regulation has been, and will continue
to be, that all equipment authorized
under the TRICARE Basic Program must
be determined to be medically necessary
in the treatment of an illness, injury or
bodily malfunction before the
equipment can be cost shared by
TRICARE. The amendment to remove
the restriction that limits ordering or
prescribing of DME to only an MD or
DO is not expected to increase the
amount of DE and DME prescribed
because other providers are currently
writing prescriptions—it only changes
who prescribes it. However, DoD
anticipates that there may be a marginal
increase in administrative cost to
accommodate changes to definitions.
More importantly, this change will have
no impact on beneficiaries eligible for
DE.

II. Discussion of Final Rule

A. Final Rule Authority

The legal authority for this final rule
is 10 U.S.C. 1073, which authorizes the
Secretary of Defense to administer the
medical and dental benefits provided in
10 U.S.C. chapter 55. The DoD is also
authorized to provide DE under 10
U.S.C. 1077(a)(12), which benefit is
further defined in 10 U.S.C. 1077(f)(1)
and (2). Although section 1077 defines
benefits to be provided in the military
treatment facilities (MTFs), these
benefits are incorporated by reference
for the benefits provided by healthcare
providers in the private sector to active
duty family members and retirees and
their dependents through sections 1079
and 1086 respectively. DoD is further
authorized to provide a program,
generally referred to as ECHO, for
dependents of active duty members,
who have a qualifying condition under
section 1079(d) through (f). The ECHO
Program may include DE not otherwise
available under the TRICARE Basic
Program and AT devices to assist in the
reduction of the disabling effects of a
qualifying condition.

The DoD, in general, is only
authorized to cover as TRICARE
benefits, under section 1079(a)(13),
section 1079(0), and 32 CFR part 199,
any service or supply that is medically
or psychologically necessary to prevent,
diagnose or treat a mental or physical
illness, injury, or bodily malfunction.
Section 1079(a)(13) identifies specific
categories of individual professional
providers who may make the diagnosis
and recommend the treatment. Section
199.6(c)(1)(iii) requires TRICARE-
authorized individual professional
providers to provide medical service
and care within the scope of their
licensure and training consistent with
the state practice act, or within the
scope of the test, which is the basis for
an individual’s certification by the state
where the individual renders the
service. Paragraph (2)(i) of this same
section specifies that an individual must
be currently licensed to render
professional health care services in each
state in which the individual renders
services to TRICARE beneficiaries. Such
license is required when a specific state
provides, but does not require, license
for a specific category of individual
professional providers. Under
§199.6(c)(3)(iii) of this part, certain
individual professional providers, other
than physicians and dentists, are
identified as allied health professionals
and authorized as TRICARE providers of
care for covered services or supplies
otherwise authorized by the regulation.

Section 199.4(a)(1)(i) specifies the
scope of benefits authorized for
TRICARE beneficiaries, including
requirements that the care be medically
necessary in the diagnosis and treatment
of illness or injury and that the care be
provided by either authorized
institutional providers or authorized
individual professional providers or
non-institutional providers. As defined
in § 199.2(b), “medically necessary”
incorporates the concept of “appropriate
medical care,” which is further defined,
in part, as requiring that a TRICARE
authorized individual professional
provider rendering medical care be
qualified to perform such medical
services, by reason of his or her training
and education, and the provider is
licensed, or certified by the state where
the service is rendered or by an
appropriate national organization, or
otherwise meets TRICARE standards.

B. Provisions of the Final Rule

This final rule incorporates all the
provisions set forth in the proposed
rule, except that this final rule further
amends § 199.4.(d)(3)(ii)(A)(1) to clarify
that those individual professional
providers allowed to order DE are

limited to physicians, dentists and
allied health care professionals listed in
§199.6(c)((3)(1), (ii), or (iii). In addition,
based on public comments received,
and after further review of the
applicable regulation, DoD clarifies that
certified clinical nurse specialists
(CCNSs) [when recognized by TRICARE
as a CNP, CNM, or CPNS] and certified
physician assistants (CPAs) are
TRICARE authorized allied health care
professionals who may order or
prescribe DE under TRICARE when
acting within the scope of their license
or certification. See the Public
Comments section for additional
information.

The provisions, which amend 32 CFR
part 199, are specified as follows:

§199.2 (Definitions)

e “Duplicate Equipment.” AT devices
are subject to the definition of duplicate
equipment.

e “Durable Equipment (DE).” To
clarify that DE may be a covered benefit
under the TRICARE Basic Program,
consistent with 10 U.S.C. 1079(a)(5) and
10 U.S.C. 1077(a)(12) and (f), DoD is
revising the definition of DE as “(1) a
medically necessary item, which can
withstand repeated use; (2) is primarily
and customarily used to serve a medical
purpose; and, (3) is generally not useful
to an individual in the absence of an
illness or injury.” It includes DME,
wheelchairs, iron lungs, and hospital
beds.

e “Durable Medical Equipment
(DME).” Consistent with 10 U.S.C.
1079(a)(5) and 10 U.S.C. 1077(a)(12) and
(), DoD is revising the definition of
DME as “DE, which is medically
appropriate to (1) improve, restore, or
maintain the function of a malformed,
diseased, or injured body part, or can
otherwise minimize or prevent the
deterioration of the beneficiary’s
function or condition; or, (2) maximize
the beneficiary’s function consistent
with the beneficiary’s physiological or
medical needs.”

e ““Assistive Technology (AT)
Devices.” AT devices do not treat an
underlying injury, illness or disease, or
their symptoms. However, to clarify that
the TRICARE ECHO Program includes
coverage of AT devices, which do not
otherwise qualify as DE, DoD is adding
a definition of AT devices as
“equipment that generally helps
overcome or remove a disability and is
used to increase, maintain, or improve
the functional capabilities of an
individual. AT devices may include
non-medical devices but do not include
any structural alterations (e.g.,
wheelchair ramps or alterations to street
curbs) or service animals (e.g., Seeing



78710

Federal Register/Vol. 79, No. 250/ Wednesday, December 31, 2014 /Rules and Regulations

Eye dogs, hearing/handicapped
assistance animals, etc.). AT devices are
authorized only under coverage criteria
to assist in the reduction of the
disabling effects of a qualifying
condition for individuals eligible to
receive benefits under the ECHO
program as provided in § 199.5.”

§199.4 (Basic Program Benefits)

DoD clarifies the following for
purposes of benefit coverage of DE
under the TRICARE Basic Program:

¢ DE is an authorized benefit when
medically necessary for the treatment of
a covered illness or injury.

e Authorized DE is a benefit when
ordered by certain authorized
individual professional providers listed
in §199.6(c)(3)(i), (ii), or (iii) of this part
for the specific use of the beneficiary
and the equipment provides the
medically appropriate level of
performance and quality for the
beneficiary’s condition.

e Unless otherwise excluded under
the regulation, items authorized
coverage as DE include (1) DME
(including a cardiorespiratory monitor
under certain conditions), (2)
wheelchairs when medically
appropriate to provide basic mobility,
(3) iron lungs, and (4) hospital beds. An
electric wheelchair or a TRICARE-
approved alternative to an electric
wheelchair may be used in lieu of a
manual wheelchair when it is medically
indicated and appropriate for the
individual patient.

e An item that provides a medically
appropriate level of performance or
quality for the beneficiary’s condition
does not include luxury, deluxe, or
immaterial items. Only the base or basic
model of equipment shall be covered,
unless any customization of the
equipment owned by the beneficiary, or
an accessory or item of supply for any
DE is essential for (1) achieving
therapeutic benefit for the beneficiary;
(2) making the equipment serviceable;
or (3) otherwise assuring the proper
functioning of the equipment. If a
beneficiary wishes to obtain an item of
DE that has deluxe, luxury, or
immaterial features, the beneficiary
shall be responsible for the difference
between the price of the item and the
TRICARE allowable cost for an
otherwise authorized item of DE
without such features.

e DE, which otherwise qualifies as a
benefit, is excluded from coverage if (1)
the beneficiary is a patient in a type of
facility that ordinarily provides the
same type of DE item to its patients at
no additional charge in the usual course
of providing its services; or (2) DE is
available to the beneficiary from a

Uniformed Services Medical Treatment
Facility.

¢ DE may be provided on a rental or
purchase basis and coverage will be
based on the price most advantageous to
the government under established
procedures.

¢ Repairs of DE damaged while using
the equipment in a manner inconsistent
with its common use, and replacement
of lost or stolen DE are excluded from
Basic Program benefits.

¢ Repairs of deluxe, luxury or
immaterial features of DE are excluded
from Basic Program benefits.

§199.5 (TRICARE Extended Care Health
Option (ECHO))

DoD clarifies the following for
purposes of benefit coverage of DE and
AT devices under the ECHO Program:

e An AT device is authorized under
certain coverage criteria when necessary
to assist in the reduction of the
disabling effects of a qualifying
condition of the ECHO eligible
beneficiary. For beneficiaries eligible for
an individual education plan (IEP), AT
devices that are recommended as part of
the IEP may be covered.

¢ For those beneficiaries who cease to
meet the eligibility requirements for an
IEP, AT devices under TRICARE ECHO
Program must:

—Be preauthorized;

—Be prescribed by a TRICARE
authorized provider;

—Assist in the reduction of the
disabling effects of the qualifying
ECHO condition; and

—Be an item or educational learning
device normally included in an IEP.
Further, the item must not be

otherwise covered as a prosthetic,

augmentative communication device, or

a benefit under the TRICARE Basic

Program. The implementing instructions

for this provision will be outlined in the

TRICARE Policy Manual. As with all

aspects of this proposed rule, DoD

invites the public’s comments on our
approach regarding AT devices for those
beneficiaries who cease to be eligible for
an IEP.

o Repairs of DE or AT devices
damaged while using the equipment in
a manner inconsistent with its common
use, and replacement of lost or stolen
DE or AT devices are excluded from
ECHO coverage.

e Repairs of deluxe, luxury or
immaterial features of DE or AT devices
are excluded from ECHO coverage.

e Wheelchairs may exceed the basic
mobility limitation when needed to
mitigate the effects of the ECHO
qualifying condition of the beneficiary.

¢ DE may be provided on a rental or
purchase basis and coverage will be

based on the price most advantageous to
the government under the same
procedures established for pricing DE
under the TRICARE Basic Program.

II1. Public Comments

On August 8, 2013 (78 FR 48367—
48373), the Office of the Secretary of
Defense published a proposed rule and
provided the public an opportunity to
comment on implementing changes to
the coverage of DE, ordering or
prescribing DE and benefit coverage of
AT devices under the ECHO Program.
The comment period closed October 7,
2013.

As a result of publication of the
proposed rule, DoD received 57
comments. All of the commenters
supported the policies we proposed,
although there were concerns about
physician assistants, nurse practitioners,
and clinical nurse specialists not being
included on the list of providers
authorized to prescribe or order DE
under the TRICARE Program. We
appreciate all expressions of support
and approval for the proposed
guidelines.

Response Regarding Physician
Assistants

Generally, the Program policy has
been to recognize those authorized
individual professional providers
identified in 10 U.S.C. 1079(a)(13) when
acting within the scope of their licenses
and to allow direct reimbursement for
authorized services they provide.
However, § 199.14(j)(ix) allows an
otherwise authorized physician to bill
for the services of an authorized
“certified” physician assistant (CPA)
under § 199.6(c)(3)(iii)(H), provided the
CPA is acting within the scope of his or
her license and is supervised by an
employing physician. Therefore, the
final rule will allow CPAs to prescribe
or order DE under the supervision of the
employing authorized physician who
must bill under his or her National
Provider Identifier (NPI) for services
that a CPA furnishes incident to his or
her professional services.

Response Regarding Nurse Practitioners

Nurse practitioners (NPs), by
TRICARE law and regulation, are only
recognized as individual professional
providers when they qualify as
“certified” nurse practitioners (CNPs).
For that reason, DoD will authorize only
CNPs to prescribe or order DE when
acting within the scope of their state
license or certificate.
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Response Regarding Clinical Nurse
Specialists

“Certified” clinical nurse specialists
(CCNSs) are recognized as advanced
practice nurses. They meet the same
state requirements and coursework as
any other advanced practice nurse (such
as a CPN) whose practice similarly
extends into the medical field, or for
that matter, into any other medical
professional area, and may use
advanced practice nurse practitioner
(APNP) or advanced practice nurse
(APN) title when practicing within a
CCNS'’s scope of practice. Therefore,
CCNSs when recognized by TRICARE
under one of the existing categories of
authorized allied health care
professionals as found in
§199.6(c)(3)(iii) are authorized to
prescribe DE when acting within the
scope of their state license or certificate.

In this final rule, DoD considered all
comments received during the comment
period and responses to those comments
are included in the above section of this
final rule.

IV. Regulatory Procedure

Executive Order 12866, “Regulatory

Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

It has been determined that this final
rule is not a significant regulatory
action. This rule does not:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a section of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribunal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in these Executive Orders.

Unfunded Mandates Reform Act (Sec.
202, Pub. L. 104-4)

It has been determined that this final
rule does not contain a Federal mandate
that may result in the expenditure by
State, local and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been certified that this final rule
is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities. Set
forth in the final rule are minor
revisions to the existing regulation. The
DoD does not anticipate a significant
impact on the Program.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been determined that this final
rule does not impose reporting or
recordkeeping requirements under the
Paperwork Act of 1995.

Executive Order 13132, Federalism

It has been determined that this final
rule does not have federalism
implications, as set forth in Executive
Order 13132. This rule does not have
substantial direct effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of Government.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, and Military personnel.

Accordingly, 32 CFR part 199 is
amended to read as follows:

PART 199—[AMENDED]

m 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

m 2. Section 199.2, paragraph (b) is
amended by adding the definition of
‘“Assistive technology devices” in
alphabetical order and revising the
definitions of “Duplicate equipment,”
“Durable equipment,” and “Durable
medical equipment” to read as follows:

§199.2 Definitions.

* * * * *

(b) * * *

Assistive technology devices.
Equipment that generally does not treat
an underlying injury, illness, disease or
their symptoms. Assistive technology
devices are authorized only under the
Extended Care Health Option (ECHO).
Assistive technology devices help an
ECHO beneficiary overcome or remove
a disability and are used to increase,
maintain, or improve the functional
capabilities of an individual. Assistive

technology devices may include non-
medical devices but do not include any
structural alterations (e.g., permanent
structure of wheelchair ramps or
alterations to street curbs) service
animals (e.g., Seeing Eye dogs, hearing/
handicapped assistance animals, etc.) or
specialized equipment and devices
whose primary purpose is to enable the
individual to engage in sports or
recreational events. Assistive
technology devices are authorized only
under coverage criteria determined by
the Director, TRICARE Management
Activity to assist in the reduction of the
disabling effects of a qualifying
condition for individuals eligible to
receive benefits under the ECHO
program, as provided in § 199.5.

* * * * *

Duplicate equipment. An item of
durable equipment, durable medical
equipment, or assistive technology
items, as defined in this section that
serves the same purpose that is served
by an item of durable equipment,
durable medical equipment, or assistive
technology item previously cost-shared
by TRICARE. For example, various
models of stationary oxygen
concentrators with no essential
functional differences are considered
duplicate equipment, whereas
stationary and portable oxygen
concentrators are not considered
duplicates of each other because the
latter is intended to provide the user
with mobility not afforded by the
former. Also, a manual wheelchair and
electric wheelchair, both of which
otherwise meet the definition of durable
equipment or durable medical
equipment, would not be considered
duplicates of each other if each is found
to provide an appropriate level of
mobility. For the purpose of this Part,
durable equipment, durable medical
equipment, or assistive technology
items that are essential in providing a
fail-safe in-home life support system or
that replace in-like-kind an item of
equipment that is not serviceable due to
normal wear, accidental damage, a
change in the beneficiary’s condition, or
has been declared adulterated by the
U.S. FDA, or is being or has been
recalled by the manufacturer is not
considered duplicate equipment.

Durable equipment. Equipment that—

(1) Is a medically necessary item,
which can withstand repeated use;

(2) Is primarily and customarily used
to serve a medical purpose; and

(3) Is generally not useful to an
individual in the absence of an illness
or injury. It includes durable medical
equipment as defined in § 199.2,
wheelchairs, iron lungs, and hospital
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beds. It does not include equipment
(including wheelchairs) used or
designed primarily for use in sports or
recreational activities.

Durable medical equipment. Durable
equipment that is medically appropriate
to—

(1) Improve, restore, or maintain the
function of a malformed, diseased, or
injured body part or can otherwise
minimize or prevent the deterioration of
the beneficiary’s function or condition;
or

(2) Maximize the beneficiary’s
function consistent with the
beneficiary’s physiological or medical

needs.
* * * * *

m 3. Section 199.4 is amended by
revising paragraphs (a)(1)(i), (d)(1),
(d)(3)(ii), and (g)(43) to read as follows:

§199.4 Basic program benefits.

(a) L

(1)(i) Scope of benefits. Subject to all
applicable definitions, conditions,
limitations, or exclusions specified in
this part, the CHAMPUS Basic Program
will cost share medically necessary
services and supplies required in the
diagnosis and treatment of illness or
injury, including maternity care and
well-baby care. Benefits include
specified medical services and supplies
provided to eligible beneficiaries from
authorized civilian sources such as
hospitals, other authorized institutional
providers, physicians, other authorized
individual professional providers, and
professional ambulance services,
prescription drugs, authorized medical
supplies, and rental or purchase of

durable equipment.
* * * * *

(d) Other benefits—(1) General.
Benefits may be extended for the
allowable charge of those other covered
services and supplies described in
paragraph (d) of this section, which are
provided in accordance with good
medical practice and established
standards of quality by those other
authorized providers described in
§ 199.6. Such benefits are subject to all
applicable definitions, conditions,
limitations, or exclusions as otherwise
may be set forth in this or other chapters
of this Regulation. To be considered for
benefits under paragraph (d) of this
section, the described services or
supplies must be prescribed and
ordered by a physician. Other
authorized individual professional
providers acting within their scope of
licensure may also prescribe and order
these services and supplies unless

otherwise specified in paragraph (d) of
this section.
* * * * *

(3) * % %

(ii) Durable equipment—(A) Scope of
benefit. (1) Durable equipment, which is
for the specific use of the beneficiary
and is ordered by an authorized
individual professional provider listed
in §199.6(c)(3)(i), (ii) or (iii), acting
within his or her scope of licensure
shall be covered if the durable
equipment meets the definition in
§199.2 and—

(1) Provides the medically appropriate
level of performance and quality for the
medical condition present and

(i1) Is not otherwise excluded by this
part.

(2) Ttems that may be provided to a
beneficiary as durable equipment
include:

(7)) Durable medical equipment as
defined in §199.2;

(i7) Wheelchairs. A wheelchair, which
is medically appropriate to provide
basic mobility, including reasonable
additional costs for medically
appropriate modifications to
accommodate a particular physiological
or medical need, may be covered as
durable equipment. An electric
wheelchair, or TRICARE approved
alternative to an electric wheelchair
(e.g., scooter) may be provided in lieu of
a manual wheelchair when it is
medically indicated and appropriate to
provide basic mobility. Luxury or
deluxe wheelchairs, as described in
paragraph (d)(3)(ii)(A)(3) of this section,
include features beyond those required
for basic mobility of a particular
beneficiary are not authorized.

(i) Iron lungs.

(iv) Hospital beds.

(v) Cardiorespiratory monitors under
conditions specified in paragraph
(d)(3)(i1)(B) of this section.

(3) Whether a prescribed item of
durable equipment provides the
medically appropriate level of
performance and quality for the
beneficiary’s condition must be
supported by adequate documentation.
Luxury, deluxe, immaterial, or non-
essential features, which increase the
cost of the item relative to a similar item
without those features, based on
industry standards for a particular item
at the time the equipment is prescribed
or replaced for a beneficiary, are not
authorized. Only the “base” or “‘basic”
model of equipment (or more cost-
effective alternative equipment) shall be
covered, unless customization of the
equipment, or any accessory or item of
supply for any durable equipment, is
essential, as determined by the Director
(or designee), for—

(1) Achieving therapeutic benefit for
the patient;

(if) Making the equipment serviceable;
or

(iif) Otherwise assuring the proper
functioning of the equipment.
* * * * *

(B] * % *

(C) Exclusions. Durable equipment,
which is otherwise qualified as a benefit
is excluded from coverage under the
following circumstances:

(1) Durable equipment for a
beneficiary who is a patient in a type of
facility that ordinarily provides the
same type of durable equipment item to
its patients at no additional charge in
the usual course of providing its
services.

(2) Durable equipment, which is
available to the beneficiary from a
Uniformed Services Medical Treatment
Facility.

(D) Basis for reimbursement. (1)
Durable equipment may be provided on
a rental or purchase basis. Coverage of
durable equipment will be based on the
price most advantageous to the
government taking into consideration
the anticipated duration of the
medically necessary need for the
equipment and current price
information for the type of item. The
cost analysis must include a comparison
of the total price of the item as a
monthly rental charge, a lease-purchase
price, and a lump-sum purchase price
and a provision for the time value of
money at the rate determined by the
U.S. Department of Treasury. If a
beneficiary wishes to obtain an item of
durable equipment with deluxe, luxury,
immaterial or non-essential features, the
beneficiary may agree to accept
TRICARE coverage limited to the
allowable amount that would have
otherwise been authorized for a similar
item without those features. In that case,
the TRICARE coverage is based upon
the allowable amount for the kind of
durable equipment normally used to
meet the intended purpose (i.e., the
standard item least costly). The provider
shall not hold the beneficiary liable for
deluxe, luxury, immaterial, or non-
essential features that cannot be
considered in determining the TRICARE
allowable costs. However, the
beneficiary shall be held liable if the
provider has a specific agreement in
writing from the beneficiary (or his or
her representative) accepting liability
for the itemized difference in costs of
the durable equipment with deluxe,
luxury, or immaterial features and the
TRICARE allowable costs for an
otherwise authorized item without such
features.
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(2) In general, repairs of beneficiary
owned durable equipment are covered
when necessary to make the equipment
serviceable and replacement of durable
equipment is allowed when the durable
equipment is not serviceable because of
normal wear, accidental damage or
when necessitated by a change in the
beneficiary’s condition. However,
repairs of durable equipment damaged
while using the equipment in a manner
inconsistent with its common use, and
replacement of lost or stolen durable
equipment are excluded from coverage.
In addition, repairs of deluxe, luxury, or
immaterial features of durable

equipment are excluded from coverage.
* * * * *

(g) * x %

(43) Exercise/relaxation/comfort/
sporting items or sporting devices.
Exercise equipment, to include items
primarily and customarily designed for
use in sports or recreational activities,
spas, whirlpools, hot tubs, swimming
pools health club memberships or other
such charges or items.

* * * * *

m 4. Section 199.5 is amended by
revising paragraphs (c)(2), (c)(8)(ii), and
(c)(8)(iii), (d)(3), (d)(7) introductory text,
(d)(7)(@), (d)(7)(iv), and (d)(8), (g)(2), and
(h)(4), and adding new paragraph
(d)(7)(v) to read as follows:

§199.5 TRICARE extended care health
option (ECHO).
* * * * *

(C)* EE

(2) Medical, habilitative, rehabilitative
services and supplies, durable
equipment and assistive technology
(AT) devices that assist in the reduction
of the disabling effects of a qualifying
condition. Benefits shall be provided in
the beneficiary’s home or another
environment, as appropriate. An AT
device may be covered only if it is
recommended in a beneficiary’s
Individual Educational Program (IEP)
or, if the beneficiary is not eligible for
an IEP, the AT device is an item or
educational learning device normally
included in an IEP and is preauthorized
under ECHO as an integral component
of the beneficiary’s individual
comprehensive health care services plan
(including rehabilitation) as prescribed
by a TRICARE authorized provider.

(i) An AT device may be covered
under ECHO only if it is not otherwise
covered by TRICARE as durable
equipment, a prosthetic, augmentation
communication device, or other benefits
under §199.4.

(ii) An AT device may include an
educational learning device directly
related to the beneficiary’s qualifying

condition when recommended by an
IEP and not otherwise provided by State
or local government programs. If an
individual is not eligible for an IEP, an
educational learning device normally
included in the IEP may be authorized
as if directly related to the beneficiary’s
qualifying condition and prescribed by
a TRICARE authorized provider as part
of the beneficiary’s individual
comprehensive health care services
plan.

(iii) Electronic learning devices may
include the hardware and software as
appropriate. The Director, DHA, shall
determine the types and (or) platforms
of electronic devices and the
replacement lifecycle of the hardware
and its supporting software. All
upgrades or replacements shall require
a recommendation from the individual’s
IEP or the individual’s comprehensive
health care services plan.

(iv) Duplicative or redundant
hardware platforms are not authorized.

Note to paragraph (c)(2)(iv): When one
or more electronic platforms such as a
desktop computer, laptop, notebook or
tablet can perform the same functions in
relation to the teaching or educational
objective directly related to the
qualifying condition, it is the intent of
this provision to allow only one
electronic platform that may be chosen
by the beneficiary. Duplicative or
redundant platforms are not allowed,;
however, a second platform may be
obtained, if the individual’s IEP
recommends one platform such as a
computer for the majority of the
learning objectives, but there exists
another objective, which cannot be
performed on that platform. In these
limited circumstances, the beneficiary
may submit a request with the above
justification to the Director, TMA, who
may authorize a second device.

(v) AT devices damaged through
improper use of the device as well as
lost or stolen devices may not be
replaced until the device would next be
eligible for a lifecycle replacement.

(vi) AT devices do not include
equipment or devices whose primary
purpose is to assist the individual to
engage in sports or recreational
activities.

* * * * *

(8] * *x %

(ii) Equipment adaptation. The
allowable equipment and an AT device
purchase shall include such services
and modifications to the equipment as
necessary to make the equipment usable
for a particular ECHO beneficiary.

(iii) Equipment maintenance.
Reasonable repairs and maintenance of
the beneficiary owned or rented DE or

AT devices provided by this section
shall be allowed while a beneficiary is
registered in the ECHO Program. Repairs
of DE and/or AT devices damaged while
using the item in a manner inconsistent
with its common use, and replacement
of lost or stolen DE and/or AT devices
are not authorized coverage as an ECHO
benefit. In addition, repairs and
maintenance of deluxe, luxury, or
immaterial features of DE or AT devices
are not authorized coverage as an ECHO
benefit.

(d) EE

(3) Structural alterations. Alterations
to living space and permanent fixtures
attached thereto, including alterations
necessary to accommodate installation
of equipment or AT devices to facilitate
entrance or exit, are excluded.
* * * * *

(7) Equipment. Purchase or rental of
DE and AT devices otherwise allowed
by this section is excluded when:

(i) The beneficiary is a patient in an
institution or facility that ordinarily
provides the same type of equipment or
AT devices to its patients at no
additional charge in the usual course of
providing services; or
* * * * *

(iv) The item is a duplicate DE or an
AT device, as defined in § 199.2.

(v) The item (or charge for access to
such items through health club
membership or other activities) is
exercise equipment including an item
primarily and customarily designed for
use in sports or recreational activities,
spa, whirlpool, hot tub, swimming pool,
an electronic device used to locate or
monitor the location of the beneficiary,
or other similar items or charges.

(8) Maintenance agreements.
Maintenance agreements for beneficiary
owned or rented equipment or AT

device are excluded.
* * * * *

(g) * % %
(2) Equipment. (i) The TRICARE

allowable amount for DE or AT devices
shall be calculated in the same manner
as DME allowable through section 199.4
of this title, and accrues to the fiscal
year benefit limit specified in paragraph
(£)(3) of this section.

(ii) Cost-share. A cost-share, as
provided by paragraph (f)(2) of this
section, is required for each month in
which equipment or an AT device is
purchased under this section. However,
in no month shall a sponsor be required
to pay more than one cost-share
regardless of the number of benefits the
sponsor’s dependents received under

this section.
* * * * *

(h] * * %
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(4) Repair or maintenance of DE
owned by the beneficiary or an AT
device is exempt from the public
facility-use certification requirements.
* * * * *

Dated: December 22, 2014.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2014-30337 Filed 12—30-14; 8:45 am]
BILLING CODE 5001-06—-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3020
[Docket Nos. MC2010-21 and CP2010-36]
Update to Product Lists

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission is updating
the product lists. This action reflects a
publication policy adopted by
Commission order. The referenced
policy assumes periodic updates. The
updates are identified in the body of
this document. The product lists, which
is re-published in its entirety, includes
these updates.

DATES: Effective Date: December 31,
2014.

Applicability Dates: See the
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
David A. Trissell, General Counsel, at
202-789-6800.

SUPPLEMENTARY INFORMATION: This
document identifies updates to the
product lists, which appear as
Appendix A to Subpart A of 39 CFR part
3020—Mail Classification Schedule.
Publication of the updated product lists
in the Federal Register is addressed in
the Postal Accountability and
Enhancement Act (PAEA) of 2006.
Applicability Dates: August 29, 2014,
Priority Mail Contract 89 (MC2014-39
and CP2014-72); September 10, 2014,
Priority Mail Express Contract 19
(MC2014-41 and CP2014-74);
September 10, 2014, First-Class Package
Service Contract 37 (MC2014—42 and
CP2014-75); September 15, 2014,
Priority Mail Express, Priority Mail &
First-Class Package Service Contract 4
(MC2014—43 and CP2014-76); October
1, 2014, Priority Mail Contract 92
(MC2014-46 and CP2014-82); October
1, 2014, Priority Mail Contract 93
(MC2014—47 and CP2014-83); October
3, 2014, Priority Mail Contract 91
(MC2014—45 and CP2014-81); October
8, 2014, Priority Mail Contract 94
(MC2014—-48 and CP2014-84); October

8, 2014, Priority Mail Contract 95
(MC2014-49 and CP2014-85); October
23, 2014, Market Test Customized
Delivery (MT2014-1); October 24, 2014,
Outbound Competitive International
Merchandise Return Service Agreement
with Royal Mail Group, Ltd. (CP2015—
1); October 30, 2014, Priority Mail
Express & Priority Mail Contract 16
(MC2015-2 and CP2015—4); November
5, 2014, Priority Mail Contract 97
(MC2015-5 and CP2015-6); November
5, 2014, Priority Mail Contract 98
(MC2015-6 and CP2015-7); November
5, 2014, Parcel Select Contract 8
(MC2015-1 and CP2015-3); November
10, 2014, Priority Mail Contract 96
(MC2015—4 and CP2015-5); December
5, 2014, Priority Mail Contract 101
(MC2015-11 and CP2015-14);
December 5, 2014, Priority Mail Express
Contract 20 (MC2015-12 and CP2015—
15); December 5, 2014, Priority Mail
Contract 100 (MC2015-10 and CP2015—
13); December 5, 2014, Priority Mail
Contract 99 (MC2015-9 and CP2015-2);
December 11, 2014, Priority Mail
Express Contract 21 (MC2015-14 and
CP2015-17); December 12, 2014,
Priority Mail Contract 102 (MC2015-13
and CP2015-16); December 19, 2014,
Priority Mail Express Contract 23
(MC2015-16 and CP2015-20).

Authorization. The Commission
process for periodic publication of
updates was established in Docket Nos.
MC2010-21 and CP2010-36, Order No.
445, April 22, 2010, at 8.

Changes. The product lists are being
updated by publishing a replacement in
its entirety of Appendix A to Subpart A
of 39 CFR part 3020—Mail
Classification Schedule. The following
products are being added, removed, or
moved within the product lists:

1. Priority Mail Contract 89 (MC2014—
39 and CP2014-72) (Order No. 2175),
added August 29, 2014.

2. Priority Mail Express Contact 19
(MC2014—-41 and CP2014—74) (Order
No. 2178), added September 10, 2014.

3. First-Class Package Service
Contract 37 (MC2014—42 and CP2014—
75) (Order No. 2179), added September
10, 2014.

4. Priority Mail Express, Priority Mail
& First-Class Package Service Contract 4
(MC2014-43 and CP2014-76), added
September 15, 2014.

5. Priority Mail Contract 92 (MC2014—
46 and CP2014-82), added October 1,
2014.

6. Priority Mail Contract 93 (MC2014—
47 and CP2014-83), added October 1,
2014.

7. Priority Mail Contract 91 (MC2014—
45 and CP2014-81), added October 3,
2014.

8. Priority Mail Contract 94 (MC2014—
48 and CP2014—84), added October 8,
2014.

9. Priority Mail Contact 95 (MC2014—
49 and CP2014-85), added October 8,
2014.

10. Market Test Customized Delivery
(MT2014-1), authorizing test October
23, 2014.

11. Outbound Competitive
International Merchandise Return
Service Agreement with Royal Mail
Group, Ltd. (CP2015-1), added October
24, 2014.

12. Priority Mail Express & Priority
Mail Contract 16 (MC2015-2 and
CP2015-4), added October 30, 2014.

13. Priority Mail Contract 97
(MC2015-5 and CP2015-6), added
November 5, 2014.

14. Priority Mail Contract 98
(MC2015-6 and CP2015-7), added
November 5, 2014.

15. Parcel Select Contract 8 (MC2015—
1 and CP2015-3), added November 5,
2014.

16. Priority Mail Contract 96
(MC2015—4 and CP2015-5), added
November 10, 2014.

17. Priority Mail Contract 101
(MC2015-11 and CP2015-14), added
December 5, 2014.

18. Priority Mail Express Contract 20
(MC2015-12 and CP2015-15), added
December 5, 2014.

19. Priority Mail Contract 100
(MC2015-10 and CP2015-13), added
December 5, 2014.

20. Priority Mail Contract 99
(MC2015-9 and CP2015-12), added
December 5, 2014.

21. Priority Mail Express Contract 21
(MC2015-14 and CP2015-17), added
December 11, 2014.

22. Priority Mail Contract 102
(MC2015-13 and CP2015-16), added
December 12, 2014.

23. Priority Mail Express Contract 23
(MC2015-16 and CP2015-20), added
December 19, 2014.

Updated product lists. The referenced
changes to the product lists are
incorporated into Appendix A to
Subpart A of 39 CFR part 3020—Mail
Classification Schedule.

List of Subjects in 39 CFR Part 3020

Administrative practice and
procedure, Postal Service.

For the reasons discussed in the
preamble, the Postal Regulatory
Commission amends chapter III of title
39 of the Code of Federal Regulations as
follows:

PART 3020—PRODUCT LISTS

m 1. The authority citation for part 3020
continues to read as follows:
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Authority: 39 U.S.C. 503; 3622; 3631; 3642;
3682.

m 2. Revise Appendix A to Subpart A of
Part 3020—Mail Classification Schedule
to read as follows:

Appendix A to Subpart A of Part
3020—M ail Classification Schedule

(An asterisk (*) indicates an organizational
group, not a Postal Service product.)

Part A—Market Dominant Products

1000 Market Dominant Product List

First-Class Mail*

Single-Piece Letters/Postcards

Presorted Letters/Postcards

Flats

Parcels

Outbound Single-Piece First-Class Mail
International

Inbound Letter Post

Standard Mail (Commercial and Nonprofit)*

High Density and Saturation Letters

High Density and Saturation Flats/Parcels

Carrier Route

Letters

Flats

Parcels

Every Door Direct Mail—Retail

Periodicals*
In-County Periodicals
Outside County Periodicals
Package Services*

Alaska Bypass Service

Bound Printed Matter Flats

Bound Printed Matter Parcels

Media Mail/Library Mail

Special Services*

Ancillary Services

International Ancillary Services

Address Management Services

Caller Service

Credit Card Authentication

International Reply Coupon Service

International Business Reply Mail Service

Money Orders

Post Office Box Service

Customized Postage

Stamp Fulfillment Services

Negotiated Service Agreements*

Domestic*

Discover Financial Services 1

Valassis Direct Mail, Inc. Negotiated
Service Agreement

PHI Acquisitions, Inc. Negotiated Service
Agreement

International *

Inbound Market Dominant Multi-Service
Agreements with Foreign Postal
Operators

Inbound Market Dominant Exprés Service
Agreement 1

Nonpostal Services*

Alliances with the Private Sector to Defray
Cost of Key Postal Functions

Philatelic Sales

Market Tests*

Part B—Competitive Products

2000 Competitive Product List

Domestic Products*
Priority Mail Express
Priority Mail
Parcel Select
Parcel Return Service

First-Class Package Service
Standard Post
International Products*
Outbound International Expedited Services
Inbound Parcel Post (at UPU rates)
Outbound Priority Mail International
International Priority Airmail (IPA)
International Surface Air List (ISAL)
International Direct Sacks—M-Bags
Outbound Single-Piece First-Class Package
International Service
Negotiated Service Agreements*
Domestic*
Priority Mail Express Contract 8
Priority Mail Express Contract 10
Priority Mail Express Contract 11
Priority Mail Express Contract 12
Priority Mail Express Contract 13
Priority Mail Express Contract 14
Priority Mail Express Contract 15
Priority Mail Express Contract 16
Priority Mail Express Contract 17
Priority Mail Express Contract 18
Priority Mail Express Contract 19
Priority Mail Express Contract 20
Priority Mail Express Contract 21
Priority Mail Express Contract 23
Parcel Return Service Contract 3
Parcel Return Service Contract 4
Parcel Return Service Contract 5
Priority Mail Contract 24
Priority Mail Contract 29
Priority Mail Contract 31
Priority Mail Contract 32
Priority Mail Contract 33
Priority Mail Contract 34
Priority Mail Contract 35
Priority Mail Contract 36
Priority Mail Contract 38
Priority Mail Contract 39
Priority Mail Contract 40
Priority Mail Contract 41
Priority Mail Contract 42
Priority Mail Contract 43
Priority Mail Contract 44
Priority Mail Contract 45
Priority Mail Contract 46
Priority Mail Contract 47
Priority Mail Contract 48
Priority Mail Contract 49
Priority Mail Contract 50
Priority Mail Contract 51
Priority Mail Contract 52
Priority Mail Contract 53
Priority Mail Contract 54
Priority Mail Contract 55
Priority Mail Contract 56
Priority Mail Contract 57
Priority Mail Contract 58
Priority Mail Contract 59
Priority Mail Contract 60
Priority Mail Contract 61
Priority Mail Contract 62
Priority Mail Contract 63
Priority Mail Contract 64
Priority Mail Contract 65
Priority Mail Contract 66
Priority Mail Contract 67
Priority Mail Contract 68
Priority Mail Contract 69
Priority Mail Contract 70
Priority Mail Contract 71
Priority Mail Contract 72
Priority Mail Contract 73
Priority Mail Contract 74
Priority Mail Contract 75

Priority Mail Contract 76

Priority Mail Contract 77

Priority Mail Contract 78

Priority Mail Contract 79

Priority Mail Contract 80

Priority Mail Contract 81

Priority Mail Contract 82

Priority Mail Contract 83

Priority Mail Contract 84

Priority Mail Contract 85

Priority Mail Contract 86

Priority Mail Contract 87

Priority Mail Contract 88

Priority Mail Contract 89

Priority Mail Contract 90

Priority Mail Contract 91

Priority Mail Contract 92

Priority Mail Contract 93

Priority Mail Contract 94

Priority Mail Contract 95

Priority Mail Contract 96

Priority Mail Contract 97

Priority Mail Contract 98

Priority Mail Contract 99

Priority Mail Gontract 100

Priority Mail Contract 101

Priority Mail Contract 102

Priority Mail Express & Priority Mail
Contract 9

Priority Mail Express & Priority Mail
Contract 10

Priority Mail Express & Priority Mail
Contract 11

Priority Mail Express & Priority Mail
Contract 12

Priority Mail Express & Priority Mail
Contract 13

Priority Mail Express & Priority Mail
Contract 14

Priority Mail Express & Priority Mail
Contract 15

Priority Mail Express & Priority Mail
Contract 16

Parcel Select & Parcel Return Service
Contract 3

Parcel Select & Parcel Return Service
Contract 5

Parcel Select Contract 1

Parcel Select Contract 2

Parcel Select Contract 3

Parcel Select Contract 4

Parcel Select Contract 5

Parcel Select Contract 6

Parcel Select Contract 7

Parcel Select Contract 8

Priority Mail—Non-Published Rates

Priority Mail—Non-Published Rates 1

First-Class Package Service Contract 1

First-Class Package Service Contract 3

First-Class Package Service Contract 4

First-Class Package Service Contract 5

First-Class Package Service Contract 6

First-Class Package Service Contract 7

First-Class Package Service Contract 8

First-Class Package Service Contract 9

First-Class Package Service Contract 10

First-Class Package Service Contract 11

First-Class Package Service Contract 12

First-Class Package Service Contract 13

First-Class Package Service Contract 14

First-Class Package Service Contract 15

First-Class Package Service Contract 16

First-Class Package Service Contract 17

First-Class Package Service Contract 18

First-Class Package Service Contract 19

First-Class Package Service Contract 20
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First-Class Package Service Contract 21

First-Class Package Service Contract 22

First-Class Package Service Contract 23

First-Class Package Service Contract 24

First-Class Package Service Contract 25

First-Class Package Service Contract 26

First-Class Package Service Contract 27

First-Class Package Service Contract 28

First-Class Package Service Contract 29

First-Class Package Service Contract 30

First-Class Package Service Contract 31

First-Class Package Service Contract 32

First-Class Package Service Contract 33

First-Class Package Service Contract 34

First-Class Package Service Contract 35

First-Class Package Service Contract 36

First-Class Package Service Contract 37

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 1

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 2

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 3

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 4

Priority Mail & First-Class Package Service
Contract 1

Outbound International *

Global Expedited Package Services (GEPS)
Contracts GEPS 3

Global Direct Contracts

Global Direct Contracts 1

Global Bulk Economy (GBE) Contracts

Global Plus Contracts

Global Plus 1C

Global Plus 2C

Global Reseller Expedited Package
Contracts

Global Reseller Expedited Package Services
1

Global Reseller Expedited Package Services
2

Global Reseller Expedited Package Services
3

Global Reseller Expedited Package Services
4

Global Expedited Package Services
(GEPS)—Non-Published Rates

Global Expedited Package Services
(GEPS)—Non-Published Rates 2

Global Expedited Package Services
(GEPS)—Non-Published Rates 3

Global Expedited Package Services
(GEPS)—Non-Published Rates 4

Priority Mail International Regional Rate
Boxes—Non-Published Rates

Outbound Competitive International
Merchandise Return Service Agreement
with Royal Mail Group, Ltd.

Inbound International *

International Business Reply Service
(IBRS) Competitive Contracts

International Business Reply Service
Competitive Contract 1

International Business Reply Service
Competitive Contract 3

Inbound Direct Entry Contracts with
Customers

Inbound Direct Entry Contracts with
Foreign Postal Administrations

Inbound Direct Entry Contracts with
Foreign Postal Administrations

Inbound Direct Entry Contracts with
Foreign Postal Administrations 1

Inbound EMS

Inbound EMS 2

Inbound Air Parcel Post (at non-UPU rates)
Royal Mail Group Inbound Air Parcel Post
Agreement
Inbound Competitive Multi-Service
Agreements with Foreign Postal
Operators 1
Special Services*
Address Enhancement Services
Greeting Cards, Gift Cards, and Stationery
International Ancillary Services
International Money Transfer Service—
Outbound
International Money Transfer Service—
Inbound
Premium Forwarding Service
Shipping and Mailing Supplies
Post Office Box Service
Competitive Ancillary Services
Nonpostal Services*
Advertising
Licensing of Intellectual Property other
than Officially Licensed Retail Products
(OLRP)
Mail Service Promotion
Officially Licensed Retail Products (OLRP)
Passport Photo Service
Photocopying Service
Rental, Leasing, Licensing or other Non-
Sale Disposition of Tangible Property
Training Facilities and Related Services
USPS Electronic Postmark (EPM) Program
Market Tests*
Metro Post
International Merchandise Return Service
(IMRS)—Non-Published Rates
Customized Delivery

Shoshana M. Grove,
Secretary.

[FR Doc. 2014-30565 Filed 12—-30-14; 8:45 am]
BILLING CODE 7710-FW-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 403, 405, 410, 411, 412,
413, 414, 425, 489, 495, and 498

[CMS—1612—CN]
RIN 0938-AS12

Medicare Program; Revisions to
Payment Policies Under the Physician
Fee Schedule, Clinical Laboratory Fee
Schedule, Access to Identifiable Data
for the Center for Medicare and
Medicaid Innovation Models & Other
Revisions to Part B for CY 2015;
Corrections

AGENCY: Centers for Medicare &

Medicaid Services (CMS), HHS.

ACTION: Correction of final rule with
comment period.

SUMMARY: This document corrects
technical errors that appeared in the
final rule with comment period
published in the Federal Register on

November 13, 2014, entitled “Medicare
Program; Revisions to Payment Policies
Under the Physician Fee Schedule,
Clinical Laboratory Fee Schedule,
Access to Identifiable Data for the
Center for Medicare and Medicaid
Innovation Models & Other Revisions to
Part B for CY 2015.”

DATES: The correcting document is
effective January 1, 2015.

FOR FURTHER INFORMATION CONTACT:
Melissa Heesters (410) 786—-0618, for
issues related to reports of payments or
other transfers of value to covered
recipients.

Amy Gruber (410) 786—-1542, for
issues related to changes in geographic
area designations for ambulance
payment.

SUPPLEMENTARY INFORMATION:

I. Background

In FR Doc. 2014-26183 of November
13, 2014 (79 FR 67547 through 68092),
there were a number of technical errors
that are identified and corrected in the
Correction of Errors section below.
These corrections are effective January
1, 2015. We note that the ambulance fee
schedule ZIP code files for the CY 2015
Physician Fee Schedule (PFS) final rule
with comment period as corrected in
this correction notice are available on
the CMS Web site at http://
www.cms.gov/Medicare/Medicare-Fee-
for-Service-Payment/
AmbulanceFeeSchedule/index.html.

II. Summary of Errors

A. Summary of Errors in the Preamble

On page 67548, we inadvertently only
listed §403.904(c)(8) with a compliance
date of January 1, 2016 for new data
collection requirements. However, all of
the changes in § 403.904 are effective
January 1, 2016.

On pages 67747, 67749, 67750 and
67993 in our discussion of the updated
Zip code analysis based on OMB’s
revised delineations and updated Rural-
Urban Commuting Area (RUCA) codes,
the percentages and totals of the ZIP
codes changing from urban to rural and
from rural to urban, the percentages and
totals of the ZIP codes not changed, and
the referenced state impacts are
incorrect due to a technical error in the
application of the updated RUCA codes.
In addition, the total number of ZIP
codes is incorrect.

On pages 67748 through 67749, in
Table 47: Updated ZIP Codes Analysis
Based on OMB’s Revised Delineations
and Updated RUCA Codes, the totals
and percentages of the ZIP codes
changing from urban to rural and from
rural to urban, and the totals and
percentages of the ZIP codes not
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changed are incorrect in certain rows of
the table due to a technical error in the
application of the updated RUCA codes.
In addition, the total number of ZIP
codes in East Missouri and the total
number of ZIP codes in the country are
incorrect.

B. Summary and Correction of Errors on
the CMS Web Site

As discussed in section IL.A. of this
correcting document, as a result of a
technical error in the application of the
updated RUCA codes, certain ZIP code
data in Table 47 of the CY 2015 PFS
final rule with comment period and the
updated analysis of this data in that
final rule with comment period were
incorrect. For the same reason, there
were errors in the ambulance fee
schedule ZIP code files that were made
available on the CMS Web site. These
errors are corrected in the revised ZIP
code files available on the CMS Web site
at http://www.cms.gov/Medicare/
Medicare-Fee-for-Service-Payment/
AmbulanceFeeSchedule/index.html.

III. Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register to provide a period for public
comment before the provisions of a rule
take effect in accordance with section
553(b) of the Administrative Procedure
Act (APA) (5 U.S.C. 553(b)). However,
we can waive this notice and comment
procedure if the Secretary finds, for
good cause, that the notice and
comment process is impracticable,
unnecessary, or contrary to the public
interest, and incorporates a statement of
the finding and the reasons therefore in
the notice.

Section 553(d) of the APA ordinarily
requires a 30-day delay in the effective
date of final rules after the date of their
publication in the Federal Register.
This 30-day delay in effective date can
be waived, however, if an agency finds
for good cause that the delay is
impracticable, unnecessary, or contrary

incorporates a statement of the findings
and its reasons in the rule issued.

This document merely corrects
typographical and technical errors in
the preamble of the CY 2015 PFS final
rule with comment period. The
provisions of that final rule with
comment period have been subjected to
notice and comment procedures. The
corrections contained in this document
are consistent with, and do not make
substantive changes to, the policies and
payment methodologies that were
adopted in the CY 2015 PFS final rule
with comment period. As a result, the
corrections made through this correcting
document are intended to ensure that
the CY 2015 PFS final rule with
comment period accurately reflects the
policies adopted in that rule. Therefore,
we find for good cause that it is
unnecessary and would be contrary to
the public interest to undertake further
notice and comment procedures to
incorporate the corrections in this
document into the CY 2015 PFS final
rule with comment period. For the same
reasons, we find that there is good cause
to waive the 30-day delay in the
effective date for these corrections.

Further, we believe that it is in the
public interest to ensure that the CY
2015 PFS final rule with comment
period accurately reflects our policies as
of the date they take effect. Therefore,
we find that delaying the effective date
of these corrections beyond the effective
date of the final rule with comment
period would be contrary to the public
interest. In so doing, we find good cause
to waive the 30-day delay in effective
date.

IV. Correction of Errors

In FR Doc. 2014—-26183 of November
13, 2014 (79 FR 67547), make the
following corrections:

A. Correction of Errors in the Preamble

1. On page 67548, first column, fourth
full paragraph, line 3, remove “(c)(8)”.
2. On page 67747, second column,

a. Line 6, the phrase 42,918 ZIP
codes” is corrected to read 42,919 ZIP
codes”.

b. Line 9, the phrase “approximately
92.02” is corrected to read
“approximately 95.22”.

c. Line 14, the phrase “from rural to
urban (3,038 is corrected to read “from
rural to urban (1,600”.

d. Line 15, the phrase “or 7.08
percent)” is corrected to read “or 3.73
percent)”.

e. Line 16, the phrase “(387 or 0.90
percent)” is corrected to read ““(451 or
1.05 percent).”.

f. Line 21, the phrase “providers and
suppliers in 387 ZIP” is corrected to
read “providers and suppliers in 451
ZIP”.

3. On page 67747, third column,

a. Line 1, the phrase “codes within 41
states” is corrected to read “codes
within 42 states”.

b. Line 6, the phrase ‘‘state of
California” is corrected to read “‘state of
Ohio”.

c. Line 8, the phrase ““a total of 43, or
1.58 percent” is corrected to read “a
total of 54, or 3.63 percent.”.

d. Line 9, the phrase “providers and
suppliers in 3, 038 ZIP” is corrected to
read “providers and suppliers in 1,600
ZIP”.

e. Line 10, the phrase “within 46
states” is corrected to read “within 44
states”’.

f. Line 15, the phrase “The state of
Pennsylvania has” is corrected to read
“The state of West Virginia has”.

g. Line 17, the phrase “urban (293, or
13.06 percent)” is corrected to read
“urban (149, or 15.92 percent).”.

h. Lines 17 through 21, the phrase “,
while West Virginia has the greatest
percentage of ZIP codes changing from
rural to urban (269 Zip codes, or 28.74
percent)” is removed.

4. On pages 67748 through 67749,
Table 47: Updated ZIP Codes Analysis
Based on OMB’s Revised Delineations
and Updated RUCA Codes, the table is

to the public interest, and the agency first full paragraph, corrected to read as follows:
Total ZIP Total ZIP
State/ Total ZIP codes Percentage of codes Percentage of | Total ZIP Pe:g?aﬂt%lgpe of
Territory * codes changed total ZIP changed total ZIP codes not codes not
rural to codes urban to codes changed changed
urban rural 9
276 0 0.00 0 0.00 276 100.00
854 43 5.04 8 0.94 803 94.03
725 19 2.62 9 1.24 697 96.14
1 0 0.00 0 0.00 1 100.00
569 21 3.69 7 1.23 541 95.08
2723 85 3.12 43 1.58 2595 95.30
677 4 0.59 9 1.33 664 98.08
445 37 8.31 0 0.00 408 91.69
303 0 0.00 0 0.00 303 100.00
99 6 6.06 0 0.00 93 93.94
63 0 0.00 0 0.00 63 100.00
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Total ZIP Total ZIP
State/ Total ZIP codes Percentage of codes Percentage of | Total ZIP Pe:gtteaﬂtaz%;g of
Territory * codes changed total ZIP changed total ZIP codes not codes not
rural to codes urban to codes changed changed
urban rural
857 35 4.08 4 0.47 818 95.45
1513 69 4.56 9 0.59 1435 94.84
4 0 0.00 0 0.00 4 100.00
1032 47 4.55 4 0.39 981 95.06
21 0 0.00 0 0.00 21 100.00
143 9 6.29 3 2.10 131 91.61
1080 20 1.85 3 0.28 1057 97.87
335 0 0.00 0 0.00 335 100.00
1628 68 4.18 7 0.43 1553 95.39
1000 33 3.30 20 2.00 947 94.70
1030 30 2.91 5 0.49 995 96.60
739 69 9.34 1 0.14 669 90.53
751 8 1.07 9 1.20 734 97.74
630 69 10.95 0 0.00 561 89.05
505 5 0.99 12 2.38 488 96.63
2 0 0.00 0 0.00 2 100.00
1185 22 1.86 21 1.77 1142 96.37
1043 31 2.97 7 0.67 1005 96.36
3 0 0.00 0 0.00 3 100.00
541 14 2.59 1 0.18 526 97.23
411 0 0.00 3 0.73 408 99.27
1101 87 7.90 10 0.91 1004 91.19
419 2 0.48 0 0.00 417 99.52
632 7 1.11 6 0.95 619 97.94
292 0 0.00 2 0.68 290 99.32
747 1 0.13 2 0.27 744 99.60
438 4 0.91 2 0.46 432 98.63
257 1 0.39 2 0.78 254 98.83
2246 84 3.74 42 1.87 2120 94.39
1487 23 1.55 54 3.63 1410 94.82
791 5 0.63 7 0.88 779 98.48
495 26 5.25 9 1.82 460 92.93
2244 129 5.75 38 1.69 2077 92.56
177 21 11.86 0 0.00 156 88.14
2 0 0.00 0 0.00 2 100.00
91 2 2.20 1 1.10 88 96.70
543 47 8.66 2 0.37 494 90.98
418 0 0.00 1 0.24 417 99.76
814 52 6.39 12 1.47 750 92.14
2726 64 2.35 32 1.17 2630 96.48
359 2 0.56 0 0.00 357 99.44
1277 98 7.67 19 1.49 1160 90.84
16 0 0.00 0 0.00 16 100.00
309 3 0.97 0 0.00 306 99.03
744 17 2.28 6 0.81 721 96.91
919 19 2.07 5 0.54 895 97.39
711 11 1.55 7 0.98 693 97.47
342 2 0.58 3 0.88 337 98.54
936 149 15.92 3 0.32 784 83.76
198 0 0.00 1 0.51 197 99.49
TOTALS ..o 42919 1600 3.73 451 1.05 40868 95.22

*ZIP code analysis includes U.S. States and Territories (FM—Federated States of Micronesia, GU—Guam, MH—Marshall Islands, MP—North-
ern Mariana Islands, PW—Palau, AS—American Samoa; VI—Virgin Islands; PR—Puerto Rico). Missouri is divided into east and west regions
due to work distribution of the Medicare Administrative Contractors (MACs): EM—East Missouri, WM—West Missouri. Johnson and Wyandotte
counties in Kansas were changed as of January 2010 to East Kansas (EK) and the rest of the state is West Kansas (WK).

5. On page 67749, third column, first
partial paragraph,

a. Line 4, the phrase “indicates that
3,038 ZIP codes” is corrected to read
“indicates that 1,600 ZIP codes”.

b. Line 9, the phrase “analysis
indicates 387 ZIP codes” is corrected to

39

read ‘“analysis indicates 451 ZIP codes”.

6. On page 67750, second column,
second full paragraph,

a. Line 4, the phrase ““(a total of 3,425
ZIP codes” is corrected to read ““(a total
of 2,051 ZIP codes”.

b. Line 6, the phrase “42,918 ZIP
codes, or 7.98 percent)” is corrected to
read “42,919 ZIP codes, or 4.78
percent)”.

7. On page 67993, first column, third
full paragraph,

a. Line 2, the phrase “approximately
92.02” is corrected to read
“approximately 95.22”.

b. Line 7, the phrase “‘from rural to
urban (3,038 is corrected to read ‘“‘from
rural to urban (1,600”.

c. Line 8, the phrase “or 7.08
percent)” is corrected to read “or 3.73
percent)”.
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d. Line 9, the phrase ““(387 or 0.90
percent)” is corrected to read ““(451 or
1.05 percent).”.

e. Line 14, the phrase “providers and
suppliers in 387 ZIP” is corrected to
read “providers and suppliers in 451
ZIP”.

f. Line 15, the phrase “codes within
41 states” is corrected to read ‘“‘codes
within 42 states”.

g. Line 21, the phrase “3,038 ZIP
codes within 46 states” is corrected to

read ‘1,600 ZIP codes within 44 states”.

Dated: December 23, 2014.
C’Reda Weeden,

Executive Secretary to the Department,
Department of Health and Human Services.

[FR Doc. 2014-30663 Filed 12—-30-14; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2014-0002; Internal
Agency Docket No. FEMA-8363]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date. Also, information
identifying the current participation
status of a community can be obtained
from FEMA’s Community Status Book
(CSB). The CSB is available at http://
www.fema.gov/fema/csb.shtm.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a

particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Federal Insurance and Mitigation
Administration, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472, (202) 646—2953.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management measures aimed
at protecting lives and new construction
from future flooding. Section 1315 of
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits the sale of NFIP flood
insurance unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed in this document no
longer meet that statutory requirement
for compliance with program
regulations, 44 CFR part 59.
Accordingly, the communities will be
suspended on the effective date in the
third column. As of that date, flood
insurance will no longer be available in
the community. We recognize that some
of these communities may adopt and
submit the required documentation of
legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
to be eligible for the sale of NFIP flood
insurance. A notice withdrawing the
suspension of such communities will be
published in the Federal Register.

In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHASs) in these communities.
The date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may be provided for construction
or acquisition of buildings in identified
SFHAs for communities not
participating in the NFIP and identified
for more than a year on FEMA’s initial
FIRM for the community as having
flood-prone areas (section 202(a) of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and

public comment procedures under 5
U.S.C. 553(b), are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, Section 1315, 42
U.S.C. 4022, prohibits flood insurance
coverage unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed no longer comply
with the statutory requirements, and
after the effective date, flood insurance
will no longer be available in the
communities unless remedial action
takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64
Flood insurance, Floodplains.
Accordingly, 44 CFR part 64 is

amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.
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§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

Daéeé:ert?in
; Effective date Current edera
State and location ComNrr(;unlty authorization/cancellation of sale of effective isf'f)tﬁgg?
flood insurance in community map date available
in SFHAs
Region lI
Maryland:
Caroline County, Unincorporated Areas ... 240130 | June 18, 1974, Emerg; October 15, 1980, | January 16, January 16,
Reg; January 16, 2015, Susp. 2015. 2015.
Denton, Town of, Caroline County ........... 240104 | September 24, 1974, Emerg; December 18, | *.....do ........... Do.
1979, Reg; January 16, 2015, Susp.
Federalsburg, Town of, Caroline and Dor- 240013 | November 5, 1971, Emerg; March 15, 1977, | ...... do .. Do.
chester Counties. Reg; January 16, 2015, Susp.
Greensboro, Town of, Caroline County .... 240014 | December 27, 1974, Emerg; November 1, | ...... do .. Do.
1979, Reg; January 16, 2015, Susp.
Hillsboro, Town of, Caroline County ......... 240111 | February 27, 1975, Emerg; February 12, | ..... (o [c IR Do.
1982, Reg; January 16, 2015, Susp.
Pennsylvania:
Bellefonte, Borough of, Centre County ..... 420257 | March 30, 1973, Emerg; February 2, 1977, | ...... do .. Do.
Reg; January 16, 2015, Susp.
Benner, Township of, Centre County ....... 421460 | April 7, 1975, Emerg; June 5, 1989, Reg; | ...... (o [c IR Do.
January 16, 2015, Susp.
Howard, Borough of, Centre County ........ 420263 | May 13, 1975, Emerg; August 3, 1989, Reg; | ...... [o [c IR Do.
January 16, 2015, Susp.
Howard, Township of, Centre County ...... 421464 | February 9, 1976, Emerg; August 3, 1989, | ...... [o [c IR Do.
Reg; January 16, 2015, Susp.
Liberty, Township of, Centre County ........ 421196 | April 13, 1976, Emerg; June 5, 1989, Reg; | ...... [o [ T Do.
January 16, 2015, Susp.
Marion, Township of, Centre County ........ 421465 | July 29, 1975, Emerg; November 2, 1984, | ...... [o [o JUUUTII Do.
Reg; January 16, 2015, Susp.
Spring, Township of, Centre County ........ 420269 | October 13, 1972, Emerg; April 15, 1977, | ..... (o [c IR Do.
Reg; January 16, 2015, Susp.
Virginia:
Virginia Beach, City of, Independent City 515531 | September 11, 1970, Emerg; April 23, 1971, | ...... (o [c IR Do.
Reg; January 16, 2015, Susp.
York County, Unincorporated Areas ......... 510182 | October 5, 1973, Emerg; December 16, 1988, | ...... [o [ UUTIIN Do.
Reg; January 16, 2015, Susp.
Region V
Indiana:
Burlington, Town of, Carroll County ......... 180318 | March 21, 1977, Emerg; June 8, 1984, Reg; | ...... [o [c IR Do.
January 16, 2015, Susp.
Carroll County, Unincorporated Areas ...... 180019 | October 28, 1975, Emerg; November 15, | ...... [o [o TS Do.
1989, Reg; January 16, 2015, Susp.
Delphi, City of, Carroll County ................. 180020 | July 25, 1975, Emerg; August 1, 1995, Reg; | ...... [o [c IR Do.
January 16, 2015, Susp.
Flora, Town of, Carroll County ................. 180021 | April 9, 1975, Emerg; November 1, 1995, | ..... (o [c IR Do.
Reg; January 16, 2015, Susp.
Michigan:
Belding, City of, lonia County ................... 260096 | February 10, 1976, Emerg; June 17, 1986, | ...... [o [o UUTIIN Do.
Reg; January 16, 2015, Susp.
Danby, Township of, lonia County ........... 261438 | November 22, 2013, Emerg; N/A, Reg; Janu- | ...... [o [c IR Do.
ary 16, 2015, Susp.
Easton, Township of, lonia County ........... 260727 | June 28, 1982, Emerg; May 25, 1984, Reg; | ...... do .. Do.
January 16, 2015, Susp.
lonia, City of, lonia County ...........ccceneee. 260097 | April 28, 1975, Emerg; November 2, 1983, | ...... [o [o I Do.
Reg; January 16, 2015, Susp.
lonia, Township of, lonia County .............. 260832 | January 22, 1991, Emerg; May 2, 1999, Reg; | ...... do .. Do.
January 16, 2015, Susp.
Lake Odessa, Village of, lonia County ..... 260419 | October 22, 1975, Emerg; September 29, | ...... do e Do.
1986, Reg; January 16, 2015, Susp.
Lyons, Village of, lonia County ................. 261440 | October 22, 2013, Emerg; N/A, Reg; January | ...... [o [c IR Do.
16, 2015, Susp.
Muir, Village of, lonia County ................... 260916 | June 20, 1994, Emerg; November 6, 1996, | ...... do .. Do.
Reg; January 16, 2015, Susp.
Portland, City of, lonia County .................. 260574 | September 5, 1975, Emerg; May 1, 1984, | ..... [o [c IR Do.

Reg; January 16, 2015, Susp.
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Daée dc:ert'ilin
. Effective date Current edera
State and location ComNr‘r;unlty authorization/cancellation of sale of effective a;]sos'lsotﬁggf
flood insurance in community map date available
in SFHAs
Portland, Township of, lonia County ........ 260831 | January 22, 1991, Emerg; June 16, 1992, | ..... [o [c IR Do.
Reg; January 16, 2015, Susp.
Saranac, Village of, lonia County ............. 260421 | September 3, 1976, Emerg; June 17, 1986, | ...... do e Do.
Reg; January 16, 2015, Susp.
Region VII
Missouri:
Canton, City of, Lewis County .................. 290204 | March 25, 1974, Emerg; February 1, 1977, | ..... [o [o JUUUT Do.
Reg; January 16, 2015, Susp.
Lewis County, Unincorporated Areas ....... 290844 | June 18, 1982, Emerg; September 1, 1989, | ...... [o [o JUUUT Do.
Reg; January 16, 2015, Susp.
Region Vil
Montana:
Darby, Town of, Ravalli County ................ 300062 | N/A, Emerg; November 2, 1998, Reg; Janu- | ...... do .. Do.
ary 16, 2015, Susp.
Hamilton, City of, Ravalli County .............. 300186 | N/A, Emerg; November 10, 1989, Reg; Janu- | ...... do .. Do.
ary 16, 2015, Susp.
Ravalli County, Unincorporated Areas ..... 300061 | April 11, 1978, Emerg; July 19, 1982, Reg; | ...... (o [c IR Do.
January 16, 2015, Susp.
Stevensville, City of, Ravalli County ......... 300181 | N/A, Emerg; November 16, 2012, Reg; Janu- | ...... do .. Do.
ary 16, 2015, Susp.
North Dakota:
Argusville, City of, Cass County ............... 380639 | April 25, 1980, Emerg; February 19, 1986, | ...... [o [c IR Do.
Reg; January 16, 2015, Susp.
Barnes, Township of, Cass County .......... 380256 | December 27, 1976, Emerg; September 27, | ...... [o [ T Do.
1985, Reg; January 16, 2015, Susp.
Briarwood, City of, Cass County .............. 380651 | April 2, 1982, Emerg; September 27, 1985, | ...... [o [ T Do.
Reg; January 16, 2015, Susp.
Fargo, City of, Cass County .........cc.ccecueue 385364 | April 10, 1970, Emerg; April 30, 1971, Reg; | ...... do s Do.
January 16, 2015, Susp.
Frontier, City of, Cass County .................. 380347 | February 14, 2012, Emerg; N/A, Reg; Janu- | ...... [o [ T Do.
ary 16, 2015, Susp.
Harwood, City of, Cass County ................ 380338 | April 11, 1978, Emerg; September 30, 1980, | ...... [o [ T Do.
Reg; January 16, 2015, Susp.
Harwood, Township of, Cass County ....... 380259 | March 23, 1978, Emerg; October 15, 1980, | ...... [o [ T Do.
Reg; January 16, 2015, Susp.
Horace, City of, Cass County ................... 380022 | November 28, 1975, Emerg; July 2, 1981, | ...... [o [ T Do.
Reg; January 16, 2015, Susp.
Mapleton, Township of, Cass County ....... 380262 | March 8, 1978, Emerg; October 1, 1986, Reg; | ...... [o [ T Do.
January 16, 2015, Susp.
North River, City of, Cass County ............ 380623 | March 29, 1979, Emerg; September 27, 1985, | ...... [o [ T Do.
Reg; January 16, 2015, Susp.
Oxbow, City of, Cass County .........c.c....... 380681 | N/A, Emerg; November 10, 1989, Reg; Janu- | ...... [o [ T Do.
ary 16, 2015, Susp.
Pleasant, Township of, Cass County ....... 380263 | March 21, 1978, Emerg; February 3, 1982, | ...... [o [o I Do.
Reg; January 16, 2015, Susp.
Prairie Rose, City of, Cass County ........... 380655 | July 12, 1982, Emerg; June 29, 1985, Reg; | ...... [o [o I Do.
January 16, 2015, Susp.
Raymond, Township of, Cass County ...... 380261 | March 24, 1978, Emerg; October 1, 1986, | ...... [o [o I Do.
Reg; January 16, 2015, Susp.
Reed, Township of, Cass County ............. 380257 | December 27, 1977, Emerg; October 15, | ...... [o [o I Do.
1980, Reg; January 16, 2015, Susp.
Reiles Acres, City of, Cass County .......... 380324 | March 22, 1978, Emerg; September 30, 1987, | ...... [o [o I Do.
Reg; January 16, 2015, Susp.
Stanley, Township of, Cass County ......... 380258 | May 7, 1976, Emerg; July 5, 1982, Reg; Jan- | ...... do s Do.
uary 16, 2015, Susp.
Warren, Township of, Cass County .......... 380265 | February 20, 1978, Emerg; May 1, 1986, | ...... [o [o I Do.
Reg; January 16, 2015, Susp.
West Fargo, City of, Cass County ............ 380024 | December 6, 1973, Emerg; April 17, 1978, | ...... [o [o I Do.

Reg; January 16, 2015, Susp.

* do =Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.
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Dated: December 4, 2014.
David L. Miller,

Associate Administrator, Federal Insurance
and Mitigation Administration, Department
of Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2014-30545 Filed 12—30-14; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2014-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1-percent-annual-
chance) Flood Elevations (BFEs) and
modified BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection

at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—4064, or (email)
Luis.Rodriguez3@fema.dhs.gov.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and 90
days have elapsed since that
publication. The Deputy Associate
Administrator for Mitigation has
resolved any appeals resulting from this
notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Dated: December 11, 2014.
Roy E. Wright,
Deputy Associate Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
Flooding source(s) Location of referenced elevation #Depth in feet Communities affected
above ground
A Elevation in
meters (MSL)
Modified
Ottawa County, Ohio, and Incorporated Areas
Docket Nos.: FEMA-B-1178
Ayers Creek (backwater effects | Approximately 0.5 mile downstream of Billman Road ........ +597 | Unincorporated Areas of Ot-
from Crane Creek). tawa County.
Approximately 530 feet downstream of Private Drive ........ +597
Crane Creek Tributary (back- Approximately 0.4 mile downstream of Billman Road ........ +598 | Unincorporated Areas of Ot-
water effects from Crane tawa County.
Creek).
Approximately 570 feet downstream of Billman Road ........ +598
Indian Creek (backwater effects | Approximately 0.4 mile downstream of Portage River +591 | Unincorporated Areas of Ot-
from Little Portage River). Road. tawa County.
Approximately 0.6 mile downstream of Harris Salem Road +591
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* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
Flooding source(s) Location of referenced elevation #Depth in feet Communities affected
above ground
A Elevation in
meters (MSL)
Modified
Lake Erie ....ccccoovriiiiiiiiiieece At the east side of Poplar Street ...........ccccovveiinieiiniecnens +577 | City of Port Clinton, Unincor-
porated Areas of Ottawa
County, Village of Put-In-
Bay.
At the Lucas County boundary ........ccccceevereeneniiencnieenenns +578
Little Portage River (backwater | Approximately 62 feet downstream of Muddy Creek Road +577 | Unincorporated Areas of Ot-
effects from Lake Erie). tawa County.
Approximately 1.1 miles upstream of Muddy Creek Road +577
Portage River .......c.ccccoeiiiienen. Approximately 1.3 miles downstream of Locust Street ...... +578 | Village of Oak Harbor.
Approximately 1.2 miles downstream of Locust Street ...... +578
South Branch Turtle Creek Trib- | Approximately 0.8 mile downstream of Private Drive ......... +597 | Unincorporated Areas of Ot-
utary (backwater effects from tawa County.
South Branch Turtle Creek).
Approximately 0.6 mile downstream of Private Drive ......... +597

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Port Clinton

ADDRESSES:

Maps are available for inspection at 1868 East Perry Street, Port Clinton, OH 43452.

Unincorporated Areas of Ottawa County

Maps are available for inspection at 315 Madison Street, Port Clinton, OH 43452.

Village of Oak Harbor

Maps are available for inspection at 146 Church Street, Oak Harbor, OH 43449.

Village of Put-In-Bay

Maps are available for inspection at 157 Concord Avenue, Put-In-Bay, OH 43456.

[FR Doc. 2014-30537 Filed 12—30-14; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 223 and 224
[Docket No. 130501429-4999-03]
RIN 0648-XC659

Endangered and Threatened Wildlife
and Plants; Final Rule To Revise the
Code of Federal Regulations for
Species Under the Jurisdiction of the
National Marine Fisheries Service;
Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correcting
amendments.

SUMMARY: This document contains
technical corrections for errors in a rule
related to Endangered Species Act (ESA)
protections for distinct population
segments (DPSs) of the loggerhead sea

turtle (Caretta caretta). The “Final Rule
to Revise the Code of Federal
Regulations (CFR) for Species Under the
Jurisdiction of the National Marine
Fisheries Service” revised the CFR
tables that list threatened and
endangered species under the ESA.
During that process, we incorrectly
revised the descriptions of listed entities
for the DPSs of the loggerhead sea turtle
in a manner that differs from the
original listing descriptions. In this
document, we correct the descriptions
of the DPSs in the CFR tables. We also
add cross-references to recently
designated critical habitat of the
Northwest Atlantic Ocean DPS of the
loggerhead sea turtle.

DATES: Effective on December 31, 2014.
FOR FURTHER INFORMATION CONTACT:
Jennifer Schultz at (301) 427—8443, or
Angela Somma at (301) 427-8474.
SUPPLEMENTARY INFORMATION:

Background

On April 14, 2014, we, NMFS, issued
the “Final Rule to Revise the Code of
Federal Regulations for Species Under
the Jurisdiction of the National Marine
Fisheries Service” (79 FR 20802) to
clarify and update the descriptions and
associated protections for species that

are listed as threatened or endangered
under the ESA. These revisions changed
the format and content of the tables,
which list and describe threatened and
endangered species under NMFS’
jurisdiction at 50 CFR 223.102(e) and 50
CFR 224.101(h), respectively. For
example, the table columns previously
labeled, “where listed”” are now labeled
“description of listed entity,” and the
columns labeled, ““critical habitat”” now
cite the specific section in 50 CFR part
226, where the critical habitat
description is found.

During this process, we incorrectly
revised the descriptions of the listed
entities for the DPSs of the loggerhead
sea turtle. For example, we changed the
description of listed entity from
“Northwest Atlantic Ocean north of the
equator, south of 60° N. Lat., and west
of 40° W. Long.,” to “loggerhead sea
turtles originating from the Northwest
Atlantic Ocean west of 40° W. Long.”
Therefore, this document amends the
tables by correcting the descriptions of
listed entities for the DPSs of the
loggerhead sea turtle to reflect the
original listing description published in
the CFR. There was one mistake in the
original listing (76 FR 58868, September
22, 2011). The Southwest Indian Ocean



78724

Federal Register/Vol. 79, No. 250/ Wednesday, December 31, 2014 /Rules and Regulations

DPS includes loggerhead sea turtles
originating from the Southwest Indian
Ocean north of the equator, south of 30°
N. Lat., east of 20° E. Long., and west

of 80° E. Long; the original listing
incorrectly indicated, “west of 20° E.
Long., and east of 80° E. Long.”

On July 10, 2014, NMFS and USFWS
issued separate final rules to designate
critical habitat for marine and terrestrial
habitat, respectively, for the Northwest
Atlantic Ocean DPS of the loggerhead
sea turtle (79 FR 39855 and 79 FR
39755, respectively). At that time, we
did not update the column labeled
“critical habitat,” in the table in 50 CFR
223.102(e) to cross reference these new
rules. Therefore, this document also
corrects the table by citing the critical
habitat designations in 50 CFR 226.223
and 50 CFR 17.95(c) in the column of
the table in 50 CFR 223.102(e).

Classification

This correction does not alter or
revise in any way the threatened or
endangered species statuses or critical
habitat designations for the DPSs of the

loggerhead sea turtle. Therefore, the
Assistant Administrator for Fisheries,
NOAA, finds good cause to waive
requirement to provide prior public
notice and comment.

Need for Correction
As published, the final regulations

contain errors which may prove to be
misleading and need to be clarified.

List of Subjects
50 CFR Part 223

Threatened marine and anadromous
species.

50 CFR Part 224

Endangered marine and anadromous
species.

Dated: December 22, 2014.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

Accordingly, 50 CFR parts 223 and
224 are corrected by making the
following correcting amendments:

PART 223—THREATENED MARINE
AND ANADROMOUS SPECIES

m 1. The authority citation for part 223
continues to read as follows:

Authority: 16 U.S.C. 1531-1543; subpart B,
§223.201-202 also issued under 16 U.S.C.
1361 et seq.; 16 U.S.C. 5503(d) for
§223.206(d)(9).

m 2.In §223.102(e), revise the table
entries for ““Sea turtle, loggerhead
(Northwest Atlantic Ocean DPS)”’, “Sea
turtle, loggerhead (South Atlantic Ocean
DPS)”, “Sea turtle, loggerhead
(Southeast Indo-Pacific Ocean DPS)”,
and “Sea turtle, loggerhead (Southwest
Indian Ocean DPS)” to read as follows:

§223.102 Enumeration of threatened
marine and anadromous species.

* * * * *

(e) * *x %

Species ! Citation(s) for listing Critical ESA rules
Common name Scientific name Description of listed entity determination(s) habitat
Sea Turtles 2

Sea turtle, logger- Caretta caretta ......... Loggerhead sea turtles originating from the 76 FR 58868, Sep 17.95(c), 223.205,
head (Northwest Northwest Atlantic Ocean north of the 22, 2011. 226.223 223.206,
Atlantic Ocean equator, south of 60° N. Lat., and west 223.207.
DPS). of 40° W. Long.

Sea turtle, logger- Caretta caretta ......... Loggerhead sea turtles originating from the 76 FR 58868, Sep NA 223.205,
head (South Atlan- South Atlantic Ocean south of the equa- 22, 2011. 223.206,
tic Ocean DPS). tor, north of 60° S. Lat., west of 20° E. 223.207.

Long., and east of 67° W. Long.

Sea turtle, logger- Caretta caretta ......... Loggerhead sea turtles originating from the 76 FR 58868, Sep NA 223.205,
head (Southeast Southeast Indian Ocean south of the 22, 2011. 223.206,
Indo-Pacific Ocean equator, north of 60° S. Lat., and east of 223.207
DPS). 80° E. Long.; South Pacific Ocean south

of the equator, north of 60° S. Lat., and
west of 141° E. Long.

Sea turtle, logger- Caretta caretta ......... Loggerhead sea turtles originating from the 76 FR 58868, Sep NA 223.205,
head (Southwest Southwest Indian Ocean north of the 22, 2011. 223.206,
Indian Ocean DPS). equator, south of 30° N. Lat., east of 20° 223.207

E. Long., and west of 80° E. Long.

1 Species includes taxonomic species, subspecies, distinct population segments (DPSs) (for a policy statement, see 61 FR 4722, February 7,
1996), and evolutionarily significant units (ESUs) (for a policy statement, see 56 FR 58612, November 20, 1991).
2 Jurisdiction for sea turtles by the Department of Commerce, National Oceanic and Atmospheric Administration, National Marine Fisheries

Service, is limited to turtles while in the water.
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* * * * *

PART 224—ENDANGERED MARINE
AND ANADROMOUS SPECIES

m 3. The authority citation for part 224
continues to read as follows:

Authority: 16 U.S.C. 1531-1543 and 16
U.S.C. 1361 et seq.

m 4.In §224.101(h), revise the table
entries for “Sea turtle, loggerhead
(Mediterranean Sea DPS)”, “Sea turtle,
loggerhead (North Indian Ocean DPS)”,
“Sea turtle, loggerhead (North Pacific
Ocean DPS)”, “Sea turtle, loggerhead
(Northeast Atlantic Ocean DPS)”’, and

“Sea turtle, loggerhead (South Pacific
Ocean DPS)” to read as follows:

§224.101 Enumeration of endangered
marine and anadromous species.
* * * * *

(h)* L

Species Citation(s) for listing Critical ESA rules
Common name Scientific name Description of listed entity determination(s) habitat
Sea Turtles?
Sea turtle, logger- Caretta caretta ....... Loggerhead sea turtles originating from 76 FR 58868, Sep NA 224.104
head (Mediterra- the Mediterranean Sea east of 5°36" 22, 2011
nean Sea DPS). W. Long.
Sea turtle, logger- Caretta caretta ....... Loggerhead sea turtles originating from 76 FR 58868, Sep NA 224.104
head (North In- the North Indian Ocean north of the 22, 2011
dian Ocean DPS). equator and south of 30° N. Lat.
Sea turtle, logger- Caretta caretta ....... Loggerhead sea turtles originating from 76 FR 58868, Sep NA 224.104
head (North Pa- the North Pacific north of the equator 22, 2011
cific Ocean DPS). and south of 60° N. Lat.
Sea turtle, logger- Caretta caretta ....... Loggerhead sea turtles originating from 76 FR 58868, Sep NA 224.104
head (Northeast the Northeast Atlantic Ocean north of 22, 2011
Atlantic Ocean the equator, south of 60° N. Lat., and
DPS). east of 40° W. Long., except in the
vicinity of the Strait of Gibraltar where
the eastern boundary is 5°36" W.
Long.
Sea turtle, logger- Caretta caretta ....... Loggerhead sea turtles originating from 76 FR 58868, Sep NA 224.104
head (South Pa- the South Pacific south of the equa- 22, 2011
cific Ocean DPS). tor, north of 60° S. Lat., west of 67°
W. Long., and east of 141° E. Long.

1 Species includes taxonomic species, subspecies, distinct population segments (DPSs) (for a policy statement, see 61 FR 4722, February 7,
1996), and evolutionarily significant units (ESUs) (for a policy statement, see 56 FR 58612, November 20, 1991).
2 Jurisdiction for sea turtles by the Department of Commerce, National Oceanic and Atmospheric Administration, National Marine Fisheries

Service, is limited to turtles while in the water.

* * * * *

[FR Doc. 2014-30677 Filed 12—30-14; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 224
RIN 0648-XZ50

Endangered and Threatened Wildlife
and Plants; Final Endangered Listing
of Five Species of Sawfish Under the
Endangered Species Act

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correction.

SUMMARY: This action corrects the
amendatory instruction to a final rule

published on December 12, 2014, which
incorrectly instructed deletion of the
U.S. Distinct Population Segment of
smalltooth sawfish (Pristis pectinata)
from the list of endangered species
under the Endangered Species Act. This
correction removes the incorrect
language from the instruction.

DATES: This final rule correction is
effective January 12, 2015.

ADDRESSES: Information regarding this
final rule may be obtained by contacting
NMFS, Endangered Species Division,
1315 East West Highway, Silver Spring,
MD 20910.

FOR FURTHER INFORMATION CONTACT: Dr.
Dwayne Meadows, NMFS, Office of
Protected Resources (301) 427—-8403.
SUPPLEMENTARY INFORMATION:

Need for Correction

In a final rule NMFS published on
December 12, 2014 (79 FR 73977) to list
5 species of sawfishes as endangered,
we incorrectly included an instruction

in the regulatory text section to delete
the entry for a prior listing for a
different sawfish (the U.S. Distinct
Population Segment of smalltooth
sawfish (Pristis pectinata)) from the list
of endangered species under the
Endangered Species Act in 50 CFR
224.101(h). On page 74005, in column 3,
amendatory instruction 2.A. is corrected
to reads as follows:

“2.In § 224.101, paragraph (h), amend
the table by:

A. Removing the “Sawfish,
largetooth” entry.”

Dated: December 19, 2014.
Samuel D. Rauch, III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2014-30596 Filed 12—30-14; 8:45 am]

BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
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rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-1093; Directorate
Identifier 2014—CE-035-AD]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Regional Aircraft Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for British
Aerospace Regional Aircraft Model
Jetstream Series 3101 and Jetstream
Model 3201 airplanes that would
supersede AD 2014-06—03. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as stress corrosion
cracking of the main landing gear spigot
housing. We are issuing this proposed
AD to require actions to address the
unsafe condition on these products.

DATES: We must receive comments on
this proposed AD by February 17, 2015.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.

and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact BAE Systems
(Operations) Ltd, Customer Information
Department, Prestwick International
Airport, Ayrshire, KA9 2RW, Scotland,
United Kingdom; phone: +44 1292
675207, fax: +44 1292 675704; email:
RApublications@baesystems.com;
Internet: http://
www.jetstreamcentral.com. You may
review copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329—4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
1093; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Taylor Martin, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4138; fax: (816) 329—4090; email:
taylor.martin@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2014-1093; Directorate Identifier
2014—-CE-035—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On March 14, 2014, we issued AD
2014-06-03, Amendment 39—17807 (79
FR 17395; March 28, 2014) (“AD 2014—
06—03”). That AD required actions
intended to address an unsafe condition
on British Aerospace Regional Aircraft
Model Jetstream Series 3101 and
Jetstream Model 3201 airplanes and was
based on mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country.

Since we issued AD 2014—06-03,
corrosion was found on an airplane at
the top outer edge of the forward spigot
housing and extended along the top of
the spigot housing. BAE Systems
(Operations) Limited issued new service
information to ensure the spigot cap is
positioned correctly and to include
inspection instructions for movement of
the special washer and instructions for
addressing any corrosion that may be
found.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD No.
2014-0239, dated November 3, 2014
(referred to after this as “the MCAI”’), to
correct an unsafe condition for the
specified products. The MCALI states:

Several cases of stress corrosion cracking of
DTD 5094 standard Main Landing Gear
(MLG) cylinders have been reported on
Jetstream Series 3200 and 3100 aeroplanes.
Prompted by these findings, The United
Kingdom (UK) Civil Aviation Authority
(CAA) issued AD 003-01-86 to require visual
and non-destructive testing (NDT)
inspections of the MLG assembly cylinder
attachment spigot housing in accordance
with BAE Systems (Operations) Ltd SB 32—
A-JA851226. In 2012 an additional
occurrence of Jetstream 3100 MLG failure
after landing was reported, the subsequent
investigation revealed stress corrosion
cracking of the yoke pintle housing as a root
cause of the MLG failure. Consequently
EASA issued EASA AD 2013-0208 to require
inspection of the MLG in accordance with
BAE Systems (Operations) Ltd SB 32—-A—
JA851226 Revision 5 or later approved
revisions to detect any crack, however, SB
32—A-JA851226 did not apply to aeroplanes
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equipped with MLG cylinders manufactured
from L.161 material, since that is not
susceptible to stress corrosion, BAE Systems
(Operations) Ltd issued SB 32-JM7862 to
address degradation of the surface protection
by placing a special washer over the forward
face of the MLG spigot housing, which
rotates with the spigot housing. EASA issued
AD 2013-0206 to require modification of the
left (LH) and right hand (RH) MLG in
accordance with this SB.

In 2014 a further event was reported, where
the LH MLG of a Jetstream 3100 aeroplane
collapsed during landing, this resulted in the
aeroplane departing from the runway. The
accident is still under investigation by the
UK Air Accident Investigation Branch.
Preliminary results of the investigation
determined that cracking, which caused the
MLG collapse, was initiated from a corrosion
pit at the top outer edge of the forward spigot
housing and extended along the top of the
spigot housing. The spigot housing material
was DTD 5094. The affected LH MLG had
been modified in accordance with BAE
Systems (Operations) Ltd SB 32-JM7862
Revision 1. Further investigation discovered
that the instructions provided in BAE
Systems (Operations) Ltd SB 32-JM7862
Revision 1 did not effectively prevent stress
corrosion cracking because, under certain
circumstances, it allows the rotation of the
special washer and consequent damage of the
end face of the spigot housing.

This condition, if not corrected, could lead
to structural failure of the MLG, possibly
resulting in loss of control of the aeroplane
during take-off or landing runs.

To address this potential unsafe condition,
BAE Systems (Operations) Ltd issued SB 32—
JM7862 Revision 2 to clarify the orientation
of the spigot bearing cap, later revised to SB
32-JM7862 Revision 3 to ensure the spigot
bearing cap is correctly positioned.
Additionally, BAE Systems (Operations) Ltd
issued SB 32—-A-JA140940 to provide
inspection instructions to detect migration of
the special washer and any potential
corrosion resulting from that unwanted
migration for MLG installations modified
earlier in accordance with BAE Systems
(Operations) Ltd SB 32-JM7862 up to
Revision 2.

For the reasons described above, this AD
partially retains the requirements of EASA
AD 2013-0206, which is superseded, and
requires a one-time inspection of pre-SB 32—
JM7862 Revision 3 MLG installations and,
depending on findings, applicable corrective
action(s).

You may examine the MCAI on the
Internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2014-1093.

Relevant Service Information

British Aerospace Regional Aircraft
has issued British Aerospace Jetstream
Series 3100 and 3200 Service Bulletin
No. 32-JM7862, Revision 3, dated
October 3, 2014; and British Aerospace
Jetstream Series 3100 and 3200 Service
Bulletin No. 32-A-JA140940, Original
Issue, dated October 3, 2014. The

actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAL

FAA'’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

We estimate that this proposed AD
will affect 44 products of U.S. registry.
We also estimate that it would take
about 2 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $170 per
product.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $14,960, or $340 per
product.

We accept modification of the MLG,
if done before the effective date of this
proposed AD, using earlier versions of
the service information. However, the
earlier versions of the service
information require additional
inspections with possible corrective
actions.

In addition, we estimate that any
necessary follow-on actions that may be
required if using an earlier version of
the service information would take
about 1 work-hour to inspect for special
washer migration and corrosion damage
and require parts costing $100 for
replacement of the special washer and
application of witness paint, if
necessary, for a cost of $185 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,

Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by

removing Amendment 39-17806 (79 FR

17395; March 28, 2014), and adding the

following new AD:

British Aerospace Regional Aircraft: Docket
No. FAA-2014-1093; Directorate
Identifier 2014—CE—035—AD.
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(a) Comments Due Date

We must receive comments by February
17, 2015.

(b) Affected ADs

This AD supersedes AD 2014-06-03,
Amendment 39-17806 (79 FR 17395; March
28, 2014).

(c) Applicability
This AD applies to British Aerospace
Regional Aircraft Jetstream Series 3101 and

Jetstream Model 3201 airplanes, all serial
numbers, certificated in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 32: Landing Gear.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as stress
corrosion cracking of the main landing gear
(MLG) spigot housing. We are issuing this AD
to prevent corrosion cracking of the MLG
spigot housing. This condition, if not
corrected, could cause structural failure of
the MLG resulting in loss of control of the
airplane during take-off or landing.

(f) Actions and Compliance

Unless already done, do the following
actions in paragraphs (f)(1) through (f)(11),
including all subparagraphs, as applicable.

(1) At the next scheduled MLG removal,
modify the installation of the left hand (LH)
and right hand (RH) MLG at the forward
spigot following British Aerospace Jetstream
Series 3100 and 3200 Service Bulletin No.
32-JM7862, Revision 3, dated October 3,
2014.

Note to paragraph ()(1) of this AD: The
next scheduled MLG removal may be for
non-destructive testing or overhaul, as
applicable.

(2) If done before the effective date of this
AD, we will accept modification of the LH or
RG MLG following British Aerospace
Jetstream Series 3100 & 3200 Service Bulletin
SB 32-JM7862, Revision 2, dated June 13,
2014; or British Aerospace Jetstream Series
3100 & 3200 Service Bulletin 32-JM7862,
Revision 1, dated May 7, 2013, for
compliance with paragraph (f)(1) of this AD.

(3) For airplanes that, before the effective
date of this AD, have been modified
following British Aerospace Jetstream Series
3100 & 3200 Service Bulletin 32-JM7862,
Revision 2, dated June 13, 2014, visually
inspect the LH and RH MLG to detect
migration of a special washer following the
instructions in Part 1 of British Aerospace
Jetstream Series 3100 & 3200 Service Bulletin
32—-A-JA140940, Original Issue, dated
October 3, 2014, at the compliance time
listed in paragraph (f)(3)(i) or (f)(3)(ii) of this
AD, as applicable.

(i) For MLG configuration equipped with
DTD5094 cylinder: Within the next 200 flight
cycles after the effective date of this AD or
within the next 2 months after the effective
date of this AD, whichever occurs first.

(ii) For MLG configuration equipped with
L161 cylinder: Within the next 600 flight
cycles after the effective date of this AD or
within the next 6 months after the effective
date of this AD, whichever occurs first.

(4) If evidence of migration of the special
washer was detected during the inspection
required in paragraph (f)(3) of this AD,
within the applicable compliance time
specified in paragraph (f)(3)(i) or ()(3)(ii) of
this AD, do the corrective actions on the LH
or RH MLG, as applicable, following Part 2
of British Aerospace Jetstream Series 3100 &
3200 Service Bulletin 32—A-JA140940,
Original Issue, dated October 3, 2014.

(5) If no evidence of migration of the
special washer was detected during the
inspection required in paragraph (f)(3) of this
AD, before further flight, apply a witness
paint over the special washer tab and onto
the MLG spigot housing (LH and RH MLG)
following Part 1 of British Aerospace
Jetstream Series 3100 & 3200 Service Bulletin
32—A-JA140940, Original Issue, dated
October 3, 2014.

(6) For airplanes that, before the effective
date of this AD, have been modified
following British Aerospace Jetstream Series
3100 & 3200 Service Bulletin 32-JM7862,
Revision 1, dated May 7, 2013, do all of the
actions on the MLG cylinder (LH and/or RH,
as applicable) following the instructions in
Part 2 of British Aerospace Jetstream Series
3100 & 3200 Service Bulletin 32—-A—
JA140940, Original Issue, dated October 3,
2014, at the compliance time listed in
paragraph ()(6)(i) or (f)(6)(ii), as applicable.

(i) For MLG configuration equipped with
DTD5094 cylinder: Within the next 200 flight
cycles after the effective date of this AD or
within the next 2 months after the effective
date of this AD, whichever occurs first.

(ii) For MLG configuration equipped with
L161 cylinder: Within the next 600 flight
cycles after the effective date of this AD or
within the next 6 months after the effective
date of this AD, whichever occurs first.

(7) If any wear, corrosion, or damage is
detected during the inspection required in
either paragraph (f)(3) or (f)(6), as applicable,
of this AD, before further flight, do all of the
corrective actions (including application of
the a witness paint) following the
instructions in Part 2 of British Aerospace
Jetstream Series 3100 & 3200 Service Bulletin
32—A-JA140940, Original Issue, dated
October 3, 2014.

(8) Between 30 and 45 days after doing the
action required in either paragraph (f)(3) or
(f)(6) of this AD or between the next 20 to
30 flight cycles after doing the action
required in either paragraph (f)(3) or (f)(6) of
this AD, whichever occurs first, inspect the
witness paint applied as required in either
paragraph (f)(5) or (f)(7) of this AD following
the instructions in Part 3 of British Aerospace
Jetstream Series 3100 & 3200 Service Bulletin
32—A-JA140940, Original Issue, dated
October 3, 2014.

(9) If any damaged paint is detected during
the inspection required in paragraph (f)(8) of
this AD, before further flight, contact British
Aerospace Regional Aircraft to obtain FAA-
approved repair instructions approved
specifically for this AD and incorporate those
instructions. You may find the contact

information for British Aerospace Regional
Aircraft in paragraph (h) of this AD.

(10) As of the effective date of this AD, do
not install a LH or RH MLG on any of the
applicable airplanes unless it has passed all
of the inspections required by this AD.

(11) For all airplanes: The compliance
times for paragraphs (£)(3)(), (f)(3)(ii),
(H(6)(), (f)(6)(i), and (f)(8) of this AD are
presented in flight cycles (landings). If the
total flight cycles have not been kept,
multiply the total number of airplane hours
time-in-service (TIS) by 0.75 to calculate the
cycles. You may use the following as an
example for this AD:

(i) 200 hours TIS x .75 = 150 cycles; or

(ii) 600 hours TIS x .75 = 450 cycles.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Taylor Martin, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4138; fax: (816) 329—
4090; email: taylor.martin@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA), which is the Technical
Agent for the Member States of the European
Community, AD No. 2014-0239, dated
November 3, 2014; and British Aerospace
Jetstream Series 3100 & 3200 Service Bulletin
SB 32-JA851226, Revision 5, dated April 30,
2013; British Aerospace Jetstream and British
Aerospace Jetstream Series 3100 & 3200
Service Bulletin 32-JM7862, Revision 1,
dated May 7, 2013, for related information.
You may examine the MCAI on the Internet
at http://www.regulations.gov by searching
for and locating Docket No. FAA-2014-1093.
For service information related to this AD,
contact BAE Systems (Operations) Ltd,
Customer Information Department, Prestwick
International Airport, Ayrshire, KA9 2RW,
Scotland, United Kingdom; phone: +44 1292
675207, fax: +44 1292 675704; email:
RApublications@baesystems.com; Internet:
http://www.jetstreamcentral.com. You may
review copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA, call
(816) 329-4148.
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Issued in Kansas City, Missouri, on
December 22, 2014.

Robert Busto,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014-30631 Filed 12—-30-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-1083; Directorate
Identifier 2014—CE-036—AD]

RIN 2120-AA64

Airworthiness Directives; Various
Aircraft Equipped With Wing Lift Struts

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede
Airworthiness Directive (AD) 99—-01-05
R1, which applies to certain aircraft
equipped with wing lift struts. AD 99—
01-05 R1 currently requires repetitively
inspecting the wing lift struts for
corrosion; repetitively inspecting the
wing lift strut forks for cracks; replacing
any corroded wing lift strut; replacing
any cracked wing lift strut fork; and
repetitively replacing the wing lift strut
forks at a specified time for certain
airplanes. Since we issued AD 99-01-05
R1, we have determined that additional
airplane models should be added to the
Applicability section. This proposed AD
would retain all requirements of the
existing AD. We are proposing this AD
to correct the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by February 17, 2015.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Piper
Aircraft, Inc., Customer Services, 2926

Piper Drive, Vero Beach, Florida 32960;
telephone: (772) 567—4361; Internet:
www.piper.com. Gopies of the
instructions to the F. Atlee Dodge
supplemental type certificate (STC) and
information about the Jensen Aircraft
STCs may be obtained from F. Atlee
Dodge, Aircraft Services, LLC., 6672
Wes Way, Anchorage, Alaska 99518—
0409, Internet: www.fadodge.com. You
may review copies of the referenced
service information at the FAA, Small
Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329—
4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
1083; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:

For Piper Aircraft, Inc. airplanes,
contact: Gregory “Keith” Noles,
Aerospace Engineer, FAA, Atlanta
Aircraft Certification Office (ACO), 1701
Columbia Avenue, College Park, Georgia
30337; phone: (404) 474-5551; fax: (404)
474-5606; email: gregory.noles@faa.gov.

For FS 2000 Corp, FS 2001 Corp, FS
2002 Corporation, and FS 2003
Corporation airplanes, contact: Jeff
Morfitt, Aerospace Engineer, FAA,
Seattle ACO, 1601 Lind Avenue SW.,
Renton, Washington 98057; phone:
(425) 917-6405; fax: (245) 917-6590;
email: jeff.morfitt@faa.gov.

For LAVIA ARGENTINA S.A.
(LAVIASA) airplanes, contact: S.M.
Nagarajan, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4145; fax: (816)
329-4090; email: sarjapur.nagarajan@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2014-1083; Directorate Identifier

2014-CE-036—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On November 22, 2013, we issued AD
99-01-05 R1, Amendment 39-17688 (78
FR 73997, December 10, 2013) and later
issued on December 18, 2013 (78 FR
79599, December 31, 2013) as a
correction, (‘““AD 99-01-05 R1”’), for
certain aircraft equipped with wing lift
struts. AD 99-01-05 R1 resulted from
the need to clarify the intent that if a
sealed wing lift strut assembly is
installed as a replacement part, the
repetitive inspection requirement is
terminated only if the seal is never
improperly broken. If the seal is
improperly broken, then that wing lift
strut becomes subject to continued
repetitive inspections. We did not
intend to promote drilling holes into or
otherwise unsealing a sealed strut.

We issued AD 99-01-05 R1 to detect
and correct corrosion and cracking on
the front and rear wing lift struts and
forks, which could cause the wing lift
strut to fail. This failure could result in
the wing separating from the airplane.

Actions Since AD 99-01-05 R1 Was
Issued

Since AD 99-01-05 R1 was issued,
we have been informed that Piper
Aircraft, Inc. (Piper) Models J-3, J3C-65
(Army L—4A), J3P, J4B, and J4F
airplanes should be added to the
Applicability section. We have also
been informed that there is a serial
number overlap between Piper Model
PA-18s listed in AD 99-01-05 R1 and
Piper Model PA-19 (Army L—-18C).
Certain serial numbers listed for Model
PA-18s should also be listed under
Model PA-19 (Army L—-18C).

On December 22, 1998, we issued AD
99-01-05, Amendment 39-10972 (63
FR 72132, December 31, 1998), to
supersede AD 93-10-06, Amendment
39-8586 (58 FR 29965, May 25, 1993),
which previously included Piper
Models J-3, J3P, J4B, and J4F airplanes
in the Applicability section, in order to
clarify certain requirements of AD 93—
10-06, eliminate the lift strut fork
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repetitive inspection requirement for the
Piper PA-25 series airplanes,
incorporate other airplane models
omitted from the applicability, and
require installing a placard on the lift
strut.

Relevant Service Information

We reviewed Piper Aircraft
Corporation Mandatory Service Bulletin
No. 528D, dated October 19, 1990, and
Piper Aircraft Corporation Mandatory
Service Bulletin No. 910A, dated
October 10, 1989. The service

information describes procedures for
wing lift strut assembly inspection and
replacement.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would retain all
requirements of AD 99-01-05 R1. This

ESTIMATED COSTS

proposed AD would add airplanes to the
Applicability section.

Costs of Compliance

We estimate that this AD affects
22,200 airplanes of U.S. registry.

We estimate the following costs to
comply with this AD. However, the only
difference in the costs presented below
and the costs associated with AD 99—
01-05 R1 is addition of 200 airplanes to
the applicability:

Action Labor cost

Parts cost

Cost per product

Cost on U.S. operators

Inspection of the wing lift
struts and wing lift strut
forks.

Installation placard

tion cycle.

8 work-hours x $85 per
hour = $680 per inspec-

1 work-hour x $85 =

Not applicable

$85

$680 per inspection cycle

$15,096,000 per inspection
cycle.

$2,553,000.

We estimate the following costs to do
any necessary replacements that will be

required based on the results of the
inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these replacements:

Cost per
Parts cost
Action Labor cost per wing lift strut per wing lift pr\?v?#é:t“?ter
strut strut
Replacement of the wing lift strut and/or wing lift strut | 4 work-hours x $85 per hour = $340 ..........cccccceevrecenrnne $440 $780
forks.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not

have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
99-01-05 R1, Amendment 39-17688 (78
FR 79599, December 31, 2013), and
adding the following new AD:

Various Aircraft: Docket No. FAA-2014—
1083; Directorate Identifier 2014—CE—
036—AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by February 17, 2015.

(b) Affected ADs

This AD supersedes AD 99-01-05 R1,
Amendment 39-17688 (78 FR 79599,
December 31, 2013) “AD 99-01-05 R1”. AD
99-26-19 R1, Amendment 39-17681 (78 FR
76040, December 16, 2013), also relates to the
subject of this AD.
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(c) Applicability

This AD applies to the following airplanes
identified in Table 1 and Table 2 to
paragraph (c) of this AD, that are equipped
with wing lift struts, including airplanes
commonly known as a “Clipped Wing Cub,”
which modify the airplane primarily by
removing approximately 40 inches of the

inboard portion of each wing; and are
certificated in any category.

(1) Based on optional engine installations
some airplanes may have been re-identified
or registered with another model that is not
listed in the type certificate data sheet
(TCDS). For instance, Piper Model J3C-65
airplanes are type certificated on Type
Certificate Data Sheet (TCDS) A-691 but may

also have been re-identified or registered as
a Model J3C-115, J3F-50, J3C~75, J3C-75D,
J3C-758, J3L-75, J3C-85, J3C-85S, J3C-90,
J3F-90, J3F-90S, J3C-100, or J3-L4]J airplane.
(2) The airplane model number on the
affected airplane or its registry may or may
not contain the dash (=), e.g. J3 and J-3. This
AD applies to both variations.

TABLE 1 TO PARAGRAPH (C) OF THIS AD—AIRPLANES PREVIOUSLY AFFECTED BY AD 99-01-05 R1

Type certificate holder

Aircraft model

Serial No.

FS 2000 Corp
FS 2001 Corp
FS 2002 Corporation
FS 2003 Corporation
LAVIA ARGENTINA S.A.
(LAVIASA).
Piper Aircraft, Inc
Piper Aircraft, Inc
Piper Aircraft, Inc

L-14

E-2 and F-2

Piper Aircraft, Inc. ................
Piper Aircraft, Inc

Piper Aircraft, Inc PA-15 e
Piper Aircraft, Inc PA-16 and PA-16S .
Piper Aircraft, Inc L S SSSTS

Piper Aircraft, Inc

Piper Aircraft, Inc

Piper Aircraft, Inc
Piper Aircraft, Inc

PA-12 and PA-12S
PA-25, PA-25-235, and PA-25-260

TG-8 (Army TG-8, Navy XLNP-1)

J5A (Army L—4F), J5A-80, J5B (Army L-4G), J5C, AE—1, and HE—1

J3C—-40, J3C-50, J3C-50S, J3C-65 (Army L—-4, L-4B, L-4H, L-4J, Navy NE-1
and NE-2), J3C-65S, J3F-50, J3F-50S, J3F-60, J3F-60S, J3F-65 (Army L-
4D), J3F-65S, J3L, J3L-S, J3L-65 (Army L—4C), and J3L-65S.

J4, J4A, J4A-S, and J4E (Army L—4E)

PA-11 and PA-11S

PA-18, PA-18S, PA-18 “105” (Special), PA-18S “105” (Special), PA-18A, PA-18
“125” (Army L-21A), PA-18S “125”, PA-18AS “125”, PA-18 “135” (Army L-—
21B), PA-18A “135”, PA-18S “135”, PA-18AS “135”, PA-18 “150”, PA-18A
“150”, PA-18S “150”, PA-18AS “150”, PA-18A (Restricted), PA-18A “135”
(Restricted), and PA—18A “150” (Restricted).

PA-19 (Army L-18C), and PA-19S

PA-20, PA-20S, PA-20 “115”, PA-20S “115”, PA-20 “135”, and PA-20S “135” ..
PA-22, PA-22-108, PA-22-135, PA-22S5-135, PA-22-150, PA-225-150, PA—-
22-160, and PA-225-160.

All.

All.

14—1 through 14-523.
12-1 through 12-4036.
25-1 through 25-8156024.

All.
All.
All.

4-401 through 4—-1649.

11-1 through 11-1678.

15—1 through 15-388.

16—1 through 16-736.

17—1 through 17-215.

181 through 18-8309025,
18900 through 1809032,
and 1809034 through
1809040.

18—1 through 18-7632 and
19-1, 19-2, and 19-3.

20—1 through 20-1121.

22—1 through 22-9848.

Note 1 to paragraph (c) of this AD: There
is a serial number overlap between the Piper
PA-18 series airplanes and the Piper Model

PA-19 (Army L-18C) airplanes listed in AD
99-01-05 R1 . Serial numbers 18—1 through
18-7632 listed for the PA—18 series airplanes

are also now listed under Model PA-19
(Army L-18C) and Model PA-19S.

TABLE 2 TO PARAGRAPH (C) OF THIS AD—AIRPLANES NEW TO THIS AD

Type certificate holder

Aircraft model

Serial No.

Piper Aircraft, InC. ....cccoooiiiiiiiens

Piper Aircraft, InC. ....cccoviiiiiiiiies

Piper Aircraft, Inc. ...cccceevevveviienes J3P ........
Piper Aircraft, Inc. ....cccevevveeiienes J4B ........
Piper Aircraft, InC. ....cccooviiiiiiiinis J4F ...

October 15, 1939.
All.

4-828 and up.

1100 through 1200 and 1999 and up that were manufactured before

2325, 2327, 2339, 2340, 2342, 2344, 2345, 2347, 2349, 2351, 2355
and up that were manufactured before January 10, 1942.
4-400 and up that were manufactured before December 11, 1942.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 57, Wings.

(e) Unsafe Condition

(1) The subject of this AD was originally
prompted by reports of corrosion damage
found on the wing lift struts. AD 99-01-05
R1 is being superseded to include certain
Piper Aircraft, Inc. Models J-3, J3C-65 (Army
L4A), J3P, J4B, and J4F airplanes that were
inadvertently omitted from the applicability,
paragraph (c), of AD 99-01-05 and
subsequently AD 99-01-05 R1. Also, there is

a serial number overlap between Piper Model
PA-18s listed in AD 99-01-05 R1 and Piper
Model PA-19 (Army L-18C). Certain serial
numbers listed for Model PA—18s are also
listed under Model PA-19 (Army L-18C).
(2) AD 99-01-05 R1 was issued to clarify
the FAA’s intention that if a sealed wing lift
strut assembly is installed as a replacement
part, the repetitive inspection requirement is
terminated only if the seal is never
improperly broken. If the seal is improperly
broken, then that wing lift strut becomes
subject to continued repetitive inspections.
We did not intend to promote drilling holes
into or otherwise unsealing a sealed strut.
This AD retains all the actions currently

required in AD 99-01-05 R1. There are no
new requirements in this AD except for the
addition of certain model airplanes to the
Applicability section of this AD.

(3) We are issuing this AD to detect and
correct corrosion and cracking on the front
and rear wing lift struts and forks, which
could cause the wing lift strut to fail. This
failure could result in the wing separating
from the airplane.

(f) Compliance

Unless already done (compliance with AD
99-01-05 R1 and AD 93-10-06, Amendment
39-8586 (58 FR 29965, May 25, 1993) “AD
93-010-06"), do the following actions within
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the compliance times specified in paragraphs
(g) through (m) of this AD, including all
subparagraphs. Properly unsealing and
resealing a sealed wing lift strut is still
considered a terminating action for the
repetitive inspection requirements of this AD
as long as all appropriate regulations and
issues are considered, such as static strength,
fatigue, material effects, immediate and long-
term (internal and external) corrosion
protection, resealing methods, etc. Current
FAA regulations in 14 CFR 43.13(b) specify
that maintenance performed will result in the
part’s condition to be at least equal to its
original or properly altered condition. Any
maintenance actions that unseal a sealed
wing lift strut should be coordinated with the
Atlanta Aircraft Certification Office (ACO)
through the local airworthiness authority
(e.g., Flight Standards District Office). There
are provisions in paragraph (o) of this AD for
approving such actions as an alternative
method of compliance (AMOC).

(g) Remove Wing Lift Struts

(1) For all airplanes previously affected by
AD 99-01-05 R1: Within 1 calendar month
after February 8, 1999 (the effective date
retained from AD 99-01-05, Amendment 39—
10972 (63 FR 72132, December 31, 1998)
“AD 99-01-05""), or within 24 calendar
months after the last inspection done in
accordance with AD 93-10-06 (which was
superseded by AD 99-01-05), whichever
occurs later, remove the wing lift struts
following Piper Aircraft Corporation
Mandatory Service Bulletin (Piper MSB) No.
528D, dated October 19, 1990, or Piper MSB
No. 910A, dated October 10, 1989, as
applicable. Before further flight after the
removal, do the actions in one of the
following paragraphs (h)(1), (h)(2), (i)(1),
(1)(2), or (i)(3) of this AD, including all
subparagraphs.

(2) For all airplanes new to this AD (not
previously affected by AD 99-01-05 R1):
Within 1 calendar month after the effective
date of this AD or within 24 calendar months
after the last inspection done in accordance
with AD 93-10-06 (which was superseded
by AD 99-01-05), whichever occurs later,
remove the wing lift struts following Piper
Aircraft Corporation Mandatory Service
Bulletin (Piper MSB) No. 528D, dated
October 19, 1990, or Piper MSB No. 910A,
dated October 10, 1989, as applicable. Before
further flight after the removal, do the actions
in one of the following paragraphs (h)(1),
(h)(2), ()(1), (1)(2), or (i)(3) of this AD,
including all subparagraphs.

(h) Inspect Wing Lift Struts

For all airplanes listed in this AD: Before
further flight after the removal required in
paragraph (g) of this AD, inspect each wing
lift strut following paragraph (h)(1) or (h)(2)
of this AD, including all subparagraphs, or do
the wing lift strut replacement following one
of the options in paragraph (i)(1), (i)(2), or
(1)(3) of this AD.

(1) Inspect each wing lift strut for corrosion
and perceptible dents following Piper MSB
No. 528D, dated October 19, 1990, or Piper
MSB No. 910A, dated October 10, 1989, as
applicable.

(i) If no corrosion is visible and no
perceptible dents are found on any wing lift

strut during the inspection required in
paragraph (h)(1) of this AD, before further
flight, apply corrosion inhibitor to each wing
lift strut following Piper MSB No. 528D,
dated October 19, 1990, or Piper MSB No.
910A, dated October 10, 1989, as applicable.

Repetitively thereafter inspect each wing
lift strut at intervals not to exceed 24
calendar months following the procedures in
paragraph (h)(1) or (h)(2) of this AD,
including all subparagraphs.

(ii) If corrosion or perceptible dents are
found on any wing lift strut during the
inspection required in paragraph (h)(1) of
this AD or during any repetitive inspection
required in paragraph (h)(1)(i) of this AD,
before further flight, replace the affected
wing lift strut with one of the replacement
options specified in paragraph (i)(1), (i)(2), or
(1)(3) of this AD. Do the replacement
following the procedures specified in those
paragraphs, as applicable.

(2) Inspect each wing lift strut for corrosion
following the procedures in the Appendix to
this AD. This inspection must be done by a
Level 2 or Level 3 inspector certified using
the guidelines established by the American
Society for Non-destructive Testing or the
“Military Standard for Nondestructive
Testing Personnel Qualification and
Certification” (MIL-STD-410E), which can
be found on the Internet at http://aerospace
defense.thomasnet.com/Asset/MIL-STD-
410.pdf.

(i) If no corrosion is found on any wing lift
strut during the inspection required in
paragraph (h)(2) of this AD and all
requirements in the Appendix to this AD are
met, before further flight, apply corrosion
inhibitor to each wing lift strut following
Piper MSB No. 528D, dated October 19, 1990,
or Piper MSB No. 910A, dated October 10,
1989, as applicable. Repetitively thereafter
inspect each wing lift strut at intervals not to
exceed 24 calendar months following the
procedures in paragraph (h)(1) or (h)(2) of
this AD, including all subparagraphs.

(ii) If corrosion is found on any wing lift
strut during the inspection required in
paragraph (h)(2) of this AD or during any
repetitive inspection required in paragraph
(h)(2)(i) of this AD, or if any requirement in
the Appendix of this AD is not met, before
further flight after any inspection in which
corrosion is found or the Appendix
requirements are not met, replace the affected
wing lift strut with one of the replacement
options specified in paragraph (i)(1), (i)(2), or
(i)(3) of this AD. Do the replacement
following the procedures specified in those
paragraphs, as applicable.

(i) Wing Lift Strut Replacement Options

Before further flight after the removal
required in paragraph (g) of this AD, replace
the wing lift struts following one of the
options in paragraph (i)(1), (i)(2), or (i)(3) of
this AD, including all subparagraphs, or
inspect each wing lift strut following
paragraph (h)(1) or (h)(2) of this AD.

(1) Install original equipment manufacturer
(OEM) part number wing lift struts (or FAA-
approved equivalent part numbers) that have
been inspected following the procedures in
either paragraph (h)(1) or (h)(2) of this AD,
including all subparagraphs, and are found to

be airworthy. Do the installations following
Piper MSB No. 528D, dated October 19, 1990,
or Piper MSB No. 910A, dated October 10,
1989, as applicable. Repetitively thereafter
inspect the newly installed wing lift struts at
intervals not to exceed 24 calendar months
following the procedures in either paragraph
(h)(1) or (h)(2) of this AD, including all
subparagraphs.

(2) Install new sealed wing lift strut
assemblies (or FAA-approved equivalent part
numbers) (these sealed wing lift strut
assemblies also include the wing lift strut
forks) following Piper MSB No. 528D, dated
October 19, 1990, and Piper MSB No. 910A,
dated October 10, 1989, as applicable.
Installing one of these new sealed wing lift
strut assemblies terminates the repetitive
inspection requirements in paragraphs (h)(1)
and (h)(2) of this AD, and the wing lift strut
fork removal, inspection, and replacement
requirement in paragraphs (j) and (k) of this
AD, including all subparagraphs, for that
wing lift strut assembly.

(3) Install F. Atlee Dodge wing lift strut
assemblies following F. Atlee Dodge Aircraft
Services, Inc. Installation Instructions No.
3233-I for Modified Piper Wing Lift Struts
Supplemental Type Certificate (STC)
SA4635NM, dated February 1, 1991, which
can be found on the Internet at http://
rgl.faa.gov/Regulatory and Guidance
Library/rgstc.nsf/0/E726 AAA2831BD
20085256CC2000E3DB77?Open
Document&Highlight=sa4635nm.
Repetitively thereafter inspect the newly
installed wing lift struts at intervals not to
exceed 60 calendar months following the
procedures in paragraph (h)(1) or (h)(2) of
this AD, including all subparagraphs.

(j) Remove Wing Lift Strut Forks

(1) For all airplanes previously affected by
AD 99-01-05 R1, except for Model PA-25,
PA-25-235, and PA-25-260 airplanes:
Within the next 100 hours time-in-service
(TIS) after February 8, 1999 (the effective
date retained from AD 99-01-05) or within
500 hours TIS after the last inspection done
in accordance with AD 93—-10-06 (which was
superseded by AD 99-01-05), whichever
occurs later, remove the wing lift strut forks
(unless already replaced in accordance with
paragraph (i)(2) of this AD). Do the removal
following Piper MSB No. 528D, dated
October 19, 1990, or Piper MSB No. 910A,
dated October 10, 1989, as applicable. Before
further flight after the removal, do the actions
in one of the following paragraphs (k) or (1)
of this AD, including all subparagraphs.

(2) For all airplanes new to this AD (not
previously affected by AD 99-01-05 R1):
Within the next 100 hours TIS after the
effective date of this AD or within 500 hours
TIS after the last inspection done in
accordance with AD 93—-10-06 (which was
superseded by AD 99-01-05), whichever
occurs later, remove the wing lift strut forks
(unless already replaced in accordance with
paragraph (i)(2) of this AD). Do the removal
following Piper MSB No. 528D, dated
October 19, 1990, or Piper MSB No. 910A,
dated October 10, 1989, as applicable. Before
further flight after the removal, do the actions
in one of the following paragraphs (k) or (1)
of this AD, including all subparagraphs.
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(k) Inspect and Replace Wing Lift Strut
Forks

For all airplanes affected by this AD:
Before further flight after the removal
required in paragraph (j) of this AD, inspect
the wing lift strut forks following paragraph
(k) of this AD, including all subparagraphs,
or do the wing lift strut fork replacement
following one of the options in paragraph
(D(1), M(2), M(3), or (1)(4) of this AD,
including all subparagraphs. Inspect the wing
lift strut forks for cracks using magnetic
particle procedures, such as those contained
in FAA Advisory Circular (AC) 43.13-1B,
Chapter 5, which can be found on the
Internet http://rgl.faa.gov/Regulatory and_
Guidance Library/rgAdvisoryCircular.nsf/0/
99¢827db9baac81b86256b4500596c4e/
S$FILE/Chapter%2005.pdf. Repetitively
thereafter inspect at intervals not to exceed
500 hours TIS until the replacement time
requirement specified in paragraph (k)(2) or
(k)(3) of this AD is reached provided no
cracks are found.

(1) If cracks are found during any
inspection required in paragraph (k) of this
AD or during any repetitive inspection
required in paragraph (k)(2) or (k)(3) of this
AD, before further flight, replace the affected
wing lift strut fork with one of the
replacement options specified in paragraph
(1), M(2), M(3), or (1)(4) of this AD,
including all subparagraphs. Do the
replacement following the procedures
specified in those paragraphs, as applicable.

(2) If no cracks are found during the initial
inspection required in paragraph (k) of this
AD and the airplane is currently equipped
with floats or has been equipped with floats
at any time during the previous 2,000 hours
TIS since the wing lift strut forks were
installed, at or before accumulating 1,000
hours TIS on the wing lift strut forks, replace
the wing lift strut forks with one of the
replacement options specified in paragraph
(1), M(2), M(3), or (1)(4) of this AD,
including all subparagraphs. Do the
replacement following the procedures
specified in those paragraphs, as applicable.
Repetitively thereafter inspect the newly
installed wing lift strut forks at intervals not
to exceed 500 hours TIS following the
procedures specified in paragraph (k) of this
AD, including all subparagraphs.

(3) If no cracks are found during the initial
inspection required in paragraph (k) of this
AD and the airplane has never been
equipped with floats during the previous
2,000 hours TIS since the wing lift strut forks
were installed, at or before accumulating
2,000 hours TIS on the wing lift strut forks,
replace the wing lift strut forks with one of
the replacement options specified in
paragraph (1)(1), (1)(2), (1)(3), or (1)(4) of this
AD, including all subparagraphs. Do the
replacement following the procedures
specified in those paragraphs, as applicable.
Repetitively thereafter inspect the newly
installed wing lift strut forks at intervals not
to exceed 500 hours TIS following the
procedures specified in paragraph (k) of this
AD, including all subparagraphs.

(1) Wing Lift Strut Fork Replacement Options

Before further flight after the removal
required in paragraph (j) of this AD, replace

the wing lift strut forks following one of the
options in paragraph (1)(1), (1)(2), (1)(3), or
(1)(4) of this AD, including all subparagraphs,
or inspect the wing lift strut forks following
paragraph (k) of this AD, including all
subparagraphs.

(1) Install new OEM part number wing lift
strut forks of the same part numbers of the
existing part (or FAA-approved equivalent
part numbers) that were manufactured with
rolled threads. Wing lift strut forks
manufactured with machine (cut) threads are
not to be used. Do the installations following
Piper MSB No. 528D, dated October 19, 1990,
or Piper MSB No. 910A, dated October 10,
1989, as applicable. Repetitively thereafter
inspect and replace the newly installed wing
lift strut forks at intervals not to exceed 500
hours TIS following the procedures specified
in paragraph (k) of this AD, including all
subparagraphs.

(2) Install new sealed wing lift strut
assemblies (or FAA-approved equivalent part
numbers) (these sealed wing lift strut
assemblies also include the wing lift strut
forks) following Piper MSB No. 528D, dated
October 19, 1990, and Piper MSB No. 910A,
dated October 10, 1989, as applicable. This
installation may have already been done
through the option specified in paragraph
(i)(2) of this AD. Installing one of these new
sealed wing lift strut assemblies terminates
the repetitive inspection requirements in
paragraphs (h)(1) and (h)(2) of this AD, and
the wing lift strut fork removal, inspection,
and replacement requirements in paragraphs
(j) and (k) of this AD, including all
subparagraphs, for that wing lift strut
assembly.

(3) For the airplanes specified below,
install Jensen Aircraft wing lift strut fork
assemblies specified below in the applicable
STC following Jensen Aircraft Installation
Instructions for Modified Lift Strut Fitting.
Installing one of these wing lift strut fork
assemblies terminates the repetitive
inspection requirement of this AD only for
that wing lift strut fork. Repetitively inspect
each wing lift strut as specified in paragraph
(h)(1) or (h)(2) of this AD, including all
subparagraphs.

(i) For Models PA-12 and PA-12S
airplanes: STC SA1583NM, which can be
found on the Internet at http://rgl.faa.gov/
Regulatory_and_Guidance Library/rgstc.nsf/
0/2E708575849845B285256CC1008213
CA?OpenDocument&Highlight=sa1583nm;

(ii) For Model PA—14 airplanes: STC
SA1584NM, which can be found on the
Internet at http://rgl.faa.gov/Regulatory and
Guidance_Library/rgstc.nsf/0/39872B814
471737685256CC1008213D0?Open
Document&Highlight=sa1584nm;

(iii) For Models PA-16 and PA-16S
airplanes: STC SA1590NM, which can be
found on the Internet at http://rgl.faa.gov/
Regulatory_and_Guidance Library/rgstc.nsf/
0/B28C4162E30D941F85256CC
1008213F6?0Open
Document&Highlight=sa1590nm;

(iv) For Models PA-18, PA-18S, PA-18
“105” (Special), PA-18S 105"’ (Special),
PA-18A, PA-18 “125” (Army L-21A), PA—
18S “125”, PA-18AS “125”, PA-18 “135”
(Army L-21B), PA-18A “135”, PA-18S
“135”, PA-18AS “135”, PA-18 “150”, PA—

18A “150”, PA-18S 150, PA-18AS “150”,
PA—18A (Restricted), PA—18A “135”
(Restricted), and PA-18A “150” (Restricted)
airplanes: STC SA1585NM, which can be
found on the Internet at http://rgl.faa.gov/
Regulatory and_Guidance_Library/rgstc.nsf/
0/A2BE010FB1CA61A285256CC
1008213D67?OpenDocument&Highlight=
sal585nm;

(v) For Models PA-20, PA-20S, PA-20
“115”, PA-20S “115”, PA-20 “135”, and
PA-20S “135” airplanes: STC SA1586NM,
which can be found on the Internet at http://
rgl.faa.gov/Regulatory and Guidance
Library/rgstc.nsf/0/873CC69D42
C87CF585256CC1008213DC?0Open
Document&Highlight=sa1586nm; and

(vi) For Model PA—-22 airplanes: STC
SA1587NM, which can be found on the
Internet at http://rgl.faa.gov/Regulatory and_
Guidance_Library/rgstc.nsf/0/B051D04CCC
0BED7E85256CC1008213E07Open
Document&Highlight=sa1587nm.

(4) Install F. Atlee Dodge wing lift strut
assemblies following F. Atlee Dodge
Installation Instructions No. 3233-I for
Modified Piper Wing Lift Struts (STC
SA4635NM), dated February 1, 1991, which
can be found on the Internet at http://
rgl.faa.gov/Regulatory and Guidance
Library/rgstc.nsf/0/E726 AAA2831BD
20085256CC2000E3DB77?Open
Document&Highlight=sa4635nm. This
installation may have already been done in
accordance paragraph (i)(3) of this AD.
Installing these wing lift strut assemblies
terminates the repetitive inspection
requirements of this AD for the wing lift strut
fork only. Repetitively inspect the wing lift
struts as specified in paragraph (h)(1) or
(h)(2) of this AD, including all
subparagraphs.

(m) Install Placard

(1) For all airplanes previously affected by
AD 99-01-05 R1: Within 1 calendar month
after February 8, 1999 (the effective date
retained from AD 99-01-05), or within 24
calendar months after the last inspection
required by AD 93-10-06 (which was
superseded by AD 99-01-05), whichever
occurs later, and before further flight after
any replacement of a wing lift strut assembly
required by this AD, do one of the following
actions in paragraph (m)(1)(i) or (m)(1)(ii) of
this AD. The “NO STEP”’ markings required
by paragraph (m)(1)(i) or (m)(1)(ii) of this AD
must remain in place for the life of the
airplane.

(i) Install “NO STEP” decal, Piper (P/N)
80944-02, on each wing lift strut
approximately 6 inches from the bottom of
the wing lift strut in a way that the letters can
be read when entering and exiting the
airplane; or

(ii) Paint the words “NO STEP”
approximately 6 inches from the bottom of
the wing lift strut in a way that the letters can
be read when entering and exiting the
airplane. Use a minimum of 1-inch letters
using a color that contrasts with the color of
the airplane.

(2) For all airplanes new to this AD (not
previously affected by AD 99-01-05 R1):
Within 1 calendar month after the effective
date of this AD, or within 24 calendar
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months after the last inspection required by
AD 93-10-06 (which was superseded by AD
99-01-05), whichever occurs later, and
before further flight after any replacement of
a wing lift strut assembly required by this
AD, do one of the following actions in
paragraph (m)(2)(i) or (m)(2)(ii) of this AD.
The “NO STEP” markings required by
paragraph (m)(2)(i) or (m)(2)(ii) of this AD
must remain in place for the life of the
airplane.

(i) Install “NO STEP” decal, Piper (P/N)
80944-02, on each wing lift strut
approximately 6 inches from the bottom of
the wing lift strut in a way that the letters can
be read when entering and exiting the
airplane; or

(ii) Paint the words “NO STEP”
approximately 6 inches from the bottom of
the wing lift strut in a way that the letters can
be read when entering and exiting the
airplane. Use a minimum of 1-inch letters
using a color that contrasts with the color of
the airplane

(n) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Atlanta ACO, FAA, has
the authority to approve AMOCs for this AD
related to Piper Aircraft, Inc. airplanes; the
Manager, Seattle ACO, FAA has the authority
to approve AMOC:s for this AD related to FS
2000 Corp, FS 2001 Corp, FS 2002
Corporation, and FS 2003 Corporation
airplanes; and the Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD related to LAVIA ARGENTINA
S.A. (LAVIASA) airplanes, if requested using
the procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the appropriate person identified
in paragraph (o) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) AMOCs approved for AD 93-10-06,
Amendment 39-8586 (58 FR 29965, May 25,
1993), AD 99-01-05, Amendment 39-10972
(63 FR 72132, December 31, 1998), and AD
99-01-05 R1, Amendment 39-17688 (78 FR
79599, December 31, 2013) are approved as
AMOGC:s for this AD.

(o) Related Information

(1) For more information about this AD
related to Piper Aircraft, Inc. airplanes,
contact: Gregory “Keith” Noles, Aerospace
Engineer, FAA, Atlanta ACO, 1701 Columbia
Avenue, College Park, Georgia 30337; phone:
(404) 474-5551; fax: (404) 474-5606; email:
gregory.noles@faa.gov.

(2) For more information about this AD
related to FS 2000 Corp, FS 2001 Corp, FS
2002 Corporation, and FS 2003 Corporation
airplanes, contact: Jeff Morfitt, Aerospace
Engineer, FAA, Seattle ACO, 1601 Lind
Avenue SW., Renton, Washington 98057;
phone: (425) 917-6405; fax: (245) 917—6590;
email: jeff.morfitt@faa.gov.

(3) For more information about this AD
related to LAVIA ARGENTINA S.A.

(LAVIASA) airplanes, contact: S.M.
Nagarajan, Aerospace Engineer, FAA, Small
Airplane Directorate, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone:
(816) 329—4145; fax: (816) 329—4090; email:
sarjapur.nagarajan@faa.gov.

(4) For service information identified in
this AD, contact Piper Aircraft, Inc.,
Customer Services, 2926 Piper Drive, Vero
Beach, Florida 32960; telephone: (772) 567—
4361; Internet: www.piper.com. Copies of the
instructions to the F. Atlee Dodge STC and
information about the Jensen Aircraft STCs
may be obtained from F. Atlee Dodge,
Aircraft Services, LLC., 6672 Wes Way,
Anchorage, Alaska 99518-0409, Internet:
www.fadodge.com. You may view this
referenced service information at the FAA,
Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148.

Appendix to Docket No. FAA-2014-
1083

Procedures and Requirements for Ultrasonic
Inspection of Piper Wing Lift Struts

Equipment Requirements

1. A portable ultrasonic thickness gauge or
flaw detector with echo-to-echo digital
thickness readout capable of reading to
0.001-inch and an A-trace waveform display
will be needed to do this inspection.

2. An ultrasonic probe with the following
specifications will be needed to accomplish
this inspection: 10 MHz (or higher), 0.283-
inch (or smaller) diameter dual element or
delay line transducer designed for thickness
gauging. The transducer and ultrasonic
system shall be capable of accurately
measuring the thickness of AISI 4340 steel
down to 0.020-inch. An accuracy of +/ —
0.002-inch throughout a 0.020-inch to 0.050-
inch thickness range while calibrating shall
be the criteria for acceptance.

3. Either a precision machined step wedge
made of 4340 steel (or similar steel with
equivalent sound velocity) or at least three
shim samples of same material will be
needed to accomplish this inspection. One
thickness of the step wedge or shim shall be
less than or equal to 0.020-inch, one shall be
greater than or equal to 0.050-inch, and at
least one other step or shim shall be between
these two values.

4. Glycerin, light oil, or similar non-water
based ultrasonic couplants are recommended
in the setup and inspection procedures.
Water-based couplants, containing
appropriate corrosion inhibitors, may be
utilized, provided they are removed from
both the reference standards and the test item
after the inspection procedure is completed
and adequate corrosion prevention steps are
then taken to protect these items.

e NOTE: Couplant is defined as “‘a
substance used between the face of the
transducer and test surface to improve
transmission of ultrasonic energy across the
transducer/strut interface.”

e NOTE: If surface roughness due to paint
loss or corrosion is present, the surface
should be sanded or polished smooth before
testing to assure a consistent and smooth
surface for making contact with the

transducer. Care shall be taken to remove a
minimal amount of structural material. Paint
repairs may be necessary after the inspection
to prevent further corrosion damage from
occurring. Removal of surface irregularities
will enhance the accuracy of the inspection
technique.

Instrument Setup

1. Set up the ultrasonic equipment for
thickness measurements as specified in the
instrument’s user’s manual. Because of the
variety of equipment available to perform
ultrasonic thickness measurements, some
modification to this general setup procedure
may be necessary. However, the tolerance
requirement of step 13 and the record
keeping requirement of step 14, must be
satisfied.

2. If battery power will be employed, check
to see that the battery has been properly
charged. The testing will take approximately
two hours. Screen brightness and contrast
should be set to match environmental
conditions.

3. Verify that the instrument is set for the
type of transducer being used, i.e. single or
dual element, and that the frequency setting
is compatible with the transducer.

4. If a removable delay line is used, remove
it and place a drop of couplant between the
transducer face and the delay line to assure
good transmission of ultrasonic energy.
Reassemble the delay line transducer and
continue.

5. Program a velocity of 0.231-inch/
microsecond into the ultrasonic unit unless
an alternative instrument calibration
procedure is used to set the sound velocity.

6. Obtain a step wedge or steel shims per
item 3 of the Equipment Requirements. Place
the probe on the thickest sample using
couplant. Rotate the transducer slightly back
and forth to “ring” the transducer to the
sample. Adjust the delay and range settings
to arrive at an A-trace signal display with the
first backwall echo from the steel near the left
side of the screen and the second backwall
echo near the right of the screen. Note that
when a single element transducer is used, the
initial pulse and the delay line/steel interface
will be off of the screen to the left. Adjust the
gain to place the amplitude of the first
backwall signal at approximately 80% screen
height on the A-trace.

7. “Ring” the transducer on the thinnest
step or shim using couplant. Select positive
half-wave rectified, negative half-wave
rectified, or filtered signal display to obtain
the cleanest signal. Adjust the pulse voltage,
pulse width, and damping to obtain the best
signal resolution. These settings can vary
from one transducer to another and are also
user dependent.

8. Enable the thickness gate, and adjust the
gate so that it starts at the first backwall echo
and ends at the second backwall echo.
(Measuring between the first and second
backwall echoes will produce a measurement
of the steel thickness that is not affected by
the paint layer on the strut). If instability of
the gate trigger occurs, adjust the gain, gate
level, and/or damping to stabilize the
thickness reading.

9. Check the digital display reading and if
it does not agree with the known thickness
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of the thinnest thickness, follow your
instrument’s calibration recommendations to
produce the correct thickness reading. When
a single element transducer is used this will
usually involve adjusting the fine delay
setting.

10. Place the transducer on the thickest
step of shim using couplant. Adjust the
thickness gate width so that the gate is
triggered by the second backwall reflection of
the thick section. If the digital display does
not agree with the thickest thickness, follow
your instrument’s calibration
recommendations to produce the correct
thickness reading. A slight adjustment in the
velocity may be necessary to get both the
thinnest and the thickest reading correct.
Document the changed velocity value.

11. Place couplant on an area of the lift
strut which is thought to be free of corrosion
and “ring” the transducer to surface. Minor
adjustments to the signal and gate settings
may be required to account for coupling
improvements resulting from the paint layer.
The thickness gate level should be set just
high enough so as not to be triggered by
irrelevant signal noise. An area on the upper
surface of the lift strut above the inspection
area would be a good location to complete
this step and should produce a thickness
reading between 0.034-inch and 0.041-inch.

12. Repeat steps 8, 9, 10, and 11 until both
thick and thin shim measurements are within
tolerance and the lift strut measurement is
reasonable and steady.

13. Verify that the thickness value shown
in the digital display is within +/- 0.002-inch
of the correct value for each of the three or
more steps of the setup wedge or shims.
Make no further adjustments to the
instrument settings.

14. Record the ultrasonic versus actual
thickness of all wedge steps or steel shims
available as a record of setup.

Inspection Procedure

1. Clean the lower 18 inches of the wing
lift struts using a cleaner that will remove all
dirt and grease. Dirt and grease will adversely
affect the accuracy of the inspection
technique. Light sanding or polishing may
also be required to reduce surface roughness
as noted in the Equipment Requirements
section.

2. Using a flexible ruler, draw a 4-inch
grid on the surface of the first 11 inches from
the lower end of the strut as shown in Piper
MSB No. 528D, dated October 19, 1990, or
Piper MSB No. 910A, dated October 10, 1989,
as applicable. This can be done using a soft
(#2) pencil and should be done on both faces
of the strut. As an alternative to drawing a
complete grid, make two rows of marks
spaced every s-inch across the width of the
strut. One row of marks should be about 11
inches from the lower end of the strut, and
the second row should be several inches
away where the strut starts to narrow. Lay the
flexible ruler between respective tick marks
of the two rows and use tape or a rubber band
to keep the ruler in place. See Figure 1.

3. Apply a generous amount of couplant
inside each of the square areas or along the
edge of the ruler. Re-application of couplant
may be necessary.

4. Place the transducer inside the first
square area of the drawn grid or at the first
Vs-inch mark on the ruler and “ring” the
transducer to the strut. When using a dual
element transducer, be very careful to record
the thickness value with the axis of the
transducer elements perpendicular to any
curvature in the strut. If this is not done, loss
of signal or inaccurate readings can result.

5. Take readings inside each square on the
grid or at Ys-inch increments along the ruler
and record the results. When taking a
thickness reading, rotate the transducer
slightly back and forth and experiment with
the angle of contact to produce the lowest
thickness reading possible. Pay close

attention to the A-scan display to assure that
the thickness gate is triggering off of
maximized backwall echoes.

¢ NOTE: A reading shall not exceed .041
inch. If a reading exceeds .041-inch, repeat
steps 13 and 14 of the Instrument Setup
section before proceeding further.

6. If the A-trace is unsteady or the
thickness reading is clearly wrong, adjust the
signal gain and/or gate setting to obtain
reasonable and steady readings. If any
instrument setting is adjusted, repeat steps 13
and 14 of the Instrument Setup section before
proceeding further.

7. In areas where obstructions are present,
take a data point as close to the correct area
as possible.

e NOTE: The strut wall contains a
fabrication bead at approximately 40% of the
strut chord. The bead may interfere with
accurate measurements in that specific
location.

8. A measurement of 0.024-inch or less
shall require replacement of the strut prior to
further flight.

9. If at any time during testing an area is
encountered where a valid thickness
measurement cannot be obtained due to a
loss of signal strength or quality, the area
shall be considered suspect. These areas may
have a remaining wall thickness of less than
0.020-inch, which is below the range of this
setup, or they may have small areas of
localized corrosion or pitting present. The
latter case will result in a reduction in signal
strength due to the sound being scattered
from the rough surface and may result in a
signal that includes echoes from the pits as
well as the backwall. The suspect area(s)
shall be tested with a Maule “Fabric Tester”
as specified in Piper MSB No. 528D, dated
October 19, 1990, or Piper MSB No. 910A,
dated October 10, 1989.

10. Record the lift strut inspection in the
aircraft log book.
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Issued in Kansas City, Missouri, on
December 19, 2014.

Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2014-30722 Filed 12—30-14; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION

16 CFR Part 305
RIN 3084-AB15

Energy and Water Use Labeling for
Consumer Products Under the Energy
Policy and Conservation Act (“Energy
Labeling Rule”)

AGENCY: Federal Trade Commission
(FTC or Commission).

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Commission seeks
comments on labeling for several
miscellaneous refrigeration products not
covered by existing labeling
requirements. The Commission seeks
comments on whether labels for these
products would assist consumers in
their purchasing decisions. Preliminary
DOE analysis suggests labeling would
benefit consumers and be economically
and technologically feasible.

DATES: Comments must be received by
March 3, 2015.

ADDRESSES: Interested parties may file a
comment at https://
ftepublic.commentworks.com/ftc/

Figure 1

miscrefrigerator online or on paper, by
following the instructions in the
Request for Comment part of the
SUPPLEMENTARY INFORMATION section
below. Write “Miscellaneous
Refrigeration Products, Matter No.
R611004” on your comment, and file
your comment online at https://
ftepublic.commentworks.com/ftc/
miscrefrigerator by following the
instructions on the web-based form. If
you prefer to file your comment on
paper, write “Miscellaneous
Refrigeration Products, Matter No.
R611004” on your comment and on the
envelope, and mail your comment to the
following address: Federal Trade
Commission, Office of the Secretary,
600 Pennsylvania Avenue NW., Suite
CC-5610 (Annex N), Washington, DC
20580, or deliver your comment to the
following address: Federal Trade
Commission, Office of the Secretary,
Constitution Center, 400 7th Street SW.,
5th Floor, Suite 5610 (Annex N),
Washington, DC 20024.

FOR FURTHER INFORMATION CONTACT:
Hampton Newsome, (202) 326—-2889,
Attorney, Division of Enforcement,
Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania
Avenue NW., Washington, DC 20580.
SUPPLEMENTARY INFORMATION:

I. Background

The Commission’s Energy Labeling
Rule (Rule) (16 CFR part 305), issued
pursuant to the Energy Policy and
Conservation Act (EPCA) (42 U.S.C.
6291), requires energy labeling for major

household appliances and other
consumer products to help consumers
compare competing models. The
Commission implements its labeling
program in conjunction with the
Department of Energy’s efficiency
standards program for consumer
products, which is also instituted
pursuant to EPCA. When first published
in 1979, the Rule applied to eight
product categories: Refrigerators,
refrigerator-freezers, freezers,
dishwashers, water heaters, clothes
washers, room air conditioners, and
furnaces. The Commission has since
expanded the Rule’s coverage to include
central air conditioners, heat pumps,
plumbing products, lighting products,
ceiling fans, certain types of water
heaters, and televisions.

The Rule requires manufacturers to
attach yellow EnergyGuide labels on
many of these products, and prohibits
retailers from removing the labels or
rendering them illegible. In addition,
the Rule directs sellers, including
retailers, to post label information on
Web sites and in paper catalogs from
which consumers can order products.
EnergyGuide labels for covered products
must contain three key disclosures:
Estimated annual energy cost (for most
products); a product’s energy
consumption or energy efficiency rating
as determined based on Department of
Energy (DOE) test procedures; and a
comparability range displaying the
highest and lowest energy costs or
efficiency ratings for all similar models.
The Rule requires manufacturers to use


https://ftcpublic.commentworks.com/ftc/miscrefrigerator
https://ftcpublic.commentworks.com/ftc/miscrefrigerator
https://ftcpublic.commentworks.com/ftc/miscrefrigerator
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national average costs for applicable
energy sources (e.g., electricity, natural
gas, and oil) as calculated by DOE. The
Rule sets a five-year schedule for
updating comparability ranges and
average unit energy cost information.!
The Commission updates the range
information based on manufacturer data
submitted pursuant to the Rule’s
reporting requirements.

II. DOE Authority To Add New Covered
Products

EPCA gives DOE authority to add
product categories to its energy
conservation program beyond those
already listed under the statute.2 DOE
may classify additional consumer

product types upon a determination
that: (1) Product coverage is either
necessary or appropriate to carry out
EPCA’s purposes; and (2) the average
annual per-household energy use by
products of such type is likely to exceed
100 kWh per year.3

ITI. DOE Proposed Coverage of
Miscellaneous Refrigeration Products

Pursuant to this authority, DOE
recently proposed to cover several types
of refrigeration products excluded by
existing DOE definitions, including
cooled cabinets, non-compressor
refrigerators, hybrid refrigerators,
compact hybrid refrigerators, hybrid
freezers, and residential ice makers.* In

DOE’s view, coverage of these products
is both necessary and appropriate to
carry out EPCA’s goals for conserving
energy supplies and improving
consumer product energy efficiency.®
DOE proposed to consolidate these
various product groups into a single,
new refrigeration product type distinct
from the existing product type that
includes refrigerators, refrigerator-
freezers, and freezers.® DOE concluded
that minimum efficiency standards for
these products should lead to efficiency
improvements. Table 1 contains
detailed information from DOE about
the products included in the new
proposed refrigeration category.

TABLE 1—DOE ENERGY ESTIMATES FOR MISCELLANEOUS REFRIGERATION PRODUCTS”

Estimated Estimated National stock Estimated Annual sales | Range of energy
annual kKWh annual cost estimate lifetime in use
(12¢/kWh) in years units (per year)
Cooled Cabinets ......ccccceeveveevciecccienenne 336 $40 12,300,000 4.3 2,900,000 | 104 to 803 kWh.
Non-Compressor Refrigerators 669 80 4,900,000 4.3 1,100,000 | 451 to 832 kWh.
Hybrid Refrigerators .................... 516 62 2,200,000 17 130,000 | No estimate.
Compact Hybrid Refrigerators .............. 429 51 1,400,000 5.6 250,000 | 365 to 445 kWh.
Hybrid Freezers ........ccccooeiiiieeiiieeenns 413 50 900,000 22 40,000 | No estimate.
Residential Ice Makers ..........c.ccocveneen. 363 44 5,500,000 1.7 3,200,000 | 89 to 1075 kWh.

IV. FTC Proposed Labeling

In conjunction with DOE’s proposal,
the Commission seeks comments on
proposed labeling requirements. Under
EPCA, the Commission has discretion to
require labeling for new covered
products designated by DOE if it
determines such labeling will likely
assist consumers in making purchasing
decisions and be economically and
technologically feasible.8 Although this
labeling authority is discretionary,
EPCA directs the Commission to
publish a proposed rule 30 days after
DOE issues a proposed test procedure.®

Thus, the Commission now seeks
comments on whether labels for these
products would assist consumers in
their purchasing decisions. Preliminary
DOE analysis suggests labeling would
benefit consumers and be economically
and technologically feasible. According
to DOE, the various types of refrigerators
under consideration are available to

116 CFR 305.10.

242 U.S.C. 6292.

342 U.S.C. 6292(b)(1).

4DOE began this rulemaking proceeding in
November 2011, when DOE proposed to add non-
compression-equipped residential refrigerators to
the list of products covered by its conservation
programs. 76 FR 69147 (Nov. 8, 2011). On February
13, 2012, DOE published an additional notice
discussing potential energy conservation standards
and test procedures for other refrigeration products
not currently covered by DOE requirements. 77 FR
7547 (Feb. 13, 2012). Late last year, DOE issued a

residential consumers in stores and
online, and use a significant amount of
energy. Moreover, DOE’s estimates
suggest that competing models for most
of these product categories exhibit
variable amounts of energy use.1° In
addition, because these products
resemble refrigerators already covered
by the Rule (16 CFR 305.11), labeling is
likely to be economically or
technologically feasible.

The Commission has not proposed
specific rule amendments in this Notice.
However, should the Commission
determine labeling is appropriate, any
final requirements will likely resemble
those applicable to currently covered
refrigeration products, including
requirements relating to testing (section
305.5), EnergyGuide labeling (section
305.11), recordkeeping (section 305.21),
reporting (section 305.8), and catalog/
Web site disclosures (section 305.20).
Accordingly, the Commission seeks
comments on the application of these

formal proposal to cover the new types of
refrigeration products (78 FR 65223, Oct. 31, 2013).
On December 16, 2014 (79 FR 74894), DOE
published proposed test procedures for these
products. In that test procedure notice, DOE
clarified the scope of the products to include those
listed above.

578 FR 65223, 65224 (citing 42 U.S.C. 6201).

61d.

7 See 78 FR at 65224-65228, 79 FR 74894, and
DOE’s “Preliminary Technical Support Document”
at http://www.regulations.gov/

existing labeling requirements to the
new refrigerator products. The
Commission seeks comments on all
aspects of this proposal. In particular,
the Commission requests that
commenters address the following
questions:

a. Benefits: Should the Commission
require labeling or other energy
disclosures for the miscellaneous
refrigeration products described in this
notice? Would labeling or other energy
disclosures assist consumers in making
purchasing decisions? What benefits, if
any, would labeling or other energy
disclosures for the products in question
provide for consumers and businesses
(including small businesses)? Would
labeling promote the introduction of
more energy-efficient products? What
are the potential energy savings for
consumers?

b. Costs: Is there any evidence that
labeling or other energy disclosures for
these products would not assist

#!documentDetail;D=EERE-2011-BT-STD-0043-
0024.

842 U.S.C. 6294(a)(3)&(b)(3).

9 See 42 U.S.C. 6294(b)(1)(B) (labeling for new
products DOE designates pursuant to 42 U.S.C.
6292(b)). EPCA also grants the Commission
authority to require labeling or other disclosures for
any consumer product not specified in the statute
or designated by DOE if the Commission determines
that “labeling for the product is likely to assist
consumers in making decisions.” 42 U.S.C.
6294(a)(6).

1078 FR at 65224-65228.
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consumers in making purchasing
decisions? Would labeling for these
products be economically feasible?
Would it be technologically feasible?
What are the costs of testing these
products? What costs would such
labeling or other energy disclosures
impose on consumers and businesses
(including small businesses)?

c. Energy Use Data: Is there energy
use data regarding these refrigeration
products beyond the information
already provided by DOE? If so, is there
data that shows a significant difference
in the energy use of competing models?
If so, is there a significant difference in
the energy use of such models? What are
the annual energy costs of these
products?

d. Format, Content, and Placement: If
the Commission considers labeling or
other energy disclosures for one or more
of these products, what should the
format, content, and placement be of
such information? Should the labeling
requirements for these products differ in
any significant way from the
EnergyGuide labels currently applicable
to refrigerators, refrigerator-freezers, and
freezers? How do consumers purchase
these products (e.g., in stores, online, or
otherwise)? Are consumers likely to see
the label for these products before
purchase? Should disclosures appear on
the products themselves, on packaging,
in other point-of-purchase material, or
through some other means?

e. Internet and Catalog Disclosures:
Should internet and other catalog
disclosures for these products be any
different than those for other covered
products, such as refrigerators already
covered by the Rule?

f. Content: If labeling or other energy
disclosures should be required, what
types of information should such labels
include? Should labeling provide the
same information as the EnergyGuide
label for other refrigerators (i.e., yearly
operating costs, energy use, and
comparative information)? Should the
label require something different or
additional?

V. Request for Comments

You can file a comment online or on
paper. For the Commission to consider
your comment, we must receive it on or
before March 3, 2015. Write
“Miscellaneous Refrigeration Products,
Matter No. R611004” on your comment.
Your comment—including your name
and your state—will be placed on the
public record of this proceeding,
including, to the extent practicable, on
the public Commission Web site, at
http://www.ftc.gov/os/
publiccomments.shtm. As a matter of
discretion, the Commission tries to

remove individuals’ home contact
information from comments before
placing them on the Commission Web
site.

Because your comment will be made
public, you are solely responsible for
making sure that your comment does
not include any sensitive personal
information, such as anyone’s Social
Security number, date of birth, driver’s
license number or other state
identification number or foreign country
equivalent, passport number, financial
account number, or credit or debit card
number. You are also solely responsible
for making sure that your comment does
not include any sensitive health
information, such as medical records or
other individually identifiable health
information. In addition, do not include
any “[t]rade secret or any commercial or
financial information whichis. . .
privileged or confidential,” as discussed
in § 6(f) of the FTC Act, 15 U.S.C. 46(f),
and FTC Rule 4.10(a)(2), 16 CFR
4.10(a)(2). In particular, do not include
competitively sensitive information
such as costs, sales statistics,
inventories, formulas, patterns, devices,
manufacturing processes, or customer
names.

If you want the Commission to give
your comment confidential treatment,
you must file it in paper form, with a
request for confidential treatment, and
you have to follow the procedure
explained in FTC Rule 4.9(c), 16 CFR
4.9(c). Your comment will be kept
confidential only if the FTC General
Counsel, in his or her sole discretion,
grants your request in accordance with
the law and the public interest.

Postal mail addressed to the
Commission is subject to delay due to
heightened security screening. As a
result, we encourage you to submit your
comments online. To make sure that the
Commission considers your online
comment, you must file it at https://
ftepublic.commentworks.com/ftc/
miscrefrigeration, by following the
instruction on the web-based form. If
this Notice appears at http://
www.regulations.gov, you also may file
a comment through that Web site.

If you file your comment on paper,
write “Miscellaneous Refrigeration
Products, Matter No. R611004” on your
comment and on the envelope, and mail
your comment to the following address:
Federal Trade Commission, Office of the
Secretary, 600 Pennsylvania Avenue
NW., Suite CC-5610 (Annex N),
Washington, DC 20580, or deliver your
comment to the following address:
Federal Trade Commission, Office of the
Secretary, Constitution Center, 400 7th
Street SW., 5th Floor, Suite 5610
(Annex N), Washington, DC 20024. If

possible, submit your paper comment to
the Commission by courier or overnight
service.

Visit the Commission Web site at
http://www.ftc.gov to read this NPRM
and the news release describing it. The
FTC Act and other laws that the
Commission administers permit the
collection of public comments to
consider and use in this proceeding, as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives on or
before March 3, 2015. You can find
more information, including routine
uses permitted by the Privacy Act, in
the Commission’s privacy policy, at
http://www.ftc.gov/ftc/privacy.htm.

By direction of the Commission.
Janice Podoll Frankle,
Acting Secretary.
[FR Doc. 2014-30572 Filed 12-30~14; 8:45 am]
BILLING CODE 6750-01-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1422
[CPSC Docket No. CPSC—-2009-0087]

Recreational Off-Highway Vehicles
(ROVs); Notice of Opportunity for Oral
Presentation of Comments; Correction

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of opportunity for oral
presentation of comments; correction.

SUMMARY: The Consumer Product Safety
Commission (CPSC, Commission)
published a document in the Federal
Register on December 3, 2014,
announcing that on January 7, 2015, the
Commission will provide an
opportunity for interested persons to
present oral comments on the notice of
proposed rulemaking (NPR) the
Commission issued, which proposes a
standard to reduce the risk of injury
associated with recreational off-highway
vehicles (ROVs). The location for the
meeting has changed.

DATES: Effective December 31, 2014.

ADDRESSES: The meeting will be held in
the Hearing Room, 4th floor of Bethesda
Towers Building, 4330 East West
Highway, Bethesda, MD 20814.
Requests to make oral presentations,
and texts of oral presentations, should
be captioned: “ROVs NPR; Oral
Presentation” and submitted by email to
cpsc-0s@cpsc.gov, or mailed or
delivered to the Office of the Secretary,
Consumer Product Safety Commission,
4330 East-West Highway, Bethesda, MD


https://ftcpublic.commentworks.com/ftc/miscrefrigeration
https://ftcpublic.commentworks.com/ftc/miscrefrigeration
https://ftcpublic.commentworks.com/ftc/miscrefrigeration
http://www.ftc.gov/os/publiccomments.shtm
http://www.ftc.gov/os/publiccomments.shtm
http://www.ftc.gov/ftc/privacy.htm
http://www.regulations.gov
http://www.regulations.gov
http://www.ftc.gov
mailto:cpsc-os@cpsc.gov
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20814, not later than 5 p.m. EST on
December 30, 2014.

FOR FURTHER INFORMATION CONTACT: For
information about the purpose or
subject matter of this meeting, contact
Caroleene Paul, Project Manager,
Directorate for Engineering Sciences,
Consumer Product Safety Commission,
5 Research Place, Rockville, MD 20850;
telephone (301) 987—-2225; cpaul@
cpsc.gov. For information about the
procedure to make an oral presentation,
contact Rockelle Hammond, Office of
the Secretary, Consumer Product Safety
Commission, 4330 East-West Highway,
Bethesda, MD 20814; telephone (301)
504-7923.

SUPPLEMENTARY INFORMATION:
Correction

In the Federal Register of December 3,
2014, in FR Doc. 2014-28381, on page
71712, in the first column, correct the
DATES and ADDRESSES captions to read:

Dates: The meeting will begin at 10
a.m., on January 7, 2015, at the U.S.
Consumer Product Safety Commission
in the Hearing Room, 4th floor of
Bethesda Towers Building, 4330 East
West Highway, Bethesda, MD 20814.
Requests to make oral presentations and
the written text of any oral presentations
must be received by the Office of the
Secretary not later than 5 p.m. Eastern
Standard Time (EST) on December 30,
2014.

Addresses: The meeting will be held
in the Hearing Room, 4th floor of
Bethesda Towers Building, 4330 East
West Highway, Bethesda, MD 20814.
Requests to make oral presentations,
and texts of oral presentations, should
be captioned: “ROVs NPR; Oral

Presentation” and submitted by email to
cpsc-0s@cpsc.gov, or mailed or
delivered to the Office of the Secretary,
Consumer Product Safety Commission,
4330 East-West Highway, Bethesda, MD
20814, not later than 5 p.m. EST on
December 30, 2014.

Alberta E. Mills,

Acting Secretary, U.S. Consumer Product
Safety Commission.

[FR Doc. 2014-30515 Filed 12—30-14; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 46

[Docket No. RM15-3-000]
Revisions to Public Utility Filing
Requirements

AGENCY: Federal Energy Regulatory
Commission, Energy.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission is proposing
to revise its regulations to eliminate the
requirement to submit FERC-566
(Annual Report of a Utility’s 20 Largest
Customers) for regional transmission
organizations (RTOs), independent
system operators (ISOs), and exempt
wholesale generators (EWGs). The
Commission is also proposing to revise
its regulations to eliminate the
requirement to submit FERC-566 for
public utilities that have not made any
reportable sales under FERC-566 in any
of the three preceding years. The
Commission further proposes to

eliminate the requirement for public
utilities submitting FERC-566 to
identify individual residential
customers by name and address.

DATES: Comments are due March 2,
2015.

ADDRESSES: Comments, identified by
docket number, may be filed in the
following ways:

¢ Electronic Filing through http://
www.ferc.gov. Documents created
electronically using word processing
software should be filed in native
applications or print-to-PDF format and
not in a scanned format.

e Mail/Hand Delivery: Those unable
to file electronically may mail or hand-
deliver comments to: Federal Energy
Regulatory Commission, Secretary of the
Commission, 888 First Street NE.,
Washington, DC 20426.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Comment Procedures section of
this document.

FOR FURTHER INFORMATION CONTACT:

Mary LaFave (Technical Information),
Office of Energy Market Regulation,
Federal Energy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426, (202) 502—
6060.

Lina Naik (Legal Information), Office of
the General Counsel, Federal Energy
Regulatory Commission, 888 First
Street NE., Washington, DC 20426,
(202) 502-8882.

SUPPLEMENTARY INFORMATION:

Notice of Proposed Rulemaking
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1. Section 305(c) of the Federal Power
Act (FPA) requires, among other things,
that, on or before January 31 of each
calendar year, each public utility shall
publish a list, pursuant to rules
prescribed by the Commission, of any
company, firm, or organization that is
one of the 20 purchasers of electric
energy which purchased (for purposes
other than resale) one of the 20 largest

annual amounts of electric energy sold
by such public utility (or by any public
utility which is part of the same holding
company system) during any one of the
three calendar years immediately
preceding the filing date.?

2. The Commission implemented
Congress’ mandate in part 46 of the

116 U.S.C. 825d(c) (2012).

Commission’s regulations.? Section 46.3
of the regulations thus provides, in
relevant part, that on or before January
31 of each year, each public utility shall
compile a list of purchasers of electric
energy (other than for resale), and shall
identify each purchaser by name and
principal business address, and shall

218 CFR part 46 (2014).


http://www.ferc.gov
http://www.ferc.gov
mailto:cpsc-os@cpsc.gov
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submit the list to the Secretary and
make the list publicly available. The list
identifies each purchaser who, during
any of the three preceding calendar
years, purchased (for purposes other
than resale) from a public utility one of
the twenty largest amounts of electric
energy by such public utility, and the
public utility is required to notify each
purchaser which has been identified on
the list.3

3. On February 26, 2014, in
compliance with the requirements of the
Paperwork Reduction Act of 1995,% the
Commission issued a request for
comments on, among other things, the
currently-approved information
collection FERC-566 (Annual Report of
a Utility’s 20 Largest Customers).
Specifically, the Commission sought
comment on: (1) Whether the collection
of information is necessary for the
proper performance of the functions of
the Commission, including whether the
information will have practical utility;
(2) the accuracy of the agency’s estimate
of the burden and cost of the collection
of information, including the validity of
the methodology and assumptions used;
(3) ways to enhance the quality, utility
and clarity of the information collection;
and (4) ways to minimize the burden of
the collection of information on those
who are to respond, including the use
of automated collection techniques or
other forms of information technology.5

4. The Commission received four
comments. With respect to the FERC—
566, commenters recommended that the
Commission eliminate the requirement
to file FERC-566 for public utilities that
do not make any reportable sales; that
certain Regional Transmission
Organizations (RTOs) and Independent
System Operators (ISOs) should be
exempted from the requirement to
submit FERC-566; and that the
Commission should exempt exempt
wholesale generators (EWGs) from the
FERC-566 filing requirement.®

5. On July 1, 2014, the Commission
issued a further notice addressing the
comments. Specifically, the
Commission stated that it shared
commenters’ interest in identifying and
implementing burden reductions to the
benefit of filers as well as the
Commission, but that commenters’
suggestions raised issues that required

318 CFR 46.3.

444 U.S.C. 3506(c)(2)(A).

5 See Commission Information Collection
Activities (FERC-520, FERC-561, FERC-566);
Comment Request; Extension, Docket No. IC14-9—
000 (Feb. 26, 2014).

6 See Commission Information Collection
Activities (FERC-520, FERC-561, FERC-566);
Comment Request, Docket No. IC14-9-000, at 7-8
(July 1, 2014).

additional study. The Commission
stated that should it determine after
further study to pursue changes to these
information collections, those changes
would be more appropriately addressed
in a forum and through a process that

is better suited to full public
identification of and deliberation on
possible proposed changes. The
Commission noted that any changes to
the Commission’s regulations would
need to be made through the
Commission’s formal rulemaking
process.”

6. In this Notice of Proposed
Rulemaking (NOPR), the Commission
proposes to revise its regulations to
reduce the regulatory burden of
compliance on public utilities, while
meeting the statutory standards set forth
in the FPA. Such modifications would
enhance the quality, utility, and clarity
of the information collected.
Specifically, the Commission proposes
to eliminate the requirement to submit
FERC-566 for RTOs, ISOs, and EWGs.
The Commission also proposes to
eliminate the requirement to submit
FERC-566 for public utilities that have
not made any reportable sales in any of
the three preceding years. The
Commission further proposes to
eliminate the requirements for public
utilities submitting FERC-566 to
identify individual residential
customers by name and address.

1. Discussion

A. RTOs and ISOs

7. The Commission proposes to
eliminate the requirement to submit
FERC-566 for RTOs and ISOs. By their
nature, RTOs and ISOs are focused
primarily on sales of electric energy for
resale. The statute expressly seeks to
acquire information about purchasers of
electric energy who purchased ““for
purposes other than for resale.” 8
Accordingly, the Commission proposes
to revise the current regulation to
eliminate the requirement to submit
FERC-566 for RTOs and ISOs.

B. EWGs

8. Similarly, the Commission
proposes to eliminate the requirement to
submit FERC-566 for EWGs. The term
exempt wholesale generator is defined
as “‘any person engaged directly, or
indirectly through one or more affiliates

. . and exclusively in the business of
owning or operating, or both owning
and operating, all or part of one or more
eligible facilities and selling electric
energy at wholesale.” ® Thus, by

71d. at 8.
816 U.S.C. 825(c)(2)(D).
918 CFR 336.1 (emphasis added).

definition, EWGs do not have retail
customers. As discussed above
regarding RTOs and ISOs, the statute
seeks to acquire information about
purchasers of electric energy who
purchased for purposes other than for
resale. Because EWGs are defined as
entities that only sell energy at
wholesale, the Commission believes
FERGC-566 should not be required to be
submitted by such entities.

C. Public Utilities That Have Not Made
Sales

9. The Commission proposes to
eliminate the requirement to submit
FERC-566 for those public utilities that
have not made any reportable sales in
any of the three preceding years. Section
305(c) requires public utilities to
publish a list of purchasers; it does not
require a report of the absence of
purchasers. Thus, the Commission
proposes to eliminate the requirement to
submit FERC-566 for those public
utilities that have not made any
reportable sales in any of the three
preceding years.

D. Identification Requirement

10. The Commission proposes to
eliminate the requirement for public
utilities submitting FERC-566 to
identify individual residential
customers by name and address.
Currently, section 46.3(d) requires that
each public utility identify each
purchaser on the list of the twenty
largest purchasers by name and
principal business address. However, it
may not be necessary to have such
detailed information about residential
customers. Thus, the Commission
proposes to allow public utilities to
identify individual residential
customers as “Residential Customer,”
and provide only a zip code in lieu of
an address.

II. Information Collection Statement

11. The collection of information
addressed in this Notice of Proposed
Rulemaking is subject to review by the
Office of Management and Budget
(OMB) under section 3507(d) of the
Paperwork Reduction Act of 1995.10
OMB’s regulations require approval of
certain information collection
requirements imposed by agency
rules.1® Upon approval of a collection(s)
of information, OMB will assign an
OMB control number and an expiration
date. Respondents subject to the filing
requirements of a rule will not be
penalized for failing to respond to these
collections of information unless the

1044 U.S.C. 3507(d).
115 CFR 1320.11.
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collections of information display a
valid OMB control number.

12. We solicit comments on the need
for this information, whether the
information will have practical utility,
the accuracy of the burden estimates,
ways to enhance the quality, utility, and
clarity of the information to be collected
or retained, and any suggested methods
for minimizing respondents’ burden,
including the use of automated

information techniques. Specifically,
the Commission asks that any revised
burden or cost estimates submitted by
commenters be supported by sufficient
detail to understand how the estimates
are generated.

13. Public Reporting Burden: The
burden and cost estimates below are
based on the estimated reduction in
burden for certain entities that would no
longer have to file the annual report of

twenty largest purchasers. The
Commission estimates the annual report
to require (on average) six hours to
prepare and to file. The Commission
estimates that there are six RTOs/ISOs
and an additional 880 filers that report
no purchasers. The latter category
includes EWGs. The following table
illustrates the burden reductions to be
applied to the information collection:

Annual Reduction in Total rtianduction
number of average

Respondent category rc’a\lsuprgﬁgqrar?tfs responses Z?}%ISB%T::; burden hours burggguhaciurs
per & cost pe1r2 & total annual

respondent response cost 13

(1) @ (1)*(2)=(3) 4 (3)*(4)=(5)

RTOS/ISOS ..ottt 6 1 6 6 36
$423 $2,538
Filers with No Purchasers (including EWGS) .........cccceeueee. 880 1 880 6 5,280
$423 $372,240
Total REAUCHION ....cccoeiiiiieeie ettt eecireeees | rereeeeeessinnnnreeees | seeeeeeeesiissreeeeeeens 886 | .o 5,316
$374,778

Title: Annual Report of Twenty
Largest Purchasers (FERC-566).

Action: Revision to existing
collection.

OMB Control No: 1902-0114.

Respondents: Business or other for
profit, and not for profit institutions.

Frequency of Responses: Annually.

Necessity of the Information: The
Commission is required by the Federal
Power Act to collect information on
public utilities’ twenty largest retail
purchasers. This information helps the
Commission understand electric energy
markets and transactions, in order to
better safeguard public and private
interests. Upon review, the Commission
proposes that certain entities no longer
need to make the annual filing.

Internal review: The Commission has
assured itself, by means of its internal
review, that there is specific, objective
support for the burden estimates
associated with the information
requirements.

14. Interested persons may obtain
information on the reporting
requirements by contacting the Federal
Energy Regulatory Commission, Office
of the Executive Director, 888 First
Street NE., Washington, DC 20426
[Attention: Ellen Brown, email:
DataClearance@ferc.gov, phone: (202)
502-8663, fax: (202) 273-0873].

12 The estimates for cost per response are derived
using the following formula: Burden Hours per
Response * $70.50/hour = Gost per Response. The
$70.50/hour figure is based on the average salary
plus benefits for a FERC employee. We assume that
industry respondents earn at a similar rate.

13 Total Annual Burden Hours * $70.50.

15. Comments concerning the
information collection proposed in this
NOPR and the associated burden
estimates, should be sent to the
Commission in this docket and may also
be sent to the Office of Management and
Budget, Office of Information and
Regulatory Affairs [Attention: Desk
Officer for the Federal Energy
Regulatory Commission]. For security
reasons, comments should be sent by
email to OMB at the following email
address: oira_submission@omb.eop.gov.
Please reference the docket numbers of
this Notice of Proposed Rulemaking
(Docket No. RM15-3-000) in your
submission.

III. Environmental Analysis

16. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.1# This action has been
categorically excluded under section
380.4(a)(2)(ii), addressing the collection
of information.?

IV. Regulatory Flexibility Act

17. The Regulatory Flexibility Act of
1980 (RFA) 16 generally requires a
description and analysis of proposed
rules that will have significant
economic impact on a substantial

14 Regulations Implementing the National
Environmental Policy Act of 1969, Order No. 486,
52 FR 47897 (Dec. 17, 1987), FERC Stats. & Regs.
Preambles 1986—1990 { 30,783 (1987).

1518 CFR 380.4(a)(2)(ii).

165 U.S.C. 601-12.

number of small entities. This NOPR
proposes to revise the Commission’s
regulations to reduce reporting burdens.
Specifically, the Commission proposes
to eliminate the requirement to submit
FERC-566 for RTOs and ISOs, EWGs,
and those public utilities that did not
make retail sales in the preceding three
years. The Commission is also
simplifying the requirements for
existing filers, as they will no longer
have to identify individual residential
customers by name and address.

18. The Commission estimates that,
on average, each of the entities that will
no longer have to file the FERC-566 will
experience a reduction in cost of $423
per year.

19. Accordingly, the Commission
certifies that this NOPR, if adopted, will
not have a significant economic impact
on a substantial number of small
entities.

V. Comment Procedures

20. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due March 2, 2015.
Comments must refer to Docket No.
RM15-3-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

21. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at http://www.ferc.gov. The
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Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

22. Commenters that are not able to
file comments electronically must send
an original of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street NE., Washington, DC 20426.

23. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

VI. Document Availability

24. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5:00 p.m.
Eastern time) at 888 First Street NE.,
Room 2A, Washington DC 20426.

25. From the Commission’s Home
Page on the Internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

26. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours from the
Commission’s Online Support at (202)
502—-6652 (toll free at 1-866—208—3676)
or email at ferconlinesupport@ferc.gov,
or the Public Reference Room at (202)
502—-8371, TTY (202)502-8659. Email
the Public Reference Room at
public.referenceroom@ferc.gov.

List of Subjects in 18 CFR Part 46

Electric utilities; Reporting and
recordkeeping requirements.

By direction of the Commission.

Dated: December 18, 2014.
Nathaniel J. Davis, Sr.,
Deputy Secretary.

In consideration of the foregoing, the
Commission proposes to amend Part 46,
Chapter I, Title 18, Code of Federal
Regulations, as follows:

PART 46—PUBLIC UTILITY FILING
REQUIREMENTS AND FILING
REQUIREMENTS FOR PERSONS
HOLDING INTERLOCKING POSITIONS

m 1. The authority citation for Part 46
continues to read as follows:

Authority: 16 U.S.C. 792-828c; 16 U.S.C.
2601-2645; 42 U.S.C. 7101-7352; E.O. 12009,
3 CFR 142.

m 2. Section 46.3 is amended by revising
paragraph (a) to read as follows:

§46.3 Purchaser list.

(a)(1) Compilation and filing list. On
or before January 31 of each year, except
as provided below, each public utility
shall compile a list of the purchasers
described in paragraph (b) of this
section and shall identify each
purchaser by name and principal
business address. The public utility
must submit the list to the Secretary of
the Commission in accordance with
filing procedures posted on the
Commission’s Web site at http://
www.ferc.gov and make the list publicly
available through its principal business
office.

(2) Notwithstanding paragraph (a)(1)
of this section, public utilities that are
defined as Regional Transmission
Operators, as defined in § 35.34(b)(1) of
this chapter, and public utilities that are
defined as Independent System
Operators, as defined in § 35.46(d) of
this chapter, are exempt from the
requirement to file.

(3) Notwithstanding paragraph (a)(1)
of this section, public utilities that meet
the criteria for exempt wholesale
generators, as defined in § 366.1 of this
chapter, and are certified as such
pursuant to § 366.7 of this chapter, are
exempt from the requirement to file.

(4) Notwithstanding paragraph (a)(1)
of this section, public utilities that have
no reportable sales as defined in section
(b) in any of the three preceding years
are exempt from the requirement to file.

(5) Notwithstanding paragraph (a)(1)
of this section, individual residential
customers on the list may be identified
as “Residential Customer,” and with a
zip code in lieu of an address.

* * * * *
[FR Doc. 2014-30366 Filed 12—30-14; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF COMMERCE

International Trade Administration

19 CFR Part 351
[Docket No. 140929814-4814-01]
RIN 0625-AB02

Modification of Regulations Regarding
Price Adjustments in Antidumping
Duty Proceedings

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

ACTION: Proposed rule and request for
comments.

SUMMARY: The Department of Commerce
(“the Department”) proposes to modify
two regulations pertaining to price
adjustments in antidumping duty
proceedings and is seeking comments
from parties. These modifications, if
adopted, are intended to clarify that the
Department generally will not consider
a price adjustment that reduces or
eliminates a dumping margin unless the
party claiming such price adjustment
demonstrates, to the satisfaction of the
Department, through documentation
that the terms and conditions of the
adjustment were established and known
to the customer at the time of sale.

DATES: To be assured of consideration,
written comments must be received no
later than January 30, 2015.

ADDRESSES: All comments must be
submitted through the Federal
eRulemaking Portal at http://
www.regulations.gov, Docket No. ITA-
2014-0001, unless the commenter does
not have access to the internet.
Commenters that do not have access to
the internet may submit the original and
one electronic copy of each set of
comments by mail or hand delivery/
courier. All comments should be
addressed to Paul Piquado, Assistant
Secretary for Enforcement &
Compliance, Room 1870, Department of
Commerce, 14th Street and Constitution
Ave. NW., Washington, DC 20230.
Comments submitted to the Department
will be uploaded to the eRulemaking
Portal at www.Regulations.gov.

The Department will consider all
comments received before the close of
the comment period. All comments
responding to this notice will be a
matter of public record and will be
available on the Federal eRulemaking
Portal at www.Regulations.gov. The
Department will not accept comments
accompanied by a request that part or
all of the material be treated
confidentially because of its business
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proprietary nature or for any other
reason.

Any questions concerning file
formatting, document conversion,
access on the Internet, or other
electronic filing issues should be
addressed to Moustapha Sylla,
Enforcement and Compliance
Webmaster, at (202) 482—-4685, email
address: webmaster-
support@ita.doc.gov.

FOR FURTHER INFORMATION CONTACT:
Jessica Link at (202) 482—1411 or
Melissa Skinner at (202) 482—0461.
SUPPLEMENTARY INFORMATION:

Background

In general terms, section 731 of the
Tariff Act of 1930, as amended (the Act)
provides that when a company is selling
foreign merchandise into the United
States at less than fair value, and
material injury or threat of material
injury is found by the International
Trade Commission, the Department
shall impose an antidumping duty. An
antidumping duty analysis involves a
comparison of the company’s sales price
in the United States (known as the
export price or constructed export price)
with the price or cost in the foreign
market (known as the normal value).
See 19 CFR 351.401(a); see also section
772 of the Act (defining export price
and constructed export price); section
773 of the Act (defining normal value).
The prices used to establish export
price, constructed export price, and
normal value involve certain
adjustments. See, e.g., 19 CFR
351.401(b). In its May 19, 1997 final
rulemaking, the Department
promulgated regulatory provisions
governing the use of price adjustments
in the calculation of export price,
constructed export price, and normal
value in antidumping duty proceedings.
Antidumping Duties; Countervailing
Duties; Final Rule, 62 FR 27296 (May
19, 1997) (“Final Rule”). In particular,
the Department promulgated the current
regulation at 19 CFR 351.102(b)(38),
which provides a definition of “price
adjustment”. In providing this
definition, the Department stated that
“Itthis term is intended to describe a
category of changes to a price, such as
discounts, rebates and post-sale price
adjustments, that affect the net outlay of
funds by the purchaser.” Id., 62 FR at
27300.

The Department also enacted 19 CFR
351.401(c), which explains how the
Department will use a price net of price
adjustments. In the Final Rule, the
Department explained that 19 CFR
351.401(c) was intended to “‘restate{}
the Department’s practice with respect

to price adjustments, such as discounts
and rebates.” Final Rule, 62 FR at
27344.

The Department also addressed the
following comment on the proposed
rulemaking, regarding whether “after
the fact” price adjustments, that were
not contemplated at the time of sale,
would be accepted under 19 CFR
351.401(c):

One commenter suggested that, at least for
purposes of normal value, the regulations
should clarify that the only rebates
Commerce will consider are ones that were
contemplated at the time of sale. This
commenter argued that foreign producers
should not be allowed to eliminate dumping
margins by providing “rebates” only after the
existence of margins becomes apparent.

The Department has not adopted this
suggestion at this time. We do not disagree
with the proposition that exporters or
producers will not be allowed to eliminate
dumping margins by providing price
adjustments “after the fact.” However, as
discussed above, the Department’s treatment
of price adjustments in general has been the
subject of considerable confusion. In
resolving this confusion, we intend to
proceed cautiously and incrementally. The
regulatory revisions contained in these final
rules constitute a first step at clarifying our
treatment of price adjustments. We will
consider adding other regulatory refinements
at a later date.

Since enacting these regulations, the
Department has consistently applied its
practice of not granting price
adjustments where the terms and
conditions were not established and
known to the customer at the time of
sale (sometimes referred to as
determining the “legitimacy” of a price
adjustment) because of the potential for
manipulation of the dumping margin
through so-called “after-the-fact”
adjustments. See, e.g., Certain Oil
Country Tubular Goods From Taiwan:
Final Determination of Sales at Less
Than Fair Value, 79 FR 41979 (July 18,
2014) and accompanying Issues and
Decision Memorandum, Cmt. 3;
Lightweight Thermal Paper From
Germany: Notice of Final Results of the
First Antidumping Duty Administrative
Review, 76 FR 22078 (April 20, 2011)
(Lightweight Thermal Paper from
Germany) and accompanying Issues and
Decision Memorandum, Cmt. 3; Canned
Pineapple Fruit from Thailand: Final
Results and Partial Rescission of
Antidumping Duty Administrative
Review, 71 FR 70948 (Dec. 7, 2006) and
accompanying Issues and Decision
Memorandum, Cmt. 1; Ball Bearings
and Parts Thereof from France,
Germany, Italy, Japan, and the United
Kingdom: Final Results of Antidumping
Duty Administrative Reviews, 71 FR
40064 (July 14, 2006) and accompanying

Issues and Decision Memorandum, Cmt.
19.

On March 25, 2014, the Court of
International Trade issued Papierfabrik
August Koehler AG v. United States, 971
F. Supp. 2d 1246 (Ct. Int’] Trade 2014)
(Koehler AG), remanding the
Department’s decision in Lightweight
Thermal Paper from Germany, noted
above. The Court ordered the
Department to reconsider Papierfabrik
August Koehler AG’s rebate program.
The Court disagreed with the
Department’s determination that the
regulations permitted it to disregard
certain price adjustments, the terms and
conditions of which were not
established or known to the customer at
the time of sale, stating that ““the
regulations set forth a broad definition
of price adjustment encompassing ‘any
change in the price charged for. . . the
foreign like product’ that ‘are reflected
in the purchaser’s net outlay.”” 971 F.
Supp. 2d at 1251-52 (quoting 19 CFR
351.102(b)(38)) (emphasis added by
Court). In accordance with the Court’s
order, on remand, under protest, the
Department granted an adjustment for
the rebates at issue. See Final Results of
Redetermination Pursuant to Court
Remand, Lightweight Thermal Paper
from Germany, Papierfabrik August
Koehler AG v. United States, Court No.
11-00147, Slip Op. 14-31 (Ct. Int’]
Trade March 25, 2014), dated June 20,
2014.

The Department continues to defend
its regulatory interpretation of
disallowing price adjustments the terms
and conditions of which were not
contemplated and known to the
customer at the time of sale. However,
the Department recognizes that the
Court of International Trade in Koehler
AG disagrees with its interpretation.
Therefore, without prejudice to the
United States Government’s right to
appeal Koehler AG, or to argue that the
Department’s current interpretation of
its regulations is correct, the Department
is issuing this proposed rule to modify
the regulations at issue pursuant to
Administrative Procedure Act (5 U.S.C.
553) notice and comment procedures;
we invite comments from all interested
parties.

Proposed Modification

The Department proposes to modify
19 CFR 351.102(b)(38) and 19 CFR
351.401(c) as indicated below. These
modifications, if adopted, are intended
to clarify that the Department generally
will not consider a price adjustment that
reduces or eliminates a dumping margin
unless the party claiming such price
adjustment demonstrates, to the
satisfaction of the Department, through
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documentation that the terms and
conditions of the adjustment were
established and known to the customer
at the time of sale. This rulemaking
would be effective for proceedings
initiated on or after 30 days following
the date of publication of the final rule.

The Department invites parties to
comment on this proposed rule and the
proposed effective date. Further, any
party may submit comments expressing
its disagreement with the Department’s
proposal and may propose an
alternative approach.

Classifications

Executive Order 12866

It has been determined that this
proposed rule is not significant for
purposes of Executive Order 12866.

Paperwork Reduction Act

This proposed rule contains no new
collection of information subject to the
Paperwork Reduction Act, 44 U.S.C.
Chapter 35.

Executive Order 13132

This proposed rule does not contain
policies with federalism implications as
that term is defined in section 1(a) of
Executive Order 13132, dated August 4,
1999 (64 FR 43255 (August 10, 1999)).

Regulatory Flexibility Act

The Chief Counsel for Regulation has
certified to the Chief Counsel for
Advocacy of the Small Business
Administration under the provisions of
the Regulatory Flexibility Act, 5 U.S.C.
605(b), that the proposed rule would not
have a significant economic impact on
a substantial number of small business
entities. A summary of the need for,
objectives of and legal basis for this rule
is provided in the preamble, and is not
repeated here.

The entities upon which this
rulemaking could have an impact
include foreign exporters and
producers, some of whom are affiliated
with U.S. companies, and U.S.
importers. Enforcement & Compliance
currently does not have information on
the number of entities that would be
considered small under the Small
Business Administration’s size
standards for small businesses in the
relevant industries. However, some of
these entities may be considered small
entities under the appropriate industry
size standards. Although this proposed
rule may indirectly impact small
entities that are parties to individual
antidumping duty proceedings, it will
not have a significant economic impact
on any entities.

The proposed action is merely a
continuation of the Department’s

practice based on its interpretation of
current Department regulations. If the
proposed rule is implemented, no
entities would be required to undertake
additional compliance measures or
expenditures. Rather, the regulations,
both in their current form and in this
proposed rulemaking, instruct the
Department on what adjustments to
make to export price or constructed
export price and normal value under
certain factual scenarios in the course of
an antidumping duty proceeding.
Because the proposed rule only impacts
the way in which the Department makes
certain calculations in antidumping
duty proceedings, it does not directly
impact any business entities. The
proposed rule merely clarifies the
regulations to better align with current
Departmental practices. Therefore, the
proposed rule would not have a
significant economic impact on a
substantial number of small business
entities. For this reason, an Initial
Regulatory Flexibility Analysis is not
required and one has not been prepared.

List of Subjects in 19 CFR Part 351

Administrative practice and
procedure, Antidumping, Business and
industry, Cheese, Confidential business
information, Countervailing duties,
Freedom of information, Investigations,
Reporting and recordkeeping
requirements.

Dated: December 19, 2014.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

For the reasons stated, 19 CFR part
351 is proposed to be amended as
follows:

PART 351—ANTIDUMPING AND
COUNTERVAILING DUTIES

m 1. The authority citation for 19 CFR
part 351 continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 1202
note; 19 U.S.C. 1303 note; 19 U.S.C. 1671 et
seq.; and 19 U.S.C. 3538.

m 2.In § 351.102, revise paragraph
(b)(38) to read as follows:

§351.102 Definitions.

* * * * *

(b)* EE

(38) Price adjustment. “‘Price
adjustment” means a change in the
price charged for subject merchandise or
the foreign like product, such as a
discount or rebate, including, under
certain circumstances, a change such as
a discount or rebate that is made after
the time of sale (see § 351.401(c)), that

is reflected in the purchaser’s net
outlay.

* * * * *

m 3.In § 351.401, revise paragraph (c) to
read as follows:

§351.401 In general.

* * * * *

(c) Use of price net of price
adjustments. In calculating export price,
constructed export price, and normal
value (where normal value is based on
price), the Secretary normally will use
a price that is net of price adjustments,
as defined in § 351.102(b), that are
reasonably attributable to the subject
merchandise or the foreign like product
(whichever is applicable). The Secretary
generally will not consider a price
adjustment that reduces or eliminates a
dumping margin unless the party
claiming such price adjustment
demonstrates, to the satisfaction of the
Secretary, through documentation that
the terms and conditions of the
adjustment were established and known
to the customer at the time of sale.

* * * * *
[FR Doc. 201430664 Filed 12-30-14; 8:45 am)]
BILLING CODE 3510-DS-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 1271
[Docket No. FDA—-2014-N-1484]
Revisions to Exceptions Applicable to

Certain Human Cells, Tissues, and
Cellular and Tissue-Based Products

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA or Agency) is
issuing this proposed rule to amend
certain regulations regarding donor
eligibility, including the screening and
testing of donors of particular human
cells, tissues, and cellular and tissue-
based products (HCT/Ps), and related
labeling. FDA is proposing this action in
response to our enhanced
understanding in this area and in
response to comments from
stakeholders regarding the importance
of embryos to individuals and couples
seeking access to donated embryos.
DATES: Submit either electronic or
written comments on the proposed rule
by March 31, 2015.

ADDRESSES: You may submit comments
by any of the following methods:
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Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e Mail/Hand delivery/Courier (for
paper submissions): Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

Instructions: All submissions received
must include the Docket No. FDA—
2014—-N-1484 for this rulemaking. All
comments received may be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Melissa Segal, Center for Biologics
Evaluation and Research, Food and
Drug Administration, 10903 New
Hampshire Ave., Bldg. 71, Rm. 7301,
Silver Spring, MD 20993-0002, 240—
402-7911.

SUPPLEMENTARY INFORMATION:
Executive Summary
Purpose of the Regulatory Action

FDA is issuing this proposed rule to
amend certain regulations regarding
donor eligibility, including the
screening and testing of donors of
particular HCT/Ps, and related labeling.
We are proposing these changes in
response to our enhanced
understanding in this area and in
response to comments from
stakeholders regarding the importance
of embryos to individuals and couples
seeking access to donated embryos.

FDA is proposing this rulemaking
under the authority of section 361 of the
Public Health Service Act (PHS Act) (42
U.S.C. 264). Under section 361 of the
PHS Act, FDA may issue and enforce
regulations necessary to prevent the
introduction, transmission, or spread of
communicable disease between the

States or from foreign countries into the
States.

Summary of the Major Provisions of the
Regulatory Action

FDA is proposing to amend existing
regulations to provide additional
flexibility to HCT/P establishments to
make available for reproductive use
embryos originally intended for
reproductive use for a specific
individual or couple when those
embryos are subsequently intended for
directed or anonymous donation.
Specifically, this proposed rulemaking
would redesignate the current Title 21
of the Code of Federal Regulations (CFR)
1271.90(b) (§ 1271.90(b)) to new
§1271.90(c), and would insert a new
§1271.90(b) entitled “Exceptions for
Reproductive Use” to clarify that if an
embryo was originally intended for
reproductive use for a specific
individual or couple, its use for directed
or anonymous donation, would not be
prohibited under § 1271.45(c), even
when the applicable donor eligibility
requirements under part 1271, subpart
C, are not met. FDA also clarifies that
we are not creating an exception for
deficiencies that occurred in making the
donor eligibility determination for
either the oocyte donor or the semen
donor as required under § 1271.45(b), or
for deficiencies in performing donor
screening or testing, as required under
§§1271.75, 1271.80, and 1271.85.

The proposed rule also would require
appropriate labeling for embryos that
would describe the donor eligibility
status of the individual donors whose
gametes were used to form the embryo.
The content of the labeling is not
different from that required under
current regulations. Consistent with
current regulations, the intent of the
proposed labeling is to help ensure that
physicians have specific and accurate
information to provide to recipients for
use in making informed medical
decisions.

Costs and Benefits

The proposed rule would ensure that
any related costs and burdens are kept
to a minimum.

I. Background

Under the authority of section 361 of
the PHS Act, by delegation from the
Surgeon General and the Secretary of
Health and Human Services, FDA may
make and enforce regulations necessary
to prevent the introduction,
transmission, or spread of
communicable diseases. Communicable
diseases include, but are not limited to,
those transmitted by viruses, bacteria,
fungi, parasites, and transmissible

spongiform encephalopathy agents.
Certain diseases are transmissible
through implantation, transplantation,
infusion, or transfer of HCT/Ps derived
from donors infected with those
diseases. To prevent the introduction,
transmission, or spread of such
communicable diseases, we consider it
necessary to require establishments to
take appropriate measures to prevent
the use of cells or tissues from infected
donors. FDA regulates HCT/Ps intended
for implantation, transplantation,
infusion, or transfer into a human
recipient under part 1271 that was
issued under the authority of section
361 of the PHS Act. Part 1271 requires
HCT/P establishments to screen and test
donors for relevant communicable
disease agents and diseases, to prepare
and follow written standard operating
procedures for the prevention of the
spread of communicable diseases, and
to maintain records. Part 1271 also
requires that for most HCT/Ps, the cell
or tissue donor must be determined to
be eligible, based on the results of
screening and testing for relevant
communicable disease agents and
diseases. In most cases, a donor who
tests reactive for a particular
communicable disease, or who
possesses clinical evidence of, or risk
factors for, communicable disease
agents and diseases, would be
considered ineligible, and cells or
tissues from that donor would not
ordinarily be used.

FDA has published three final rules
that make up part 1271. In the Federal
Register of January 19, 2001 (66 FR
5447), FDA published regulations
requiring HCT/P establishments to
register and list their HCT/Ps with FDA
(registration final rule). In the Federal
Register of May 25, 2004 (69 FR 29786),
we published regulations requiring most
cell and tissue donors to be tested and
screened for relevant communicable
disease agents and diseases (donor
eligibility final rule). In the Federal
Register of November 24, 2004 (69 FR
68612), we published regulations
requiring HCT/P establishments to
follow current good tissue practice
(CGTP), which governs the methods
used in, and the facilities and controls
used for, the manufacture of HCT/Ps,
recordkeeping, and the establishment of
a quality program (CGTP final rule).
These regulations apply to HCT/Ps
recovered on or after May 25, 2005.

As part of our ongoing effort to
implement our framework for regulating
HCT/Ps, in the Federal Register of May
25, 2005 (70 FR 29949), we issued an
interim final rule entitled ‘“Human
Cells, Tissues, and Cellular and Tissue-
Based Products; Donor Screening and
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Testing, and Related Labeling” (2005
interim final rule), which had an
effective date simultaneous with
publication. This interim final rule was
then adopted without change in the
Federal Register of June 19, 2007, in the
final rule entitled ““Human Cells,
Tissues, and Cellular and Tissue-Based
Products; Donor Screening and Testing,
and Related Labeling” (72 FR 33667)
(2007 final rule). The 2007 final rule
amended regulations regarding the
screening and testing of donors of HCT/
Ps, timing of specimen collection,
record retention requirements, and
related labeling requirements in
response to public comments
concerning the importance of
cryopreserved embryos to individuals
seeking access to donated embryos. The
2007 final rule also added an exception
to the donor eligibility requirements in
§1271.90(a)(4) for cryopreserved
embryos that, while originally exempt
from the donor eligibility requirements
because the donors were sexually
intimate partners, are later intended for
directed or anonymous donation.

In recent years, industry and the
medical community have raised
concerns that the current regulations
restrict the use of embryos that were
intended for personal reproductive use
and therefore impose limitations on
individuals and couples involved in
family building. In response to these
concerns, we are proposing this
rulemaking to clarify and further
develop the current exceptions to the
donor eligibility requirements. If
finalized, the proposed rule will provide
HCT/P establishments with the
flexibility to make available any
embryos originally formed for
reproductive use for a specific
individual or couple and now intended
for reproductive use, provided that
specific criteria are met, including
requirements for labeling.

II. Description of the Proposed Rule

The proposed rule is intended to
allow the use of all embryos for
reproductive use by expanding the
current exceptions to the prohibition on
use under § 1271.90. This proposal is in
response to our enhanced
understanding in this area and to
increase the options for individuals and
couples seeking access to these HCT/Ps.

A. Current Exceptions to Prohibition on
Use

As set forth in the donor eligibility
final rule, an HCT/P must not be
implanted, transplanted, infused, or
transferred until the donor has been
determined to be eligible (§ 1271.45(c))
based on the results of donor screening

(§1271.75) and testing (§§ 1271.80 and
1271.85) for relevant communicable
disease agents and diseases. These
donor eligibility requirements apply to
all donors of HCT/Ps, including donors
of reproductive cells or tissues. In the
case of an embryo or of cells derived
from an embryo, a donor eligibility
determination is required for both the
oocyte donor and the semen donor
(§1271.45(b)).

Section 1271.90(a) contains
exceptions from the requirement of
determining donor eligibility for the
following HCT/Ps: (1) Cells and tissues
for autologous use; (2) reproductive
cells or tissue donated by a sexually
intimate partner of the recipient for
reproductive use; (3) cryopreserved cells
or tissues for reproductive use that are
for autologous use or donated by a
sexually intimate partner and are
subsequently intended for directed
donation; and (4) a cryopreserved
embryo that is formed from gametes of
sexually intimate partners and is
subsequently intended for directed or
anonymous donation.

The 2007 final rule added the
§1271.90(a)(4) exception to allow for
directed or anonymous donation of
cryopreserved embryos originally
intended for use by a sexually intimate
partner, without the need for a donor
eligibility determination. This exception
addresses the situation where sexually
intimate partners who were not
screened and tested at the time of
cryopreservation of their embryos later
wish to make a directed or anonymous
donation of their cryopreserved
embryos. As explained in the preamble
to the 2005 interim final rule, we
recognize that because the embryos
were intended for use in a sexually
intimate relationship, the donors would
not have been required to be screened
and tested for communicable disease
agents and diseases at the time that the
oocytes and semen were recovered.
While the 2005 interim final rule
recommended that appropriate
measures be taken to screen and test the
semen and oocyte donors before transfer
of the embryo to a recipient, the rule
also specifically stated that “[I]f
screening and testing of the semen and
oocyte donors are not performed, this
rule would not prohibit the transfer of
the embryo into a recipient” (70 FR
29949 at 29951).

The Agency provided additional
guidance on this point in the guidance
entitled, “Guidance for Industry:
Eligibility Determination for Donors of
Human Cells, Tissues, and Cellular and
Tissue-Based Products (HCT/Ps)” dated
August 2007. The guidance states that,
as in other cases involving directed

donations of reproductive tissue, the
regulatory language in § 1271.90(a)(4)
allows for the use of embryos from a
directed, ineligible donor. In the
guidance, FDA also clarified that we
intend to apply this policy to a sexually
intimate couple’s cryopreserved
embryos where one of the gametes is
from a qualified (i.e., eligible) third
party gamete donor, and the other
gamete is from the sexually intimate
partner of the intended recipient. As
specifically stated in the guidance in
section VIILA, “. . . although FDA
requires appropriate screening and
testing when possible, if appropriate
screening and testing are not possible
(e.g., because one of the donors is
unavailable), you may still transfer the
embryo into a recipient.” In this
proposed rulemaking, our intent is to
expand this exception beyond the
current exception in § 1271.90(a) for
reproductive cells or tissue donated by
a sexually intimate partner of the
recipient for reproductive use. Under
this proposed rule, an embryo,
originally intended for reproductive use
for a specific individual or couple, may
be subsequently used for directed or
anonymous donation even when the
applicable donor eligibility
requirements under part 1271, subpart C
are not met. As stated in the new
§1271.90(b), nothing in this paragraph
creates an exception for deficiencies
that occurred in making the donor
eligibility determination for either the
oocyte donor or the semen donor as
required under § 1271.45(b), or for
deficiencies in performing donor
screening or testing, as required under
§§1271.75, 1271.80, and 1271.85.

B. Continued Obligations Under HCT/P
Regulations

As discussed previously, this
proposed rule would clarify and further
develop the current exceptions to the
prohibition on use and provide greater
accommodation to individuals and
couples wanting access to embryos
intended for reproductive use, while
continuing to emphasize the
applicability of the donor eligibility
screening and testing requirements for
individual gamete donors. FDA reminds
industry of its continued obligations
under part 1271, subpart C to determine
donor eligibility based on the results of
donor screening (§ 1271.75) and testing
(§§1271.80 and 1271.85).
Establishments must also continue to
comply with part 1271 requirements
applicable to reproductive HCT/Ps to
prevent the introduction, transmission,
or spread of communicable disease.



Federal Register/Vol. 79, No. 250/ Wednesday, December 31, 2014 /Proposed Rules

78747

C. Labeling Requirements

This proposed rule describes the
continued applicability of labeling
requirements for embryos intended for
reproductive use that would be
excepted from the prohibition on use.
This proposed rule would require
prominent labeling that describes the
donor eligibility status of the individual
donors whose gametes were used to
form the embryo. The required labeling
would provide information to the
treating physician to permit discussion
of the potential risks of communicable
diseases with the recipient. We expect
that a recipient would be fully informed
of the risks involved in using an embryo
for reproductive purposes as described
under proposed §1271.90(b) even when
the donor eligibility requirements under
part 1271, subpart C are not met.

Specifically, under proposed
§1271.90(c)(2) through (c)(6), an embryo
originally intended for reproductive use
for a specific individual or couple that
is subsequently intended for directed or
anonymous donation must be
prominently labeled with the following
statements as they are applicable:

e “NOT EVALUATED FOR
INFECTIOUS SUBSTANCES”;

e “WARNING: Advise recipient of
communicable disease risk’’;

¢ the BIOHAZARD legend shown in
§1271.3(h);

¢ “WARNING: Reactive test results
for (name of disease agent or disease)”;

e “Advise recipient that screening
and testing of the donor(s) were not
performed at the time of recovery or
cryopreservation of the reproductive
cells or tissue, but have been performed
subsequently.”

The proposed labeling requirements
are based on the expectation that a
physician will be closely involved in
the decision to use an embryo and the
recognition that physicians are under
legal and ethical obligations that require
them to discuss the risks of
communicable disease transmission
stemming from the use of HCT/Ps. FDA
relies on physicians to meet these
obligations when discussing procedures
involving HCT/Ps with recipients. FDA
expects that HCT/P establishments will
take appropriate measures to screen and
test the semen and oocyte donor(s)
before making available for reproductive
use the embryo excepted under
proposed § 1271.90(b). For this reason,
proposed § 1271.90(b) also specifically
states that “[N]othing in this paragraph
creates an exception for deficiencies
that occurred in making the donor
eligibility determination for either the
oocyte donor or the semen donor as
required under § 1271.45(b), or for

deficiencies in performing donor
screening or testing, as required under
§§1271.75,1271.80, and 1271.85.”

III. Proposed Revisions to FDA
Regulations

We are proposing revisions to the
following FDA regulations:

A. Proposed Amendments to § 1271.90

Section 1271.90 sets forth exceptions
where HCT/P establishments are not
required to make a donor eligibility
determination under § 1271.50 or to
perform donor screening or testing
under §§1271.75, 1271.80, and 1271.85.
We are proposing to add language to the
exceptions listed in this section to
provide clarity and update the
regulation by allowing for an embryo
originally intended for reproductive use
for a specific individual or couple, to be
subsequently used for directed or
anonymous donation, even when the
donor eligibility requirements under
part 1271, subpart C are not met.

We are proposing to amend §1271.90
as follows:

¢ Changing the heading of this
section by deleting “from the
requirement of determining donor
eligibility,” and inserting ““other”” before
“exceptions.” If this change is finalized,
the heading for § 1271.90 would read
““Are there other exceptions and what
labeling requirements apply?”” We made
this change for clarity; the new heading
would be more accurate.

¢ Changing §1271.90(a)(3) by
replacing “exempt’” with “excepted,”
which is the term used in the
introductory title for this provision.
Thus, this change would make the
language more consistent. If this change
is finalized, the beginning of
§1271.90(a)(3) would read,
“Cryopreserved cells or tissues for
reproductive use, other than embryos,
originally excepted. . . .”

¢ Changing current § 1271.90(a)(4) by
replacing “exempt” with “excepted,”
and by adding ““(a)(1) and” before
“(a)(2)” to clarify that as proposed,
§1271.90(a)(4) would refer to a
cryopreserved embryo formed for
autologous use and the reproductive
cells or tissue were donated by a
sexually intimate partner of the
recipient for reproductive use. If this
change is finalized, § 1271.90(a)(4)
would read, “A cryopreserved embryo,
originally excepted under paragraphs
(a)(1) and (a)(2). . . .”

e Redesignating current § 1271.90(b)
as §1271.90(c) and adding a new
paragraph (b) to § 1271.90.

e Changing newly designated
§1271.90(c) by adding “and (b)” after
“(a)” in the introductory text, revising

§1271.90(c)(2) to replace “(b)(6)”” with
“(c)(6)”, and by adding “‘recovery or”
before “cryopreservation” in new
§1271.90(c)(6) to clarify that some
testing and screening activities may take
place before recovery, not just before
cryopreservation.

B. Proposed § 1271.90(b)

We are proposing to redesignate the
current §1271.90(b) to § 1271.90(c), and
insert a new § 1271.90(b) entitled
“Exceptions for Reproductive Use.”
Under proposed § 1271.90(b), an embryo
originally intended for reproductive use
for a specific individual or couple that
is subsequently intended for directed or
anonymous donation is excepted from
the prohibition on use under
§ 1271.45(c) even when the applicable
donor eligibility requirements under
part 1271, subpart C are not met.
Accordingly, when an establishment
fails to comply with applicable donor
eligibility requirements under part 1271,
subpart C, the establishment would not
be prohibited from making available for
reproductive use such embryos for
reproductive purposes in accordance
with this section. The proposed
exception from the prohibition on use
does not create an exception for
deficiencies that occurred in making the
donor eligibility determination for
either the oocyte donor or the semen
donor as required under § 1271.45(b), or
for deficiencies in performing donor
screening or testing, as required under
§§1271.75, 1271.80, and 1271.85.

We note that the language we are
proposing to add to the exceptions
currently listed in § 1271.90 is additive.
It creates an additional exception for the
use of certain reproductive HCT/Ps that
are not currently excepted, but it does
not impact or restrict the exceptions
currently provided for in the
regulations.

C. Proposed § 1271.90(c)

Under proposed § 1271.90(c), HCT/P
establishments must prominently label
an HCT/P described in paragraphs (a)
and (b) of this section as required in
paragraph (c). The labeling requirements
are intended to help ensure that
physicians have specific and accurate
information to provide to recipients for
use in making informed medical
decisions.

If finalized, the nonsubstantive
change to § 1271.90(c)(2) would clarify
that the labeling requirements contained
in §1271.90(c)(2) do not apply to
reproductive cells or tissue labeled in
accordance with §1271.90(c)(6). The
proposed change to § 1271.90(c)(6)
would include “‘recovery or’’ before the
word “‘cryopreservation”. Thus, the



78748

Federal Register/Vol. 79, No. 250/ Wednesday, December 31, 2014 /Proposed Rules

proposed §1271.90(c)(6) provision
requires HCT/P establishments to
prominently label an HCT/P described
in §1271.90(a)(3) or (a)(4) with “Advise
recipient that screening and testing of
the donor(s) were not performed at the
time of recovery or cryopreservation of
the reproductive cells or tissue, but have
been performed subsequently” for
HCT/Ps described in § 1271.90(a)(3) or
(a)(4). This proposed change is made to
recognize that some testing and
screening activities may take place even
before recovery of HCT/Ps, not just
before cryopreservation.

D. Proposed Amendments to § 1271.370

Section 1271.370 sets forth labeling
requirements in addition to those that
apply under §§ 1271.55, 1271.60,
1271.65, and 1271.90. Because, as
discussed previously, this rule is
proposing to redesignate the current
labeling requirements under
§1271.90(b) to §1271.90(c), we are
proposing to amend § 1271.370(b)(4) to
revise the reference from § 1271.90(b) to
§1271.90(c).

IV. Legal Authority

FDA is proposing this rulemaking
under the authority of section 361 of the
PHS Act. Under section 361 of the PHS
Act, FDA may issue and enforce
regulations necessary to prevent the
introduction, transmission, or spread of
communicable disease between the
States or from foreign countries into the
States. It is important to recognize that
HCT/Ps recovered in one State may be
sent to another for processing, and then
shipped for use throughout the United
States, or beyond. FDA has been
involved in many recalls where HCT/Ps
processed in a single establishment have
been distributed in many States. In any
event, intrastate transactions affecting
interstate communicable disease
transmission may also be regulated
under section 361 of the PHS Act. (See
Louisiana v. Mathews, 427 F. Supp. 174,
176 (E.D. La. 1977); Independent Turtle
Farmers of Louisiana, Inc. v. United
States of America, et al., 2010 U.S. Dist.
LEXIS 31117). This rulemaking
proposes changes in response to our
enhanced understanding of the uses of
certain types of HCT/Ps in specific
situations and in response to comments
from stakeholders regarding the
importance of embryos to individuals
and couples seeking access to donated
embryos.

V. Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866, Executive Order 13563, the
Regulatory Flexibility Act (5 U.S.C.

601-612), and the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).
Executive Orders 12866 and 13563
direct Agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). This proposed rule
is not a significant regulatory action as
defined by Executive Order 12866.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because the costs associated
with this rule are expected to be
minimal, we propose to certify that this
rule will not have a significant
economic impact on a substantial
number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing ‘‘any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $141
million, using the most current (2013)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this proposed rule to result in a 1-year
expenditure that would meet or exceed
this amount.

This rule proposes to amend certain
regulations regarding donor eligibility
and labeling related to the screening and
testing of donors of particular HCT/Ps.
The proposed rule would provide
additional flexibility to HCT/P
establishments to make available for
reproductive use embryos originally
intended for reproductive use for a
specific individual or couple and
subsequently intended for directed or
anonymous donation. Specifically, the
proposed rule would clarify that if an
embryo was originally intended for
reproductive use for a specific
individual or couple, its use for directed
or anonymous donation would not be
prohibited under § 1271.45(c), even
when the applicable donor eligibility
requirements under part 1271, subpart C
are not met. This proposed exception
from prohibition for use would not
create an exception for deficiencies that
occurred in making the donor eligibility
determination for either the oocyte
donor or the semen donor as required

under §1271.45(b), or for deficiencies in
performing donor screening or testing,
as required under §§1271.75, 1271.80,
and 1271.85. The proposed rule also
requires appropriate labeling that
describes the donor eligibility status of
the individual donors whose gametes
were used to form the embryo.

This rule will provide greater
accommodation of individuals and
couples wanting access to embryos
originally intended for reproductive use,
while continuing to emphasize the
applicability of the donor eligibility
screening and testing requirements for
individual gamete donors. If finalized,
the proposed rule will provide HCT/P
establishments with the flexibility to
make available embryos originally
intended for reproductive use, provided
that specific criteria are met. Consistent
with current regulations, the proposed
labeling requirements will help ensure
that physicians have specific and
accurate information to provide to
recipients for use in making informed
medical decisions. Because this
proposed rule would impose no
additional regulatory burdens, the costs
associated with this rule are expected to
be minimal. FDA requests comment on
this conclusion.

VI. Environmental Impact

The Agency has determined under 21
CFR 25.30(h) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VII. Federalism

FDA has analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. FDA
has determined that the proposed rule,
if finalized, would not contain policies
that have substantial direct effects on
the States, on the relationship between
the National Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Accordingly, the
Agency tentatively concludes that the
proposed rule does not contain policies
that have federalism implications as
defined in the Executive order and,
consequently, a federalism summary
impact statement is not required.

VIII. The Paperwork Reduction Act of
1995

The labeling requirements contained
in this proposed rule are not subject to
review by the Office of Management and
Budget (OMB) because they do not
constitute a “collection of information”
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under the Paperwork Reduction Act of
1995 (the PRA) (44 U.S.C. 3501-3520).
Rather, the requirement to label HCT/Ps
in accordance with the proposed rule is
a “public disclosure of information
originally supplied by the Federal
government to the recipient for the
purpose of disclosure to the public” (5
CFR 1320.3(c)(2)). Therefore, FDA
tentatively concludes that these
proposed requirements in this
document are not subject to review by
OMB because they do not constitute a
“collection of information” under the
PRA.

IX. Comments

Interested persons may submit either
electronic comments regarding this
document to http://www.regulations.gov
or written comments to the Division of
Dockets Management (see ADDRESSES). It
is only necessary to send one set of
comments. Identify comments with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday, and
will be posted to the docket at http://
www.regulations.gov.

List of Subjects in 21 CFR Part 1271

Biologics, Drugs, Human cells and
tissue-based products, Medical devices,
Reporting and recordkeeping
requirements.

Therefore, under the Public Health
Service Act and under the authority
delegated to the Commissioner of Food
and Drugs, it is proposed that 21 CFR
part 1271 be amended as follows:

PART 1271—HUMAN CELLS, TISSUES,
AND CELLULAR AND TISSUE-BASED
PRODUCTS

m 1. The authority citation for 21 CFR
part 1271 continues to read as follows:

Authority: 42 U.S.C. 216, 243, 263a, 264,
271.

m2.In§1271.90:

m a. Revise the heading;

m b. Revise paragraphs (a)(3) and (a)(4)
by removing “‘exempt” and by adding in
its place “excepted”;

m c. Revise paragraph (a)(4) by removing
“paragraph” and by adding in its place
“paragraphs ”’; and by adding “(a)(1)
and” before “(a)(2)”’;

m d. Redesignate paragraph (b) as
paragraph (c);

m e. Add a new paragraph (b);

m f. Revise newly designated paragraph
(c) by removing “paragraph” and by
adding in its place “paragraphs” and by
adding “and (b)” after ““(a)” in the
introductory text;

m g. Revise newly designated paragraph
(c)(2) by removing “(b)(6)” and by
adding in its place “(c)(6)”’; and
m h. Revise newly designated paragraph
(c)(6) by adding “‘recovery or” before
“cryopreservation”.

The revisions read as follows:

§1271.90 Are there other exceptions and
what labeling requirements apply?

(El] * *x *

(3) Cryopreserved cells or tissue for
reproductive use, other than embryos,
originally excepted under paragraphs
(a)(1) or (a)(2) of this section at the time
of donation, that are subsequently
intended for directed donation,
provided that

* * * * *

(4) A cryopreserved embryo,
originally excepted under paragraphs
(a)(1) and (a)(2) of this section at the
time of cryopreservation, that is
subsequently intended for directed or
anonymous donation. When possible,
appropriate measures should be taken to
screen and test the semen and oocyte
donors before transfer of the embryo to
the recipient.

(b) Exceptions for Reproductive Use.
An embryo originally intended for
reproductive use for a specific
individual or couple that is
subsequently intended for directed or
anonymous donation for reproductive
use is excepted from the prohibition on
use under §1271.45(c) even when the
applicable donor eligibility
requirements under part 1271, subpart C
are not met. Nothing in this paragraph
creates an exception for deficiencies
that occurred in making the donor
eligibility determination for either the
oocyte donor or the semen donor as
required under § 1271.45(b), or for
deficiencies in performing donor
screening or testing, as required under
§§1271.75, 1271.80, and 1271.85.

(c) Required labeling. As applicable,
you must prominently label an HCT/P
described in paragraphs (a) and (b) of
this section as follows:

(1] I

(2) “NOT EVALUATED FOR
INFECTIOUS SUBSTANCES,” unless
you have performed all otherwise
applicable screening and testing under
§§1271.75, 1271.80, and 1271.85. This
paragraph does not apply to
reproductive cells or tissue labeled in
accordance with paragraph (c)(6) of this

section.
* * * * *

(6) ““Advise recipient that screening
and testing of the donor(s) were not
performed at the time of recovery or
cryopreservation of the reproductive
cells or tissue, but have been performed

subsequently,” for paragraphs (a)(3) or
(a)(4) of this section.
* * * * *
m 3. Amend § 1271.370(b)(4) by
removing ““§1271.90(b)” and by adding
in its place “§1271.90(c)”.

Dated: December 23, 2014.
Leslie Kux,
Associate Commissioner for Policy.
[FR Doc. 2014-30528 Filed 12-30-14; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Part 100
[Docket No. MSHA-2014-0009]
RIN 1219-AB72

Criteria and Procedures for
Assessment of Civil Penalties

AGENCY: Mine Safety and Health
Administration, Labor.

ACTION: Proposed rule; notice of public
hearings; extension of comment period;
close of record.

SUMMARY: The Mine Safety and Health
Administration (MSHA) will hold two
additional public hearings on the
Agency’s proposed rule for Criteria and
Procedures for Assessment of Civil
Penalties.

DATES: MSHA will hold public hearings
on February 5, 2015, and February 12,
2015, at the locations listed in the
SUPPLEMENTARY INFORMATION section of
this document.

Post-hearing comments must be
received or postmarked by midnight
Eastern Standard Time on March 12,
2015.

ADDRESSES: Submit comments,
informational materials, and requests to
speak, identified by RIN 1219-AB72 or
Docket No. MSHA-2014-0009, by one
of the following methods:

e Federal E-Rulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

e E-Mail: zzMSHA-comments@
dol.gov. Include RIN 1219-AB72 or
Docket No. MSHA-2014—0009 in the
subject line of the message.

e Mail: MSHA, Office of Standards,
Regulations, and Variances, 1100
Wilson Boulevard, Room 2350,
Arlington, Virginia 22209-3939.

e Hand Delivery or Courier: MSHA,
1100 Wilson Boulevard, Room 2350,
Arlington, Virginia, between 9:00 a.m.
and 5:00 p.m., Monday through Friday,


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:zzMSHA-comments@dol.gov
mailto:zzMSHA-comments@dol.gov

78750

Federal Register/Vol. 79, No. 250/ Wednesday, December 31, 2014 /Proposed Rules

except Federal holidays. Sign in at the
receptionist’s desk on the 21st floor.

e Fax:202-693-9441.

Instructions: All submissions must
include “MSHA” and “RIN 1219—
AB72” or “Docket No. MSHA-2014—
0009.” Do not include personal
information that you do not want
publicly disclosed; MSHA will post all
comments without change to http://
www.regulations.gov and http://
www.msha.gov/currentcomments.asp,
including any personal information
provided. For additional instructions for
participation in Public Hearings on this
rulemaking, see the ‘“Public Hearings”
heading of the SUPPLEMENTARY
INFORMATION section of this document.

Docket: For access to the docket to
read comments received, go to http://
www.regulations.gov or http://
www.msha.gov/currentcomments.asp.
To read background documents, go to
http://www.regulations.gov. Review the
docket in person at MSHA, Office of
Standards, Regulations, and Variances,
1100 Wilson Boulevard, Room 2350,

Arlington, Virginia, between 9:00 a.m.
and 5:00 p.m. Monday through Friday,
except Federal Holidays. Sign in at the
receptionist’s desk on the 21st floor.

Email notification: To subscribe to
receive an email notification when
MSHA publishes rules, program
information, instructions, and policy, in
the Federal Register, go to http://
www.msha.gov/subscriptions/
subscribe.aspx.

FOR FURTHER INFORMATION CONTACT:
Sheila McConnell, Acting Director,
Office of Standards, Regulations, and
Variances, MSHA, at
mcconnell.sheila.a@dol.gov (email);
202—-693-9440 (voice); or 202—693-9441
(facsimile).

SUPPLEMENTARY INFORMATION:
I. Background

On July 31, 2014, MSHA published a
proposed rule (79 FR 44494) to amend
its civil penalty regulation to simplify
the criteria, which will promote
consistency, objectivity, and efficiency

in the proposed assessment of civil
penalties and facilitate the resolution of
enforcement issues. The proposal would
place a greater emphasis on the more
serious safety and health conditions and
provide improved safety and health for
miners. MSHA is also proposing
alternatives that would address the
scope and applicability of its civil
penalty regulation.

In response to requests from the
public, MSHA held public hearings on
December 4, 2014, in Arlington,
Virginia, and on December 9, 2014, in
Denver, Colorado. The post-hearing
comment period was scheduled to close
on January 9, 2015.

II. Public Hearings

In response to requests from the
public, MSHA will hold two additional
public hearings on the proposed rule to
provide the public an opportunity to
present their views on this rulemaking.
MSHA is holding the hearings on the
following dates at the locations
indicated:

Date

Location

Contact No.

Thursday, February 5, 2015 ...........c.......

Thursday, February 12, 2015 ..................

Sheraton Birmingham Hotel, 2101 Richard Arrington Jr. Boulevard North, Bir-
mingham, AL 35203.
Embassy Suites Chicago—Downtown, 600 N. State Street, Chicago, IL 60654 .....

205-324-5000

312-943-3800

The hearings will begin with an
opening statement from MSHA,
followed by oral presentations from
members of the public. The public
hearings will begin at 9:00 a.m. and end
no later than 5:00 p.m., or earlier if the
last person presenting testimony has
spoken.

Persons and organizations wishing to
speak are encouraged to notify MSHA in
advance for scheduling purposes.
Persons do not have to make a written
request to speak; however, MSHA will
give priority to persons who have
notified us, in advance, of their intent
to speak and will provide others an
opportunity to present oral testimony if
time allows. MSHA requests that parties
making presentations at the hearings
submit them no later than five days
prior to the hearing. Testimony,
presentations, and accompanying
documentation will be included in the
rulemaking record.

The hearings will be conducted in an
informal manner. Formal rules of
evidence and cross examination will not
apply. The hearing panel may ask
questions of speakers and speakers may
ask questions of the hearing panel.
Verbatim transcripts of the proceedings
will be prepared and made a part of the

rulemaking record. Copies of the
transcripts will be available to the
public on http://www.regulations.gov
and on MSHA’s Web site at http://
www.msha.gov/tscripts.htm.

Commenters are requested to be
specific in their comments and submit
detailed rationale and supporting
documentation for any comment or
s