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Federal Regulations, which is published under
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008—-0256; Directorate
Identifier 2007-SW-01-AD; Amendment 39—
18046; AD 2008-14-02 R1]

RIN 2120-AA64
Airworthiness Directives; Agusta
S.p.A. (Agusta) Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are revising Airworthiness
Directive (AD) 2008—14—02 for Agusta
Model AB139 and AW139 helicopters.
AD 2008-14—02 required inspecting the
fuselage frame to detect fatigue cracks
which could lead to structural failure
and subsequent loss of control of the
helicopter. Since we issued AD 2008-
14-02, Agusta developed a frame
reinforcement modification, which
supports extending the interval for
inspecting the fuselage frame for a
fatigue crack. This new AD requires
inspecting the fuselage frame for a crack
and reduces the applicability from AD
2008-14-02 to exclude helicopters with
the frame reinforcement modification.
The actions of this AD are intended to
detect a fatigue crack that could result
in failure of the fuselage frame and
subsequent loss of control of the
helicopter.

DATES: This AD is effective January 16,
2015.

The Director of the Federal Register
approved the incorporation by reference
of a certain document listed in this AD
as of August 14, 2008 (73 FR 39572, July
10, 2008).

ADDRESSES: For service information
identified in this AD, contact
AgustaWestland, Product Support
Engineering, Via del Gregge, 100, 21015

Lonate Pozzolo (VA) Italy, ATTN:
Maurizio D’Angelo; telephone 39-0331—
664757; fax 39—0331-664680; or at
http://www.agustawestland.com/
technical-bulletins. You may review the
referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas
76137.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the European
Aviation Safety Agency (EASA) AD, any
incorporated-by-reference service
information, the economic evaluation,
any comments received, and other
information. The street address for the
Docket Operations Office (phone: 800—
647-5527) is U.S. Department of
Transportation, Docket Operations
Office, M—30, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT:
Sharon Miles, Aviation Safety Engineer,
Regulations and Policy Group,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222—-5110; email
sharon.y.miles@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to revise AD 2008-14-02,
Amendment 39-15597 (73 FR 39572,
July 10, 2008) (AD 2008-14-02), for
Agusta Model AB 139 and AW 139
helicopters. The NPRM published in the
Federal Register on July 8, 2013 (78 FR
40640). The NPRM proposed to retain
all requirements of AD 2008-14—-02 but
remove from the applicability section
any helicopter modified by installing
structural reinforcement skins in
accordance with Agusta Bollettino
Tecnico No. 139-089, dated February
19, 2010 (BT 139-089). The NPRM
proposed to continue to require initially
inspecting the fuselage frame 5700
middle section within 10 hours time-in-
service (TIS), or upon accumulating 100
hours TIS since new, whichever occurs
later, for a crack. The NPRM also

proposed to continue to require
repeating this inspection at intervals not
exceeding 100 hours TIS, and, if there

is a crack, before further flight, repairing
the crack in accordance with FAA-
approved procedures.

The NPRM was prompted by AD No.
2006-0357R1, dated April 22, 2010,
issued by EASA, which is the Technical
Agent for the Member States of the
European Union, to correct an unsafe
condition for Agusta Model AB 139 and
AW 139 helicopters. EASA advised that
tests have shown that the Agusta AB/
AW 139’s fuselage frame 5700 middle
section is prone to fatigue damage.
EASA issued AD No. 2006—-0357R1 to
revise EASA AD No. 2006-0357, dated
November 29, 2006, by removing Agusta
Model AB139 and AW139 helicopters
modified with the structural reinforced
frames from the applicability
requirements of the fatigue crack
inspection.

Comments

After our NPRM (78 FR 40640, July 8,
2013), was published, we received a
comment from one commenter.

Request

One commenter requested that the
Applicability section include an
exception for Agusta Model AB139 and
AW139 helicopters with Main Cabin
serial numbers (S/Ns) “TA1721 and
subsequent,” and “PZL219 and
subsequent.” The commenter proposed
this change because the specified
helicopters have left-hand (LH) frame
station 5700 part number (P/N)
3P5338A13354 and right-hand (RH)
frame station 5700 P/N 3P5338A13454
installed.

We disagree that such a change is
necessary. Paragraph (a) of the AD states
that it does not apply to helicopters
with LH frame station 5700, P/N
3P5338A13354, and RH frame station
5700, P/N 3P5338A13454, installed.
Thus, helicopters with the specified
main cabin S/Ns are already excepted
from the applicability of this AD.

FAA’s Determination

These helicopters have been approved
by the aviation authority of Italy and are
approved for operation in the United
States. Pursuant to our bilateral
agreement with Italy, EASA, its
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD


http://www.agustawestland.com/technical-bulletins
http://www.agustawestland.com/technical-bulletins
http://www.regulations.gov
http://www.regulations.gov
mailto:sharon.y.miles@faa.gov

73802

Federal Register/Vol. 79, No. 239/Friday, December 12, 2014/Rules and Regulations

because we evaluated all information
provided by EASA, reviewed the
relevant information, considered the
comment received, and determined the
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed, except we have correctly
stated the design holder’s name as
Agusta S.p.A. instead of
AgustaWestland S.p.A. as specified by
the current FAA type certificate. This
change is consistent with the intent of
the proposals in the NPRM (78 FR
40640, July 8, 2013) and will not
increase the economic burden on any
operator nor increase the scope of the
AD.

Differences Between This AD and the
EASA AD

The EASA AD requires contacting the
type certificate (TC) holder for further
instructions if damage or a crack is
found; this AD requires repairing the
crack, before further flight, with FAA-
approved procedures with no
requirement to contact the TC holder.
The EASA AD also excludes helicopters
with S/Ns 31002, 31003, 31004, and
31007; whereas, this AD does not.

Related Service Information

Agusta issued Bollettino Tecnico No.
139-018, Revision B, dated October 18,
2006, which specifies inspection
procedures for the middle section frame
5700 for all Model AB139 and AW139
helicopters except S/Ns 31002, 31003,
31004, and 31007. Subsequently, Agusta
issued BT 139-089, which describes
procedures for installing carbon fiber
structural reinforcement skins at frame
station 5700 for two part-numbered
fuselage frames and for one frame
station 3900 fuselage frame. Once the
fuselage frames have been modified in
accordance with BT 139-089, the
inspection interval of Mandatory
Inspection Task MI53—12 may be
extended.

Costs of Compliance

We estimate this AD affects 33
helicopters of U.S. Registry. We estimate
that operators may incur the following
costs in order to comply with this AD.

It will take about 1 work-hour to comply
with the initial and each subsequent
inspection required by this AD. The
average labor rate is $85 per work-hour
so the approximate cost for each
inspection is $85 per helicopter or
$2,805 for the U.S.-registered fleet. We
estimate the cost to repair the fuselage
middle frame section to be about
$10,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
helicopters identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2008-14-02, Amendment 39-15597 (73
FR 39572, July 10, 2008), and adding the
following new AD:

2008-14-02 R1 Agusta S.p.A. (Agusta)
Helicopters: Amendment 39—18046;
Docket No. FAA—2008-0256; Directorate
Identifier 2007-SW-01-AD.

(a) Applicability

This AD applies to Agusta Model AB139
and AW139 helicopters, except helicopters
with reinforcement skin part number (P/N)
3G5306P08512 installed on left hand (LH)
frame station 5700 P/N 3P5338A13352 and
right hand (RH) frame station 5700 P/N
3P5338A13452; or with reinforcement skin
P/N 3G5306P08513 installed on LH frame
station 5700 P/N 3P5338A13353 and RH
frame station 5700 P/N 3P5338A13453; or
with LH frame station 5700 P/N
3P5338A13354 and RH frame station 5700
P/N 3P5338A13454, installed; certificated in
any category.

(b) Unsafe Condition

This AD defines the unsafe condition as a
fatigue crack in the fuselage frame 5700
middle section. This condition could result
in structural failure of the frame and
subsequent loss of control of the helicopter.

(c) Affected ADs

This AD revises AD 2008-14-02,
Amendment 39-15597 (73 FR 39572, July 10,
2008).

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

(1) Within 10 hours time-in-service (TIS),
or upon accumulating 100 hours TIS since
new, whichever occurs later, inspect the
fuselage frame 5700 middle section for a
crack in accordance with the Compliance
Instructions, paragraphs 1. through 4., of
Agusta Bollettino Tecnico No. 139-018,
Revision B, dated October 18, 2006.

(2) Thereafter, at intervals not exceeding
100 hours TIS, repeat the inspection as
required by paragraph (e)(1) of this AD.

(3) If there is a crack, before further flight,
repair the crack in accordance with an FAA-
approved procedure.

(f) Effective Date

This AD becomes effective January 16,
2015.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOG:s for this
AD. Send your proposal to: Sharon Miles,
Aviation Safety Engineer, Regulations and
Policy Group, Rotorcraft Directorate, FAA,
2601 Meacham Blvd., Fort Worth, Texas
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76137; telephone (817) 222-5110; email
sharon.y.miles@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(h) Additional Information

(1) Agusta Bollettino Tecnico No. 139-089,
dated February 19, 2010, which is not
incorporated by reference, contains
additional information about the subject of
this AD. For this service information, contact
AgustaWestland, Product Support
Engineering, Via del Gregge, 100, 21015
Lonate Pozzolo (VA) Italy, ATTN: Maurizio
D’Angelo; telephone 39-0331-664757; fax
39-0331-664680; or at http://
www.agustawestland.com/technical-
bulletins. You may review a copy of the
service information at the FAA, Office of the
Regional Counsel, Southwest Region, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas 76137.

(2) The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2006—0357R1, dated April 22, 2010. You
may view the EASA AD on the Internet at
http://www.regulations.gov in Docket No.
FAA-2008-0256.

(i) Subject

Joint Aircraft Service Component (JASC)
Code: 5311, Fuselage, Main Frame.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on August 14, 2008 (73 FR
39572, ]uly 10, 2008).

(i) Agusta Bollettino Tecnico No. 139-018,
Revision B, dated October 18, 2006.

(ii) Reserved.

(4) For Agusta service information
identified in this AD, contact
AgustaWestland, Product Support
Engineering, Via del Gregge, 100, 21015
Lonate Pozzolo (VA) Italy, ATTN: Maurizio
D’Angelo; telephone 39-0331-664757; fax
39-0331-664680; or at http://
www.agustawestland.com/technical-
bulletins.

(5) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(6) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://

www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Fort Worth, Texas, on November
24, 2014.
Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2014-28913 Filed 12-11-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0717; Directorate
Identifier 2014—CE-026—AD; Amendment
39-18045; AD 2014-25-04]

RIN 2120-AA64

Airworthiness Directives; Pilatus
Aircraft Limited Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding an
airworthiness directive (AD) 2013-11—
08 for Pilatus Aircraft Limited Models
PC-6, PC-6-H1, PC-6-H2, PC-6/350,
PC-6/350-H1, PC-6/350-H2, PC-6/A,
PC-6/A-H1, PC-6/A-H2, PC-6/B-H2,
PC-6/B1-H2, PC-6/B2-H2, PC-6/B2—
H4, PC-6/C-H2, and PC-6/C1-H2
airplanes. This AD results from
mandatory continuing airworthiness
information (MCAI) issued by an
aviation authority of another country to
identify and correct an unsafe condition
on an aviation product. The MCAI
describes the unsafe condition as a need
to incorporate new revisions into the
aircraft maintenance manual or in the
limitations document of the FAA-
approved maintenance program. We are
issuing this AD to require actions to
address the unsafe condition on these
products.

DATES: This AD is effective January 16,
2015.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of January 16, 2015.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0717; or in person at the Docket
Management Facility, U.S. Department
of Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

For service information identified in
this AD, contact PILATUS AIRCRAFT
LTD., Customer Liaison Manager, CH—
6371 STANS, Switzerland; telephone:
+41 (0) 41 619 65 80; fax: +41 (0) 41 619
65 76; Internet: http://www.pilatus-
aircraft.com; email: fodermatt@pilatus-
aircraft.com. You may view this
referenced service information at the
FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106.
For information on the availability of
this material at the FAA, call (816) 329—
4148.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; fax: (816) 329—-4090; email:
doug.rudolph@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to add an AD that would apply
to Pilatus Aircraft Limited Models PC—
6, PC-6-H1, PG-6-H2, PC-6/350, PC—-6/
350-H1, PC-6/350-H2, PC-6/A, PC-6/
A-H1, PC-6/A-H2, PC-6/B-H2, PC-6/
B1-H2, PC- 6/B2-H2, PC-6/B2-H4, PC—
6/C—H2, and PC-6/C1-H2 airplanes.
That NPRM was published in the
Federal Register on September 18, 2014
(79 FR 56023), and proposed to
supersede AD 2013-11-08, Amendment
39-17468 (78 FR 37701; June 24, 2013).

The NPRM proposed to correct an
unsafe condition for the specified
products and was based on mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country. The MCAI
states that:

The maintenance instructions and
airworthiness limitations applicable to the
Structure and Components of PC-6
aeroplanes are specified in the Aircraft
Maintenance Manual (AMM) under Chapter
4 or in the Airworthiness Limitations
Document (ALS), depending on aeroplane
model.

The instructions contained in the ALS
document have been identified as mandatory
actions for continued airworthiness and
failure to comply with these instructions and
limitations could potentially lead to an
unsafe condition.

Pilatus Aircraft Ltd. (Pilatus) recently
issued PC-6 AMM, Chapter 04—-00-00,
Document Number 01975 issue 19 for PC-6
B2-H2 and PC-6 B2-H4 aeroplanes and PC—
6 ALS, Document Number 02334 issue 4 for
all other PC—6 aeroplane models to
incorporate new life limits for the Fire
Extinguisher.

For the reason described above, this AD
retains the requirements of EASA AD 2012—
0268, which is superseded, and requires
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implementation of the new maintenance
requirements and/or airworthiness
limitations.

The MCAI can be found in the AD
docket on the Internet at: http://
www.regulations.gov/
#!docketDetail;D=FAA-2014-0717.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comment
received on the proposal and the FAA’s
response to the comment.

Request

John Kruger of Pilatus Aircraft
Limited commented that paragraph
(f)(4)(ii) of this AD provides a
compliance time of 30 days after
effective date of the AD or within 10
hours time-in-service, but that Pilatus
had recommended in the MCALI to allow
a grace period of 6 months, as was done
in the case of the PC-12 when the fire
extinguisher life was changed, and that
the compliance time should be changed
for this AD per the recommendation.

We agree because the compliance
time of 6 months allows for an
acceptable level of safety. We revised
the AD so that the compliance time in
paragraph (f)(4)(ii) of this AD reads
“. . . within 6 months after. . .”

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (79 FR
56023, September 18, 2014) for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (79 FR 56023,
September 18, 2014).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of the AD.

Costs of Compliance

We estimate that this AD will affect
50 products of U.S. registry. We also
estimate that it would take about 8
work-hours per product to comply with
the basic requirements of this AD.

Based on these figures, we estimate
the cost of this AD on U.S. operators to
be $34,000, or $680 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 1 work-hour and require parts
costing $1,000, for a cost of $1,085 per

product. We have no way of
determining the number of products
that may need these actions.

The only costs that would be imposed
by this AD over that already required by
AD 2013-11-08 is 1 work-hour to
incorporate the new airworthiness
limitations section sections into the
maintenance program, $1,085 for
replacement of the fire extinguisher if
needed, and the addition of 35 airplanes
from 15 airplanes to 50 airplanes.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—

0717; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-17311 (78 FR
11572, February 19, 2013) and adding
the following new AD:

2014-25-04 Pilatus Aircraft Limited:
Amendment 39-18045; Docket No.
FAA-2014-0717; Directorate Identifier
2014—CE-026-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective January 16, 2015.

(b) Affected ADs

This AD supersedes AD 2013-11-08,
Amendment 39-17468 (78 FR 37701; June
24, 2013).

(c) Applicability

This AD applies to Pilatus Aircraft Limited
Models PC-6, PC-6-H1, PC-6-H2, PC-6/350,
PC-6/350-H1, PC-6/350-H2, PC-6/A, PC-6/
A-H1, PC-6/A-H2, PC-6/B—H2, PC-6/B1—
H2, PC-6/B2-H2, PC-6/B2-H4, PC-6/C-H2,
and PG-6/C1-H2 airplanes, all manufacturer
serial numbers (MSN), including MSN 2001
through 2092 (see Note 1 of paragraph c),
certificated in any category.

Note 1 of paragraph (c): For MSN 2001—
2092, these airplanes are also identified as
Fairchild Republic Company PC-6 airplanes,
Fairchild Industries PC-6 airplanes,
Fairchild Heli Porter PC—6 airplanes, or
Fairchild-Hiller Corporation PC-6 airplanes.

(d) Subject

Air Transport Association of America
(ATA) Code 5: Time Limits.
(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
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originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as a need to
incorporate new revisions into the aircraft
maintenance manual (AMM) or in the
Limitations document of the FAA-approved
maintenance program. The limitations were
revised to incorporate new life limits for the
fire extinguisher. These actions are required
to ensure the continued operational safety of
the affected airplanes.

(f) Actions and Compliance

(1) Actions retained from AD 2013-11-08,
Amendment 39-17468 (78 FR 37701; June 24,
2013) for all airplanes in the Applicability
section of this AD: If the flap actuator has
accumulated 3,500 hours time-in-service
(TIS) or more since new or last overhauled
or 7 years or more since new or last
overhauled, whichever occurs first,
replacement of the flap actuator (except part
numbers 978.73.14.101 and 978.73.14.103) is
required within 350 hours TIS after July 29,
2013, (the effective date retained from AD
2013-11-08) or 6 months after July 29, 2013,
(the effective date retained from AD 2013—
11-08), whichever occurs first. Flap actuators
with less than 3,500 hours TIS or 7 years
since new or last overhauled are covered by
the airworthiness limitations document
(ALS) requirement.

(2) Actions new to this AD for all affected
Models PC-6/B2-H2 and PC-6/B2-H4
airplanes: Before further flight after January
16, 2015 (the effective date of this AD)
incorporate the maintenance requirements as
specified in Section 04—00-00, Airworthiness
Limitations, of Chapter 04, Airworthiness
Limitations, of the Pilatus PC—6 Maintenance
Manual, document number 01975, Revision
19, dated May 31, 2014, into your FAA-
accepted maintenance program (maintenance
manual).

(3) Actions new to this AD for all airplanes
in the Applicability section of this AD except
for the Models PC-6/B2-H2 and PC-6/B2-H4
airplanes: Before further flight after January
16, 2015 (the effective date of this AD)
incorporate the maintenance requirements as
specified in Pilatus ALS, document number
02334, Revision 4, dated May 31, 2014, into
your FAA-accepted maintenance program
(maintenance manual).

(4) Actions new to this AD for all airplanes
in the Applicability section of this AD:

(i) For airplanes with Halon Fire
Extinguishers that have not yet reached the
10 year life limit after January 16, 2015 (the
effective date of this AD), when the Halon
Fire Extinguisher reaches its life limit of 10
years, before further flight, replace with an
airworthy Halon Fire Extinguisher following
Section 04—00-00, Airworthiness
Limitations, of Chapter 04, Airworthiness
Limitations, of the Pilatus PC—6 Maintenance
Manual, document number 01975, Revision
19, dated May 31, 2014; or Pilatus ALS
document number 02334, Revision 4, dated
May 31, 2014; as applicable.

(ii) For airplanes with Halon Fire
Extinguishers that have reached the 10 year
life limit on or before January 16, 2015 (the
effective date of this AD), within the next 6
months after January 16, 2015 (the effective

date of this AD), replace with an airworthy
Halon Fire Extinguisher following Section
04—-00-00, Airworthiness Limitations, of
Chapter 04, Airworthiness Limitations, of the
Pilatus PC-6 Maintenance Manual, document
number 01975, Revision 19, dated May 31,
2014; or Pilatus ALS document number
02334, Revision 4, dated May 31, 2014; as
applicable.

(iii) Repetitively, after replacing the
airplanes Halon Fire Extinguisher as required
in paragraphs (f)(4)(i) or (f)(4)(ii), within 10
years after each last replacement, replace
with an airworthy Halon Fire Extinguisher.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4059; fax: (816) 329—
4090; email: doug.rudolph@faa.gov. Before
using any approved AMOGC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(h) Related Information

Refer to European Aviation Safety Agency
(EASA) AD No.: 2014-0181, dated July 31,
2014, for related information. The MCAI can
be found in the AD docket on the Internet at:
http://www.regulations.gov/
#!docketDetail;D=FAA-2014-0717.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Pilatus Airworthiness Limitations
document number 02334, Revision 4, dated
May 31, 2014. The revision level of this
document is indicated only in the Record of
Revisions.

(ii) Section 04—00-00, Airworthiness
Limitations, of Chapter 04, Airworthiness
Limitations, of the Pilatus PC—6 Maintenance
Manual, document number 01975, Revision
19, dated May 31, 2014.

(3) For Pilatus Aircraft Limited service
information identified in this AD, contact
PILATUS AIRCRAFT LTD., Customer Liaison
Manager, CH-6371 STANS, Switzerland;
telephone: +41 (0) 41 619 65 80; fax: +41 (0)
41 619 65 76; Internet: http://www.pilatus-

aircraft.com; email: fodermatt@pilatus-
aircraft.com.

(4) You may view this service information
at FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329—4148.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Kansas City, Missouri, on
December 2, 2014.
Robert Busto,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014-28730 Filed 12-11-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0053; Directorate
Identifier 2013—-NM-174-AD; Amendment
39-18047; AD 2014-25-05]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 777
airplanes. This AD was prompted by
reports of corroded, migrated, or broken
spring pins of the girt bar floor fitting;
in one case the broken pins prevented
a door escape slide from deploying
during a maintenance test. This AD
requires replacing the existing spring
pins at each passenger entry door at
both girt bar floor fittings with new
spring pins. We are issuing this AD to
prevent broken or migrated spring pins
of the girt bar floor fittings, which could
result in improper deployment of the
escape slide/raft and consequent delay
and injury during evacuation of
passengers and crew from the cabin in
the event of an emergency.

DATES: This AD is effective January 16,
2015.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 16, 2015.

ADDRESSES: For service information
identified in this AD, contact Boeing
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Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206-766-5680; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0053; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Ana
Martinez Hueto, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425-917-6592;
fax: 425-917-6591; email:
ana.m.hueto@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
Model 777 airplanes. The NPRM
published in the Federal Register on
February 6, 2014 (79 FR 7103). The
NPRM was prompted by reports of
corroded, migrated, or broken spring
pins of the girt bar floor fitting; in one
case the broken pins prevented a door
escape slide from deploying during a
maintenance test. The NPRM proposed
to require replacing the existing spring
pins at each passenger entry door at
both girt bar floor fittings with new
spring pins. We are issuing this AD to
prevent broken or migrated spring pins
of the girt bar floor fittings, which could
result in improper deployment of the
escape slide/raft and consequent delay
and injury during evacuation of
passengers and crew from the cabin in
the event of an emergency.

Revised Service Information

Since publication of the NPRM (79 FR
7103, February 6, 2014), Boeing has
issued Service Bulletin 777-52A0050,
Revision 1, dated August 7, 2014. That
revision states that no more work is
necessary on airplanes changed in
accordance with the original issue
(Boeing Alert Service Bulletin 777—
52A0050, dated June 18, 2013), which
was specified as the appropriate source
of service information in the NPRM.

We have changed paragraphs (c) and
(g) of this AD to specify Boeing Service
Bulletin 777-52A0050, Revision 1,
dated August 7, 2014; added a new
paragraph (h) to this AD to give credit
for actions done before the effective date
of this AD using Boeing Alert Service
Bulletin 777-52A0050, dated June 18,
2013; and redesignated subsequent
paragraphs accordingly.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM (79 FR 7103,
February 6, 2014) and the FAA’s
response to each comment.

Request To Change Compliance Time

Boeing asked that we change the
compliance time in paragraph (g) of the
NPRM (79 FR 7103, February 6, 2014)
from 36 months to 1,175 days. Boeing
stated that 1,175 days (3 years, 80 days)
is consistent with the compliance time
specified in Boeing Alert Service
Bulletin 777-52A0050, dated June 18,
2013. Boeing noted that this compliance
time encompasses the 777 maintenance
planning document C-check inspection
interval of 1,125 days (3 years, 30 days)
for structural items. Boeing added that
this change is not significant.

American Airlines (AA) asked that we
change the compliance time to match
the Maintenance Review Board (MRB)
limit of 1,125 days, which would allow
AA’s maintenance to be scheduled at
regular maintenance visits without any
undue burden on current flight
schedules.

We agree with changing the
compliance time to coincide with
regular maintenance inspection
intervals. However, instead of
specifying 1,175 days, we worked in
conjunction with Boeing to determine
that a 37-month compliance time is
appropriate. We have changed
paragraph (g) of this AD accordingly.

Request To Limit Parts Installation
Prohibition

Delta Airlines (Delta) asked that we
revise paragraph (h) of the NPRM (79 FR
7103, February 6, 2014), which is

paragraph (i) of this AD, to prohibit
installation of the specified spring pins
only in the locations being addressed by
this AD. Delta stated that this
clarification would allow the use of part
number (P/N) MS39086—261 or P/N
MS16562-252 in locations not subject to
the actions in the NPRM. Delta added
that the proposed language would
prevent the use of these pins anywhere
on the applicable Model 777 airplanes.

We agree to specify the location on
the airplane where installation of the
spring pins is prohibited. We have
changed paragraph (i) of this AD
accordingly.

Request To Revise Parts Installation
Prohibition to Pertain to Unmodified
Airplanes Only

AA asked that we prohibit installation
of spring pins only on airplanes
modified in accordance with Boeing
Service Bulletin 777-52A0050, Revision
1, dated August 7, 2014, and allow
installation of the spring pins on
unmodified airplanes. AA added that
the Boeing Model 777 Illustrated Parts
Catalog (IPC) currently identifies spring
pins having P/N MS16562-252 as valid
parts for installation on unmodified
airplanes. AA added that, since the
analysis of broken spring pins has
shown that they have failed due to
stress corrosion, it should be acceptable
to install a new pin in an unmodified
airplane because the airplane will be
modified within a set amount of time.

We do not agree to allow installation
of the spring pins having part number
MS39086-261 or MS16562—252 on
unmodified airplanes. In general, once
we have determined that an unsafe
condition exists, we do not allow that
condition to be introduced into the fleet.
In developing the technical information
on which every AD is based, we
consider the availability of replacement
parts that the AD will require to be
installed. Since we have determined
that replacement parts are available to
operators, this AD prohibits installation
of the unsafe parts. We have not
changed this AD in this regard.

Request To Define Configuration/Parts
Control

Singapore Airlines asked for an
explanation of how Boeing ensures that
the affected spring pins are not
delivered to operators since the girt bar
assembly includes the spring pins.

FedEx asked that we revise the NPRM
(79 FR 7103, February 6, 2014) either to
specifically state that no reidentification
of the floor fitting assemblies is
required, or to provide a specific
reidentification process. FedEx Express
also asked that the issue of parts
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identification as specified in the
referenced service information (Boeing
Alert Service Bulletin 777-52A0050,
dated June 18, 2013), be resolved. FedEx
noted ““a vague requirement” to identify
accomplishment of the service bulletin
on the part but there are no specific
instructions. FedEx stated this could
result in the part being inadvertently
returned to a pre-modification
condition. FedEx recognized that
ensuring compliance lies in the control
of the spring pins, not the floor fitting
assemblies. FedEx stated that there is no
value added by identifying the part after
the change is made because Boeing did
not provide a step in the Work
Instructions with a location to apply
this identification.

We acknowledge the commenter’s
concerns. Since issuance of the NPRM
(79 FR 7103, February 6, 2014), Boeing
has updated its IPC and Boeing Service
Bulletin 777-52A0050, Revision 1,
dated August 7, 2014, to clarify
appropriate parts installation. In
addition, Boeing Service Bulletin 777—

52A0050, Revision 1, dated August 7,
2014, includes Work Instructions for
applying the part identification. We
have not changed this AD in this regard.

Concern Regarding Parts Availability

FedEx expressed concern about the
ability of operators to obtain the
required parts since Boeing currently
restricts the part’s availability. FedEx
noted that it has an adequate supply.

We consider the compliance times in
this AD to be adequate to allow
operators to acquire parts to have on
hand for replacing the affected spring
pins. Therefore, we have determined
that, due to the safety implications and
consequences associated with corroded,
migrated, or broken spring pins, the
existing pins must be replaced within
37 months after the effective date of this
AD. We have not changed this AD
regarding this issue.

Conclusion

We reviewed the relevant data,
considered the comments received, and

ESTIMATED COSTS

determined that air safety and the
public interest require adopting this AD
with the changes described previously,
except for minor editorial changes. We
have determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM (79 FR 7103,
February 6, 2014) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (79 FR 7103,
February 6, 2014).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance

We estimate that this AD affects 189
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

: Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Replacement ................. Up to 40 work-hours x $85 per hour = Up to $0 Up to $3,400 ....cccvveveeennne Up to $642,600.

$3,400.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the

distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-25-05 The Boeing Company:
Amendment 39-18047 ; Docket No.
FAA—-2014-0053; Directorate Identifier
2013-NM-174—-AD.

(a) Effective Date

This AD is effective January 16, 2015.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 777-200, —200LR, —300, —300ER, and
777F series airplanes, certificated in any
category, as identified in Boeing Service
Bulletin 777-52A0050, Revision 1, dated
August 7, 2014.

(d) Subject

Air Transport Association (ATA) of
America Code 52, Doors.
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(e) Unsafe Condition

This AD was prompted by reports of
corroded, migrated, or broken spring pins of
the girt bar floor fitting; in one case the
broken pins prevented a door escape slide
from deploying during a maintenance test.
We are issuing this AD to prevent broken or
migrated spring pins of the girt bar floor
fittings, which could result in improper
deployment of the escape slide/raft and
consequent delay and injury during
evacuation of passengers and crew from the
cabin in the event of an emergency.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Spring Pin Replacement

Within 37 months after the effective date
of this AD: Replace the spring pin at both girt
bar floor fittings at each passenger entry door
with a new spring pin, in accordance with
the Accomplishment Instructions of Boeing
Service Bulletin 777-52A0050, Revision 1,
dated August 7, 2014.

(h) Credit for Previous Actions

This paragraph provides credit for the
action specified in paragraph (g) of this AD,
if that action was performed before the
effective date of this AD using Boeing Alert
Service Bulletin 777-52A0050, dated June
18, 2013, which is not incorporated by
reference in this AD.

(i) Parts Installation Prohibition

As of the effective date of this AD, no
person may install a spring pin having part
number MS39086-261 or MS16562—252 at a
girt bar floor fitting at a passenger entry door
on any airplane.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (k)(1) of this AD. Information may
be emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane.

(k) Related Information

(1) For more information about this AD,
contact Ana Martinez Hueto, Aerospace

Engineer, Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA, Seattle
Aircraft Certification Office (ACO), 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: 425-917-6592; fax: 425-917-6591;
email: ana.m.hueto@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses in paragraphs (1)(3)
and (1)(4) of this AD.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Service Bulletin 777-52A0050,
Revision 1, dated August 7, 2014.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P. O. Box 3707, MC 2H-65,
Seattle, WA 98124—2207; telephone 206—
544-5000, extension 1; fax 206—766—5680;
Internet https://www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, WA, on November 28,
2014.
John P. Piccola, Jr.,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014—-28916 Filed 12—11-14; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-1029; Directorate
Identifier 2013—NM-177-AD; Amendment
39-18042; AD 2014-25-01]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2010-13—
04 for certain Bombardier, Inc. Model

DHC-8-400 series airplanes. AD 2010—
13-04 required modifying the nose
landing gear (NLG) trailing arm. This
new AD requires installing a new pivot
pin retention mechanism. This new AD
also adds airplanes to the applicability.
This AD was prompted by a report of
several missing or damaged pivot pin
retention bolts. We are issuing this AD
to prevent failure of the pivot pin
retention bolt, which could result in a
loss of directional control or loss of a
NLG tire during take-off or landing.
DATES: This AD becomes effective
January 16, 2015.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 16, 2015.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of July 28, 2010 (75 FR
35622, June 23, 2010).

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2013-1029; or in
person at the Docket Management
Facility, U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC.

For service information identified in
this AD, contact Bombardier, Inc., Q-
Series Technical Help Desk, 123 Garratt
Boulevard, Toronto, Ontario M3K 1Y5,
Canada; telephone 416-375-4000; fax
416-375—-4539; email thd.gseries@
aero.bombardier.com; Internet http://
www.bombardier.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

FOR FURTHER INFORMATION CONTACT:
Ricardo Garcia, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone 516-228-7331; fax
516-794-5531.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2010-13-04,
Amendment 39-16335 (75 FR 35622,
June 23, 2010). AD 2010-13—-04 applied
to certain Bombardier, Inc. Model DHC—
8—400 series airplanes. The NPRM
published in the Federal Register on
December 24, 2013 (78 FR 77615).
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Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF—2009-29R1,
dated August 14, 2013 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or “the
MCAI”), to correct an unsafe condition
on certain Bombardier, Inc. Model
DHGC-8-400 series airplanes. The MCAI
states:

Two in-service incidents have been
reported on DHC-8 Series 400 aircraft in
which the nose landing gear (NLG) trailing
arm pivot pin retention bolt (part number
NAS6204-13D) was damaged. One incident
involved the left hand NLG tire which
ruptured on take-off. Investigation
determined that the retention bolt failure was
due to repeated contact of the castellated nut
with the towing device including both the
towbar and the towbarless rigs. The loss of
the retention bolt allowed the pivot pin to
migrate from its normal position and resulted
in contact with and rupture of the tire. The
loss of the pivot pin could compromise
retention of the trailing arm and could result
in a loss of directional control due to loss of
nose wheel steering. The loss of an NLG tire
or the loss of directional control could
adversely affect the aircraft during take off or
landing.

To prevent the potential failure of the pivot
pin retention bolt, Bombardier Aerospace has
developed a modification which includes a
new retention bolt, a reverse orientation of
the retention bolt and a rework of the weight
on wheel (WOW) proximity sensor cover to
provide clearance for the re-oriented
retention bolt.

Since the original issue of this [Canadian]
AD [which corresponds to AD 2010-13-04,
Amendment 39-16335 (75 FR 35622, June
23, 2010)], there have been several reports of
pivot pin retention bolts found missing or
damaged. Additional investigation
determined that the failures were caused by
high contact stresses on the retention bolt
due to excessive frictional torque on the
pivot pin and an adverse tolerance condition
at the retention bolt.

Revision 1 of this [Canadian] AD mandates
the installation of a new pivot pin retention
mechanism.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2013-1029-
0002.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM (78 FR 77615,
December 24, 2013) and the FAA’s
response to each comment.

Request To Revise Required Actions of
Paragraph (h) of the Proposed AD (78
FR 77615, December 24, 2013)

Horizon Air requested that we revise
paragraph (h) of the proposed AD (78 FR

77615, December 24, 2013) to refer to
only the specific section of the
Accomplishment Instructions of the
service information that specifies the
steps that correct the unsafe condition
and exclude the steps related to the set-
up and close-out actions. Horizon Air
stated that only Part B. of the
Accomplishment Instructions of
Bombardier Service Bulletin 84-32-110,
Revision A, dated April 8, 2013,
contains any corrective actions.

We agree with the commenter’s
request and rationale for excluding the
“Job Set-Up” and “Close Out” sections
of Bombardier Service Bulletin 84—-32—
110, Revision A, dated April 8, 2013.
We have revised paragraph (h) of this
AD to require accomplishment of
paragraph 3.B., “Procedure,” of the
Accomplishment Instructions of
Bombardier Service Bulletin 84-32-110,
Revision A, dated April 8, 2013.

Request To Provide Credit for Certain
Actions

Horizon Air requested that we revise
the proposed AD (78 FR 77615,
December 24, 2013) to provide credit for
accomplishing Goodrich Service
Bulletin 47100-32-96. Horizon Air
stated that a nose landing gear repaired
by Goodrich Landing Gear (or other
repair station) using the Goodrich
service information would not have any
Bombardier service bulletin entered into
the maintenance record as the service
information that was incorporated.

We do not agree. Paragraph (h) of this
AD requires incorporating Bombardier
Modsum 4-113749, which is entirely
contained in Bombardier Service
Bulletin 84-32-110, dated December 21,
2012; or Revision A, dated April 8,
2013; but not in Goodrich Service
Bulletin 47100-32-96. The full contents
of Bombardier Modsum 4-113749 must
be incorporated and noted in the
maintenance records. Goodrich Service
Bulletin 47100-32-96 is considered to
be a portion of the Bombardier Modsum.
Bombardier developed the Modsum in
consideration of the overall structure
and airworthiness of the system.
Paragraph (i)(2) of this AD addresses the
acceptable service information that we
have determined may be used as credit
for complying with the requirements of
paragraph (h) of this AD to incorporate
the Modsum. In addition, operators may
apply for an alternative method of
compliance (AMOC) under the
provisions of paragraph (j)(1) of this AD.
We have not changed this final rule in
this regard.

‘“Contacting the Manufacturer”
Paragraph in This AD

Since late 2006, we have included a
standard paragraph titled “Airworthy
Product” in all MCAI ADs in which the
FAA develops an AD based on a foreign
authority’s AD.

The MCALI or referenced service
information in an FAA AD often directs
the owner/operator to contact the
manufacturer for corrective actions,
such as a repair. Briefly, the Airworthy
Product paragraph allowed owners/
operators to use corrective actions
provided by the manufacturer if those
actions were FAA-approved. In
addition, the paragraph stated that any
actions approved by the State of Design
Authority (or its delegated agent) are
considered to be FAA-approved.

In the NPRM (78 FR 77615, December
24, 2013), we proposed to prevent the
use of repairs that were not specifically
developed to correct the unsafe
condition, by requiring that the repair
approval provided by the State of
Design Authority or its delegated agent
specifically refer to this FAA AD. This
change was intended to clarify the
method of compliance and to provide
operators with better visibility of repairs
that are specifically developed and
approved to correct the unsafe
condition. In addition, we proposed to
change the phrase “its delegated agent”
to include a design approval holder
(DAH) with State of Design Authority
design organization approval (DOA), as
applicable, to refer to a DAH authorized
to approve required repairs for the
proposed AD.

No comments were provided to the
NPRM (78 FR 77615, December 24,
2013) about these proposed changes.
However, a comment was provided for
an NPRM having Directorate Identifier
2012-NM-101-AD (78 FR 78285,
December 26, 2013). The commenter
stated the following: “The proposed
wording, being specific to repairs,
eliminates the interpretation that Airbus
messages are acceptable for approving
minor deviations (corrective actions)
needed during accomplishment of an
AD mandated Airbus service bulletin.”

This comment has made the FAA
aware that some operators have
misunderstood or misinterpreted the
Airworthy Product paragraph to allow
the owner/operator to use messages
provided by the manufacturer as
approval of deviations during the
accomplishment of an AD-mandated
action. The Airworthy Product
paragraph does not approve messages or
other information provided by the
manufacturer for deviations to the
requirements of the AD-mandated
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actions. The Airworthy Product
paragraph only addresses the
requirement to contact the manufacturer
for corrective actions for the identified
unsafe condition and does not cover
deviations from other AD requirements.
However, deviations to AD-required
actions are addressed in 14 CFR 39.17,
and anyone may request the approval
for an alternative method of compliance
to the AD-required actions using the
procedures found in 14 CFR 39.19.

To address this misunderstanding and
misinterpretation of the Airworthy
Product paragraph, we have changed the
paragraph and retitled it ““Contacting the
Manufacturer.” This paragraph now
clarifies that for any requirement in this
AD to obtain corrective actions from a
manufacturer, the actions must be
accomplished using a method approved
by the FAA, the TCCA, or Bombardier,
Inc.’s TCCA Design Approval
Organization (DAO).

The Contacting the Manufacturer
paragraph also clarifies that, if approved
by the DAO, the approval must include
the DAO-authorized signature. The DAO
signature indicates that the data and
information contained in the document
are TCCA-approved, which is also FAA-
approved. Messages and other
information provided by the
manufacturer that do not contain the
DAO-authorized signature approval are
not TCCA-approved, unless TCCA
directly approves the manufacturer’s
message or other information.

This clarification does not remove
flexibility previously afforded by the
Airworthy Product paragraph.

policy, such flexibility was never
intended for required actions. This is
also consistent with the
recommendation of the Airworthiness
Directive Implementation Aviation
Rulemaking Committee to increase
flexibility in complying with ADs by
identifying those actions in
manufacturers’ service instructions that
are ‘“‘Required for Compliance” with
ADs. We continue to work with
manufacturers to implement this
recommendation. But once we
determine that an action is required, any
deviation from the requirement must be
approved as an alternative method of
compliance.

Other commenters to the NPRM
having Directorate Identifier 2012-NM—
101-AD (78 FR 78285, December 26,
2013) pointed out that in many cases the
foreign manufacturer’s service bulletin
and the foreign authority’s MCAI might
have been issued some time before the
FAA AD. Therefore, the DOA might
have provided U.S. operators with an
approved repair, developed with full
awareness of the unsafe condition,
before the FAA AD is issued. Under
these circumstances, to comply with the
FAA AD, the operator would be
required to go back to the
manufacturer’s DOA and obtain a new
approval document, adding time and
expense to the compliance process with
no safety benefit.

Based on these comments, we
removed the requirement that the DAH-
provided repair specifically refer to this
AD. Before adopting such a
requirement, the FAA will coordinate

prepared to implement means to ensure
that their repair approvals consider the
unsafe condition addressed in this AD.
Any such requirements will be adopted
through the normal AD rulemaking
process, including notice-and-comment
procedures, when appropriate.

We also have decided not to include
a generic reference to either the
“delegated agent” or “DAH with State of
Design Authority design organization
approval,” but instead we have
provided the specific delegation
approval granted by the State of Design
Authority for the DAH.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
77615, December 24, 2013) for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 77615,
December 24, 2013).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance

We estimate that this AD affects 383
airplanes of U.S. registry.
We estimate the following costs to

Consistent with long-standing FAA with affected DAHs and verify they are ~ comply with this AD:
ESTIMATED COSTS
; Cost per Cost on U.S.
Action Labor cost Parts cost product operators

Modification of the NLG trailing arm [retained actions | 3 work-hours x $85 per hour = $255 $100 $355 $135,965

from AD 2010-13-04, Amendment 39-16335 (75

FR 35622, June 23, 2010)].
Installation of new pivot pin retention mechanism [new | 2 work-hours x $85 per hour = $170 M 170 65,110

required action].

1None.

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures

the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
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the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2013-1029; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
AD, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by

removing Airworthiness Directive (AD)

2010-13-04, Amendment 39-16335 (75

FR 35622, June 23, 2010), and adding

the following new AD:

2014-25-01 Bombardier, Inc.: Amendment
39-18042. Docket No. FAA-2013-1029;
Directorate Identifier 2013-NM-177-AD.

(a) Effective Date

This AD becomes effective January 16,
2015.

(b) Affected ADs

This AD replaces AD 2010-13-04,
Amendment 39-16335 (75 FR 35622, June
23, 2010).

(c) Applicability
This AD applies to Bombardier, Inc. Model
DHC-8-400, —401, and —402 airplanes,

certificated in any category, serial numbers
4001 through 4435 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing Gear.

(e) Reason

This AD was prompted by a report of
several missing or damaged pivot pin
retention bolts. We are issuing this AD to
prevent failure of the pivot pin retention bolt,
which could result in a loss of directional
control or a nose landing gear (NLG) tire
during take-off or landing.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Actions and Compliance

This paragraph restates the requirements of
paragraph (f)(1) of AD 2010-13-04,
Amendment 39-16335 (75 FR 35622, June
23, 2010), with no changes. For airplanes
having serial numbers 4001, 4003, 4004,
4006, and 4008 through 4238 inclusive:
Within 2,000 flight hours after July 28, 2010
(the effective date of AD 2010-13—-04),
modify the NLG trailing arm by incorporating
Bombardier Modification Summary 4—
113599, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84—32—65, Revision A, dated
March 2, 2009.

(h) New Requirement of This AD:
Installation of a New Pivot Pin Retention
Mechanism

For airplanes having serial numbers 4001
through 4435 inclusive: Within 6,000 flight
hours or 36 months after the effective date of
this AD, whichever occurs first, install a new
pivot pin retention mechanism by
incorporating Bombardier Modification
Summary 4-113749, in accordance with
paragraph 3.B., “Procedure,” of the
Accomplishment Instructions of Bombardier
Service Bulletin 84—32-110, Revision A,
dated April 8, 2013.

(i) Credit for Previous Actions

(1) This paragraph provides credit for
actions required by paragraph (g) of this AD,
if those actions were performed before July
28, 2010 (the effective date of AD 2010-13—
04, Amendment 39-16335 (75 FR 35622,
June 23, 2010)), using the Accomplishment
Instructions of Bombardier Service Bulletin
84—32-65, dated December 17, 2008, which
is not incorporated by reference in this AD.

(2) This paragraph provides credit for
actions required by paragraph (h) of this AD,
if those actions were performed before the
effective date of this AD using Bombardier
Service Bulletin 84-32-110, dated December
21, 2012, which is not incorporated by
reference in this AD.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, ANE-170, New York
Aircraft Certification Office (ACO), FAA, has
the authority to approve AMOCGs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the ACO, send it to ATTN: Program
Manager, Continuing Operational Safety,
FAA, New York ACO, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794-5531. Before
using any approved AMOGC, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office. The AMOC approval
letter must specifically reference this AD.

(2) Contacting the Manufacturer: As of the
effective date of this AD, for any requirement
in this AD to obtain corrective actions from
a manufacturer, the action must be
accomplished using a method approved by
the Manager, New York ACO, ANE-170,
Engine and Propeller Directorate, FAA; or
Transport Canada Civil Aviation (TCCA); or
Bombardier, Inc.’s TCCA Design Approval
Organization (DAQO). If approved by the DAO,
the approval must include the DAO-
authorized signature.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
Airworthiness Directive CF—2009—29R1,
dated August 14, 2013, for related
information. You may examine the MCAI in
the AD docket on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2013-1029-0002.

(2) Service information identified in this
AD that is not incorporated by reference in
this AD is available at the addresses specified
in paragraphs (1)(5) and (1)(6) of this AD.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on January 16, 2015.

(i) Bombardier Service Bulletin 84-32-110,
Revision A, dated April 8, 2013.

(ii) Reserved.

(4) The following service information was
approved for IBR on July 28, 2010 (75 FR
35622, June 23, 2010).

(i) Bombardier Service Bulletin 84-32—65,
Revision A, dated March 2, 2009.

(ii) Reserved.

(5) For service information identified in
this AD, contact Bombardier, Inc., Q-Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416—-375-4000; fax 416—375—4539;
email thd.qseries@aero.bombardier.com;
Internet http://www.bombardier.com.
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(6) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
November 28, 2014.
John P. Piccola, Jr.,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014-28923 Filed 12-11-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2014-0567; Directorate
Identifier 2014-NM-124-AD; Amendment
39-18043; AD 2014-25-02]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-600-2B19
(Regional Jet Series 100 & 440)
airplanes. This AD was prompted by
issuance of revised certification
maintenance requirements for the
horizontal stabilizer trim actuator
(HSTA). This AD requires revising the
maintenance or inspection program. We
are issuing this AD to detect and correct
premature wear and cracking of the
HSTAs, which could result in reduced
structural integrity and reduced control
of the airplane due to the failure of
system components.

DATES: This AD becomes effective
January 16, 2015.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 16, 2015.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2014-0567 or
in person at the Docket Management
Facility, U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC.

For service information identified in
this AD, contact Bombardier, Inc., 400
Cote-Vertu Road West, Dorval, Québec
H4S 1Y9, Canada; telephone 514-855—
5000; fax 514—-855-7401; email thd.crj@
aero.bombardier.com; Internet http://
www.bombardier.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone 516-228-7318; fax
516—-794-5531.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc. Model
CL-600-2B19 (Regional Jet Series 100 &
440) airplanes. The NPRM published in
the Federal Register on August 14, 2014
(79 FR 47594).

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF—2014-13,
dated April 17, 2014 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCAT”), to correct an unsafe condition
for certain Bombardier, Inc. Model CL—
600—-2B19 (Regional Jet Series 100 &
440) airplanes. The MCAI states:

A revision has been made to Part 2 of the
Canadair Regional Jet Maintenance
Requirements Manual (MRM), Appendix A—
Certification Maintenance Requirements
[CMR] which introduces a new task for the
HSTA. Failure to comply with the CMR task
could lead to an unsafe condition.

This [Canadian] AD is issued to ensure that
premature wear and cracking of the affected
components are detected and corrected. [This
condition could result in reduced structural
integrity and reduced control of the airplane
due to the failure of system components.]

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov/
#!documentDetail;,D=FAA-2014-0567-
0002.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (79

FR 47594, August 14, 2014) or on the
determination of the cost to the public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (79 FR
47594, August 14, 2014) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (79 FR 47594,
August 14, 2014).

Costs of Compliance

We estimate that this AD affects 416
airplanes of U.S. registry.

We also estimate that it will take
about 1 work-hour per product to
comply with the basic requirements of
this AD. The average labor rate is $85
per work-hour. Required parts will cost
about $0 per product. Based on these
figures, we estimate the cost of this AD
on U.S. operators to be $35,360, or $85
per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:
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1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2014-0567; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
AD, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2014-25-02 Bombardier, Inc.: Amendment
39-18043. Docket No. FAA-2014-0567;
Directorate Identifier 2014-NM—-124—-AD.

(a) Effective Date

This AD becomes effective January 16,
2015.
(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc. Model
CL-600—2B19 (Regional Jet Series 100 & 440)
airplanes, certificated in any category,
equipped with horizontal stabilizer trim
actuator (HSTA) part number (P/N)
601R92305-7 (vendor P/N 8396-5).

(d) Subject

Air Transport Association (ATA) of
America Code 55, Stabilizers.

(e) Reason

This AD was prompted by issuance of
revised certification maintenance
requirements (CMR) for the HSTA. We are
issuing this AD to detect and correct
premature wear and cracking of certain
HSTAs, which could result in reduced
structural integrity and reduced control of
the airplane due to the failure of system
components.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance or Inspection Program
Revision

Within 30 days after the effective date of
this AD, revise the maintenance or inspection
program, as applicable, to incorporate the
information specified in Task C27-40-103—
05, “Restoration (Overhaul) of the HSTA,” of
Bombardier Temporary Revision (TR) 2A-58,
dated January 31, 2014, into Appendix A—
Certification Maintenance Requirements
(CMR), of Part 2, of the Bombardier CL-600—
2B19 Maintenance Requirements Manual
(MRM). The initial compliance time for
accomplishing Task C27-40-103-05,
“Restoration (Overhaul) of the HSTA,” of
Bombardier Temporary Revision (TR) 2A-58,
dated January 31, 2014, is at the applicable
phase-in time specified in Bombardier TR
2A-58, dated January 31, 2014, or within 30
days after the effective date of this AD,
whichever occurs later. The revision required
by paragraph (g) of this AD may be done by
inserting a copy of Bombardier TR 2A-58,
dated January 31, 2014, into Appendix A—
CMR, of Part 2 of the Bombardier CL-600—
2B19 MRM. When Bombardier TR 2A-58,
dated January 31, 2014, has been included in
the general revisions of the Bombardier CL—
600—2B19 MRM, the general revisions may be
inserted into the MRM, provided the relevant
information in the general revision is
identical to that in Bombardier TR 2A—-58,
dated January 31, 2014.

(h) No Alternative Actions and Intervals

After accomplishing the revision required
by paragraph (g) of this AD, no alternative
actions (e.g., inspections) or intervals may be
used unless the actions or intervals are
approved as an alternative method of
compliance (AMOQC) in accordance with the
procedures specified in paragraph (i)(1) of
this AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information

directly to the ACO, send it to Program
Manager, Continuing Operational Safety,
FAA, New York ACO, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—-794-5531. Before
using any approved AMOC, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office. The AMOC approval
letter must specifically reference this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO, ANE-170,
Engine and Propeller Directorate, FAA; or
Transport Canada Civil Aviation (TCCA); or
Bombardier, Inc.’s TCCA Design Approval
Organization (DAO). If approved by the DAO,
the approval must include the DAO-
authorized signature.

(j) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
Airworthiness Directive CF—2014-13, dated
April 17, 2014, for related information. This
MCAI may be found in the AD docket on the
Internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2014-0567.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Bombardier Temporary Revision 2A-58,
dated January 31, 2014, to Appendix A—
Certification Maintenance Requirements, of
Part 2 of the Bombardier CL—-600—-2B19
Maintenance Requirements Manual.

(ii) Reserved.

(3) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855-7401; email thd.crj@
aero.bombardier.com; Internet http://
www.bombardier.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
November 28, 2014.
John P. Piccola, Jr.,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014-28924 Filed 12—11-14; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0057; Directorate
Identifier 2013—-NM-210-AD; Amendment
39-18044; AD 2014-25-03]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-100,
—200, —200C, —300, —400, and —500
series airplanes. This AD was prompted
by reports from multiple operators that
have found fatigue cracking in the
corners of the forward galley service
doorway. This AD requires repetitive
inspections for any cracking of the skin
and bear strap doublers in the corners
of the forward galley service doorway,
and corrective action if necessary. This
AD also provides optional terminating
actions for certain repetitive
inspections. We are issuing this AD to
detect and correct fatigue cracking,
which could result in rapid loss of cabin
pressure.

DATES: This AD is effective January 16,
2015.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of January 16, 2015.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124—2207;
telephone 206-544-5000, extension 1;
fax 206-766-5680; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425—-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0057; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and

other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Nenita Odesa, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
CA 90712-4137; phone: 562-627-5234;
fax: 562—627-5210; email:
nenita.odesa@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
Model 737-100, —200, —200C, —300,
—400, and —500 series airplanes. The
NPRM published in the Federal
Register on February 25, 2014 (79 FR
10429). The NPRM was prompted by
reports from multiple operators that
have found fatigue cracking of the skin
and bear strap in the corners of the
forward galley service doorway. Some of
the reported cracks were found outside
of areas of directed or recommended
inspections, or in areas modified as
specified in previous revisions of
Boeing Alert Service Bulletin 737—
53A1116. Some airplanes were found to
have multiple cracks in the corner areas.
The NPRM proposed to require
repetitive inspections for any cracking
of the skin and bear strap doublers in
the corners of the forward galley service
doorway, and corrective action if
necessary. The NPRM also proposed to
provide optional terminating actions for
certain repetitive inspections. We are
issuing this AD to detect and correct
fatigue cracking, which could result in
rapid loss of cabin pressure.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM (79 FR 10429,
February 25, 2014) and the FAA’s
response to each comment.

Request To Clarify Terminating Action
for Initial Inspection

Southwest Airlines (Southwest)
requested that the NPRM (79 FR 10429,
February 25, 2014) be revised to include
provisions in paragraph (i)(1) of the
proposed AD for terminating the
requirement proposed by paragraph (g)
of the proposed AD for initial
inspections in the areas of the upper aft

corner that are covered by the repair.
Southwest noted that paragraph (i)(1) of
the proposed AD provides for
terminating the repetitive inspections
required by paragraph (g) of the AD.
Southwest also stated that it would like
clarification on whether
accomplishment of a repair also
terminates the initial inspection
requirements of paragraph (g) of the
proposed AD for the upper aft corner.

We agree to revise paragraph (i)(1) of
this AD. Notes in the tables of paragraph
1.E., “Compliance,” of Boeing Alert
Service Bulletin 737-53A1116, Revision
4, dated September 30, 2013, state that
accomplishing certain repairs
terminates repetitive inspections in the
areas covered by the repair. We have
determined that accomplishing the
repair as required by paragraph (i)(1) of
this AD would also terminate the initial
inspection requirement for that repaired
corner. We have coordinated this issue
with Boeing and revised paragraph (i)(1)
of this AD to terminate the initial
inspection requirement as well. We
have also revised paragraphs (i)(2) and
(1)(3) of this AD accordingly.

Request To Add a Repair as a Method
of Compliance

Southwest requested that paragraph
(i) of the proposed AD (79 FR 10429,
February 25, 2014), be revised to
specifically provide for repairs
accomplished using information from
certain repair procedures specified in
Boeing Alert Service Bulletin 737—
53A1116, Revision 4, dated September
30, 2013, and to allow accomplishment
of those repairs as terminating action for
the inspection requirements of
paragraph (g) of the proposed AD.
Southwest also requested an additional
provision to allow Repair 2 of section
53—-10-01 of the Boeing 737—300/-500
Structural Repair Manual as terminating
action for the initial and repetitive
inspections proposed in paragraph (g) of
the proposed AD.

We partially agree with the request.
Certain repair procedures are addressed
in Boeing Alert Service Bulletin 737—
53A1116, Revision 4, dated September
30, 2013, as possible methods of
corrective action or preventative
modification. Provisions for these repair
procedures are provided in paragraphs
(1)(2) and (1)(3) of this AD. However,
Repair 2 of section 53—-10-01 of the
Boeing 737-300/-500 Structural Repair
Manual was not addressed in Boeing
Alert Service Bulletin 737-53A1116,
Revision 4, dated September 30, 2013,
or considered during development of
this AD. We do not consider that
delaying this action until the
manufacturer revises the service
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information to include the information
in Repair 2 is warranted. To delay this
action would be inappropriate since we
have determined that an unsafe
condition exists and that actions
required by this AD must be conducted
to ensure continued safety. Operators
may apply for an alternative method of
compliance (AMOC) under the
requirements of paragraph (m) of this
AD.

Request To Revise Credit Paragraph

Southwest noted that paragraph (k) of
the proposed AD (79 FR 10429,
February 25, 2014), gives credit for
inspections of the upper corners of the
forward galley doors, provided that the
preventative modification is also
inspected in accordance with the
requirements of paragraph (g) of the
proposed AD. Southwest also noted that
paragraph (k) of the proposed AD does
not specifically mention whether credit
is given for previous repairs that were
accomplished using the specified
service information or explain how
these repairs affect compliance with the
initial inspection requirements of
paragraph (g) of the AD.

We agree to clarify the intent of
paragraph (k) of this AD. If any
inspection of the upper corners of the
forward galley service door was
accomplished before the effective date
of this AD using any of the service
information identified in paragraphs
(K)(1), (k)(2), (k)(3), and (k)(4) of this AD
instead of Boeing Alert Service Bulletin
737-53A1116, Revision 4, dated
September 30, 2013, those inspections
are considered acceptable for
compliance with certain requirements of
paragraph (g) of this AD. Certain
modifications specified in those
previous service bulletins that were
previously determined to be terminating
action for inspections, have now been
determined to need further inspection
in accordance with paragraph (g) of this
AD and Boeing Alert Service Bulletin
737-53A1116, Revision 4, dated
September 30, 2013. Paragraphs (i)(1)
and (i)(2) of this AD address repairs of

the upper corners and clarify that
accomplishing the repairs terminates
the requirements of paragraph (g) of this
AD for the inspections of the repaired
area. Repetitive inspections specified in
paragraph (g) of this AD are required
and are only terminated if optional
terminating action specified in
paragraph (i) of this AD is done. We
have not changed the AD in this regard.

Request To Accommodate Certain
AMOCs

Southwest noted that Note 14 in the
Accomplishment Instructions of Boeing
Alert Service Bulletin 737-53A1116,
Revision 4, dated September 30, 2013,
specifies that inspections as given in
that service bulletin for the upper
forward corner are not necessary in the
repaired area if, among other conditions,
““the repair has been approved as an
Alternative Method of Compliance
(AMOC) to AD 2008-11-04.” Southwest
pointed out that AD 2008-11-04,
Amendment 39-15526 (73 FR 29421,
May 21, 2008), has been superseded by
AD 2014—-05-21, Amendment 39-17794
(79 FR 14992, March 18, 2014), and
requests that Note 14 of the
Accomplishment Instructions of Boeing
Alert Service Bulletin 737-53A1116,
Revision 4, dated September 30, 2013,
also apply to repairs approved as an
AMOC to AD 2014-05-21.

We partially agree with Southwest’s
request. We cannot revise Boeing’s
service information. However, we have
added paragraph (j)(3) to this AD to
provide an exception to Boeing Alert
Service Bulletin 737-53A1116, Revision
4, dated September 30, 2013, and allow
a Boeing-provided repair that has been
approved as an AMOC to AD 2014—-05—
21, Amendment 39-17794 (79 FR
14992, March 18, 2014), for the repaired
area only, provided the approval was
made before the effective date of this AD
and the repair doubler covers the
doorway upper forward corner and the
upper hinge cutout.

Effect of Winglets on This AD

Aviation Partners Boeing stated that
accomplishing the supplemental type

ESTIMATED COSTS

certificate (STC) ST01219SE (http://
rgl.faa.gov/Regulatory and Guidance
Library/rgstc.nsf/0/
ebd1cec7b301293e86257cb30045557a/
$FILE/ST01219SE.pdf) does not affect
the actions specified in the NPRM (79
FR 10429, February 25, 2014).

We concur with the commenter. We
have redesignated paragraph (c) of the
NPRM (79 FR 10429, February 25, 2014)
as (c)(1) and added new paragraph (c)(2)
to this final rule to state that installation
of STC ST01219SE (http://rgl.faa.gov/
Regulatory and Guidance_ Library/
rgstc.nsf/0/
ebd1cec7b301293e86257cb30045557a/
$FILE/ST01219SE.pdf) does not affect
the ability to accomplish the actions
required by this final rule. Therefore, for
airplanes on which STC ST01219SE is
installed, a ““change in product”
alternative method of compliance
(AMOC) approval request is not
necessary to comply with the
requirements of 14 CFR 39.17.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (79 FR
10429, February 25, 2014) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (79 FR 10429,
February 25, 2014).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance
We estimate that this AD affects 419
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action Labor cost

Parts cost Cost per product

Cost on U.S. operators

Inspection

19 work-hours x $85 per hour =
$1,615 per inspection cycle.

$1,615 per inspection cycle

$676,685 per inspection cycle.

We have received no definitive data
that would enable us to provide cost
estimates for any on-condition actions
specified in this AD. We have no way

of determining the number of aircraft
that might need this repair.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
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the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2014-25-03 The Boeing Company:
Amendment 39-18044 ; Docket No.

FAA—-2014—-0057; Directorate Identifier
2013-NM-210-AD.

(a) Effective Date
This AD is effective January 16, 2015.

(b) Affected ADs

None.

(c) Applicability

(1) This AD applies to The Boeing
Company Model 737-100, —200, —200C,
—300, —400, and —500 series airplanes,
certificated in any category, as identified in
Boeing Alert Service Bulletin 737-53A1116,
Revision 4, dated September 30, 2013.

(2) Installation of Supplemental Type
Certificate (STC) ST01219SE (http://
rgl.faa.gov/Regulatory_and_Guidance_
Library/rgstc.nsf/0/
ebd1cec7b301293e86257¢b30045557a/$FILE/
ST01219SE.pdf) does not affect the ability to
accomplish the actions required by this AD.
Therefore, for airplanes on which STC
ST01219SE is installed, a ““change in
product” alternative method of compliance
(AMOC) approval request is not necessary to
comply with the requirements of 14 CFR
39.17.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by reports from
multiple operators that have found fatigue
cracking in the corners of the forward galley
service doorway. We are issuing this AD to
detect and correct fatigue cracking, which
could result in rapid loss of cabin pressure.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspections and Corrective Actions for
Groups 1 Through 4 Airplanes

For Groups 1 through 4 airplanes identified
in Boeing Alert Service Bulletin 737—
53A1116, Revision 4, dated September 30,
2013: Within the applicable compliance
times specified in Tables 1 through 10 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1116,
Revision 4, dated September 30, 2013, except
as provided by paragraph (j)(1) and (j)(3) of
this AD, do the applicable detailed and low
frequency eddy current inspections for any
cracking of the skin and bear straps in the
corners of the forward galley service door,
and do all applicable corrective actions, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1116, Revision 4, dated September
30, 2013, except as required by paragraph
(j)(2) of this AD. Do all applicable corrective
actions before further flight. Repeat the
inspections at the applicable time specified
in Tables 1 through 10 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1116, Revision 4, dated
September 30, 2013.

(h) Inspections and Corrective Actions for
Group 5 Airplanes

For Group 5 airplanes identified in Boeing
Alert Service Bulletin 737-53A1116,
Revision 4, dated September 30, 2013:
Within 120 days after the effective date of
this AD, do inspections of the skin and bear
straps and all applicable corrective actions
using a method approved in accordance with
the procedures specified in paragraph (m) of
this AD.

(i) Optional Terminating Actions

(1) For Groups 1 and 2 airplanes identified
in Boeing Alert Service Bulletin 737—
53A1116, Revision 4, dated September 30,
2013: Accomplishment of a repair before the
effective date of this AD in the upper aft
corner of the forward galley service doorway,
in accordance with the Accomplishment
Instructions of any service information
specified in paragraphs (i)(1)(i) through
(1)(1)(iv) of this AD, terminates the
inspections required by paragraph (g) of this
AD for that repaired doorway corner only.

(i) Boeing Service Bulletin 737-53-11186,
dated July 21, 1988.

(ii) Boeing Service Bulletin 737-53-1116,
Revision 1, dated September 7, 1989.

(iii) Boeing Service Bulletin 737-53-1116,
Revision 2, dated September 30, 1993.

(iv) Boeing Service Bulletin 737-53-1116,
Revision 3, dated July 27, 1995.

(2) For Group 2 airplanes identified in
Boeing Alert Service Bulletin 737-53A1116,
Revision 4, dated September 30, 2013, on
which no repair or modification was done
using any of the service information
identified in paragraphs (i)(2)(i) through
(1)(2)(iv) of this AD; and for Group 3
airplanes identified in Boeing Alert Service
Bulletin 737-53A1116, Revision 4, dated
September 30, 2013: Repairing or modifying
the upper aft corner of the forward galley
service doorway, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1116, Revision 4,
dated September 30, 2013, terminates the
inspections required by paragraph (g) of this
AD for that repaired or modified doorway
corner only.

(i) Boeing Service Bulletin 737-53-11186,
dated July 21, 1988.

(ii) Boeing Service Bulletin 737-53-11186,
Revision 1, dated September 7, 1989.

(iii) Boeing Service Bulletin 737-53-1116,
Revision 2, dated September 30, 1993.

(iv) Boeing Service Bulletin 737-53-1116,
Revision 3, dated July 27, 1995.

(3) For Groups 2 and 3 airplanes identified
in Boeing Alert Service Bulletin 737—
53A1116, Revision 4, dated September 30,
2013: Repairing or modifying the lower
forward or lower aft corner of the forward
galley service doorway, in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-53A1116,
Revision 4, dated September 30, 2013,
terminates the inspections required by
paragraph (g) of this AD for that repaired or
modified doorway corner only.

(j) Exceptions to the Service Information

(1) Where Boeing Alert Service Bulletin
737-53A1116, Revision 4, dated September
30, 2013, specifies a compliance time “after
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the Revision 4 date of this service bulletin,”
this AD requires compliance within the
specified compliance time “after the effective
date of this AD.”

(2) Where Boeing Alert Service Bulletin
737-53A1116, Revision 4, dated September
30, 2013, specifies to contact Boeing for
repair instructions: Before further flight,
repair the cracking using a method approved
in accordance with the procedures specified
in paragraph (m) of this AD.

(3) Note 14 of paragraph 3.A., “General
Information” in the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1116, Revision 4, dated September
30, 2013, states that inspections as given in
that service bulletin are not required for the
upper forward corner if there is a Boeing-
provided repair which has been approved as
an alternative method of compliance (AMOC)
to AD 2008-11-04, Amendment 39-15526
(73 FR 29421, May 21, 2008). This AD also
does not require inspections for the upper
forward corner given in Boeing Alert Service
Bulletin 737-53A1116, Revision 4, dated
September 30, 2013, if there is a Boeing-
provided repair approved as an AMOC to the
corresponding requirements of AD 2014—05—
21, Amendment 39-17794 (79 FR 14992,
March 18, 2014), for the repaired area only,
provided the approval was made before the
effective date of this AD and the repair
doubler covers the doorway upper forward
corner and the upper hinge cutout.

(k) Credit for Previous Actions

This paragraph provides credit for the
inspections of the upper corners of the
forward galley service doors specified in
paragraph (g) of this AD, if those actions were
performed before the effective date of this AD
using any of the service information
identified in paragraphs (k)(1) through (k)(4)
of this AD (which are not incorporated by
reference in this AD), provided that any
preventative modification installed using this
service information is inspected in
accordance with paragraph (g) of this AD.

(1) Boeing Service Bulletin 737-53-1116,
dated July 21, 1988.

(2) Boeing Service Bulletin 737-53-1116,
Revision 1, dated September 7, 1989.

(3) Boeing Service Bulletin 737-53-1116,
Revision 2, dated September 30, 1993.

(4) Boeing Service Bulletin 737-53-1116,
Revision 3, dated July 27, 1995.

(1) Post-Repair Inspections

The post-repair inspections specified in
Table 11 of paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 737-53A1116,
Revision 4, dated September 30, 2013, are not
required by this AD.

Note 1 to paragraph (1) of this AD: The
post-repair inspections specified in Table 11
of paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1116,
Revision 4, dated September 30, 2013, may
be used in support of compliance with
section 121.1109(c)(2) or 129.109(b)(2) of the
Federal Aviation Regulations (14 CFR
121.1109(c)(2) or 14 CFR 129.109(b)(2)).

(m) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the

authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (n) of this AD. Information may be
emailed to: 9-ANM-LAACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(n) Related Information

For more information about this AD,
contact Nenita Odesa, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood, CA 90712—
4137; phone: 562-627-5234; fax: 562—-627—
5210; email: nenita.odesa@faa.gov.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Service Bulletin 737-53—-1116,
dated July 21, 1988.

(ii) Boeing Service Bulletin 737-53-1116,
Revision 1, dated September 7, 1989. Pages
20, 21, and 22 are dated July 21, 1988.

(iii) Boeing Service Bulletin 737-53-1116,
Revision 2, dated September 30, 1993.

(iv) Boeing Service Bulletin 737-53-1116,
Revision 3, dated July 27, 1995.

(v) Boeing Alert Service Bulletin 737—
53A1116, Revision 4, dated September 30,
2013.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P. O. Box 3707, MC 2H-65,
Seattle, WA 98124—2207; telephone 206—
544-5000, extension 1; fax 206—766—5680;
Internet https://www.myboeingfleet.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
November 28, 2014.

John P. Piccola, Jr.,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2014-28926 Filed 12—-11-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9706]
RIN 1545-BJ69

Reporting of Specified Foreign
Financial Assets

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations providing guidance relating
to the provisions of the Hiring
Incentives to Restore Employment
(HIRE) Act that require specified foreign
financial assets to be reported to the
Internal Revenue Service for taxable
years beginning after March 18, 2010. In
particular, the final regulations provide
guidance relating to the requirement
that individuals attach a statement to
their income tax return to provide
required information regarding specified
foreign financial assets in which they
have an interest. The final regulations
affect individuals required to file Form
1040, “U.S. Individual Income Tax
Return,” or Form 1040-EZ, “Income
Tax Return for Single and Joint Filers
With No Dependents,” and certain
individuals required to file Form 1040—
NR, “Nonresident Alien Income Tax
Return,” or Form 1040NR-EZ, “U.S.
Income Tax Return for Certain
Nonresident Aliens with No
Dependents.”

DATES: Effective Date: These regulations
are effective on December 12, 2014.
Applicability Date: For dates of
applicability, see §§ 1.6038D-1(b),
1.6038D-2(g), 1.6038D-3(e), 1.6038D—
4(b), 1.6038D—5(g), 1.6038D—7(d), and
1.6038D—-8(g).
FOR FURTHER INFORMATION CONTACT:
Joseph S. Henderson or Michael
Kaercher, (202) 317-6942 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

An agency may not conduct or
sponsor, and a person is not required to
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respond to, a collection of information
unless the collection of information
displays a valid control number. The
collection of information contained in
these regulations has been submitted to
the Office of Management and Budget
for review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). The collection of
information is satisfied by filing Form
8938, ““Statement of Specified Foreign
Financial Assets,” OMB No. 1545-2195,
with the respondent’s income tax
return.

Books and records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

On December 19, 2011, the
Department of the Treasury (Treasury
Department) and the Internal Revenue
Service (IRS) published temporary
regulations (TD 9567) (the “2011
temporary regulations’’) and a notice of
proposed rulemaking by cross-reference
to the 2011 temporary regulations in the
Federal Register addressing the
reporting requirements under section
6038D (76 FR 78553, TD 9567, 2012-1
IRB 395); (76 FR 75894; REG-130302—
10, 2012—1 IRB 412). The notice of
proposed rulemaking also included
Prop. Reg. § 1.6038D-6, setting out the
conditions under which a domestic
entity will be considered a specified
domestic entity and, therefore, required
to report specified foreign financial
assets in which it holds an interest.
Corrections to the 2011 temporary
regulations were published on February
21, 2012, in the Federal Register (77 FR
9845). Corrections to Prop. Reg.

§ 1.6038D-6 were published in the
Federal Register on February 21, 2012
(77 FR 9877) and February 22, 2012 (77
FR 10422).

The Treasury Department and the IRS
received written comments on the 2011
temporary regulations and Prop. Reg.
§1.6038D—6. All comments are available
at www.regulations.gov or upon request.
Because no requests to speak were
received, no public hearing was held.
After consideration of the comments
received, the Treasury Department and
the IRS adopt the 2011 temporary
regulations as final regulations with the
modifications described herein. The
Treasury Department and the IRS are
not adopting Prop. Reg. § 1.6038D-6 as
a final regulation at this time. Prop. Reg.
§1.6038D-6 (REG-144339-14) will be

adopted as a final regulation at a later
date.

Summary of Comments and
Explanation of Revisions

I. Requirement To Report Specified
Foreign Financial Assets (§ 1.6038D-2)

A. Individuals Required To Report
(§ 1.6038D-2(a))

A number of comments were received
requesting that additional categories of
individuals be relieved of the
requirement to report specified foreign
financial assets under section 6038D.

1. Dual Resident Taxpayers

A comment recommended an
exemption from the section 6038D
reporting requirements be included for
an individual who is a dual resident
taxpayer and who, pursuant to a
provision of a treaty that provides for
resolution of conflicting claims of
residence by the United States and the
treaty partner, claims to be treated as a
resident of the treaty partner. In such a
case, a dual resident taxpayer may claim
a treaty benefit as a resident of the treaty
partner and will be taxed as a
nonresident for U.S. tax purposes for the
taxable year (or portion of the taxable
year) that the individual is treated as a
nonresident. The final rule adopts this
recommendation for a dual resident
taxpayer who determines his or her U.S.
tax liability as if he or she were a
nonresident alien and claims a treaty
benefit as a nonresident of the United
States as provided in § 301.7701(b)-7 by
timely filing a Form 1040NR,
“Nonresident Alien Income Tax
Return,” (or such other appropriate form
under that section) and attaching a Form
8833, “Treaty-Based Return Position
Disclosure Under Section 6114 or
7701(b).” The Treasury Department and
the IRS have concluded that reporting
under section 6038D is closely
associated with the determination of an
individual’s income tax liability.
Because the taxpayer’s filing of a Form
8833 with his or her Form 1040NR (or
other appropriate form) will permit the
IRS to identify individuals in this
category and take follow-up tax
enforcement actions when considered
appropriate, reporting on Form 8938,
“Statement of Specified Foreign
Financial Assets,” is not essential to
effective IRS tax enforcement efforts
relating to this category of U.S.
residents.

2. Individuals Resident in the United
States Under Non-Immigrant Visas

A number of comments requested an
exemption from the section 6038D
reporting requirements for foreign

executives and employees resident in
the United States under non-immigrant
H, L, or E visas. The final rule does not
adopt this recommendation. Section
6038D is intended to provide the IRS
with information concerning the
specified foreign financial assets of U.S.
taxpayers to aid the IRS in enforcing tax
laws fairly and uniformly. Because all
U.S. residents are taxable on worldwide
income, excluding categories of
residents from the scope of section
6038D reporting is not consistent with
the purposes for which the provision
was enacted. Individuals in the United
States under non-immigrant visas often
stay in the United States for years,
making it difficult to justify treating
them more favorably than other U.S.
residents. For stays in the United States
of a shorter duration, the Treasury
Department and the IRS have
determined that the distinctions drawn
in the definition of a U.S. resident in
§1.6038D—1(a)(3) (which cross-
references section 7701(b)) best carry
out the purposes of section 6038D.

3. Persons That Do Not Owe U.S. Tax
for the Taxable Year

Another comment requested revising
§1.6038D-2(a)(7) to exempt from the
section 6038D reporting requirements
specified persons that do not owe U.S.
taxes for the taxable year. The final rule
does not adopt this comment. As
provided in the 2011 temporary
regulations, the final rule states that a
specified person that does not have to
file a tax return for the year does not
have to file a Form 8938. See § 1.6038D—
2(a)(7)(i). If the law requires the filing of
a tax return, however, information
reported on a Form 8938 concerning the
taxpayer’s specified foreign financial
assets is an important component of that
return, even if no tax liability is shown.
Requiring this filing will aid the IRS in
devising effective enforcement programs
with respect to such returns.

B. Applicable Reporting Thresholds
(§ 1.6038D-2(a))

Several comments requested increases
to the reporting thresholds provided in
§ 1.6038D-2(a) for certain types of assets
or for certain classes of individuals.
Other comments recommended that the
increased thresholds in the 2011
temporary regulations applicable to
certain specified individuals living
abroad be extended to additional
categories of taxpayers.

1. Assets Received in Connection With
the Performance of Personal Services

Some comments requested increased
reporting thresholds, or a complete
exemption from reporting, for specified


http://www.regulations.gov

Federal Register/Vol. 79, No. 239/Friday, December 12, 2014/Rules and Regulations

73819

foreign financial assets received in
connection with an individual’s
performance of personal services as an
employee of a foreign employer. The
concerns raised in these comment
letters primarily relate to the difficulty
of valuing these types of assets.
However, the 2011 temporary
regulations already broadly address
valuation concerns relating to these
assets by providing a simplified
valuation rule for interests in foreign
pension plans or foreign deferred
compensation plans if the beneficiary
does not know, or have reason to know
based on readily accessible information,
the value of the interest. In such cases,
the value of the individual’s interest in
the plan is limited to the value of the
distributions received from the plan
during the year for purposes of both
calculating the applicable reporting
thresholds and reporting the maximum
value of the interest. See § 1.6038D—
5(£)(3).

These comments are further
addressed by clarifying in the final rule
that nonvested interests in property
received in connection with the
performance of personal services are not
required to be reported. See section I.C.1
in this preamble, which describes this
clarification incorporated in the final
rule.

Because the Treasury Department and
the IRS have determined that the
concerns underlying these comments
are best addressed by these rules and
that the method of acquisition of a
specified foreign financial asset should
not determine an individual’s section
6038D reporting obligations, the final
rule does not adopt this request.

2. Employees Seconded to the United
States

Comments requested that higher
reporting thresholds (or a reporting
exemption) should apply in the case of
certain employees seconded to the
United States by foreign employers. For
the reasons set forth in section I.A.2
(relating to individuals resident in the
United States under non-immigrant
visas) and in section 1.B.3 (addressing
U.S. residents who do not qualify for
section 911 benefits), the final rule does
not adopt this recommendation.

3. Non-Citizen U.S. Residents Who Do
Not Qualify for Section 911 Benefits

A comment was received requesting
that higher reporting thresholds apply
in the case of a non-citizen resident of
the United States who would qualify for
benefits under section 911(d)(1)(A) if he
or she were a U.S. citizen. This request
has not been adopted in the final rule
for administrability reasons. The 2011

temporary regulations tie the increased
reporting thresholds in § 1.6038D-2(a)
to an individual’s status as a qualified
individual under section 911(d)(1) in
order to allow the IRS to use the
taxpayer’s filing of the return required
to claim section 911 benefits (Form
2555, “Foreign Earned Income”, or
Form 2555-EZ, “Foreign Earned Income
Exclusion”) as a marker to indicate that
higher reporting thresholds may apply
to the taxpayer. The ability to easily
identify taxpayers who may be eligible
for the increased thresholds is essential
to permit the IRS to target appropriate
enforcement programs to taxpayers
subject to different reporting thresholds
in a cost effective manner.

C. Interest in a Specified Foreign
Financial Asset (§ 1.6038D-2(b))

A number of comments requested that
the final regulations clarify the reporting
requirements with respect to certain
interests in assets under § 1.6038D—-2(b).
These clarifications have been
incorporated in the final rule.

1. Nonvested Property Under Section 83

A comment requested clarification
regarding whether an individual is
considered to have an interest in
property transferred in connection with
the performance of personal services
during any period that the individual’s
interest in the property is not vested.
The final rule in §1.6038D-2(b)(2)
clarifies that a specified person that is
transferred property in connection with
the performance of personal services is
first considered to have an interest in
the property for purposes of section
6038D on the first date that the property
is substantially vested (within the
meaning of § 1.83-3(b)) or, in the case
of property with respect to which a
specified person makes a valid election
under section 83(b), on the date of
transfer of the property.

2. Assets Held by a Disregarded Entity

A number of comments requested
clarification of the section 6038D
reporting requirements with respect to
specified foreign financial assets held by
an entity disregarded as an entity
separate from its owner under
§301.7701-2 of this chapter (a
disregarded entity). In response to these
requests, and consistent with
instructions to Form 8938, the final rule
provides in § 1.6038D—-2(b)(4)(iii) that a
specified person that owns a foreign or
domestic entity that is a disregarded
entity is treated as having an interest in
any specified foreign financial assets
held by the disregarded entity. As a
result, a specified person that owns a
disregarded entity (whether domestic or

foreign) that, in turn, owns specified
foreign financial assets must include the
value of those assets in determining
whether the specified person meets the
reporting thresholds in § 1.6038D-2(a)
and, if so, must report such assets on
Form 8938.

D. Jointly Owned Assets (§ 1.6038D-2(c))

A number of comments requested
clarification of aspects of the rules in
§ 1.6038D-2(c) and (d) relating to joint
owners of a specified foreign financial
asset. These comments have been
adopted. Specifically, the final rule
clarifies that each of the joint owners of
a specified foreign financial asset who
are not married to each other must
include the full value of the asset (rather
than only the value of the specified
person’s interest in the asset) in
determining whether the aggregate value
of such specified individual’s specified
foreign financial assets exceeds the
applicable reporting thresholds, and
each joint owner must report the full
value of the asset on his or her Form
8938. See §1.6038D—2(c)(1)(i) and
(c)(1)(ii). In addition, the final rule
clarifies that, in the case of joint owners
who are married to each other and file
separate returns, each joint owner of a
specified foreign financial asset must
report the full value of the asset (rather
than only the value of the specified
person’s interest in the asset) on the
individual’s Form 8938, even if both
spouses are specified individuals and
only one-half of the value of the asset
is considered in determining the
applicable reporting thresholds under
§1.6038D-2(c)(3)(i). See § 1.6038D—
2(d)(2).

IL. Specified Foreign Financial Assets
(§1.6038D-3)

A. Financial Account (§ 1.6038D-3(a))

1. Retirement and Pension Accounts
and Certain Non-Retirement Savings
Accounts

The definition of a financial account
in the 2011 temporary regulations is
based on the definition of a financial
account for chapter 4 purposes, subject
to an exception for certain retirement
and pension accounts and non-
retirement savings accounts that are
financial accounts for section 6038D
purposes but that are not treated as
financial accounts for purposes of
chapter 4. See §§ 1.6038D—1(a)(7),
1.1471-1(b)(49), and 1.1471-5(b). These
final regulations modify the definition
of a financial account for purposes of
section 6038D in order to require
consistent reporting under section
6038D with respect to retirement and
pension accounts and certain non-
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retirement savings accounts regardless
of whether the account is maintained in
a jurisdiction treated as having in effect
a Model 1 IGA or Model 2 IGA. For
financial accounts that are maintained
by a foreign financial institution that is
not located in a jurisdiction treated as
having in effect a Model 1 IGA or Model
2 IGA, the definition of a financial
account in the final rule continues to
include the retirement and pension
accounts and non-retirement savings
accounts described in §1.1471—
5(b)(2)(1), consistent with the section
6038D coordination rule in that section.
See §1.1471-5(b)(2)(i)(D). For taxable
years beginning after December 12,
2014, these final regulations also
provide that retirement and pension
accounts, non-retirement savings
accounts, and accounts satisfying
conditions similar to those described in
§1.1471-5(b)(2)(i) and that are excluded
from the definition of a financial
account under an applicable Model 1
IGA or Model 2 IGA (as provided in
§1.1471-5(b)(2)(vi)) are included in the
definition of a financial account for
purposes of section 6038D. The
Treasury Department and the IRS intend
to amend the chapter 4 regulations to
add a section 6038D coordination rule
to § 1.1471-5(b)(2)(vi) providing that
such accounts are included in the
definition of a financial account for
purposes of section 6038D.

2. Short-Term Accounts

One comment recommended the
addition of an exception to the
definition of a financial account for an
account in which funds are held for less
than 15 days, provided the income
generated from the account does not
exceed $1,000. The final rule does not
incorporate this comment. The 2011
temporary regulations already provide
relief for many short-term accounts
through a broad exception to the
definition of financial account for
escrow accounts. See §§1.6038D-1(a)(7)
and 1.1471-5(b)(2)(iv). This exception is
administrable because these accounts
are of a type that is distinguishable from
other accounts. A broader exception for
short-term accounts could significantly
complicate IRS efforts to devise effective
enforcement programs based on
comprehensive account reporting under
section 6038D.

3. Assets Held in an Account
Maintained by a Foreign Financial
Institution

Another comment requested
clarification that specified foreign
financial assets held in a financial
account are excluded from the
definition of specified foreign financial

assets. The 2011 temporary regulations
already provide that the foreign
financial account itself, and not the
assets held in such an account, must be
reported for section 6038D purposes.
See §1.6038D-3(a)(1). Accordingly, no
change has been adopted in response to
this comment.

4. Life Insurance With a Cash Surrender
Value

A comment requested clarification of
the section 6038D reporting
requirements applicable to a life
insurance policy with a cash surrender
value. Because the definition of
financial account for section 6038D
purposes is based on the definition of a
financial account for chapter 4
purposes, which includes these
contracts, the 2011 temporary
regulations already provide clear rules
requiring a taxpayer to report these
contracts on Form 8938. Accordingly,
the final rule is not modified to further
address this issue. See §§1.6038D—
1(a)(7), 1.1471-5(b)(1)(iv), and 1.1471—
5(b)(3)(vii).

5. Request for Examples of Foreign
Financial Assets Not To Be Reported

A number of comments requested
examples of the types of financial assets
that are not required to be reported
under section 6038D. The Treasury
Department and the IRS have not
provided these examples in the final
rule because the 2011 temporary
regulations, as well as the relevant
portions of the regulations under
chapters 4 and 61, already include
detailed rules to support taxpayer
determinations as to whether an asset is
a specified foreign financial asset that
must be reported. For example,
§1.6038D-3(d) includes examples of
assets other than financial accounts that
are included within the definition of
specified foreign financial asset, and the
rules in § 1.6049-5(b)(5)(i) provide
detail concerning which financial
institutions are U.S. payors for purposes
of determining that an account is
maintained by such an institution and
therefore is not required to be reported
under section 6038D.

The Treasury Department and the IRS
will continue to consider comments and
whether additional guidance is
warranted to address particular types of
assets under section 6038D.

B. Other Specified Foreign Financial
Assets (§ 1.6038D-3(b))

1. Assets Held for Investment and Not
Used in, or Held for Use in, the Conduct
of the Taxpayer’s Trade or Business

A number of comment letters
recommended changes to the approach
set forth in the 2011 temporary
regulations for determining whether an
asset other than a financial account is
held for investment (and therefore may
be reportable under section 6038D) or is
instead excepted from the definition of
a specified foreign financial asset
because it is used in, or held for use in,
the conduct of a trade or business under
§1.6038D-3(b)(3), (b)(4), and (b)(5).

Several comments requested a bright
line test for distinguishing between non-
financial account assets subject to
reporting and those not subject to
reporting. For example, one such
comment recommended looking to
whether an asset was acquired in the
taxpayer’s trade or business rather than
whether the asset was used in, or held
for use in, the conduct of the taxpayer’s
trade or business. Another comment
suggested providing that contracts
issued in the ordinary course of the
issuer’s (rather than the taxpayer’s)
trade or business should not be
reportable by the taxpayer. The final
rule does not change the definition of a
specified foreign financial asset as
suggested in these comments. The
Treasury Department and the IRS have
determined that the reporting rule under
the 2011 temporary regulations strikes
an appropriate balance under section
6038D by focusing on whether an asset
is held for investment. Distinguishing
assets held for investment from assets
with a close nexus to the taxpayer’s
trade or business is an inherently factual
determination that is not susceptible to
a bright line test. The Treasury
Department and the IRS have concluded
that the 2011 temporary regulations
provide reasonable rules that will yield
appropriate reporting results in a wide
variety of fact patterns involving the
taxpayer’s trade or business.

Another comment requested a rule
specifying that an asset inadvertently
acquired as a result of a corporate
reorganization or an in-kind asset
distribution not be treated as held for
investment, so long as the asset is held
by the taxpayer for only a short period
of time. The Treasury Department and
the IRS have concluded that this type of
exception is not warranted because the
general test set forth in the 2011
temporary regulations is fair, should be
uniformly applied, and should not be
unduly burdensome to apply under
these fact patterns.
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2. Certain Hedging Transactions

One comment recommended
modifying § 1.6038D-3(b) to provide
that certain hedging transactions
described in section 1221(a)(7) are not
specified foreign financial assets. The
final rule does not adopt the requested
change. The Treasury Department and
the IRS have concluded that taxpayers
engaging in hedging transactions should
determine whether such transactions are
specified foreign financial assets by
applying the same general test applied
by other taxpayers, that is, by
determining whether the hedging
transaction is ‘“used in, or held for use
in, the conduct of a trade or business
and not held for investment.”

3. Employment Contracts

Another comment requested that the
final rule provide that employment
contracts are not specified foreign
financial assets. The comment did not,
however, suggest a definition of an
employment contract for this purpose.
Moreover, the scope of property that
could be covered by such a contract may
vary widely among taxpayers depending
on the industry and the location in
which the taxpayer works. The Treasury
Department and the IRS have
determined that the trade or business
test of § 1.6038D-3(b)(3), (b)(4), and
(b)(5) should apply broadly to a wide
range of financial assets in order to
achieve uniform reporting results for
taxpayers with aggregate specified
foreign financial assets of similar value,
and that a broad exclusion for
employment contracts should not be
provided. Accordingly, the final rule
does not adopt this recommendation.

4. Shares of Foreign Corporations
Traded on Public Stock Exchange

Some comments recommended that
the definition of a specified foreign
financial asset exclude stock of a foreign
corporation that is traded on a public
stock exchange (whether or not the
exchange is located in the United
States). The Treasury Department and
the IRS have concluded that it is not
appropriate to exclude stock or
securities issued by a person other than
a U.S. person from section 6038D
reporting. If such stock or securities are
held in a financial account, the financial
account would be reported for section
6038D purposes, and if such stock or
securities are held directly by a
specified person and not in a financial
account, based on section 6038D(b)(2), it
is appropriate to require reporting of
such stock or securities for section
6038D purposes. Thus, this comment is
not adopted.

5. Interest in a Social Security, Social
Insurance, or Similar Program

Several comments recommended
amending § 1.6038D-3(b) to specify that
an interest in a social security, social
insurance, or similar program of a
foreign government is not considered a
specified foreign financial asset. As a
general matter, the definition of a
specified foreign financial asset already
excludes these interests because they
are not assets described in § 1.6038D—
3(b)(1). In addition, the preamble to the
2011 temporary regulations and the
instructions to Form 8938 already
illustrate the application of this rule to
these interests, stating that “‘an interest
in a social security, social insurance, or
other similar program of a foreign
government” is not a specified foreign
financial asset. A chart comparing the
Form 8938 reporting requirements to the
FBAR reporting requirements, available
at www.irs.gov/Businesses/Comparison-
of-Form-8938-and-FBAR-Requirements,
also addresses these programs. Because
the Treasury Department and the IRS
already have addressed this issue, the
final rule does not adopt the
recommendation.

6. Financial Assets Issued by a Person
Organized Under the Laws of a U.S.
Possession

The final rule clarifies that specified
foreign financial assets include stock,
securities, financial instruments, and
contracts that are held for investment
and not held in an account maintained
by a financial institution and are issued
by a person organized under the laws of
a U.S. possession. See §1.6038D—
3(b)(1). For special rules applicable to
bona fide residents of the U.S.
possessions, see § 1.6038D-7(c).

C. Interest in a Foreign Trust or Foreign
Estate (§ 1.6038D-3(c))

A number of comments expressed
concern that the reason to know
standard of knowledge to report an
interest in a foreign trust or estate could
result in compliance difficulties for
specified individuals who are aware
that they have a beneficial interest in a
trust or estate but who have not received
a distribution from the trust or estate
and do not know the value of the
interest. These comments recommended
that the final rule provide that a
beneficiary of a foreign trust or estate
should not be required to report the
interest on Form 8938 for any year in
which the beneficiary did not receive a
distribution.

The Treasury Department and the IRS
have concluded that the concerns
expressed in these comments have

already been addressed
comprehensively in the 2011 temporary
regulations, including by the adoption
of simple valuation rules that
substantially ease the reporting burdens
of beneficiaries. In the case of a foreign
trust, for a year in which the beneficiary
does not know, or have reason to know
based on readily accessible information,
the fair market value of the beneficiary’s
interest and the beneficiary does not
receive a distribution, the value of the
beneficiary’s interest in the trust, both
for purposes of determining whether the
beneficiary meets the reporting
thresholds in § 1.6038D-2(a) and, if so,
for reporting the maximum value of that
beneficial interest, is considered to be
zero. See § 1.6038D-5(f)(2). Similar
rules apply with respect to a foreign
estate. See § 1.6038D-5(f)(3). Thus, a
specified individual who is such a
beneficiary of a foreign trust or estate
but has not received a distribution
generally is only required to report the
beneficial interest if the beneficiary
otherwise is required to file Form 8938.
If a Form 8938 filing is required, the
taxpayer’s reporting burdens are
minimal with respect to the beneficial
interest. The Treasury Department and
the IRS have determined that these rules
achieve a reasonable and appropriate
balance between the government’s tax
administration interests and the
beneficiary’s compliance burden.

D. Request for Comments on the
Treatment of Virtual Currency

The Treasury Department and the IRS
are considering the proper treatment of
virtual currency under section 6038D
and welcome comments on this topic.

III. Information Required To Be
Reported (§ 1.6038D-4)

A. Reporting With Respect to Stock or
Other Securities of a Foreign
Corporation

A comment requested clarification
regarding whether to report on Form
8938 the foreign office address of a
foreign corporation in which the
taxpayer has an interest or the address
of the U.S. payor reported on Form 1099
with respect to dividends paid by the
foreign corporation. Because the rules
set forth in the 2011 temporary
regulations are clear, the final rule is not
changed to reflect these comments. If
stock of a foreign corporation is held by
a taxpayer outside of a financial
account, § 1.6038D—4(a)(2) provides that
the corporation’s address must be
reported. If stock of a foreign
corporation is held through a financial
account other than one maintained by a
financial institution that is a U.S. payor,
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the financial account is reported, and

§ 1.6038D—4(a)(1) provides that the
address of the financial institution with
which the account is maintained must
be reported. However, if stock of a
foreign corporation is held by a taxpayer
in a financial account maintained by a
financial institution that is a U.S. payor,
§ 1.6038D-3(a)(3)(i) provides that
neither the financial account nor the
foreign stock held in that account must
be reported on Form 8938.

B. Scope of Information Required To Be
Reported With Respect to an Asset

Another comment recommended that
taxpayers not be required to report the
items listed in § 1.6038D-4(a)(6), (a)(7)
and (a)(8) (that is, whether a financial
account was opened or closed during
the year, the date on which a specified
foreign financial asset (other than a
financial account) was acquired or
disposed of during the year, and details
regarding income, gain, loss, deduction
or credit items recognized during the
year and where those items are reported
by the taxpayer, respectively). This
comment has not been adopted in the
final rule. The Treasury Department and
the IRS have determined that collection
of this information is necessary for
effective tax enforcement actions and is
consistent with congressional intent in
enacting section 6038D.

IV. Valuation Guidelines (§ 1.6038D-5)

The Treasury Department and the IRS
received a number of comments
requesting changes and clarifications to
the applicable valuation guidelines
under the regulations.

A. Asset With No Positive Value During
the Year

Several comments requested that the
final rule clarify the valuation and
reporting rules applicable to specified
foreign financial assets with no positive
value during the year. Under § 1.6038D—
2(a)(5), a specified foreign financial
asset is subject to reporting even if the
asset does not have a positive value
during the year, although reporting on
Form 8938 is required only if the
aggregate fair market value of a
taxpayer’s specified foreign financial
assets exceeds the applicable reporting
thresholds in § 1.6038D-2(a). The final
rule clarifies in § 1.6038D-5(b)(3) that
the maximum fair market value for a
specified foreign financial asset with no
positive value during the year is treated
as zero. The final rule also is revised to
include in § 1.6038D—2(a)(5) a cross-
reference to the valuation rules in
§1.6038D-5(b)(3).

B. Appraisals

One comment recommended revising
§ 1.6038D-5 to provide that a specified
person is not required to obtain an
appraisal from a third party to establish
a reasonable estimate of an asset’s fair
market value. For the reasons set forth
in section IV.C. of this preamble
(relating to a reasonable estimate of fair
market value), the guidance provided
with respect to the reasonable estimate
standard adequately addresses this
comment. In addition, the preamble to
the 2011 temporary regulations and the
instructions to Form 8938 already note
that a taxpayer need not obtain a third-
party appraisal to establish a reasonable
estimate of a specified foreign financial
asset’s fair market value for purposes of
section 6038D. Accordingly, the final
rule does not adopt the requested
change.

C. Reasonable Estimate of Fair Market
Value

Several comments requested that the
final rule clarify what constitutes a
reasonable estimate of an asset’s fair
market value for purposes of reporting
under section 6038D. Some comments
also recommended including examples
in the final rule addressing when a
taxpayer would be considered to know,
or have reason to know based on readily
accessible information, that a valuation
in a periodic account statement was not
a reasonable estimate for purposes of
reporting.

The final rule does not provide
additional guidance on what constitutes
a reasonable estimate of fair market
value under section 6038D. The
Treasury Department and the IRS have
concluded that the “reasonable
estimate” standard is an appropriately
flexible one that will result in helpful
information for the IRS with respect to
a wide range of assets, while not
proving unduly burdensome for
taxpayers. Further, valuation is an
inherently factual inquiry, and it is not
feasible to devise detailed rules that
clearly describe outcomes that are
appropriate for a broad range of factual
situations. The 2011 temporary
regulations and final rule incorporate
valuation rules designed to reduce
taxpayer reporting burdens in specific
circumstances, such as the rule
permitting reliance on periodic account
statements from a financial institution
to determine a financial account’s fair
market value (see §1.6038D-5(d)) and
the rule permitting the use of a year-end
value to determine a reasonable estimate
of maximum value for certain specified
foreign financial assets held outside of

a financial account (see § 1.6038D—
5(£)(1)).
D. Hard-to-Value Assets

A comment requested that the final
rule establish a presumptive standard to
be applied to determine the fair market
value of certain illiquid assets such as
contractual rights and interests in non-
publicly traded entities. The Treasury
Department and the IRS recognize that
the reporting burdens under section
6038D can be significant with respect to
hard-to-value assets. However, the
Treasury Department and the IRS have
concluded that the requirement under
the 2011 temporary regulations to make
a reasonable estimate strikes an
appropriate balance between the
usefulness of the information reported
on Form 8938 and the taxpayer burdens
associated with complying with the
standard. For these reasons, the final
rule does not adopt valuation
presumptions for particular types of
assets that are hard to value.

E. Interests in Pension Plans and
Deferred Compensation Plans

Another comment recommended that
the value of interests in pension plans
and deferred compensation plans
should not be considered to be readily
ascertainable if the taxpayer has no
current rights to withdraw plan assets
without penalty. Adopting this
recommendation would result in a
taxpayer’s interest in a pension or
deferred compensation plan being
valued at zero if the taxpayer has no
right to withdraw, even if the taxpayer
regularly receives statements providing
the fair market value of the interest in
the pension or deferred compensation
plan. This result is not consistent with
the purpose for requiring reporting of
the maximum value of a specified
foreign financial asset and is not
adopted in the final rule.

F. Foreign Currency

The final rule adopts two
modifications to the valuation rules
relating to foreign currency. First, in
response to a comment, the final rule
states that a foreign currency conversion
shown on a periodic financial account
statement is among the aspects of the
statement that a taxpayer may rely upon
to the extent provided in § 1.6038D—
5(d). Second, § 1.6038D-5(c) of the 2011
temporary regulations provides that,
except as otherwise provided, a
specified person must use the foreign
currency exchange rate issued by the
U.S. Treasury Department’s Financial
Management Service for purposes of
section 6038D. The final rule is updated
to reflect the fact that foreign currency
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exchange rates are now issued by the
Treasury Department’s Bureau of the
Fiscal Service.

V. Exceptions From the Reporting of
Certain Assets Under Section 6038D
(§1.6038D-6)

A. General Alternatives To Reporting on
Form 8938

Several comments recommended that
the Treasury Department and the IRS
adopt an alternative approach to Form
8938 reporting. One comment suggested
consolidating all foreign asset reporting
for U.S. tax purposes on one form and
eliminating Form 8938. Another
comment recommended a revision to
Schedule B of Form 1040 to permit
specified individuals to indicate on that
schedule that all of their specified
foreign financial assets were reported on
the IRS forms specified in § 1.6038D—
7(a) such that no Form 8938 is required.

The final rule does not adopt these
recommendations. The Treasury
Department and the IRS have
determined that consolidating a
taxpayer’s information concerning his or
her specified foreign financial assets on
Form 8938 best carries out the purposes
of section 6038D by making the
information readily accessible for use in
IRS enforcement programs. In addition,
using Form 8938 avoids the need to
incur costs disproportionate to expected
benefits from revising existing IRS
forms, IT systems, submission
processing, and enforcement programs.

B. Form 8858, “Information Return of
U.S. Persons With Respect to Foreign
Disregarded Entities”

Several comments recommended
revising § 1.6038D-7(a) to add Form
8858, ‘“Information Return of U.S.
Persons With Respect to Foreign
Disregarded Entities.” However, the
Treasury Department and the IRS do not
regard the information furnished on
Form 8858 concerning specified foreign
financial assets held by a disregarded
entity as sufficiently detailed to
consider reporting on Form 8938
duplicative of reporting on Form 8858.
Thus, the final rule does not adopt this
recommendation.

C. Form 8854, “Initial and Annual
Expatriation Statement”

Several comments recommended
adding Form 8854, “Initial and Annual
Expatriation Statement,” to the list of
forms in § 1.6038D-7(a) intended to
relieve duplicative reporting. However,
after considering the nature of the
information collected on Form 8854, the
Treasury Department and the IRS have
concluded that requiring Form 8938

would not duplicate the information
currently being reported on Form 8854.
Further, filing of Form 8938 is expected
to substantially enhance IRS compliance
programs with respect to Form 8854
filers. Thus, the final rule does not
adopt this recommendation.

D. Form 8891, “U.S. Information Return
for Beneficiaries of Certain Canadian
Registered Retirement Plans”

Rev. Proc. 2014-55, 201444 IRB 753,
obsoletes Form 8891, “U.S. Information
Return for Beneficiaries of Certain
Canadian Registered Retirement Plans,”
on a prospective basis. Thus, the final
rule is modified to describe the taxable
years for which the taxpayer’s reporting
of an asset on Form 8891 will relieve the
taxpayer of reporting that asset on Form
8938 (that is, taxable years beginning
after March 18, 2010, and ending on or
before December 31, 2013).

E. Joint Filers of Forms Listed in
§1.6038D-7(a)

A comment requested clarification
that a specified person included as part
of a jointly filed Form 5471,
“Information Return of U.S. Persons
With Respect to Certain Foreign
Corporations,” pursuant to § 1.6038-2(j)
or as a joint filer of Form 8865, “Return
of U.S. Persons With Respect to Certain
Foreign Partnerships,” pursuant to
§1.6038-3(c) and who notifies the IRS
as required by § 1.6038-2(i) and
§1.6038-3(c) will be considered to have
filed such forms for purposes of
§ 1.6038D-7(a). Because a joint filer of
Form 5471 or Form 8865 fully meets the
reporting requirements for such forms,
reporting on the Form 8938 would be
duplicative. Thus, the final rule adopts
this clarification in § 1.6038D-7(a)(3).

F. Interests in Certain Foreign Trusts

A number of comments recommended
revisions to the section 6038D reporting
requirements for specified persons with
an interest in a foreign trust.

One comment recommended that a
foreign trustee of a foreign trust with a
U.S. owner who is required to file Form
3520-A, “Annual Information Return of
Foreign Trust With a U.S. Owner,” be
permitted to satisfy the section 6038D
reporting requirements for all trust
beneficiaries by filing Form 3520-A so
as to consolidate all foreign trust filings
in one place. Another comment
recommended that a foreign trustee of a
foreign trust be permitted to satisfy the
Form 8938 filing requirements on behalf
of the trust’s beneficiaries. Another
comment recommended that trust
beneficiaries should be excused from
filing Form 8938 if a specified person
files a Form 8938 as the owner of the

trust and discloses the specified foreign
financial assets of the foreign trust.

The final rule does not adopt these
recommendations to allow a
beneficiary’s Form 8938 filing
responsibilities to be satisfied by the
trustee of the trust or to relieve the
beneficiary’s reporting obligation in the
case of a specified person filing Form
8938 as the owner of the trust. The IRS
can best use the information reported on
the Form 8938 to enforce tax
compliance when it is provided in
connection with the filing of an annual
return by the taxpayer who is the
beneficial owner of the interest in the
foreign trust. Thus, the final rule
continues to provide that a beneficiary
of a trust must file Form 8938 with his
or her annual return when there is a
section 6038D filing requirement.

G. Reporting on Both FinCEN Form 114
and Form 8938

A number of comments recommended
that a foreign account reported on
FinCEN Form 114, ‘“Report of Foreign
Bank and Financial Accounts,”
(formerly Form TD F 90-22.1, “Report
of Foreign Bank and Financial
Accounts”) (an FBAR), should not be
required to be reported on Form 8938.
The final rule does not adopt this
recommendation.

Congress enacted both the Title 31
and the Title 26 provisions regarding
the reporting requirements of the FBAR
and Form 8938. Reporting on the FBAR
is required for law enforcement
purposes under the Bank Secrecy Act,
as well as for purposes of tax
administration. As a consequence,
different policy considerations apply to
Form 8938 and FBAR reporting. These
different policies are reflected in the
different categories of persons required
to file Form 8938 and the FBAR, the
different filing thresholds for Form 8938
and FBAR reporting, and the different
assets (and accompanying information)
required to be reported on each form.
Although certain information may be
reported on both Form 8938 and the
FBAR, the information required by the
forms is not identical in all cases, and
reflects the different rules, key
definitions (for example, “financial
account”), and reporting requirements
applicable to Form 8938 and FBAR
reporting.

These differing policy considerations
were recognized by Congress during the
passage of the HIRE Act (Pub. L. 111—
147 (124 Stat. 71)) and the enactment of
Section 6038D. Congress’s intention to
retain FBAR reporting requirements,
notwithstanding the enactment of
section 6038D, was specifically noted in
the Technical Explanation of the
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Revenue Provisions Contained in Senate
Amendment 3310, the “Hiring
Incentives To Restore Employment Act,”
Under Consideration by the Senate
(Staff of the Joint Committee on
Taxation, JCX—4-10 (February 23, 2010))
(Technical Explanation) accompanying
the HIRE Act. The Technical
Explanation states that “[n]othing in
this provision [section 511 of the HIRE
Act enacting new section 6038D] is
intended as a substitute for compliance
with the FBAR reporting requirements,
which are unchanged by this
provision.” (Technical Explanation at p.
60) Against this background, reporting
on the Form 8938 and on the FBAR is
not duplicative and both forms must be
filed, if required. The IRS Web site
provides additional guidance comparing
the requirements of both forms (http://
www.irs.gov/Businesses/Comparison-of-
Form-8938-and-FBAR-Requirements).

VI. Penalties

A. Reasonable Cause for Failure to
Report

Several comments requested that the
final rule provide additional guidance
concerning the reasonable cause
standard for relief from the section
6038D penalty set forth in section
6038D(g) and § 1.6038D-8(e). For
example, one comment recommended
that the final rule provide objective
examples of when a taxpayer would be
considered to have reasonable cause for
failing to report under section 6083D.
Another comment requested that the
final rule state that a specified person’s
failure to file Form 8938 would be
considered due to reasonable cause and
not subject to penalty if all of that
person’s specified foreign financial
assets were reflected on timely and
properly filed forms described in
§1.6038D-7(a)(i). Another comment
recommended that the final rule provide
a presumption that reasonable cause
exists with respect to all Form 8938
filing errors in the first year a taxpayer
is required to file Form 8938. Yet
another comment recommended that a
specified person with a continuing
failure to report for purposes of the
section 6038D(d)(2) “add on”
component of the penalty should no
longer be subject to penalty once a
specified person has requested the
information necessary to complete Form
8938, provided the specified person
furnishes the IRS with proof of the
requests to obtain that information.

The final rule does not adopt these
recommendations because the Treasury
Department and the IRS have
determined that the appropriate
standards for determining whether the

reasonable cause exception to the
penalty applies in a particular case are
the general standards set out in the
Internal Revenue Manual (IRM)
addressing the approach that IRS
employees must take whenever
considering the application of a civil
penalty and whether a reasonable cause
exception applies. The general
reasonable cause standards are set out in
the IRS’s “Penalty Handbook,” which is
included in the IRM at section 20.1. The
Penalty Handbook sets forth general
policy and procedural requirements for
assessing and abating penalties, as well
as the criteria for relief from certain
penalties. For example, IRM 20.1.1.2.2
discusses the need to have a fair and
consistent approach to penalty
administration. Section 20.1.1.3.2 of the
IRM discusses reasonable cause and
what constitutes reasonable cause.
Consistent with § 1.6038D-8(e)(3), the
Penalty Handbook states that all of the
facts and circumstances must be
considered to determine whether or not
there is reasonable cause for penalty
relief in a particular case.

B. Section 6038D Penalty and Other
Potentially Applicable Civil Penalties

Other comments requested the final
rule modify the penalty amount and its
application in the context of other
potentially applicable civil penalties.
One comment recommended that the
final rule provide a range of penalties
corresponding to the range of reporting
errors as opposed to the $10,000 penalty
amount of section 6038D(d). Another
comment requested that the final rule
provide that a specified person’s failure
to report a specified foreign financial
asset on Form 8938 would not be
penalized under section 6038D if the
specified person was also being
penalized for failing to report the asset
on a separate IRS form (for example,
Form 5471).

The final rule does not adopt these
recommendations. The general penalty
administration rules set forth in the IRM
apply in the context of the section
6038D penalty and its interaction with
other potentially applicable penalties. In
addition, section 6038D provides a
specific dollar amount of penalty and
does not permit selection of a penalty
amount from a range of permissible
penalty amounts based on taxpayer-
specific considerations.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866, as
supplemented by Executive Order
13653. Therefore, a regulatory

assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulations
do not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking preceding this
regulation was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Joseph S. Henderson,
Office of Associate Chief Counsel
(International). However, other
personnel from the Treasury
Department and the IRS participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 is amended by removing the
entries for §§1.6038D—0T, 1.6038D—-1T,
1.6038D-2T, 1.6038D-3T, 1.6038D—-4T,
1.6038D-5T, 1.6038D—-7T, and 1.6038D—
8T and adding entries for §§ 1.6038D—-0,
1.6038D-1, 1.6038D-2, 1.6038D-3,
1.6038D-4, 1.6038D-5, 1.6038D-7, and
1.6038D-8 in numerical order to read as
follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.6038D-0 also issued under 26

U.S.C. 6038D.

Section 1.6038D-1 also issued under 26
U.S.C. 6038D.

Section 1.6038D-2 also issued under 26
U.S.C. 6038D.

Section 1.6038D-3 also issued under 26
U.S.C. 6038D.

Section 1.6038D—4 also issued under 26
U.S.C. 6038D.

Section 1.6038D-5 also issued under 26
U.S.C. 6038D.

Section 1.6038D-7 also issued under 26
U.S.C. 6038D.

Section 1.6038D-8 also issued under 26
U.S.C. 6038D.
* * * * *

m Par. 2. Section 1.6038D-0 is added to
read as follows:
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§1.6038D-0 Outline of regulation
provisions.

This section lists the table of contents
for §§1.6038D—-1 through 1.6038D-8.

§1.6038D-1 Reporting with respect to
specified foreign financial assets, definition
of terms.

(a) In general.

(1) Specified person.

(2) Specified individual.

(3) Resident alien.

(4) Bona fide resident of a U.S.
possession.

(5) U.S. possession.
6) Specified foreign financial asset.
7) Financial account.
8) Financial institution.
9) Foreign financial institution.
10) Foreign entity.
11) Annual return.
12) Specified domestic entity.
[Reserved]
1

(
(
(
(
(
(
(

(13) Model 1 IGA and Model 2 IGA.
(b) Effective/applicability dates.

(1) In general.
(2) Financial accounts.

§1.6038D-2 Requirement to report
specified foreign financial assets.

(a) Reporting requirement.

(1) In general.

(2) Special rule for married specified
individuals filing a joint annual return.

(3) Special rule for certain specified
individuals living abroad.

(4) Special rule for married specified
individuals filing a joint annual return
and living abroad.

(5) Assets with no positive value.

(6) Aggregate value calculation in case
of specified foreign financial asset
excluded from reporting.

(7) Form 8938 filed with annual
return.

(i) General rule.

(ii) Consolidated returns.

(8) Reporting required regardless of
tax result.

(9) Reporting period.

(10) Successor forms.

(b) Interest in a specified foreign
financial asset.

(1) In general.

(2) Property transferred in connection
with the performance of services.

(3) Special rule for parent making an
election under section 1(g)(7).

(4) Entities.

(i) In general.

(ii) Specified foreign financial assets
held by certain trusts.

(iii) Specified foreign financial assets
held by a disregarded entity.

(iv) Interest in a foreign trust or
foreign estate.

(c) Special rules for joint interests.

(1) In general.

(i) Determining aggregate value of
assets.

(ii) Reporting maximum value.

(2) Aggregate asset value for married
specified individuals filing a joint
annual return.

(3) Aggregate asset value for married
specified individuals filing a separate
annual return.

(i) Both spouses are specified
individuals.

(ii) One spouse is not a specified
individual.

(d) Annual return filed by a married
specified individual.

(1) Joint annual return.

(2) Separate annual return.

(e) Special rules for dual resident
taxpayers.

(1) In general.

(2) Dual resident taxpayer filing as a
nonresident alien at end of taxable year.

(3) Dual resident taxpayer filing as a
resident alien at end of taxable year.

(f) Example.

(1) Facts.

(2) Filing requirement.

(i) Married specified individuals filing
separate annual returns.

(ii) Married specified individuals
filing a joint annual return.

(g) Effective/applicability dates.

§1.6038D-3 Specified foreign financial
assets.

(a) Financial accounts.

(1) In general.

(2) Financial account in a U.S.
possession.

(3) Excepted financial accounts.

(i) Accounts maintained by U.S.
payors.

(ii) Mark-to-market election under
section 475.

(b) Other specified foreign financial
assets.

(1) In general.

(2) Mark-to-market election under
section 475.

(3) Held for investment.

(4) Trade-or-business test.

(5) Direct relationship between
holding an asset and a trade or business.

(i) In general.

(ii) Presumption of direct
relationship.

(c) Special rule for interests in foreign
trusts and foreign estates.

(d) Examples.

(e) Effective/applicability dates.

§1.6038D-4
reported.
(a) Required information.
(b) Effective/applicability dates.
§1.6038D-5 Valuation guidelines.

(a) Fair market value.

(b) Valuation of assets.
(1
(2

Information required to be

) Maximum value.
) U.S. dollars.

3) Asset with no positive value.
c) Foreign currency conversion.
1) In general.
2) Other publicly available exchange
rate
3) Currency exchange rate.
4) Determination date.
d) Financial accounts.
) Asset held in a financial account.

Other specified foreign financial
assets.

(1) General rule.

(2) Interests in trusts that are specified
foreign financial assets.

(i) Maximum value.

(i

3

(
(
(
(
te.
(
(
(
(e
(
S

ii) Reporting threshold.
) Interests in estates, pension plans,
and deferred compensation plans.
(i) Maximum value.
(ii) Reporting threshold.
(g) Effective/applicability dates.

§1.6038D-6 Specified domestic entities.
[Reserved]

§1.6038D-7 Exceptions from the reporting
of certain assets under section 6038D.

(a) Elimination of duplicative
reporting of assets.

(1) In general.

(2) Foreign grantor trusts.

(3) Joint Form 5471 or Form 8865
filing.

(b) Owner of certain trusts.

(c) Special rules for bona fide
residents of a U.S. possession.

(d) Effective/applicability dates.

§1.6038D-8 Penalties for failure to
disclose.

(a) In general.

(b) Married specified individuals
filing a joint annual return.

(c) Increase in penalty.

(d) Presumption of aggregate value.

(e) Reasonable cause exception.

(1) In general.

(2) Affirmative showing required.

(3) Facts and circumstances taken into
account.

(f) Penalties for underpayments
attributable to undisclosed foreign
financial assets.

(1) Accuracy related penalty.

(2) Criminal penalties.

(g) Effective/applicability dates.

§1.6038D-0T [Removed]

m Par. 3. Section 1.6038D—0T is
removed.

m Par. 4. Section 1.6038D-1 is added to
read as follows:

§1.6038D-1 Reporting with respect to
specified foreign financial assets, definition
of terms.

(a) In general. The following
definitions apply for purposes of section
6038D and the regulations—

(1) Specified person. The term
specified person means a specified
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individual or a specified domestic
entity.

(2) Specified individual. The term
specified individual means an
individual who is a—

(i) U.S. citizen;

(ii) Resident alien of the United States
for any portion of the taxable year;

(ii1) Nonresident alien for whom an
election under section 6013(g) or (h) is
in effect; or

(iv) Nonresident alien who is a bona
fide resident of Puerto Rico or a section
931 possession (as defined in §1.931—
1(c)(1).

(3) Resident alien. The term resident
alien has the meaning set forth in
section 7701(b) and §§ 301.7701(b)-1
through 301.7701(b)-9 of this chapter.

(4) Bona fide resident of a U.S.
possession. The term bona fide resident
of a U.S. possession means an
individual who is a “bona fide resident”
under section 937(a) and § 1.937-1.

(5) U.S. possession. The term U.S.
possession means American Samoa,
Guam, the Northern Mariana Islands,
Puerto Rico, or the U.S. Virgin Islands.

(6) Specified foreign financial asset.
The term specified foreign financial
asset has the meaning set forth in
§1.6038D-3.

(7) Financial account. The term
financial account has the meaning set
forth in § 1.1471-5(b), provided,
however, that the exclusions of
retirement and pension accounts and
non-retirement savings accounts under
§1.1471-5(b)(2)(i) and retirement and
pension accounts, non-retirement
savings accounts, and accounts
satisfying similar conditions in an
applicable Model 1 IGA or Model 2 IGA
under §1.1471-5(b)(2)(vi) shall not
apply (see the section 6038D
coordination rule in §1.1471—
5(b)(2)(1)(D)). See § 1.6038D-3(a)(2)
relating to financial accounts
maintained by a financial institution
that is organized under the laws of a
U.S. possession.

(8) Financial institution. The term
financial institution has the meaning set
forth in section 1471(d)(5) and the
regulations thereunder.

(9) Foreign financial institution. The
term foreign financial institution has the
meaning set forth in § 1.1471-5(d).

(10) Foreign entity. The term foreign
entity has the meaning set forth in
§1.1473-1(e).

(11) Annual return. The term annual
return means an annual federal income
tax return of a specified individual or an
annual federal income tax return or
information return of a specified
domestic entity filed with the Internal
Revenue Service under section 876,

6011, 6012, 6013, 6031, or 6037, and the
regulations.

(12) Specified domestic entity.
[Reserved].

(13) Model 1 IGA and Model 2 IGA.
The terms Model 1 IGA and Model 2
IGA have the meanings set forth in
§1.1471-1(b)(78) and (79), respectively.

(b) Effective/applicability dates—(1)
In general. Except as otherwise
provided in this paragraph (b), this
section applies to taxable years ending
after December 19, 2011. Taxpayers may
elect to apply the rules of this section
to taxable years ending prior to
December 19, 2011.

(2) Financial accounts. For purposes
of applying the financial account
definition in § 1.6038D-1(a)(7), the
treatment under § 1.1471-5(b)(2)(vi) of
retirement and pension accounts, non-
retirement savings accounts, and
accounts satisfying similar conditions in
an applicable Model 1 IGA or Model 2
IGA (see §1.1471-1(b)(78) and (79)) as
financial accounts for purposes of the
reporting required under section 6038D
and § 1.6038D-2(a) shall apply to
taxable years beginning after December
12, 2014.

§1.6038D-1T [Removed]

m Par. 5. Section 1.6038D—1T is
removed.

m Par. 6. Section 1.6038D-2 is added to
read as follows:

§1.6038D-2 Requirement to report
specified foreign financial assets.

(a) Reporting requirement—(1) In
general. Except as otherwise provided, a
specified person that has any interest in
a specified foreign financial asset during
the taxable year must attach Form 8938,
“Statement of Specified Foreign
Financial Assets,” to that specified
person’s annual return for the taxable
year to report the information required
by section 6038D and § 1.6038D—4 if the
aggregate value of all such assets
exceeds—

(i) $50,000 on the last day of the
taxable year; or

(ii) $75,000 at any time during the
taxable year.

(2) Special rule for married specified
individuals filing a joint annual return.
Except as provided in paragraph (a)(4)
of this section, married specified
individuals who file a joint annual
return for the taxable year must attach
a single Form 8938 to their joint annual
return for the taxable year to report the
information required by section 6038D
and § 1.6038D—4 if the aggregate value
of all of the specified foreign financial
assets in which either married specified
individual has an interest exceeds—

(i) $100,000 on the last day of the
taxable year; or

(ii) $150,000 at any time during the
taxable year.

(3) Special rule for certain specified
individuals living abroad. Except as
provided in paragraph (a)(4) of this
section, a specified individual who is a
qualified individual under section
911(d)(1) for the taxable year must
attach a Form 8938 to his or her annual
return for the taxable year to report the
information required by section 6038D
and § 1.6038D—4 if the aggregate value
of the specified foreign financial assets
in which the specified individual has an
interest exceeds—

(i) $200,000 on the last day of the
taxable year; or

(ii) $300,000 at any time during the
taxable year.

(4) Special rule for married specified
individuals filing a joint annual return
and living abroad. A specified
individual who is a qualified individual
under section 911(d)(1) for the taxable
year and the qualified individual’s
spouse who file a joint annual return for
the taxable year must attach a single
Form 8938 to their return for the taxable
year to report the information required
by section 6038D and § 1.6038D—4 if the
aggregate value of the all of the specified
foreign financial assets in which either
married individual has an interest
exceeds—

(i) $400,000 on the last day of the
taxable year; or

(ii) $600,000 at any time during the
taxable year.

(5) Assets with no positive value. A
specified foreign financial asset is
subject to reporting even if the specified
foreign financial asset does not have a
positive value. See § 1.6038D—5(b)(3) to
determine the maximum value of a
specified foreign financial asset that
does not have a positive value during
the taxable year.

(6) Aggregate value calculation in
case of specified foreign financial asset
excluded from reporting. The value of
any specified foreign financial asset in
which a specified individual has an
interest and that is excluded from
reporting on Form 8938 pursuant to
§ 1.6038D-7(a) (concerning certain
assets reported on another form) is
included for purposes of determining
the aggregate value of specified foreign
financial assets. The value of any
specified foreign financial asset in
which a specified individual has an
interest and that is excluded from
reporting under § 1.6038D-7(b)
(concerning assets held by certain
domestic trusts) or § 1.6038D-7(c)
(concerning certain assets owned by a
bona fide resident of a U.S. possession)
is excluded for purposes of determining
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the aggregate value of specified foreign
financial assets.

(7) Form 8938 filed with annual
return—(i) General rule. A specified
person, including a specified individual
who is a bona fide resident of a U.S.
possession, is not required to file Form
8938 with respect to a taxable year if the
specified person is not required to file
an annual return with the Internal
Revenue Service with respect to such
taxable year.

(ii) Consolidated returns. If a specified
domestic entity is a member of an
affiliated group of corporations that files
a consolidated income tax return, the
Form 8938 of the specified domestic
entity must be filed with the affiliated
group’s annual return.

(8) Reporting required regardless of
tax result. The Form 8938 required by
section 6038D and this section must be
furnished by a specified person even if
none of the specified foreign financial
assets that must be reported affect the
specified person’s tax liability under the
Internal Revenue Code for the taxable
year.

(9) Reporting period. The reporting
period covered by Form 8938 is the
specified person’s taxable year, except
the reporting period for a specified
person that is a specified individual for
less than an entire taxable year is the
portion of the taxable year that the
specified person is a specified
individual.

(10) Successor forms. References to
Form 8938 include any successor form.

(b) Interest in a specified foreign
financial asset—(1) In general. A
specified person has an interest in a
specified foreign financial asset if any
income, gains, losses, deductions,
credits, gross proceeds, or distributions
attributable to the holding or disposition
of the specified foreign financial asset
are or would be required to be reported,
included, or otherwise reflected by the
specified person on an annual return. A
specified person has an interest in a
specified foreign financial asset even if
no income, gains, losses, deductions,
credits, gross proceeds, or distributions
are attributable to the holding or
disposition of the specified foreign
financial asset for the taxable year.

(2) Property transferred in connection
with the performance of services. A
specified person that is transferred
property in connection with the
performance of personal services is first
considered to have an interest in the
property for purposes of section 6038D
on the first date that the property is
substantially vested (within the
meaning of § 1.83-3(b)) or, in the case
of property with respect to which a
specified person makes a valid election

under section 83(b), on the date of
transfer of the property.

(3) Special rule for parent making
election under section 1(g)(7). A parent
who makes an election under section
1(g)(7) to include certain unearned
income of a child in the parent’s gross
income has an interest in any specified
foreign financial asset held by the child
for the purposes of section 6038D and
the regulations.

(4) Entities—(i) In general. Except as
provided in this paragraph (b)(4), a
specified person is not treated as having
an interest in any specified foreign
financial assets held by a corporation,
partnership, trust, or estate solely as a
result of the specified person’s status as
a shareholder, partner, or beneficiary of
such entity.

(ii) Specified foreign financial assets
held by certain trusts. A specified
person that is treated as the owner of a
trust or any portion of a trust under
sections 671 through 679, other than a
domestic liquidating trust under
§301.7701—4(d) of this chapter created
pursuant to a court order issued in a
bankruptcy under Chapter 7 (11 U.S.C.
701 et seq.) or a confirmed plan under
Chapter 11 (11 U.S.C. 1101 et seq.) of
the Bankruptcy Code, or a domestic
widely held fixed investment trust
under § 1.671-5, is treated as having an
interest in any specified foreign
financial assets held by the trust or the
portion of the trust.

(iii) Specified foreign financial assets
held by a disregarded entity. A specified
person that owns a foreign or domestic
entity that is disregarded as an entity
separate from its owner as described in
§301.7701-2 of this chapter (a
disregarded entity) is treated as having
an interest in any specified foreign
financial assets held by the disregarded
entity.

(iv) Interest in a foreign trust or
foreign estate. See § 1.6038D-3(c) to
determine whether an interest in a
foreign trust or foreign estate is a
specified foreign financial asset. See
§1.6038D-5(f) to determine the
maximum value of an interest in a
foreign trust or foreign estate.

(c) Special rules for joint interests—(1)
In general—(i) Determining aggregate
value of assets. Except as otherwise
provided in this paragraph (c), each
specified person that is a joint owner of
a specified foreign financial asset
(whether with a spouse or other person)
must include the entire value of the
specified foreign financial asset (and not
the value of the specified person’s
interest) for purposes of determining
whether the aggregate value of the
specified person’s specified foreign

financial assets exceeds the reporting
thresholds set forth in § 1.6038D—-2(a).

(ii) Reporting maximum value. Except
as provided in paragraph (d) of this
section, a specified person that is a joint
owner of a specified foreign financial
asset must report the entire value of
each jointly owned specified foreign
financial asset on Form 8938.

(2) Aggregate asset value for married
specified individuals filing a joint
annual return. Married specified
individuals who file a joint annual
return must include the value of each
specified foreign financial asset that
they jointly own or in which both have
an interest under paragraph (b)(1) of this
section only once in determining
whether the aggregate value of all of the
specified foreign financial assets in
which either married specified
individual has an interest exceeds the
reporting thresholds set forth in
§1.6038D-2(a).

(3) Aggregate asset value for married
specified individual filing a separate
annual return—(i) Both spouses are
specified individuals. If a married
specified individual files a separate
annual return and his or her spouse is
a specified individual, the married
specified individual must include one-
half of the value of a specified foreign
financial asset that the married specified
individual jointly owns with his or her
spouse in determining whether the
married specified individual has an
interest in specified foreign financial
assets the aggregate value of which
exceeds the reporting thresholds set
forth in § 1.6038D-2(a).

(ii) One spouse is not a specified
individual. If a married specified
individual files a separate annual return
and his or her spouse is not a specified
individual, the married specified
individual must include the entire value
of a specified foreign financial asset that
the married specified individual jointly
owns with his or her spouse in
determining whether the married
specified individual has an interest in
specified foreign financial assets the
aggregate value of which exceeds the
reporting thresholds set forth in
§1.6038D-2(a).

(d) Annual return filed by a married
specified individual—(1) Joint annual
return. Married specified individuals
who file a joint annual return must file
a single Form 8938 to fulfill their
reporting requirements under section
6038D and § 1.6038D—2(a). The single
Form 8938 must report all of the
specified foreign financial assets in
which either married specified
individual has an interest. If both
married specified individuals jointly
own a specified foreign financial asset
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or if they have an interest in a specified
foreign financial asset under paragraph
(b)(1) of this section, the asset must be
reported only once on the single Form
8938 filed for the taxable year.

(2) Separate annual return. A married
specified individual who files a separate
annual return for the taxable year must
fulfill the reporting requirements under
section 6038D and § 1.6038D-2(a) by
filing a separate Form 8938 with his or
her return that reports all of the
specified foreign financial assets in
which the married specified individual
has an interest, including each of the
assets jointly owned with the married
specified individual’s spouse or with
another person. If both of the spouses
are specified individuals, each specified
individual must report the entire value
of each specified foreign financial asset
that the spouses jointly own on Form
8938, not the value taken into account
under paragraph (c)(3)(i) of this section
for purposes of applying the applicable
reporting thresholds.

(e) Special rules for dual resident
taxpayers—(1) In general. Subject to the
provisions of paragraphs (e)(2) and (3) of
this section, a specified individual is
not required to report specified foreign
financial assets on Form 8938 for a
taxable year or any portion of a taxable
year that the individual is a dual
resident taxpayer (within the meaning
of §301.7701(b)-7(a)(1) of this chapter)
who is treated as a nonresident alien
pursuant to § 301.7701(b)-7 of this
chapter for purposes of computing his
or her U.S. tax liability with respect to
the portion of the taxable year the
individual is considered a dual resident
taxpayer.

(2) Dual resident taxpayer filing as a
nonresident alien at end of taxable year.
If a specified individual to whom this
paragraph (e) applies computes his or
her U.S. income tax liability as a
nonresident alien on the last day of the
taxable year and complies with the
filing requirements of § 301.7701(b)-7(b)
and (c) of this chapter and, in particular,
such individual timely files with the
Internal Revenue Service Form 1040NR,
“U.S. Nonresident Alien Income Tax
Return,” or Form 1040NR-EZ, “U.S.
Income Tax Return for Certain
Nonresident Aliens With No
Dependents,” as applicable, and
attaches thereto Form 8833, “Treaty-
Based Return Position Disclosure Under
Section 6114 or 7701(b),” such
individual will not be required to report
specified foreign financial assets on
Form 8938 with respect to the portion
of the taxable year covered by Form
1040NR (or Form 1040NR-EZ).

(3) Dual resident taxpayer filing as
resident alien at end of taxable year. If

a specified individual to whom this
paragraph (e) applies computes his or
her U.S. income tax liability as a
resident alien on the last day of the
taxable year and complies with the
filing requirements of § 1.6012—
1(b)(2)(ii)(a) and, in particular, such
individual timely files with the Internal
Revenue Service Form 1040, “U.S.
Individual Income Tax Return,” or Form
1040EZ, “Income Tax Return for Single
and Joint Filers With No Dependents,”
as applicable, and attaches a properly
completed Form 8833 to the schedule
required by § 1.6012-1(b)(2)(ii)(a), such
individual will not be required to report
specified foreign financial assets on
Form 8938 with respect to the portion
of the individual’s taxable year reflected
on the schedule to such Form 1040 or
Form 1040EZ required by § 1.6012—
1(b)(2)(ii)(a).

(f) Example. The following example
illustrates the application of paragraph
(c) of this section:

Example (1) Facts. Two married specified
individuals, H and W, jointly own a specified
foreign financial asset with a value of
$90,000 at all times during the taxable year.
H separately has an interest in a specified
foreign financial asset with a value of
$10,000 at all times during the taxable year.
W separately has an interest in a specified
foreign financial asset with a value of $1,000
at all times during the taxable year.

(2) Filing requirement—(i) Married
specified individuals filing separate annual
returns. If H and W file separate annual
returns, the aggregate value of the specified
foreign financial assets in which H has an
interest at the end of the taxable year is
$55,000, comprising one-half of the value of
the jointly owned asset, $45,000, and the
value of H’s separately owned specified
foreign financial asset, $10,000. The
aggregate value of the specified foreign
financial assets in which W has an interest
at the end of the taxable year is $46,000,
comprising one-half of the value of the
jointly owned asset, $45,000, and the value
of W’s separately owned specified foreign
financial asset, $1,000. H must file Form
8938 with his annual return for the taxable
year because the aggregate value of the
specified foreign financial assets in which H
has an interest exceeds the applicable
reporting threshold ($50,000) set forth in
§1.6038D-2(a)(1). H must report the
maximum value of the entire jointly owned
asset, $90,000, and the maximum value of the
separately owned asset, $10,000. See
§ 1.6038D-5(b) regarding the maximum value
of a jointly owned specified foreign financial
asset to be reported by a specified person,
including a married specified individual, that
is a joint owner of an asset. The aggregate
value of the specified foreign financial assets
in which W has an interest, $46,000, does not
exceed the applicable reporting threshold set
forth in § 1.6038D-2(a)(1). W is not required
to file Form 8938 with her separate annual
return.

(ii) Married specified individuals filing a
joint annual return. If H and W file a joint
annual return, they must file a single Form
8938 with their joint annual return for the
taxable year because the aggregate value of all
of the specified foreign financial assets in
which either H or W have an interest
($90,000 (included only once), $10,000, and
$1000, or $101,000) exceeds the applicable
reporting threshold ($100,000) set forth in
§ 1.6038D-2(a)(2). The single Form 8938
must report the maximum value of the jointly
owned specified foreign financial asset,
$90,000, and the maximum value of the
specified foreign financial assets separately
owned by H and W, $10,000 and $1,000,
respectively.

(g) Effective/applicability dates. This
section applies to taxable years ending
after December 19, 2011. Taxpayers may
elect to apply the rules of this section
to taxable years ending prior to
December 19, 2011.

§1.6038D-2T [Removed]

m Par. 7. Section 1.6038D-2T is
removed.

m Par. 8. Section 1.6038D-3 is added to
read as follows:

§1.6038D-3 Specified foreign financial
assets.

(a) Financial accounts—(1) In general.
Except as otherwise provided in this
section, a specified foreign financial
asset includes any financial account
maintained by a foreign financial
institution. An asset held in a financial
account maintained by a foreign
financial institution is not required to be
separately reported on Form 8938,
“Statement of Specified Foreign
Financial Assets.”

(2) Financial account in a U.S.
possession. A specified foreign financial
asset includes a financial account
maintained by a financial institution
that is organized under the laws of a
U.S. possession.

(3) Excepted financial accounts—i)
Accounts maintained by U.S. payors. A
financial account maintained by a U.S.
payor as defined in § 1.6049-5(c)(5)(i)
(including assets held in such an
account) is not a specified foreign
financial asset for purposes of section
6038D and the regulations.

(ii) Mark-to-market election under
section 475. A financial account is not
a specified foreign financial asset if the
rules of section 475(a) apply to all of the
holdings in the account or an election
under section 475(e) or (f) is made with
respect to all of the holdings in the
account.

(b) Other specified foreign financial
assets—(1) In general. Except as
otherwise provided in this section, a
specified foreign financial asset
includes any of the following assets that
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are not financial accounts and that are
held for investment and not held in an
account maintained by a financial
institution—

(i) Stock or securities issued by a
person other than a United States
person (including stock or securities
issued by a person organized under the
laws of a U.S. possession);

(ii) A financial instrument or contract
that has an issuer or counterparty which
is other than a United States person
(including a financial instrument or
contract issued by a person organized
under the laws of a U.S. possession);
and

(iii) An interest in a foreign entity.

(2) Mark-to-market election under
section 475. An asset is not a specified
foreign financial asset if the rules of
section 475(a) apply to the asset or an
election under section 475(e) or (f) is
made with respect to the asset.

(3) Held for investment. An asset is
held for investment for purposes of
section 6038D and the regulations if that
asset is not used in, or held for use in,
the conduct of a trade or business of a
specified person.

(4) Trade-or-business test. For
purposes of section 6038D and the
regulations, an asset is used in, or held
for use in, the conduct of a trade or
business and not held for investment if
the asset is—

(i) Held for the principal purpose of
promoting the present conduct of the
trade or business;

(ii) Acquired and held in the ordinary
course of the trade or business, as, for
example, in the case of an account or
note receivable arising from that trade or
business; or

(ii1) Otherwise held in a direct
relationship to the trade or business as
determined under paragraph (b)(5) of
this section.

(5) Direct relationship between
holding an asset and a trade or
business—(i) In general. In determining
whether an asset is held in a direct
relationship to the conduct of a trade or
business by a specified person,
principal consideration will be given to
whether the asset is needed in the trade
or business of the specified person. An
asset shall be considered needed in the
trade or business, for this purpose, only
if the asset is held to meet the present
needs of that trade or business and not
its anticipated future needs. An asset
shall be considered as needed in the
trade or business if, for example, the
asset is held to meet the operating
expenses of the trade or business.
Conversely, an asset shall be considered
as not needed in the trade or business
if, for example, the asset is held for the
purpose of providing for future

diversification into a new trade or
business, future plant replacement, or
future business contingencies. Stock is
never considered used or held for use in
a trade or business for purposes of
applying this test.

(ii) Presumption of direct relationship.

An asset will be treated as held in a
direct relationship to the conduct of a
trade or business of a specified person
if—

(A) The asset was acquired with funds
generated by the trade or business of the
specified person or the affiliated group
of the specified person, if any;

(B) The income from the asset is
retained or reinvested in the trade or
business; and

(C) Personnel who are actively
involved in the conduct of the trade or
business exercise significant
management and control over the
investment of such asset.

(c) Special rule for interests in foreign
trusts and foreign estates. An interest in
a foreign trust or a foreign estate is not
a specified foreign financial asset of a
specified person unless the person
knows, or has reason to know based on
readily accessible information, of the
interest. Receipt of a distribution from
the foreign trust or foreign estate
constitutes actual knowledge for this
purpose.

(d) Examples. Examples of assets
other than financial accounts that may
be considered other specified foreign
financial assets include, but are not
limited to—

(1) Stock issued by a foreign
corporation;

(2) A capital or profits interest in a
foreign partnership;

(3) A note, bond, debenture, or other
form of indebtedness issued by a foreign
person;

(4) An interest in a foreign trust;

(5) An interest rate swap, currency
swap, basis swap, interest rate cap,
interest rate floor, commodity swap,
equity swap, equity index swap, credit
default swap, or similar agreement with
a foreign counterparty; and

(6) Any option or other derivative
instrument with respect to any of the
items listed as examples in this
paragraph or with respect to any
currency or commodity that is entered
into with a foreign counterparty or
issuer.

(e) Effective/applicability dates. This
section applies to taxable years ending
after December 19, 2011. Taxpayers may
elect to apply the rules of this section
to taxable years ending prior to
December 19, 2011.

§1.6038D-3T [Removed]

m Par. 9. Section 1.6038D—-3T is
removed.

m Par. 10. Section 1.6038D—4 is added
to read as follows:

§1.6038D-4
reported.

(a) Required information. The
following information must be reported
on Form 8938, “Statement of Specified
Foreign Financial Assets,” with respect
to each specified foreign financial asset:

(1) In the case of a financial account,
the name and address of the foreign
financial institution with which the
account is maintained and the account
number of the financial account;

(2) In the case of stock or securities,
the name and address of the issuer, and
information that identifies the class or
issue of which the stock or security is
a part;

(3) In the case of a financial
instrument or contract, information that
identifies the financial instrument or
contract, including the names and
addresses of all issuers and
counterparties;

(4) In the case of an interest in a
foreign entity, information that
identifies the interest, including the
name and address of the foreign entity
in which the interest is held;

(5) The maximum value of the
specified foreign financial asset during
the portion of the taxable year in which
the specified person has an interest in
the asset;

(6) In the case of a financial account
that is a depository account as defined
in §1.1471-5(b)(3)(i) or a custodial
account as defined in §1.1471—
5(b)(3)(ii), whether the account was
opened or closed during the taxable
year;

(7) The date, if any, on which the
specified foreign financial asset, other
than a financial account that is a
depository account as defined in
§1.1471-5(b)(3)(i) or a custodial
account as defined in §1.1471—
5(b)(3)(ii), was either acquired or
disposed of (or both) during the taxable
year;

(8) The amount of any income, gain,
loss, deduction, or credit recognized for
the taxable year with respect to the
reported specified foreign financial
asset, and the schedule, form, or return
filed with the Internal Revenue Service
on which the income, gain, loss,
deduction, or credit, if any, is reported
or included by the specified person;

(9) The foreign currency in which the
account is maintained or the asset is
denominated, the foreign currency
exchange rate and, if the source of such
rate is other than as described in
§1.6038D-5(c)(1), the source of the rate
used to determine the specified foreign

Information required to be
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financial asset’s U.S. dollar value,
including maximum value;

(10) For any specified foreign
financial asset excepted from reporting
on Form 8938 under § 1.6038D-7(a), the
specified person must report the
number of Forms 3520, ‘“Annual Return
To Report Transactions With Foreign
Trusts and Receipt of Certain Foreign
Gifts,” Forms 3520-A, “Annual
Information Return of Foreign Trust
With a U.S. Owner,” Forms 5471,
“Information Return of U.S. Persons
With Respect To Certain Foreign
Corporations,” Forms 8621, ‘“Return by
a Shareholder of a Passive Foreign
Investment Company or a Qualified
Electing Fund,” Forms 8865, ‘Return of
U.S. Persons With Respect To Certain
Foreign Partnerships,” and, solely for
taxable years beginning after March 18,
2010, and ending on or before December
31, 2013, Forms 8891, “U.S. Information
Return for Beneficiaries of Certain
Canadian Registered Retirement Plans,”
or such other form under Title 26 of the
United States Code identified by the
Secretary under § 1.6038D—-7(a), timely
filed with the Internal Revenue Service
on which excepted foreign financial
assets are reported or reflected for the
taxable year; and

(11) Such other information as may be
required by Form 8938 or its
instructions or other guidance.

(b) Effective/applicability dates. This
section applies to taxable years ending
after December 19, 2011. Taxpayers may
elect to apply the rules of this section
to taxable years ending prior to
December 19, 2011.

§1.6038D-4T [Removed]

m Par. 11. Section 1.6038D—4T is
removed.

m Par. 12. Section 1.6038D-5 is added
to read as follows:

§1.6038D-5 Valuation guidelines.

(a) Fair market value. Except as
provided in paragraphs (c) and (e) of
this section, the value of a specified
foreign financial asset for purposes of
determining the aggregate value of
specified foreign financial assets held by
a specified person and the maximum
value of a specified foreign financial
asset required to be reported on Form
8938, ““Statement of Specified Foreign
Financial Assets,” is the asset’s fair
market value.

(b) Valuation of assets—(1) Maximum
value. Except as provided in this
section, the maximum value of a
specified foreign financial asset means a
reasonable estimate of the asset’s
maximum fair market value during the
taxable year.

(2) U.S. dollars. For purposes of
determining the aggregate value of
specified foreign financial assets in
which a specified person has an interest
and determining the maximum value of
a specified foreign financial asset, the
value of a specified foreign financial
asset denominated in a foreign currency
during the taxable year must be
determined in the foreign currency and
then converted to U.S. dollars.

(3) Asset with no positive value. If the
maximum fair market value of a
specified foreign financial asset is zero
or less than zero, then the asset’s value
is treated as zero for purposes of
determining the aggregate value of
specified foreign financial assets in
which a specified person has an
interest, and the maximum value of the
specified foreign financial asset is zero
for purposes of reporting under
§ 1.6038D-4(a)(5).

(c) Foreign currency conversion—(1)
In general. Except as provided in
paragraphs (c)(2) and (d) of this section,
the U.S. Treasury Department’s Bureau
of the Fiscal Service foreign currency
exchange rate is to be used to convert
the value of a specified foreign financial
asset into U.S. dollars for purposes of
determining the aggregate value of
specified foreign financial assets in
which a specified person has an interest
and determining the maximum value of
a specified foreign financial asset.

(2) Other publicly available exchange
rate. If no U.S. Treasury Department
Bureau of the Fiscal Service foreign
currency exchange rate is available for
a particular currency, another publicly
available foreign currency exchange rate
may be used to convert the value of a
specified foreign financial asset into
U.S. dollars. In such case, the source of
the foreign currency exchange rate must
be disclosed on Form 8938.

(3) Currency exchange rate. In
converting the currency of a foreign
country, the foreign currency exchange
rate applicable for converting the
currency into U.S. dollars (that is, to
purchase U.S. dollars) must be used.

(4) Determination date. In converting
the currency of a foreign country into
U.S. dollars for purposes of determining
the maximum value of a specified
foreign financial asset and determining
the aggregate value of specified foreign
financial assets in which a specified
person has an interest, the applicable
foreign currency exchange rate is the
rate on the last day of the taxable year
of the specified person, even if the
specified person sold or otherwise
disposed of a specified foreign financial
asset prior to the last day of such year.

(d) Financial accounts. A specified
person may rely upon periodic account

statements that are provided at least
annually by or on behalf of a financial
institution maintaining an account,
including the foreign currency
conversion reflected in those
statements, to determine the financial
account’s maximum value unless the
specified person has actual knowledge,
or reason to know based on readily
accessible information, that the
statements do not reflect a reasonable
estimate of the maximum account value
during the taxable year.

(e) Asset held in a financial account.
The value of an asset held in a financial
account maintained by a foreign
financial institution is included in
determining the value of that financial
account for purposes of § 1.6038D-5(a).

(f) Other specified foreign financial
assets—(1) General rule. Except as
provided in paragraphs (f)(2) and (3) of
this section, for specified foreign
financial assets that are not financial
accounts and that are held for
investment and not held in an account
maintained by a financial institution, a
specified person may use the value of
the asset as of the last day of the taxable
year on which the specified person has
an interest in the asset as the maximum
value of that asset, unless the specified
person has actual knowledge, or reason
to know based on readily accessible
information, that the value does not
reflect a reasonable estimate of the
maximum value of the asset during the
taxable year.

(2) Interests in trusts that are specified
foreign financial assets—(i) Maximum
value. If a specified person is a
beneficiary of a foreign trust, the
maximum value of the specified
person’s interest in the trust is the sum
of—

(A) The fair market value, determined
as of the last day of the taxable year, of
all of the currency or other property
distributed from the foreign trust during
the taxable year to the specified person
as a beneficiary; and

(B) The value, determined as of the
last day of the taxable year, of the
specified person’s right as a beneficiary
to receive mandatory distributions from
the foreign trust as determined under
section 7520.

(ii) Reporting threshold. For purposes
of determining the aggregate value of
specified foreign financial assets in
which a specified person has an
interest, if the specified person does not
know, or have reason to know based on
readily accessible information, the fair
market value of the person’s interest in
a foreign trust during the taxable year,
the value to be included in determining
the aggregate value of the specified
foreign financial assets is the maximum
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value of the specified person’s interest
in the foreign trust under paragraph
(0)(2)(1) of this section.

(3) Interests in estates, pension plans,
and deferred compensation plans—(i)
Maximum value. The maximum value
of a specified person’s interest in a
foreign estate, foreign pension plan, or
foreign deferred compensation plan is
the fair market value, determined as of
the last day of the taxable year, of the
specified person’s beneficial interest in
the assets of the foreign estate, foreign
pension plan, or foreign deferred
compensation plan. If the specified
person does not know, or have reason to
know based on readily accessible
information, such fair market value, the
maximum value to be reported is the
fair market value, determined as of the
last day of the taxable year, of the
currency and other property distributed
during the taxable year to the specified
person as a beneficiary or participant.

(ii) Reporting threshold. For purposes
of determining the aggregate value of
specified foreign financial assets in
which a specified person has an
interest, if the specified person does not
know, or have reason to know based on
readily accessible information, the fair
market value of the person’s interest in
a foreign estate, foreign pension plan, or
foreign deferred compensation plan
during the taxable year, the value to be
included in determining the aggregate
value of the specified foreign financial
assets is the fair market value,
determined as of the last day of the
taxable year, of the currency and other
property distributed during the taxable
year to the specified person as a
beneficiary or participant.

(g) Effective/applicability dates. This
section applies to taxable years ending
after December 19, 2011. Taxpayers may
elect to apply the rules of this section
to taxable years ending prior to
December 19, 2011.

§1.6038D-5T [Removed]
m Par. 13. Section 1.6038D—5T is
removed.

m Par. 14. Section 1.6038D-6 is added
to read as follows:

§1.6038D-6 Specified domestic entities.
[Reserved]

§1.6038D-6T [Removed]
m Par. 15. Section 1.6038D—6T is
removed.

m Par. 16. Section 1.6038D-7 is added
to read as follows:

§1.6038D-7 Exceptions from the reporting
of certain assets under section 6038D.

(a) Elimination of duplicative
reporting of assets—(1) In general. A

specified person is not required to
report a specified foreign financial asset
on Form 8938, ““Statement of Specified
Foreign Financial Assets,” if the
specified person—

(i) Reports the asset on at least one of
the following forms timely filed with
the Internal Revenue Service for the
taxable year—

(A) Form 3520, “Annual Return To
Report Transactions With Foreign
Trusts and Receipt of Certain Foreign
Gifts” (in the case of a specified person
that is the beneficiary of a foreign trust);

(B) Form 5471, “Information Return of
U.S. Persons With Respect To Certain
Foreign Corporations’;

(C) Form 8621, “Return by a
Shareholder of a Passive Foreign
Investment Company or Qualified
Electing Fund”;

(D) Form 8865, ‘“‘Return of U.S.
Persons With Respect To Certain
Foreign Partnerships”;

(E) For taxable years beginning after
March 18, 2010, and ending on or before
December 31, 2013, Form 8891, “U.S.
Information Return for Beneficiaries of
Certain Canadian Registered Retirement
Plans”; or

(F) Any other form under Title 26 of
the United States Code timely filed with
the Internal Revenue Service and
identified for this purpose by the
Secretary in regulations or other
guidance; and

(ii) Reports on Form 8938 the filing of
the form on which the asset is reported.

(2) Foreign grantor trusts. A specified
person that is treated as an owner of a
foreign trust or any portion of a foreign
trust under sections 671 through 679 is
not required to report any specified
foreign financial assets held by the
foreign trust on Form 8938, provided—

(i) The specified person reports the
trust on a Form 3520 timely filed with
the Internal Revenue Service for the
taxable year;

(ii) The trust timely files Form 3520—
A, “Annual Information Return of
Foreign Trust With a U.S. Owner,” with
the Internal Revenue Service for the
taxable year; and

(iii) The Form 8938 filed by the
specified person for the taxable year
reports the filing of the Form 3520 and
Form 3520-A.

(3) Joint Form 5471 or Form 8865
filing. A specified person that is
included as part of a joint Form 5471
filing pursuant to § 1.6038—2(j) or a joint
Form 8865 filing pursuant to § 1.6038—
3(c) and who notifies the Internal
Revenue Service as required by
§1.6038-2(i) or § 1.6038D—(3)(c) will be
considered to have filed a Form 5471 or
Form 8865 for purposes of paragraph
(a)(1) of this section.

(b) Owner of certain trusts. A
specified person that is treated as an
owner of any portion of a domestic trust
under sections 671 through 678 is not
required to file Form 8938 to report any
specified foreign financial asset held by
the trust if the trust is—

(1) A widely-held fixed investment
trust under § 1.671-5; or

(2) A liquidating trust within the
meaning of § 301.7701—4(d) of this
chapter that is created pursuant to a
court order issued in a bankruptcy
under Chapter 7 (11 U.S.C. 701 et seq.)
or a confirmed plan under Chapter 11
(11 U.S.C. 1101 et seq.) of the
Bankruptcy Code.

(c) Special rules for bona fide
residents of a U.S. possession. A
specified individual who is a bona fide
resident of a U.S. possession is not
required to include the following
specified foreign financial assets in the
determination of the aggregate value of
his or her specified foreign financial
assets and, if required to file Form 8938
with the Internal Revenue Service, is
not required to report the following
specified foreign financial assets:

(1) A financial account maintained by
a financial institution organized under
the laws of the U.S. possession of which
the specified individual is a bona fide
resident;

(2) A financial account maintained by
a branch of a financial institution not
organized under the laws of the U.S.
possession of which the specified
individual is a bona fide resident, if the
branch is subject to the same tax and
information reporting requirements
applicable to a financial institution
organized under the laws of the U.S.
possession;

(3) Stock or securities issued by an
entity organized under the laws of the
U.S. possession of which the specified
individual is a bona fide resident;

(4) An interest in an entity organized
under the laws of the U.S. possession of
which the specified individual is a bona
fide resident; and

(5) A financial instrument or contract
held for investment, provided each
issuer or counterparty that is not a
United States person is—

(i) An entity organized under the laws
of the U.S. possession of which the
specified individual is a bona fide
resident; or

(ii) A bona fide resident of the U.S.
possession of which the specified
individual is a bona fide resident.

(d) Effective/applicability dates. This
section applies to taxable years ending
after December 19, 2011. Taxpayers may
elect to apply the rules of this section
to taxable years ending prior to
December 19, 2011.
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§1.6038D-7T [Removed]

m Par. 17. Section 1.6038D-7T is
removed.

m Par. 18. Section 1.6038D-8 is added
to read as follows:

§1.6038D-8 Penalties for failure to
disclose.

(a) In general. If a specified person
fails to file a Form 8938, “‘Statement of
Specified Foreign Financial Assets,”
that includes the information required
by section 6038D(c) and § 1.6038D—4
with respect to any taxable year at the
time and in the manner described in
section 6038D(a) and §1.6038D-2, a
penalty of $10,000 will apply to that
specified person.

(b) Married specified individuals
filing a joint annual return. Married
specified individuals who file a joint
annual return and fail to file a required
Form 8938 that includes the information
required by section 6038D(c) and
§ 1.6038D—4 with respect to any taxable
year at the time and in the manner
described in section 6038D(a) and
§ 1.6038D-2 are subject to penalties
under this section as if the married
specified individuals are a single
specified individual. The liability of
married specified individuals who file a
joint annual return with respect to any
penalties under this section is joint and
several.

(c) Increase in penalty. If any failure
to comply with the applicable reporting
requirement of section 6038D and the
regulations continues for more than 90
days after the day on which the
Commissioner or his delegate mails a
notice of the failure to the specified
person required to file the Form 8938,
the specified person is required to pay
an additional penalty of $10,000 for
each 30-day period (or fraction thereof)
during which the failure continues after
the 90-day period has expired. The
additional penalty imposed by section
6038D(d)(2) and this paragraph (c) is
limited to a maximum of $50,000 for
each such failure.

(d) Presumption of aggregate value.
For the purpose of assessing penalties
imposed under section 6038D(d), if the
Commissioner or his delegate
determines that a specified person has
an interest in one or more specified
foreign financial assets and the specified
person does not provide sufficient
information to demonstrate the
aggregate value of the assets upon
request by the Commissioner or his
delegate, then the aggregate value of the
assets is treated as being in excess of the
applicable reporting threshold set forth
in § 1.6038D—2(a).

(e) Reasonable cause exception—(1)
In general. If the failure to report the

information required in section
6038D(c) and §1.6038D—4 is shown to
be due to reasonable cause and not due
to willful neglect, no penalty will be
imposed under section 6038D(d) or this
section.

(2) Affirmative showing required. In
order to show that the failure to report
the information required in section
6038D(c) and § 1.6038D—4 is due to
reasonable cause and not due to willful
neglect for purposes of section 6038D(g)
and this section, the specified person
must make an affirmative showing of all
the facts alleged as reasonable cause for
the failure to disclose.

(3) Facts and circumstances taken
into account. The determination of
whether a failure to disclose a specified
foreign financial asset on Form 8938
was due to reasonable cause and not
due to willful neglect is made on a case-
by-case basis, taking into account all
pertinent facts and circumstances. The
fact that a foreign jurisdiction would
impose a civil or criminal penalty on
the specified person (or any other
person) for disclosing the required
information is not reasonable cause.

(f) Penalties for underpayments
attributable to undisclosed foreign
financial assets—(1) Accuracy-related
penalty. For application of the accuracy-
related penalty in the case of any
portion of an underpayment attributable
to any undisclosed foreign financial
asset understatement, see section
6662(j).

(2) Criminal penalties. In addition to
other penalties, failure to comply with
the reporting requirements of section
6038D and the regulations, or any
underpayment related to such failure,
may result in criminal penalties under
sections 7201, 7203, 7206, et seq., or
other provisions of Federal law.

(g) Effective/applicability dates. This
section applies to taxable years ending
after December 19, 2011. Taxpayers may
elect to apply the rules of this section
to taxable years ending prior to
December 19, 2011.

§1.6038D-8T [Removed]

m Par. 19. Section 1.6038D—-8T is
removed.

John Dalrymple,

Deputy Commissioner for Services and
Enforcement.

Approved: December 4, 2014.
Mark J. Mazur,

Assistant Secretary of the Treasury (Tax
Policy).

[FR Doc. 2014-29125 Filed 12-11-14; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Bureau of Ocean Energy Management

30 CFR Part 553
[Docket ID: BOEM-2012-0076]

RIN 1010-AD87

Consumer Price Index Adjustments of
the Oil Pollution Act of 1990 Limit of
Liability for Offshore Facilities

AGENCY: Bureau of Ocean Energy
Management (BOEM), Interior.

ACTION: Final rule.

SUMMARY: The Oil Pollution Act of 1990
(OPA) establishes a comprehensive
regime for addressing the consequences
of oil spills, ranging from spill response
to compensation for damages to injured
parties. Other than deepwater ports
subject to the Deepwater Port Act of
1974, the Bureau of Ocean Energy
Management (BOEM) is authorized to
adjust the limit of liability in OPA for
offshore facilities, including pipelines.
This rule amends BOEM’s regulations to
add to the regulations on Oil Spill
Financial Responsibility (OSFR) for
offshore facilities in order to increase
the limit of liability for damages caused
by the responsible party for an offshore
facility from which oil is discharged, or
which poses the substantial threat of an
oil discharge, as described in OPA. This
rule adjusts the limit of liability to
reflect the significant increase in the
Consumer Price Index (CPI) that has
taken place since 1990. It also
establishes a methodology for BOEM to
use to periodically adjust the OPA
offshore facility limit of liability for
inflation. BOEM is hereby increasing the
limit of liability for damages under OPA
from $75 million to $133.65 million.

DATES: This final rule is effective
January 12, 2015.

FOR FURTHER INFORMATION CONTACT:
Peter Meffert, Office of Policy,
Regulations and Analysis (OPRA),
Bureau of Ocean Energy Management,
Department of the Interior, at 381 Elden
Street, MS—4050 Herndon, Virginia
20170-4817 at (703) 787—1610, or email
at peter.meffert@boem.gov. Questions
related to the limit of liability or the
adjustment process should be directed
to Dr. Marshall Rose, Chief, Economics
Division, Office of Strategic Resources,
Bureau of Ocean Energy Management, at
381 Elden Street, MS—4050 Herndon,
Virginia 20170-4817 at (703) 787-1538,
or email at marshall.rose@boem.gov.

SUPPLEMENTARY INFORMATION:
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Introduction

OPA requires inflation adjustments to
the offshore facility limit of liability not
less than every three years to reflect
significant increases in the CPI. 33
U.S.C. 2704(d)(4). This requirement is to
preserve the deterrent effect and
“polluter pays” principle embodied in
the OPA Title I liability and
compensation provisions.

On February 24, 2014, BOEM
published a proposed rule to increase
the OPA offshore facility limit of
liability to $133.65 million and establish
the methodology for future inflation
adjustments (79 FR 10056). The
rulemaking comment period initially
closed on March 26, 2014. Various
groups requested additional time to
review and analyze the implications of
this proposed rule and BOEM extended
the comment period by an additional 30
days (79 FR 15275) which closed on
April 25, 2014.

Of the public comments received, all
were generally supportive of the
proposed rule. Also, one offered an
alternative CPI adjustment. BOEM has
posted all comments received in the
docket [BOEM-2012-0076] for this
rulemaking at www.regulations.gov.

Background

In general, under Title I of OPA, the
responsible parties for any vessel or
facility, including any offshore facility
that discharges or poses a substantial
threat of discharge of oil into or upon
navigable waters, adjoining shorelines,
or the exclusive economic zone, are
liable for the OPA removal costs and
damages that result from such incident
(as specified in 33 U.S.C. 2702(a) and
(b)). Under 33 U.S.C. 2704(a), however,
the total liability of the responsible
parties is limited (with certain
exceptions specified in 33 U.S.C.
2704(c)). In instances when the OPA
liability limit applies, the Oil Spill
Liability Trust Fund (OSLTF) is
available to compensate claimants for
damages in excess of the liability limit
and to reimburse responsible parties for
damages that they pay for that are in
excess of the liability limit, as provided
in 33 U.S.C. 2708, 2712(a)(4), and 2713.
The OPA at 33 U.S.C. 2704(a)(3)
provides that responsible parties for an
offshore facility incident are liable for
“the total of all removal costs plus
$75,000,000.” The $75 million limit of
liability only applies to damages
covered by OPA.

To prevent the real value of the
amount of liability authorized by OPA
from declining over time as a result of
inflation, and shifting the financial risk
of oil spill incidents to the OSLTF, OPA

(33 U.S.C. 2704(d)(4), requires that the
President adjust the limit of liability”
not less than every three years,” by
regulation, to reflect significant
increases in the CPI. This mandate has
been in place since 1990.

Executive Order 12777, as amended,
delegates the implementation of the
President’s OPA limit of liability
inflation adjustment authority, dividing
the responsibility among several Federal
agencies. Among those delegations,
section 4 of Executive Order 12777 vests
the Secretary of the Interior (DOI) with
authority to adjust the limit of liability
for “offshore facilities, including
associated pipelines, other than
deepwater ports subject to the
[Deepwater Port Act of 1974]” for
inflation. Under Secretarial Order 3299,
BOEM exercises this authority on behalf
of DOL. In addition, section 4 of
Executive Order 12777, as amended and
in relevant part, vests in the Secretary
of the Department in which the Coast
Guard is operating the President’s
authority to adjust for inflation the OPA
limits of liability for vessels and
deepwater ports (including associated
pipelines), and the statutory limit of
liability for onshore facilities. This
authority has been redelegated by the
Secretary of Homeland Security to the
Coast Guard.

Regulatory History

On July 1, 2009, following substantial
coordination with DOI, the
Environmental Protection Agency and
the Department of Transportation to
achieve consistent approaches to the
inflation adjustment mandate, the Coast
Guard published an Interim Final Rule
With Request For Comments (IFR) (74
FR 31357), implementing the first set of
regulatory inflation adjustments to the
limits of liability for vessels and
deepwater ports, and establishing the
methodology the Coast Guard will use
for future inflation adjustments to the
limits of liability for its delegated source
categories. (See 33 CFR 138.240. See
also, Notice of Final Rulemaking, 73 FR
54997 (September 24, 2008), and Final
Rule, 75 FR 750 (January 6, 2010)).

As described in the preamble to the
Coast Guard’s IFR, DOI and other
agencies with delegated authority for
adjusting the OPA liability limits agreed
to follow the Coast Guard’s inflation
adjustment methodology. BOEM has
coordinated with the Coast Guard on the
inflation adjustments to the OPA
liability limit in this rulemaking.

BOEM published its proposed rule to
increase the OPA offshore facility limit
of liability on February 24, 2014 (79 FR
10056). The comment period closed on
April 25, 2014. This final rule increases

the offshore facility limit of liability for
OPA damages to $133.65 million and
establishes the methodology for future
inflation adjustments, which generally
follows the Coast Guard’s approach.

Offshore Facility Limit of Liability

This rule implements the first
mandated adjustment, under 33 U.S.C.
2704(d)(4), to the OPA limit of liability
for damages for offshore facilities to
reflect significant increases in the CPI.
This rule also establishes a methodology
for making inflation adjustments to the
OPA limit of liability for offshore
facilities. To ensure maximum
consistency in promulgating rules for
CPI adjustments to the OPA limit of
liability, the approach used by BOEM
follows, in most respects, the inflation
adjustment approach used by the Coast
Guard in its 2009 CPI rulemaking that
adjusted the limits of liability for vessels
and deepwater ports. That approach,
found at 33 CFR part 138, subpart B,
went through a full notice and comment
rulemaking and received no adverse
comments.

Offshore facilities are unique among
the vessels and facilities covered under
OPA. The OPA, at 33 U.S.C. 2704(a),
assigns unlimited liability to the
responsible parties for removal costs
resulting from an offshore facility oil
spill incident, and only limits their
liability for the damages that result from
such a spill and that are covered by
OPA. This rulemaking adjusts the
offshore facility limit of liability for
OPA damages to $133.65 million. Under
OPA, the responsible parties’ liability
for removal costs resulting from an
offshore facility oil spill incident
remains unlimited.

Oil Spill Financial Responsibility
Requirements Are Not Affected by This
Rulemaking

This rulemaking does not affect the
level of oil spill financial responsibility
(OSFR) coverage (found in 33 U.S.C.
2716(c), and 30 CFR 553.13) that
responsible parties must demonstrate
for covered offshore facilities (COFs)
under subparts B through E in the
regulations at 30 CFR part 553.

The OPA offshore facility limit of
liability applies to more facilities than
are covered by the OSFR requirement.
The limit of liability for offshore
facilities applies to all offshore facilities
(other than deepwater ports), while
OSFR coverage is required only for
offshore facilities (other than deepwater
ports) located seaward of the coastline,
or in any portion of a bay connected to
the sea generally, with a worst case oil
discharge potential of more than 1,000
barrels and meeting other specific
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criteria in the definition of COF found
in 30 CFR 553.3.

The OSFR coverage levels are
specified at 33 U.S.C. 2716 and are not
tied to the offshore facility limit of
liability and, therefore, are not affected
by the inflation adjustments required
under OPA at 33 U.S.C. 2704(d)(4). The
OSFR coverage provisions of OPA
establish minimum and maximum
coverage amounts for any activity
involving a COF. The OSFR coverage
amounts are found in OPA at 33 U.S.C.
2716(c) and in the regulations at 30 CFR
553.13.

Unlike the evidence of financial
responsibility requirements applicable
to vessels and deepwater ports, which
are administered by the Coast Guard
and are directly tied to the applicable
CPI-adjusted limits of liability, OSFR
coverage requirements are not directly
tied to, and their levels do not
automatically increase with changes in,
the offshore facility limit of liability.
OPA does not authorize an OSFR
increase based solely on an increase in
the limit of liability for offshore
facilities occasioned by CPI
adjustments. Rather, as stated in 33
U.S.C. 2716(c)(1)(C), any adjustment to
the required OSFR coverage amount
must be separately “justified based on
the relative operational, environmental,
human health, and other risks posed by
the quantity or quality of oil that is
explored for, drilled for, produced, or
transported by the responsible party

BOEM specifically requested
comments on any potential OSFR
insurance underwriter premium
increases. We received no comments
related to OSFR insurance premiums
during the proposed rule comment
period.

Additional Regulatory Changes in 30
CFR Part 553

Section 553.1 of this rule, consistent
with the proposed rule, expands the
purpose section to include adjusting the
limit of liability. In section 553.3, the
final rule also adds, consistent with the
proposed rule, the following three new
definitions to facilitate the
implementation of the inflation
adjustment process: Annual CPI-U,
Current Period, and Previous Period. It
also adds a new definition for
Responsible Party, in the context of
Subpart G.

Discussion of This Rule

I. Explanation of the CPI Adjustment to
the Offshore Facility Limit of Liability
for Damages

This rule implements the first
adjustment, mandated by 33 U.S.C.

2704(d)(4), to the OPA limit of liability
for damages caused by the responsible
party for a facility from which oil is
discharged, or which poses the
substantial threat of a discharge from
offshore facilities other than deepwater
ports to reflect significant increases in
the CPI. This rule also establishes the
methodology that BOEM will use to
make periodic CPI adjustments to the
OPA offshore facility limit of liability
for damages. These provisions are
encompassed in a new 30 CFR part 553
subpart G.

1. How will BOEM calculate CPI
adjustments to the limit of liability for
offshore facilities?

BOEM will calculate the new limit of
liability for the offshore facility source
category using the following formula:
New limit of liability = Previous limit of
liability + (Previous limit of liability
multiplied by the decimal equivalent of
the percent change in the CPI from the
year the previous limit of liability was
established, or last adjusted by statute or
regulation, whichever is later, to the
present year), then rounded to the
closest $100.

2. Which CPI will BOEM use?

The Bureau of Labor Statistics (BLS)
publishes a variety of inflation indices,
including the “Consumer Price Index—
All Urban Consumers, Not Seasonally
Adjusted, U.S. City Average, All Items,
1982—-84 = 100,” also known as “CPI-
U,” for both monthly and annual
periods. Consistent with the Coast
Guard regulations at 33 CFR 138.240,
BOEM will use CPI-U values, which
may be viewed on the BLS Web site at:
http://www.bls.gov/cpi/cpifiles/
cpiai.txt. For consistency with the Coast
Guard’s limits of liability CPI
adjustment rule, BOEM will use the
annual period CPI-U (hereinafter the
“Annual CPI-U”’), rather than the
monthly period CPI-U.

3. How will BOEM calculate the percent
change in the Annual CPI-U?

Consistent with the Coast Guard’s
inflation adjustment methodology,
BOEM will calculate the percent change
in the Annual CPI-U using the BLS
escalation formula described in Fact
Sheet 00-1, U.S. Department of Labor
Program Highlights, “How to Use the
Consumer Price Index for Escalation,”
September 2000. This formula provides
that: Percent change in the Annual CPI-
U = [(Annual CPI-U for Current
Period—Annual CPI-U for Previous
Period) + Annual CPI-U for Previous
Period] x 100. Fact Sheet 001 is
available from the BLS online at http://
www.bls.gov/cpi/cpi1998d.pdf.

4. Which Annual CPI-U “Previous
Period” and ‘““Current Period” will
BOEM use for its first inflation
adjustment to the offshore facility limit
of liability?

To maintain the real value of the
amount of liability authorized by OPA
for damages, as contemplated in the
original OPA mandate that directed the
limit of liability be adjusted for the CPI,
BOEM will use a “Previous Period” of
1990, the year OPA was enacted. For the
“Current Period,” BOEM will use the
most recently published Annual CPI-U
(see 30 CFR 553.703(a)). The latter is
consistent with the Coast Guard’s OPA
limits of liability rule at 33 CFR 138.240
for vessels and deep water ports.

For the calculations in this rule,
BOEM has used the 2013 Annual CPI-
U, published on January 16, 2014.
Future updates will proceed on a 3-year
schedule, as provided in 30 CFR
553.703.

5. How has BOEM calculated the
adjustment to the limit of liability and
what is the new limit?

The following illustrates how BOEM
will apply the BLS escalation formula to
calculate the decimal equivalent of the
percent change in the Annual CPI-U to
adjust the limit of liability for offshore
facilities. The Annual CPI-U (index
base period (1982—84 = 100)) for Current
Period (2013): 232.957 — Annual CPI-
U for Previous Period (1990): 130.7 = an
index point change: 102.257 + Annual
CPI-U for Previous Period: 130.7 =
0.782; result multiplied by 100: 0.782 x
100 = percent change in the Annual
CPI-U of 78.2 percent. Note that the
cumulative percent change value is
rounded to one decimal place as
provided in §553.703.

The “Current Period” value for this
methodology is the Annual CPI-U for
the previous calendar year, due to the
BLS Annual CPI-U publication
schedule.

Applying these values, this final rule
adjusts the statutory offshore facility
limit of liability for OPA damages of $75
million by the 78.2 percent increase in
the Consumer Price Index Annual (CPI-
U) that has taken place since 1990, to
$133,650,000.

6. How will BOEM calculate the percent
change for subsequent inflation
adjustments to the OPA limit of liability
for offshore facilities?

This rule establishes the adjustment
methodology BOEM will use for
subsequent CPI adjustments to the OPA
limit of liability for offshore facilities.
Key features for the future inflation
adjustments to the limit of liability
include:
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e BOEM plans to publish, through a
final rule in the Federal Register, the
inflation adjustments to the limit of
liability for offshore facilities every
three years, counting from 2014 with
this rulemaking, provided that the
threshold for a significant increase in
the Annual CPI-U is met. A three
percent or more change constitutes the
significant increase threshold. The
current adjustment uses the 2013
Annual CPI-U for the “Current Period.”

e BOEM has discretion to adjust the
offshore facility limit of liability more
frequently than every three years, by
regulation, to reflect significant
increases in the CPL.

e If Congress amends the limit of
liability for offshore facilities, BOEM
will calculate the Annual CPI-U change
with the “Previous Period” beginning
with the year in which Congress amends
the limit of liability. Otherwise we will
calculate the percent change in the CPI-
U for the next CPI adjustment to the
offshore facility limit using the 2013
Annual CPI-U (the “Current Period” for
today’s adjustment to the limit of
liability) as the “Previous Period” value.

e BOEM will evaluate whether the
cumulative percent change in the
Annual CPI-U since the last adjustment
has exceeded three percent no later than
2017 (using the 2016 Annual CPI-U as
the “Current Period”). If the change is
three percent or greater, BOEM will
publish a final rule in the Federal
Register with the new inflation-adjusted
offshore facility limit of liability. If, by
the end of the three-year period, the
cumulative percent change in the
Annual CPI-U is less than three percent,
BOEM will publish a notice in the
Federal Register of no inflation
adjustment to the limit of liability.

¢ Following a notice of no inflation
adjustment, BOEM will evaluate the
cumulative percent change in the
Annual CPI-U annually and adjust the
limit based on the cumulative percent
change in the Annual CPI-U, once the
three-percent threshold is reached. After
this adjustment is made, BOEM will
resume its process of conducting a
review every three years.

7. How will BOEM provide public notice
for the offshore facility limit of liability
adjustments?

BOEM will publish subsequent CPI or
statutory adjustments to the offshore
facility limit of liability for damages in
a final rule in the Federal Register. A
final rule will provide for timely notice
of the CPI adjustments and will keep the
offshore facility limit of liability amount
current in BOEM regulations.

II. Additional Changes to 30 CFR Part
553

1. Update to Section 553.1 (What is the
purpose of this part?”)

Consistent with the proposed rule,
BOEM is making the following changes
to 30 CFR part 553, setting forth the
limit of liability for offshore facilities
under OPA.

2. Definition Changes for Terms Found
at 30 CFR 553.3 (“How are the terms
used in this regulation defined?”)

BOEM is adding the following
definitions to 30 CFR 553.3: Annual
CPI-U, current period, previous period
and Responsible party for purposes of
Subpart G.

Changes Made Between the Proposed
Rule and This Final Rule

The proposed rule would have
revised the definition of “responsible
party” in the existing regulation at 30
CFR 553.3, which addresses the party’s
responsibilities for COFs under the
OSFR program. While the existing
definition of “responsible party”
adequately addresses the needs of the
OSFR program, it does not contemplate
the broader range of facilities that are
covered by the limit of liability for
offshore facilities under OPA at 33
U.S.C. 2704. In the context of OPA
liability, a responsible party’s liability is
not limited to damages or removal costs
associated with a COF. In this final rule,
the new definition of “responsible
party” for the limit of liability for
offshore facilities in subpart G now
makes clear that it also applies to all
offshore facilities, whether the facilities
are COFs (subject to the financial
responsibility requirements of subparts
A through F), or not, while the existing
definition of “responsible party” for
OSFR remains unchanged.

Further, BOEM has removed the
following sentence from the definition
of “responsible party’’ that appeared in
the notice of proposed rulemaking: “The
owner of operating rights in a lease is a
responsible party with respect to
facilities that serve or served an area
and depth in which it holds operating
rights, but not with respect to any
facility that only serves parts of the
lease to which it does not hold
operating rights.” A lessee of the area in
which the facility is located is a
responsible party under OPA at sec.
2701(32)(C). The definition of
“responsible party” in both the
proposed rule and in this final rule
includes lessees as responsible parties.
BOEM'’s definition of “lessee” in its
existing regulation at 30 CFR 553.3
(which is not changed by this final rule)

includes a holder of operating rights
(working interest owner). Therefore,
when read together, the definition of
“responsible party” without the
described sentence and the definition of
“lessee” hold operating rights owners
responsible, making this sentence
unnecessary. To reinforce this
connection between the definitions,
BOEM has added a phrase in the second
sentence of the definition of
“responsible party for purposes of
Subpart G” to expressly state that a
responsible party includes lessees ““as
defined in this subpart.”

Response to Comments

BOEM published a proposed rule
entitled, “Consumer Price Index
Adjustments of the Oil Pollution Act of
1990 Limit of Liability for Offshore
Facilities” in the Federal Register on
February 24, 2014, with a 30 day request
for comment period. The comment
period was extended by an additional
30 days on March 26, 2014. The
comment period ended on April 25,
2014. BOEM received a number of
comment letters from interested
stakeholders, and carefully considered
them prior to finalizing the rulemaking.

Sixteen distinct written comments,
eight from organizations and eight from
individuals, were submitted regarding
the proposed rule. Of the organizations,
BOEM received three comments from
industry/trade associations, one from a
charitable trust, and the four remaining
comments, submitted on behalf of a
total of 17 organizations, were from
environmental organizations. None of
the comments that BOEM received
expressed any opposition to the
proposed increase in the limit of
liability for offshore facilities.

One company, ConocoPhillips,
supported the rule as proposed; while
other industry organizations, the
Independent Petroleum Association of
America and the National Ocean
Industries Association took no position
on the proposed rule. The Pew
Charitable Trust, the Gulf Restoration
Network, the Ocean Conservancy, and
five of the individual commenters
supported the rule as proposed.

The Alaska Wilderness League, the
Center for Biological Diversity (CBD),
the Alaska Inter-Tribal Council, the
Citizens’ Coalition to Ban Toxic
Dispersants, Clean Ocean Action,
Defenders of Wildlife, Friends of the
Earth, Greenpeace, Hands Across the
Sand, the Natural Resources Defense
Council, the Northern Alaska
Environmental Center, Oasis Earth,
Ocean Conservation Research, Pacific
Environment, and the Surfrider
Foundation also supported the proposed



73836

Federal Register/Vol. 79, No. 239/Friday, December 12, 2014/Rules and Regulations

increase, but argued that the amount of
increase is too small. The CBD
suggested an alternative limit of
between $20 and $50 billion.

With one exception, all of the
comments expressed support for the
proposed inflation index and

methodology, which BOEM proposed to
use to adjust the limit of liability on an
ongoing basis. BOEM received a
comment suggesting the Chained CPI-U
(C—CPI-U) be used instead of the
standard CPI-U for adjusting the

offshore facility limit of liability. The
commenter suggested that the C-CPI-U
is a “closer approximation to a cost-of-
living index” than the CPI-U.

Responses to those comments are
contained in the table below.

Comment received

BOEM response

Commenter Tupper suggested that BOEM should use a chained Con-
sumer Price Index (C—CPI-U) instead of the CPI for All Urban Con-
sumers (CPI-U).

Commenter Tupper also suggested that the update methodology
should include a mechanism for adjusting the limit for offshore facili-
ties downward, as well as upward, to account for potential deflation,
as well as inflation.

The CBD and its co-respondents suggested that BOEM “should also
increase the financial responsibility requirements to ensure that com-
panies in fact have the capability to meet the increased liability re-
quirements”.

Commenter Dobkin suggested that the state and federal tax deduct-
ibility of payments made in connection with an oil spill be eliminated.
Commenter Commeaux suggested that an automatic stop-work order

be issued in the event of a spill.

Commenter Commeaux also suggested that criminal penalties be im-
plemented against those responsible for any spill.

Commenter Commeaux also implied that new or increased civil pen-
alties be considered against those responsible for any spill.

Commenter Donovan suggested that BOEM redefine the meaning of
the word “expenditure” as used in the context of any oil spill. *
the proper definition of the term “expenditure,” under the OSLTF
means an expenditure that is not reimbursed by the responsible
party.” Mr. Donovan explains why he believes this change would be
appropriate: “The advantage of defining an expenditure, under the
OSLTF, as “an expenditure that is not reimbursed by the responsible
party,” is twofold: (a) It eliminates, without the need to pass retro-
active legislation, the $1 billion cap which may be paid from the
OSLTF with respect to any single incident and allows the OSLTF to
maintain a balance of at least $1 billion for the purpose of paying
claims for damages resulting from other oil spill incidents. As the
OSLTF pool of $1 billion is depleted by payments made to oil spill
claimants, it is replenished, by virtue of subrogation, by reimburse-
ments made to the OSLTF by the responsible party; and (b) It en-
sures that the cost of a catastrophic oil spill incident shall be borne
by the responsible party, not the federal taxpayer”.

That issue is addressed in detail at the end of this Section.

BOEM’s authority to increase the financial responsibility requirements
is limited to the circumstances and amount set forth in 33 U.S.C.
2716(c)(1)(C).

The Oil Pollution Act does not have any provision to allow for down-
ward revisions in the limits of liability for deflation. In addition to the
statutory restriction, BOEM believes that the limit of liability is already
potentially too low and that any downward adjustment would conflict
with the goals of the statute. For these reasons, the adjustment for-
mula is not revised to allow for downward adjustments in the limit of
liability amount.

BOEM'’s authority to increase the financial responsibility requirements
is limited to the circumstances and amount set forth in 33 U.S.C.
2716(c)(1)(C).

Laws related to taxation are outside the scope of this rule and not with-
in BOEM’s authority to regulate.
Stop work orders are outside the scope of this rule.

Authority to invoke criminal penalties against those responsible for oil
spills is outside the scope of this rule and not within BOEM or the
DOl’s authority to regulate.

Authority to impose or increase civil penalties against those respon-
sible for oil spills is outside the scope of this rule and not within
BOEM or the DOI’s authority to regulate.

Interpreting the meaning of the word “expenditure,” as used in 26
U.S.C. 9509(c) (per incident cap on Oil Spill Liability Trust Funds
(OSLTF) expenditures), is outside the scope of this rule and not
within BOEM or the DOI’s authority to regulate.

The CPI-U measures prices of a base
basket, which uses a single expenditure

dating back to 1999. The officially
published C—CPI-U series from BLS

The DRPA amendments maintained the
requirement of three year adjustments to
“reflect significant increases in the

base period to compute the price change
over time; in contrast, the C-CPI-U,
which the commenter suggested, reflects
the effect of any substitutions
consumers make across item categories
in response to relative price changes.
BOEM is retaining the CPI-U for several
reasons.

(a) The adjustment of the limit of
liability addresses inflation since 1990
when the current offshore facility limit
was established. The C—CPI-U was first
published by Bureau of Labor Statistics
(BLS) in 2002, with a historical series

does not extend back to 1990. Although
it may be possible to join the published
C—CPI-U with the older, non-chained
CPI-U series or with data not included
in the officially published C-CPI-U,
such an adjustment would not represent
an official BLS statistical series.
Therefore, to ensure a consistent
adjustment to reflect inflation, this rule
uses the CPI-U.

(b) The CPI-U was the primary CPI
measure at the time of the Delaware
River Protection Act (DRPA) OPA
amendments in 2006 (Pub. L. 109-241).

Consumer price Index.” In addition, the
C-CPI-U was available when DRPA
amended the limits of liability
adjustment provision of OPA, 33 U.S.C.
2704(d)(4), and Congress could have,
but did not, require its use.

(c) The CPI-U is the most frequently
used escalation variable in private
sector collective bargaining agreements,
rental contracts, and insurance policies
with automatic inflation protection.

(d) Also, the U.S. Coast Guard uses
the CPI-U for the OPA limit of liability



Federal Register/Vol. 79, No. 239/Friday, December 12, 2014/Rules and Regulations

73837

adjustments under its jurisdiction.
Based on this and the three previous
considerations, BOEM has concluded
that the C—-CPI-U does not provide a
compelling advantage for more accurate
price measurements of changes in
potential liabilities under this
rulemaking.

Summary of Changes to 30 CFR Part
553 by Subpart

Amendments to Subpart A

Changes to sections 553.1 and 553.3,
as described above.

Amendments to Subpart B
None.

Amendments to Subpart C
None.

Amendments to Subpart D
None.

Amendments to Subpart E
None.

Amendments to Subpart F

None.
Addition of New Subpart G

New Subpart, as described above.
Legal and Regulatory Analyses
Presidential Executive Orders

E.O. 12630—Takings Implication
Assessment

According to Executive Order 12630,
this final rule does not have significant
takings implications. The rulemaking is
not a governmental action capable of
interfering with constitutionally
protected property rights. A Takings
Implication Assessment is not required.

E.O. 12866—Regulatory Planning and
Review

The Office of Management and Budget
(OMB) has not reviewed this rulemaking
under section 6(a)(3) of E.O. 12866.
BOEM does not believe this rulemaking
constitutes a ‘“‘significant regulatory
action” under E.O. 12866 based on the
following:

(1) These provisions simply adjust the
offshore facility limit of liability for
damages by the CPI This rule will likely
not have an annual effect of $100
million or more on the economy. It will
likely also not adversely affect in a
material way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.
The new offshore facility limit of
liability increases the pollution liability
of offshore facility responsible parties
and may result in increased costs if

damages exceed $75 million. If damages
from an offshore facility oil spill exceed
$75 million, the higher limit of liability
($133.65 million) in this rule will
impose greater nominal costs on the
responsible parties. In constant 1990
dollars, the limit of liability for offshore
facilities implemented by this final rule
is the same as established in OPA and
preserves the “polluter pays” principle.
The infrequent occurrence of large oil
spills from offshore facilities suggests
that the compliance costs from this
increase in the limit of liability are
likely to be immaterial to the operating
costs for offshore facility responsible
parties over time.

(2) This final rule would not create a
serious inconsistency or otherwise
interfere with an action taken or
planned by another agency. BOEM has
coordinated with the Coast Guard and
the Department of Justice on this
rulemaking.

(3) This final rule would not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients.

(4) This final rule does not raise any
novel legal or policy issues. OPA
requires the offshore facility limit of
liability to be adjusted for inflation not
less than every three years to reflect
significant increases in the CPL.

E.O. 12988—Civil Justice Reform

This final rule complies with the
requirements of E.O. 12988.
Specifically, this rule:

(a) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

(b) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

E.O. 13045—Protection of Children
From Environmental Health Risks and
Safety Risks

BOEM has analyzed this final rule
under E.O. 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This final rule
is not an economically significant rule
and an analysis of environmental health
risks is therefore not required.
Regardless, this is an administrative rule
and it does not create any
environmental risk to health or any risk
to safety that may disproportionately
affect children.

E.O. 13132—Federalism

Under the criteria in E.O. 13132, this
final rule does not have federalism
implications. This final rule does not

have substantial direct effects on the
relationship between the Federal and
State governments. This final rule will
not affect the role of State and local
governments with respect to their
offshore facility activities. A Federalism
Assessment is not required.

E.O. 13175—Consultation and
Coordination With Indian Tribal
Governments

This final rule does not have tribal
implications under E.O. 13175,
Consultation and Coordination with
Indian Tribal Governments, because it
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes. Under
the criteria in E.O. 13175, we evaluated
this final rule and determined that it has
no substantial direct effects on federally
recognized Indian tribes.

E.O. 13211—Effects on the Nation’s
Energy Supply

BOEM has analyzed this final rule
under E.O. 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use.”
BOEM has determined that it is not a
“significant energy action” under that
order. This final rule is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
The Administrator of the Office of
Information and Regulatory Affairs has
not designated it as a significant energy
action. Therefore, it does not require a
Statement of Energy Effects under E.O.
13211.

E.O. 13563—Improving Regulation and
Regulatory Review

E.O. 13563 requires that our
regulatory system protect public health,
welfare, safety, and our environment
while promoting economic growth,
innovation, competitiveness, and job
creation. It must be based on the best
available science. It must allow for
public participation and an open
exchange of ideas. It must promote
predictability and reduce uncertainty. It
must identify and use the best, most
innovative and least burdensome tools
for achieving regulatory ends. It must
take into account benefits and costs,
both quantitative and qualitative. It
must ensure that regulations are
accessible, consistent, written in plain
language, and easy to understand. It
must measure, and seek to improve, the
actual results of regulatory
requirements.
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This E.O. is supplemental to and
reaffirms the principles, structures, and
definitions governing contemporary
regulatory review that were established
in E.O. 12866. As stated in that E.O.,
and to the extent permitted by law, each
agency must, among other things: (1)
Propose or adopt a regulation only upon
a reasoned determination that its
benefits justify its costs (recognizing
that some benefits and costs are difficult
to quantify); (2) tailor its regulations to
impose the least burden on society,
consistent with obtaining regulatory
objectives, taking into account, among
other things, and to the extent
practicable, the costs of cumulative
regulations; (3) select, in choosing
among alternative regulatory
approaches, those approaches that
maximize net benefits (including
potential economic, environmental,
public health and safety, and other
advantages; distributive benefits; and
equity); (4) to the extent feasible, specify
performance objectives, rather than
specifying the behavior or manner of
compliance that regulated entities must
adopt; and (5) identify and assess
available alternatives to direct
regulation, including providing
economic incentives to encourage the
desired behavior, such as user fees or
marketable permits, or providing
information with which choices can be
made by the public.

The increased offshore facility limit of
liability for damages in this rulemaking
is required by statute (OPA). This
rulemaking does not amend the OSFR
requirements in 30 CFR part 553. BOEM
does not believe that OSFR insurance
premiums will be significantly impacted
by this rulemaking. BOEM solicited
comments on that issue; however, no
comments were received. The limit of
liability increase is necessary to ensure
that the deterrent effect and the
“polluter pays” principle embodied in
OPA’s liability provisions are preserved.

Clarity of this Regulation

E.O. 12866 (section 1(b)(2)), E.O.
12988 (section 3(b)(1)(B)), and, E.O.
13563 (section 1(a)), and the
Presidential Memorandum of June 1,
1998, require that every agency write its
rules in plain language. This means that,
wherever possible, each rule must: (a)
Have a logical organization; (b) use the
active voice to address readers directly;
(c) use common, everyday words, and
clear language, rather than jargon; (d)
use short sections and sentences; and (e)
maximize the use of lists and tables.

With the issuance of the proposed
rule, BOEM requested that any
commenters that believed that it has not
met these requirements should send

their comments to Peter Meffert at
Peter.Meffert@boem.gov. To better help
us revise the final rule, BOEM requested
that your comments be as specific as
possible. For example, BOEM asked
whether any of the sections or the
paragraphs were written unclearly,
which sections or sentences were too
long, what additional sections, lists or
tables would be useful, etc. No
comments were received on this topic.
For that reason, BOEM has concluded
that no changes in the clarity and
organization of the rule are necessary.

Public Availability of Comments

All written comments that have been
received in the docket [BOEM—-2012—
0076] for this rulemaking, including
names and addresses of respondents,
have been posted at
www.regulations.gov.

Statutes

Data Quality Act

In developing this final rule, BOEM
did not conduct or use a study,
experiment, or survey requiring peer
review under the Data Quality Act (Pub.
L. 106554, app. C §515, 114 Stat. 2763,
2763A—-153 to 154).

National Environmental Policy Act
(NEPA) of 1969

This final rule does not constitute a
major Federal action significantly
affecting the quality of the human
environment. BOEM has analyzed this
final rule under the criteria of NEPA
and DOTI’s regulations implementing
NEPA. This final rule meets the criteria
set forth at 43 CFR 46.210(i) for a
Departmental Categorical Exclusion in
that this final rule is “. . . of an
administrative, financial, legal,
technical, or procedural nature . . .
BOEM also has analyzed this final rule
to determine if it involves any of the
extraordinary circumstances that would
require an environmental assessment or
an environmental impact statement, as
set forth in 43 CFR 46.215, and
concluded that this final rule would not
involve any extraordinary
circumstances.

Further, this final rule involves
congressionally mandated regulations
and there is no discretion in the agency
to be informed by NEPA analysis.

’

National Technology Transfer and
Advancement Act (NTTAA)

The NTTAA, Public Law 104-113 (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through OMB, with
an explanation of why using these
standards would be inconsistent with

applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This final rule does not require the
use of any technical specifications or
standards and, therefore, the
requirement to follow voluntary
consensus standards does not apply to
this rulemaking.

Paperwork Reduction Act (PRA) of
1995

This rule does not contain new
information collection requirements that
require approval by OMB under the
PRA (44 U.S.C. 3501 et seq.). OMB has
reviewed and approved the information
collection requirements associated with
30 CFR 553 and assigned OMB Control
Number 1010-0106, which expires
December 31, 2016. BOEM may not
conduct or sponsor and you are not
required to respond to a collection of
information unless it displays a
currently valid OMB control number.

Regulatory Flexibility Act (RFA)

DOI certifies that this final rule would
not have a significant economic effect
on a substantial number of small entities
under the RFA (5 U.S.C. 601 et seq.).

The changes in this final rule will
potentially affect all oil and gas lessees,
operators of leases, holders or rights of
use and easement, and pipeline right-of-
way holders in the OCS and in State
waters. The changes further may affect
any operators of oil and gas facilities in
other offshore locations, such as
navigable rivers and lakes; however, the
level of damages for inland water
offshore facility incidents have
historically been far below the statutory
limit and are not likely to exceed the
statutory limit of liability. Available
information indicates that the changes
would mainly affect about 170 active
operators and owners on the OCS and
State offshore waters. These
approximately 170 operators and
owners provide OSFR coverage for more
than 7,800 OCS Right-of-Use and
Easement (RUE) facilities, pipeline
Rights-of-Way (ROWs), and leases (both
with and without permanent facilities).
Small lessees, ROW or RUE holders or
operators that operate under this final
rule primarily fall under the Small
Business Administration’s North
American Industry Classification
System (NAICS) codes 211111, Crude
Petroleum and Natural Gas Extraction,
213111, Drilling Oil and Gas Wells and


mailto:Peter.Meffert@boem.gov
http://www.regulations.gov

Federal Register/Vol. 79, No. 239/Friday, December 12, 2014/Rules and Regulations

73839

237120, Oil and Gas Pipeline and
Related Structures. For these NAICS
code classifications, a small company is
one with fewer than 500 employees.
Based on these criteria, an estimated
two-thirds of these companies are
considered small. This final rule,
therefore, will affect a substantial
number of small entities, but it would
not have a significant economic effect
on those entities, since the OSFR
thresholds are not being adjusted.

This final rule could impact certain
OCS and other offshore operators and
owners through negligibly higher
insurance premiums. Most small
entities do not self-insure, but rather
share ownership with larger companies
that provide them with OSFR coverage
or else they obtain insurance for their
OSFR obligations in the private
marketplace. BOEM does not expect the
78.2 percent increase in the limit of
liability to cause the OSFR insurance
premiums to materially increase
because of the very low anticipated
frequency of claims and because each
guarantor’s or insurer’s exposure is
limited to the OSFR prescribed coverage
limit of $35 million or $150 million.
Any potential increased insurance
premium should be relatively
insignificant as compared to the
considerable operational costs and
liability risks associated with activities
on the OCS. This is true for even the
smallest of OCS and other offshore
operators and owners. BOEM welcomed
specific comments on any expected or
potential corresponding OSFR premium
increases that may occur because of the
increased limit of liability or for some
related reason. No such comments were
received. For this reason, BOEM
believes that its original assessment was
correct that no such OSFR premium
increases will necessarily occur as a
result of this rulemaking.

The Small Business and Agriculture
Regulatory Enforcement Ombudsman
and 10 Regional Fairness Boards were
established to receive comments from
small businesses about Federal agency
enforcement actions. The Ombudsman
will annually rate an agency’s
responsiveness to their comments and
evaluate the enforcement activities. If
you wish to comment on the actions of
BOEM, call 1-888-734—3247. You may
comment to the Small Business
Administration without fear of
retaliation. Allegations of
discrimination/retaliation filed with the
Small Business Administration will be
investigated for appropriate action.

Small Business Regulatory Enforcement
Fairness Act

Pursuant to section 213(a) of the
Small Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
BOEM wants to assist small entities in
understanding this final rule so that
they can better evaluate its effects and
participate in the rulemaking. If you
believe that this final rule will affect
your small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
Marshall Rose, of the BOEM Economics
Division, at the address in the Technical
Information Section listed above.

This final rule is not a major rule
under the Small Business Regulatory
Enforcement Fairness Act (5 U.S.C.
804(2)). This rule will not:

¢ Have an annual effect on the
economy of $100 million or more;

e cause a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; or,

¢ have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. The
requirements of this rule will apply to
all entities having oil and gas operations
offshore, including in State waters.

Based on the maximum potential
worst case oil spill discharge,
approximately 110 of the 170 companies
with covered offshore facilities are
required to demonstrate OSFR coverage
of $70 million or less (see 30 CFR
553.13). These 110 companies will
likely not experience any insurance
premium increases because of the
increased limit of liability, since the
level of required OSFR is not impacted
by the offshore limit of liability
adjustment to $133.65 million. Another
five companies must demonstrate OSFR
coverage of $105 million. BOEM
believes that these companies are
unlikely to experience increased
insurance premiums resulting from the
increased offshore facility limit of
liability, just as the few companies
demonstrating the $150 million in OSFR
coverage that are not self-insured or
guaranteed are unlikely to be affected by
this rule.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The

Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small businesses. If
you wish to comment on actions by
employees of BOEM, call 1-888—REG—
FAIR (1-888-734—3247).

Unfunded Mandates Reform Act of
1995

This final rule will not impose an
unfunded mandate on State, local, or
tribal governments, or the private sector,
of more than $100 million per year. The
final rule will not have a significant or
unique effect on State, local, or tribal
governments or the private sector. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1501 et seq.) is not
required.

List of Subjects in 30 CFR Part 553

Administrative practice and
procedure, Continental shelf, Economic
analysis, Environmental impact
statements, Environmental protection,
Financial responsibility, Government
contracts, Intergovernmental relations,
Investigations, OCS, Oil and gas
exploration, Oil pollution, Liability,
Limit of liability, Penalties, Pipelines,
Public lands—mineral resources, Public
lands—rights-of-way, Reporting and
recordkeeping requirements, Surety
bonds, Treasury securities.

Janice M. Schneider,

Assistant Secretary—Land and Minerals
Management.

For the reasons stated in the
preamble, the Bureau of Ocean Energy
Management amends 30 CFR part 553 as
follows:

PART 553—OIL SPILL FINANCIAL
RESPONSIBILITY FOR OFFSHORE
FACILITIES

m 1. Revise the authority citation for part
553 to read as follows:

Authority: 33 U.S.C. 2704, 2716; E.O.
12777, as amended.

m 2. Revise § 553.1 to read as follows:

§553.1 What is the purpose of this part?
This part establishes the requirements
for demonstrating Oil Spill Financial
Responsibility for covered offshore
facilities (COF), sets forth the
procedures for claims against COF
guarantors, and sets forth the limit of
liability for offshore facilities, as
adjusted, under Title I of the Oil
Pollution Act of 1990, as amended, 33
U.S.C. 2701 et seq. (OPA).
m 3. Amend §553.3 by:
m a. Adding in alphabetical order the
definitions of “Annual CPI-U,”
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“Current period,” and “Previous
period;”
;

m b. Revising the definition of
“Responsible party” to read as follows:
§553.3 How are the terms used in this
regulation defined?

§553.3 How are the terms used in this
regulation defined?
* * * * *

Annual CPI-U means the annual
“Consumer Price Index-All Urban
Consumers, Not Seasonally Adjusted,
U.S. City Average, All items, 1982 — 84
=100,” published by the U.S.
Department of Labor, Bureau of Labor

Statistics.
* * * * *

Current period means the year in
which the Annual CPI-U was most
recently published by the U.S.
Department of Labor, Bureau of Labor

Statistics.
* * * * *

Previous period means the year in
which the previous limit of liability was
established, or last adjusted by statute or
regulation, whichever is later.

Responsible party, for purposes of
subparts B through F, has the following
meanings:

(1) For a COF that is a pipeline,
responsible party means any person
owning or operating the pipeline;

(2) For a COF that is not a pipeline,
responsible party means either the
lessee or permittee of the area in which
the COF is located, or the holder of a
right-of-use and easement granted under
applicable State law or the OCSLA (43
U.S.C. 1301-1356) for the area in which
the COF is located (if the holder is a
different person than the lessee or
permittee). A Federal agency, State,
municipality, commission, or political
subdivision of a State, or any interstate
body that as owner transfers possession
and right to use the property to another
person by lease, assignment, or permit
is not a responsible party; and

(3) For an abandoned COF,
responsible party means any person
who would have been a responsible
party for the COF immediately before
abandonment.

Responsible party, for purposes of
subpart G, has the meaning in 33 U.S.C.
2701(32)(C), (E) and (F). This definition
includes, as applicable, lessees as
defined in this subpart, permittees,
right-of-use and easement holders, and
pipeline owners and operators.

* * * * *

m 4. Add a new subpart G to part 553
to read as follows:

Subpart G—Limit of Liability for
Offshore Facilities

Sec.

553.700 What is the scope of this subpart?

553.701 To which entities does this subpart
apply?

553.702 What limit of liability applies to
my offshore facility?

553.703 What is the procedure for
calculating the limit of liability
adjustment for inflation?

553.704 How will BOEM publish the
offshore facility limit of liability
adjustment?

§553.700 What is the scope of this
subpart?

This subpart sets forth the limit of
liability for damages for offshore
facilities under Title I of the Oil
Pollution Act of 1990, as amended (33
U.S.C. 2701 et seq.) (OPA), as adjusted,
under section 1004(d) of OPA (33 U.S.C.
2704(d)). This subpart also sets forth the
method for adjusting the limit of
liability for damages for offshore
facilities for inflation, by regulation,
under section 1004(d) of OPA (33 U.S.C.
2704(d)).

§553.701 To which entities does this
subpart apply?

This subpart applies to you if you are
a responsible party for an offshore
facility, other than a deepwater port
under the Deepwater Port Act of 1974
(33 U.S.C. 1501-1524), but including an
offshore pipeline, or an abandoned
offshore facility, including any
abandoned offshore pipeline, unless
your liability is unlimited under OPA
90 (33 U.S.C. 2704(c)).

§553.702 What limit of liability applies to
my offshore facility?

Except as provided in 33 U.S.C.
2704(c), the limit of liability under OPA
for a responsible party for any offshore
facility, including any offshore pipeline,
is the total of all removal costs plus
$133.65 million for damages with
respect to each incident.

§553.703 What is the procedure for
calculating the limit of liability adjustment
for inflation?

The procedure for calculating limit of
liability adjustments for inflation is as
follows:

(a) Formula for calculating a
cumulative percent change in the
Annual CPI-U. BOEM calculates the
cumulative percent change in the
Annual CPI-U from the year the limit of
liability was established by statute, or
last adjusted by regulation, whichever is
later (i.e., the Previous Period), to the
year in which the Annual CPI-U is most
recently published (i.e., the Current
Period), using the following formula:

Percent change in the Annual CPI-U =
[(Annual CPI-U for Current Period —
Annual CPI-U for Previous Period) +
Annual CPI-U for Previous Period] x
100. This cumulative percent change
value is rounded to one decimal place.

(b) Significance threshold.

(1) A cumulative increase in the
Annual CPI-U equal to three percent or
more constitutes a significant increase
in the Consumer Price Index within the
meaning of 33 U.S.C. 2704(d)(4).

(2) Not later than every three years
from the year the limit of liability was
last adjusted for inflation, BOEM will
evaluate whether the cumulative
percent change in the Annual CPI-U
since that year has reached a
significance threshold of three percent
or greater.

(3) For any three-year period
evaluated under paragraph (b)(2) of this
section in which the cumulative percent
increase in the Annual CPI-U is less
than three percent, if BOEM has not
issued an inflation adjustment during
that period, BOEM will publish a notice
of no inflation adjustment to the
offshore facility limit of liability for
damages in the Federal Register.

(4) Once the three-percent threshold
is reached, BOEM will increase by final
rule the offshore facility limit of liability
for damages in § 553.702 by an amount
equal to the cumulative percent change
in the Annual CPI-U from the year the
limit was established by statute, or last
adjusted by regulation, whichever is
later. After this adjustment is made,
BOEM will resume its process of
conducting a review every three years.

(5) Nothing in this section will
prevent BOEM, in BOEM’s sole
discretion, from adjusting the offshore
facility limit of liability for damages for
inflation by regulation issued more
frequently than every three years.

(c) Formula for calculating inflation
adjustments. BOEM calculates
adjustments to the offshore facility limit
of liability in 30 CFR 553.702 for
inflation using the following formula:
New limit of liability = Previous limit of

liability + (Previous limit of liability
x the decimal equivalent of the
percent change in the Annual CPI-
U calculated under paragraph (a) of
this section), then rounded to the
closest $100.

§553.704 How will BOEM publish the
offshore facility limit of liability adjustment?

BOEM will publish the inflation-
adjusted limit of liability, and any
statutory amendments to that limit of
liability in the Federal Register, as
amendments to § 553.702. Updates to
the limit of liability under this section
are effective on the 90th day after
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publication in the Federal Register of
the amendments to § 553.702, unless
otherwise specified by statute (in the
event of a statutory amendment to the
limit of liability), or in the Federal
Register rule amending § 553.702.

[FR Doc. 2014-29093 Filed 12-11-14; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Part 210
RIN 1510-AB24

Federal Government Participation in
the Automated Clearing House

AGENCY: Bureau of the Fiscal Service,
Treasury.

ACTION: Final rule; technical correction.

SUMMARY: This document corrects a
technical error that appeared in the July
24, 2014 amendments to our regulation
governing the use of the Automated
Clearing House (ACH) network by
Federal agencies.

DATES: This technical correction is
effective December 12, 2014.

FOR FURTHER INFORMATION CONTACT: lan
Macoy, Director, Settlement Services
Division, at (202) 874—6835 or
ian.macoy@fiscal.treasury.gov or Natalie
H. Diana, Senior Counsel, at (202) 874—
6680 or natalie.diana@
fiscal.treasury.gov.

SUPPLEMENTARY INFORMATION:

Background

On July 24, 2014, the Bureau of the
Fiscal Service (Service) published a
final rule in the Federal Register (79 FR
42974) to amend our regulation at 31
CFR part 210 (Part 210) governing the
use of the ACH network by Federal
agencies. Among the revisions to Part
210 that were published in the final rule
were several non-substantive changes to
§210.8(b) to reflect the re-numbering of
the NACHA Rules and the updated
citation to the Consumer Financial
Protection Bureau’s Regulation E. In
revising § 210.8(b), subparagraphs (1)
and (2) of paragraph (b) were
inadvertently omitted due to a drafting
€rTor.

Description of Correction

This action corrects the omission of
paragraphs (b)(1) and (2) from
§210.8(b). In the section-by-section
analysis of the final rule preamble
published on July 24, 2014, the Service
stated that the changes to § 210.8
consisted of the replacement of specific

ACH Rules references to reflect re-
numbering of the ACH Rules and the
updating of the regulatory citation to
Regulation E to reflect its re-codification
at 12 CFR part 1005. There was no
indication in the section-by-section
analysis or discussion elsewhere in the
preamble of the deletion of
subparagraphs (1) and (2), which have
no relation to the reasons for the
technical revisions to § 210.8, i.e., the
re-numbering of the ACH Rules and the
re-codification of Regulation E.
Similarly, there was no proposal to
make any substantive change to § 210.8
in the preamble or section-by-section
analysis of the Service’s notice of
proposed rulemaking to amend Part 210,
which was published on December 12,
2013 (78 FR 75528). Subparagraphs (1)
and (2) were omitted by error from the
final rule purely due to a drafting error
in which the text of the subparagraphs
was not included in the amendatory
instructions to §210.8(b).

Procedural Matters

Section 553 of the Administrative
Procedure Act (APA) (5 U.S.C.
553(b)(3)(B)) provides that, when an
agency for good cause finds that notice
and public procedure are impracticable,
unnecessary or contrary to the public
interest, and provides a statement of the
reasons for that finding, the agency may
issue a final rule without providing
notice and an opportunity for public
comment. The APA also generally
requires that a final rule be effective no
sooner than 30 days after the date of
publication in the Federal Register.
This 30-day delay in effective date can
be waived, however, if an agency finds
good cause why the effective date
should not be delayed, and the agency
incorporates a statement of the findings
and its reasons in the rule issued.

The Service finds that there is good
cause, and that it would be contrary to
the public interest and unnecessary, to
undertake notice and comment
procedures to make this technical
correction. As discussed above, the
preamble and the section-by-section
analysis to both the notice of proposed
rulemaking and the final rule
amendments correctly refer to and
discuss the substance of the section
affected by this technical correction.
The Service is also waiving the 30-day
delay in effective date for this
correction. We believe that it is in the
public interest to ensure that the
correction be made as expeditiously as
possible to avoid confusion. Therefore,
we find that delaying the effective date
of this correction would be contrary to
the public interest and we find good

cause to waive the 30-day delay in the
effective date.

This document is not a “‘significant
regulatory action” subject to review by
the Office of Management and Budget
under Executive Order 12866, entitled
Regulatory Planning and Review.

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) generally requires
an agency to prepare a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements under the Administrative
Procedure Act or any other statute
unless the agency certifies that the rule
will not have a significant impact on a
substantial number of small entities.
Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act do not

apply.
List of Subjects in 31 CFR Part 210

Automated Clearing House, Electronic
funds transfer, Financial institutions,
Fraud, and Incorporation by reference.

Words of Issuance

Accordingly, 31 CFR part 210 is
corrected by making the following
correcting amendments:

PART 210—FEDERAL GOVERNMENT
PARTICIPATION IN THE AUTOMATED
CLEARING HOUSE

m 1. The authority citation for part 210
continues to read as follows:

Authority: 5 U.S.C. 5525; 12 U.S.C. 391;
31 U.S.C. 321, 3301, 3302, 3321, 3332, 3335,
and 3720.

m 2. Amend § 210.8 by revising
paragraph (b) to read as follows:

§210.8 Financial institutions.
* * * * *

(b) Liability. Notwithstanding ACH
Rules Subsections 2.4.4, 2.8.4, 4.8.5,
2.9.2, 3.2.2, and 3.13.3, if the Federal
Government sustains a loss as a result
of a financial institution’s failure to
handle an entry in accordance with this
part, the financial institution shall be
liable to the Federal Government for the
loss, up to the amount of the entry,
except as otherwise provided in this
section. A financial institution shall not
be liable to any third party for any loss
or damage resulting directly or
indirectly from an agency’s error or
omission in originating an entry.
Nothing in this section shall affect any
obligation or liability of a financial
institution under Regulation E, 12 CFR
part 1005, or the Electronic Funds
Transfer Act, 12 U.S.C. 1693 et seq.

(1) An ODFI that transmits a debit
entry to an agency without the prior
written or similarly authenticated
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authorization of the agency, shall be
liable to the Federal Government for the
amount of the transaction, plus interest.
The Service may collect such funds
using procedures established in the
applicable ACH Rules or by instructing
a Federal Reserve Bank to debit the
ODFT’s account at the Federal Reserve
Bank of the account of its designated
correspondent. The interest charge shall
be at a rate equal to the Federal funds
rate plus two percent, and shall be
assessed for each calendar day, from the
day the Treasury General Account
(TGA) was debited to the day the TGA
is recredited with the full amount due.
(2) An RDFI that accepts an
authorization in violation of § 210.4(a)
shall be liable to the Federal
Government for all credits or debits
made in reliance on the authorization.
An RDFI that transmits to an agency an
authorization containing an incorrect
account number shall be liable to the
Federal Government for any resulting
loss, up to the amount of the payment(s)
made on the basis of the incorrect
number. If an agency determines, after
appropriate investigation, that a loss has
occurred because an RDFI transmitted
an authorization or notification of
change containing an incorrect account
number, the agency may instruct the
Service to direct a Federal Reserve Bank
to debit the RDFI’s account for the
amount of the payment(s) made on the
basis of the incorrect number. The
agency shall notify the RDFI of the
results of its investigation and provide
the RDFI with a reasonable opportunity
to respond before initiating such a debit.

* * * * *

Dated: December 9, 2014.
Margaret Marquette,
Chief Counsel, Bureau of the Fiscal Service.
[FR Doc. 2014-29198 Filed 12-11-14; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2014-0875]
Drawbridge Operation Regulation;
Mississippi River, Clinton, 1A

AGENCY: Coast Guard, DHS.
ACTION: Notice of deviation from
drawbridge regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Clinton
Railroad Drawbridge, across the Upper

Mississippi River, mile 518.0, at
Clinton, Iowa. The deviation is
necessary to allow the bridge owner
time to perform preventive maintenance
that is essential to the continued safe
operation of the drawbridge.
Maintenance is scheduled in the winter
when there is less impact on navigation;
instead of scheduling work in the
summer, when river traffic increases.
This deviation allows the bridge to open
on signal if at least 24-hours advance
notice is given. It further allows the
bridge to open on signal if at least 72-
hours advance notice is given from
January 5, 2015 to February 13, 2015.
DATES: This deviation is effective from
5 p.m., December 15, 2014 until 9 a.m.,
March 1, 2015.

ADDRESSES: The docket for this
deviation, (USCG-2014-0875) is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation, West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
Holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Eric A.
Washburn, Bridge Administrator,
Western Rivers, Coast Guard; telephone
314-269-2378, email Eric. Washburn@
uscg.mil. If you have questions on
viewing the docket, call Cheryl F.
Collins, Program Manager, Docket
Operations, telephone 202—-366—9826.
SUPPLEMENTARY INFORMATION: The Union
Pacific Railroad requested a temporary
deviation for the Clinton Railroad
Drawbridge, across the Upper
Mississippi River, mile 518.0, at
Clinton, Iowa to open on signal if at
least 24-hours advance notice is given
for 76 days from 5 p.m., December 15,
2014 to 9 a.m., March 1, 2015 for
scheduled maintenance on the bridge.
The deviation further allows the bridge
to open on signal if at least 72-hours
advance notice from 8 a.m. January 5,
2015 until 5 p.m. February 13, 2015.

The Clinton Railroad Drawbridge
currently operates in accordance with
33 CFR 117.5, which states the general
requirement that drawbridge shall open
on signal.

There are no alternate routes for
vessels transiting this section of the
Upper Mississippi River.

Winter conditions on the Upper
Mississippi River coupled with the

closure of Army Corps of Engineer’s
Lock No. 17 (Mile 437.1 UMR) and Lock
No. 20 (Mile 343.2 UMR) from 7 a.m.
January 5, 2015 until 12 p.m., March 6,
2015 will preclude any significant
navigation demands for the drawspan
opening. In addition, Army Corps Lock
No. 12 (Mile 556.7 UMR) and Lock No.
13 (Mile 522.5 UMR) will be closed
from 7:30 a.m., December 15, 2014 until
11 a.m. March 4, 2015.

The Clinton Railroad Drawbridge, in
the closed-to-navigation position,
provides a vertical clearance of 18.7 feet
above normal pool. Navigation on the
waterway consists primarily of
commercial tows and recreational
watercraft and will not be significantly
impacted. This temporary deviation has
been coordinated with waterway users
and will not be significantly impacted.
No objections were received.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: November 25, 2014.
Eric A. Washburn,
Bridge Administrator, Western Rivers.
[FR Doc. 2014-29212 Filed 12—-11-14; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-OAR-2005-TX-0002; FRL-9920—
34—-Region 6]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Repeal of Lead Emission Rules for
Stationary Sources in El Paso and
Dallas County

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to approve a revision to the State
Implementation Plan (SIP) for Texas
which repeals lead emission rules
which cover stationary sources in El
Paso and Dallas county that are no
longer in existence. This action is being
taken under section 110(k) and part D of
the Clean Air Act (CAA).

DATES: This rule is effective on February
10, 2015 without further notice, unless
EPA receives relevant adverse comment
by January 12, 2015. If EPA receives
such comment, EPA will publish a
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timely withdrawal in the Federal
Register informing the public that this
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No EPA-R06-
OAR-2005-TX-0002, by one of the
following methods:

o www.regulations.gov. Follow the
on-line instructions.

e Email: Mr. Kenneth W. Boyce at
boyce.kenneth@epa.gov.

e Mail or Delivery: Mr. Guy
Donaldson, Chief, Air Planning Section
(6PD-L), Environmental Protection
Agency, 1445 Ross Avenue, Suite 1200,
Dallas, Texas 75202—-2733.

Instructions: Direct your comments to
Docket ID No. EPA-R06-OAR-2005—
TX-0002. EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the www.regulations.gov
index and in hard copy at EPA Region
6, 1445 Ross Avenue, Suite 700, Dallas,
Texas. While all documents in the
docket are listed in the index, some
information may be publicly available
only at the hard copy location (e.g.,

copyrighted material), and some may
not be publicly available at either
location (e.g., CBI). To inspect the hard
copy materials, please schedule an
appointment with the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253.

FOR FURTHER INFORMATION CONTACT: Mr.
Kenneth W. Boyce (6PD-L), Air
Planning Section, telephone (214) 665—
7259, fax (214) 665-6762, email:
boyce.kenneth@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” means EPA.

Table of Contents

I. Background

II. EPA Review

III. Final Action

IV. Statutory and Executive Order Reviews

EEITS ’

us,

I. Background

The lead rules contained at 30 Texas
Administrative Code Chapter 113 were
adopted in 1984 as a result of emissions
from a primary lead smelter (ASARCO)
located in El Paso County, and two
secondary lead smelters (battery
recycling facilities) located in Dallas
County (RSR and Dixie Metals).
Subsequently, the lead processes in all
three facilities were shut down and the
equipment dismantled. Under its
Regulation Reform initiative, the Texas
Natural Resource Conservation
Commission repealed these lead rules
which were adopted to control site
specific sources of lead in Dallas and El
Paso Counties which are no longer in
existence.

II. EPA review

Texas’ SIP revision to eliminate the
lead rules was deemed complete by
operation of law on August 5, 1999.
These lead rules were adopted to
control emissions from specific sources
that are no longer in existence. A review
of the emissions inventory for lead
sources in Dallas and El Paso Counties
confirms that there are no other
operational primary or secondary lead
smelters located within El Paso or
Dallas counties. Therefore, it is no
longer necessary for these rules to be
included in the Texas SIP. Any new
sources of lead in the future will have
to demonstrate their operation will not
cause violations of the more recent 2008
National Ambient Air Quality standard
for lead before receiving a permit to
construct. This Standard is much more
stringent than the Standard that was in
place in 1999. Therefore, as required by
section 110(1) of the CAA, these
revisions will not interfere with
attainment or contribute to

nonattainment of any national ambient
air quality standard and do not interfere
with any other requirement of the CAA.
Therefore, EPA is approving these
revisions to the Texas SIP.

II1. Final Action

In accordance with Section 110(a) and
(1) and 40 CFR part 51, EPA is taking
direct final action to approve the State
of Texas’ January 13, 1999 SIP revision
submittal which repealed its lead
emission rules which applied to
operating stationary sources in both E1
Paso County and Dallas County that are
no longer in existence.

EPA is publishing this rule without
prior proposal because we view this as
a non-controversial amendment and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
SIP revision if relevant adverse
comments are received. This rule will
be effective on February 10, 2015
without further notice unless we receive
relevant adverse comment by January
12, 2015. If we receive relevant adverse
comments, we will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. We will address all
public comments in a subsequent final
rule based on the proposed rule. We
will not institute a second comment
period on this action. Any parties
interested in commenting must do so
now. Please note that if we receive
relevant adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the CAA. Accordingly,
this action merely approves state law as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);
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¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on any
Indian reservation land or in any other
area where EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 10, 2015. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Lead.

Dated: November 19, 2014.

Ron Curry,
Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart SS—Texas

§52.2270 [Amended]

m 2.In §52.2270(c), the table titled
“EPA Approved Regulations in the
Texas SIP” is amended by removing the
centered headings and entries for
“Chapter 113 (Reg 3)—Control of Air
Pollution From Toxic Materials”.

[FR Doc. 2014-29146 Filed 12-11-14; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[GC Docket No. 10-44; FCC 14-179]

The Commission’s Rules of Practice
and Procedure Relating to the Filing of
Formal Complaints and Pole
Attachment Complaints

AGENCY: Federal Communications
Commission.

ACTION: Final rules.

SUMMARY: This document amends
procedural rules implemented by the
Commission’s 2011 determination that
docketing and electronic filing be
utilized in proceedings involving
“[n]ewly filed formal common carrier

complaints and newly filed pole
attachment complaints before the
Enforcement Bureau.” The rule changes
also apply to future filings made in
existing Section 208 formal complaints
and pole attachment complaints. In
addition, the amendments make a few
procedural changes to existing Section
208 formal complaint and pole
attachment complaint filing rules to
create uniformity among them and ease
of administration for parties and staff
when initiating service of pleadings or
filing confidential matters with the
Commission. The rules further establish
a single electronic inbox within
Electronic Comment Filing System
(ECFS) to handle the initial filing of the
above-identified new complaints.
Accepted complaints will receive a
distinct ECFS docket number; rejected
complaints will remain on ECFS but
will be stored within the Inbox.

DATES: Effective January 12, 2015.

FOR FURTHER INFORMATION CONTACT:
Tracy Bridgham, Enforcement Bureau,
Federal Communications Commission,
Tracy.Bridgham@fcc.gov, (202) 418—
0967.

SUPPLEMENTARY INFORMATION: This
document, adopted on November 5,
2014 and released on November 12,
2014, GC Docket No. 10-44, FCC 14—
179, revises several sections of 47 CFR
part 1. The rule changes will facilitate
and enhance public participation in
Commission section 208 formal
complaint and section 224 pole
attachment complaint proceedings,
thereby making the Commission’s
decision-making process more efficient,
modern, and transparent.

Regulatory Flexibility Act. The actions
taken in this Order do not require notice
and comment, and therefore fall outside
the Regulatory Flexibility Act of 1980, 5
U.S.C. 601(2); 603(a), as amended. We
nonetheless anticipate that the rules we
adopt today will not have a significant
economic impact on a substantial
number of small entities. As described
above, the rules relate to our internal
procedures and do not impose new
substantive responsibilities on regulated
entities. There is no reason to believe
that operation of the revised rules will
impose significant costs on parties to
Commission proceedings. To the
contrary, we take today’s actions with
the expectation that, overall, they will
make dealings with the Commission
quicker, easier, and less costly for
entities of all sizes.

Paperwork Reduction Act. Although
the rule sections affected by this
proceeding have information collections
associated with them, the Office of
Management and Budget has
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determined that, under the Paperwork
Reduction Act of 1995, Public Law 104—
13, 109 Stat. 163 (1995) (codified at 44
U.S.C. 3501 et seq.), these changes are
not substantive in nature and will not
result in any new or modified
information collections.

Accordingly, it is ordered, pursuant to
sections 4(i), 4(j), 208, and 224 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 154(j), 208,
224, that the rules set forth are adopted,
effective 30 days after the date of
publication in the Federal Register.

It is further ordered, pursuant to
sections 4(i), 4(j), 208, and 224 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 154(j), 208,
224, and § 1.3 of the Commission’s
rules, 47 CFR 1.3, that, effective upon
release of this Order, §§1.720, 1.721,
1.727,1.731,1.732, 1.733, 1.734, 1.735,
1.1403, 1.1404, and 1.1408 of the
Commission’s rules, 47 CFR 1.720,
1.721,1.727,1.731, 1.732, 1.733, 1.734,
1.735, 1.1403, 1.1404, 1.1408, are
waived to the extent necessary to permit
online electronic filing in accordance
with the processes discussed in this
Order. This waiver shall be effective ten
days after release of this Order and until
the effective date of the rule changes
ordered in the previous paragraph.

List of Subjects in 47 CFR Part 1

Administrative practice and
procedure; Telecommunications.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Final rules

For the reasons discussed in this
preamble, the Federal Communications
Commission amends 47 CFR part 1 as
follows:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for 47 CFR

part 1 continues to read as follows:
Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.

151, 154(i), 154(j), 155, 157, 225, 227, 303(x),

309, 1403, 1404, 1451, and 1452.

m 2. Section 1.720 is amended by

revising paragraph (j) to read as follows:

§1.720 General pleading requirements.

(j) Pleadings shall identify the name,
address, telephone number, and email
address for either the filing party’s
attorney or, where a party is not
represented by an attorney, the filing
party.

m 3. Section 1.721 is amended by
revising paragraphs (a)(3) and (5) to read
as follows:

§1.721 Format and content of complaints.
(a] * % %
(3) The name, address, telephone
number, and email address of
complainant’s attorney, if represented

by counsel;
* * * * *

(5) Assertions based on information
and belief are expressly prohibited
unless made in good faith and
accompanied by an affidavit explaining
the basis for the complainant’s belief
and why the complainant could not
reasonably ascertain the facts from the

defendant or any other source;
* * * * *

m 4. Section 1.727 is revised to read as
follows:

§1.727 Motions.

(a) A request to the Commission for an
order shall be by written motion, stating
with particularity the grounds and
authority therefor, and setting forth the
relief or order sought.

(b) All dispositive motions shall
contain proposed findings of fact and
conclusions of law, with supporting
legal analysis, relevant to the contents of
the pleading. Motions to compel
discovery must contain a certification
by the moving party that a good faith
attempt to resolve the dispute was made
prior to filing the motion. All facts
relied upon in motions must be
supported by documentation or
affidavits pursuant to the requirements
of §1.720(c), except for those facts of
which official notice may be taken.

(c) Oppositions to motions may be
filed and served within five business
days after the motion is filed and served
and not after. Oppositions shall be
limited to the specific issues and
allegations contained in such motion;
when a motion is incorporated in an
answer to a complaint, the opposition to
such motion shall not address any
issues presented in the answer that are
not also specifically raised in the
motion. Failure to oppose any motion
may constitute grounds for granting of
the motion.

(d) No reply may be filed to an
opposition to a motion.

(e) Motions seeking an order that the
allegations in the complaint be made
more definite and certain are prohibited.

(f) Amendments or supplements to
complaints to add new claims or
requests for relief are prohibited. Parties
are responsible, however, for the
continuing accuracy and completeness
of all information and supporting
authority furnished in a pending
complaint proceeding as required under
§1.720(g).

m 5. Section 1.731 is revised to read as
follows:

§1.731 Confidentiality of information
produced or exchanged.

(a) Any materials generated in the
course of a formal complaint proceeding
may be designated as proprietary by
either party to the proceeding or a third
party if the party believes in good faith
that the materials fall within an
exemption to disclosure contained in
the Freedom of Information Act (FOIA),
5 U.S.C. 552(b)(1) through (9). Any party
asserting confidentiality for such
materials must:

(1) Clearly mark each page, or portion
thereof, for which a proprietary
designation is claimed. If a proprietary
designation is challenged, the party
claiming confidentiality shall have the
burden of demonstrating, by a
preponderance of the evidence, that the
materials designated as proprietary fall
under the standards for nondisclosure
enunciated in the FOIA.

(2) File with the Commission, using
the Commission’s Electronic Comment
Filing System, a public version of the
materials that redacts any proprietary
information and clearly marks each page
of the redacted public version with a
header stating ‘““Public Version.” The
redacted document shall be machine-
readable whenever technically possible.
Where the document to be filed
electronically contains metadata that is
confidential or protected from
disclosure by a legal privilege
(including, for example, the attorney-
client privilege), the filer may remove
such metadata from the document
before filing it electronically.

(3) File with the Secretary’s Office an
unredacted hard copy version of the
materials that contains the proprietary
information and clearly marks each page
of the unredacted confidential version
with a header stating “Confidential
Version.” The unredacted version must
be filed on the same day as the redacted
version.

(4) Serve one hard copy of the filed
unredacted materials and one hard copy
of the filed redacted materials on the
attorney of record for each party to the
proceeding, or, where a party is not
represented by an attorney, each party
to the proceeding either by hand
delivery, overnight delivery, or email,
together with a proof of such service in
accordance with the requirements of
§§1.47(g) and 1.735(f)(1) through (3);

b) Except as provided in paragraph
(c) of this section, materials marked as
proprietary may be disclosed solely to
the following persons, only for use in
prosecuting or defending a party to the
complaint action, and only to the extent
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necessary to assist in the prosecution or
defense of the case:

(1) Counsel of record representing the
parties in the complaint action and any
support personnel employed by such
attorneys;

(2) Officers or employees of the
opposing party who are named by the
opposing party as being directly
involved in the prosecution or defense
of the case;

(3) Consultants or expert witnesses
retained by the parties;

(4) The Commission and its staff; and

(5) Court reporters and stenographers
in accordance with the terms and
conditions of this section.

(c) The Commission will entertain,
subject to a proper showing under
§ 0.459 of this chapter, a party’s request
to further restrict individuals’ access to
proprietary information. Pursuant to
§ 0.459 of this chapter, the other parties
will have an opportunity to respond to
such requests. Requests and responses
to requests may not be submitted by
means of the Commission’s Electronic
Comment Filing System but instead
must be filed under seal with the Office
of the Secretary.

(d) The individuals identified above
in paragraph (b)(1) through (3) shall not
disclose information designated as
proprietary to any person who is not
authorized under this section to receive
such information, and shall not use the
information in any activity or function
other than the prosecution or defense in
the case before the Commission. Each
individual who is provided access to the
information shall sign a notarized
statement affirmatively stating that the
individual has personally reviewed the
Commission’s rules and understands the
limitations they impose on the signing
party.

(e) No copies of materials marked
proprietary may be made except copies
to be used by persons designated in
paragraphs (b)(1) through (3) and (c) of
this section. Each party shall maintain
a log recording the number of copies
made of all proprietary material and the
persons to whom the copies have been
provided.

(f) Upon termination of the formal
complaint proceeding, including all
appeals and petitions, all originals and
reproductions of any proprietary
materials, along with the log recording
persons who received copies of such
materials, shall be provided to the
producing party. In addition, upon final
termination of the proceeding, any notes
or other work product derived in whole
or in part from the proprietary materials
of an opposing or third party shall be
destroyed.

m 6. Section 1.732 is amended by
removing paragraph (e) and
redesignating paragraphs (f) through (h)
as (e) through (g) and revising them to
read as follows:

§1.732 Other Required Written
Submissions.
* * * * *

(e) Initial briefs shall be no longer
than twenty-five pages. Reply briefs
shall be no longer than ten pages. Either
on its own motion or upon proper
motion by a party, the Commission staff
may establish other page limits for
briefs.

(f) The Commission may require the
parties to submit any additional
information it deems appropriate for a
full, fair, and expeditious resolution of
the proceeding, including affidavits and
exhibits.

(g) The parties shall submit a joint
statement of stipulated facts, disputed
facts, and key legal issues no later than
two business days prior to the initial
status conference, scheduled in
accordance with the provisions of
§1.733(a).

m 7. Section 1.733 is amended by
revising paragraphs (f)(1) and (2) to read
as follows:

§1.733 Status conference.

* * * * *

(f]***

(1) Submit a joint proposed order
memorializing the oral rulings made
during the conference to the
Commission by midnight, Eastern Time,
on the business day following the date
of the status conference, or as otherwise
directed by Commission staff. In the
event the parties in attendance cannot
reach agreement as to the rulings that
were made, the joint proposed order
shall include the rulings on which the
parties agree, and each party’s
alternative proposed rulings for those
rulings on which they cannot agree.
Commission staff will review and make
revisions, if necessary, prior to signing
and filing the submission as part of the
record. The proposed order shall be
filed using the Commission’s Electronic
Comment Filing System; or

(2) Pursuant to the requirements of
paragraph (e) of this section, submit to
the Commission by midnight, Eastern
Time, on the third business day
following the status conference or as
otherwise directed by Commission staff
either:

* * * * *

m 8. Section 1.734 is amended by
removing paragraph (d) and revising
paragraph (c) to read as follows:

§1.734 Specifications as to pleadings,
briefs, and other documents; subscription.
* * * * *

(c) The original of all pleadings and
other submissions filed by any party
shall be signed by the party, or by the
party’s attorney. The signing party shall
include in the document his or her
address, telephone number, email
address, and the date on which the
document was signed. Copies should be
conformed to the original. Unless
specifically required by rule or statute,
pleadings need not be verified. The
signature of an attorney or party, in
accordance with the requirements of
§1.52, shall be a certificate that the
attorney or party has read the pleading,
motion, or other paper; that to the best
of his or her knowledge, information,
and belief formed after reasonable
inquiry, it is well grounded in fact and
is warranted by existing law or a good
faith argument for the extension,
modification, or reversal of existing law;
and that it is not interposed solely for
purposes of delay or for any other
improper purpose.

m 9. Section 1.735 is revised to read as
follows:

§1.735 Fee remittance; electronic filing;
copies; service; separate filings against
multiple defendants.

(a) Complaints may generally be
brought against only one named carrier;
such actions may not be brought against
multiple defendants unless the
defendant carriers are commonly owned
or controlled, are alleged to have acted
in concert, are alleged to be jointly
liable to complainant, or the complaint
concerns common questions of law or
fact. Complaints may, however, be
consolidated by the Commission for
disposition.

(E) The complainant shall remit
separately the correct fee either by
check, wire transfer, or electronically, in
accordance with part 1, subpart G (see
§1.1106 of this chapter) and, shall file
an original copy of the complaint, using
the Commission’s Electronic Comment
Filing System, and, on the same day:

(1) If the complaint is filed against a
carrier concerning matters within the
responsibility of the International
Bureau (see §0.261 of this chapter),
serve, by email, a copy on the Chief,
Policy Division, International Bureau;
and

(2) If a complaint is addressed against
multiple defendants, pay a separate fee,
in accordance with part 1, subpart G
(see §1.1106), for each additional
defendant.

(c) The complainant shall serve the
complaint by hand delivery on either
the named defendant or one of the
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named defendant’s registered agents for
service of process on the same date that
the complaint is filed with the
Commission in accordance with the
requirements of paragraph (b) of this
section.

(d) Upon receipt of the complaint by
the Commission, the Commission shall
promptly send, by email, to each
defendant named in the complaint,
notice of the filing of the complaint. The
Commission shall send, by email, to
each defendant named in the complaint,
a copy of the complaint. The
Commission shall additionally send, by
email, to all parties, a schedule detailing
the date the answer and any other
applicable pleading will be due and the
date, time, and location of the initial
status conference.

(e) Parties shall provide hard copies of
all submissions to staff in the Market
Disputes Resolution Division of the
Enforcement Bureau upon request.

(f) All subsequent pleadings and
briefs filed in any formal complaint
proceeding, as well as all letters,
documents, or other written
submissions, shall be filed using the
Commission’s Electronic Comment
Filing System. In addition, all pleadings
and briefs filed in any formal complaint
proceeding, as well as all letters,
documents, or other written
submissions, shall be served by the
filing party on the attorney of record for
each party to the proceeding, or, where
a party is not represented by an
attorney, each party to the proceeding
either by hand delivery, overnight
delivery, or email, together with a proof
of such service in accordance with the
requirements of § 1.47(g). Service is
deemed effective as follows:

(1) Service by hand delivery that is
delivered to the office of the recipient
by 5:30 p.m., local time of the recipient,
on a business day will be deemed
served that day. Service by hand
delivery that is delivered to the office of
the recipient after 5:30 p.m., local time
of the recipient, on a business day will
be deemed served on the following
business day;

(2) Service by overnight delivery will
be deemed served the business day
following the day it is accepted for
overnight delivery by a reputable
overnight delivery service; or

(3) Service by email that is fully
transmitted to the office of the recipient
by 5:30 p.m., local time of the recipient,
on a business day will be deemed
served that day. Service by email that is
fully transmitted to the office of the
recipient after 5:30 p.m., local time of
the recipient, on a business day will be
deemed served on the following
business day.

(g) Supplemental complaint
proceedings. Supplemental complaints
filed pursuant to § 1.722 shall conform
to the requirements set forth in this
section, except that the complainant
need not submit a filing fee, and the
complainant may effect service pursuant
to subsection (e) and (f) of this section
rather than paragraph (c) of this section.
m 10. Section 1.1403 is amended by
revising paragraph (d) to read as
follows:

§1.1403 Duty to provide access;
modifications; notice of removal, increase
or modification; petition for temporary stay;
and cable operator notice.

* * * * *

(d) A cable television system operator
or telecommunications carrier may file
a “Petition for Temporary Stay” of the
action contained in a notice received
pursuant to paragraph (c) of this section
within 15 days of receipt of such notice.
Such submission shall not be
considered unless it includes, in concise
terms, the relief sought, the reasons for
such relief, including a showing of
irreparable harm and likely cessation of
cable television service or
telecommunication service, a copy of
the notice, and certification of service as
required by § 1.1404(b). The named
respondent may file an answer within 7
days of the date the Petition for
Temporary Stay was filed. No further
filings under this section will be
considered unless requested or
authorized by the Commission and no
extensions of time will be granted

unless justified pursuant to § 1.46.
* * * * *

m 11. Section 1.1404 is amended by
revising paragraph (a) to read as follows:

§1.1404 Complaint.

(a) The complaint shall contain the
name, address, telephone number, and
email address of the complainant; name,
address, telephone number, and email
address of the respondent; and a
verification (in accordance with the
requirements of § 1.52), signed by the
complainant or officer thereof if
complainant is a corporation, showing
complainant’s direct interest in the
matter complained of. Counsel for the
complainant may sign the complaint.
Complainants may join together to file
a joint complaint. Complaints filed by
associations shall specifically identify
each utility, cable television system
operator, or telecommunications carrier
who is a party to the complaint and
shall be accompanied by a document
from each identified member certifying
that the complaint is being filed on its
behalf.

* * * * *

W 12. Section 1.1408 is revised to read
as follows:

§1.1408 Fee remittance; electronic filing;
service; number of copies; form of
pleadings; and proprietary materials.

(a) The complainant shall remit
separately the correct fee either by
check, wire transfer, or electronically, in
accordance with part 1, subpart G (see
§1.1106) and, shall file an original copy
of the complaint, using the
Commission’s Electronic Comment
Filing System. The original of the
response and reply, as well as all other
written submissions, shall be filed with
the Commission using the Commission’s
Electronic Comment Filing System.
Service must be made in accordance
with the requirements of § 1.735(b), (c),
(e), and (f).

(b) All papers filed in the complaint
proceeding must be drawn in
conformity with the requirements of
§§1.49, 1.50, and 1.52.

(c) Any materials generated in the
course of a pole attachment complaint
proceeding may be designated as
proprietary by either party to the
proceeding or a third party if the party
believes in good faith that the materials
fall within an exemption to disclosure
contained in the Freedom of
Information Act (FOIA), 5 U.S.C.
552(b)(1) through (9). Any party
asserting confidentiality for such
materials must:

(1) Clearly mark each page, or portion
thereof, for which a proprietary
designation is claimed. If a proprietary
designation is challenged, the party
claiming confidentiality shall have the
burden of demonstrating, by a
preponderance of the evidence, that the
materials designated as proprietary fall
under the standards for nondisclosure
enunciated in the FOIA.

(2) File with the Commission, using
the Commission’s Electronic Comment
Filing System, a public version of the
materials that redacts any proprietary
information and clearly marks each page
of the redacted public version with a
header stating “Public Version.”” The
redacted document shall be machine-
readable whenever technically possible.
Where the document to be filed
electronically contains metadata that is
confidential or protected from
disclosure by a legal privilege
(including, for example, the attorney-
client privilege), the filer may remove
such metadata from the document
before filing it electronically.

(3) File with the Secretary’s Office an
unredacted hard copy version of the
materials that contains the proprietary
information and clearly marks each page
of the unredacted confidential version
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with a header stating “Confidential
Version.” The unredacted version must
be filed on the same day as the redacted
version.

(4) Serve one hard copy of the filed
unredacted materials and one hard copy
of the filed redacted materials on the
attorney of record for each party to the
proceeding, or, where a party is not
represented by an attorney, each party
to the proceeding either by hand
delivery, overnight delivery, or email,
together with a proof of such service in
accordance with the requirements of
§§1.47(g) and 1.735(f)(1) through (3) of
this chapter;

(d) Except as provided in paragraph
(e) of this section, materials marked as
proprietary may be disclosed solely to
the following persons, only for use in
prosecuting or defending a party to the
complaint action, and only to the extent
necessary to assist in the prosecution or
defense of the case:

(1) Counsel of record representing the
parties in the complaint action and any
support personnel employed by such
attorneys;

(2) Officers or employees of the
opposing party who are named by the
opposing party as being directly
involved in the prosecution or defense
of the case;

(3) Consultants or expert witnesses
retained by the parties;

(4) The Commission and its staff; and

(5) Court reporters and stenographers
in accordance with the terms and
conditions of this section.

(e) The Commission will entertain,
subject to a proper showing under
§ 0.459 of this chapter, a party’s request
to further restrict access to proprietary
information. Pursuant to § 0.459 of this
chapter, the other parties will have an
opportunity to respond to such requests.
Requests and responses to requests may
not be submitted by means of the
Commission’s Electronic Comment
Filing System but instead must be filed
under seal with the Office of the
Secretary.

(f) The individuals identified in
paragraphs (d)(1) through (3) of this
section shall not disclose information
designated as proprietary to any person
who is not authorized under this section
to receive such information, and shall
not use the information in any activity
or function other than the prosecution
or defense in the case before the
Commission. Each individual who is
provided access to the information shall
sign a notarized statement affirmatively
stating that the individual has
personally reviewed the Commission’s
rules and understands the limitations
they impose on the signing party.

(g) No copies of materials marked
proprietary may be made except copies
to be used by persons designated in
paragraphs (d) and (e) of this section.
Each party shall maintain a log
recording the number of copies made of
all proprietary material and the persons
to whom the copies have been provided.

(h) Upon termination of the pole
attachment complaint proceeding,
including all appeals and petitions, all
originals and reproductions of any
proprietary materials, along with the log
recording persons who received copies
of such materials, shall be provided to
the producing party. In addition, upon
final termination of the proceeding, any
notes or other work product derived in
whole or in part from the proprietary
materials of an opposing or third party
shall be destroyed.

[FR Doc. 201428736 Filed 12—-11-14; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 229 and 697
[Docket No. 141002823-4999-02]
RIN 0648-BE57

Taking of Marine Mammals Incidental
to Commercial Fishing Operations and
Atlantic Coastal Fisheries Cooperative
Management Act Provisions; American
Lobster Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
amend the regulations implementing the
Atlantic Large Whale Take Reduction
Plan to modify the start date of the
Massachusetts Restricted Area to begin
on February 1, 2015, and to expand the
Massachusetts Restricted Area by 912
square miles. In addition, this rule will
revise the Federal lobster regulations to
be consistent with the revised start date
of the Massachusetts Restricted Area.
Recent Federal lobster regulations
closed the Outer Cape Lobster
Management Area to lobster trap fishing
from January 15 through March 15,
which is consistent with the lobster trap
haul-out period in the Atlantic States
Marine Fisheries Commission’s
Interstate Fishery Management Plan for
American Lobster. This rule would
adjust the Outer Cape Lobster

Management Area closure dates to
February 1 through March 31.

DATES: Effective December 12, 2014.

ADDRESSES: Copies of the supporting
documents for this action, as well as the
Atlantic Large Whale Take Reduction
Team meeting summaries and
supporting documents, may be obtained
from the Plan Web site (http://
www.greateratlantic.fisheries.noaa.gov/
protected/whaletrp/index.html) or by
writing to Kate Swails, NMFS, Greater
Atlantic Regional Fisheries Office,
Protected Resources Division, 55 Great
Republic Drive, Gloucester, MA 01930.

FOR FURTHER INFORMATION CONTACT: Kate
Swails, NMFS Greater Atlantic Regional
Fisheries, 978—-282-8481, Kate.Swails@
noaa.gov; or, Kristy Long, NMFS Office
of Protected Resources, 206-526—4792,
Kristy.Long@noaa.gov.

SUPPLEMENTARY INFORMATION:
Background

This final rule combines two
regulatory modifications that are
authorized under different statutes.
Specifically, this action amends the
regulations implementing: (1) The
Atlantic Large Whale Plan (Plan)
regulations found at 50 CFR part 229
under the authority of the MMPA; and
(2) the Federal American lobster Fishery
Management Plan regulations found at
50 CFR part 697 under the authority of
the Atlantic Coastal Fisheries
Cooperative Management Act.

NMFS published a final rule
implementing an amendment to the
Plan on June 27, 2014 (79 FR 36586) to
address large whale entanglement risks
associated with vertical line (or buoy
lines) from commercial trap/pot
fisheries. That amendment included
gear modifications, gear setting
requirements, a seasonal closure
(Massachusetts Restricted Area) and
gear marking for both the trap/pot and
the gillnet fisheries. The Massachusetts
Restricted Area is a seasonal closure
effective January 1 through April 30 for
all trap/pot fisheries. Trap/pot fisheries
account for the largest number of
vertical lines in the water column.

In September 2010, in consultation
with the Atlantic Large Whale Take
Reduction Team (Team), NMFS
developed protocols for considering
modifications or exemptions to the
regulations implementing the Plan.
Following these protocols, on August
18, 2014, the Massachusetts Division of
Marine Fisheries (DMF) submitted a
proposal to modify the Massachusetts
Restricted Area and exempt several
areas from the gear setting requirements
to address safety and economic
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concerns raised by Massachusetts
fishermen.

Review of Massachusetts Restricted
Area

The proposal submitted by DMF
contains two components:

(1) Modify the Massachusetts
Restricted Area (closure), which begins
on January 1, 2015 by:

O Modifying the timing and size of
the closure.

O Establishing gear stowage areas
during a portion of the closure.

(2) Establish several exemption areas
to the current minimum number of traps
per trawl requirement, which take effect
June 1, 2015.

O Exemption areas would include
portions of Southern New England
waters (Buzzards Bay, Vineyard Sound,
and Nantucket Sound) as well as state
waters north and east of Cape Cod.

Given the importance of addressing
the closure before it begins on January
1, 2015, and the time needed to
complete the analysis of the entire suite
of requests contained in the entire DMF
proposal, NMFS decided to address the
modifications to the closure and the
exemption of the minimum number of
traps per trawl requirements separately.

Changes to the Plan

This action modifies the start date of
the closure to begin on February 1, 2015
and expand the area by 912 square
miles. This action responds to
comments to improve the past action
while balancing risk reduction
considerations. Specifically, the action
decreases the number of affected vessels
and results in reductions in compliance
costs while maintaining the same
entanglement risk reduction as provided
in the June 2014 amendment to the
Plan.

At its October 1, 2014 meeting, the
Team discussed the requested
modifications to the closure, as well as
the creation of the trap/pot storage
areas. The discussion included a review
of the merits and analysis of the DMF
proposal utilizing NMFS’s co-
occurrence model. The model
incorporates information on geographic
and temporal variations in fishing effort
and the distribution of fishing line, as
well as whale sightings per unit of
survey effort, and identifies areas and
times at which whales and commercial
fishing gear are likely to co-occur. The
model’s final product is a set of
indicators that provide information on
factors that contribute to the risk of
entanglement at various locations and at
different points in time. These
indicators, in particular the number of
vertical lines in an area and the area’s

co-occurrence score, assumed to be
related to the relative entanglement risk
in different locations. They also provide
a basis for comparing the impact of
alternative management measures on
the potential for entanglements to occur.

NMFS compared the impacts of the
current and new closure areas for
conservation benefit using its co-
occurrence model and economic
analysis. The methods and data sources
used in this analysis are consistent with
those applied in the Final
Environmental Impact Statement (FEIS)
for the 2014 Plan amendments referred
to above. The changes to the closure
would allow approximately 125 vessels
to continue to fish during a lucrative
time of year for the fishing industry and
would require a slightly greater number
of vessels to suspend activity from
February through April. This is because
the new closure area is larger than the
current closure area, an increase of 912
square miles. On average, the new
closure area offers a similar reduction in
co-occurrence to that of the current
closure (38.2%) while providing less of
an economic burden. Therefore, this
action minimizes potential economic
impacts without increasing risk to large
whales.

At the conclusion of the October 1,
2014, meeting, the Team, by consensus,
recommended that we modify the
Massachusetts Restricted Area as
proposed by DMF. However, the Team
recommended that NMFS not act on
DMF’s proposed trap/pot storage areas.
The remainder of DMF’s proposal will
be analyzed and discussed with the
Team during its January 2015 meeting.
The Team will provide NMFS a
recommendation at that time on
whether to move forward with the
remaining components of the DMF
proposal.

Changes to American Lobster
Regulations

On April 7, 2014, NMFS published a
final rule (79 FR 19015) that
implemented the Outer Cape Area
lobster haul-out period. In that rule,
NMFS acknowledged in the preamble
that it might need to adjust the closure
dates if Massachusetts ultimately
requested a different time period (See
Response to Comment 22, 78 FR 35217,
June 12, 2013). Now that Massachusetts
has done so, the original Outer Cape
Area lobster closure dates would
become outdated and may create
unintended impacts to Federal lobster
fishers. For example, if NMFS did not
adjust the January 15 start date, Federal
lobster fishers would have to remove
their traps from the Outer Cape Area
two weeks earlier than the February 1

start date that exists in the
Massachusetts regulations and the Plan.
Therefore, in this rule, NMFS changes
the start date of the Outer Cape Lobster
Management Area closure dates from
January 15 to February 1. Further,
NMFS adjusts the end of the Outer Cape
Area haul-out period by two weeks from
March 15 to March 31, to continue with
a full two-month haul-out period as
dictated by the Commission. NMFS
considered extending the haul-out
period to April 30, to be consistent with
the Plan. However, the southwestern
portion of the Outer Cape Area is not
included in the Plan’s revised closure
area, and would be closed for an
additional month longer than the
Commission’s two-month haul-out
period. Accordingly, NMFS will simply
shift the Outer Cape Area haul-out
period dates ahead by two weeks. After
March 31, lobster trap fishermen in the
Massachusetts Restricted Area will be
held to the more restrictive Plan dates
through April 30.

Comments and Responses

NMFS published the proposed rule
amending the Plan in the Federal
Register on November 6, 2014 (79 FR
65918). Upon its publication, NMFS
issued a press email announcing the
rule; posted the proposed rule on the
Plan Web site; and notified affected
fishermen and interested parties via
several NMFS email distribution outlets.
The publication of the proposed rule
was followed by a 15-day public
comment period, which ended on
November 21, 2014. NMFS received
fourteen substantive comments via
electronic submission. All comments
received were thoroughly reviewed by
NMFS. Comments were in full support
of the action or in partial support of the
action with some concerns. The
comments addressed several topics,
including adequacy of the model, need
for enforcement of the closure, and
confusion over changes to the
Massachusetts Restricted Area closure
vs the Outer Cape Lobster Management
Area closure. The comments received
are summarized below, followed by
NMFS’s responses.

Adequacy of Co-occurrence Model

Comment 1: Several commenters
questioned the adequacy of the co-
occurrence model and the data used to
develop the model. They stated that the
data are several years old, may be
flawed, and may not accurately reflect
the current fishing effort in the area.

Response: We believe the information
in the model is accurate but does have
some limitations. We previously
provided model documentation
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describing the fishing effort data upon
which the model relies, including a
detailed discussion of the models
limitations. We plan on updating the
model with more current information as
time allows for future rulemakings. The
data used for this action are the same as
the data used for the June 27, 2014 final
rule implementing the most recent
amendment to the Plan(79 FR 36586).
This allows us to conduct a comparison
between the effects of the new closure
area verses the previously approved
closure area.

Enforcement

Comment 2: One commenter stated
that NMFS needs to do a better job
enforcing/supporting the Endangered
Species Act and not just rely on the
Marine Mammal Protection Act
measures to reduce entanglements with
lobster gear.

Response: Although NMFS agrees that
law enforcement is a critically
important component to the success of
its conservation measures, NMFS
disagrees with the claim that it relies
solely on the conservation measures
implemented through the Marine
Mammal Protection Act. NMFS has
allocated funding for enforcement of
take reduction plan regulations on an
annual basis through its Endangered
Species Act-based Joint Enforcement
Agreements (JEA) with its state partners
(Maine, New Hampshire, Massachusetts,
Rhode Island, and New Jersey). In
addition, over the past two years NMFS
has also provided additional funding set
aside for law enforcement to investigate
potential “hot spots.” Hot spots are
those areas identified as areas of
concern and in need of additional
enforcement.

Comment 3: One commenter stated
that there is a need for strict
enforcement of the February 1 date for
gear removal. The commenter stated
that the Plan’s requirements require
robust monitoring and enforcement
efforts.

Response: We agree that the efficacy
of the Plan depends on strong
monitoring and enforcement of the
regulations. We work closely with the
U.S. Coast Guard, NOAA Office of Law
Enforcement and state partners through
Joint Enforcement Agreements to
enforce the regulations and we will
continue to do so. We will also conduct
numerous outreach efforts to ensure the
industry knows of the impending
closure and the requirements to remove
gear.

Changes to Massachusetts Restricted
Area vs Outer Cape Lobster
Management Area

Comment 4: One commenter voiced
confusion over the conflicting dates of
the modified Massachusetts Restricted
Area closure and the adjustment of the
gear haul-out closure period for the
Outer Cape Lobster Management Area.

Response: The February 1-March 31
gear haul-out period in NMFS’s lobster
regulations does not conflict with the
February 1-April 30 modified
Massachusetts Restricted Area closure
period in NMFS’s large whale Plan
regulations. In short, the two closures
pertain to two different, albeit mostly
overlapping areas, which are being
closed for two separate reasons. The
different closure dates maintain the
distinction in their purpose, i.e., the
February 1-March 31 closure benefits
the lobster resource, while the February
1-April 30 closure benefits whales.
Where the lobster and whale areas
overlap, fishers will have to abide by
both closures, including the whale
closure during the month of April.

The final rule will adjust the
Massachusetts Restricted Area closure
area, consistent with the revised timing
and area proposed by the
Commonwealth of Massachusetts. The
revised closure area is expanded by 912
square miles and includes most, but not
all, of the Outer Cape Area. Under the
June 2014 large whale Plan final rule,
only the northern portion of the Outer
Cape Area remained within the
Massachusetts Restricted Area closure
area. Additionally, this action revises
the Massachusetts Restricted Area
closure period to more effectively align
with the co-occurrence model, by
shifting the closure period from January
1-April 30, to February 1-April 30.
Accordingly, we have also shifted the
two-month Outer Cape Area gear haul-
out period in the Federal lobster
regulations to fall within the three-
month Massachusetts Restricted Area
closure period.

Under the Federal lobster regulations,
the Outer Cape Area is subject to a gear
haul-out period, which requires all
Outer Cape Area lobster trap fishers to
remove their trap gear from this Area
from January 15—-March 15 each year.
These dates were adopted in the lobster
regulations because they match the
dates adopted for this purpose in the
Atlantic States Marine Fisheries
Commission’s Interstate Fishery
Management Plan for Lobster and are
consistent with those dates currently in
place by the Commonwealth of
Massachusetts. The intent of the haul-
out period is to facilitate the

enforcement of trap limits and is timed
when lobster trap fishing activity in the
area is at a relatively low level.

Before we adopted the gear haul-out
period into the Federal lobster
regulations, as recommended by the
Commission, the Commonwealth of
Massachusetts was considering shifting
the two-month Outer Cape Area haul-
out period in state waters from the
original January 15-March 15 period, to
February 1-March 31, to better address
the needs of the Outer Cape fishery.
Consequently, in the proposed rule for
this measure, NMFS considered and
sought comment on similarly shifting
the haul-out dates should Massachusetts
ultimately do so (see response to
Comment 22, 78 FR 35217). By the time
the final rule implementing the lobster
management action published in the
Federal Register (April 7, 2014, 79 FR
19015), Massachusetts had not changed
the gear haul-out period, so NMFS
implemented in that rule the dates that
were in place at the time in the
Massachusetts regulations (January 15—
March 15), to be consistent with the
Commonwealth and the Commission’s
Plan. At the time, the start and end dates
of the two-month gear haul-out period
fell within the initial four-month
Massachusetts Restricted Area closure
dates under consideration in the Plan
proposed rule (January 1-April 30). So,
the small portion of the Outer Cape Area
that overlapped into the initial
Massachusetts Restricted Area closure
area would continue to be closed to
lobster traps after the haul-out period
ended, under the Plan, because the
haul-out period would end before the
Plan closure period ends.

Since the lobster gear haul-out
regulations were implemented, the
Commonwealth has come forward with
a comprehensive revision to the
Massachusetts Restricted Area closure
area, which now includes all of the
Outer Cape Area, with the exception of
a small portion located west of 70
degrees north longitude, in Nantucket
Sound. The Massachusetts proposal also
shifts the closure dates for the
Massachusetts Restricted Area closure
to begin on February 1. Therefore, we
have adjusted the lobster regulations
governing the Outer Cape Area gear
haul-out period, so that Outer Cape
lobster trap fishers operating inside the
affected area would not be impacted by
the closure two weeks earlier due to the
fact that the Outer Cape Area gear haul-
out period is currently set for a January
15 closure. Additionally, we did not
extend the full three-month closure date
to the entire Outer Cape Area, because
we did not want to unnecessarily
impact trap fishers operating in the
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western portion of the Outer Cape Area,
which is outside of the modified
Massachusetts Restricted Area closure
area.

Upon receipt of the Massachusetts
proposal, NMFS assessed the impacts
associated with the revised closure area,
but did not formally assess the potential
impacts in the portion of the Outer Cape
Area that falls outside of the revised
closure area (that area west of 70
degrees north longitude). Additionally,
because the initial assessment on the
Outer Cape Area gear haul out-period
included only a variable two-month
period, NMFS did not have the
information needed to justify aligning
the entire Outer Cape Area gear haul-out
period with the three-month closure
period for the vertical line rule,
particularly because it could potentially
impact those fishers operating in April
in the portion of the Outer Cape Area
that falls outside the vertical line
closure area. Regardless, this final rule
revises the Outer Cape Area lobster trap
gear haul-out period to fall within the
Massachusetts Restricted Area closure
period. Therefore, when the gear haul-
out period ends on March 15, all traps/
pots (including lobster traps) will
remain prohibited in the Massachusetts
Restricted area through April 30, under
the Plan. Shifting the dates, but
maintaining the length of the two-month
gear haul-out period will prevent those
fishermen fishing in the Outer Cape
Area west of 70 degrees north longitude
from being subject to a three-month
closure, when not required under the
Plan.

NEPA/ESA Analysis

Comment 5: One commenter was
concerned with the analysis the Agency
conducted for this action under the
Endangered Species Act (ESA) and
National Environmental Policy Act
(NEPA) saying that it is not legally
sufficient. The commenter stressed that
future changes to the Plan must be
evaluated using a full and proper NEPA
analysis and reinitiation of the ESA
Section 7 consultation.

Response: We feel the analysis we
conducted for this action is sufficient.
After considering the proposed action,
new information and new
circumstances, we determined that it is
not necessary to supplement the 2014
Plan Final Environmental Impact
Statement (FEIS) and Record of Decision
(ROD) because: (1) the shift of the
closure in time/area and its impacts are
not substantially different from what
was originally considered and analyzed;
and (2) no new information or
circumstances exist that are
significantly different from when the

ROD was signed on June 20, 2014. The
FEIS and ROD remain valid to support
this action. NMFS has also determined
that it is not necessary to supplement
the American Lobster FMP 2014 FEIS
and ROD because: (1) there are no
additional impacts from shifting the
closure period by two weeks; and (2) no
new information or circumstances exist
that are significantly different from
when the ROD was signed on April 7,
2014. The FEIS and ROD remain valid
to support this action. Also, NMFS
believes that the changes to the rule
amending the Plan do not constitute a
modification to the operation of the Plan
that would cause an effect to ESA-listed
species or critical habitat not considered
in the previous consultations. Therefore,
the proposed measures do not meet the
triggers for reinitiation of consultation.
Should activities under this action
change or new information become
available that changes the basis for this
determination, then consultation should
be reinitiated.

Lack of Management Measures

Comment 6: One commenter was
concerned that there seems to be a lack
of policies for addressing climate
change through adaptive management
when protecting right whales. The
commenter suggests instead of shifting
the date of the closure to begin on
February 1 the Agency should manage
the area using Dynamic Area
Management procedures instead of
opening the whole area to fishing for the
whole month of January.

Response: As stated in response to
similar comments in the June 27, 2014
final rule, we acknowledge that it is
challenging to manage resources in the
face of changing environmental
conditions. The Plan is an evolving Plan
and should NMFS discover that
conservation measures are no longer
appropriate as a result of climate change
and shifting baselines, we have the
ability to make changes to the measures.

Comment 7: One commenter
supported the closure but wanted the
measures to extend to the gillnet fishery.

Response: As we have stated in
response to comments on the June 27,
2014 final rule, including gillnets in the
recent management measures was
analyzed in the FEIS and rejected (See
Chapter 3, Appendix 3—A of the May
2014 FEIS). The co-occurrence model
shows that 99% of the vertical lines
coastwide are from lobster trap/pot and
other trap/pot fisheries. For this reason,
we chose to focus this closure (and
recent management measures) on trap/
pot gear only.

Classification

The Office of Management and Budget
(OMB) has determined that this action
is not significant for the purposes of
Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce has
certified to the Chief Counsel for
Advocacy of the Small Business
Administration (SBA) that this final rule
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for this
certification was published with the
proposed rule and is not repeated here.
No comments were received regarding
the economic impact of this final rule.
As aresult, a final regulatory flexibility
analysis is not required and one was not
prepared.

The Assistant Administrator finds
good cause under 5 U.S.C. 553(d)(3) to
waive the 30-day delay in effectiveness.
The contents of this action serve to
remove existing commercial fishing
restrictions and to prevent negative
economic impacts from otherwise
occurring as the Massachusetts
Restricted Area would have been
effective beginning January 1, 2014.
Delaying the effectiveness of this rule is
contrary to the public interest, because
any delay will prevent the additional
fishery activities implemented by this
rule, thereby reducing revenues, and
providing no additional meaningful
benefit to large whales. Accordingly, the
30-day delay in effectiveness is both
unnecessary and contrary to the public
interest, and as such, this rule will
become effective immediately.

List of Subjects

50 CFR Part 229

Administrative practice and
procedure, Confidential business
information, Fisheries, Marine
mammals, Reporting and recordkeeping
requirements.

50 CFR Part 697
Fisheries, fishing.

Dated: December 8, 2014.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR parts 229 and 697 are
amended to read as follows:

PART 229—AUTHORIZATION FOR
COMMERCIAL FISHERIES UNDER THE
MARINE MAMMAL PROTECTION ACT
OF 1972

m 1. The authority citation for 50 CFR
part 229 continues to read as follows:
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Authority: 16 U.S.C. 1361 et seq.;
§229.32(f) also issued under 16 U.S.C. 1531
et seq.

m 2.In § 229.32, paragraph (c)(3) is
revised to read as follows:

§229.32 Atlantic large whale take
reduction plan regulations.
* * * * *

(C) * *x %

(3) Massachusetts Restricted Area—(i)
Area. The Massachusetts restricted area
is bounded by the following points
connected by straight lines in the order
listed, and bounded on the west by the
shoreline of Cape Cod, Massachusetts.

Point N. lat. W. long.
MRA1 ... 42°12 70°44’
MRA2 ... 42°12' 70°30’
MRAS3 ... 42°30° 70°30’
MRA4 ... 42°30’ 69°45’
MRAS ... 41°56.5’ 69°45’
MRAG6 ... 41°21.5 69°16’
MRA7 .... 41°15.3’ 69°57.9’

Point N. lat. W. long.
MRAS .... 41°20.3' 70°00"
MRA9 .... 41°40.2 70°00"

(ii) Closure. From February 1 to April
30, it is prohibited to fish with, set, or
possess trap/pot gear in this area unless
stowed in accordance with § 229.2.

(iii) Area-specific gear or vessel
requirements. From May 1 through
January 31, no person or vessel may fish
with or possess trap/pot gear in the
Massachusetts Restricted Area unless
that gear complies with the gear
marking requirements specified in
paragraph (b) of this section, the
universal trap/pot gear requirements
specified in paragraph (c)(1) of this
section, and the area-specific
requirements listed in (c)(2) of this
section, or unless the gear is stowed as
specified in § 229.2.

* * * * *

PART 697—ATLANTIC COASTAL
FISHERIES COOPERATIVE
MANAGEMENT

m 3. The authority citation for part 697
continues to read as follows:

Authority: 16 U.S.C. 5101 et seq.

m 4.In §697.7, revise paragraph
(c)(1)(xxx) introductory text to read as
follows:

§697.7 Prohibitions.

* * * * *

(C) * x %

(1) * *x %

(xxx) Outer Cape Area seasonal
closure. The Federal waters of the Outer
Cape Area shall be closed to lobster
fishing with traps by Federal lobster
permit holders from February 1 through
March 31.

* * * * *
[FR Doc. 2014-29195 Filed 12-11-14; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

SMALL BUSINESS ADMINISTRATION
2 CFR Part 2700

13 CFR Parts 103, 124 and 134
RIN 3245-AG40

Agent Revocation and Suspension
Procedures

AGENCY: Small Business Administration.

ACTION: Proposed rule; notice of
extension of comment period.

SUMMARY: On October 16, 2014, the U.S.
Small Business Administration (SBA or
Agency) proposed detailed procedures
for the suspension and revocation of an
Agent’s privilege to do business with
the United States Small Business
Administration (SBA). SBA provided a
60-day comment period ending on
December 15, 2014. In this notice, SBA
is extending the comment period an
additional 60 days to February 14, 2015.

DATES: The comment period for the
proposed rule published on October 16,
2014, at 79 FR 62060, is extended
through February 14, 2015.

ADDRESSES: You may submit comments,
identified by RIN: 3245—-AG40 by any of
the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail/Hand Delivery/Courier: Debra L.
Mayer, Chief, Supervision and
Enforcement, Office of Credit Risk
Management, 409 Third Street SW., 8th
Floor, Washington, DC 20416.

SBA will post all comments to this
proposed rule without change on
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at www.regulations.gov, you
must submit such information to Debra
L. Mayer, Chief, Supervision and
Enforcement, Office of Credit Risk
Management, 409 Third Street SW., 8th
Floor, Washington, DC 20416 or send an
email to debra.mayer@sba.gov.
Highlight the information that you
consider to be CBI and explain why you

believe SBA should hold this
information as confidential. SBA will
review the information and make the
final determination whether it will
publish the information.

FOR FURTHER INFORMATION CONTACT:
Debra L. Mayer, Chief, Supervision and
Enforcement, Office of Credit Risk
Management, 202—-205-7577, email:
debra.mayer@sba.gov.

SUPPLEMENTARY INFORMATION: In the
proposed rule (79 FR 62060), SBA
sought public comment on proposed
detailed procedures for the suspension
and revocation of an Agent’s privilege to
do business with the United States
Small Business Administration (SBA)
within a single Part of the Code of
Federal Regulations; removing 8(a)
program specific procedures for Agent
suspension and revocation; clarifying
existing and related regulations as to
suspension, revocation, and debarment;
and removing Office of Hearings and
Appeals jurisdiction over Agent
suspensions and revocations and
government-wide debarment and
suspension actions. The proposed rule
would also conform SBA suspension
and revocation procedures for Agents
with general government-wide non-
procurement suspension and debarment
procedures. SBA provided a 60-day
comment period ending on December
15, 2014.

SBA has received requests for an
extension of the comment period from
two trade associations that represent
participants in SBA’s business loan
programs and one comment on the
substance of the proposed rule. SBA
believes that the Agency and affected
parties will benefit from more public
input before it finalizes any changes.
Therefore, SBA is extending the
comment period through February 14,
2015. This will also give more time to
affected businesses and interested
parties to review the proposed changes
and prepare their comments to the
proposed rule.

Dated: December 5, 2014.
Ann Marie Mehlum,

Associate Administrator, Office of Capital
Access.

[FR Doc. 2014-29142 Filed 12-11-14; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2014-0870; Airspace
Docket No. 14-AWP-7]

Proposed Establishment of Class E
Airspace; Maxwell, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at the
Maxwell VHF Omni-Directional Radio
Range Tactical Air Navigation Aid
(VORTAC), Maxwell, CA, to facilitate
vectoring of Instrument Flight Rules
(IFR) aircraft under control of Oakland
Air Route Traffic Control Center
(ARTCC). The FAA is proposing this
action to enhance the safety and
management of aircraft operations
within the National Airspace System.
DATES: Comments must be received on
or before January 26, 2015.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590;
telephone (202) 366—9826. You must
identify FAA Docket No. FAA-2014—
0870; Airspace Docket No. 14—AWP-7,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Steve Haga, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4563.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
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environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2014-0870 and Airspace Docket No. 14—
AWP-7) and be submitted in triplicate
to the Docket Management System (see
““ADDRESSES” section for address and
phone number). You may also submit
comments through the Internet at http://
www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2014-0870 and
Airspace Docket No. 14-AWP-07". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/air
traffic/publications/airspace
amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by establishing Class E
en route domestic airspace extending
upward from 1,200 feet above the
surface at the Maxwell VORTAC
navigation aid, Maxwell, CA. This
action would contain aircraft while in
IFR conditions under control of Oakland
ARTCC by vectoring aircraft from en
route airspace to terminal areas.

Class E airspace designations are
published in paragraph 6006, of FAA
Order 7400.9Y, dated August 6, 2014,
and effective September 15, 2014, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish controlled airspace at the
Maxwell VORTAC, Maxwell, CA.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9Y, Airspace
Designations and Reporting Points,
dated August 6, 2014, and effective
September 15, 2014 is amended as
follows:

Paragraph 6006 En Route Domestic
Airspace Areas.
* * * * *

AWP CA E6 Maxwell, CA [New]

Maxwell VORTAC, CA

(Lat. 39°19°03” N., long. 122°13’18” W.)

That airspace extending upward from
1,200 feet above the surface within an area
bounded by a line beginning at lat. 39°42"30”
N., long. 124°25’58” W.; to lat. 39°40°00” N.,
long. 124°06’00” W.; to lat. 40°05°00” N.,
long. 120°00°00” W.; to lat. 39°33’00” N.,
long. 120°18’00” W.; to lat. 38°27°00” N.,
long. 123°23’00” W.; to lat. 38°59’30” N.,
long. 124°00°00” W.; thence to the point of
beginning.

Issued in Seattle, Washington, on
December 2, 2014.

Clark Desing,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2014-29185 Filed 12-11-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2014-0871; Airspace
Docket No. 14—AWP-8]

Proposed Establishment of Class E
Airspace; Coaldale, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at the
Coaldale VHF Omni-Directional Radio
Range Tactical Air Navigation Aid
(VORTAQ), Coaldale, NV, to facilitate
vectoring of Instrument Flight Rules
(IFR) aircraft under control of Oakland
Air Route Traffic Control Center
(ARTCC). The FAA is proposing this
action to enhance the safety and
management of aircraft operations
within the National Airspace System.
DATES: Comments must be received on
or before January 26, 2015.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590; telephone (202)
366-9826. You must identify FAA
Docket No. FAA-2014-0871; Airspace
Docket No. 14—-AWP-8, at the beginning
of your comments. You may also submit
comments through the Internet at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Steve Haga, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4563.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2014-0871 and Airspace Docket No. 14—
AWP-8) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at http://
www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2014-0871 and
Airspace Docket No. 14—-AWP-8". The

postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/air
traffic/publications/airspace_
amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by establishing Class E
en route domestic airspace extending
upward from 1,200 feet above the
surface at the Coaldale VORTAC
navigation aid, Coaldale, NV. This
action would contain aircraft while in
IFR conditions under control of Oakland
ARTCCs by vectoring aircraft from en
route airspace to terminal areas.

Class E airspace designations are
published in paragraph 6006, of FAA
Order 7400.9Y, dated August 6, 2014,
and effective September 15, 2014, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation

listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish controlled airspace at the
Coaldale VORTAC, Coaldale, NV.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9Y, Airspace
Designations and Reporting Points,
dated August 6, 2014, and effective
September 15, 2014 is amended as
follows:

Paragraph 6006 En Route Domestic
Airspace Areas.
* * * * *

AWP NV E6 Coaldale, NV [New]

Coaldale VORTAC, NV
(Lat. 38°00"12” N., long. 117°46’14” W.)

That airspace extending upward from
1,200 feet above the surface within an area
bounded by a line beginning at lat. 39°39'28”
N., long. 117°59’55” W.; to lat. 37°55"11” N.,
long. 117°53’37” W.; to lat. 38°13’30” N.,
long. 117°16’30” W.; to lat. 38°05°00” N.,
long. 117°16’00” W.; to lat. 37°53’00” N.,
long. 117°05’41” W.; to lat. 37°33’00” N.,
long. 117°05"41” W.; to lat. 37°26’30” N.,
long. 117°04’33” W.; to lat. 37°2200” N.,
long. 117°00°30” W.; to lat. 37°12°00” N.,
long. 117°20°00” W.; to lat. 37°12°02” N.,
long. 117°53’49” W.,; to lat. 37°12’00” N.,
long. 118°35’00” W.; to lat. 36°08’00” N.,
long. 118°35’00” W.; to lat. 36°08°00” N.,
long. 118°52°00” W.; to lat. 37°47'57” N.,
long. 120°2200” W.; to lat. 38°53’30” N.,
long. 119°49°00” W.; thence to the point of
beginning.

Issued in Seattle, Washington, on
December 2, 2014.
Clark Desing,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2014—29184 Filed 12—11-14; 8:45 am]
BILLING CODE 4910-13-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 201
[Docket No. 2014-07]

Exemption to Prohibition on
Circumvention of Copyright Protection
Systems for Access Control
Technologies

AGENCY: U.S. Copyright Office, Library
of Congress.

ACTION: Notice of proposed rulemaking.

SUMMARY: The United States Copyright
Office is conducting the sixth triennial
rulemaking proceeding under the Digital
Millennium Copyright Act (“DMCA”)
concerning possible exemptions to the
DMCA’s prohibition against
circumvention of technological

measures that control access to
copyrighted works. On September 17,
2014, the Office published a Notice of
Inquiry requesting petitions for
proposed exemptions, and it has
received forty-four petitions in
response. With this Notice of Proposed
Rulemaking, the Office is initiating
three rounds of public comment on
exemptions proposed in the petitions.
Interested parties are invited to make
full legal and evidentiary submissions
in support of or opposition to the
proposed exemptions, in accordance
with the requirements set forth below.
The Office is providing a “long
comment” form for this purpose. The
Office is also offering members of the
public the opportunity to express
general support for or opposition to any
of the proposals via a “short comment”
form. Commenters should carefully
review the legal and evidentiary
standards for the granting of exemptions
under the DMCA, which are set forth in
the September Notice of Inquiry.
Commenters should also review the
guidance provided in this document
regarding specific areas of legal and
factual interest with respect to each
proposed exemption or category of
exemptions, and the types of evidence
that commenters may wish to submit for
the record. This document also provides
information concerning the
recommended format and content for
submissions, including documentary
and multimedia evidence.

DATES: Initial written comments
(including documentary evidence) and
multimedia evidence from proponents
and other members of the public who
support the adoption of a proposed
exemption, as well as parties that
neither support nor oppose an
exemption but seek to share pertinent
information about a proposal, are due
February 6, 2015. Written response
comments (including documentary
evidence) and multimedia evidence
from those who oppose the adoption of
a proposed exemption are due March
27, 2015. Written reply comments from
supporters of particular proposals and
parties that neither support nor oppose
a proposal are due May 1, 2015.

ADDRESSES: The Copyright Office
strongly prefers that written comments
be submitted electronically using the
comment submission page on the
Copyright Office Web site at http://
www.copyright.gov/1201/. Commenters
are required to provide separate
submissions for each proposed class
during each stage of the public comment
period. Although a single comment may
not encompass more than one proposed

class, the same party may submit
comments on multiple classes.

As noted, the Office is providing two
comment forms on its Web site: A long
form for those who wish to provide a
full legal and evidentiary basis for their
position in support of or opposition to
a proposed exemption, and a short form
for those who wish briefly to express
general support for or opposition to a
proposed exemption. The formats and
content of these forms are described in
the SUPPLEMENTARY INFORMATION section
below. Long form comments should be
submitted together with any
documentary evidence. To meet
accessibility standards, written
comments and all associated
documentary evidence (but not
multimedia evidence, as discussed
below) must be uploaded in a single file
in either Portable Document File (PDF)
format that contains searchable,
accessible text (not an image); Microsoft
Word; WordPerfect; Rich Text Format
(RTF); or ASCII text file format (not a
scanned document). The maximum file
size is 6 megabytes (MB). The name of
the submitter (and organization) should
appear on both the submission form and
the face of the comment.

Commenters submitting long form
comments may also separately submit
multimedia evidence, as further
explained in the SUPPLEMENTARY
INFORMATION section below. Commenters
submitting multimedia evidence should
so indicate on the first page of their
written submission. Multimedia
evidence should not be uploaded via the
Web site; instead, it should be delivered
to the Office, together with a hard copy
of the written comment, on a CD-ROM,
DVD-ROM, or flash drive in one of the
acceptable file formats listed on the
Copyright Office Web site at http://
copyright.gov/eco/help-file-types.html.
The disc or flash drive should be
labeled with the name of the submitter
and the number of the proposed class to
which the evidence pertains. The file
name of each file contained on the disc
or flash drive should consist of the
submitter’s name, followed by the
proposed class number and exhibit
number, in the following format: ““Jane
Smith Class 1 Ex. 1.” Multimedia
evidence may be submitted either by
U.S. mail addressed to Copyright Office,
Office of General Counsel, P.O. Box
70400, Washington, DC 20024, or by
hand delivery to Room LM—403 of the
Copyright Office in the James Madison
Memorial Building of the Library of
Congress, 101 Independence Ave. SE.,
Washington, DC 20540. In either case, to
ensure proper delivery, the package
should be clearly labeled ““Attention:
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Office of General Counsel—Section
1201 Proceeding.”

All written comments and
documentary evidence will be posted
publicly on the Copyright Office Web
site in the form in which they are
received. Depending upon technological
constraints and other factors, the Office
may also post some or all multimedia
evidence on its Web site, with the
remainder made available for inspection
and copying at the Office upon written
email request to the Office of General
Counsel using the contact information
provided below. If a commenter cannot
meet a particular submission
requirement, the commenter should
contact the Copyright Office using the
contact information provided below.

FOR FURTHER INFORMATION CONTACT:
Jacqueline C. Charlesworth, General
Counsel and Associate Register of
Copyrights, by email at jecharlesworth@
loc.gov or by telephone at 202-707—
8350; Sarang V. Damle, Special Advisor
to the General Counsel, by email at
sdam@Ioc.gov or by telephone at 202—
707-8350; or Stephen Ruwe, Attorney-
Advisor, by email at sruwe@Joc.gov or
by telephone at 202-707-8350.

SUPPLEMENTARY INFORMATION: On
September 17, 2014, the Copyright
Office published a Notice of Inquiry
(“September Notice”) in the Federal
Register to initiate the sixth triennial
rulemaking proceeding under 17 U.S.C.
1201(a)(1) to determine whether there
are any classes of copyrighted works for
which noninfringing uses are, or in the
next three years are likely to be,
adversely affected by the prohibition on
circumvention of technological
protection measures (“TPMs”) that
control access to copyrighted works
(sometimes also referred to as ‘‘access
controls”’).! The September Notice
invited interested parties to submit
petitions for proposed exemptions that
set forth the essential elements of the
exemption.?

The Office received forty-four
petitions in response to the September
Notice, which are posted on the
Copyright Office Web site.? With this
Notice of Proposed Rulemaking, the
Office is initiating three rounds of
public written comment regarding the
proposed exemptions.

179 FR 55687 (Sept. 17, 2014).

2]d. at 55692-93.

3 See http://copyright.gov/1201/2014/petitions/.
References to these petitions in this document are
by party name followed by ‘“Pet.” Where a single
party has filed multiple petitions, the reference will
include the party name and a short description of
the relevant proposal (e.g., “EFF Jailbreaking Pet.”).

I. Written Comments

Persons wishing to address proposed
exemptions in written comments should
carefully review the September Notice
to familiarize themselves with the
substantive legal and evidentiary
standards for the granting of an
exemption under section 1201(a)(1).4 In
addressing factual matters, commenters
should be aware that the Office favors
specific, “real-world” examples
supported by evidence over speculative,
hypothetical observations. For example,
a proponent seeking to demonstrate that
a TPM is having or is likely to have
adverse effects should provide detailed
evidence of actual noninfringing uses
that are precluded by the TPM, rather
than conclusory declarations or isolated
harms. Likewise, an opponent seeking
to establish, for instance, that alternative
means of accessing the work obviate the
need for an exemption should provide
specific and detailed evidence of such
alternatives rather than unsupported
assertions.

Commenters’ legal analysis should
explain why the proposal meets or fails
to meet the criteria for an exemption
under section 1201(a)(1), including,
without limitation, why the uses sought
are or are not noninfringing as a matter
of law. The legal analysis should also
identify and discuss statutory or other
legal provisions that could impact the
necessity for or scope of the proposed
exemption (for example, the Unlocking
Consumer Choice and Wireless
Competition Act (“Unlocking Act”),5 or
17 U.S.C. 117). Legal assertions should
be supported by statutory citations,
relevant case law, and other pertinent
authority.

The Office is accepting comments in
two ways. First, commenters who wish
to provide a legal and evidentiary basis
for their position may submit comments
in a long form format as set forth below.
To assist participants, the Office has
posted a recommended form for such
longer submissions on its Web site at
http://copyright.gov/1201/.

Second, for those commenters who
wish only to briefly express general
support for or opposition to a proposed
exemption, the Office has provided a
short form for single-page comments,
also available at http://copyright.gov/
1201/, which may be completed and
uploaded to the Office’s Web site.

The deadlines for each round of
submissions are set forth in the DATES
section above. Commenting parties
should be aware that rather than reserve
time for potential extensions of time to

479 FR at 55689-91.
5Pub. L. 113-144, sec. 2(b)—(c), 128 Stat. 1751,
1751-52 (2014).

file comments, the Office has already
established what it believes to be the
most generous possible deadlines
consistent with the goal of concluding
the triennial proceeding in a timely
fashion.

To ensure a clear and definite record
for each of the proposals, as explained
in the September Notice, both long form
and short form commenters are required
to provide a separate submission for
each proposed class during each stage
of the public comment period. Although
a single comment may not address more
than one proposed class, the same party
may submit multiple written comments
on different proposals. For example, a
commenter may not submit a single
comment addressing both Class 7 and
Class 8, but may submit two comments
addressing each separately. The Office
acknowledges that the requirement of
separate submissions may require
commenters to repeat certain
information across multiple
submissions, but the Office believes that
the administrative benefits for both
participants and the Office of creating a
self-contained, separate record for each
proposal will be worth the modest
amount of added effort.®

The first round of public comment is
limited to submissions from the
proponents (i.e., those parties who
proposed exemptions during the
petition phase) and other members of
the public who support the adoption of
a proposed exemption, as well as any
members of the public who neither
support nor oppose an exemption but
seek only to share pertinent information
about a specific proposal.” Proponents
of exemptions—as well as supporters—
should present their complete
affirmative case for an exemption during
the initial round of public comment,
including all legal and evidentiary
support for the proposal. Those who
neither support nor oppose an
exemption but seek to offer relevant
evidence in response to a proposal
should also file comments in the initial
round.

Members of the public who oppose an
exemption should present the full legal
and evidentiary basis for their
opposition in the second round of
public comment.

The third round of public comment
will be limited to proponents and
supporters of particular proposals, and
those who neither support nor oppose a
proposal, in either case who seek to
reply to points made in the earlier

6 See 79 FR at 55692.

7 These submissions may suggest refinements to
the proposed exemptions, but may not propose
entirely new exemptions.
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rounds of comments. Reply comments
should not raise new issues, but should
instead be limited to addressing
arguments and evidence presented by
others.

Parties seeking to make submissions
who believe they cannot adhere to the
guidelines set forth in this notice should
contact the Office, using the contact
information above, to discuss their
concern.

Long Form Comment Guidelines

Commenters who wish to submit long
form comments are strongly encouraged
to use the long comment form template
available on the Office’s Web site at
http://copyright.gov/1201/. Long form
comments should be limited to 25 pages
in length (which may be single-spaced
but should be in at least 12-point type),
not including any documentary
evidence attached to the comment.

Proponents’ initial comments should,
at a minimum, address the below points
in separately labeled sections, as
indicated below and set forth on the
long comment form template. Others
who wish to provide a legal and/or
evidentiary submission in support of or
in opposition to an exemption should
follow the same format, as should those
submitting reply comments. While, as
noted, proponents should complete
each portion of the long form in making
their initial submission, other
commenters (including reply
commenters) may note “N/A” in any
substantive section of the template that
they do not wish to complete.

e Commenter Information. Identify
the commenter, and, if desired, provide
a means for others to contact the
submitter or an authorized
representative of the submitter by email
and/or telephone. (Parties should keep
in mind that any private, confidential,
or personally identifiable information
appearing in their submissions will be
accessible to the public.)

e Proposed Class Addressed. Identify
the proposed exemption the comment
addresses by the number and name of
the class set forth in this Notice of
Proposed Rulemaking (e.g., “Proposed
Class 7: Audiovisual works—
noncommercial remix videos).

e Overview. Provide a brief, general
explanation of the circumvention
activity sought to be exempted or
opposed and why.

e Technological Protection
Measure(s) and Method(s) of
Circumvention. Describe the TPM(s)
that control access to the work and
method(s) of circumvention. The
description should provide sufficient
information to allow the Office to
understand the nature and basic

operation of the relevant technologies,
as well as how they are disabled or
bypassed.

o Asserted Noninfringing Use(s).
Explain the asserted noninfringing
use(s) of copyrighted works said to be
facilitated by the proposed exemption.
Commenters should provide an
evidentiary basis to support their
arguments regarding noninfringing uses,
including discussion or refutation of
specific examples of such uses and, if
available, relevant documentary and/or
multimedia evidence. This section
should identify all statutory provisions,
case law, and/or other legal authority
the commenter wishes the Office to
consider in connection with the analysis
of whether the asserted uses are
noninfringing.

e Adverse Effects. Explain whether
the inability to circumvent the TPM(s)
at issue has or is likely to have adverse
effects on the asserted noninfringing
use(s). The adverse effects can be
current, or may be adverse effects that
are likely to occur during the next three
years, or both. Commenters should also
address potential alternatives that
permit users to engage in the asserted
noninfringing use(s) without the need
for circumvention. Commenters should
provide an evidentiary basis to support
their arguments regarding asserted
adverse effects, including discussion or
refutation of specific examples of such
uses and, if available, relevant
documentary or multimedia evidence.
This section should identify all
statutory provisions, case law, and/or
other legal authority the commenter
wishes the Office to consider in
connection with the analysis of the
claimed adverse effects.

e Statutory Factors. Evaluate the
proposed exemption in light of each of
the statutory factors set forth in 17
U.S.C. 1201(a)(1)(C): (i) The availability
for use of copyrighted works; (ii) the
availability for use of works for
nonprofit archival, preservation, and
educational purposes; (iii) the impact
that the prohibition on the
circumvention of TPMs applied to
copyrighted works has on criticism,
comment, news reporting, teaching,
scholarship, or research; (iv) the effect
of circumvention of TPMs on the market
for or value of copyrighted works; and
(v) any other factor that may be
appropriate for the Librarian to consider
in evaluating the exemption. This
section should identify all statutory
provisions, case law, and/or other legal
authority the commenter wishes the
Office to consider in connection with
the analysis of these factors.

e Documentary evidence.
Commenters are encouraged to submit

documentary evidence to support or
illustrate the information and arguments
addressed in the written comments. As
indicated in the ADDRESSES section
above, such documentary evidence must
be attached to the written comment
(though it does not count towards the
25-page limit).

e Multimedia evidence. Commenters
are also encouraged, when feasible, to
submit multimedia evidence to support
or illustrate relevant technologies or
points made in written comments.
Multimedia evidence must be submitted
separately via mail or hand-delivered to
the Office and must be contained on
specified digital media, in an approved
file format, and appropriately labeled, as
described in the ADDRESSES section
above. Where possible and permissible
to post the multimedia submission on a
publicly accessible Web site,
commenters may wish to include a link
to the materials in their comments
(although providing such a link is not a
substitute for the submission of a
physical copy to the Office for inclusion
in the official record). As noted above,
the Office may post some or all
multimedia evidence to its Web site,
depending upon file types and sizes,
overall volume, and other constraints.
To the extent a multimedia submission
is not made available on the Office’s
Web site, the Office will make it
available for public inspection and
copying at the Copyright Office upon
written email request. Copying charges
for multimedia files will be assessed at
the applicable Office rate under 37 CFR
201.3 for copies of the relevant type. If
there are unusual practical or other
constraints that preclude the submission
of multimedia evidence with the initial
written comment, the commenter
should contact the Office at least 21
days before the applicable submission
deadline to discuss whether it would be
appropriate to provide a live
demonstration at the public hearing
and, if so, how any such demonstration
would be captured for the official
record.

Short Form Comment Guidelines

e Commenters who wish to submit a
brief statement in support of or
opposition to a particular proposed
exemption are strongly encouraged to
use the short comment form template
available at http://www.copyright.gov/
1201/. After supplying the Commenter
Information and noting the Proposed
Class Addressed as described above, the
commenter may offer a general
statement of support or opposition.
Short form comment submissions
should not exceed one single-spaced
typed page (in at least 12-point type).
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II. Review and Classification of
Proposed Exemptions

The Office has reviewed and
classified the proposed exemptions set
forth in the forty-four petitions received
in response to its September Notice, in
some cases combining overlapping or
similar proposed exemptions, and in
other cases subdividing proposals to
allow for a more focused record, as
detailed below.

At the outset, the Office observes that
three of the petitions seek an exemption
that cannot be granted as a matter of
law, as each seeks to permit
circumvention of any and all TPMs
constituting “DRM” 8 with respect to
unspecified types of copyrighted works
for the purpose of engaging in
unidentified personal and/or consumer
uses.? As the Office explained in its
September Notice, the DMCA provides
that any exemptions adopted as part of
this rulemaking must be defined based
on “‘a particular class of works.”” 10 And,
as legislative history elaborates, “the
‘particular class of copyrighted works’
[is intended to] be a narrow and focused
subset of the broad categories of works
... identified in Section 102 of the
Copyright Act.” 11 That is because the
purpose of the rulemaking is to “allow
the enforceability of the prohibition
against the act of circumvention to be
selectively waived, for limited time
periods, if necessary to prevent a
diminution in the availability to
individual users of a particular category
of copyrighted materials.” 12

In contrast, the three petitions at issue
seek an exemption for all works in all
media. Moreover, these broad petitions
fail to identify “distinct” and
“measurable” impacts on noninfringing
uses as contemplated by the DMCA.13
Because it is apparent that the Office
may not adopt the sweeping type of
exemption proposed by these three
petitions consistent with the standards

8 “DRM,” or digital rights management, is content
protection software intended to prevent
unauthorized redistribution of copyrighted
material. See, e.g., In re Sony BMG Audio Compact
Disc Litig., 429 F. Supp. 2d 1378, 1380 (J.P.M.L.
2006).

9 See Eldridge Alexander Pet. at 1 (asking the
Office to “add an exemption to the DMCA that
allows for the removal of DRM for personal, legal
uses.”); Ed Grossheim Pet. at 1 (“If I purchase a
product it should be mine to do with as I choose
without violating copyright.”); Jeremy Putnam Pet.
at 1 (“I ask that legal exceptions be made for
consumers to remove DRM from all digital content
without repercussion.”).

1017 U.S.C. 1201(a)(1)(B) (emphasis added); see
also 79 FR at 55690-91.

11 Report of the H. Comm. on Commerce on the
Digital Millennium Copyright Act of 1998, H.R. Rep.
No. 105-551, pt. 2, at 38 (1992) (emphasis added).

12]d. at 36 (emphases added).

13 See id. at 37; see also 17 U.S.C. 1201(a)(1)(C).

of section 1201(a)(1), the Office declines
to put these proposals forward for
public comment.14

The Office has studied the remaining
forty-one proposals and categorized
them into twenty-seven proposed
classes of works. In some cases,
overlapping proposals have been
merged into a single proposed class. In
other cases, individual proposals that
encompass multiple proposed uses have
been subdivided. For administrative
convenience, similar or related classes
have also been grouped into overarching
categories; the Office notes, however,
that it will be considering exemptions
on a class-by-class basis.

The Office further notes that it has not
put forward precise regulatory language
for the proposed classes, because any
specific language for exemptions that
the Register ultimately recommends to
the Librarian will necessarily depend on
the full record developed during this
rulemaking.® Instead, each proposed
class is briefly described in Part III
below; additional information about the
proposals can be found in the
underlying petitions posted on the
Office’s Web site. As explained in the
September Notice, the proposed classes
as described here “represent only a
starting point for further consideration
in the rulemaking proceeding, and will
be subject to further refinement based
on the record.” 16

In addition, after examining the
petitions, the Office has preliminarily
identified some initial legal and factual
areas of interest with respect to each
proposed class. The Office, accordingly,
offers guidance below concerning legal
and factual issues that commenters may
wish to address in connection with
particular proposals, as well as
particular types of evidence that they
may wish to submit. The Office stresses,
however, that this preliminary guidance
is not exhaustive, and commenters
should consider and offer all legal
argument and evidence they believe
necessary to create a complete record. In
addition, the Office’s early observations
are offered without prejudice to the
Office’s ability to raise other questions
or concerns at later stages of the
proceeding.

II1. The Proposed Classes

A. Audiovisual Works on DVD, Blu-Ray,
and Downloaded/Streamed Video

Several petitions seek exemptions for
circumvention of access controls
protecting audiovisual works embodied
on DVDs, on Blu-ray discs, and/or in

14 See 79 FR at 55693.
15]d. at 55692.
16 Id. at 55693.

downloaded or streamed videos in
connection with three general categories
of uses—educational uses; derivative
uses; and format and space-shifting.
These proposals raise some shared
concerns, including the impact of TPMs
on the alleged noninfringing uses of
audiovisual works and whether
alternative methods of accessing the
content, such as screen-capture
technology, could alleviate potential
adverse impacts. Nonetheless, the
evidentiary support for these proposed
exemptions is likely to vary according to
the specific formats and proposed uses.
For example, a film studies professor
may have a different need to access
higher-resolution material than a
teacher displaying an excerpt of a
copyrighted work to a kindergarten
class, and distribution standards for
commercial documentary films may
require use of higher-resolution material
than required for use in noncommercial
remix videos. Accordingly, the Office
has further subdivided the three general
categories of uses into more specific
individual classes to permit proponents
to better focus their submissions.

1. Audiovisual Works—Educational
Uses

Multiple petitions seek exemptions
for educational uses of audiovisual
works. The Office notes that prior
rulemakings have granted exemptions
relating to uses of motion picture
excerpts for commentary, criticism, and
educational uses by college and
university faculty and staff and by
kindergarten through twelfth-grade
educators.1” The current petitions
generally seek to readopt those
previously granted exemptions, and
some also seek to expand an exemption
to accommodate additional
technologies, such as Blu-ray discs, or
new users, such as museums, libraries,
or students and faculty participating in
Massive Open Online Courses
(“MOOCs”).

The Office has identified some legal
and factual issues that appear common
to all of the proposed classes relating to
educational uses of audiovisual works.
In addition to other more specific areas
of concern, for each of these proposals,
the Office encourages commenters, in
the course of detailing how the
proposed exemption meets the legal and
evidentiary requirements of section
1201(a)(1), to also address—including
through the submission of relevant
evidence—the following:

17 37 CFR 201.40(b)(4)—(7) (2013). See 77 FR
65260, 65266—70 (Oct. 26, 2012) (discussing the
most recent prior exemptions).
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e Whether the proposed exemptions
may be limited to “motion pictures” as
defined under the Copyright Act 18 as
opposed to all “audiovisual works” 19 (a
broader category that encompasses, for
example, video games).

¢ For each type of requested use,
whether circumvention alternatives,
such as licensing or screen-capture
technology, obviate the need for an
exemption.

e Specific examples illustrating the
need for the exemption to extend
beyond DVDs to other formats, such as
Blu-ray discs and TPM-protected
content distributed online.

(a) Proposed Class 1: Audiovisual
Works—Educational Uses—Colleges
and Universities

This proposed class would allow
college and university faculty and
students to circumvent access controls
on lawfully made and acquired motion
pictures and other audiovisual works for
purposes of criticism and comment.
This exemption has been requested for
audiovisual material made available in
all formats, including DVDs protected
by the Content Scramble System
(““CSS”), Blu-ray discs protected by the
Advanced Access Content System
(“AACS”), and TPM-protected online
distribution services.

Professor Peter Decherney, the College
Art Association, the International
Communication Association, and the
Society for Cinema and Media Studies
(collectively referred to here as ““Joint
Educators”) have filed a petition seeking
adoption of a revised version of the
previously granted exemptions to
permit circumvention of TPMs on
DVDs, Blu-ray discs, and videos
acquired via online distribution
services, for purposes of facilitating
educational uses of motion picture
excerpts at the college and university
level.20

18 ““Motion pictures’ are audiovisual works
consisting of a series of related images which, when
shown in succession, impart an impression of
motion, together with accompanying sounds, if
any.” 17 U.S.C. 101.

19“Audiovisual works’ are works that consist of
a series of related images which are intrinsically
intended to be shown by the use of machines or
devices such as projectors, viewers, or electronic
equipment, together with accompanying sounds, if
any, regardless of the nature of the material objects,
such as films or tapes, in which the works are
embodied.” Id.

20Joint Educators propose, in relevant part, the
following regulatory language: “audiovisual works
embodied in physical media (such as DVDs and
Blu-Ray Discs) or obtained online (such as through
online distribution services and streaming media)
that are lawfully made and acquired and that are
protected by various technological protection
measures, where the circumvention is
accomplished by college and university students or
faculty (including teaching and research

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

e The proposed scope of the
exemption, such as (a) whether it can be
limited to uses requiring close analysis
of the copyrighted work (such as in a
film studies course), as opposed to
general-purpose classroom uses, (b)
whether it needs to extend to Blu-ray in
addition to other formats, and (c)
whether the exemption should be
extended to students in addition to
materials prepared by faculty.

e Any changed circumstances in the
need for an exemption over the last
three years, including whether any
viable alternatives to circumvention
have emerged or evolved during this
period.

e Whether the previously granted
exemption has had an adverse effect on
the marketplace for the accessed
copyrighted works.

(b) Proposed Class 2: Audiovisual
Works—Educational Uses—Primary and
Secondary Schools (K-12)

This proposed class would allow
kindergarten through twelfth-grade
educators and students to circumvent
access controls on lawfully made and
acquired motion pictures and other
audiovisual works for educational
purposes. This exemption has been
requested for audiovisual material made
available in all formats, including DVDs
protected by CSS, Blu-ray discs
protected by AACS, and TPM-protected
online distribution services.

Two submitters—Professor Renee
Hobbs and the Library Copyright
Alliance (“LCA”)—filed petitions
seeking adoption of a revised version of
the previously granted exemption to
permit circumvention of TPMs on
DVDs, Blu-ray discs, and videos
acquired via online distribution
services, for purposes of facilitating
educational uses of motion picture
excerpts by kindergarten through
twelfth grade educators and students.21

assistants).” Joint Educators Pet. at 1. See 37 CFR
201.40(b)(4)-(7) (2013); 77 FR at 65266-70.
21Hobbs proposes ‘“‘an exemption that enables
educators and students in grades K-12 . . . to ‘rip’
encrypted or copy-protected lawfully accessed
audiovisual works used for educational purposes.”
Hobbs Pet. at 1. LCA requests ‘‘renewal of the
exemption granted in the 2012 rulemaking for
motion picture excerpts. The exemption should be
broadened to apply to all storage media, including
Blu-Ray. Further, the exemption for educational
purposes should be expanded to apply to students
in kindergarten through twelfth grade. LCA also
seeks simplification of the exemption so that it

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

e The proposed scope of the
exemption, such as (a) whether it can be
limited to uses requiring close analysis
of the copyrighted work, as opposed to
general-purpose classroom uses, (b)
whether it needs to extend to Blu-ray in
addition to other formats, and (c)
whether it can be limited to materials
prepared by faculty.

¢ Any changed circumstances in the
need for an exemption over the last
three years, including whether any
viable alternatives to circumvention
have emerged or evolved during this
period.

e Whether the previously granted
exemption has had an adverse effect on
the marketplace for the accessed
copyrighted works.

(c) Proposed Class 3: Audiovisual
Works—Educational Uses—Massive
Open Online Courses (“MOOCs”)

This proposed class would allow
students and faculty participating in
Massive Open Online Courses
(“MOO0OCs”) to circumvent access
controls on lawfully made and acquired
motion pictures and other audiovisual
works for purposes of criticism and
comment. This exemption has been
requested for audiovisual material made
available in all formats, including DVDs
protected by CSS, Blu-ray discs
protected by AACS, and TPM-protected
online distribution services.

The Joint Educators petition requests
that any exemption for college and
university faculty and staff include
those participating in MOOCGs, a type of
distance education which has become
increasingly popular over the last few
years.22

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the

could be readily understood by the authors,
filmmakers, students, and educators it is intended
to benefit.” LCA Motion Picture Pet. at 1. See 37
CFR 201.40(b)(4)—(7) (2013); 77 FR at 65266-70.

22Joint Educators, in relevant part, propose the
following regulatory language: “audiovisual works
embodied in physical media (such as DVDs and
Blu-Ray Discs) or obtained online (such as through
online distribution services and streaming media)
that are lawfully made and acquired and that are
protected by various technological protection
measures, where the circumvention is
accomplished by . . . students and faculty
participating in Massive Open Online Courses
(MOOCs) for the purpose of criticism or comment.”
Joint Educators Pet. at 1.



Federal Register/Vol. 79, No. 239/Friday, December 12, 2014 /Proposed Rules

73861

submission of relevant evidence—the
following:

e The definition of a “MOOC” for
purpose of the proposed exemption,
with reference to the various
distinctions among MOOCs in relation
to the proposed exemption, including
but not limited to (a) courses offered
with free and open content versus
courses that require course materials to
be licensed by users, (b) courses
requiring registration and/or identity
verification versus courses without such
requirements, (c) courses offered for free
versus paid courses, and (d) whether the
provider is a nonprofit or for-profit
entity.

e How the proposed exemption might
affect the market for or value of the
accessed copyrighted works, including
how access to materials resulting from
circumvention of TPMs could be limited
to the intended audience.

e Whether or how the exception in 17
U.S.C. 110(2) for distance education is
relevant the proposed exemption.

¢ The proposed scope of the
exemption (in light of the proposed
definition of MOOC), including (a)
whether the exemption can be limited to
lower-resolution content, (b) whether it
can be limited to uses requiring close
analysis of the copyrighted work, and
(c) whether it can be limited to materials
prepared by faculty.

(d) Proposed Class 4: Audiovisual
Works—Educational Uses—Educational
Programs Operated by Museums,
libraries, or Nonprofits

This proposed class would allow
educators and learners in libraries,
museums and nonprofit organizations to
circumvent access controls on lawfully
made and acquired motion pictures and
other audiovisual works for educational
purposes. This exemption has been
requested for audiovisual material made
available in all formats, including DVDs
protected by CSS, Blu-ray discs
protected by AACS, and TPM-protected
online distribution services.

Professor Hobbs has proposed that
any exemption for kindergarten through
twelfth-grade educators and students
include “‘educators and learners” in
libraries, museums, and nonprofit
organizations.23

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the

23 Hobbs proposes that the Register recommend
“an exemption that enables . . . educators and
learners in libraries, museum and nonprofit
organizations to ‘rip’ encrypted or copy-protected
lawfully accessed audiovisual works used for
educational purposes.” Hobbs Pet. at 1.

submission of relevant evidence—the
following:

e The proposed scope of the
exemption, such as (a) whether the
exemption can be limited to video
production, film, and media studies
and/or other close analysis of
copyrighted works, (b) whether it can be
limited to lower-resolution media, (c)
the people who would be entitled to use
the exemption, including an
explanation of who would be included
in the proposed categories of
“educators” and “‘learners,” (d) whether
the exemption can be limited to
prepared presentations by museums,
libraries and non-profit entities, and (e)
whether the exemption can be limited to
use and display within physical spaces
as opposed to online use and display.

o How the proposed exemption might
affect the market for or value of the
accessed copyrighted works, including
how access to materials resulting from
circumvention of TPMs could be limited
to the intended users and intended uses.

2. Audiovisual Works—Derivative Uses

Multiple petitions seek exemptions
for derivative uses of audiovisual works,
including for use in multimedia e-
books, in filmmaking, and in non-
commercial remix videos. The Office
notes that prior rulemakings have
granted exemptions relating to uses of
motion picture excerpts in
noncommercial videos, documentary
films, and nonfiction multimedia e-
books offering film analysis.24 The
current petitions generally seek to
readopt the most recent previously
granted exemption while expanding its
contours to encompass additional
technologies or types of uses.

The Office has identified some legal
and factual issues that appear common
to all of the proposed classes relating to
derivative uses of audiovisual works. In
addition to other more specific areas of
concern, for each of these proposals, the
Office encourages commenters, in the
course of detailing how the proposed
exemption meets the requirements of
section 1201(a)(1), to address—
including through the submission of
relevant evidence—the following:

e Whether circumvention
alternatives, such as licensing or screen-
capture technology, would be suitable
for each type of requested use.

e Specific examples illustrating the
need for the exemption to extend
beyond DVDs to other formats, such as
Blu-ray discs and TPM-protected
content distributed online.

24 See 37 CFR 201.40(b)(4)—(7) (2013); 77 FR at
65266-70.

(a) Proposed Class 5: Audiovisual
Works—Derivative Uses—Multimedia
E-Books

This proposed class would allow
circumvention of access controls on
lawfully made and acquired motion
pictures used in connection with
multimedia e-book authorship. This
exemption has been requested for
audiovisual material made available in
all formats, including DVDs protected
by CSS, Blu-ray discs protected by
AACS, and TPM-protected online
distribution services.

Authors Alliance and Professor
Bobette Buster (collectively referred to
here as “Authors Alliance”) seek
adoption of a revised version of the
previously granted exemption for
multimedia e-books, to permit
circumvention of TPMs on DVDs, Blu-
ray discs, and videos acquired via
online distribution services, for
purposes of facilitating uses of motion
picture excerpts in nonfiction
multimedia e-books offering film
analysis.25

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

e Whether the exemption should be
limited to multimedia e-books
containing film analysis or whether a
broader exemption is warranted.

e Whether and how the need for an
exemption has increased over the last
three years due to “new authorship
tools, sophisticated digital distribution
networks, and widespread consumer
adoption of e-book readers.”’26

¢ Any changed circumstances in the
need for an exemption over the last
three years, including whether any
viable alternatives to circumvention
have emerged or evolved during this
period.

e Whether the previously granted
exemption has had an adverse effect on
the marketplace for the accessed
copyrighted works.

(b) Proposed Class 6: Audiovisual
Works—Derivative Uses—Filmmaking
Uses

This proposed class would allow
circumvention of access controls on

25 Authors Alliance requests an exemption “‘that
permits authors of multimedia e-books to
circumvent Content Scramble System (“CSS”) on
DVDs, Advanced Access Content System (“AACS”)
on Blu-ray discs, and encryption and authentication
protocols on digitally transmitted video in order to
make fair use of motion picture content in their e-
books.”” Authors Alliance Pet. at 2. See 37 CFR
201.40(b)(4)—(7) (2013); 77 FR at 65266-70.

26 See Authors Alliance Pet. at 2.
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lawfully made and acquired motion
pictures for filmmaking purposes. This
exemption has been requested for
audiovisual material made available in
all formats, including DVDs protected
by CSS, Blu-ray discs protected by
AAGCS, and TPM-protected online
distribution services.

International Documentary
Association, Film Independent,
Kartemquin Educational Films, Inc., and
National Alliance for Media Arts and
Culture (collectively referred to here as
“IDA”) seek adoption of a revised
version of the previously granted
exemption to permit circumvention of
TPMs on DVDs, Blu-ray discs, and
videos acquired via online distribution
services, for purposes of facilitating uses
of motion picture excerpts in
documentary films.27

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

e Whether the proposed exemption
should extend to commercial uses in
fictional (i.e., nondocumentary) films,
including whether such uses could
supplant derivative markets for the
copyrighted works used.

e Whether the exemption can be
limited to use of only short portions or
clips of motion pictures or, if not, the
basis for a broader exemption.

¢ Specific examples of whether
access to Blu-ray content or other high-
resolution content is necessary to meet
applicable distribution standards for
documentary and/or fictional
filmmaking.

¢ Any changed circumstances in the
need for an exemption over the last
three years, including whether any
viable alternatives to circumvention
have emerged or evolved during this
period.

e Whether the previously granted
exemption has had an adverse effect on
the marketplace for the accessed
copyrighted works.

(c) Proposed Class 7: Audiovisual
Works—Derivative Uses—
Noncommercial Remix Videos

This proposed class would allow
circumvention of access controls on
lawfully made and acquired audiovisual

27IDA requests an exemption for filmmakers who
seek to make fair use in their filmmaking of
copyrighted motion pictures protected by TPMs on
DVDs, Blu-Ray discs, and digitally transmitted
video, such as streaming video, digital downloads,
or transmissions captured on digital video
recorders. IDA Pet. at 2-3. See 37 CFR 201.40(b)(4)—
(7) (2013); 77 FR at 65266-70.

works for the sole purpose of extracting
clips for inclusion in noncommercial
videos that do not infringe copyright.
This exemption has been requested for
audiovisual material made available on
DVDs protected by CSS, Blu-ray discs
protected by AACS, and TPM-protected
online distribution services.

Electronic Frontier Foundation
(“EFF”’) and Organization for
Transformative Works (“OTW’) jointly
seek adoption of a revised version of the
previously granted exemption to permit
circumvention of TPMs on DVDs, Blu-
ray discs, or videos acquired via online
distribution services, for purposes of
facilitating uses of motion picture
excerpts in noncommercial remix
videos.28

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

e The proposed scope of the
exemption, including whether the
exemption can be limited to: (a)
“Motion pictures” as defined under the
Copyright Act rather than extending to
all “audiovisual works,” (b) uses of
short portions or clips of motion
pictures or audiovisual works, (c) uses
for purposes of criticism, comment, or
education, as opposed to other
“noninfringing” or “fair”’ uses, (d)
“noncommercial videos” as opposed to
“primarily noncommercial videos,” (e)
with respect to works distributed
online, those works that are not readily
available on DVD and/or Blu-ray disc,
and (f) with respect to Blu-ray discs,
those works or content that are not
readily available on DVD.

¢ Any changed circumstances in the
need for an exemption over the last
three years, including whether any
viable alternatives to circumvention
have emerged or evolved during this
period.

e Whether the previously granted
exemption has had an adverse effect on

28 EFF/OTW filed two petitions which relate to
this class; one for DVD and Blu-ray discs, and one
for online content. The respective petitions seek
exemptions for “[aJudiovisual works on DVDs and
Blu-Ray discs that are lawfully made and acquired
and that are protected by Digital Rights
Management schemes, where circumvention is
undertaken for the sole purpose of extracting clips
for inclusion in noncommercial videos that do not
infringe copyright”” and ““[aJudiovisual works that
are lawfully made and acquired via online
distribution services, where circumvention is
undertaken solely for the purpose of extracting clips
for inclusion in noncommercial videos that do not
infringe copyright.” See EFF/OTW Disc Remix Pet.
at 1; EFF/OTW Online Remix Pet. at 1. See 37 CFR
201.40(b)(4)-(7) (2013); 77 FR at 65266-70.

the marketplace for the accessed
copyrighted works.

3. Proposed Class 8: Audiovisual
Works—Space-Shifting and Format-
Shifting

This proposed class would allow
circumvention of access controls on
lawfully made and acquired audiovisual
works for the purpose of noncommercial
space-shifting or format-shifting. This
exemption has been requested for
audiovisual material made available on
DVDs protected by CSS, Blu-ray discs
protected by AACS, and TPM-protected
online distribution services.

Public Knowledge filed a petition
seeking an exemption permitting
circumvention of TPMs on DVDs, Blu-
ray discs, and videos acquired via
online distribution services for space-
shifting or format-shifting for personal
use.2? The Office notes that in the 2006
and 2012 triennial rulemakings, the
Librarian rejected proposed exemptions
for space-shifting or format-shifting,
finding that the proponents had failed to
establish under applicable law that
space-shifting is a noninfringing use.3°

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

e Legal and factual bases that
establish that space-shifting and format-
shifting are noninfringing fair uses.

e The potential adverse effects likely
to be suffered over the next three years
in the absence of the requested
exemption.

e Evidentiary support for the
contention that the DVD is becoming
obsolete and incompatible with
currently produced computing devices,
and any contention that the same
concern also applies to Blu-ray discs or
downloaded video files.

29 Public Knowledge proposes “an exemption for
digital rights management-encrypted motion
pictures and other audiovisual works on lawfully
made and lawfully acquired DVDs, Blu-ray discs
(‘BDs’), and downloaded files, when circumvention
is accomplished for the purpose of noncommercial
space shifting of the contained audiovisual
content.” Public Knowledge Space-Shifting Pet. at
1. Relatedly, in addition, in the context of a general
objection to digital rights management technology,
Alpheus Madsen has requested an exemption to
allow circumvention of CSS for purposes of playing
DVDs on the Linux Operating System. See Madsen
Pet. at 1.

30 See 77 FR at 65276-77; 71 FR 68472, 68478
(Nov. 27, 2006). The Librarian also previously
declined to adopt an exemption to allow motion
pictures on DVDs to be played on the Linux
operating system. See 68 FR 62011, 62017 (Oct. 31,
2003).
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¢ The specific TPMs sought to be
circumvented, including whether they
are access or copy controls.

e Whether the proposed exemption
can be limited to ‘“‘motion pictures” as
defined under the Copyright Act rather
than extending to all “audiovisual
works.”

e Whether viable alternatives to
circumvention exist, such as screen-
capture technology, external drives,
alternative playback devices, online
subscription services, etc.

B. Literary Works Distributed
Electronically

1. Proposed Class 9: Literary Works
Distributed Electronically—Assistive
Technologies

This proposed class would allow
circumvention of access controls on
lawfully made and acquired literary
works distributed electronically for
purposes of accessibility for persons
who are print disabled. This exemption
has been requested for literary works
distributed electronically, including e-
books, digital textbooks, and PDF
articles.

The American Foundation for the
Blind (“AFB”’) and the American
Council of the Blind (“ACB”’) have
jointly requested renewal of an
exemption allowing accessibility for
persons who are print disabled.3! The
AFB/ACB petition notes that granting
such an exemption has historically been
relatively uncontroversial and that no
one appeared at the 2012 triennial
rulemaking hearing to oppose this
exemption.32

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

e Specific evidence relating to
whether and the extent to which the
prohibition on circumvention has or is
likely to have an adverse effect on the
ability of persons who are blind,
visually impaired, or print disabled to
engage in noninfringing uses, such as by
providing a significant representative
sample of titles across various e-book
formats that are otherwise inaccessible.

¢ Any changed circumstances in the
need for an exemption over the last

31 AFB/ACB request an exemption to allow
“people who are blind, visually impaired, or print
disabled, as well as the authorized entities that
serve them, to circumvent technological protection
measures . . . that prevent or interfere with the use
of assistive technologies with electronically
distributed literary works.”” AFB/ACB Pet. at 2. See
37 CFR 201.40 (2013); 77 FR at 65262—63.

32 AFB/ACB Pet. at 5.

three years, including whether previous
similar exemptions have improved
accessibility for persons who are blind,
visually impaired, or print disabled.

e Whether the previously granted
exemption has had an adverse effect on
the marketplace for the accessed
copyrighted works and whether the
market has evolved to enhance
accessibility.

o How accessibility software interacts
with TPMs and e-book technology to
improve accessibility for persons who
are blind, visually impaired, or print
disabled.

e To what extent the “anti-copying
encryptions” mentioned in the petition
can be described as access controls
within the meaning of 1201(a)(1).

2. Proposed Class 10: Literary Works
Distributed Electronically—Space-
Shifting and Format-Shifting

This proposed class would allow
circumvention of access controls on
lawfully made and acquired literary
works distributed electronically for the
purpose of noncommercial space-
shifting or format-shifting. This
exemption has been requested for
literary works distributed electronically
in e-books.

Christopher Meadows has requested
an exemption to allow space-shifting
and format-shifting of lawfully
purchased e-books.33 As noted above, in
previous rulemakings, upon
recommendation by the Register, the
Librarian declined to adopt an
exemption for purposes of space-
shifting and format-shifting due to the
lack of legal precedent establishing that
space-shifting and format-shifting are
noninfringing uses.34

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

o Legal and factual bases that
establish that space-shifting and format-
shifting are noninfringing fair uses.

o Existing alternatives in the market,
if any, that may ameliorate potential
adverse effects, such as the extent to
which people can purchase material in
DRM-free formats.

33 Meadows proposes that “[c]Jonsumers should
be legally permitted to remove DRM from electronic
books that they have purchased in order to back
them up, read them on other e-book platforms, or
otherwise make section 107 fair use of the
material.” Meadows Pet. at 1.

34 See 77 FR at 65276-77; 68 FR at 62015-17; 71
FR at 68478. The Register also declined to
recommend, and the Librarian declined to adopt, an
exemption for creating back-up copies. See 71 FR
at 68479.

¢ Evidentiary support for the concern
that e-books distributed by vendors that
have gone out of business will become,
or have become, unreadable due to
TPMs.

¢ Whether allowing an exemption
could harm the market for e-books,
including e-book subscription and
lending services.

C. Software/firmware That Enable
Devices To Connect to a Wireless
Network That Offers
Telecommunications and/or
Information Services (“‘Unlocking”)

The Office has received several
petitions seeking exemptions permitting
the circumvention of access controls on
computer programs that enable wireless
telephone handsets (i.e., cellphones)
and other wireless devices to connect to
a mobile wireless communications
network, for purpose of allowing the
device to connect to an alternate
network. This process is commonly
known as “unlocking.” Consistent with
the Unlocking Act,35 the Office will be
considering whether to grant an
exemption for wireless telephone
handsets and whether to “extend” any
exemption for wireless telephone
handsets to “any other category of
wireless devices.”” 36

A few petitions address multiple
types of wireless devices. As the Office
indicated in its September Notice,
however, “[t]he evaluation of whether
an exemption would be appropriate
under section 1201(a)(1)(C) is likely to
be different for different types of
wireless devices, requiring distinct legal
and evidentiary showings.”37 For
instance, in past rulemakings,
determining the existence of a
noninfringing use has involved asking
whether the software is owned or
licensed by the owner of the wireless
device.3® The answer to that question
may vary for different types of devices.
In addition, the marketplace for
cellphones and that for, e.g., tablet
computing devices may be quite
different with respect to carrier
subsidies, service commitments,
availability of unlocked devices, and
other factors. These differences
necessarily will impact the factual and
legal analysis. Accordingly, the Office
has categorized the petitions into the
five proposed classes below, with
Proposed Classes 11 through 13 each
covering a specific type of device,
Proposed Class 14 generally covering

35Pub. L. 113-144, sec. 2(b), 128 Stat. at 1751; see
also 79 FR at 55688 (explaining the Unlocking Act).

3670 FR at 55689.

37 Id.

38 See, e.g., 77 FR at 65265.
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“wearable” wireless devices, and
Proposed Class 15 representing a broad
exemption for all “consumer
machines.” While Proposed Classes 14
and 15 appear challenging because of
the wide range of devices they purport
to cover, the Office hopes to encourage
the creation of an adequate
administrative record for as many types
of devices as possible within the
unlocking category.

The Office has identified some legal
and factual issues that appear common
to all of the proposed classes relating to
unlocking. In addition to other more
specific areas of concern, for each of
these proposals, the Office encourages
commenters, in the course of detailing
how the proposed exemption meets the
requirements of section 1201(a)(1), to
also address—including through the
submission of relevant evidence—the
following:

e Whether an owner of a device at
issue in the class also owns the
firmware and/or software that runs the
device for purposes of 17 U.S.C. 117,
which gives software owners certain
rights to copy and adapt such programs.
In addition, the Office is interested in
the relevance, if any, to the section 117
analysis of section 2(c)(2) of the
Unlocking Act, which provides that the
current cellphone unlocking exemption
and any future unlocking exemptions
may be initiated “by the owner of any
such handset or other device.”” 39

e The technical details of how each
type of locking mechanism operates—
e.g., service provider code locks, system
operator code locks, band order locks,
and subscriber identity module locks—
and how those locks are circumvented.
In particular, the Office is interested in
determining with precision the
instances in which unlocking merely
involves changing underlying variables
relied upon by the device firmware, and
those in which unlocking requires
copying or rewriting the firmware itself.

e The Office understands that the
unlocking exemption is aimed at
permitting a device to connect to an
alternative mobile wireless
telecommunications or data network,
such as CDMA, GSM, HSPA+, LTE, or
other similar networks.4° The petitions
use differing terminology to refer to
these networks, including “wireless

39Pub. L. 113—-144, sec. 2(c)(2), 128 Stat. at 1752
(emphasis added); see also 37 CFR 201.40(c).

40 The Office does not understand the concept of
“unlocking” to be relevant to other types of wireless
communications, such as those using the IEEE
802.11 standard employed in Wi-Fi routers, the
Bluetooth standard, or the ANT wireless network
technology, though it invites comment on that issue
to the extent the Office may misunderstand the
proposals.

communications networks,” “wireless
telecommunications networks,”
“wireless networks that offer
telecommunications and/or information
services.” The Office invites discussion
on what terminology most accurately
describes the networks to which the
proposed unlocking exemptions would

apply.

1. Proposed Class 11: Unlocking—
Wireless Telephone Handsets

This proposed class would allow the
unlocking of wireless telephone
handsets. “Wireless telephone
handsets” includes all mobile
telephones including feature phones,
smart phones, and “phablets” that are
used for two-way voice
communications.

Five parties—Consumers Union,*! the
Competitive Carriers Association
(“CCA”),22 the Institute of Scrap
Recycling Industries (“ISRI”),*3
Pymatuning Communications

41 Consumers Union’s proposed regulatory
language reads as follows: “Computer programs, in
the form of firmware or software, that enable a
mobile wireless communications device to connect
to a wireless communications network, when
circumvention is initiated by—(1) the owner of the
device, (2) another person at the direction of the
owner, (3) a provider of a commercial mobile radio
service or a commercial mobile data service at the
direction of such owner or other person, solely in
order to enable the device to connect to other
wireless communications networks, subject to the
connection to any such other wireless
communications network being authorized by the
operator of such network. The term ‘mobile wireless
communications device’ means (1) a wireless
telephone handset, or (2) a hand-held mobile
wireless device used for any of the same wireless
communications functions, and using equivalent
technology, as a wireless telephone handset.”
Consumers Union Pet. at 3.

42 CCA’s proposed regulatory language reads as
follows: “Computer programs, in the form of
firmware, software, or data used by firmware or
software, that enable wireless handsets to connect
to a wireless network that offers
telecommunications and/or information services,
when circumvention is initiated by the owner of the
device, or by another person at the direction of the
owner of the device, in order to connect to a
wireless network that offers telecommunications
and/or information services, and access to the
network is authorized by the operator of the
network.” CCA Cellphone Unlocking Pet. at 1-2.

43]SRI's proposed regulatory language reads as
follows: “Computer programs, in the form of
firmware or software, that enable wireless
telephone handsets to connect to a wireless
telecommunications network, when circumvention,
including individual and bulk circumvention for
used devices, is initiated by the owner of any such
handset, by another person at the direction of the
owner, or by a provider of a commercial mobile
radio service or a commercial mobile data service
at the direction of such owner or other person,
solely in order to enable such owner, family
member of such owner, or subsequent owner or
purchaser of such handset to connect to a wireless
telecommunications network when such
connection is authorized by the operator of such
network.” ISRI Cellphone Unlocking Pet. at 1.

(“Pymatuning”),4* and the Rural
Wireless Association (“RWA”’)45—seek,
in essence, renewal of the unlocking
exemption for wireless telephone
handsets (as reinstated by the Unlocking
Act) for another three-year period. Two
of the petitions vary in their particulars,
however. Pymatuning’s proposal is
limited to ““used” handsets, but does not
define that term. ISRI asks that the
exemption specifically allow both
“individual and bulk circumvention.”

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

e The current cellphone unlocking
policies for all significant wireless
carriers, including (a) whether those
carriers are adhering to mobile wireless
device unlocking guidelines issued by
CTIA-The Wireless Association, (b)
whether, under those policies, a
consumer’s completion of the term of a
service contract, or payment of early
termination fees, affects his or her
ability to unlock a cellphone, and (c) the
extent to which those policies obviate
the need for an exemption.

¢ The extent to which unlocked
mobile phones are available for
purchase, and whether the availability
of such phones is a viable alternative to
circumvention.

e Whether the exemption should be
limited to “used” handsets, and what
would qualify a handset as “‘used.”

¢ The practice and market effects of
“bulk circumvention” (or unlocking),
and whether the exemption should
address “bulk circumvention.”

¢ Any changed circumstances in the
need for an exemption over the last
three years, including whether any

44 Pymatuning’s proposed regulatory language
reads as follows: “Computer programs, in the form
of firmware or software, that enable used wireless
telephone handsets and other used wireless
telecommunications devices to connect to a
wireless telecommunications network, when
circumvention is

initiated by the owner of the copy of the
computer program solely in order to connect to a
wireless telecommunications network and access to
the network is authorized by the operator of the
network.” Pymatuning Pet. at 2.

45 RWA’s proposal would “allow for the
circumvention of the technological measures that
control access to Wireless Telephone Handset
software and firmware to allow the owner of a
lawfully acquired handset, or a person designated
by the owner of the lawfully acquired handset, to
modify the device’s software and firmware so that
the wireless device may be used on a
technologically compatible wireless network of the
customer’s choosing when the connection to the
network is authorized by the operator of the
network.” See RWA Cellphone Unlocking Pet. at 1—
2.
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viable alternatives to circumvention
have emerged or evolved during this
period.

e Whether the previously granted
exemption has had an adverse effect on
the marketplace for the accessed
copyrighted works.

2. Proposed Class 12: Unlocking—All-
Purpose Tablet Computers

This proposed class would allow the
unlocking of all-purpose tablet
computers. This class would encompass
devices such as the Apple iPad,
Microsoft Surface, Amazon Kindle Fire,
and Samsung Galaxy Tab, but would
exclude specialized devices such as
dedicated e-book readers and dedicated
handheld gaming devices.

The Office received several
petitions—from CCA,#6 ISRI,*7 and
RWA#48—that specifically seek an
exemption to allow the unlocking of all-
purpose tablet computers. Two other
petitions—from Consumers Union 49
and Pymatuning 59—seek tablet

46 CCA’s proposed regulatory language reads as
follows: “Computer programs, in the form of
firmware or software, or data used by firmware or
software, that enable all-purpose tablet computers
to connect to a wireless network that offers
telecommunications and/or information services,
when circumvention is initiated by the owner of the
device, or by another person at the direction of the
owner of the device, in order to connect to a
wireless network that offers telecommunications
and/or information services, and access to the
network is authorized by the operator of the
network.” CCA Tablet Unlocking Pet. at 1-2.

47ISRI’s proposed regulatory language reads as
follows: “Computer programs, in the form of
firmware or software, that enable all-purpose tablet
computers to connect to a wireless
telecommunications network, when circumvention,
including individual and bulk circumvention for
used devices, is initiated by the owner of any such
tablet, by another person at the direction of the
owner, or by a provider of a commercial mobile
radio service or a commercial mobile data service
at the direction of such owner or other person,
solely in order to enable such owner, family
member of such owner, or subsequent owner or
purchaser of such tablet to connect to a wireless
telecommunications network when such
connection is authorized by the operator of such
network.” ISRI Tablet Unlocking Pet. at 1.

48 RWA’s proposal would “allow for the
circumvention of the technological measures that
control access to all purpose tablet computer
(‘“Tablet’) software and firmware to allow the owner
of a lawfully acquired Tablet, or a person
designated by the owner of the lawfully acquired
Tablet, to modify the device’s software and
firmware so that the wireless device may be used
on a technologically compatible wireless network of
the customer’s choosing, and when the connection
to the network is authorized by the operator of the
network.” See RWA Tablet Unlocking Pet. at 1-2.

49 Consumers Union Pet. at 2—3 (“Consumers
Union’s proposed exemption accordingly includes
all hand-held mobile wireless devices that are used
for essentially the same functions and in the same
manner as wireless telephone handsets, including
tablets.”).

50 Pymatuning Pet. at 2 (stating that because “the
justifications underlying the [Unlocking] Act also
apply to all portable computers, tablets and other

exemptions as part of their cellphone
unlocking petitions. Again,
Pymatuning’s proposal is limited to
“used” tablets, but does not define that
term, and ISRI asks that the exemption
specifically allow both “individual and
bulk circumvention.”

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

e The definition of “all-purpose tablet
computer” that would govern the
proposed exemption.

o The marketplace for tablets with
mobile data connections, including (a)
any relevant differences between the
marketplace for cellphones and that for
tablets, (b) the extent to which wireless
carriers subsidize consumer purchases
of tablets, and require service
commitments in return, and (c) the
tablet unlocking policies for all
significant wireless carriers, including
the extent to which those policies
obviate the need for an exemption.

o The extent to which unlocked
tablets are available for purchase, and
whether the availability of such tablets
is a viable alternative to circumvention.

e Whether the exemption should be
limited to “used” tablets, and what
would qualify a tablet as “used.”

e The practice and market effects of
“bulk circumvention” (or unlocking),
and whether the exemption for tablets
should address “bulk circumvention.”

3. Proposed Class 13: Unlocking—
Mobile Connectivity Devices

This proposed class would allow the
unlocking of mobile connectivity
devices. “Mobile connectivity devices”
are devices that allow users to connect
to a mobile data network through either
a direct connection or the creation of a
local Wi-Fi network created by the
device. The category includes mobile
hotspots and removable wireless
broadband modems.

types of devices that communicate via wireless
telecommunications networks, and that are often
locked much the same as wireless telephone
handsets, Pymatuning requests that the scope of
‘handsets’ be clarified to include all such wireless
telecommunications devices.”).

Two petitions—from CCA 51 and
RWAS52—seek an exemption to allow the
unlocking of mobile connectivity
devices such as mobile hotspots and
aircards.

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

¢ The marketplace for mobile
connectivity devices, including (a) any
relevant differences between the
marketplace for cellphones and that for
mobile connectivity devices, (b) the
extent to which wireless carriers
subsidize consumer purchases of such
devices, and require service
commitments in return, and (c) the
unlocking policies for all significant
wireless carriers with respect to mobile
connectivity devices.

¢ The extent to which unlocked
mobile connectivity devices are
available for purchase, and whether the
availability of such mobile connectivity
devices is a viable alternative to
circumvention.

4. Proposed Class 14: Unlocking—
Wearable Computing Devices

This proposed class would allow the
unlocking of wearable wireless devices.
“Wearable wireless devices” include all
wireless devices that are designed to be
worn on the body, including smart
watches, fitness devices, and health
monitoring devices.

51 CCA’s proposed regulatory language reads as
follows: “Computer programs, in the form of
firmware or software, or data used by firmware or
software, that enable mobile hotspots and MiFi
devices to connect to a wireless network that offers
telecommunications and/or information services,
when circumvention is initiated by the owner of the
device, or by another person at the direction of the
owner of the device, in order to connect to a
wireless network that offers telecommunications
and/or information services, and access to the
network is authorized by the operator of the
network.” CCA Mobile Hotspot and MiFi Device
Unlocking Pet., at 2.

52RWA filed two petitions, one addressed to
mobile broadband wireless modems, and the other
addressed to mobile hotspots. See RWA Mobile
Broadband Wireless Unlocking Pet. at 1-2 (seeking
exemption “to allow for the circumvention of the
technological measures that control access to the
software and firmware of mobile broadband
wireless modems, which are also known as wireless
air cards (‘Air Card’), to allow the owner of a
lawfully acquired Air Card, or a person designated
by the owner of the lawfully acquired Air Card, to
modify the Air Card’s software and firmware so that
the device may be used on a technologically
compatible wireless network of the customer’s
choosing, and when the connection to the network
is authorized by the operator of the network”);
RWA Mobile Hotspot Unlocking Pet. at 1-2 (same,
except that it seeks to circumvent access controls
on “Mobile Wireless Personal Hotspot (‘Mobile
Hotspot’) software and firmware”).
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CCA 53 and RWA 54 both propose an
exemption to permit unlocking of
wearable mobile wireless devices, a
broad category that would include smart
watches, fitness devices, health
monitoring devices, and perhaps
devices such as Google Glass.

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

o The specific types of devices that
would fall under the proposed
exemption.

e The Office’s understanding is that
most smart watches, and most if not all
fitness and health monitoring devices,
do not employ mobile
telecommunications or data networks
(e.g., HSPA+ or LTE networks) for
wireless connections, but instead use
either Wi-Fi to connect to a local
wireless network, or Bluetooth or ANT
technologies to connect to a smartphone
or computer. The Office is interested in
the extent to which there are wearable
wireless devices that directly connect
with mobile telecommunications or data
networks—and what those devices are—
or whether the exemption seeks to
permit circumvention of access controls
on devices that use Wi-Fi, Bluetooth, or
ANT technologies.

e The marketplace for wearable
computing devices, including (a) the
extent to which wireless carriers
subsidize consumer purchases of such
devices, and require service
commitments in return, and (b) the
unlocking policies for all significant
wireless carriers with respect to
wearable computing devices.

e The extent to which unlocked
devices are available for purchase, and
whether the availability of such devices
is a viable alternative to circumvention.

53 CCA addressed what it called “consumer
wearables” in the course of its broad catch-all
proposal, the remainder of which is addressed in
Proposed Class 15. See CCA Connected Wearables
and Consumer Machines Unlocking Pet. at 1-2.

54RWA'’s proposed exemption would “allow for
the circumvention of the technological measures
that control access to wearable mobile wireless
device (‘Wearable Wireless Device’) software and
firmware to allow the owner of a lawfully acquired
Wearable Wireless Device, or a person designated
by the owner of the lawfully acquired Wearable
Wireless Device, to modify the device’s software
and firmware so that the Wearable Wireless Device
may be used on a technologically compatible
wireless network of the customer’s choosing, and
when the connection to the network is authorized
by the operator of the network.” RWA Wearable
Wireless Device Unlocking Pet. at 1-2. RWA
explains that “[a] Wearable Wireless Device is a
wearable Internet-connected, voice and touch
screen enabled, mobile wireless computing device
that is designed to be worn on the body, including
but not limited to a smart watch.” Id. at 2 n.3.

5. Proposed Class 15: Unlocking—
consumer machines

This proposed class would allow the
unlocking of all wireless “consumer
machines,” including smart meters,
appliances, and precision-guided
commercial equipment.

CCA has proposed a broad, open-
ended exemption for all “consumer
machines”—or ‘‘the ‘Internet of
Things’ ’—which would encompass a
diverse range of devices and
equipment.55 At least as currently
framed, it appears that it may be
difficult to build an adequate
administrative record for this exemption
in light of the fact-bound analysis
required by section 1201(a)(1). For
example, CCA’s proposal refers to
“precision-guided commercial
equipment” but provides no
explanation as to the kind of equipment
to which it refers. The Office invites
commenters to provide targeted
argument and evidence that would
allow the Office to narrow this category
appropriately.

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

¢ The extent to which devices
understood to be in this class use
mobile telecommunications or data
networks (e.g., HSPA+ or LTE networks)
for wireless connections, rather than
Wi-Fi or Bluetooth, or some other
technology, and whether parties are
seeking to circumvent access controls
on devices that use such other
technologies.

o The extent to which consumers,
rather than the device manufacturer or
some other entity, select and/or pay for
the mobile wireless connection for a
smart meter, an appliance, or a piece of
precision-guided commercial
equipment.

e Specific examples demonstrating
adverse effects stemming from a

55In relevant part, CCA proposes the following
regulatory language: “Computer programs, in the
form of firmware or software, or data used by
firmware or software, that enable . . . consumer
machines to connect to a wireless network that
offers telecommunications and/or information
services, when circumvention is initiated by the
owner of the device, or by another person at the
direction of the owner of the device, in order to
connect to a wireless network that offers
telecommunications and/or information services,
and access to the network is authorized by the
operator of the network.” CCA Connected
Wearables and Consumer Machines Unlocking Pet.
at 2. CCA states that the “‘consumer machines”
category encompasses ‘“‘smart meters, connected
appliances, connected precision-guided commercial
equipment, among others.” Id. at 1.

consumer’s inability to choose the
mobile wireless communications
provider used by a smart meter, an
appliance, or a piece of precision-
guided commercial equipment.

D. Software That Restricts the Use of
Lawfully Obtained Software
(“Jailbreaking’’)

The Office received several petitions
for exemptions to allow users to
circumvent TPMs protecting computer
programs in devices such as cellphones,
all-purpose tablets, and smart TVs and
that prevent users from running certain
software on, or removing preinstalled
software from, these devices. This type
of circumvention is commonly referred
to as the “jailbreaking” or “rooting” of
a device, and has been the subject of
proposed classes in the last triennial
rulemaking and earlier proceedings.56
The Office has categorized the proposals
into Proposed Classes 16 through 20,
with each class covering a different type
of device.

The Office has identified some legal
and factual issues that appear common
to all of the proposed classes relating to
jailbreaking. In addition to other more
specific areas of concern, for each of
these proposals, the Office encourages
commenters, in the course of detailing
how the proposed exemption meets the
requirements of section 1201(a)(1), to
also address—including through the
submission of relevant evidence—the
following:

e The extent to which consumers may
legally purchase devices that do not
contain the complained-of access
controls, and whether the availability of
such devices eliminates the need for an
exemption.

e Whether jailbreaking the device
facilitates infringing uses, including
access to or consumption of infringing
content. The Office is particularly
interested in specific examples of
noninfringing versus infringing uses,
and any available evidence regarding
the relative volume of lawful versus
pirated content installed on or
consumed via jailbroken devices, as
well as whether there is a practical way
to segregate lawful from unlawful uses.

1. Proposed Class 16: Jailbreaking—
Wireless Telephone Handsets

This proposed class would permit the
jailbreaking of wireless telephone
handsets to allow the devices to run
lawfully acquired software that is
otherwise prevented from running, or to

56 See, e.g., 77 FR at 65263—64 (wireless telephone
handsets); id. at 65272—76 (video game consoles);
id. at 65274-75 (personal computing devices).
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remove unwanted preinstalled software
from the device.

EFF seeks readoption of an existing
exemption allowing the jailbreaking of
wireless telephone handsets to allow
those devices to interoperate with
lawfully obtained software and to allow
users to remove unwanted preinstalled
software from the device.57

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

e Whether the previously granted
exemption has had an adverse effect on
the marketplace for wireless telephone
handsets or the applications that run on
them.

e Specific examples of the following:
(a) The manner in which access controls
are being used to prevent installation of
software that competes with software
offered by the device manufacturer, and
(b) “unwanted software installed by the
manufacturer” that “‘consumes energy,
shortens the device’s battery life, or
sends personal information to
advertisers” that cannot be
uninstalled.>8

2. Proposed Class 17: Jailbreaking—All-
Purpose Mobile Computing Devices

This proposed class would permit the
jailbreaking of all-purpose mobile
computing devices to allow the devices
to run lawfully acquired software that is
otherwise prevented from running, or to
remove unwanted preinstalled software
from the device. The category “all-
purpose mobile computing device”
includes all-purpose non-phone devices
(such as the Apple iPod touch) and all-
purpose tablets (such as the Apple iPad
or the Google Nexus). The category does
not include specialized devices such as
e-book readers or handheld gaming
devices, or laptop or desktop computers.

57 EFF’s petition encompassed wireless telephone
handsets and other all-purpose mobile computing
devices. See EFF Jailbreaking Pet. at 1 (suggesting
an exemption for “[clomputer programs that enable
mobile computing devices, such as telephone
handsets and tablets, to execute lawfully obtained
software, where circumvention is accomplished for
the sole purposes of enabling interoperability of
such software with computer programs of the
device, or removing software from the device”).
Proposed Class 16 encompasses EFF’s proposal
with respect to wireless telephone handsets, and
Proposed Class 17 encompasses the remainder of
EFF’s proposal. See 37 CFR 201.40(b)(2) (2013); see
also 77 FR at 65263—64.

58 EFF Jailbreaking Pet. at 4.

EFF 59 and Maneesh Pangasa 6° seek to
extend any exemption allowing the
jailbreaking of wireless telephone
handsets 61 to other all-purpose mobile
computing devices, including non-
phone handheld devices and all-
purpose tablets. In the 2012 triennial
rulemaking, the Librarian rejected a
jailbreaking exemption for tablets
because ‘““the record lacked a sufficient
basis to develop an appropriate
definition for the ‘tablet’ category of
devices, a necessary predicate to
extending the exemption beyond
smartphones.” 62 The Librarian
acknowledged, however, that “[iln
future rulemakings, as mobile
computing technology evolves, such a
definition may be more attainable.” 63

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

e The specific types of devices that
would be encompassed by the
exemption.

e Whether there are any relevant
differences between wireless telephone
handsets and other all-purpose
computing devices, such as non-phone
handheld computing devices and
tablets, for purposes of analyzing the
proposed exemption.

e Although the EFF’s proposed
exemption encompasses all-purpose
mobile computing devices, it
specifically excludes laptop and
desktop computers.64 The Office is
interested in the rationale for that
exclusion, and how any exemption
would distinguish between those
devices that would fall within the

59 EFF’s petition seeks, in relevant part, the
following proposed class: “Computer programs that
enable mobile computing devices, such as. . .
tablets, to execute lawfully obtained software,
where circumvention is accomplished for the sole
purposes of enabling interoperability of such
software with computer programs on the device, or
removing software from the device.” EFF
Jailbreaking Pet. at 1.

60 Mr. Pangasa’s tablet jailbreaking petition
encompasses two distinct proposals. Pangasa Tablet
Jailbreaking Pet. at 1-4. The Office has consolidated
the portion of Mr. Pangasa’s petition addressing
jailbreaking of general purpose tablets with the
EFF’s proposal in Proposed Class 17. See id. at 1
(“T would like to request an exemption to the Digital
Millennium Copyright Act for jail-breaking or
rooting tablets like the Apple iPad Air & iPad Mini,
Amazon’s Kindle Fire HD, Microsoft Surface line of
tablets (particularly the RT version to install hacks
that permit running desktop applications on RT
devices.”). Mr. Pangasa’s proposal with respect to
e-book readers is made part of Proposed Class 18.

61 See 37 CFR 201.40(b)(2) (2013).

62 See 77 FR at 65264.

63]d.

64 See EFF Jailbreaking Pet. at 2.

exemption and those that would fall
outside it.

¢ Specific examples of the following:
(a) The manner in which access controls
are being used to prevent installation of
software that competes with software
offered by the device manufacturer, and
(b) “unwanted software installed by the
manufacturer” that “consumes energy,
shortens the device’s battery life, or
sends personal information to
advertisers” that cannot be
uninstalled.5s

3. Proposed Class 18: Jailbreaking—
Dedicated E-Book Readers

This proposed class would permit the
jailbreaking of dedicated e-book readers
to allow those devices to run lawfully
acquired software that is otherwise
prevented from running.

Maneesh Pangasa filed a petition that,
in relevant part, seeks an exemption to
allow jailbreaking of dedicated e-book
readers such as Amazon’s Kindle
Paperwhite and Barnes and Noble’s
Nook.66 Mr. Pangasa provided only a
limited explanation of the noninfringing
uses that would be facilitated by
jailbreaking e-book readers, or of the
adverse effects caused by the relevant
access controls. In part, it appears his
concern may be related to the inability
to format-shift or space-shift e-books, a
topic that is addressed in Proposed
Class 10. Mr. Pangasa also makes a
passing reference to enabling “universal
access functionality”; the Office notes
that e-book accessibility concerns are
addressed in Proposed Class 9. Reading
the petition generously, Mr. Pangasa
does appear to raise a concern that
dedicated e-readers may not be able to
run lawfully acquired third-party
applications. Accordingly, the Office
has elected to put forward this proposed
class for further comment.

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

e The TPMs that are included with
dedicated e-book readers, and how they
prevent access to the e-book reader’s
firmware or software.

¢ Specific examples of noninfringing
uses that are facilitated by the
jailbreaking of a dedicated e-book
reader, other than enabling accessibility
for persons who are print disabled.

65 [d. at 4.

66 See Pangasa Tablet Jailbreaking Pet. at 2—4 (“I
therefore request an exemption to the Digital
Millennium Copyright Act be granted extending the
protections for (class #5) mobile phones to include
. . . dedicated e-readers like the Amazon Kindle.”).
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e Whether allowing an exemption
could harm the market for e-books,
including e-book subscription and
lending services.

4. Proposed Class 19: Jailbreaking—
Video Game Consoles

This proposed class would permit the
jailbreaking of home video game
consoles. Asserted noninfringing uses
include installing alternative operating
systems, running lawfully acquired
applications, preventing the reporting of
personal usage information to the
manufacturer, and removing region
locks. The requested exemption would
apply both to older and currently
marketed game consoles.

Maneesh Pangasa has proposed an
exemption to permit circumvention of
home video game consoles for an
assortment of asserted noninfringing
uses, including installing alternative
operating systems and removing region
locks.67 In the 2012 triennial
rulemaking, the Librarian rejected a
proposed class seeking an exemption for
jailbreaking of video game consoles.58
Among other things, the Librarian
concluded based on the evidentiary
record that the jailbreaking of video
game consoles “leads to a higher level
of infringing activity.” 69 At the same
time, the Librarian determined that
there was insufficient evidence of
adverse impacts on noninfringing uses,
because the asserted noninfringing uses
were not substantial, and there were
alternative devices that allowed users to
engage in those uses.”?

Particularly in light of those earlier
conclusions, the Office encourages
commenters, in the course of detailing
how the proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

e The nature of the specific TPMs at
issue and how they operate, and the
particular acts of circumvention
required for the jailbreaking of video
game consoles as sought in the proposal
(including any significant differences
among platforms).

e The relationship between the ability
to jailbreak consoles and the
dissemination and consumption of
pirated content, including any practical

67 Mr. Panagasa seeks an exemption “‘for jail-
breaking or rooting home video game consoles like
Nintendo’s Wii U, Sony’s Play Station 4, Microsoft’s
Xbox One and home media devices like Apple TV
which may in future gain the ability to natively play
video games.” Pangasa Video Game Console
Jailbreaking Pet. at 1.

6877 FR at 65272-74.

69 Id. at 65274.

70[d.

means to limit the exemption to
facilitate noninfringing rather than
infringing conduct.

o Specific evidence regarding the
adverse impact of access controls in
video game consoles on noninfringing
uses, including an explanation of why it
is necessary to employ the console for
particular uses rather than an alternative
device such as a general-purpose
computer.

e Whether allowing an exemption
could harm the market for video game
consoles or video games.

e Whether the Librarian’s analysis
should distinguish between current-
generation game consoles and older
game consoles and, if so, how.

5. Proposed Class 20: Jailbreaking—
Smart TVs

This proposed class would permit the
jailbreaking of computer-embedded
televisions (“smart TVs”’). Asserted
noninfringing uses include accessing
lawfully acquired media on external
devices, installing user-supplied
licensed applications, enabling the
operating system to interoperate with
local networks and external peripherals,
and enabling interoperability with
external devices, and improving the
TV’s accessibility features (e.g., for
hearing-impaired viewers). The TPMs at
issue include firmware encryption and
administrative access controls that
prevent access to the TV’s operating
system.

The Software Freedom Conservancy
(“SFC”) has proposed an exemption to
permit circumvention of TPMs that
protect access to firmware and software
on “smart TVs.” 71 It asserts that
although modern smart TVs are “full-
featured computers,” manufacturers
limit their capabilities in a number of
ways. For instance, SFC asserts that
while smart TVs are internet enabled,
they are “limited to accessing only
services chosen by the manufacturer.” 72
In addition, SFC asserts that many TVs
have USB ports that “can only be used
to install manufacturer-supplied
updates and connect to manufacturer-
sanctioned devices.” 73

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to

71 SFC’s proposal would “permit owners of
computer-embedded televisions (‘Smart TVs’) to
circumvent firmware encryption and administrative
access controls that control access to the TVs’
operating systems, for the purpose of accessing
lawfully-acquired media, installing licensed
applications, and enabling interoperability with
external devices.” SFC Pet. at 1.

72]d. at 3.

731d.

address—including through the
submission of relevant evidence—the
following:

¢ The specific TPMs on smart TVs,
how they operate, and methods of
circumventing such access controls.

¢ Specific examples of noninfringing
uses that would be facilitated by
circumvention.

e What users seek to do with
jailbroken smart TVs, including specific
examples of the following: (a) User-
supplied software that users wish to
install, (b) external hardware users are
prevented from connecting absent
circumvention, (c¢) improvements to
accessibility for hearing-impaired users
that would be facilitated by jailbreaking,
and (d) external storage devices through
which users seek to access media.

e The reasons smart TV
manufacturers limit end users’ ability to
install third-party applications and/or
restrict interoperability with external
devices.

¢ The role of any licensing
arrangements between smart TV
manufacturers and content or
application providers and the extent to
which the TPMs at issue protect open-
source software.

E. Vehicle Software

Several petitions seek exemptions to
permit circumvention of TPMs on
software that is embedded in vehicles.
The Office has initially consolidated
these proposals into the two classes
below based on the asserted
noninfringing uses and may further
refine the two proposed classes based
on the record as it develops.

The Office has identified certain areas
of inquiry that appear to be common to
both of these proposed classes. In
addition to other more specific areas of
concern, for each of these proposals, the
Office encourages commenters, in the
course of detailing how the proposed
exemption meets the requirements of
section 1201(a)(1), to also address—
including through the submission of
relevant evidence—the following:

e The computers and TPMs used in
connection with different types of
vehicles, including personal
automobiles, commercial motor
vehicles, and agricultural machinery,
and how they operate.

e Whether the proposed exemption is
warranted for all types of motorized
land vehicles—including personal
automobiles, commercial motor
vehicles, and agricultural machinery—
and whether and how the analysis may
differ for each type of vehicle.
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1. Proposed Class 21: Vehicle
Software—Diagnosis, Repair, or
Modification

This proposed class would allow
circumvention of TPMs protecting
computer programs that control the
functioning of a motorized land vehicle,
including personal automobiles,
commercial motor vehicles, and
agricultural machinery, for purposes of
lawful diagnosis and repair, or
aftermarket personalization,
modification, or other improvement.
Under the exemption as proposed,
circumvention would be allowed when
undertaken by or on behalf of the lawful
owner of the vehicle.

EFF has proposed an exemption to
allow the circumvention of TPMs on
computer programs that are embedded
in vehicles for purposes of
personalization, modification, or other
improvement and would apply to all
motorized land vehicles.”4 The
Intellectual Property & Technology Law
Clinic of the University of Southern
California Gould School of Law (“U.S.C.
Law”’) has proposed a similar exemption
for agricultural machinery
specifically.”s EFF explains that
“[vlehicle owners expect to be able to
repair and tinker with their vehicles[,]”
but TPMs on vehicle software “‘block
such legitimate activities, forcing
vehicle owners to choose between
breaking the law or tinkering and
repairing their vehicles.” 76 U.S.C. Law
similarly observes that farmers
specifically require unfettered access to
this vehicle software “to make any
significant modifications to the
efficiency and/or functionality of . . .
their increasingly sophisticated
agricultural machinery” 77 and to
“obtain vital diagnostic information.” 78

74EFF’s proposed regulatory language reads as
follows: “Lawfully-obtained computer programs
that control or are intended to control the
functioning of a motorized land vehicle, including
firmware and firmware updates, where
circumvention is undertaken by or on behalf of the
lawful owner of such a vehicle for the purpose of
lawful aftermarket personalization, improvement,
or repair.” EFF Vehicle Software Repair Pet. at 1.

75U.S.C. Law filed two petitions relating
agricultural machinery software. The first seeks an
exemption to “allow[] farmers to circumvent . . .
TPMs for the purpose of modifying their own
agricultural machinery to improve efficiency and/
or functionality.” U.S.C. Law Vehicle Software
Modification Pet. at 1. The second seeks an
exemption to “allow[ ] farmers to circumvent . . .
TPMs for the purpose of diagnosing and/or
repairing their own agricultural machinery.” U.S.C.
Law Vehicle Software Repair Pet. at 1. At least at
this stage of the rulemaking, the Office believes that
the two petitions are similar enough that they may
be addressed as part of the same proposed class.

76 EFF Vehicle Software Repair Pet. at 5.

77U.S.C. Law Vehicle Software Modification Pet.
at 2.

781U.S.C. Law Vehicle Software Repair Pet. at 1.

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

¢ Specific examples of the adverse
effects of the TPMs, including how they
prevent vehicle owners or others from
engaging in lawful diagnosis, repair, or
modification activities.

e With respect to each of the
proposed uses—diagnosis, repair, and
modification—(a) the extent to which
any of the asserted noninfringing
activities merely requires examination
or changing of variables or codes relied
upon by the vehicle software, or instead
requires copying or rewriting of the
vehicle software, and (b) whether
vehicle owners can properly be
considered “owners” of the vehicle
software.

e The applicability (or not) of the
statutory exemption for reverse
engineering in 17 U.S.C. 1201(f) to the
proposed uses.

e Whether a third party—rather than
the owner of the vehicle—may lawfully
offer or engage in the proposed
circumvention activities with respect to
that vehicle pursuant to an exemption
granted under 17 U.S.C. 1201(a)(1).

2. Proposed Class 22: Vehicle
Software—Security and Safety Research

This proposed class would allow
circumvention of TPMs protecting
computer programs that control the
functioning of a motorized land vehicle
for the purpose of researching the
security or safety of such vehicles.
Under the exemption as proposed,
circumvention would be allowed when
undertaken by or on behalf of the lawful
owner of the vehicle.

EFF seeks an exemption that would
permit circumvention of TPMs on
computer programs that are embedded
in vehicles for purposes of researching
the security or safety of that vehicle.”?
According to EFF, TPMs on vehicle
software prevent researchers from
“discover[ing] programming errors that
endanger passengers’ or ‘“‘errors that
would allow a remote attacker to take
control of a vehicle’s functions.” 80
Thus, separate and apart from Proposed
Class 21, EFF seeks a specific exemption

79 EFF’s proposed regulatory language reads as
follows: “Lawfully-obtained computer programs
that control or are intended to control the
functioning of a motorized land vehicle, including
firmware and firmware updates, where
circumvention is undertaken by or on behalf of the
lawful owner of such a vehicle for the purpose of
researching the security or safety of such vehicles.”
EFF Vehicle Software Security Pet. at 1.

80EFF Vehicle Software Security Pet. at 2.

to permit vehicle safety and security
research.

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

¢ Specific examples of the adverse
effects of the TPMs, including how they
prevent vehicle owners or others from
engaging in lawful safety and security
research activities.

e With respect to the proposed uses,
(a) the extent to which any of the
asserted noninfringing activities merely
requires examination or changing of
variables or codes relied upon by the
vehicle software, or instead requires
copying or rewriting of the vehicle
software, and (b) whether vehicle
owners can properly be considered
“owners” of the vehicle software.

e Whether granting the exemption
could have negative repercussions with
respect to the safety or security of
vehicles, for example, by making it
easier for wrongdoers to access a
vehicle’s software.

e The applicability (or not) of the
statutory exemptions for reverse
engineering in 17 U.S.C. 1201(f) and
encryption research in 17 U.S.C. 1201(g)
to the proposed uses.

e Whether a third party—rather than
the owner of the vehicle—may lawfully
offer or engage in the proposed
circumvention activities with respect to
that vehicle pursuant to an exemption
granted under 17 U.S.C. 1201(a)(1).

F. Abandoned Software

1. Proposed Class 23: Abandoned
Software—Video Games Requiring
Server Communication

This proposed class would allow
circumvention of TPMs on lawfully
acquired video games consisting of
communication with a developer-
operated server for the purpose of either
authentication or to enable multiplayer
matchmaking, where developer support
for those server communications has
ended. This exception would not apply
to video games whose audiovisual
content is primarily stored on the
developer’s server, such as massive
multiplayer online role-playing games.

EFF has proposed an exemption to
permit circumvention of TPMs on video
games that require communication with
a server to “‘enable core functionality”—
that is, either ““single-player or
multiplayer play”—where the developer
no longer supports the requisite server
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or services.8! EFF claims that an
exemption allowing video game owners
to circumvent relevant authentication
and multiplayer TPMs is necessary to
“serve player communities that wish to
continue playing their purchased games,
as well as archivists, historians, and
other academic researchers who
preserve and study videogames.” 82

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

¢ Specific descriptions of the TPMs
and methods of circumvention
involved.

¢ Specific examples of video games
that would be covered by this proposed
class, including games that can no
longer be played at all and games for
which single-player play remains
possible but cannot be played in
multiplayer mode.

e Whether the exemption would
threaten the current market for video
games (a) by allowing users of
unlawfully acquired video games to
similarly bypass server checks, (b) by
contributing to the circumvention of
client-server protocols for non-
abandoned video games, or (c) by
threatening the market for older video
games or discouraging the market for
backward compatibility of video games.

e The standard for determining when
developer support has ended, including
whether that standard should have a
notice or grace period for developers
before the exemption can be used.

¢ The proposed scope of an
exemption, including (a) whether the
exemption should differ with respect to
games that cannot be played at all
because developer support has ended,
and those for which only multiplayer
support has ended, (b) whether it
should exclude video games that are
hosted on or played through a remote
server, and (c) whether it should be
limited to libraries, archivists,
historians, or other academic
researchers who preserve or study video
games.

e Whether the exemption should
differ with respect to video games that
are made for personal computers, those

81 EFF’s proposed regulatory language reads as
follows: “Literary works in the form of computer
programs, where circumvention is undertaken for
the purpose of restoring access to single-player or
multiplayer video gaming on consoles, personal
computers or personal handheld gaming devices
when the developer and its agents have ceased to
support such gaming.” EFF Abandoned Video
Games Pet. at 1.

82]d. at 1-2.

made for consoles, and those made for
handheld devices.

2. Proposed Class 24: Abandoned
Software—Music Recording Software

This proposed class would allow
circumvention of access controls
consisting of the PACE content
protection system, which restricts
access to the full functionality of
lawfully acquired Ensoniq PARIS music
recording software.

In three similar petitions, Richard
Kelley, James McCloskey, and Michael
Yanoska have proposed an exemption to
permit circumvention of a TPM called
PACE that protects access to a specific
hardware and software system used for
music production called Ensoniq
PARIS.83 The petitions explain that,
when PARIS is installed on a new
computer or the hosting computer is
modified in some way, the PACE access
control requires the user to enter a
response code, but these codes soon will
no longer be available. Petitioners assert
that an exemption will allow for both
continued use of the PARIS system and
access to existing sound recording files
saved using that system, which would
otherwise be unrecoverable.

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

o Specific evidence that response
codes will no longer be provided to
Ensoniq PARIS owners.

e The applicability (or not) of 17
U.S.C. 117 to the maintenance or repair
of the hardware and software
comprising Ensoniq PARIS or the PACE
protection system.

o Whether any portions of the
Ensoniq PARIS hardware or software
will remain functional without the

83 Mr. Kelley alone proposed specific regulatory
language as follows: “(1) Obsolete software/
hardware combinations protected by a software
based copy protection mechanism (software dongle)
when the manufacturer is unable (because of no
longer being in business) or unwilling to provide
access via this system to those who are otherwise
entitled access; (2) Obsolete software/hardware
combinations protected by a software based copy
protection mechanism (software dongle) that
prevents the hardware and software from running
on current operating systems or current hardware
by those otherwise entitled to access to the software
and hardware.” Kelley Pet. at 1; see also McCloskey
Pet. at 1 (seeking “‘a minor broadening of a previous
exemption, namely ‘Computer programs protected
by dongles that prevent access due to malfunction
or damage and which are obsolete”); Yanoska Pet.
at 1 (seeking exemption to allow ““[e]limination of
the PACE control on recording software that was
created and sold over 15 years ago (which is no
longer sold or supported by the creating
company)”).

ability to circumvent the PACE access
control.

e Whether the proposed
circumvention could impact others, if
any, who use the PACE protection
system, including federal agencies and
state and local law enforcement
personnel who apparently rely upon
services from Intelligent Devices, the
current proprietor of the PACE access
control system.

G. Miscellaneous

1. Proposed Class 25: Software—
Security Research

This proposed class would allow
researchers to circumvent access
controls in relation to computer
programs, databases, and devices for
purposes of good-faith testing,
identifying, disclosing, and fixing of
malfunctions, security flaws, or
vulnerabilities.

Two submissions—by Professor
Matthew D. Green,84 and by a group of
academic security researchers
comprising Professors Steven M.
Bellovin, Matt Blaze, Edward W. Felten,
J. Alex Halderman, and Nadia Heninger
(““Security Researchers”’) 85—seek
exemptions for researchers performing
good-faith security research. According
to the submissions, an exemption is
needed to identify, disclose, and fix
malfunctions, security flaws, and/or
vulnerabilities across a wide range of
systems and devices. Petitioners seek to
circumvent TPMs in medical devices;
car components; supervisory control
and data acquisition (“SCADA”)

84 Professor Green's proposed regulatory language
reads as follows: “Computer programs and software,
a subcategory of literary works, accessible on
personal computers and personal devices and
protected by technological protection measures
(‘TPMs’) that control access to lawfully obtained
works when circumvention is accomplished for the
purposes of good faith testing, investigating, or
correcting security flaws and vulnerabilities,
commentary, criticism, scholarship, or teaching.”
Green Pet. at 1.

85 Security Researchers’ proposed regulatory
language reads as follows: ““Literary works,
including computer programs and databases,
protected by access control mechanisms that
potentially expose the public to risk of harm due
to malfunction, security flaws or vulnerabilities
when (a) circumvention is accomplished for the
purposes of good faith testing for, investigating, or
correcting such malfunction, security flaws or
vulnerabilities in a technological protection
measures or the underlying work it protects; OR (b)
circumvention was part of the testing or
investigation into a malfunction, security flaw or
vulnerability that resulted in the public
dissemination of security research when (1) a
copyright holder fails to comply with the standards
set forth in ISO 29147 and 30111; or (2) the finder
of the malfunction, security flaw or vulnerability
reports the malfunction, security flaw or
vulnerability to the copyright holder by providing
the information set forth in Form A* in advance of
or concurrently with public dissemination of the
security research.” Security Researchers Pet. at 1.
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systems; and other critical
infrastructure, such as the computer
code that controls nuclear power plants,
smartgrids, and industrial control
systems; smartphones that operate
critical applications, such as pacemaker
applications; internet-enabled consumer
goods in the home; and transit
systems.86 According to petitioners, the
exemptions codified in subsection (f) of
17 U.S.C. 1201 for reverse engineering,
subsection (g) for encryption research,
subsection (i) for protection of
personally identifying information, and
subsection (j) for security testing do not
sufficiently capture the breadth of the
research they seek to facilitate, and
suffer from “ambiguities . . . and
burdensome requirements to qualify for
those exemptions.” 87 As a result, the
petitioners say that they have “chosen
not to perform specific acts of security
research that they believe would have
prevented harms to and benefited [the]
safety of human persons.” 88

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

e Specific examples of the types of
noninfringing uses that are, or in the
next three years, are likely to be
adversely affected by a prohibition on
circumvention, including the security
risks sought to be avoided.

¢ The specific TPMs sought to be
circumvented in connection with
particular classes of works and the
methods for circumventing those access
controls, including the environment
(academic or otherwise) in which the
circumvention would be accomplished.

e Specific examples of acts of security
research that have been foregone or
delayed due to the current lack of the
proposed exemption.

e Whether granting the exemption
could have negative repercussions with
respect to the safety or security of the
works that are subject to research, for
example, by making it easier for
wrongdoers to access sensitive
applications or databases.

¢ Any industry standards that the
Office should consider in evaluating

86 See Security Researchers Pet. at 2.

87 Green Pet. at 4; see also Security Researchers
Pet. at 2.

88 Security Researchers Pet. at 3. The Office notes
that prior exemptions granted in 2006 and 2010
addressed circumvention for investigation or
security purposes for the more limited categories of
compact discs or video games accessible on
personal computers. See 37 CFR 201.40(b)(6) (2007)
(compact discs); 37 CFR 201.40(b)(4) (2011) (video
games); 71 FR at 68477; 75 FR 43825, 43832 (July
27,2010).

this request, such as the ISO 29147 and
ISO 30111 security guidelines,
including an explanation of how these
standards may relate to the proposed
exemption.

2. Proposed Class 26: Software—3D
Printers

This proposed class would allow
circumvention of TPMs on firmware or
software in 3D printers to allow use of
non-manufacturer-approved feedstock
in the printer.

Public Knowledge seeks an exemption
to circumvent TPMs on computer
programs used in 3D printers to allow
use of non-manufacturer-approved
feedstock in such printers.89

The Office encourages commenters, in
the course of detailing how the
proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

e Specific examples of 3D printers
that include the complained-of access
controls, including a description of the
applicable TPMs, how they operate, and
methods of circumvention.

o The extent to which there are
available for purchase 3D printers that
do not include such access controls, and
whether the existence of such printers
obviates the need for an exemption.

3. Proposed Class 27: Software—
Networked Medical Devices

The proposed class would allow
circumvention of TPMs protecting
computer programs in medical devices
designed for attachment to or
implantation in patients and in their
corresponding monitoring devices, as
well as the outputs generated through
those programs. As proposed, the
exemption would be limited to cases
where circumvention is at the direction
of a patient seeking access to
information generated by his or her own
device, or at the direction of those
conducting research into the safety,
security, and effectiveness of such
devices. The proposal would cover
devices such as pacemakers,
implantable cardioverter defibrillators,
insulin pumps, and continuous glucose
monitors.

This proposal, filed by a coalition of
medical device patients and researchers
(“Medical Device Research Coalition”),
seeks an exemption to allow
circumvention of TPMs in the firmware

89 Public Knowledge “‘seeks an exemption for

users of 3D printers that are protected by control
technologies when circumvention is accomplishe[d]
solely for the purpose of using non-manufacturer
approved feedstock in the printer.” Public
Knowledge 3D Printer Pet. at 2.

or software of medical devices and their
corresponding monitoring systems at
patient direction or for purposes of
safety, security, or effectiveness
research.?0 According to the petition,
“[m]any medical device manufacturers
use measures to control access” to
medical device software, including
password systems and encryption of
outputs.®? The Office encourages
commenters, in the course of detailing
how the proposed exemption meets the
requirements of section 1201(a)(1), to
address—including through the
submission of relevant evidence—the
following:

¢ Specific examples demonstrating
the noninfringing uses and adverse
effects of the TPMs, including how
patients seeking access to information
generated by their own devices, and/or
those seeking to conduct research into
the safety, security, and effectiveness of
such devices, are prevented from
engaging in lawful activities because of
the TPMs.

e Whether the exemption should
distinguish among different users
(researchers, patients, healthcare
providers at the direction of the device-
user patient, etc.) and/or the proposed
use (examining output of devices,
research into safety, security, and
effectiveness of devices, etc.).

e Whether the outputs generated by
the medical device programs constitute
copyright-protected materials.

e Whether granting the exemption
could have negative repercussions with
respect to the safety or security of the
relevant medical devices, for example,
by making it easier for wrongdoers to
access such medical devices’ software or
outputs.

e The relevance of the statutory
exemptions for reverse engineering in
17 U.S.C. 1201(f) and for encryption
research in 17 U.S.C. 1201(g) to the
proposed uses.

e Whether a third party—rather than
the owner of the device—may lawfully
offer or engage in the proposed
circumvention activities with respect to
that device pursuant to an exemption
granted under 17 U.S.C. 1201(a)(1).

90 The Medical Device Research Goalition’s
proposed regulatory language reads as follows:
“Computer programs, in the form of firmware or
software, including the outputs generated by those
programs, that are contained within or generated by
medical devices and their corresponding
monitoring systems, when such devices are
designed for attachment to or implantation in
patients, and where such circumvention is at the
direction of a patient seeking access to information
generated by his or her own device or at the
direction of those conducting research into the
safety, security, and effectiveness of such devices.”
Medical Device Research Coalition Pet. at 1-2.

91]d. at 2.
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Dated: December 9, 2014.
Jacqueline C. Charlesworth,

General Counsel and Associate Register of
Copyrights.

[FR Doc. 2014—29237 Filed 12—11-14; 8:45 am]
BILLING CODE 1410-30-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-OAR-2005-TX-0002; FRL-9920-
33-Region 6]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Repeal of Lead Emission Rules for
Stationary Sources in El Paso and
Dallas County

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
should do so at this time.

For additional information, see the
direct final rule which is located in the
rules section of this Federal Register
and the electronic docket found in the
www.regulations.gov Web site (Docket
ID No. EPA-R06—OAR-2005-TX-0002).

Dated: November 19, 2014.
Ron Curry,
Regional Administrator, Region 6.
[FR Doc. 201429144 Filed 12—11-14; 8:45 am]
BILLING CODE 6560-50-P

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the State Implementation
Plan (SIP) for Texas which repeals lead
emission rules which cover stationary
sources in El Paso and Dallas county
that are no longer in existence. This
action is being taken under section
110(k) and part D of the Clean Air Act.
DATES: Written comments should be
received on or before January 12, 2015.

ADDRESSES: Comments may be mailed to
Mr. Guy Donaldson, Chief, Air Planning
Section (6PD-L), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—-2733.
Comments may also be submitted
electronically or through hand delivery/
courier by following the detailed
instructions in the ADDRESSES section of
the direct final rule located in the rules
section of this Federal Register.

FOR FURTHER INFORMATION CONTACT:
Kenneth W. Boyce, (214) 665-7259,
boyce.kenneth@epa.gov.
SUPPLEMENTARY INFORMATION: In the
final rules section of this Federal
Register, EPA is approving the State’s
SIP submittal repealing lead emission
rules which cover stationary sources
that are no longer operating in both E1
Paso County and Dallas County. We are
taking this action as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
action and anticipates no adverse
comments. A detailed rationale for the
proposed approval is set forth in the
direct final rule. If no relevant adverse
comments are received in response to
this action no further activity is
contemplated. If EPA receives relevant
adverse comments, the direct final rule

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 60 and 63

[EPA-HQ-OAR-2012-0522; FRL-9920-39—
OAR]

RIN 2060-AQ20

Phosphoric Acid Manufacturing and
Phosphate Fertilizer Production RTR
and Standards of Performance for
Phosphate Processing; Extension of
Comment Period

AGENCY: Environmental Protection
Agency.

ACTION: Notice of proposed rulemaking;
extension of public comment period.

SUMMARY: On November 7, 2014, the
Environmental Protection Agency (EPA)
proposed amendments to the national
emission standards for hazardous air
pollutants for Phosphoric Acid
Manufacturing and Phosphate Fertilizer
Production source categories and to new
source performance standards for
several phosphate processing categories.
The EPA is extending the deadline for
written comments on the proposed
amendments by 30 days to January 21,
2015. The EPA received requests for an
extension from The Fertilizer Institute,
several phosphate facilities and a testing
company that supports the industry.
The Fertilizer Institute has requested the
extension in order to allow more time to
review the proposed rule and associated
emissions data, risk assessment and
technology review.

DATES: Comments. The public comment
period for the proposed rule published
in the Federal Register on November 7,
2014, (79 FR 66512) is being extended
for 30 days to January 21, 2015.
ADDRESSES: Comments. Written
comments on the proposed rule may be
submitted to the EPA electronically, by

mail, by facsimile or through hand
delivery/courier. Please refer to the
proposal for the addresses and detailed
instructions.

Docket. The EPA has established a
docket for this rulemaking under Docket
ID Number EPA-HQ-OAR-2012-0522.
All documents in the docket are listed
in the http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., confidential business information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the EPA Docket Center, Room 3334,
EPA WJC West Building, 1301
Constitution Avenue NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the EPA
Docket Center is (202) 566—-1742.

World Wide Web. The EPA Web site
for this rulemaking is at http://
www.epa.gov/ttn/atw/phosph/
phosphpg.html.

FOR FURTHER INFORMATION CONTACT: Ms.
Tina Ndoh, Sector Policies and
Programs Division (D243-02), Office of
Air Quality Planning and Standards,
U.S. Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; telephone number: (919) 541—
2750; fax number: (919) 541-5450; and
email address: Ndoh.Tina@epa.gov.

SUPPLEMENTARY INFORMATION:

Comment Period

After considering requests received
from industry to extend the public
comment period, the EPA has decided
to extend the public comment period for
an additional 30 days. Therefore, the
public comment period will end on
January 21, 2015, rather than December
22, 2014. This extension will help
ensure that the public has sufficient
time to review the proposed rule and
the supporting technical documents and
data available in the docket.

Dated: December 5, 2014.
Mary E. Henigin,
Acting Director, Office of Air Quality Planning
and Standards.
[FR Doc. 2014—29193 Filed 12—11-14; 8:45 am]

BILLING CODE 6560-50-P
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http://www.regulations.gov
http://www.regulations.gov
mailto:boyce.kenneth@epa.gov
http://www.regulations.gov
mailto:Ndoh.Tina@epa.gov

Federal Register/Vol. 79, No. 239/Friday, December 12, 2014 /Proposed Rules

73873

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 416, 418, 482, 483, and 485
[CMS-3302—P]

RIN 0938-AS29

Medicare and Medicaid Program;
Revisions to Certain Patient’s Rights

Conditions of Participation and
Conditions for Coverage

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
revise the applicable conditions of
participation (CoPs) for providers,
conditions for coverage (CfCs) for
suppliers, and requirements for long-
term care facilities, to ensure that
certain requirements are consistent with
the Supreme Court decision in United
States v. Windsor, 570 U.S.12, 133 S.Ct.
2675 (2013), and HHS policy.
Specifically, we propose to revise
certain definitions and patient’s rights
provisions, in order to ensure that same-
sex spouses in legally-valid marriages
are recognized and afforded equal rights
in Medicare and Medicaid participating
facilities.

DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on February 10, 2015.

ADDRESSES: In commenting, please refer
to file code CMS—-3302—P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
four ways (please choose only one of the
ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the “Submit a comment” instructions.

2. By regular mail. You may mail
written comments to the following
address only: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-3302-P, P.O. Box 8013, Baltimore,
MD 21244-8013.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address only: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS—-3302-P, Mail

Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244—1850.
4. By hand or courier. Alternatively,

you may deliver (by hand or courier)

your written comments only to the
following addresses prior to the close of
the comment period:

a. For delivery in Washington, DC—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Room 445-G, Hubert
H. Humphrey Building, 200
Independence Avenue SW.,
Washington, DC 20201.

(Because access to the interior of the
Hubert H. Humphrey Building is not
readily available to persons without
Federal government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)
b. For delivery in Baltimore, MD—

Centers for Medicare & Medicaid

Services, Department of Health and

Human Services, 7500 Security

Boulevard, Baltimore, MD 21244—

1850.

If you intend to deliver your
comments to the Baltimore address, call
telephone number (410) 786—9994 in
advance to schedule your arrival with
one of our staff members.

Comments erroneously mailed to the
addresses indicated as appropriate for
hand or courier delivery may be delayed
and received after the comment period.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Ronisha Davis, (410) 786—6882.

SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following Web
site as soon as possible after they have
been received: http://
www.regulations.gov. Follow the search
instructions on that Web site to view
public comments.

Comments received timely will also
be available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,

Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone 1-800-743-3951.

Table of Contents

This proposed rule is organized as follows:
1. Background

A. United States v. Windsor Decision

B. Statutory and Regulatory Authority
II. Provisions of the Proposed Regulation

A. Ambulatory Surgical Centers Condition
for Coverage—Patient Rights (§416.50)

B. Hospice Care (Part 418)

C. Conditions of Participation for Hospitals
(Part 482)

D. Requirements for States and Long-Term
Care (LTC) Facilities (Part 483)

E. Conditions of Participation: Community
Mental Health Centers (CMHCs) (Part
485, Subpart J)

III. Collection of Information Requirements
IV. Response to Comments

V. Regulatory Impact Statement
Regulations Text

I. Background

A. United States v. Windsor Decision

In United States v. Windsor, 570 U.S.
12, 133 S. Ct. 2675 (2013), the Supreme
Court held that section 3 of the Defense
of Marriage Act (DOMA) is
unconstitutional because it violates the
Fifth Amendment (See Windsor, 133 S.
Ct.2675, 2695). Section 3 of DOMA,
provided that in determining the
meaning of any Act of the Congress, or
of any ruling, regulation, or
interpretation of the various
administrative bureaus and agencies of
the United States, the word ‘marriage’
meant only a legal union between one
man and one woman as husband and
wife, and the word ‘spouse’ could refer
only to a person of the opposite sex who
was a husband or a wife (1 U.S.C. 7).

The Supreme Court concluded that
this section, by prohibiting Federal
recognition of same-sex marriages that
were lawfully entered into or recognized
under state law, “undermines both the
public and private significance of state-
sanctioned same-sex marriages” and
found that “no legitimate purpose”
overcomes section 3’s “purpose and
effect to disparage and to injure those
whom the State, by its marriage laws,
sought to protect”” (Windsor, 133 S. Ct.
at 2694-95). Following the Supreme
Court’s opinion in Windsor, the Federal
government is permitted to recognize
the validity of same-sex marriages when
administering Federal statutes and
programs. And HHS has adopted a
policy of treating same-sex marriages on
the same terms as opposite-sex
marriages to the greatest extent
reasonably possible.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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This proposed rule would revise
certain conditions of participation
(CoPs) for providers, conditions for
coverage (CfCs) for suppliers, and
requirements for long-term care
facilities to ensure that the requirements
at issue are consistent with the Windsor
decision and HHS policy to treat same-
sex marriages on the same terms as
opposite-sex marriages to the greatest
extent reasonably possible. As discussed
in detail below, we propose to revise
certain definitions and patient’s rights
provisions to ensure that legally married
same-sex spouses are recognized and
afforded equal rights in Medicare and
Medicaid participating facilities. For all
Medicare and Medicaid provider and
supplier types, we have conducted a
review of the Code of Federal
Regulations (CFR) for instances in
which our regulations draw on state law
for purposes of defining
“representative”, “spouse”’, and similar
terms in which reference to a spousal
relationship is explicit or implied. We
have identified 9 provisions that we
believe should be revised in light of the
Windsor decision and HHS policy.
Currently, these provisions could be
interpreted to support the denial of
Federal rights and privileges to a same-
sex spouse if the state of residence does
not recognize same-sex marriages. If we
do not make these revisions, our
regulations would not afford equal
treatment in Medicare and Medicaid
participating facilities to same-sex
spouses whose marriages were lawfully
celebrated in jurisdictions that
recognize same-sex marriage. In light of
the Windsor decision and HHS policy,
we believe that it is appropriate to
revise these CoPs, CfCs, and
requirements to ensure that these valid
same-sex marriages are treated on the
same terms as opposite-sex marriages in
these Federal programs. The applicable
provisions are located in the CoPs and
CfCs for Ambulatory Surgical Centers
(ASCs), Hospices, Hospitals, Long-Term
Care (LTC) facilities, and Community
and Mental Health Centers (CMHCs).
We note that we did not find any
regulations that we believe require
amendment to achieve our policy goals
for equal treatment within the CoPs and
CICs for the other provider and supplier
types; therefore they are not included in
this regulation. However, we want to
emphasize that the Windsor decision
and HHS policy affect all provider and
supplier types. In addition, on
December 12, 2014, CMS issued
guidance to state survey agencies
regarding the impact of the Supreme
Court’s decision in United States v.
Windsor on how references to terms

9

such as “spouse”, “marriage”’, “family”,
and ‘“‘representative’” should be
interpreted in our regulations and the
associated guidance concerning current
CoPs, CfCs, and requirements except
where the applicable regulation
specifically requires application or
interpretation in accordance with state
law. With respect to those regulations
that did not explicitly bar such an
interpretation, we have taken the
approach in our guidance that such
terms include a same-sex spouse,
regardless of where the couple resides
or the jurisdiction in which the provider
or supplier providing health care
services to the individual is located, if
the same-sex marriage was lawful where
entered into and, if the marriage was
celebrated in a foreign jurisdiction, it
would be recognized in at least one
state.

We also note that on September 27,
2013 and May 30, 2014, we issued
Windsor-related guidance regarding
Medicaid eligibility determinations
(SHO #13-006, available at http://
medicaid.gov/Federal-Policy-Guidance/
Downloads/SHO-13-006.pdf and SHO
#14-005, available at http://
www.medicaid.gov/Federal-Policy-
Guidance/Downloads/SMD-14-005.pdf)
on the implications of the Windsor
decision for state flexibility regarding
the recognition of same-sex marriages in
determining eligibility for Medicaid and
the Children’s Health Insurance
Program (CHIP). We note that Medicaid
eligibility and CoP/CfC policies
addressed in this proposed rule are
administered by different statutes and
are administered by state Medicaid
agencies and CMS, respectively.

This proposed rule addresses certain
regulations governing Medicare and
Medicaid participating providers and
suppliers where current regulations look
to state law in a matter that implicates
(or may implicate) a marital
relationship. Our goal is to provide
equal treatment to spouses, regardless of
their sex, whenever the marriage was
valid in the jurisdiction in which it was
entered into, without regard to whether
the marriage is also recognized in the
state of residence or the jurisdiction in
which the health care provider or
supplier is located, and where the
Medicare program explicitly or
impliedly provides for specific
treatment of spouses.

B. Statutory and Regulatory Authority

Various sections of the Social Security
Act (the Act) define the various terms
that the Medicare program employs
with respect to each provider and
supplier type and list the requirements
that each provider and supplier must

meet to be eligible for Medicare and
Medicaid participation. Each statutory
provision also specifies that the
Secretary of Health and Human Services
(the Secretary) may establish other
requirements as the Secretary finds
necessary in the interest of the health
and safety of patients, although the
exact wording of such authority may
differ slightly among different provider
and supplier types.

Given the desire to expedite the
proposed changes and the common
rationale for each proposed change, we
believe the most prudent course of
action is to publish these proposed
revisions concerning the different
providers and suppliers at issue in a
single proposed rule. The following are
the statutory authorities for the
regulatory revisions we are proposing:

e Ambulatory Surgical Centers
(ASCs)—section 1832(a)(2)(F)(i) of the
Act.

e Hospices—section 1861(dd)(2)(G) of
the Act.

e Hospitals—section 1861(e)(9) of the
Act.

e Long-Term Care (LTC) Facilities:
Skilled Nursing Facilities (SNFs)—
section 1819(d)(4)(B) of the Act, Nursing
Facilities (NFs)—section 1919(d)(4)(B)
of the Act.

e Community Mental Health Centers
(CMHCs)—section 1861(ff)(3)(B)(iv) of
the Act, section 1913(c)(1) of the Public
Health Service Act (42 U.S.C. 201 et
seq.).

II. Provisions of the Proposed
Regulations

Consistent with the U.S. Supreme
Court’s holding in United States v.
Windsor and HHS policy, for purposes
of the CoPs and CfGs at issue, we are
proposing to recognize marriages
between individuals of the same sex
who were lawfully married under the
law of the state, territory, or foreign
jurisdiction where the marriage was
entered into (“‘celebration rule”)
(assuming at least one state would
recognize the marriage), regardless of
where the couple resides or the
jurisdiction in which the provider or
supplier providing health care services
to the individual is located, regardless
of any state law to the contrary. We are
proposing revisions to provisions
throughout the CoPs and CfCs that draw
on state-law definitions of
“representative”, ‘“spouse,” or similar
terms that can implicate a spousal
relationship. These revisions would
promote equality and ensure the
recognition of the validity of same-sex
marriages when administering the
patient rights and services at issue.


http://www.medicaid.gov/Federal-Policy-Guidance/Downloads/SMD-14-005.pdf
http://www.medicaid.gov/Federal-Policy-Guidance/Downloads/SMD-14-005.pdf
http://www.medicaid.gov/Federal-Policy-Guidance/Downloads/SMD-14-005.pdf
http://medicaid.gov/Federal-Policy-Guidance/Downloads/SHO-13-006.pdf
http://medicaid.gov/Federal-Policy-Guidance/Downloads/SHO-13-006.pdf
http://medicaid.gov/Federal-Policy-Guidance/Downloads/SHO-13-006.pdf

Federal Register/Vol. 79, No. 239/Friday, December 12, 2014 /Proposed Rules

73875

Below, we describe each of the
proposed revisions.

A. Ambulatory Surgical Centers
Condition for Coverage—Patient Rights
(§416.50)

Section 416.50 sets forth the
requirements that an ASC must follow
when informing a patient or a patient’s
representative or surrogate of the
patient’s rights. Current regulations at
§416.50(e)(3) look to state law to
determine a patient’s legal
representative or surrogate in situations
where a state court has not adjudged a
patient incompetent. We propose to add
language at paragraph (e)(3) that would
establish the requirement that the same-
sex spouse of a patient must be afforded
treatment equal to that afforded to an
opposite-sex spouse if the marriage was
valid in the jurisdiction in which it was
celebrated.

B. Hospice Care (42 CFR Part 418)

1. Definitions (§418.3)

Section 418.3 sets forth the definition
of “representative” when used
throughout Part 418 as related to
hospice care. Currently, the definition
provides that a representative is an
individual who has the authority under
state law (whether by statute or
pursuant to an appointment by the
courts of the state) to authorize or
terminate medical care or to elect or
revoke the election of hospice care on
behalf of a terminally ill patient who is
mentally or physically incapacitated; in
addition, the term may include a
guardian under the regulatory
definition. We propose to revise the
definition of “representative” to provide
that a same-sex spouse in a marriage
that was valid in the jurisdiction in
which it was celebrated must be treated
as a ““spouse” wherever state law
authorizes a ““spouse” to be a
representative, but a court has not
appointed a specific representative. We
intend for the hospice to use a
celebration rule in recognizing the
same-sex spouse of a patient, regardless
of whether the law in the jurisdiction
where the patient or spouse resides or
where the hospice is located recognizes
the same-sex spouse.

2. Condition of Participation: Patient’s
Rights (§418.52(b)(3))

Section 418.52 sets forth the
requirements for a hospice to inform a
patient of his or her rights. Current
regulations at §418.52(b)(3) require a
hospice to allow a patient’s legal
representative to exercise the patient’s
rights to the extent allowed by state law,
if the patient has not been adjudged

incompetent by a state court.
Regulations at § 418.52(b)(3) refer to a
representative ‘“‘designated by the
patient in accordance with state law.”
We propose to add at paragraph (b)(3),
language that establishes the
requirement that the same-sex spouse of
a patient must be afforded treatment
equal to that afforded to an opposite-sex
spouse if the marriage was valid in the
jurisdiction in which it was celebrated.

C. Conditions of Participation for
Hospitals (Part 482)

1. Condition of Participation: Patient’s
Rights (482.13)

Regulations at § 482.13 set forth the
requirements that a hospital must meet
to protect and promote each patient’s
rights. Sections 482.13(a)(1) and
§482.13(b)(2), respectively, require a
hospital to “inform each patient, or,
when appropriate, the patient’s
representative (as allowed under state
law), of the patient’s rights, in advance
of furnishing or discontinuing care,”
and afford the patient “the right to make
informed decisions regarding his or her
care.” We propose to add at
§482.13(a)(1) and § 482.13(b)(2) the
requirement that the same-sex spouse of
a patient must be afforded treatment
equal to that afforded to an opposite-sex
spouse if the marriage is valid in the
jurisdiction in which it was celebrated.

2. Condition of Participation: Laboratory
Services (§482.27)

Regulations at § 482.27 require that a
hospital must maintain, or have
available, adequate laboratory services
to meet the needs of its patients.
Regulations at § 482.27(b) require
hospitals to screen blood and blood
products for potentially infectious
diseases (specifically, the HIV virus and
Hepatitis C virus) and to notify donors
and patients as necessary. Section
482.27(b)(10) addresses notification
both when the patient has been
adjudged incompetent by a state court
and when the patient is competent. In
the case of a patient who is adjudged
incompetent by a state court, the
physician or hospital must notify a
“legal representative designated in
accordance with state law.” When the
patient is competent, but state law
permits a legal representative or relative
to receive the information on the
patient’s behalf, the physician or
hospital must notify the patient or
patient’s legal representative or relative.
We propose to add at §482.27(b)(10) the
requirement that the same-sex spouse of
a patient must be afforded treatment
equal to that afforded to an opposite-sex
spouse if the marriage is valid in the

jurisdiction in which it was celebrated.
This requirement would apply when
state law designates or identifies a
“spouse” as a legal representative in
case of either competency or
incompetency.

D. Requirements for States and Long-
Term Care (LTC) Facilities (42 CFR Part
483)

1. Resident Rights (§483.10)

Regulations at §483.10 give residents
the right to a dignified existence, self-
determination, and communication with
and access to persons and services
inside and outside a facility. The
regulations also require LTC facilities to
protect and promote the rights of each
resident. Under §483.10(a)(4), when a
resident has not been adjudged
incompetent, any ‘“‘legal surrogate
designated in accordance with state
law” may exercise such rights to the
extent provided by state law. We
propose to add language to
§483.10(a)(4) that would establish a
requirement that, the same-sex spouse
of a resident must be afforded treatment
equal to that afforded to an opposite-sex
spouse if the marriage was valid in the
jurisdiction in which it was celebrated.

2. Preadmission Screening and Resident
Review (PASRR) Evaluation Criteria
(§483.128)

Regulations at § 483.128 set forth the
criteria for a PASRR (currently
abbreviated as PASARR in the
regulations) evaluation. Section
483.128(c) specifies who must
participate in the evaluation process,
and paragraph (c)(2) requires that the
individual’s legal representative must
participate, if one has been designated
under state law. At §483.128(c)(2), we
propose to clarify that a same-sex
spouse would be recognized and treated
the same as an opposite-sex spouse if
the marriage was valid in the
jurisdiction in which it was celebrated.

In addition, regulations at
§483.128(k) require that for both
categorical and individualized
determinations, findings of the
evaluation must be interpreted and
explained to the individual and, where
applicable, a legal representative
designated under state law. We propose
a similar revision here to provide that,
a same-sex spouse would be recognized
and treated the same as an opposite-sex
spouse if the same-sex marriage was
valid in the jurisdiction in which it was
celebrated.
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E. Conditions of Participation:
Community Mental Health Centers
(CMHCs) (Part 485, Subpart J)

1. Definitions (§ 485.902)

Regulations at § 485.902 set forth the
definition of “representative”” when
used throughout Part 485, subpart J as
related to care in CMHCs. We propose
to revise the definition of
“representative” to provide that the
same-sex spouse of a client must be
afforded treatment equal to that afforded
to an opposite-sex spouse if the
marriage was valid in the jurisdiction in
which it was celebrated.

2. Condition of Participation: Client
Rights (485.910(b)(3))

Regulations at § 485.910 require
CMHC:s to inform a client of his or her
rights and protect and promote the
exercise of these client rights. Section
485.910(b)(3) requires that, in the case
of a client who has not been adjudged
incompetent by the State court, “‘any
legal representative designated by the
client in accordance with state law”
may exercise the client’s rights to the
extent allowed under state law. We
propose to add to this provision the
requirement that the same-sex spouse of
a client must be afforded treatment
equal to that afforded to an opposite-sex
spouse if the marriage was lawful in the
jurisdiction in which it was celebrated.

II1. Collection of Information
Requirements

This document does not impose any
new information collection
requirements, that is, reporting,
recordkeeping or third-party disclosure
requirements, as defined under the
Paperwork Reduction Act of 1995 (44
U.S.C. ch. 35). However, it does make
reference to existing information
collection requirements; specifically,
this document references disclosure
requirements contained in § 482.13(a)(1)
and §482.27(b)(10). These requirements
are already accounted for in the ICR
associated with OMB control number
0938-0328. We are in the process of
reinstating the ICR under 0938-0328
and will complete that process under
notice and comment periods separate
from those associated with this notice of
proposed rulemaking.

IV. Response to Comments

Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, when we proceed

with a subsequent document, we will
respond to the comments in the
preamble to that document.

V. Regulatory Impact Statement

We have examined the impact of this
rule as required by Executive Order
12866 on Regulatory Planning and
Review (September 30, 1993), Executive
Order 13563 on Improving Regulation
and Regulatory Review (January 18,
2011), the Regulatory Flexibility Act
(RFA) (September 19, 1980, Pub. L. 96—
354), section 1102(b) of the Social
Security Act, section 202 of the
Unfunded Mandates Reform Act of 1995
(March 22, 1995; Pub. L. 104—4),
Executive Order 13132 on Federalism
(August 4, 1999) and the Congressional
Review Act (5 U.S.C. 804(2)).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
(3100 million or more in any 1 year).
This rule does not reach the economic
threshold and thus is not considered a
major rule.

The RFA requires agencies to analyze
options for regulatory relief of small
entities. For purposes of the RFA, small
entities include small businesses,
nonprofit organizations, and small
governmental jurisdictions. Most
hospitals and most other providers and
suppliers are small entities, either by
nonprofit status or by having revenues
of less than $7.0 million to $35.5
million in any 1 year. Individuals and
States are not included in the definition
of a small entity. We are not preparing
an analysis for the RFA because we have
determined, and the Secretary certifies,
that this proposed rule would not have
a significant economic impact on a
substantial number of small entities.

In addition, section 1102(b) of the
Social Security Act requires us to
prepare a regulatory impact analysis if
a rule may have a significant impact on
the operations of a substantial number
of small rural hospitals. This analysis
must conform to the provisions of
section 603 of the RFA. For purposes of
section 1102(b) of the Act, we define a
small rural hospital as a hospital that is
located outside of a Metropolitan
Statistical Area for Medicare payment
regulations and has fewer than 100
beds. We are not preparing an analysis
for section 1102(b) of the Act because

we have determined, and the Secretary
certifies, that this proposed rule would
not have a significant impact on the
operations of a substantial number of
small rural hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule whose mandates require spending
in any 1 year of $100 million in 1995
dollars, updated annually for inflation.
In 2014, that threshold is approximately
$141 million. This rule will have no
consequential effect on State, local, or
tribal governments or on the private
sector.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
Since this regulation does not impose
any costs on State or local governments,
the requirements of Executive Order
13132 are not applicable.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects
42 CFR Part 416

Health facilities, Health professions,
Medicare, Reporting and recordkeeping
requirements.

42 CFR Part 418

Health facilities, Hospice care,
Medicare, Reporting and recordkeeping
requirements.

42 CFR Part 482

Grant programs—health, Hospitals,
Medicaid, Medicare, Reporting and
recordkeeping requirements.

42 CFR Part 483

Grant programs—health, Health
facilities, Health professions, Health
records, Medicaid, Medicare, Nursing
homes, Nutrition, Reporting and
recordkeeping requirements, Safety.

42 CFR Part 485

Grant programs—health, Health
facilities, Medicaid, Medicare,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services proposes to amend
42 CFR chapter IV as set forth below:
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PART 416—AMBULATORY SURGICAL
SERVICES

m 1. The authority citation for Part 416
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

m 2.In §416.50 paragraph (e)(3) is
revised to read as follows:

§416.50 Condition for coverage: Patient’s
rights.

* * * * *

(e) * x %

(3) If a State court has not adjudged
a patient incompetent, any legal
representative or surrogate designated
by the patient may exercise the patient’s
rights to the extent allowed by state law
regarding the scope of legal
representation. The same-sex spouse of
a patient must be afforded treatment
equal to that afforded to an opposite-sex
spouse if the marriage was valid in the

jurisdiction in which it was celebrated.
* * * * *

PART 418—HOSPICE CARE

m 3. The authority citation for Part 418
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

W 4. Section 418.3 is amended by
revising the definition of
“representative” to read as follows:

§418.3 Definitions.

* * * * *

Representative means an individual
who has the authority under State law
(whether by statute or pursuant to an
appointment by the courts of the State)
to authorize or terminate medical care
or to elect or revoke the election of
hospice care on behalf of a terminally ill
patient who is mentally or physically
incapacitated. This may include a legal
guardian. The same-sex spouse of a
patient must be afforded treatment equal
to that afforded to an opposite-sex
spouse if the marriage was valid in the
jurisdiction in which it was celebrated.
If a state court has appointed a
representative, that person is the
representative for these purposes.

* * * * *
m 5.In §418.52, paragraph (b)(3) is
revised to read as follows:

§418.52 Condition of participation:
Patient’s rights.

* * * * *

(b) * *x %

(3) If a state court has not adjudged a
patient incompetent, any legal
representative designated by the patient

in accordance with state law may
exercise the patient’s rights to the extent
allowed by state law. The same-sex
spouse of a patient must be afforded
treatment equal to that afforded to an
opposite-sex spouse if the marriage was
valid in the jurisdiction in which it was
celebrated.

* * * * *

PART 482—CONDITIONS OF
PARTICIPATION FOR HOSPITALS

m 6. The authority citation for part 482
continues to read as follows:

Authority: Secs. 1102, 1871, and 1881 of
the Social Security Act (42 U.S.C. 1302,
1395hh, and 1395rr), unless otherwise noted.
m 7.In 482.13, revise paragraph (a)(1)
and (b)(2) to read as follows:

§482.13 Condition of participation:
Patient’s rights.
* * * * *

(a] EE

(1) A hospital must inform each
patient, or when appropriate, the
patient’s representative (as allowed
under State law), of the patient’s rights,
in advance of furnishing or
discontinuing patient care whenever
possible. The same-sex spouse of a
patient must be afforded treatment equal
to that afforded to an opposite-sex
spouse if the marriage was valid in the
jurisdiction in which it was celebrated.
* * * * *

(b) EE

(2) The patient or his or her
representative (as allowed under State
law) has the right to make informed
decisions regarding his or her care. The
same-sex spouse of a patient must be
afforded treatment equal to that afforded
to an opposite-sex spouse if the
marriage was valid in the jurisdiction in
which it was celebrated. The patient’s
rights include being informed of his or
her health status, being involved in care
planning and treatment, and being able
to request or refuse treatment. This right
must not be construed as a mechanism
to demand the provision of treatment or
services deemed medically unnecessary
or inappropriate.
* * * * *
m 8.In 482.27, paragraph (b)(10) is
revised to read as follows:

§482.27 Condition of participation:
Laboratory services.

* * * * *

(b) * k% %

(10) Notification to legal
representative or relative. If the patient
has been adjudged incompetent by a
State court, the physician or hospital
must notify a legal representative
designated in accordance with State

law. If the patient is competent, but
State law permits a legal representative
or relative to receive the information on
the patient’s behalf, the physician or
hospital must notify the patient or his
or her legal representative or relative.
The same-sex spouse of a patient must
be afforded treatment equal to that
afforded to an opposite-sex spouse if the
marriage was valid in the jurisdiction in
which it was celebrated. For possible
HIV infectious transfusion beneficiaries
that are deceased, the physician or
hospital must inform the deceased
patient’s legal representative or relative.
If the patient is a minor, the parents or
legal guardian must be notified.

* * * * *

PART 483—REQUIREMENTS FOR
STATES AND LONG TERM CARE
FACILITIES

m 9. The authority citation for part 483
continues to read as follows:

Authority: Secs. 1102, 11281 and 1871 of
the Social Security Act (42 U.S.C. 1302,
1320a-7j, and 1395hh).

m 10.In § 483.10, paragraph (a)(4) is
revised to read as follows:

§483.10 Resident’s rights.
* * * * *

(a) R

(4) In the case of a resident who has
not been adjudged incompetent by the
state court, any legal-surrogate
designated in accordance with state law
may exercise the resident’s rights to the
extent provided by state law. The same-
sex spouse of a resident must be
afforded treatment equal to that afforded
to an opposite-sex spouse if the
marriage was valid in the jurisdiction in
which it was celebrated.
* * * * *
m 11.In § 483.128, paragraphs (c)(2) and
(k) are revised to read as follows:

§483.128 PASARR evaluation criteria.
* * * * *

(C) R

(2) The individual’s legal
representative, if one has been
designated under state law. The same-
sex spouse of a patient must be afforded
treatment equal to that afforded to an
opposite-sex spouse if the marriage was
valid in the jurisdiction in which it was
celebrated; and
* * * * *

(k) Interpretation of findings to
individual. For both categorical and
individualized determinations, findings
of the evaluation must be interpreted
and explained to the individual and,
where applicable, to a legal
representative designated under state
law. The same-sex spouse of a resident
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must be afforded treatment equal to that
afforded to an opposite-sex spouse if the
marriage was valid in the jurisdiction in
which it was celebrated.

* * * * *

PART 485—CONDITIONS OF
PARTICIPATION: SPECIALIZED
PROVIDERS

m 12. The authority citation for part 485
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395(hh)).

m 13. Section 485.902 is amended by
revising the definition of
“representative” to read as follows:

§485.902 Definitions.

* * * * *

Representative means an individual
who has the authority under State law
to authorize or terminate medical care
on behalf of a client who is mentally or
physically incapacitated. This includes
a legal guardian. The same-sex spouse of
a client must be afforded treatment
equal to that afforded to an opposite-sex
spouse if the marriage was valid in the
jurisdiction in which it was celebrated.
* * * * *

m 14.In § 485.910, paragraph (b)(3) is
revised to read as follows:

§485.910 Condition of participation: Client
rights.
* * * * *

(b) * % %

(3) If the State court has not adjudged
a client incompetent, any legal
representative designated by the client

is accordance with State law may
exercise the client’s rights to the extent
allowed under State law. The same-sex
spouse of a client must be afforded
treatment equal to that afforded to an
opposite-sex spouse if the marriage was
valid in the jurisdiction in which it was
celebrated.

* * * * *

Dated: June 12, 2014.
Marilyn Tavenner,

Administrator, Centers for Medicare &
Medicaid Services.

Approved: June 18, 2014.
Sylvia M. Burwell,

Secretary, Department of Health and Human
Services.

[FR Doc. 2014-28268 Filed 12-11-14; 8:45 am]
BILLING CODE 4120-01-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2014-0078]

Availability of an Environmental
Assessment and Finding of No
Significant Impact for a Biological
Control Agent for Asian Citrus Psyllid
in the Contiguous United States

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has prepared an
environmental assessment and finding
of no significant impact relative to the
release of Diaphorencyrtus aligarhensis
for the biological control of the Asian
citrus psyllid, Diaphorina citri, in the
contiguous United States. Based on this
finding of no significant impact, the
Animal and Plant Health Inspection
Service has determined that an
environmental impact statement need
not be prepared.

FOR FURTHER INFORMATION CONTACT: Dr.
Shirley A Wager-Pagé, Assistant
Director, Pest Permitting Branch,
Registration, Identification, Permitting,
and Plant Safeguarding, PPQ, APHIS,
4700 River Road Unit 133, Riverdale,
MD 20737-1236; (301) 851-2323.

SUPPLEMENTARY INFORMATION: The Asian
citrus psyllid (Diaphorina citri; ACP),
can cause economic damage to citrus in
groves and nurseries by direct feeding.
Both adults and nymphs feed on young
foliage, depleting the sap and causing
galling or curling of leaves. High
populations feeding on a citrus shoot
can kill the growing tip.

ACP’s primary threat to citrus,
however, is not as a direct plant pest,
but as an efficient vector of the bacterial
pathogen that causes citrus greening.
Also known as Huanglongbing (HLB),

citrus greening is considered to be one
of the most serious citrus diseases in the
world. HLB is a bacterial disease,
caused by strains of the bacterial
pathogen ““‘Candidatus Liberibacter
asiaticus,” that attacks the vascular
system of host plants. The pathogen is
phloem-limited, inhabiting the food-
conducting tissue of the host plant, and
causes yellow shoots, blotchy mottling
and chlorosis, reduced foliage, and tip
dieback of citrus plants. HLB greatly
reduces production, destroys the
economic value of the fruit, and can kill
trees. Once infected, there is no cure for
a tree with HLB. In areas of the world
where the disease is endemic, citrus
trees decline and die within a few years
and may never produce usable fruit.

ACP is currently present in Alabama,
American Samoa, Florida, Georgia,
Guam, Hawaii, Louisiana, Mississippi,
the Northern Mariana Islands, Puerto
Rico, Texas, the U.S. Virgin Islands, and
portions of Arizona, California, and
South Carolina.

The Animal and Plant Health
Inspection Service (APHIS) is proposing
to issue permits for the field release of
a parasitic wasp, Diaphorencyrtus
aligarhensis, to reduce the severity of
infestations of ACP in the United States
and retard the spread of HLB.

On September 18, 2014, we published
in the Federal Register (79 FR 56050,
Docket No. APHIS-2014-0078) a
notice ! in which we announced the
availability, for public review and
comment, of an environmental
assessment (EA) that examined the
potential environmental impacts
associated with the proposed release of
this biological control agent into the
contiguous United States.

We solicited comments on the EA for
30 days ending October 20, 2014. We
received 16 comments by that date.
They were from an organization
representing State departments of
agriculture, an agricultural commission,
an organization engaged in citrus
research, an advocacy group for organic
farming, citrus producers, pesticide
applicators, and private citizens.

One commenter stated her opposition
to the proposed release of D.
aligarhensis, but did not provide any
substantive information or specific
concerns.

1To view the notice, the comments we received,
the EA, or the FONSI, go to http://www.regulations.
gov/#!docketDetail;D=APHIS-2014-0078.

Another commenter stated that the EA
had failed to take into consideration the
possibility that D. aligarhensis will
parasitize non-target insects. However,
as another commenter pointed out, the
EA did in fact analyze such possible
parasitization.

The remaining commenters supported
the proposed release.

In this document, we are advising the
public of our finding of no significant
impact (FONSI) regarding the release of
D. aligarhensis into the contiguous
United States for use as a biological
control agent for ACP. The finding,
which is based on the EA, reflects our
determination that release of this
biological control agent will not have a
significant impact on the quality of the
human environment.

The EA and FONSI may be viewed on
the Regulations.gov Web site (see
footnote 1). Copies of the EA and FONSI
are also available for public inspection
at USDA, Room 1141, South Building,
14th Street and Independence Avenue
SW., Washington, DC, between 8 a.m.
and 4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect copies are requested to call
ahead to (202) 799-7039 to facilitate
entry into the reading room. In addition,
copies may be obtained by calling or
writing to the individual listed under
FOR FURTHER INFORMATION CONTACT.

The EA and FONSI have been
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 et seq.); (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508); (3)
USDA regulations implementing NEPA
(7 CFR part 1b); and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Done in Washington, DG, this 5th day of
December 2014.

Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 201429113 Filed 12-11-14; 8:45 am]
BILLING CODE 3410-34-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection: Good Neighbor
Agreement With State Cooperators

AGENCY: Forest Service, USDA.
ACTION: Notice; correction.

SUMMARY: The Forest Service is
correcting a notice that appeared in the
Federal Register on December 9, 2014,
(79 FR 73026). This correction replaces
the link listed for the Good Neighbor
Agreement instruments and associated
administrative forms for this new
information collection request. It does
not change the date comments must be
received by.

DATES: Comments must be received in
writing on or before February 9, 2015 to
be assured of consideration. Comments
received after that date will be
considered to the extent practicable.

ADDRESSES: Comments concerning this
notice should be addressed to Jake
Donnay, Legislative Affairs, USDA
Forest Service, 1400 Independence Ave.
SW., Mailstop 1130, Washington, DC
20250-1130. Comments also may be
submitted via facsimile to 202—205—
1225 or by email to: jacobsdonnay@
fs.fed.us.

All comments, including names and
addresses when provided, will be
placed in the record and available for
public viewing and copying. The public
may inspect comments received at U.S.
Department of Agriculture, Forest
Service, 201 14th Street SW., 4th floor,
4CE, Washington, DC, during normal
business hours. Visitors are encouraged
to call ahead to 202—-205-1637 to
facilitate entry. The public may request
an electronic copy of the draft
supporting statement and/or any
comments received be sent via return
email. Requests should be emailed to

jacobsdonnay@fs.fed.us.

FOR FURTHER INFORMATION CONTACT: Jake
Donnay, Legislative Affairs at USDA
Forest Service, 202—205-1617.
Individuals who use telecommunication
devices for the deaf (TDD) may call the
Federal Information Relay Service
(FIRS) at 1-800-877—-8339 twenty-four
hours a day, every day of the year,
including holidays.

SUPPLEMENTARY INFORMATION: In the
Federal Register of December 9, 2014,
in FR Doc. 2014-28746, on page 73026,
in column 3, the paragraph before the
heading “Estimate of Annual Burden”
replace www.fs.fed.us.gov/farmbill/
gna.shtml with the following http://
www.fs.fed.us/farmbill/gna.shtml.

Dated: December 10, 2014.
Brian Ferebee,

Acting Associate Deputy Chief, National
Forest System.

[FR Doc. 2014-29263 Filed 12-10-14; 4:15 pm]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE
Forest Service

Northern Research Station, Timber &
Watershed Laboratory, RWU NRS-01,
West Virginia, Fernow Experimental
Forest 2016 to 2020

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The USDA Forest Service will
prepare an Environmental Impact
Statement (EIS9) to document the
analysis and disclose environmental
impacts of proposed actions needed to
continue long-term research on the
Fernow Experimental Forest. To
continue long-term research on the
Fernow Experimental Forest, the USDA
Forest Service proposes to harvest
timber, use prescribed fire, and apply
fertilizer to specific areas of the
experimental forest. Also, to maintain
the integrity of the experimental forest
for long-term research we will continue
the following management activities:
Applying gravel to road surfaces as
needed; replacing culverts on skid roads
and haul roads as needed; maintaining
water bars on skid roads; maintaining
ditches and culverts; seeding decks and
landings; using herbicides to control the
spread of Japanese stiltgrass and other
invasive species such as tree-of-heaven
as needed; removing hazard trees from
along the roads; and maintaining
openings used for weather stations. The
purpose of the research is to evaluate
the effectiveness of silvicultural tools on
central Appalachian forests, to better
understand ecological dynamics within
these forest ecosystems, and to develop
management tools, practices, and
guidelines for central Appalachian
forests.

The 4,700-acre Fernow Experimental
Forest is situated with the boundary of
eth Monongahela National Forest in
Tucker County, West Virginia and is
managed by the Northern Research
Station of eth USDA Forest Service.
These proposed research activities are
in compliance with the 2006 revised in
2011 Monongahela National Forest Plan,
which provides overall guidance for
management of the area, including
direction for management of the Fernow
Experimental Forest.

DATES: Comments concerning the scope
of the analysis must be received by
January 26, 2015. The draft
environmental impact statement is
expected September 2015 and the final
environmental impact statement is
expected November 2015.

ADDRESSES: Send written comments to
USDA Forest Service, Northern
Research Station, Timber & Watershed
Laboratory, Attn: Fernow EIS, P.O. Box
404, Parsons, WV 26287. Comments
may also be sent via email to mailto:fs-
fernow@fs.fed.us, or via facsimile to
304—478-8692.

FOR FURTHER INFORMATION CONTACT: Tom
Schuler, Northern Research Station,
Timber & Watershed Laboratory, P.O.
Box 404, Parsons, WV 26287, 304—478—
2000, tschuler@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—8339
between 8 a.m. and 8 p.m., Eastern
Time, Monday through Friday.
SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

The purpose of the proposed actions
is to continue ongoing research studies
on the FEF and to maintain the integrity
of the FEF for long-term research. The
need for these specific proposed actions
is found in the various study plans that
set up the harvest methods and timing
for harvests. Some studies include
experiments that were designed to last
80 years or more. These data represent
some of the most complete, continuous
long-term records on ecosystem
processes in the world. We want to
continue these experiments as designed,
and continue to gather information
about the effects of various silvicultural
practices on forest ecosystems in the
central Appalachians. We will use these
data to provide information on basic
ecosystem processes in unmanaged and
managed forests, on species diversity of
plants and animals, and on other
ecological parameters. Research results
from the FEF are used to guide
management on private and public
lands in the central Appalachian region.

The FEF has many partners and
collaborators who rely on the existing
studies as a framework for basic
research, and for innovative studies.
Therefore, it is important that we
manage the FEF to ensure availability
for collaborative research, and to ensure
safety for all visitors to the FEF.
Management activities include:
Applying gravel to road surfaces as
needed; replacing culverts on skid roads
and haul roads as needed; maintaining
water bars on skid roads; maintaining
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ditches and culverts; seeding decks and
landings; using herbicides to control the
spread of Japanese stiltgrass and other
invasive species such as tree-of-heaven
as needed; removing hazard trees from
along the roads; and maintaining
openings used for weather stations.

Proposed Action

The proposed activities planned for
2015 through 2020 include the
following silvicultural treatments in
existing research studies: Diameter-limit
harvest on 173 acres; single-tree
selection on 150 acres; 24 acres of patch
clearcuts (each patch is 0.4 acre) within
169 acres; and prescribed fire treatment
on 391 acres. Other treatments include
annual fertilization of 89 acres with
ammonium sulfate fertilizer (and
additions of dolomitic lime to 2 of those
acres), treatments of invasive non-native
plants, and maintenance of roads, decks,
and other infrastructure.

Responsible Official

The responsible official for the
decision will be the Project Leader or
Acting Project Leader for RWU NRS-01,
“Ecological and Economic
Sustainability of the Appalachian Forest
in an Era of Globalization”.

Nature of Decision To Be Made

The responsible official will decide if
the proposed action will be implmented
as described, as modified by an
alternative, or not at all. If the proposed
actiion is implemented, what mitigation
measures and monitoring requirements
will the Forest Service implement.

Preliminary Issues

Preliminary issues to address in the

EIS include:

o Adverse effects of logging and
prescribed fire to habitat and
individuals listed as federally
endangered or threatened

¢ a decrease in soil productivity from
erosion following timber harvests and
prescribed fires

¢ increased sediment input to streams
from timber harvests and prescribed
fires

e increases in stream acidity and
adverse effects to trout populations
from the addition of ammonium
sulfate fertilizer to a watershed

Scoping Process

This notice of intent initiates the
scoping process, which guides the
development of the environmental
impact statement. Letters describing the
proposed action were sent to interested
people and agencies on December 5,
2014. The project is listed on the
Monongahela National Forest Schedule

of Proposed Actions at http://www.fs.
fed.us/nepa/project_content.php
Pproject=45791.

It is important that reviewers provide
their comments at such times and in
such manner that they are useful to the
agency’s preparation of the
environmental impact statement.
Therefore, comments should be
provided prior to the close of the
comment period and should clearly
articulate the reviewer’s concerns and
contentions.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
be part of the public record for this
proposed action. Comments submitted
anonymously will be accepted and
considered, however.

Dated: December 8, 2014.

Thomas M. Schuler,

Project Leader, NRS-01.

[FR Doc. 2014-29162 Filed 12-11-14; 8:45 am]
BILLING CODE 3410-11-P

BROADCASTING BOARD OF
GOVERNORS

Sunshine Act Meeting

DATE AND TIME: Thursday, December 18,
2014, 9:00 a.m.—11:30 a.m. EST.

PLACE: Cohen Building, Room 3321, 330
Independence Ave. SW, Washington,
DC 20237.

SUBJECT: Notice of Meeting of the
Broadcasting Board of Governors.
SUMMARY: The Broadcasting Board of
Governors (Board) will be meeting at the
time and location listed above. The
Board will vote on a consent agenda
consisting of the minutes of its October
30, 2014 meeting, a resolution honoring
the 65th anniversary of Voice of
America’s Ukrainian Service, and a
resolution honoring the fifth
anniversary of Radio Free Europe/Radio
Liberty’s Radio Mashaal. The Board will
receive a presentation providing an
overview of the International
Broadcasting Bureau.

This meeting will also be available for
public observation via streamed
Webcast, both live and on-demand, on
the agency’s public Web site at
www.bbg.gov. Information regarding this
meeting, including any updates or
adjustments to its starting time, can also
be found on the agency’s public Web
site.

The public may also attend this
meeting in person at the address listed
above as seating capacity permits.
Members of the public seeking to attend
the meeting in person must register at
http://bbgboardmeetingdecember2014.

eventbrite.com by 12:00 p.m. (EST) on
December 17. For more information,
please contact BBG Public Affairs at
(202) 203-4400 or by email at pubaff@
bbg.gov.

CONTACT PERSON FOR MORE INFORMATION:
Persons interested in obtaining more
information should contact Oanh Tran
at (202) 203—4545.

Oanh Tran,
Director of Board Operations.

[FR Doc. 2014-29290 Filed 12-10-14; 4:15 pm]
BILLING CODE 8610-01-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Alaska American Fisheries Act
Reports.

OMB Control Number: 0648—0401.

Form Number(s): None.

Type of Request: Regular (revision
and extension of a currently approved
information collection).

Number of Respondents: 8.

Average Hours per Response: Chinook
Salmon Incentive Plan Agreement (IPA),
40 hours; Non-Chinook Salmon Inter-
cooperative Agreement (ICA) revisions,
1 hour; Chinook Salmon IPA Annual
Report, Non-Chinook ICA Annual
Report, American Fisheries Act (AFA)
Annual Cooperative Report, AFA
Annual Cooperative Catch Report and
AFA Cooperative Contract, 8 hours
each; AFA Catcher Vessel
Intercooperative Agreement and AFA
Catcher Vessel Intercooperative
Agreement Annual Report, 40 hours
each.

Burden Hours: 345.

Needs and Uses: This request is for
revision and extension of a currently
approved information collection. Two
new voluntary reports have been added,
and one report removed.

On October 21, 1998, the President
signed into law The American Fisheries
Act, 16 U.S.C. 1851 (AFA). The AFA
established a limited access program for
the inshore sector of the BSAI pollock
fishery that is based on the formation of
fishery cooperatives around each
inshore pollock processor. NMFS issues
a single pollock allocation to each
cooperative and the cooperative may
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make sub-allocations of pollock to each
individual vessel owner in the
cooperative.

4 With respect to the fisheries off
Alaska, the AFA Program is a suite of
management measures that fall into four
general regulatory categories:

4 Limit access into the fishing and
processing sectors of the BSAI pollock
fishery and that allocate pollock to such
sectors (50 CFR 679.64).

¢ Govern the formation and operation
of fishery cooperatives in the BSAI
pollock fishery, including filing of
cooperative contracts (50 CFR 679.61
and 679.62).

4 Protection of other fisheries from
spillover effects from the AFA (50 CFR
679.64).

4 Govern catch measurement and
monitoring in the BSAI pollock fishery,
including filing of annual reports and
completing and submitting inshore
catcher vessel pollock cooperative catch
reports (50 CFR 679.63).

Affected Public: Business or other for-
profit organizations.

Frequency: Annually, on occasion.

Respondent’s Obligation: Required to
obtain or retain benefits, voluntary.

This information collection request
may be viewed at reginfo.gov. Follow
the instructions to view Department of
Commerce collections currently under
review by OMB.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to OIRA_Submission@
omb.eop.gov or fax to (202) 395-5806.

Dated: December 8, 2014.

Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2014-29098 Filed 12-11-14; 8:45 am]
BILLING CODE 3510-DT-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Proposed Information Collection;
Comment Request; Innovative
Technologies and Manufacturing Loan
Guarantee Program

AGENCY: Economic Development
Administration, Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information

collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before February 10,
2015.

ADDRESSES: Direct all written comments
to EDA, Innovative Technologies and
Manufacturing Loan Guarantee Program,
U.S. Department of Commerce, Room
71004, 1401 Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet to EDA at LGPForms@eda.gov).
FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to EDA at LGPForms@eda.gov.
SUPPLEMENTARY INFORMATION:

I. Abstract

The mission of the Economic
Development Administration (EDA) is
to lead the Federal economic agenda by
promoting innovation and
competitiveness, preparing American
regions for growth and success in the
worldwide economy. In order to
effectively administer and monitor its
economic development assistance
programs, EDA collects certain
information from applications for, and
recipients of, EDA investment
assistance.

Form ED-1919 Borrower’s Information
Form

Form ED-1919 is part of the
application process. The purpose of this
form is to collect identifying
information about the applicant, loan
request, indebtedness, information
about the principals, information about
current or previous government
financing, and certain other disclosures.
The information also facilitates
background checks as authorized by
EDA regulations.

Form ED-1920 Lender’s Application

Form ED-1920 is part of the
application process. The purpose of this
form is to collect identifying
information regarding the lender, loan
terms, use of proceeds, and other
information such as the innovation
qualification, as well as eligibility
information regarding the applicant and
use of proceeds. This entire form is to
be completed, signed and dated by the
Lender prior to submission of the loan
guarantee request to EDA.

Form ED-172 Account Transcripts

From ED-172 is part of the
application process. The purpose of this
form is to collect current loan
transaction data when the EDA loan
proceeds are used for refinancing.

Form ED-912 Statement of Personal
History

Form ED-912 is part of the
application process. The purpose of this
form is to collect identifying
information about the applicant that
will allow EDA to perform a background
check when necessary. This form is only
required when the applicant has a
criminal offense record that warrants
further research into the borrower’s
character.

Form ED-413 Personal Financial
Statement

Form ED—413 is part of the
application process. The purpose of this
form is to collect personal financial
information such as assets, liabilities,
stocks, and real estate for any person
providing a guarantee on the loan.

Form ED-1050 Settlement Sheet

Form ED-1050 is part of the closing
and disbursement process. The purpose
of this form is to collect transaction data
from the lender at initial funds
disbursement and serve as a notification
to EDA when the loan is being
disbursed. This form also serves as an
agreement that all disbursements be
used for eligible purposes outlined in 13
CFR 311.

Form ED-159 Fee Disclosure and
Compensation Agreement

Form ED-159 is part of the closing
and disbursement process. The purpose
of this form is to collect transactional
data from the lender or borrower for any
fees paid to an agent, advisor, attorney,
broker, or other third party for services
in connection with EDA ITM in excess
of the regular lending process. This form
also serves as an agreement that the
borrower may not be charged
unreasonably high fees, not be charged
based on application decision, nor be
charged for services unrelated to EDA
ITM.

Form ED-1502 Quarterly Report

Form ED-1502 is part of the servicing
process. The purpose of this form is to
collect monthly transactional data from
the lender in order for EDA to track
principal and interest (P&I) payments
between the borrower and lender. This
form is to be submitted by the lender to
EDA with an on-going servicing fee.

Form ED-2237 Approval Action
Modification Form

Form ED-2237 is part of the servicing
process. The purpose of this form is to
notify EDA in the event of a
modification to the loan that does not
change EDA’s risk level. This form also
serves as an application form for
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modifications to a loan that change
EDA’s risk level, in which case the
lender will need approval from EDA
before the modification can be made.

Form ED-1149 Transcript of Account

Form ED-1149 is part of the
termination process. The purpose of this
form is to collect transactional data from
the lender on the current status of the
loan at the time the lender requests for
EDA to purchase the guarantee.

II. Method of Collection
Paper and electronic submissions.

III. Data

OMB Control Number: 0610-XXXX.

Form Number(s): ED-1919, ED-1920,
ED-172, ED-912, ED—413, ED-1050,
ED-159, ED-1502, ED-2237, ED-1149.

Type of Review: New information
collection.

Affected Public: Business or other for-
profit.

Estimated Number of Respondents:
ED-1919: 100, ED-1920: 100, ED-172:
10, ED-912: 10, ED-413: 50, ED-1050:
40, ED-159: 5, ED-1502: 180, ED-2237:
30, ED-1149: 6.

Estimated Time per Response: ED—
1919: 9 minutes, ED-1920: 24 minutes,
ED-172: 10 minutes, ED-912: 15
minutes, ED—413: 90 minutes, ED-1050:
15 minutes, ED-159: 5 minutes, ED—
1502: 60 minutes, ED-2237: 5 minutes,
ED-1149: 60 minutes.

Estimated Total Annual Burden
Hours: ED-1919: 15, ED-1920: 40, ED-
172:1.67, ED-912: 2.5, ED-413: 75, ED—
1050: 10, ED-159: 0.42, ED-1502: 180,
ED-2237: 2.5, ED-1149: 6.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: December 8, 2014.
Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2014—-29101 Filed 12—11-14; 8:45 am]
BILLING CODE 3510-24-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XD650

Magnuson-Stevens Act Provisions;
General Provisions for Domestic
Fisheries; Application for Exempted
Fishing Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; request for comments.

SUMMARY: The Assistant Regional
Administrator for Sustainable Fisheries,
Northeast Region, NMFS, has made a
preliminary determination that an
exempted fishing permit application
contains all of the required information
and warrants further consideration. This
Exempted Fishing Permit would exempt
a commercial fishing vessel from mesh
size requirements and butterfish
possession limits to test experimental
codend mesh configurations as a means
to reduce juvenile butterfish bycatch in
the directed butterfish fishery. Cornell
University Cooperative Extension of
Suffolk County, NY, will be conducting
this research. Regulations under the
Magnuson-Stevens Fishery
Conservation and Management Act
require publication of this notification
to provide interested parties the
opportunity to comment on applications
for proposed exempted fishing permits.
DATES: Comments must be received on
or before December 29, 2014.
ADDRESSES: You may submit written
comments by any of the following
methods:

e Email: NMFS.GAR.EFP@noaa.gov.
Include in the subject line “Comments
on CCE Butterfish Selectivity EFP.”

e Mail: John K. Bullard, Regional
Administrator, NMFS, NE Regional
Office, 55 Great Republic Drive,
Gloucester, MA 01930. Mark the outside
of the envelope “Comments on CCE
Butterfish Selectivity EFP.”

e Fax:(978) 281-9135.

FOR FURTHER INFORMATION CONTACT:
Shannah Jaburek, Fishery Management
Specialist, 978-282-8456,
shannah.jaburek@noaa.gov.
SUPPLEMENTARY INFORMATION: The
Cornell Cooperative Extension (CCE)

submitted a complete application for an
Exempted Fishing Permit (EFP) on
October 3, 2014, to conduct commercial
fishing activities that the regulations
would otherwise restrict. The EFP
would exempt one vessel from the
minimum mesh size and butterfish
possession limit restrictions in the
Atlantic Mackerel, Squid, and Butterfish
Fishery Management Plan. The
possession limit exemptions are
necessary because the project is using a
3-inch (7.62-cm) mesh control codend
used in the targeted longfin squid
fishery, which triggers a butterfish
possession limit of less than 2500 1b
(1134 kg). They are using this as the
control in order to retain smaller size
butterfish to more effectively determine
the ability of the two experimental
codends to reduce the catch of small
butterfish. Further, due to the number of
replicates needed to test the
experimental gear, CCE wants to be able
to retain butterfish catch and avoid
wasteful discarding.

CCE received funding from the
Commercial Fisheries Research
Foundation to conduct a study that
would compare butterfish catch in otter
trawls with different codend mesh
configurations in an attempt to reduce
the catch of juvenile butterfish. The net
used in the study will be a 420 X 16-
cm, 4 seam trawl with a 114-ft (34.75-
m) cookie sweep suited for vessels with
horsepower in the range of 700 hp to
755 hp. The codends will be compared
using a trouser trawl configuration. One
leg of the trawl will have a control 6-cm
diamond mesh codend typical of the
longfin squid fishery, and the other leg
will have either an 8-cm square mesh
codend, or an 8-cm diamond mesh
turned 90 degrees (T-90). One vessel
contracted by CCE will conduct five
days of fishing, which is representative
of normal commercial fishing trips for
butterfish. Tow length would be limited
to 30 min per tow, and researchers plan
on conducting eight tows per day, with
additional tows if 