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Presidential Documents

Title 3—

The President

Proclamation 9212 of November 19, 2014

National Child’s Day, 2014

By the President of the United States of America

A Proclamation

In the faces of today’s children we see tomorrow’s leaders and innovators.
Like their parents and grandparents before them, they have the potential
to unearth new discoveries, pioneer bold inventions, and unlock
groundbreaking solutions to longstanding problems. Every generation has
sought to reach beyond the limits of the known world and push the bound-
aries of human imagination. But to realize what we know is possible for
our daughters and sons, we must harness their talents and abilities. On
National Child’s Day, we recognize that success is built on a foundation
of opportunity, and we continue our work to build a society where every
child can seize his or her future.

Early education is one of the best investments we can make in a child’s
life, and my Administration is committed to expanding access to preschool
and high-quality early learning across America. We are investing in programs
that enhance and expand infant and toddler care in high-need communities,
and next month, we will host the White House Summit on Early Education,
bringing together a broad coalition of partners dedicated to ensuring girls
and boys can learn and grow, regardless of who they are or where they
come from. In districts throughout our Nation, we are strengthening our
public schools and working to make sure every child has the opportunity
to reach higher.

To succeed in the classroom and thrive in their communities, all children
deserve a healthy start in life. That is why First Lady Michelle Obama’s
Let’s Move! initiative is working to make it easier for parents and children
to make healthy choices by increasing the availability of nutritious foods
and the opportunities for physical activity. And I continue to fight to provide
the freedom and security of quality, affordable health care to children and
their families. The Affordable Care Act prohibits insurance companies from
denying coverage to children with pre-existing conditions and requires that
most health plans cover recommended preventive services for kids without
copays, including immunizations and developmental screenings. Families
who do not have health insurance can visit www.HealthCare.gov to find
coverage that fits their needs and their budget.

A world-class education and a robust health system are essential pillars
of a society devoted to ensuring children can pursue their full measure
of happiness—and we all must work together to lift up the next group
of thinkers and doers. As we celebrate the limitless potential of a generation
born in an era of tremendous possibility, let us join with parents, profes-
sionals, and community members and renew our commitment to supporting
the dreams of all our daughters and sons.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim November 20, 2014,
as National Child’s Day. I call upon all citizens to observe this day with
appropriate activities, programs, and ceremonies, and to rededicate ourselves
to creating the bright future we want for our Nation’s children.


http://www.HealthCare.gov
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[FR Doc. 2014-27927
Filed 11-21-14; 8:45 am]
Billing code 3295-F5

IN WITNESS WHEREOF, I have hereunto set my hand this nineteenth day
of November, in the year of our Lord two thousand fourteen, and of the

Independence of the United States of America the two hundred and thirty-
ninth.
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DEPARTMENT OF COMMERCE

Bureau of Economic Analysis

15 CFR Part 801
[Docket No. 111201710-4976-01]
RIN 0691-AA82

Direct Investment Surveys: BE-13,
Survey of New Foreign Direct
Investment in the United States;
Announcing OMB Approval of
Information Collection

AGENCY: Bureau of Economic Analysis
(BEA), Commerce.

ACTION: Final rule; approval of
collection-of-information requirements
and effective date of OMB control
numbers.

SUMMARY: This rule provides notice of
the approval by the Office of
Management and Budget (OMB) and
resulting effectiveness of the collection-
of-information requirements published
by BEA on August 14, 2014.

DATES: The collection-of-information
requirements in §§801.3, 801.4 and
801.7, published on August 14, 2014 (79
FR 47573-47575), are effective
November 24, 2014. OMB approved the
collection-of-information requirements
in §§801.3, 801.4 and 801.7, as of
October 29, 2014.

FOR FURTHER INFORMATION CONTACT:
Patricia Abaroa, Chief, Direct
Investment Division (BE-50), Bureau of
Economic Analysis, U.S. Department of
Commerce, Washington, DC 20230;
phone (202) 606—-9591.

SUPPLEMENTARY INFORMATION: BEA
published a final rule on August 14,
2014 (79 FR 47573-75), that amended
its regulations to reinstate the reporting
requirements for the BE-13, Survey of
New Foreign Direct Investment in the
United States, which was discontinued
in 2009. On September 9, 2014, BEA
published a correction to that final rule

stating that the Office of Management
and Budget (OMB) had not yet approved
the information collection requirements
pursuant to the Paperwork Reduction
Act, and therefore the effective date of
the BE-13 is delayed (see 79 FR 53291).
The correction also stated that BEA
would announce the effective date of
that final rule after OMB approved
BEA'’s information collection request for
the BE-13.

This final rule announces OMB
approval and effectiveness of the
collection-of-information associated
with the BE-13. OMB approved the
collection-of-information requirements
on October 29, 2014, under OMB
control number 0608—0035. The
expiration date for this control number
is October 31, 2017.

Classification

Paperwork Reduction Act

This rule makes effective a collection-
of-information requirement subject to
the Paperwork Reduction Act. The
collection of this information has been
approved by the Office of Management
and Budget (OMB) under OMB Control
Number 0608—0035. This survey
collects information on the acquisition
or establishment of U.S. business
enterprises by foreign investors, which
was collected on the previous BE-13
survey, and information on expansions
by existing U.S. affiliates of foreign
companies, which was not previously
collected. This mandatory survey will
be conducted under the authority of the
International Investment and Trade in
Services Survey Act (the Act). Unlike
other BEA surveys conducted pursuant
to the Act, a response is required from
persons subject to the reporting
requirements of the BE-13, Survey of
New Foreign Direct Investment in the
United States, whether or not they are
contacted by BEA, in order to ensure
that respondents subject to the
requirements for foreign direct
investments in the United States are
identified. The BE-13 survey is
expected to result in the filing of reports
from approximately 1,350 U.S. affiliates
each year. The respondent burden for
this collection of information will vary
from one company to another, but is
estimated to average 1.6 hours per
response, including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and

reviewing the collection of information.
Thus the total respondent burden for
this survey is estimated at 2,160 hours,
compared to 900 hours for the previous
BE—-13 survey. The increase in burden
hours is due to the increase in the
number of respondents expected to file.

Administrative Procedure Act

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
opportunity for public comment for this
action because notice and comment
would be unnecessary and contrary to
the public interest. This action simply
provides notice of OMB’s approval of
the reporting requirements at issue,
which has already occurred, and
renders those requirements effective.
Thus, this action does not involve any
further exercise of agency discretion and
no comment received at this time would
impact any decision by BEA or OMB. In
addition, the public has had the
opportunity to comment on both the
substance of the reporting requirements,
at the time BEA adopted them, and on
BEA’s request to OMB for renewal of the
information collection. The reporting
requirements at issue were detailed in
proposed rules on which BEA accepted
public comment. The reporting
provisions in 15 CFR 801.3, 801.4 and
801.7, were initially published at 79 FR
30503-06 on May 28, 2014, with
comments accepted until July 28, 2014,
and published as a final rule at 79 FR
47573-75 on August 14, 2014. An
additional opportunity for public
comment at this point would not be
meaningful, and would be duplicative.

Regulatory Flexibility Act

Because prior notice and opportunity
for public comment are not required for
this rule by 5 U.S.C. 553, or any other
law, the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., are inapplicable.

Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

List of Subjects in 15 CFR Part 801

Economic statistics, Foreign
investment in the United States,
International transactions, Penalties,
Reporting and recordkeeping
requirements.



69760

Federal Register/Vol. 79, No. 226/ Monday, November 24, 2014 /Rules and Regulations

Dated: November 17, 2014.
Brent Moulton,

Acting Director, Bureau of Economic
Analysis.

[FR Doc. 2014—-27771 Filed 11-21-14; 8:45 am]
BILLING CODE 3510-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2014—0988]

Drawbridge Operation Regulation;
Three Mile Creek, Mobile, AL

AGENCY: Coast Guard, DHS.
ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the CSX
Transportation Railroad Swing Span
Bridge across Three Mile Creek, mile
0.3, at Mobile, Baldwin County,
Alabama. This deviation is necessary to
conduct maintenance to the bridge. This
deviation allows the bridge to remain
temporarily closed to navigation for
twelve hours during one day and then
operate during daylight hours only for
eight consecutive days within a span of
nine days.

DATES: This deviation is effective from
7:00 a.m. on Thursday, November 27,
2014, through 6:00 p.m. on Friday,
December 5, 2014.

ADDRESSES: The docket for this
deviation, [USCG—2014—-0988] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Geri Robinson,
Bridge Administration Branch, Coast
Guard; telephone 504-671-2128, email
Geri.A.Robinson@uscg.mil. If you have
questions on viewing the docket, call
Cheryl F. Collins, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: CSX
Transportation requested a temporary

deviation to repair the center bearing
and rack circle, which affects the
opening and closing of the swing span
bridge across Three Mile Creek at mile
0.3 at Mobile, Baldwin County,
Alabama. This maintenance is essential
for the continued operation of the bridge
and is expected to guard against
frequent breakdowns resulting in
emergency bridge closures. The bridge
owner plans to replace the center
bearing and rehabilitate the rack circle.
To accomplish the necessary repairs, the
bridge owner requested that the bridge
be allowed to remain closed to
navigation for twelve consecutive hours
on Thursday, November 27, 2014 from
7 a.m. until 7 p.m. to replace the center
bearing. Immediately following this
closure, the bridge owner will open the
bridge to allow all vessels to clear the
queue. After clearing the queue, the
bridge will be closed to navigation until
Friday, November 28, at 8 a.m. At that
time, the bridge will open on signal
from 8 a.m. until 6 p.m. for eight
consecutive days. During evening and
nighttime hours, between 6 p.m. and 8
a.m., the bridge will open at midnight
for the passage of vessels if at least two
hours advanced notice is given. During
this temporary deviation, the bridge
owner will rehabilitate and reinstall the
rack circle. During this time period, the
bridge will be opened by use of an assist
tug and operations may take longer than
normal. At 6 p.m. on Friday, December
5, 2014, the bridge will return to normal
operation.

The swing span bridge has a vertical
clearance of 10 feet above mean high
water and 12 feet above mean low water
in the closed-to-navigation position.
Navigation on the waterway is primarily
commercial, consisting of tugs with
tows and fishing vessels. There is no
recreational boat traffic at the bridge
site. These closures have been discussed
with waterway users and facilities and
no objections to the closure have been
expressed. In accordance with 33 CFR
117.5, the draw of the bridge opens on
signal. No alternate routes are available.

In accordance with 33 CFR 117.35(e),
this bridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: November 10, 2014.
David M. Frank,

Bridge Administrator, Eighth Coast Guard
District.

[FR Doc. 2014—-27811 Filed 11-21-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2014-0990]

Drawbridge Operation Regulation;
Trent River, New Bern, NC

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Norfolk
Southern Railroad Drawbridge, across
Trent River, mile 0.2, at New Bern, NC,
to facilitate a rehabilitation project. This
bridge presently opens on demand for
navigation and is usually left in the
open position only to close twice a day
for train crossings. This deviation
allows the bridge to remain closed to
navigation from 8 a.m. Monday,
December 15, 2014 until 7 p.m. Friday,
December 19, 2014, so that necessary
maintenance may be made. The
deviation is necessary to facilitate
removal and replacement of the rail lift
joints.

DATES: This deviation is effective from
8 a.m. on Monday, December 15, 2014
to 7 p.m. on Friday, December 19, 2014.
ADDRESSES: The docket for this
deviation [USCG—2014—-0990] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH”.
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Terrance
Knowles, Environmental Protection
Specialist, Coast Guard; telephone 757—
398-6587, email Terrance.A.Knowles@
uscg.mil. If you have questions on
viewing the docket, call Cheryl Collins,
Program Manager, Docket Operations, at
202-366-9826.

SUPPLEMENTARY INFORMATION: The
Norfolk Southern Railway operates this
swing-type railroad drawbridge and has
requested a temporary deviation from
the current operating regulations to
facilitate the rehabilitation work on the
structure. The Norfolk Southern
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Railroad Bridge, at mile 0.2, across
Trent River in Bern, NC, has a vertical
clearance in the closed to navigation
position of 0 feet above mean high
water.

Under the current operating schedule
set out in 33 CFR 117.5, the draw must
open promptly and fully for the passage
of vessels when a request or signal to
open is given.

Under this temporary deviation, the
bridge will be closed-to-navigation for
maintenance and would allow the
bridge to remain closed from 8 a.m.
Monday, December 15, 2014 to 7 p.m.
Friday, December 19, 2014, so necessary
repairs may be made. Vessels will not be
able to pass through when the bridge is
in the closed position. The bridge will
not be able to open for emergencies and
there is no alternate route for vessels.

The Coast Guard will inform the users
of the waterway through Local and
Broadcast Notice to Mariners of the
temporary deviation in operating
schedule for the bridge so that vessels
can arrange their transit plans
accordingly. Waterway traffic consists of
fishing boats, recreational boats, and
occasional tugs and barges.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: November 12, 2014.
James L Rousseau,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2014-27832 Filed 11-21-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2014-0980]
RIN 1625-AA00

Safety Zone; Salvage Operations, Lake
Michigan, Navy Pier, Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
Lake Michigan north of Navy Pier,
Chicago, IL. This safety zone is intended
to restrict vessels from a designated
portion of Lake Michigan for salvage
operations of a sunken barge. This
temporary safety zone is necessary to

protect the surrounding public and
vessels from the hazards associated with
salvage operations.

DATES: This rule is effective without
actual notice from November 24, 2014
until December 5, 2014. For the

urposes of enforcement, actual notice
will be used from November 4, 2014,
until November 24, 2014.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2014-0980. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, contact
or email MST2 Stacy Smith, U.S. Coast
Guard Marine Safety Unit Chicago, at
(630) 986—2155 or Stacy.D.Smith@
uscg.mil. If you have questions on
viewing the docket, call Cheryl Collins,
Program Manager, Docket Operations,
telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
TFR Temporary Final Rule

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking with
respect to this rule because doing so
would be impracticable and contrary to
the public interest. The final details for
this event were not known to the Coast
Guard until there was insufficient time
remaining before the event to publish an
NPRM. Specifically, this safety zone is
needed for salvage operations of a barge
that unexpectedly sank on Lake

Michigan on October 31, 2014. Thus,
delaying the effective date of this rule to
wait for a comment period to run would
be both impracticable and contrary to
the public interest because it would
inhibit the Coast Guard’s ability to
protect the public and vessels from the
hazards associated with the salvage
operations discussed below.

Under 5 U.S.C. 553(d)(3), The Coast
Guard finds that good cause exists for
making this temporary rule effective less
than 30 days after publication in the
Federal Register. For the same reasons
discussed in the preceding paragraph,
waiting for a 30 day notice period to run
would be impracticable and contrary to
the public interest.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
safety zones: 33 U.S.C. 1231; 33 CFR
1.05-1, 160.5; Department of Homeland
Security Delegation No. 0170.1.

From November 4, through December
5, 2014, salvage operations will take
place on Lake Michigan in response to
a sunken barge north of Navy Pier,
within the Chicago Harbor. The Captain
of the Port Lake Michigan has
determined that the salvage operations
will pose a significant risk to public
safety and property. This safety zone is
necessary to protect emergency
responders and transiting mariners from
associated hazards, which include
vessel collisions in a congested harbor.

C. Discussion of the Final Rule

With the aforementioned hazards in
mind, the Captain of the Port Lake
Michigan has determined that this
temporary safety zone is necessary to
ensure the safety of vessels during
salvage operations on Lake Michigan.
This safety zone will be in effect from
November 4, through December 5, 2014.
It will be enforced intermittently on an
as-needed basis during this time.
Additionally, advanced notice of
enforcement times will be provided
through Broadcast Notice to Mariners.
This zone will encompass all waters of
Lake Michigan within the arc of a circle
with a 500-foot radius, with its center
located on the north side of Navy Pier,
approximate position 41°53’33” N,
087°36’07” W; (NAD 83).

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Lake Michigan or a designated on-
scene representative. The Captain of the
Port or a designated on-scene
representative may be contacted via
VHF Channel 16.
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D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

We conclude that this rule is not a
significant regulatory action because we
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced on an as
needed basis for about a month. Under
certain conditions, moreover, vessels
may still transit through the safety zone
when permitted by the Captain of the
Port.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this temporary rule on
small entities. This rule will affect the
following entities, some of which might
be small entities: The owners or
operators of vessels intending to transit
Lake Michigan, within the Chicago
Harbor, in the vicinity north of Navy
Pier, from November 4, through
December 5, 2014.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for

the reasons cited in the Regulatory
Planning and Review section.
Additionally, before the enforcement of
the zone, we would issue local
Broadcast Notice to Mariners so vessel
owners and operators can plan
accordingly.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
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Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone and,
therefore it is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.
m 2. Add § 165.T09-0980 to read as
follows:

§165.T09-0980 Safety Zone; Salvage
Operations, Lake Michigan, Navy Pier,
Chicago, IL.

(a) Location. All waters of Lake
Michigan within the arc of a circle with
a 500-foot radius, with its center located
on the north side of Navy Pier,
approximate position 41°53’33” N,
087°36°07” W; (NAD 83).

(b) Effective and Enforcement Period.
This rule is effective without actual
notice from November 24, 2014 until
December 5, 2014. For the purposes of
enforcement, actual notice will be used
from November 4, 2014, until November
24, 2014. This rule will be enforced
intermittently on an as-needed basis.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the

Captain of the Port Lake Michigan or a
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Lake Michigan or a designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Lake Michigan
is any Coast Guard commissioned,
warrant or petty officer who has been
designated by the Captain of the Port
Lake Michigan to act on her behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Lake
Michigan or an on-scene representative
to obtain permission to do so. The
Captain of the Port Lake Michigan or her
on-scene representative may be
contacted via VHF Channel 16. Vessel
operators given permission to enter or
operate in the safety zone must comply
with all directions given to them by the
Captain of the Port Lake Michigan or an
on-scene representative.

Dated: November 4, 2014.
A.B. Cocanour,

Captain, U.S. Coast Guard, Captain of the
Port, Lake Michigan.

[FR Doc. 2014-27828 Filed 11-21-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2012-1036]
Safety Zone; Connectquot River Fall

Fireworks; Connectquot River;
Oakdale, NY

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for Connectquot River
Fall Fireworks on Connectquot River in
Oakdale, NY from 6:30 p.m. to 7:30 p.m.
on November 29, 2014. In the event of
inclement weather the safety zone will
be enforced from 6:30 p.m. to 7:30 p.m.
on November 30, 2014. This action is
necessary and intended to ensure safety
of life on the navigable waters
immediately prior to, during, and
immediately after the fireworks event.
During the aforementioned period, the
Coast Guard will enforce restrictions
upon, and control movement of, vessels
in a specified area immediately prior to,
during, and immediately after the
fireworks event. During the enforcement
period, no person or vessel may enter

the safety zone without permission of
the Captain of the Port.

DATES: The regulations in 33 CFR
165.151 Table 1, 11.3 listed below will
be enforced from 6:30 p.m. to 7:30 p.m.
on November 29, 2014 with a rain date
of November 30, 2014.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Petty Officer Ian Fallon,
Waterways Management Division, U.S.
Coast Guard Sector Long Island Sound;
telephone 203-468-4565, email
Ian.M.Fallon@uscg.mil.
SUPPLEMENTARY INFORMATION:

Connectquot River Fall Fireworks;
Connectquot River; Oakdale, NY. The
safety zone listed in 33 CFR 165.151
Table 1, 11.3 will be enforced from 6:30
p.m. to 7:30 p.m. on November 29, 2014.
In the event of inclement weather the
safety zone will be enforced from 6:30
p-m. to 7:30 p.m. on November 30, 2014.

Under the provisions of 33 CFR
165.151, the fireworks display listed
above is established as a safety zone.
During the enforcement period, persons
and vessels are prohibited from entering
into, transiting through, mooring, or
anchoring within the safety zone unless
they receive permission from the COTP
or designated representative.

This notice is issued under authority
of 33 CFR 165 and 5 U.S.C. 552 (a). In
addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via the Local Notice to Mariners or
marine information broadcasts. If the
COTP determines that the safety zone
need not be enforced for the full
duration stated in this notice, a
Broadcast Notice to Mariners may be
used to grant general permission to
enter the regulated area.

Dated: November 6, 2014.
E.J. Cubanski, III,

Captain, U.S. Coast Guard, Captain of the
Port Sector Long Island Sound.

[FR Doc. 2014-27827 Filed 11-21-14; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 49

[EPA-R10-OAR-2012-0557: FRL-9917-07—
Region 10]

Approval and Promulgation of
Implementation Plans; Swinomish
Indian Tribal Community; Tribal
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a Tribal
implementation plan (TIP) submitted by
the Swinomish Indian Tribal
Community (SITC or the Tribe). The
SITC TIP regulates open burning
practices and establishes a Tribal
regulatory program applicable to all
persons within the exterior boundaries
of the Swinomish Reservation
(Reservation). The SITC TIP was
submitted to the EPA on June 28, 2012,
and supplementary submittals were
received on September 24, 2013,
November 18, 2013, and January 28,
2014. This action makes the approved
portions of the SITC TIP federally
enforceable under the Clean Air Act
(CAA). Upon the effective date of this
action, the SITC TIP will replace the
Federal Implementation Plan (FIP)
provisions that regulate open burning
within the exterior boundaries of the
Reservation.

DATES: This final rule is effective on
December 24, 2014.

ADDRESSES: The EPA has established a
docket for this action under Docket
Identification No. EPA-R10-OAR-
2012-0557. All documents in the docket
are listed on the http://
www.regulations.gov Web site. Although
listed in the index, some information
may not be publicly available, i.e.,
Confidential Business Information or
other information the disclosure of
which is restricted by statute. Certain
other material, such as copyrighted
material, is not placed on the Internet
and will be publicly available only in
hard copy form. Publicly available
docket materials are available either
electronically through http://
www.regulations.gov or in hard copy at
EPA Region 10, Office of Air, Waste,
and Toxics, AWT—-150, 1200 Sixth
Avenue, Seattle, Washington 98101. The
EPA requests that you contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Claudia Vergnani Vaupel at (206) 553—
6121, vaupel.claudia@epa.gov, or the
above EPA, Region 10 address.
SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we,” “us,” or “our” is used, it is
intended to refer to the EPA.

I. Summary of the Proposed Action

On May 2, 2014 (79 FR 25049), the
EPA proposed to approve a TIP

submitted by the SITC on June 28, 2012,
and supplementary submittals received
on September 24, 2013, November 18,
2013, and January 28, 2014. The SITC
TIP regulates open burning and
establishes a Tribal regulatory program
to maintain or improve ambient air
quality related to open burning. The
SITC TIP applies to all persons within
the exterior boundaries of the
Swinomish Reservation and includes
regulations governing prohibited
materials, burn bans, open burning
permit requirements and fees, and
provisions related to enforcement of the
TIP. For a more detailed description of
our evaluation of the SITC TIP and our
rationale for the proposed action, please
see the May 2, 2014, proposed rule
which can be found in the docket for
today’s action. No public comments
were received on the proposed rule.

II. Final Action

Under CAA sections 110(0), 110(k)(3)
and 301(d), the EPA is taking final
action to approve the TIP submission as
discussed in our May 2, 2014 proposal.
Upon the effective date of this action,
the SITC TIP for open burning will
apply to all persons within the exterior
boundaries of the Reservation and will
replace the existing open burning
provisions in the FIP for the Swinomish
Reservation (40 CFR 49.10956(g) and
49.10960(g)). As discussed in the
proposed rule, the EPA is approving,
but not incorporating by reference into
the CFR, the enforcement-related
authorities in the SITC TIP.

III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
laws of an eligible Indian Tribe as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by Tribal law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.). Because this rule approves pre-
existing requirements under Tribal law
and does not impose any additional
enforceable duty beyond that required
by Tribal law, it does not contain any
unfunded mandate or significantly or

uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires the
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by tribal officials in the development of
regulatory policies that have tribal
implications.” The EPA has concluded
that this rule will have Tribal
implications in that it will have
substantial direct effects on the SITC.
However, it will neither impose
substantial direct compliance costs on
Tribal governments, nor preempt Tribal
law. The EPA is approving the SITC’s
TIP at the request of the Tribe. Tribal
law will not be preempted as the SITC
has already incorporated the TIP into
Tribal Law on March 9, 2012. The Tribe
has applied for, and fully supports, the
approval of the TIP. This approval
makes the TIP federally enforceable.

The EPA worked with Tribal air
program staff early in the process of
developing the TIP to allow for
meaningful and timely input into its
development. To administer an
approved TIP, Indian Tribes must be
determined eligible (40 CFR part 49) for
TAS for the purpose of administering a
TIP. During the TAS eligibility process,
the Tribe and the EPA worked together
to ensure that the appropriate
information was submitted to the EPA.
The SITC and the EPA also worked
together throughout the process of
development and Tribal adoption of the
TIP.

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a TIP covering areas within
the exterior boundaries of the
Swinomish Reservation, and does not
alter the relationship or the distribution
of power and responsibilities between
States and the Federal government
established in the Clean Air Act. This
action does not provide the EPA with
the discretionary authority to address,
as appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898,
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
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1994). This action also is not subject to
Executive Order 13045 “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing TIP submissions, the
EPA’s role is to approve an eligible
Indian Tribe’s submission, provided
that it meets the criteria of the Clean Air
Act. In this context, in the absence of a
prior existing requirement for the Indian
Tribe to use voluntary consensus
standards (VCS), the EPA has no
authority to disapprove a TIP
submission for failure to use VCS. It
would thus be inconsistent with
applicable law for the EPA, when it
reviews a TIP submission, to use VCS in
place of a TIP submission that otherwise
satisfies the provisions of the Clean Air
Act. Thus, the requirements of section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 (15 U.S.C. 272 note)
do not apply to this action.

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 23, 2015.
Only an objection to this final action
that was raised with reasonable
specificity during the public comment
period can be raised during judicial
review. Upon request, adequately

supported, the Administrator may
convene a proceeding for
reconsideration of this final action.
Filing a petition requesting that the
Administrator reconsider this final rule
does not affect the finality of this action
for the purposes of judicial review nor
does it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. (See CAA section
307(b)(1).) This action may not be
challenged later in proceedings to
enforce its requirements. (See CAA
section 307(b)(2).)

List of Subjects in 40 CFR Part 49

Environmental protection,
Administrative practice and procedure,
Air pollution control, Incorporation by
reference, Indians, Intergovernmental
relations, Particulate matter, Reporting
and recordkeeping requirements.

Dated: September 8, 2014.
Dennis J. Mclerran,

Regional Administrator, Region 10.

For the reasons stated in the
preamble, the Environmental Protection
Agency amends 40 CFR part 49 as
follows:

PART 49—INDIAN COUNTRY: AIR
QUALITY PLANNING AND
MANAGEMENT

m 1. The authority citation for Part 49
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
m 2. Section 49.10952 is revised to read
as follows:

§49.10952 Approval status.

The implementation plan for the
Swinomish Reservation includes the
EPA-approved Tribal rules and
measures identified in §49.10957.

m 3. Section 49.10956 is amended by
removing and reserving paragraph (g)
and by adding new paragraph (1) to read
as follows:

§49.10956 Contents of implementation

plan.
(g) [Reserved]

(1) The EPA-approved Tribal open
burning rules and measures approved in
§49.10957.

(1) Title, authority, jurisdiction,
definitions.

2) Open burning.
3) Public involvement.
4) Appeals.

)

5) Repealer, severability and effective
date.

(6) Enforcement.
(7) Hearings, appeals, computation of
time and law applicable.

m 4. Section 49.10957 is added to read
as follows:

(
(
(
(

§49.10957 EPA-approved Tribal rules and
plans.

(a) Purpose and scope. This section
contains the EPA-approved Tribal rules
and measures in the open burning tribal
implementation plan (TIP) for the
Swinomish Indians. The open burning
TIP consists of a program, procedures,
and regulations that cover prohibited
materials, burn bans, open burning
permit requirements and fees, and
enforcement.

(b) Incorporation by reference. (1)
Material listed in paragraph (c) of this
section was approved for incorporation
by reference by the Director of the
Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. The
material is incorporated as it exists on
the date of the approval and notice of
any change in the material will be
published in the Federal Register.

(2) The EPA Region 10 certifies that
the rules/regulations provided by the
EPA in the Tribal implementation plan
(TIP) compilation at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated Tribal rules/regulations
which have been approved as part of the
TIP as of August 4, 2014.

(3) Copies of the materials
incorporated by reference may be
inspected at the EPA Region 10 Office
at 1200 Sixth Avenue, Seattle WA,
98101; the EPA, Air and Radiation
Docket and Information Center, EPA
Headquarters Library, Infoterra Room
(Room Number 3334), EPA West
Building, 1301 Constitution Ave. NW.,
Washington, DC; or the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call (202) 741-6030, or go to: hitp://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

(c) EPA-approved regulations.
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EPA—APPROVED SWINOMISH INDIANS OF THE SWINOMISH RESERVATION WASHINGTON REGULATIONS

Tribal
Tribal citation Title/subject effective EPA approval date Explanations
date

Swinomish Tribal Code Title 19 Environmental Protection, Chapter 2—Clean Air Act (Swinomish TIP for Open Burning Part Il)

19-02.020 ....cceeiiiiiiieiiie e Title Authority .......cccoeiiiniiiiins 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].

19-02.030 ....ccveiiiiiieciiee e Jurisdiction ... 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].

19-02.040 ....ccvviiiiiiiiee e Definitions .......ccccocieiiiiiiniieee 3/9/12 | 11/24/14, [Insert Federal Reg-

ister citation].

Subchapter II—Open Burning

19-02.080 ....cocveiriiiiiiciee e Applicability of Subchapter .......... 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].
19-02.090 .....oceiiiiiiicie e General Rules for Open Burning 3/9/12 | 11/24/14, [Insert Federal Reg- | Except D
ister citation].
19-02.100 ...oviiiieeeeeiiieeeee e Burn Bans .......ccccceeeiiiiiiiieneeeen, 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].
19-02.110 .oooiiiiiee e Open Burn Permits .........cccceevee 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].
19-02.120 ..oooiiiiiieiice e Special Use Permits ..........cc....... 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].
19-02.130 ..o Open Burn and Special Use Per- 3/9/12 | 11/24/14, [Insert Federal Reg- | Except B.
mit Fees. ister citation].
19-02.140 .. Standard Permit Conditions ........ 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].
19-02.150 ... Additional Permit Conditions ....... 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].
19-02.160 ...ooooviiiiiiicie e Burn Notification and Inspection 3/9/12 | 11/24/14, [Insert Federal Reg-

ister citation].

Subchapter lll—Public Involvement

19-02.170 eiiiieeeeee e Public Information ..........ccccceee. 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].
19-02.180 ..ooveiireecieeeeeee e Public Hearings .......cc.cccoevrvennene 3/9/12 | 11/24/14, [Insert Federal Reg-

ister citation].

Subchapter V—Appeals

19-02.240 ..o Sovereign Immunity ................... 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].

Subchapter VI—Repealer, Severability and Effective Date

19-02.250 ....oooiiiiiiiicee e Repealer ..o 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].

19-02.260 .....ocveiriiiiiiciiceece Severability .......ccoovieiiniiiiie 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].

19-02.270 ..o Effective Date ........cccccvveveeeeinnns 3/9/12 | 11/24/14, [Insert Federal Reg-

ister citation].

(d) [Reserved] EPA-Approved Swinomish Indians of

(e) EPA-approved nonregulatory the Swinomish Reservation Washington
provisions and quasi-regulatory Nonregulatory Provisions and Quasi-
measures. Regulatory Measures

TABLE 1—AIR QUALITY PLANS

Tribal
Name of plan submittal EPA approval date Explanations
date
Swinomish Tribal Implementation Plan for 11/18/13 | 11/24/14, [Insert Federal Register cita- | Except the section on “Adoption Process
Open Burning (Swinomish TIP, Part I). tion]. and Procedure”.




Federal Register/Vol. 79, No. 226/ Monday, November 24, 2014 /Rules and Regulations

69767

TABLE 2—SWINOMISH TRIBAL CODE APPROVED BUT NOT INCORPORATED BY REFERENCE

Tribal
Tribal citation Title/subject effective EPA approval date Explanations
date
Swinomish Tribal Code Title 19 Environmental Protection, Chapter 2—Clean Air Act (Swinomish TIP for Open Burning Part Il)
Subchapter IV—Enforcement

19-02.190 ..oovveiiieiieeeeieeeee Enforcement ..........cccooveeiiiiiinnnn. 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].

19-02.200 ...oovvvieeeireeiinenieiiiaes Penalties ......ccccceeeeeeeciviieeeeeeenes 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].

19-02.210 ..o, Damages .......cccccooeeviiieiieieenne 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].

Subchapter V—Appeals

19-02.220 ....oooiiiiieiccee e Appeals of Department Decisions 3/9/12 | 11/24/14, [Insert Federal Reg-
ister citation].

19-02.230 ..oooiiiiiiiiceeee Tribal Administrative Remedies 3/9/12 | 11/24/14, [Insert Federal Reg-
and Tribal Court. ister citation].

Title 19—Environmental Protection, Chapter 4—Shorelines and Sensitive Areas Act
Subchapter IX—Hearings, Appeals, Computation of Time and Law Applicable

19-04.560 ....oooviiriiiiieiieenieeiene Request for Hearing Before the 8/18/05 | 11/24/14, [Insert Federal Reg-
Planning Commission. ister citation].

19-04.570 .ooiiiiiieeieeee e Hearings by the Planning Com- 8/18/05 | 11/24/14, [Insert Federal Reg-
mission. ister citation].

19-04.580 ...ooovviiriieiieiieenee e Appeals of Planning Commission 8/18/05 | 11/24/14, [Insert Federal Reg-
Decisions. ister citation].

19-04.590 ....ooviiiiiiieeie e Appeals of Senate Decisions ...... 8/18/05 | 11/24/14, [Insert Federal Reg-
ister citation].

19-04.600 ....cooovvreerirrereeeeee Time and Finality .......ccccooenennen. 8/18/05 | 11/24/14, [Insert Federal Reg-
ister citation].

m 5. Section 49.10960 is amended by
removing and reserving paragraph (g) to
read as follows:

§49.10960 Federally-promulgated
regulations and Federal implementation
plans.

(g) [Reserved]
* * * * *

[FR Doc. 2014—-27634 Filed 11-21-14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R10-OAR-2010-1071; FRL-9919-38-
Region 10]

Approval and Promulgation of
Implementation Plans; State of
Washington; Regional Haze State
Implementation Plan; Federal
Implementation Plan for Best Available
Retrofit Technology for Alcoa Intalco
Operations, Tesoro Refining and
Marketing, and Alcoa Wenatchee

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule.

SUMMARY: In a final action published on
June 11, 2014, the Environmental
Protection Agency (EPA) published a
final rule in the Federal Register

concerning, in part, the promulgation of

a Federal Implementation Plan (FIP)
provision for regional haze in the State
of Washington. This action identifies
and corrects an error in that action by
adding the factor to convert tons of
sulfur dioxide (SO,) to pounds of SO»
that was inadvertently left out of the
rule language for the FIP for the Alcoa
Inc. Wenatchee Works.

DATES: This rule is effective on January
23, 2015, without further notice, unless
the EPA receives adverse comment
December 24, 2014. If the EPA receives
adverse comment, we will publish a
timely withdrawal in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10—
OAR-2010-1071, by any of the
following methods:

o www.regulations.gov: Follow the
online instructions for submitting
comments.

e Email: body.steve@epa.gov.

e Mail: Steve Body, EPA Region 10,
Office of Air, Waste and Toxics, AWT—
150, 1200 Sixth Avenue, Suite 900,
Seattle, WA 98101.

e Hand Delivery/Courier: EPA Region
10, 1200 Sixth Avenue, Suite 900,
Seattle, WA 98101. Attention: Steve
Body, Office of Air, Waste and Toxics,
AWT-150. Such deliveries are only
accepted during normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R10-OAR-2010—
1071. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “‘anonymous access’’ system,
which means the EPA will not know
your identity or contact information
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unless you provide it in the body of
your comment. If you send an email
comment directly to the EPA without
going through www.regulations.gov your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy
during normal business hours at the
Office of Air, Waste and Toxics, EPA
Region 10, 1200 Sixth Avenue, Seattle,
WA 98101.

FOR FURTHER INFORMATION CONTACT:
Steve Body at telephone number: (206)
553—0782, email address: body.steve@
epa.gov, or the above EPA, Region 10
address.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we”’, “us” or “our’’ are used, we mean
the EPA.

This action corrects an inadvertent
error in a final rule (79 FR 33438, June
11, 2014) related to the FIP requiring
Best Available Retrofit Technology on
Potline 5 at the Alcoa Inc. Wenatchee
Works primary aluminum smelter
(Alcoa Wenatchee Works) located in
Malaga, Washington. The factor to
convert tons of SO, to pounds of SO,
was inadvertently left out of the rule
language included in 40 CFR
52.2502(b)(1)(i). Today’s action corrects
the formula Alcoa Wenatchee Works
must use to demonstrate compliance
with the SO, emission limitation for
Potline 5, on a calendar month basis, by
adding the factor ”’ x (2000 pounds per
ton)”. As corrected, the formula in 40
CFR 52.5202(b)(1)(i) now reads as set
forth in the regulatory text of this final
rule.

Statutory and Executive Order Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Where a SIP provision does not
meet Federal requirements and is
disapproved by the EPA, it has the
authority to promulgate FIP provisions
that meet the Federal requirements. This
action merely corrects an inadvertent
error in a previous FIP promulgation
and does not impose additional
requirements beyond those imposed by
state law. For that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

This rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000) because it merely corrects an

inadvertent error in a formula that
applies to a single facility, the Alcoa,
Inc. Wenatchee Works, and therefore
does not have direct and substantial
effects on Tribal governments. Thus
Executive Order 13175 does not apply.
Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 23, 2015.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
the EPA can withdraw this direct final
rule and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Visibility,
and Volatile organic compounds.

Dated: October 27, 2014.
Michelle Pirzadeh,
Acting Regional Administrator, Region 10.
40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart WW—Washington

m 2. Section 52.2502(b)(1)(i) is revised to
read as follows:

§52.2502 Best available retrofit
technology requirements for the Alcoa
Inc.—Wenatchee Works primary aluminum
smelter.
* * * * *

(b) * % %

(1 * *x %

(i) Compliance demonstration. Alcoa
must determine SO, emissions, on a
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calendar month basis using the
following formulas:

SO, emissions in pounds = (carbon
ratio) x (tons of aluminum
produced during the calendar
month) x (% sulfur in baked
anodes/100) x (% sulfur converted
to SO,/100) x (2 pounds of SO, per
pound of sulfur) x (2000 pounds per
ton)

SO, emissions in pounds per ton of
aluminum produced = (SO,
emissions in pounds during the
calendar month)/(tons of aluminum
produced during the calendar
month)

(A) The carbon ratio is the calendar
month average of tons of baked anodes
consumed per ton of aluminum
produced as determined using the baked
anode consumption and aluminum
production records required in
paragraph (h)(2) of this section.

(B) The % sulfur in baked anodes is
the calendar month average sulfur
content as determined in paragraph
(b)(1)(ii) of this section.

(C) The % sulfur converted to SO, is
90%.

* * * * *
[FR Doc. 2014-27502 Filed 11-21-14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-HQ-OAR-2014-0337; FRL-9919-67—
OAR]

RIN 2060-AS33

Findings of Failure To Submit a
Complete State Implementation Plan
for Section 110(a) Pertaining to the
2010 Nitrogen Oxide (NO.) Primary
National Ambient Air Quality Standard

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action
finding that the District of Columbia and
seven states (Alaska, Arkansas, Hawaii,
Minnesota, New Jersey, Vermont and
Washington) have not submitted
complete infrastructure State
Implementation Plans (SIPs) that
provide the basic Clean Air Act (CAA)
program elements necessary to
implement the 2010 nitrogen dioxide
(NO,) primary national ambient air
quality standard (NAAQS). Three out of
the seven states (Alaska, Arkansas and
Vermont) have not made any submittals.
The District of Columbia and the

remaining four out of the seven states
(Hawaii, Minnesota, New Jersey and
Washington) have made submittals that
are partially incomplete due to the lack
of complete SIP approved Prevention of
Significant Deterioration (PSD) permit
programs. The purpose of an
infrastructure SIP submission is to
assure that a state, local or tribal air
agency’s SIP contains the necessary
structural requirements for any new or
revised NAAQS. The remaining 43
states have made complete submissions.
Each finding of failure to submit a
complete infrastructure SIP establishes a
24-month deadline for the EPA to
promulgate a Federal Implementation
Plan (FIP) to address the outstanding
SIP elements unless, prior to the EPA
promulgating a FIP, the affected air
agency submits, and the EPA approves,
a revised SIP that corrects the
deficiency. In those areas without a
state-adopted PSD permit program, the
FIP obligation has already been met
through federal regulations that govern
PSD permits issued in some cases by the
EPA and in other cases by state or local
agencies under delegation agreements.

DATES: Effective date of this action is
December 24, 2014.

FOR FURTHER INFORMATION CONTACT:
General questions concerning this
document should be addressed to Ms.
Mia South, Office of Air Quality
Planning and Standards, Air Quality
Policy Division, Mail Code C504-2, 109
TW Alexander Drive, Research Triangle
Park, NC 27709; telephone (919) 541—
5550; email: south.mia@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Notice and Comment Under the
Administrative Procedures Act (APA)

Section 553 of the APA, 5 U.S.C.
553(b)(B), provides that, when an
agency for good cause finds that notice
and public procedure are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment. The
EPA has determined that there is good
cause for making this rule final without
prior proposal and opportunity for
comment because no significant EPA
judgment is involved in making a
finding of failure to submit SIPs, or
elements of SIPs, required by the CAA,
where states have made no submissions
or incomplete submissions, to meet the
requirement. Thus, notice and public
procedure are unnecessary. The EPA
finds that this constitutes good cause
under 5 U.S.C. 553(b)(B).

B. How can I get copies of this document
and other related information?

The EPA has established a docket for
this action under Docket ID No. EPA—
HQ-OAR-2014-0337. Publicly available
docket materials are available either
electronically through https://
www.regulations.gov or in hard copy at
the EPA Docket Center, EPA/DC,
William Jefferson Clinton West
Building, Room 3334, 1301 Constitution
Avenue NW., Washington, DC. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744 and
the telephone number for the Office of
Air and Radiation Docket and
Information Center is (202) 566—1742.

C. How is the preamble organized?
Table of Contents

1. General Information
A. Notice and Comment Under the
Administrative Procedures Act (APA)
B. How can I get copies of this document
and other related information?
C. How is the preamble organized?
D. Where do I go if T have specific state
questions?
II. Background and Overview
A. Infrastructure SIPs
B. Mandatory Duty Suit for the EPA’s
Failure To Make Findings of Failure To
Submit for Areas That Did Not Submit
Infrastructure SIPs by January 22, 2013
C. What elements are outside the scope of
infrastructure SIP actions?
III. Findings of Failure To Submit for States
That Failed To Make an Infrastructure
SIP Submission in Whole or in Part for
the 2010 NO, NAAQS
IV. Environmental Justice Considerations
V. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Paperwork Reduction Act (PRA)
C. Regulatory Flexibility Act (RFA)
D. Unfunded Mandates Reform Act of 1995
(UMRA)
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Use
I. National Technology Transfer and
Advancement Act
J. Executive Order 12898: Federal Actions
to Address Environmental Justice in
Minority and Low Income Populations
K. Congressional Review Act (CRA)
L. Judicial Review
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D. Where do I go if I have specific state
questions?

The table below lists the states and
additional area (District of Columbia)

that failed to make an infrastructure SIP
submittal in whole or in part for the
2010 NO, NAAQS. For questions related
to specific states or areas mentioned in

this document, please contact the
appropriate EPA Regional Office:

Regional offices States
EPA Region 1: Dave Conroy, Air Program Branch Manager, Air Programs Branch, EPA New England, 1 Congress | Vermont.
Street, Suite 1100, Boston, MA 02203-2211. 617-918-1661.
EPA Region 2: Richard Ruvo, Chief, Air Programs Branch, EPA Region Il, 290 Broadway, 21st Floor, New York, NY | New Jersey.

10007-1866. 212—-637-4014.

EPA Region 3: Cristina Fernandez, Air Division Director, Air Quality Planning Branch, EPA Region Ill, 1650 Arch Street,
Philadelphia, PA 19103-2187. 215-814-2178.
EPA Region 5: John Mooney, Air Program Branch Manager, Air Programs Branch, EPA Region 5, 77 West Jackson

Street, Chicago, IL 60604—-3590. 312-886-6043.

EPA Region 6: Guy Donaldson, Chief, Air Planning Section, EPA Region VI, 1445 Ross Avenue, Dallas, TX 75202—

2733. 214-665-7242.

EPA Region 9: Matt Lakin, Air Program Manager, Air Planning Office, EPA Region 9, 75 Hawthorne Street, San Fran-

cisco, CA 94105. 415-972-3851.

EPA Region 10: Debra Suzuki, Air Program Manager, Air Planning Unit, EPA Region X, Office of Air, Waste, and

Toxics, Mail Code AWT-107, 1200 Sixth Avenue, Seattle, WA 98101. 206-553—-0985.

District of Columbia.
Minnesota.
Arkansas.

Hawaii.

Alaska, Washington.

II. Background and Overview
A. Infrastructure SIPs

The CAA section 110(a) imposes an
obligation upon states to submit SIPs
that provide for the implementation,
maintenance and enforcement of a new
or revised NAAQS within 3 years
following the promulgation of the new
or revised NAAQS. Section 110(a)(2)
lists specific requirements that states
must meet in these SIP submissions, as
applicable. The EPA refers to this type
of SIP submission as the
“infrastructure” SIP because the SIP
ensures that states can implement,
maintain and enforce the air standards.
States are required to develop and
maintain an air quality management
program that meets various basic
structural requirements, including, but
not limited to: Enforceable emission
limitations; an ambient air monitoring
program; an enforcement program; air
quality modeling capabilities; and
adequate personnel, resources and legal
authority.

The contents of an infrastructure SIP
submission may vary depending upon
the facts and circumstances. In
particular, the data and analytical tools
available at the time the state develops
and submits the infrastructure SIP for a
new or revised NAAQS necessarily
affect the content of the submission. The
content of such an infrastructure SIP
submission may also vary depending
upon what provisions the state’s
existing SIP already contains.

On January 22, 2010, the EPA
strengthened the health-based primary
NAAQS for NO». The EPA set a new 1-
hour NO; standard at the level of 100
parts per billion (ppb). This level
defines the allowable concentration in a
nonattainment area. In addition to

establishing an averaging time and level,
the EPA set a new “form” for the
standard. The form is the air quality
statistic used to determine if an area
meets the standard. The form for the 1-
hour NO; standard is the 3-year average
of the 98th percentile of the annual
distribution of daily maximum 1-hour
average concentrations. Finally, the EPA
retained, with no change, the current
annual average NO; standard of 53
ppb.* The obligation to submit an
infrastructure SIP was triggered with the
revision of the NO, NAAQS in 2010,
and, because the EPA did not prescribe
a shorter deadline, January 22, 2013,
was the applicable deadline for such
submissions. In the case of the 2010
NO, NAAQS, the EPA believes that
many of the states have met many of the
program elements identified in this
document required under section
110(a)(2) through earlier SIP
submissions in connection with
previous NAAQS.

B. Mandatory Duty Suit for the EPA’s

Failure To Make Findings of Failure To
Submit for Areas That Did Not Submit
Infrastructure SIPs by January 22, 2013

On October 9, 2013, WildEarth
Guardians (WEG) filed a complaint in
the U.S. District Court for the District of
Colorado to enforce the EPA’s
mandatory duty to make findings of
failure to submit with respect to NO,
infrastructure SIPs for the following
states: Colorado, Idaho, New Mexico,
Oklahoma, Oregon, South Dakota, Utah,
Washington and Wyoming.2 On January

1See 75 FR 6474, February 9, 2010, Primary
National Ambient Air Quality Standard for Nitrogen
Dioxide, Final Rule.

2Gomplaint, WildEarth Guardians v EPA, USDC
Colorado, October 9, 2013, Case 1:13—cv—02748—
RBJ. The complaint was amended on January 24,
2014, to add Hawaii and Alaska.

24, 2014, Alaska and Hawaii were
added to the complaint. These
infrastructure SIPs were due on January
22, 2013. Most states identified in the
complaint have made complete
submissions as of the date of this
document. In response to the WEG
complaint, the EPA is issuing a national
finding of failure to submit certain
elements of NO; infrastructure SIPs for
the requirements of CAA sections
110(a)(2)(A), (B), (C) (but not with
respect to the permitting program
required by CAA title I subpart D),
(D)H){D), (D)), (E)-(H) and (J)-(M),
addressing all states (and the District of
Columbia) that have not made complete
submissions.

C. What elements are outside the scope
of infrastructure SIP actions?

Two elements identified in section
110(a)(2) are not governed by the 3-year
submission deadline because SIPs
incorporating necessary local
nonattainment area requirements are not
due within 3 years after promulgation of
a new or revised NAAQS, but rather are
due at the time the nonattainment area
plan requirements are due. These
requirements are: (i) Submissions
required by section 110(a)(2)(C) to the
extent that that subsection refers to a
nonattainment area new source review
permit program for major sources as
required in part D of title I of the CAA;
and (ii) submissions required by section
110(a)(2)(I) which pertains to the
nonattainment planning requirements of
part D of title I of the CAA. Therefore,
this action does not cover these specific
SIP elements. Nonattainment area plans
required by part D title I of the CAA for
the 2010 NO, NAAQS are generally due
18 months after the effective date of
designation of an area as nonattainment.
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However, in the case of NO,, no area has
been designated nonattainment.

III. Findings of Failure To Submit for
States That Failed To Make an
Infrastructure SIP Submission in Whole
or in Part for the 2010 NO, NAAQS

Forty-three states have made complete
submittals for their respective
infrastructure SIPs for the 2010 NO,
NAAQS. With respect to the remaining
seven states and the District of
Columbia, the EPA is making findings of
failure to submit.

Alaska, Arkansas and Vermont have
not made any submittal, and for these
the EPA is making a finding of failure
to submit with respect to CAA section
110(a)(2)(A), (B), (C) (but not with
respect to the permitting program
required by CAA title I subpart D),

(D)H) (D), (D)(i1), (E)—(H) and (J)-(M).

The District of Columbia, Hawaii,
New Jersey, Minnesota and Washington
have made complete submissions except
with respect to the PSD-related
requirements of section 110, and for
these states the EPA is making a finding
of failure to submit with respect to the
requirements of CAA sections
110(a)(2)(C), (D)(){D), (D)(ii) and (J) to
the extent these refer to PSD permitting
programs required by part C of title I of
the CAA.

To summarize, the EPA is finding that
seven states and the District of
Columbia have not made a complete
infrastructure SIP submission to meet
certain requirements of section 110(a)(2)
that are relevant to this action, as
identified above, for the 2010 NO»
NAAQS. The EPA is committed to
working with the air agencies for these
states and the District of Columbia to
expedite submissions as necessary, and
to working with all air agencies to
review and act on their infrastructure
SIP submissions in accordance with the
requirements of the CAA.

These findings establish a 24-month
deadline for the promulgation by the
EPA of a FIP, in accordance with section
110(c)(1), for each of those states for
which the EPA is making a finding
unless the EPA has approved a SIP by
that date. The District of Columbia,
Hawaii, Minnesota and Washington are
currently subject to PSD FIPs. New
Jersey is currently subject to a
combination of a SIP and a FIP for PSD.
In these areas, the FIP for PSD is either
implemented by the EPA or delegated to
a state or local agency for
implementation. In these areas, the PSD
FIP obligation has already been met
through federal regulations that govern
PSD permits issued in some cases by the
EPA and in other cases by state or local
agencies under delegation agreements.

The EPA recognizes that states may
choose to continue to rely on the
existing PSD FIP or a combination of
SIP and FIP PSD programs, which will
continue to govern the permitting of
their sources without the need for
further action by the state. If so, then
this rulemaking does not require these
areas to take further action.

These findings of failure to submit do
not impose sanctions, or set deadlines
for imposing sanctions as described in
section 179 of the CAA, because these
findings do not pertain to the elements
of a part D, title I plan for nonattainment
areas as required under section
110(a)(2)(I), and because these states
have not failed to make submissions in
response to a SIP call pursuant to
section 110(k)(5).

IV. Environmental Justice
Considerations

This document is making a
procedural finding that certain states
have failed to submit a complete SIP
that provides certain basic program
elements of section 110(a)(2) necessary
to implement the 2010 NO, NAAQS.
Section 110(a)(1) of the CAA requires
that states submit SIPs that implement,
maintain and enforce a new or revised
NAAQS which satisfy the requirements
of section 110(a)(2) within 3 years of
promulgation of such standard, or such
shorter period as the EPA may provide.
The EPA did not conduct an
environmental analysis for this rule
because this rule would not directly
affect the air emissions of particular
sources. The EPA notes that there are no
areas of the U.S. in nonattainment with
the health-based NO, NAAQS. Because
this rule will not directly affect the air
emissions of particular sources, it does
not affect the level of protection
provided to human health or the
environment. Therefore, this action will
not have potential disproportionately
high and adverse human health or
environmental effects on minority, low-
income or indigenous populations.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction

Act, 44 U.S.C. 3501 et seq. This final
rule does not establish any new
information collection requirement
apart from what is already required by
law.

C. Regulatory Flexibility Act (RFA)

This action is not subject to the RFA.
The RFA applies only to rules subject to
notice and comment rulemaking
requirements under the Administrative
Procedure Act (APA), 5 U.S.C. 553, or
any other statute. This rule is not
subject to notice and comment
requirements because the agency has
invoked the APA “good cause”
exemption under 5 U.S.C. 553(b).

D. Unfunded Mandates Reform Act of
1995 (UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action implements
mandates specifically and explicitly set
forth in the CAA under section 110(a)
without the exercise of any policy
discretion by the EPA.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. This rule responds to the
requirement in the CAA for states to
submit SIPs under section 110(a) to
satisfy certain elements required under
section 110(a)(2) of the CAA for the
2010 NO, NAAQS. Section 110(a)(1) of
the CAA requires that states submit SIPs
that provide for implementation,
maintenance and enforcement of a new
or revised NAAQS, and which satisfy
the applicable requirements of section
110(a)(2), within 3 years of
promulgation of such standard, or
within such shorter period as the EPA
may provide. No tribe is subject to the
requirement to submit an
implementation plan under section
110(a) within 3 years of promulgation of
a new or revised NAAQS. Thus,
Executive Order 13175 does not apply
to this action.
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G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it does not concern an
environmental health risk or safety risk.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes the human health or
environmental risk addressed by this
action will not have potential
disproportionately high and adverse
human health or environmental effects
on minority, low-income or indigenous
populations because it does not affect
the level of protection provided to
human health or the environment. The
EPA’s evaluation of environmental
justice considerations is contained in
section IV of this document.

K. Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a “‘major rule”
as defined by 5 U.S.C. 804(2).

L. Judicial Review

Section 307(b)(1) of the CAA indicates
which federal Courts of Appeal have
venue for petitions of review of final
agency actions by the EPA under the
CAA. This section provides, in part, that
petitions for review must be filed in the
Court of Appeals for the District of
Columbia Circuit (i) when the agency
action consists of “nationally applicable
regulations promulgated, or final actions
taken, by the Administrator,” or (ii)
when such action is locally or regionally
applicable, if “such action is based on
a determination of nationwide scope or

effect and if in taking such action the
Administrator finds and publishes that
such action is based on such a
determination.”

The EPA has determined that this
final rule consisting of findings of
failure to submit certain of the required
infrastructure SIP provisions is
‘“nationally applicable”” within the
meaning of section 307(b)(1). This rule
affects the District of Columbia and
seven states across the country that are
located in seven of the ten EPA Regions,
five different federal circuits, and
multiple time zones. In addition, the
rule addresses a common core of
knowledge and analysis involved in
formulating the decision and a common
interpretation of the requirements of 40
CFR part 51, Appendix V applied to
determining the completeness of SIPs in
states across the country.

This determination is appropriate
because in the 1977 CAA Amendments
that revised CAA section 307(b)(1),
Congress noted that the Administrator’s
determination that an action is of
“nationwide scope or effect’” would be
appropriate for any action that has
““scope or effect beyond a single judicial
circuit.” H.R. Rep. No. 95-294 at 323—
324, reprinted in 1977 U.S.C.C.A.N.
1402-03. Here, the scope and effect of
this action extends to the five judicial
circuits that include the states across the
country affected by this action. In these
circumstances, section 307(b)(1) and its
legislative history authorize the
Administrator to find the rule to be of
“nationwide scope or effect” and thus to
indicate that venue for challenges lies in
the D.C. Circuit. Accordingly, the EPA
is determining that this is a rule of
nationwide scope or effect. Under
section 307(b)(1) of the CAA, petitions
for judicial review of this action must be
filed in the United States Court of
Appeals for the District of Columbia
Circuit within 60 days from the date this
final action is published in the Federal
Register. Filing a petition for review by
the Administrator of this final action
does not affect the finality of the action
for the purposes of judicial review nor
does it extend the time within which a
petition for judicial review must be
filed, and shall not postpone the
effectiveness of such rule or action.

List of Subjects in 40 CFR Part 52

Environmental protection, Approval
and promulgation of implementation
plans, Administrative practice and
procedures, Air pollution control,
Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: November 14, 2014.
Janet G. McCabe,
Acting Assistant Administrator.
[FR Doc. 2014-27679 Filed 11-21-14; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 424
[CMS—6006—F3]

Medicare Program; Surety Bond
Requirement for Suppliers of Durable
Medical Equipment, Prosthetics,
Orthotics, and Supplies (DMEPOS);
Technical Amendment

AGENCY: Centers for Medicare &

Medicaid Services (CMS), HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: This technical amendment
corrects codification, terminology, and
technical errors in the requirements for
suppliers of durable medical equipment,
prosthetics, orthotics, and supplies
(DMEPQS) at 42 CFR 424.57.

DATES: This technical amendment is
effective November 24, 2014.

FOR FURTHER INFORMATION CONTACT:
Frank Whelan, (410) 786-1302.

SUPPLEMENTARY INFORMATION:
I. Background

For purposes of the durable medical
equipment, prosthetics, orthotics and
supplies (DMEPOS) supplier standards,
the term “DMEPOS supplier” is defined
in §424.57(a) as an entity or individual,
including a physician or Part A
provider, that sells or rents Part B
covered DMEPOS items to Medicare
beneficiaries and that meet the DMEPOS
supplier standards. The term
“DMEPOS” encompasses the types of
items included in the definition of
medical equipment and supplies in
section 1834(j)(5) of the Act.

The term durable medical equipment
is defined at section 1861(n) of the Act.
Prosthetic devices are defined in section
1861(s)(8) of the Act as “devices (other
than dental) which replace all or part of
an internal body organ (including
colostomy bags and supplies directly
related to colostomy care), including
replacement of such devices, and
including one pair of conventional
eyeglasses or contact lenses furnished
subsequent to each cataract surgery with
insertion of an intraocular lens.”
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II. Summary of Technical Errors in the
Regulations Text at § 424.57

In the January 2, 2009 Federal
Register (74 FR 166), we published a
final rule that implemented section
1834(a)(16) of the Act by requiring
certain Medicare DMEPOS suppliers to
furnish CMS with a surety bond. In
codifying the regulatory changes
included the January 2, 2009 final rule,
the Office of the Federal Register (OFR)
found an inaccurate amendatory
instruction for the amendments to
§424.57(d) and (e). OFR therefore,
added the regulatory text via an
editorial note in Code of Federal
Regulations (CFR). Subsequently, we
published a correcting amendment in
the March 27, 2009 Federal Register (74
FR 13345) to correct the amendatory
instruction errors made in the January 2,
2009 final rule. The correcting
amendment redesignated §424.57(d)
and (e) as §424.57(e) and (g). However,
the provisions of the correcting
amendment were inadvertently omitted
in OFR’s revisions to the CFR; therefore,
the editorial note was retained.

In the August 27, 2010 Federal
Register (75 FR 52629), we published a
final rule that clarified, expanded, and
added to the existing enrollment
requirements that DMEPOS suppliers
must meet to establish and maintain
billing privileges in the Medicare
program. In the August 27, 2010 final
rule, we included an amendment for
§424.57(e). This amendment revised the
“failure to meet standards” provision
which was redesignated as paragraph (e)
in the March 27, 2009 correcting
amendment. The revisions to § 424.57(e)
specified the revocation and
overpayment requirements associated
with the failure of a supplier to meet the
standards in § 424.57(b) and (c). (For
more detailed information, see the
August 27, 2010 final rule (75 FR
52649).) However, the amendment to
paragraph (e) was inadvertently omitted
from OFR’s revisions to §424.57 in the
CFR.

In the February 2, 2011 Federal
Register (76 FR 5862), we published a
final rule with comment period that,
among other things, stated our policy for
revalidation of billing privileges. This
final rule included an amendment to the
provision regarding revalidation of
billing privileges which is currently
printed in the CFR at § 424.57(e). The
revisions were incorporated for the
correct provision. However, § 424.57(e)
should have been redesignated as
§424.57(g) in accordance with the
provision included in our March 27,
2009 correcting amendment.

As a result of the codification and
technical errors for § 424.57(d) and (e)
specified previously, the regulations
text of this technical amendment sets
forth the following:

e The surety bond requirements
specified in the January 2, 2009 final
rule as §424.57(d).

e The “failure to meet standards”
requirement specified in the August 27,
2010 final rule as §424.57(e).

o The “revalidation of billing
privileges” language specified in the
February 2, 2011 final rule as
§424.57(g).

In our review of §424.57(d) and (e),
we also determined that there were
other terminology and technical errors
that needed to be addressed. Therefore,
we are including the following
additional changes in the regulations
text of this technical amendment:

¢ Removal of the term ““National
Supplier Clearinghouse (NSC)” from the
definitions in § 424.57(a). We are also
replacing term “NSC” with “CMS
contractor” in § 424.57(d). Removing the
name of the contractor and using the
term “CMS contractor” more accurately
reflects the possibility that different
CMS contractors may handle these
issues and eliminates the need to make
regulatory text changes when we make
contractual changes.

e Changing the terms “supplier” and
“DME supplier” to “DMEPOS
supplier.” We note that throughout
§424.57(d), the terms ‘“‘supplier,” “DME
supplier,” and “DMEPOS supplier” are
used interchangeably, though they have
the same meaning for purposes of the
applicability of § 424.57(d). However,
we are making the change to ensure
consistent terminology and accuracy.
We believe that this terminology change
would clarify that § 424.57(d) does not
apply to all Medicare suppliers but does
apply to all Medicare DMEPOS
suppliers.

e Updating Office of Management and
Budget (OMB) number for the Medicare
enrollment application form referenced
in §424.57(d)(2)(i) from OMB number
0938—-0685 to OMB control number
0938-1056. The OMB control number is
out of date and at our request given a
separate new control number.

e Revising the cross-references in
§424.515 (introductory text and
paragraph (d)(3).

ITII. Waiver of Proposed Rulemaking
and Delay in Effective Date

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register to provide a period for public
comment before the provisions of a rule
take effect in accordance with section
553(b) of the Administrative Procedure

Act (APA) (5 U.S.C. 553(b)). However,
we can waive this notice and comment
procedure if the Secretary finds, for
good cause, that the notice and
comment process is impracticable,
unnecessary, or contrary to the public
interest, and incorporates a statement of
the finding and the reasons therefore in
the notice.

Section 553(d) of the APA ordinarily
requires a 30-day delay in effective date
of final rules after the date of their
publication in the Federal Register.
This 30-day delay in effective date can
be waived, however, if an agency finds
for good cause that the delay is
impracticable, unnecessary, or contrary
to the public interest, and the agency
incorporates a statement of the findings
and its reasons in the rule issued.

This action merely corrects
codification, terminology, and technical
errors in 42 CFR 424.57. We are
correcting regulatory paragraph
designations, an omission, and a
technical correction to previously
published regulatory text as well as
making terminology and cross-
references changes. These revisions in
no way change the policies or
substantive regulatory text finalized in
the January 2, 2009, August 27, 2010,
and February 2, 2011 final rules. Since
this technical amendment corrects
codification and other technical errors
and incorporates regulatory text that
was inadvertently omitted, we find that
both public comment and a delay in
effective date of this technical
amendment is unnecessary. Therefore,
we find there is good cause to waive
notice and comment procedures and the
30-day delay in effective date for this
action.

List of Subjects in 42 CFR Part 424

Emergency medical services, Health
facilities, Health professions, Medicare.

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services amends 42 CFR part
424 as set forth below:

PART 424—CONDITIONS FOR
MEDICARE PAYMENT

m 1. The authority citation for part 424
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

m 2. Amend § 424.57 by—
m A. In paragraph (a) by removing the
definition of “National Supplier
Clearinghouse” (NSC).
m B. Revising paragraphs (d) and (e).
m C. Adding paragraph (g).

The revisions and addition read as
follows:
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§424.57 Special payment rules for items
furnished by DMEPOS suppliers and
issuance of DMEPOS supplier billing
privileges.

* * * * *

(d) Surety bonds requirements—(1)
Effective date of surety bond
requirements—(i) DMEPOS suppliers
seeking enrollment or with a change in
ownership. Except as provided in
paragraph (d)(15) of this section,
beginning May 4, 2009, DMEPOS
suppliers seeking to enroll or to change
the ownership of a supplier of DMEPOS
must meet the requirements of
paragraph (d) of this section for each
assigned NPI for which the DMEPOS
supplier is seeking to obtain Medicare
billing privileges.

(ii) Existing DMEPOS suppliers.
Except as provided in paragraph (d)(15)
of this section, beginning October 2,
2009, each Medicare-enrolled DMEPOS
supplier must meet the requirements of
paragraph (d) of this section for each
assigned NPI to which Medicare has
granted billing privileges.

(2) Minimum requirements for a
DMEPOS supplier. (i) A DMEPOS
supplier enrolling in the Medicare
program, making a change in
ownership, or responding to a
revalidation or reenrollment request
must submit to the CMS contractor a
surety bond from an authorized surety
of $50,000 and, if required by the CMS
contractor, an elevated bond amount as
described in paragraph (d)(3) of this
section with its paper or electronic
Medicare enrollment application (CMS—
855S, OMB number 0938-1056). The
term of the initial surety bond must be
effective on the date that the application
is submitted to the CMS contractor.

(ii) A supplier that seeks to become an
enrolled DMEPOS supplier through a
purchase or transfer of assets or
ownership interest must submit to the
CMS contractor surety bond from an
authorized surety of $50,000 and, if
required by the CMS contractor, an
elevated bond amount as described in
paragraph (d)(3) of this section that is
effective from the date of the purchase
or transfer in order to exercise billing
privileges as of that date. If the bond is
effective at a later date, the effective
date of the new DMEPOS supplier
billing privileges is the effective date of
the surety bond as validated by the CMS
contractor.

(iii) A DMEPOS supplier enrolling a
new practice location must submit to
the CMS contractor a new surety bond
from an authorized surety or an
amendment or rider to the existing
bond, showing that the new practice
location is covered by an additional
base surety bond of $50,000 or, as

necessary, an elevated surety bond
amount as described in paragraph (d)(3)
of this section.

(3) Elevated surety bond amounts. (i)
If required, a DMEPOS supplier must
obtain and maintain a base surety bond
in the amount of $50,000 as specified in
paragraph (d)(2) of this section and an
elevated surety bond in the amount
prescribed by the CMS contractor as
described in paragraph (d)(3)(ii) of this
section.

(ii) The CMS contractor prescribes an
elevated surety bond amount of $50,000
per occurrence of an adverse legal
action within the 10 years preceding
enrollment, revalidation, or
reenrollment, as defined in paragraph
(a) of this section.

(4) Type and terms of the surety
bond—(i) Type of bond. A DMEPOS
supplier must submit a bond that is
continuous.

(ii) Minimum requirements of liability
coverage. (A) The terms of the bond
submitted by a DMEPOS supplier for
the purpose of complying with this
section must meet the minimum
requirements of liability coverage
($50,000) and surety and DMEPOS
supplier responsibility as set forth in
this section.

(B) CMS requires a DMEPOS supplier
to submit a bond that on its face reflects
the requirements of this section. CMS
revokes or denies a DMEPOS supplier’s
billing privileges based upon the
submission of a bond that does not
reflect the requirements of paragraph (d)
of this section.

(5) Specific surety bond requirements.
(i) The bond must guarantee that the
surety will, within 30 days of receiving
written notice from CMS containing
sufficient evidence to establish the
surety’s liability under the bond of
unpaid claims, CMPs, or assessments,
pay CMS a total of up to the full penal
amount of the bond in the following
amounts:

(A) The amount of any unpaid claim,
plus accrued interest, for which the
DMEPOS supplier is responsible.

(B) The amount of any unpaid claims,
CMPs, or assessments imposed by CMS
or OIG on the DMEPOS supplier, plus
accrued interest.

(ii) The bond must provide the
following: The surety is liable for
unpaid claims, CMPs, or assessments
that occur during the term of the bond.

(iii) If the DMEPOS supplier fails to
furnish a bond meeting the
requirements of paragraph (d) of this
section, fails to submit a rider when
required, or if the DMEPOS supplier’s
billing privileges are revoked, the last
bond or rider submitted by the DMEPOS
supplier remains in effect until the last

day of the surety bond coverage period
and the surety remains liable for unpaid
claims, CMPs, or assessments that—

(A) CMS or the OIG imposes or asserts
against the DMEPOS supplier based on
overpayments or other events that took
place during the term of the bond or
rider; and

(B) Were imposed or assessed by CMS
or the OIG during the 2 years following
the date that the DMEPOS supplier
failed to submit a bond or required
rider, or the date the DMEPOS
supplier’s billing privileges were
terminated, whichever is later.

(6) Cancellation of a bond and lapse
of surety bond coverage. (i) A DMEPOS
supplier may cancel its surety bond and
must provide written notice at least 30
days before the effective date of the
cancellation to the CMS contractor and
the surety.

(ii) Cancellation of a surety bond is
grounds for revocation of the DMEPOS
supplier’s Medicare billing privileges
unless the DMEPOS supplier provides a
new bond before the effective date of the
cancellation. The liability of the surety
continues through the termination
effective date.

(iii) If CMS receives notification of a
lapse in bond coverage from the surety,
the DMEPQOS supplier’s billing
privileges are revoked. During this
lapse, Medicare does not pay for items
or services furnished during the gap in
coverage, and the DMEPOS supplier is
held liable for the items or services (that
is, the DMEPOS supplier would not be
permitted to charge the beneficiary for
the items or services).

(iv) The surety must immediately
notify the CMS contractor if there is a
lapse in the surety’s coverage of the
DMEPOS supplier’s coverage.

(7) Actions under the surety bond.
The bond must provide that actions
under the bond may be brought by CMS
or by CMS contractors.

(8) Required surety information on the
surety bond. The bond must provide the
surety’s name, street address or post
office box number, city, state, and zip
code.

(9) Change of surety. A DMEPOS
supplier that obtains a replacement
surety bond from a different surety to
cover the remaining term of a previously
obtained bond must submit the new
surety bond to the CMS contractor at
least 30 days prior to the expiration of
the previous surety bond. There must be
no gap in the coverage of the surety
bond periods. If a gap in coverage exists,
the CMS contractor revokes the
DMEPOS supplier’s billing privileges
and does not pay for any items or
services furnished by the DMEPOS
supplier during the period for which no
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bond coverage was available. If a
DMEPOS supplier changes its surety
during the term of the bond, the new
surety is responsible for any
overpayments, CMPs, or assessments
incurred by the DMEPOS supplier
beginning with the effective date of the
new surety bond. The previous surety is
responsible for any overpayments,
CMPs, or assessments that occurred up
to the date of the change of surety.

(10) Parties to the surety bond. The
surety bond must name the DMEPOS
supplier as Principal, CMS as Obligee,
and the surety (and its heirs, executors,
administrators, successors and
assignees, jointly and severally) as
surety.

(11) Effect of DMEPOS supplier’s
failure to obtain, maintain, and timely
file a surety bond.

(i) CMS revokes the DMEPOS
supplier’s billing privileges if an
enrolled DMEPOS supplier fails to
obtain, file timely, or maintain a surety
bond as specified in this subpart and
CMS instructions. Notwithstanding
paragraph (e) of this section, the
revocation is effective the date the bond
lapsed and any payments for items
furnished on or after that date must be

repaid to CMS by the DMEPOS supplier.

(ii) CMS denies billing privileges to a
DMEPOS supplier if the supplier
seeking to become an enrolled DMEPOS
supplier fails to obtain and file timely
a surety bond as specified with this
subpart and CMS instructions.

(12) Evidence of DMEPOS supplier’s
compliance. CMS may at any time
require a DMEPOS supplier to show
compliance with the requirements of
paragraph (d) of this section.

(13) Effect of subsequent DMEPOS
supplier payment. If a surety has paid
an amount to CMS on the basis of
liability incurred under a bond and
CMS subsequently collects from the
DMEPOQOS supplier, in whole or in part,
on the unpaid claim, CMPs, or
assessment that was the basis for the
surety’s liability, CMS reimburses the
surety the amount that it collected from
the DMEPOS supplier, up to the amount
paid by the surety to CMS, provided the
surety has no other liability to CMS
under the bond.

(14) Effect of review reversing
determination. If a surety has paid CMS
on the basis of liability incurred under
a surety bond and to the extent the
DMEPOS supplier that obtained the
bond is subsequently successful in
appealing the determination that was
the basis of the unpaid claim, CMP, or
assessment that caused the DMEPOS
supplier to pay CMS under the bond,
CMS refunds the DMEPOS supplier the
amount the DMEPOS supplier paid to

CMS to the extent that the amount
relates to the matter that was
successfully appealed, provided all
review, including judicial review, has
been completed on the matter.

(15) Exception to the surety bond
requirement—(i) Qualifying entities and
requirements. (A) Government-operated
DMEPOS suppliers are provided an
exception to the surety bond
requirement if the DMEPOS supplier
has provided CMS with a comparable
surety bond under State law.

(B) State-licensed orthotic and
prosthetic personnel in private practice
making custom made orthotics and
prosthetics are provided an exception to
the surety bond requirement if—

(1) The business is solely-owned and
operated by the orthotic and prosthetic
personnel, and

(2) The business is only billing for
orthotic, prosthetics, and supplies.

(C) Physicians and nonphysician
practitioners as defined in section
1842(b)(18) of the Act are provided an
exception to the surety bond
requirement when items are furnished
only to the physician or nonphysician
practitioner’s own patients as part of his
or her physician service.

(D) Physical and occupational
therapists in private practice are
provided an exception to the surety
bond requirement if—

(1) The business is solely-owned and
operated by the physical or
occupational therapist;

(2) The items are furnished only to the
physical or occupational therapist’s own
patients as part of his or her
professional service; and

(3) The business is only billing for
orthotics, prosthetics, and supplies.

(ii) Loss of a DMEPOS supplier
exception. A DMEPOS supplier that no
longer qualifies for an exception as
described in paragraph (d)(15)(i) of this
section must submit a surety bond to the
CMS contractor in accordance with
requirements of paragraph (d) of this
section within 60 days after it knows or
has reason to know that it no longer
meets the criteria for an exception.

(e) Failure to meet standards—(1)
Revocation. CMS revokes a supplier’s
billing privileges if it is found not to
meet the standards in paragraphs (b)
and (c) of this section. Except as
otherwise provided in this section, the
revocation is effective 30 days after the
entity is sent notice of the revocation, as
specified in §405.874 of this
subchapter.

(2) Overpayments associated with
final adverse actions. CMS or a CMS
contractor may reopen (in accordance
with § 405.980 of this chapter) all
Medicare claims paid on or after the

date of a final adverse action (as defined
in paragraph (a) of this section) in order
to establish an overpayment
determination.

* * * * *

(g) Revalidation of billing privileges. A
supplier must revalidate its application
for billing privileges every 3 years after
the billing privileges are first granted.
(Each supplier must complete a new
application for billing privileges 3 years
after its last revalidation.)

§424.515 [Amended]

m 3.In §424.515, the introductory text
and in paragraph (d)(3), the cross-
reference “§424.57(e)” is removed and
the cross-reference “§424.57(g)” is
added in its place.

Dated: November 14, 2014.
C’Reda Weeden,

Executive Secretary to the Department,
Department of Health and Human Services.

[FR Doc. 2014-27737 Filed 11-21-14; 8:45 am]
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket No. 14-140; RM—11733; DA 14—
1578]

Television Broadcasting Services;
Kansas City, Missouri

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: A petition for rulemaking was
filed by ION Media Kansas City License,
Inc. (“ION Media’’), the licensee of
KPXE-TV, channel 51, Kansas City,
Missouri, requesting the substitution of
channel 30 for channel 51 at Kansas
City. ION Media filed comments
reaffirming its interest in the proposed
channel substitution and explained that
the channel substitution will allow it to
serve all viewers currently receiving
digital service while eliminating any
potential interference with wireless
operations in the Lower 700 MHZ A
Block located adjacent to channel 51 in
Kansas City. ION Media states that it
will file an application for a
construction permit for channel 30 and
implement the change in accordance
with the Commission’s rules upon
adoption of the channel substitution.
DATES: This rule is effective November
24, 2014.

FOR FURTHER INFORMATION CONTACT:
Joyce Bernstein, Joyce.Bernstein@
fecc.gov, Media Bureau, (202) 418—1647.


mailto:Joyce.Bernstein@fcc.gov
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SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 14-140,
adopted October 30, 2014, and released
October 31, 2014. The full text of this
document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street SW., Washington,
DC, 20554. This document will also be
available via ECFS (http://
fjallfoss.fcc.gov/ecfs/). This document
may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800—478-3160 or via the company’s
Web site, http://www.bcpiweb.com. To
request materials in accessible formats
for people with disabilities (braille,
large print, electronic files, audio
format), send an email to fec504@fcc.gov

or call the Consumer & Governmental
Affairs Bureau at 202—418-0530 (voice),
202-418-0432 (tty).

This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104—13. In addition,
therefore, it does not contain any
information collection burden ‘‘for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Television.

Federal Communications Commission.
Barbara A. Kreisman,
Chief, Video Division, Media Bureau.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

AuthOI‘ity: 47 U.S.C. 154, 303, 334, 336,
and 339.

§73.622 [Amended]

m 2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Missouri is amended by removing
channel 51 and adding channel 30 at
Kansas City.

[FR Doc. 2014-27532 Filed 11-21-14; 8:45 am)]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF THE INTERIOR

Bureau of Safety and Environmental
Enforcement

30 CFR Part 250

[Docket ID: BSEE-2014-0001; 15XE1700DX
EX1SF0000.DAQ000 EEEE500000]

RIN 1014-AA22

Oil and Gas and Sulphur Operations
on the Outer Continental Shelf (OCS);
Helideck and Aviation Fuel Safety for
Fixed Offshore Facilities

AGENCY: Bureau of Safety and
Environmental Enforcement (BSEE),
Interior.

ACTION: Extension of comment period
for an advance notice of proposed
rulemaking (ANPR).

SUMMARY: BSEE is extending the public
comment period on the ANPR on
Helideck and Aviation Fuel Safety for
Fixed Offshore Facilities, which was
published in the Federal Register on
September 24, 2014 (79 FR 57008). The
original public comment period would
end on November 24, 2014. However,
BSEE has received a request from an
offshore oil and gas industry association
to extend the comment period. The
BSEE has reviewed the extension
request and determined that a 30-day
comment period extension—to
December 24, 2014—is appropriate.
DATES: Written comments must be
received by the extended due date of
December 24, 2014. The BSEE may not
fully consider comments received after
this date.

ADDRESSES: You may submit comments
on the rulemaking by any of the
following methods. Please use the
Regulation Identifier Number (RIN)
1014-AAZ22 as an identifier in your
message.

e Federal eRulemaking Portal: http://
www.regulations.gov. In the entry titled
Enter Keyword or ID, enter BSEE-2014—
0001 then click search. Follow the
instructions to submit public comments
and view supporting and related

materials available for this rulemaking.
The BSEE may post all submitted
comments.

e Mail or hand-carry comments to the
Department of the Interior (DOI); Bureau
of Safety and Environmental
Enforcement; Attention: Regulations and
Standards Branch; 381 Elden Street,
HE3313; Herndon, Virginia 20170-4817.
Please reference “Oil and Gas and
Sulphur Operations in the Outer
Continental Shelf—Helideck and
Aviation Fuel Safety for Fixed Offshore
Facilities, 1014—AA22” in your
comments and include your name and
return address.

e Public Availability of Comments—
Before including your address, phone
number, email address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

FOR FURTHER INFORMATION CONTACT:
Ralph Colleli, Regulations and
Standards Branch, 703-787-1831, email
address: regs@bsee.gov.

SUPPLEMENTARY INFORMATION: The BSEE
published an ANPR on Helideck and
Aviation Fuel Safety for Fixed Offshore
Facilities on September 24, 2014 (79 FR
57008). The BSEE is seeking comments
on improving safety for operations
related to helicopters and helidecks on
fixed offshore facilities. Specifically,
BSEE invites comments on whether to
incorporate in its regulations certain
industry and/or international standards
for design, construction, and
maintenance of offshore helidecks, as
well as standards for aviation fuel
quality, storage and handling. The BSEE
also invites comments on whether it
should incorporate existing standards,
with or without modifications, and/or
develop and propose new government
regulatory standards for safety of
helidecks and aviation fuel systems on
OCS facilities. The BSEE also seeks
information on past accidents or other
incidents involving helidecks,
helicopters, or aviation fuel on or near
fixed OCS facilities. After publication of
the ANPR, BSEE received a request from
an oil and gas industry group asking
BSEE to extend the comment period on

the ANPR by 60 days. Although BSEE
does not agree that a 60-day extension
is appropriate, BSEE is extending its
original 60-day comment period by an
additional 30 days to provide additional
time for review of and comment on the
ANPR. Accordingly, written comments
must be submitted by the extended due
date of December 24, 2014. The BSEE
may not fully consider comments
received after this date.

Dated: November 18, 2014.
David E. Haines II,

Deputy Assistant Secretary, Land and
Minerals Management.

[FR Doc. 2014-27761 Filed 11-21-14; 8:45 am]
BILLING CODE 4310-VH-P

DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR Part 252
[Docket ID: DOD-2012-0S-0170]
RIN 0790-AI198

Professional U.S. Scouting
Organization Operations at U.S.
Military Installations Overseas

AGENCY: Under Secretary of Defense for
Personnel and Readiness, DoD.

ACTION: Proposed rule.

SUMMARY: This rule updates policy and
outlines fiscal and logistical support the
DoD may provide to qualified scouting
organizations operating on U.S. military
installations overseas based on
Executive Order 12715, Support of
Overseas Scouting Activities for
Military Dependents and appropriate
statute as discussed below. It is DoD
policy to cooperate with and assist
qualified scouting organizations in
establishing and providing facilities and
services, within available resources, at
locations outside the United States to
support DoD personnel and their
families.

DATES: Comments must be received by
January 23, 2015.
ADDRESSES: You may submit comments,
identified by docket number and/or RIN
number and title, by any of the
following methods:

¢ Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:regs@bsee.gov
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e Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
East Tower, Suite 02G09, Alexandria
VA 22350-3100.

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
Federal Register document. The general
policy for comments and other
submissions from members of the public
is to make these submissions available
for public viewing on the Internet at
http://www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Mr.
Chris Wright, 703-588-0172.
SUPPLEMENTARY INFORMATION:

Executive Summary
I. Purpose of the Regulatory Action

This rule proposes that support
provided by DoD is documented in a
written agreements and signed by the
appropriate regional combatant
commander. Also, it would require
installation-specific support and
services to be based on a written
agreement and signed by the installation
commander or designee. These
agreements will replace the need for
these organizations to submit individual
articles of incorporation, written
constitutions, charters, or articles of
agreement to gain approval from the
installation commander to operate on
the installation. In addition to Executive
Order 12715, Title 10 of the United
States Code specifies the DoD’s
authority to issue rules in this area.

Title 10, U.S.C., section 2606 states:
The Secretary may collaborate with
qualified scouting organizations in
establishing and providing facilities and
services for members of the armed
forces and their dependents, and
civilian employees of the Department of
Defense and their dependents, at
locations outside the United States.
Qualified scouting organizations may be
furnished support such as some
transportation support, available office
space, warehousing, utilities, supplies
and a means of communication, without
charge. The Secretary may reimburse a
qualified scouting organizations for all
or part of the pay of an employee of that
organization for any period during
which the employee was performing
services, however any such
reimbursement may not be made from
appropriated funds. Employees of a
qualified scouting organization will not
be considered to be employees of the
United States, and the term “‘qualified
scouting organization” means the Girl

Scouts of the United States of America
and the Boy Scouts of America.

Title 10, U.S.C., section 2554 states:
The Secretary of Defense is authorized
to lend to the Boy Scouts of America, for
the use and accommodation of Scouts,
Scouters, and officials who attend any
national or world Boy Scout Jamboree,
items such as cots, blankets,
commissary equipment, flags,
refrigerators, and other equipment and
without reimbursement. Additionally,
expendable medical supplies and
services, as may be necessary or useful
to the extent that items are in stock and
items or services are available, can be
provided at no expense to the United
States Government for the delivery,
return, rehabilitation, or replacement of
such items. Before delivering such
property, the Secretary of Defense will
take good and sufficient bond for the
safe return of such property in good
order and condition, and the whole
without expense to the United States.
The Secretary of Defense is also
authorized to provide, without expense
to the United States Government,
transportation from the United States or
military commands overseas, and
return, on vessels of the Military Sealift
Command or aircraft of the Air Mobility
Command for Boy Scouts, Scouters, and
officials certified by the Boy Scouts of
America, as representing the Boy Scouts
of America at any national or world Boy
Scout Jamboree to the extent that such
transportation will not interfere with the
requirements of military operations. The
Secretary of Defense shall take from the
Boy Scouts of America, a good and
sufficient bond for the reimbursement to
the United States, of the actual costs of
transportation. If a Boy Scout Jamboree
is held on a military installation, the
Secretary of Defense may provide
personnel services and logistical
support at the military installation in
addition to the support previously
stated. Other departments of the Federal
Government are authorized, under such
regulations as may be prescribed by the
Secretary thereof, to provide to the Boy
Scouts of America equipment and other
services under the same conditions and
restrictions prescribed in the preceding
subsections for the Secretary of Defense.
The Secretary of Defense shall provide
at least the same level of support for a
national or world Boy Scout Jamboree as
was provided for the preceding national
or world Boy Scout Jamboree. The
Secretary of Defense may waive all
support if it determines that providing
the support would be detrimental to the
national security of the United States.

Title 10, U.S.C., section 2555
provides: The Secretary of Defense is
authorized to provide, without expense

to the United States Government,
transportation from the United States or
military commands overseas, and
return, on vessels of the Military Sealift
Command or aircraft of the Air Mobility
Command for Girl Scouts and officials
certified by the Girl Scouts of the United
States of America at any International
World Friendship Event or Troops on
Foreign Soil meeting which is endorsed
and approved by the National Board of
Directors of the Girl Scouts of the
United States of America and is
conducted outside of the United States.
Support is also authorized for United
States citizen delegates coming from
outside of the United States to triennial
meetings of the National Council of the
Girl Scouts of the United States of
America, and for the equipment and
property of Girl Scouts and officials, to
the extent that such transportation will
not interfere with the requirements of
military operations. Before furnishing
any transportation, the Secretary of
Defense shall take from the Girl Scouts
of the United States of America a good
and sufficient bond for the
reimbursement to the United States by
the Girl Scouts of the United States of
America, of the actual costs of
transportation furnished. Amounts paid
to the United States to reimburse it for
the actual costs of transportation
furnished will be credited to the current
applicable appropriations or funds to
which such costs were charged and
shall be available for the same purposes
as such appropriations or funds.

Executive Order 12715, May 3, 1990,
55 FR 19051, discusses the cooperation
and assistance authorized by section
2606(a) of title 10, and requires the
Secretary of Defense to issue regulations
concerning support.

II. Summary of the Major Provisions of
the Regulatory Action in Question

This rule discusses the types of
support DoD installation commanders
are authorized to provide, ensures
appropriated fund (APF) and non-
appropriated fund (NAF) assets are used
correctly, and requires the cost of the
support provided to be shared by each
of the Military Services in proportion to
benefits derived by their members from
overseas scouting programs.

II1. Costs and Benefits

Program costs are less than $700,000
per year, consisting primarily of
salaries, transportation costs, and
supplies to support scouting programs
that directly complement and improve
quality of life programming for military
families overseas.
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Executive Order 12866, “Regulatory

Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has been
designated a “‘significant regulatory
action,” although not economically
significant, under section 3(f) of
Executive Order 12866. Accordingly,
the rule has been reviewed by the Office
of Management and Budget (OMB).

Sec. 202, Public Law 104-4, “Unfunded
Mandates Reform Act”

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104—4) requires agencies assess
anticipated costs and benefits before
issuing any rule whose mandates
require spending in any 1 year of $100
million in 1995 dollars, updated
annually for inflation. In 2014, that
threshold is approximately $141
million. This proposed rule will not
mandate any requirements for State,
local, or tribal governments, nor will it
affect private sector costs.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

This rule will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

This rule does not impose reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1995.

Executive Order 13132, “Federalism”

DoD has determined this proposed
rule would not have federalism
implications under Executive Order
13132. It does not have a substantial
direct effect on the States, on the
relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

List of Subjects in 32 CFR Part 252

Military installations, Military
personnel, Scout organizations.

Accordingly 32 CFR part 252 is
proposed to be added to read as follows:

PART 252—PROFESSIONAL U.S.
SCOUTING ORGANIZATION
OPERATIONS AT U.S. MILITARY
INSTALLATIONS OVERSEAS

Sec.

252.1
252.2
252.3
252.4
252.5
252.6

Authority: Executive Order 12715, 10
U.S.C. 2606, 2554, and 2555.

Purpose.
Applicability.
Definitions.
Policy.
Responsibilities.
Procedures.

§252.1 Purpose.

This part updates policy and outlines
fiscal and logistical support that the
DoD may provide to qualified scouting
organizations operating on U.S. military
installations overseas.

§252.2 Applicability.

This part applies to the Office of the
Secretary of Defense, the Military
Departments, the Office of the Chairman
of the Joint Chiefs of Staff and the Joint
Staff, the combatant commands, the
Office of the Inspector General of the
Department of Defense, the Defense
Agencies, the DoD Field Activities, and
all other organizational entities within
the DoD (referred to collectively in this
part as “‘the DoD Components™).

§252.3 Definitions.

These terms and their definitions are
for the purposes of this part.

DoD personnel and their families.
Members of the Military Services and
their family members and DoD civilian
employees and their family members.

Military Services. The Army, Navy,
Air Force, and Marine Corps.

Qualified scouting organization. The
Girl Scouts of the United States of
America (GSUSA) and the Boy Scouts of
America (BSA).

Sponsored organization or sponsored
council. Scouting organizations or
councils authorized to operate as
scouting affiliates on military
installations.

§252.4 Policy.

It is DoD policy to cooperate with and
assist qualified scouting organizations
in establishing and providing facilities
and services, within available resources,
at locations outside the United States to
support DoD personnel and their
families in accordance with 10 U.S.C.
2606, 2554, and 2555 and Executive
Order 12715, “Support of Overseas

Scouting Activities for Military
Dependents”.

§252.5 Responsibilities.

(a) The Under Secretary of Defense for
Personnel and Readiness (USD(P&R))
oversees development and
implementation of this part.

(b) DoD Component Heads. The DoD
Component heads implement this part
and comply with its provisions.

(c) Secretary of the Army. In addition
to the responsibilities in paragraph (b)
of this section and acting as the DoD
Executive Agent for DoD support to the
BSA and GSUSA local councils and
organizations in areas outside of the
United States in accordance with DoD
Directive 1000.26E, “Support for Non-
Federal Entities Authorized to Operate
on DoD Installations” (available at
http://www.dtic.mil/whs/directives/
corres/pdf/100026p.pdf), the Secretary
of the Army:

(1) Makes policy determinations in
coordination with the other Military
Department Secretaries regarding topics
including, but not limited to, support
that:

(i) DoD installation commanders are
authorized to provide to the scouting
program and personnel.

(ii) The scouting organization
provides to DoD.

(2) Ensures accountability for
appropriated fund (APF) and non-
appropriated fund (NAF) assets used in
the support of qualified scouting
organizations.

(3) Provides input for and works with
the scouting organizations in
establishing the extent and scope of the
annual scouting programs in support of
DoD personnel and their families within
the parameters established in this part
and available resources.

(4) Ensures that the cost of the
support provided is shared by each of
the Military Services in proportion to
benefits derived by their members from
scouting programs overseas.

§252.6 Procedures.

(a) General Guidance. (1) Support
provided by DoD and services provided
by qualified scouting organizations is
documented in a written agreement and
signed by the appropriate regional
combatant commander. Installation-
specific support and services are
documented in a written agreement and
signed by the installation commander.
This agreement replaces the need for
qualified scouting organizations to
submit individual articles of
incorporation, written constitutions,
charters, or articles of agreement to gain
approval from the installation
commander to operate on the


http://www.dtic.mil/whs/directives/corres/pdf/100026p.pdf
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installation as required by DoD
Instruction 1000.15, “Procedures and
Support for Non-Federal Entities
Authorized to Operate on DoD
Installations” (available at http://
www.dtic.mil/whs/directives/corres/pdf/
100015p.pdf).

(2) Overseas installation commanders
may authorize DoD support for qualified
scouting organizations outside the
United States when:

(i) Support is permitted under
international agreements with the host
nation, if applicable.

(ii) Support is permitted pursuant to
law and DoD issuances.

(iii) Such support is within the
capabilities of their respective
installations.

(iv) Providing such support will not
impede fulfillment of the military
mission.

(3) Committees composed of
representatives of the Military Services
will be formed to review annual
qualified scouting organization budget
requirements.

(4) Overseas scouting committees will
provide the overseas scouting
organizations with information on the
scouting requirements of DoD personnel
and will monitor and evaluate the
scouting organizations’ efforts to satisfy
those requirements.

(5) Funds raised by the scouting
organizations, as a non-Federal entity,
cannot be commingled with NAF funds
and will be made available for annual
audits.

(6) Employees of a qualified scouting
organization are not considered to be
U.S. employees, nor an instrumentality
of the United States for the purpose of
benefits or entitlements.

(i) APF is not used to reimburse their
salaries and benefits.

(ii) They are not entitled to participate
in the NAF retirement fund.

(iii) Serving in those positions does
not constitute NAF employment credit
or produce rehire priority.

(7) These organizations generally are
not covered under the terms of United
States’ Status of Forces or other relevant
agreements with host nations.

(i) Questions regarding whether
employees of the scouting organization
are covered under such agreements
should be referred to the legal office
servicing the applicable command.
Applicability of any relevant agreements
would be addressed with the host
nation only by the applicable command,
and not the organization.

(ii) To the extent the organization is
not covered under any relevant
agreement, host nation laws apply. In all
cases, the host nation will determine the

scope and extent of the applicability of
host nation laws to these employees.

(b) Funding Guidance. (1) Any APF
and NAF support provided will be
programmed and approved on an
annual basis by the DoD Components.
NAF support is authorized for youth
activities programs in accordance with
DoD Instruction 1015.15,
“Establishment, Management, and
Control of Nonappropriated Fund
Instrumentalities and Financial
Management of Supporting Resources”
(available at http://www.dtic.mil/whs/
directives/corres/pdf/101515p.pdf) and
for qualified scouting organizations in
accordance with paragraph (b)(5) of this
section.

(2) APF may be used in conjunction
with overseas scouting organizations.
The following services may be provided
on a non-reimbursable basis:

(i) Transportation of executive
personnel (to include household goods
and baggage) of qualified scouting
organizations:

(A) When on invitational travel
orders.

(B) To and from overseas assignments.

(C) While providing scouting support
to DoD personnel and their families.
Transportation of supplies of qualified
scouting organizations necessary to
provide such support may also be
provided.

(ii) Office space where regular
meetings can be conducted, and space
for recreational activities.

(iii) Warehousing.

(iv) Utilities.

(v) Means of communication.

(3) DoD may provide the following
additional support to scouting
executives assigned overseas:

(i) Pursuant to section API 3.18 of
DoD 4525.6—M, ‘“Department of Defense
Postal Manual” (available at http://
www.dtic.mil/whs/directives/corres/pdf/
452506m.pdf), access to use Military
Services postal services is authorized.

(ii) Pursuant to section 4.3.2.2.2 of
Department of Defense Education
Activity Regulation 1342.13, “Eligibility
Requirements for Education of
Elementary and Secondary School-age
Dependents in Overseas Areas”
(available at http://www.dodea.edu/
Offices/Regulations/index.cfm), access
to DoD Dependents Schools (overseas)
may be provided on a space-available,
tuition-paying basis.

(iii) Pursuant to DoD Instruction
1000.11, “Financial Institutions on DoD
Installations” (available at http://
www.dtic.mil/whs/directives/corres/pdf/
100011p.pdf), use of military banking
facilities operated under DoD contracts
is authorized.

(iv) Pursuant to DoD Instruction
1015.10, “Military Morale, Welfare, and
Recreation (MWR) Programs” (available
at http://www.dtic.mil/whs/directives/
corres/pdf/101510p.pdf), the use of
morale, welfare, and recreation
programs may be provided.

(v) Pursuant to DoD Instruction
1000.13, “Identification (ID) Cards for
Members of the Uniformed Services,
Their Dependents, and Other Eligible
Individuals” (available at http://
www.dtic.mil/whs/directives/corres/pdf/
100013p.pdf), medical care in
uniformed services facilities on a space-
available basis at rates specified in
uniformed services instructions, with
charges collected locally, is authorized.

(vi) Pursuant to Office of Management
and Budget Circular A—45, “Rental and
Construction of Government Quarters”
(available at http://
www.whitehouse.gov/omb/circulars
a045) and subparagraph 2.c(1)(e) of DoD
4165.63—M, “DoD Housing
Management” (available at http://
www.dtic.mil/whs/directives/corres/pdf/
416563m.pdf), when DoD-sponsored
civilian personnel serving DoD military
installations at foreign locations cannot
obtain suitable housing in the vicinity of
an installation, they and their families
may occupy DoD housing on a rental
basis. The Military Service determines
the priority of such leasing actions.
These civilians are required to pay the
established rental rate in accordance
with DoD 4165.63—M and Military
Service guidance.

(vii) Pursuant to DoD Instruction
1330.17, “Armed Forces Commissary
Operations” (available at http://
www.dtic.mil/whs/directives/corres/pdf/
133017p.pdf), overseas installation
commanders or Secretaries of the
Military Departments may extend
commissary access through official
support agreements.

(viii) Pursuant to DoD Instruction
1330.21, “Armed Forces Exchange
Regulations” (available at http://
www.dtic.mil/whs/directives/corres/pdf/
133021p.pdf), the Secretaries of the
Military Departments may grant Armed
Forces Exchange deviations with regard
to authorized patron privileges for
individuals or classes and groups of
persons at specific installations when
based on alleviating individual
hardships.

(4) NAF may be used in conjunction
with qualified scouting organizations to:

(i) Reimburse for salaries and benefits
of employees of those organizations for
periods during which their professional
scouting employees perform services in
overseas areas in direct support of DoD
personnel and their families.
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(ii) Reimburse travel to and from
official meetings of the overseas
scouting committee upon approval from
the appropriate combatant commander.

(5) The total amount of NAF support
for the scouting program must not
exceed 70 percent of the total cost of the
scouting program.

Dated: November 18, 2014.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2014-27665 Filed 11-21-14; 8:45 am]
BILLING CODE 5001-06-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3020
[Docket No. RM2015-6; Order No. 2250]

Changes or Corrections to Mail
Classification Schedule

AGENCY: Postal Regulatory Commission.
ACTION: Proposed rulemaking.

SUMMARY: The Commission is proposing
rules addressing changes and
corrections to the Mail Classification
Schedule (MCS). The proposed rules
establish separate procedures for
material changes in services offered in
connection with products and
corrections to product descriptions. The
primary purposes of the proposed rules
are to ensure that the MCS accurately
describes the current product offerings
of the Postal Service and to ensure
compliance with the relevant statutory
provisions when material changes to
product offerings are made. The
Commission invites public comment on
the proposals.

DATES: Comments are due: December
24, 2014. Reply comments are due:
January 8, 2015.

ADDRESSES: Submit comments
electronically via the Commission’s
Filing Online system at http://
www.prc.gov. Those who cannot submit
comments electronically should contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section by
telephone for advice on filing
alternatives.

FOR FURTHER INFORMATION CONTACT:
David A. Trissell, General Counsel, at
202-789-6820.

SUPPLEMENTARY INFORMATION:
Regulatory History

72 FR 63662, November 9, 2007.
Table of Contents

1. Introduction
II. Background

III. Proposed Rules

IV. Explanation of Proposed Rules
V. Comments Requested

VI. Ordering Paragraphs

I. Introduction

With this Notice of Proposed
Rulemaking, the Commission requests
comments and suggestions on proposed
rules regarding requests to change or
correct the Mail Classification Schedule
(MCS).

The primary purposes of this
rulemaking are to ensure that the MCS
accurately describes the current product
offerings of the Postal Service and to
ensure compliance with the relevant
provisions of title 39 of the United
States Code when material changes to
product offerings are made. The
proposed rules also are intended to
provide the Commission with additional
flexibility to ensure that the Postal
Service is filing under the appropriate
subpart of part 3020 of title 39 of the
Code of Federal Regulations.

After the passage of the Postal
Accountability and Enhancement Act
(PAEA) in 2006, the Commaission
issued regulations to implement PAEA’s
modern system of rate regulation,
including regulations on the procedures
to follow in changing the product lists
and MCS.2 In proposing the modern
system of rate regulation, the
Commission cautioned that the intent is
that these regulations provide a
reasonable starting point and that will
they evolve over time.3

As the Postal Service and Commission
have used the current regulatory scheme
to make modifications to the product
lists and changes to the MCS, a
procedural gap has been identified.
Remedying this procedural gap should
make the process operate better.

The current regulations have not
satisfactorily addressed MCS changes
that are more significant than minor
corrections to the MCS but do not rise
to the level of a product list
modification. In these cases, the current
regulations regarding the filing
requirements sometimes do not provide
the Commission with sufficient
information to make the necessary
determination as to whether an MCS
change is appropriate. As a result, the
Commission has undertaken additional
questioning during the proceedings,
leading to the expenditure of additional

1Postal Accountability and Enhancement Act
(PAEA), Pub. L. 10-435, 120 Stat. 3198 (2006).

2Docket No. RM2007-1, Order Establishing
Ratemaking Regulations for Market Dominant and
Competitive Products, October 29, 2007 (Order No.
43).

3Docket No. RM2007-1, Order Proposing
Regulations to Establish a System of Ratemaking,
August 15, 2007, at 2 (Order No. 26).

resources by the Commission, the Postal
Service, and other interested persons.
The use of this additional inquiry
process in such cases has also
complicated the Commission’s review.

These regulations are designed to
clarify and streamline the process by
specifying that the Postal Service
provide all of the necessary information
for the Commission to make its
determination on such requests at the
outset of the proceeding.

II. Background

The Commission is charged with
maintaining accurate product lists. See
39 U.S.C. 3642. In Docket No. RM2007—
1, the Commission promulgated rules
establishing the MCS as the vehicle for
presenting the product lists with
necessary descriptive content. Order No.
26 at 85. Those rules are codified at 39
CFR part 3020. Subpart A describes the
contents of the MCS and provides for its
publication in the Federal Register.
Subparts B, C, and D specify the
procedures whereby the Postal Service,
mail users, and the Commission may
seek to modify the product lists in the
MGS. Subpart E specifies procedures
that allow the Postal Service to update
provisions of the MCS with minimal
Commission review. Order No. 26 at 97.
Subpart F establishes that size and
weight limitations appear in the MCS
and provides procedures for Postal
Service updates to those limits.

This proposed rulemaking concerns
subpart E. In its order proposing the
rules that are codified at part 3020, the
Commission explained that subpart E
requires the Postal Service to ensure
that product descriptions in the MCS
accurately reflect the current offerings of
Postal Service products and services. Id.
The Commission accordingly proposed
procedures whereby the Postal Service
could submit corrections to product
descriptions so that the Commission
could update the MCS. Id. The
Commission recognized that there are
inherent limits in the scope or
magnitude of an update allowable under
subpart E. It indicated that updates that
would modify the market dominant or
the competitive product lists are
specifically excluded from subpart E.4
The Commission concluded that a
proposed update may not change the
nature of a service to such an extent that
it effectively creates a new product or
eliminates an existing product. Id.

In comments on the proposed rules,
McGraw-Hill and Valpak expressed

4 The Commission also observed there were
implicit exclusions as well, such as updates that
might be governed by other rules such as changes
to rates and fees. Id.
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concern that proceedings under subpart
E would not provide for Commission
review or allow for public comment.
McGraw-Hill posed a hypothetical
example whereby the Postal Service
could use the procedures in subpart E
to make major changes to the Outside
County Periodicals subclass, including
eventual full zoning of the editorial
pound charge for Outside County
Periodicals mail, without substantive
review by the Commission.5 Both
commenters observed that parties
adversely affected by proposed changes
would not have an opportunity to raise
the issue with the Commission until
after the change was implemented.
McGraw-Hill Comments at 3—4; Valpak
Comments at 16. Valpak also expressed
concern that classification changes of
considerable importance could be made
pursuant to subpart E and suggested that
comments and Commission review of
proposals should be permitted.® Both
commenters concluded that post-
implementation review would be
inadequate to remedy potential abuse of
the subpart E procedures. McGraw-Hill
Comments at 4; Valpak Comments at
15-16.

On October 29, 2007, the Commission
issued Order No. 43, adopting the
current version of subpart E. Order No.
43 at 107. Acknowledging the
commenters’ concerns, the Commission
noted that there is a continuum of
possible classification changes, ranging
from those that only require the Postal
Service to inform the Commission to
those that trigger the requirements of 39
U.S.C. 3642. Id. The Commission
confirmed that subpart E was not
intended to provide an avenue for
comprehensive pre-implementation
review of classification changes. Id. at
108. Nonetheless, so as to provide an
avenue for public input and to ensure
that proposals are properly filed under
the correct rules, the Commission added
a new provision, § 3020.92. That section
provides interested persons with an
opportunity to comment on whether the
planned changes are inconsistent with
39 U.S.C. 3642.

Over the course of nearly seven years
since the Commission adopted the rules,
it has had numerous occasions to
consider proposals to amend the MCS
pursuant to subpart E. The Commission

5Docket No. RM2007—-1, Comments of the
McGraw-Hill Companies, Inc. in Response to Order
No. 26, Proposing Regulations to Establish a System
of Ratemaking, September 24, 2007, at 2-3
(McGraw-Hill Comments).

6Docket No. RM2007-1, Valpak Direct Marketing
Systems, Inc. and Valpak Dealers’ Association, Inc.
Comments on Regulations Establishing a System of
Ratemaking in Response to Commission Order No.
26, September 24, 2007, at 14 (Valpak Comments).

has found the procedures provided in
subpart E to be appropriate when the
Postal Service proposes minor changes
to the MCS. These include, for example,
the Postal Service’s decision to rebrand
Express Mail as Priority Mail Express,
the decision to rebrand Delivery
Confirmation as USPS Tracking, and the
decision to add Timor-Leste to the
country price lists for International
Mail.” In each of these instances, the
Commission confirmed that the
proposed change was minor in nature.
The streamlined procedures in subpart
E enabled the Postal Service to update
the MCS in an expeditious manner,
subject to limited review.

However, a recurring challenge to
requests made pursuant to subpart E has
emerged. That challenge concerns the
distinction between minor corrections
and changes of a more substantial
nature. Because subpart E is limited to
minor corrections while subparts B, C,
and D are limited to proposals to create
a new product, or transfer or eliminate
an existing product, a gap exists when
the Postal Service proposes to change an
existing product to a degree greater than
what could be considered a minor
correction. An examination of cases
involving such gaps is instructive.

In several instances, the Commission
has explicitly recognized the gap in its
rules. In Docket No. MC2012-26, the
Commission considered the Postal
Service’s proposal to offer enhanced
services at competitive post office box
service locations.8 The enhanced
services consisted of email notification,
street addressing, and private carrier
package delivery. The Postal Service,
which began offering the services in
early 2012, did so without instituting
proceedings to change the MCS. In
March 2012, competitors filed a
complaint challenging the Postal
Service’s offering of the enhanced
services. The Commission held the
complaint in abeyance and invited the
Postal Service to make a filing pursuant
to part 3020 subpart B. In its filing, the
Postal Service argued that since the
service enhancements were never
intended to create a new product, the
procedures provided under subpart B

7 Docket No. MC2013-45, Order Approving Minor
Classification Change, May 13, 2013 (Order No.
1713); Docket No. MG2013-28, Order Approving
Minor Classification Changes Related to Certain
Ancillary Services, January 24, 2013 (Order No.
1631); MC2012-17, Order Approving Minor
Classification Change Concerning Timor-Leste, May
23, 2012 (Order No. 1351).

8 See Docket No. MC2012-26, Order on Elective
Filing Regarding Post Office Box Service
Enhancements, February 14, 2013 (Order No. 1657).

were superfluous.9 The Commission
agreed that the enhanced services did
not change the competitive post office
box service as to constitute a new
product, and therefore did not trigger
the filing requirement under subpart B.
Order No. 1657 at 20. The Commission
noted that the changes were ill-suited to
subpart E as well. Because the enhanced
competitive post office boxes did not
constitute a new product and because
the changes were not minor technical
corrections to an existing product, the
Commission observed that such changes
did not fit squarely within either set of
rules. Id. at 23.

In Docket No. MC2011-28, the Postal
Service filed notice pursuant to subpart
E proposing to narrow the letter
prohibition for Commercial First-Class
Package Service to cover only the
Commercial Base portion of the
product.1® The Public Representative
argued that the proposed change was
substantive in nature and therefore
should have been brought pursuant to
subpart B.11 He stated that there is a
void in the Commission’s rules for
addressing changes that fall between a
scrivener’s error and a required change
to a product list. PR Comments at 2. The
Public Representative asked the
Commission to promulgate rules to
address this procedural gap. Id. at 2, n.2.
The Postal Service argued that subpart
E was appropriate for the proposed
changes, but acknowledged that there is
some ambiguity in the rules.12 The
Commission found that the Postal
Service’s initial subpart E filing did not
provide sufficient information for it to
effectively review the proposed changes.
Order No. 835 at 7. It noted that
obtaining sufficient information is
particularly important in cases brought
pursuant to subpart E because of the
short time period for interested persons
to comment and the Commission to act.
Id. at 7-8. Although subsequent
information cured the information
defect in that case, the Commission
indicated that it would consider adding
new regulations for classification

9Docket No. MC2012-26, Response of the United
States Postal Service to Order No. 1366, July 9,
2012, at 4 (Postal Service Response).

10 Docket No. MC2011-28, Order Regarding
Commercial First-Class Package Service, August 31,
2011 (Order No. 835). The Postal Service also
proposed to change the name of the product from
Lightweight Commercial Parcels to Commercial
First-Class Package Service. Id. at 2.

11Docket No. MC2011-28, Public Representative
Comments Concerning Lightweight Commercial
Parcels Classification Change, August 22, 2011, at
2-3 (PR Comments).

12Docket No. MC2011-28, Response of the
United States Postal Service to Public
Representative Comments, August 24, 2011, at 2
(Postal Service Response to PR Comments).
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changes that rise above the level of
corrections to the MCS. Id. at 8.

In Docket No. MC2011-5, the Postal
Service filed notice pursuant to subpart
E of proposed amendments to the MCS
language for the Outside County
Periodicals to modify the method of
calculating bundle and pallet charges
for flats that are co-mailed or co-
palletized with Standard Mail flats.13
Though it approved the request, the
Commission observed that no other
category in the Commission’s rules
suited the nature of the request, which
involved preparation changes and
limited adjustments to postage
assessment. Order No. 667 at 5.

In Docket No. MC2012-8, the Postal
Service filed notice under subpart E of
amendments to the MCS raising the
minimum dollar amount required to
qualify for a Global Expedited Package
Services (GEPS) contract.’4 The Public
Representative contended that the
proposed change was not minor in
terms of its effect on small and medium
size businesses. Order No. 1225 at 2.
The Commission approved the request,
noting that the Public Representative
did not allege that the change added,
removed, or transferred a product,
which would trigger the filing
requirements under subpart B.

The foregoing examples illustrate the
need for regulations that close the gap
between modifications brought pursuant
to subparts B through D and corrections
to the product descriptions brought
pursuant to subpart E. The rules
proposed herein are designed to close
that gap.

III. Proposed Rules

The rules proposed in this notice of
proposed rulemaking replace current
subpart E with a new subpart E. The
new subpart E establishes separate
procedures for: (1) Changes to services
offered in connection with products,
and (2) corrections to product
descriptions.

Under current subpart E, every
proposed alteration to the MCS is made
using one of two categorical means.
Alterations may be proposed either as
modifications to the product lists or as
corrections to the product descriptions
in the MCS. The rules proposed herein
create an additional third categorical
means of altering the MCS—changes to
the product descriptions. It is the
Commission’s expectation that these
three categories—modifications,

13 See Docket No. MC2011-5, Order Approving
Mail Classification Changes, February 8, 2011
(Order No. 667).

14 Docket No. MC2012-8, Order Approving Mail
Classification Change, February 10, 2012 (Order No.
1225).

material changes, and minor
corrections—will provide a
comprehensive regime governing all
alterations to the MCS.

Subparts B, C, and D will continue to
provide procedures for modifications to
the product lists in the MCS. The rules
define modification as adding a product
to a list, removing a product from a list,
or moving a product from one list to the
other list.15 Proposed subpart E will
provide new rules governing changes to
product descriptions and modify
existing rules governing corrections to
product descriptions.

It is the Commission’s expectation
that when the Postal Service proposes to
modify the MCS it will file its proposal
in one of three ways, either as a
modification to the product lists under
subpart B, a change to a product
description under subpart E, or a
correction to a product description also
under subpart E. In each instance, the
Postal Service will need to determine
into which category its proposal falls.
The current rules define a modification
as the addition of a product to a product
list, the removal of a product from a
product list, or the moving of a product
from one list to the other. Thus, the
rules presuppose that modifications
operate at the product level and will not
just involve changes to product
descriptions. By contrast, a change or
correction to a product description will
operate at the sub-product level. Under
the proposed rules, the Commission
expects that the Postal Service will
employ either the rules for changes to
product descriptions or the rules for
corrections to product descriptions
whenever it seeks to alter the MCS
language for existing products.

A. Changes to Product Descriptions

The proposed rules distinguish
between material changes and minor
corrections to product descriptions. The
proposed rules that apply to changes are
codified at §§3020.80 through 3020.83,
and apply to changes that are material
(i.e., not minor) in nature. The
Commission expects that the Postal
Service will make a threshold
determination in each case as to
whether the proposed alteration is
material or minor in nature when it
seeks to alter a product description.

In determining whether a proposed
alteration is a material change that is
subject to the § 3020.80 rules, the most
important consideration is the degree to
which the proposed alteration affects
the characteristics of the product. The
perspectives of the Postal Service, mail

15 See 39 CFR 3020.30, 39 CFR 3020.50, and 39
CFR 3020.70.

users, competitors, and stakeholders
will be relevant to this determination.

The post office box enhanced services
at issue in Docket No. MC2012-26
provide an example of the type of
alterations to a product that would
require a filing under the proposed rules
governing material changes to a product
description. In that docket, the
Commission considered the addition of
email notification, street addressing,
and private carrier package delivery to
the existing competitive Post Office Box
Service product. The MCS product
description indicated that Post Office
Box Service provides the customer with
a locked receptacle for the receipt of
mail during specified hours of access to
the receptacle.1® Under the proposed
rules, the enhanced services would
merit a filing to amend the MCS under
§ 3020.80. Relevant factors to support
this conclusion are that the enhanced
services significantly changed the post
office box user experience—in
particular by permitting customers to
receive packages delivered by private
carriers—and that the enhanced services
could significantly impact private mail
box competitors, who prior to the
enhancements distinguished their
services from post office box service on
the basis of the similar enhancements
that they offered and that the Postal
Service did not. Numerous competitors
submitted comments suggesting that the
Postal Service would have an unfair
competitive advantage if it were
permitted to offer the enhanced
services. Order No. 1657 at 3, 11-13.17
Because the changes to the MCS product
description that the enhanced services
brought about were more than minor
corrections, such changes would require
a filing under the proposed rules
pertaining to material changes.

The proposed rules governing changes
to MCS product descriptions require the
Postal Service to make a showing that is
less onerous than the showing that is
required for modifications to the
product lists but more robust than the
showing that it is required for
corrections to MCS product
descriptions. A recurring challenge in
minor correction cases has been the
Commission’s need to obtain sufficient
information to evaluate the proposal
and determine whether it comports with
title 39 and Commission regulations.
Under the current rules that apply to

16 Mail Classification Schedule 1550.1(a).

17 This is not to suggest that the number of
comments that a proposal receives establishes
whether the proposal is a material change or a
minor correction. However, the existence and
content of comments from interested persons will
provide some evidence of the materiality of a
proposal.
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corrections, the Commission is required
to find that the proposed corrections are
not inconsistent with 39 U.S.C. 3642. 39
CFR 3020.93. Commenters have
sometimes stated that the Postal
Service’s notice does not provide
sufficient supporting justification. See,
e.g., PR Comments at 3. The proposed
rules for material changes address this
concern by requiring the Postal Service
to provide supporting justification that
describes the change and the rationale
for it, explains why the change will not
result in a violation of statutory and
regulatory standards, and describes the
impact that the change will have on
mail users and competitors, if
applicable.

Under the proposed rules, the Postal
Service will be required to file requests
to change the MCS no later than 30 days
prior to the implementation date of the
proposed change. This is a longer period
than the current rules governing
corrections, which require that the
Postal Service provide notice of the
correction 15 days prior to the effective
date. See 39 CFR 3020.91. As
commenters have noted, when the
Postal Service proposes changes to the
MGCS that are more than minor
corrections, the 15-day notice period
runs the risk of permitting the change to
occur before the Commission has
completed its review. See, e.g., PR
Comments at 3. The problem has arisen,
in part, because the Commission has
needed to issue information requests to
obtain sufficient information so that it
could make a threshold determination
as to whether a proposal was properly
filed as a minor correction to the
product description. The Commission
anticipates that in most instances a 30-
day review period for changes will give
it and members of the public sufficient
time to issue any necessary information
requests, offer comments, and review
the request. It also expects that the
proposed rules, by filling the existing
gap between the rules for modifications
to the product lists and the rules for
corrections to the MCS product
descriptions, will reduce the need for
the Commission to issue information
requests on the threshold question of
whether the request was filed under the
proper rules and will streamline and
reduce the time that it takes for the
Commission to process requests.!8

18]n cases in which commenters have expressed
concerns that a proposed change is more than a
minor correction, the amount of time that it has
taken for the Commission to complete its review
has varied. See Docket No. MC2011-5 (95 days);
Docket No. MC2011-28 (19 days); Docket No.
MC2012-8 (11 days); and Docket No. MC2012-26
(189 days).

The proposed rules provide the
Commission with a menu of options for
acting on a request. While the current
rules that apply to corrections do not
delineate what action the Commission
may take if a proposal is determined to
be inconsistent with section 3642, the
proposed rules indicate that the
Commission may approve the proposed
changes, reject the proposed changes,
provide the Postal Service with an
opportunity to amend the proposed
changes, direct the Postal Service to file
under a different subpart, institute
further proceedings, or take other
appropriate action. This proposed rule
is based on a similar provision in the
Commission’s current rules governing
modifications to the product lists,
which provide more guidance in terms
of actions that the Commission may
take.19 In addition, a new provision that
is not currently part of the
Commission’s rules governing
modifications to the product lists, but
which is included here, permits the
Commission to redirect requests when it
believes the request should be filed
under a different subpart of part 3020.
The Commission expects this will
reduce the need for it to rely on
information requests to make a
threshold determination as to whether a
request was filed under the appropriate
rules.

B. Corrections to Product Descriptions

The proposed rules modify the
existing rules governing corrections to
MCS product descriptions, which are
codified at §§3020.90 through 3020.92.
The proposed rules codify Commission
precedent holding that the rules
applicable to corrections apply only to
corrections to the product description
that are minor in nature.

The proposed rules will require the
Postal Service, when it files notice of a
correction to a product description, to
explain why the correction does not
constitute a material change to the
product description. This will provide
the Postal Service with an opportunity
to explain at the outset why its proposal
is a minor correction rather than a
material change to a product
description.

The proposed rules also require the
Postal Service, when it files notice of a
correction to a product description, to
explain why the correction is consistent
with any applicable provisions of title
39. Under the current rules, the
Commission is required to make a
determination that the correction is not
inconsistent with section 3642. 39 CFR

19 See 39 CFR 3020.30.34, 39 CFR 3020.55, and
39 CFR 3020.75.

3020.93. However, the current rules do
not require the Postal Service to provide
any justification or explanation to
support such a Commission finding.
Without such information, the
Commission has found it necessary in
past proceedings to request clarifying
information from the Postal Service to
fulfill its regulatory responsibilities. The
proposed rules’ revised approach will
provide the Postal Service with an
opportunity to explain at the outset why
its proposal is consistent with
applicable statutory provisions instead
of relying on an inquiry process which
can complicate the Commission’s
review.

This approach would also harmonize
the Commission’s rules for reviews of
corrections to product descriptions with
those governing modifications to the
product lists. Such rules require the
party making the request to show that
the proposed modification is consistent
with the relevant statutory provisions
and Commission regulations. See 39
CFR 3020.32, 3020.52, and 3020.72.
This is also the better approach for
reviews of corrections to product
descriptions, as the Postal Service will,
in most cases, have the best information
as to the impact that the correction will
have. The proposed rules require the
Postal Service to address any possible
legal issues when it files its notice. The
Commission expects that this will give
commenters and the Commission notice
of possible legal issues so that they may
be addressed within the 15-day
window.

The proposed rules provide the
Commission with several options for
acting on the notice. They provide that
the Commission may approve the
proposed corrections, reject the
proposed corrections, provide the Postal
Service with an opportunity to amend
the proposed corrections, direct the
Postal Service to file under a different
subpart, institute further proceedings, or
take other appropriate action. The
Commission expects that the rule
permitting it to direct the Postal Service
to file under a different subpart of part
3020 will reduce the need to rely on
information requests to make a
threshold determination as to whether a
request was filed under the appropriate
rules.

IV. Explanation of Proposed Rules

The following is a section-by-section
analysis of the proposed rules:

Proposed § 3020.80 establishes the
basic criteria for proposals to change
product descriptions under subpart E. It
indicates that the rules apply to material
changes, as opposed to minor
corrections, to MCS product
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descriptions. In determining whether a
proposed alteration is a material change,
the most important consideration is the
degree to which the proposed alteration
affects the characteristics of the product.
The perspectives of the Postal Service,
mail users, competitors, and
stakeholders will be relevant to this
determination. Paragraph (a) requires
that the Postal Service submit a request
to change the product description no
later than 30 days prior to implementing
the proposed change. Paragraph (b)
indicates that requests shall include a
copy of the proposed change and
supporting justification.

Proposed § 3020.81 delineates the
supporting justification that the Postal
Service is to provide. For all products,
this includes a description of the
changes, the rationale for them, and a
description of the impact that the
changes will have on users of the
product and competitors. For market
dominant products, the Postal Service is
also required to explain why the
changes are not inconsistent with 39
U.S.C. 3622(d) and 39 CFR part 3010.
For competitive products, the Postal
Service is also required to show that the
changes will not result in a violation of
39 U.S.C. 3633 and 39 CFR part 3015.

Proposed § 3020.82 requires that the
Commission establish a docket, publish
notice of the request on its Web site,
designate a public representative, and
provide interested persons with an
opportunity to comment on the
proposed changes.

Proposed § 3020.83 requires that the
Commission, upon review of the request
and any comments: Approve the
proposed changes; reject the proposed
changes; provide the Postal Service with
an opportunity to amend the proposed
changes; direct the Postal Service to file
under a different subpart; institute
further proceedings; or direct other
action that the Commission considers
appropriate.

Proposed § 3020.90 establishes the
basic criteria for proposals to correct
product descriptions under subpart E. It
indicates that the rules apply only to
minor corrections of product
descriptions in the MCS. Paragraph (b)
requires the Postal Service to file notice
of corrections to product descriptions
no later than 15 days prior to the
effective date of the corrections.
Paragraph (c) requires that the notice
explain why the corrections do not
constitute material changes for purposes
of § 3020.80, explain why the
corrections are consistent with any
applicable provision of title 39, and
requires the Postal Service to include a
copy of the proposed corrections.

Proposed § 3020.91 requires that the
Commission establish a docket, publish
notice of the proposal on its Web site,
designate a public representative, and
provide interested persons with an
opportunity to comment on the
proposal.

Proposed § 3020.92 requires that the
Commission, upon review of the notice
and any comments: Approve the
proposed corrections; reject the
proposed corrections; provide the Postal
Service with an opportunity to amend
the proposed corrections; direct the
Postal Service to file under a different
subpart; institute further proceedings; or
take other action that the Commission
considers appropriate.

V. Comments Requested

Interested persons are invited to
provide written comments concerning
the proposed rules. Comments may
include specific language amending the
proposed rules.

Comments are due no later than 30
days after the date of publication of this
notice in the Federal Register. All
comments and suggestions received will
be available for review on the
Commission’s Web site, http://
www.prc.gov. Interested persons are
further invited to review the
submissions and provide follow-up
comments and suggestions within 15
additional days (that is, within 45 days
of the publication of this notice in the
Federal Register).

Pursuant to 39 U.S.C. 505, Kenneth E.
Richardson is appointed to serve as an
officer of the Commission (Public
Representative) to represent the
interests of the general public in the
above-captioned docket.

VI. Ordering Paragraphs

It is ordered:

1. Docket No. RM2015-6 is
established for the purpose of receiving
comments with respect to the proposed
rules attached to this Order.

2. The Commission proposes to
amend its regulations at part 3020
subpart E as shown below the signature
of the Secretary.

3. Pursuant to 39 U.S.C. 505, Kenneth
E. Richardson is designated as an officer
of the Commission to represent the
interests of the general public in this
docket.

4. Interested persons may submit
comments no later than 30 days after the
date of publication of this notice in the
Federal Register.

5. Reply comments may be filed no
later than 45 days after the date of
publication of this notice in the Federal
Register.

6. The Secretary shall arrange for
publication of this order in the Federal
Register in conformance with official
publication requirements.

List of Subjects in 39 CFR Part 3020

Administrative practice and
procedure, Postal Service.

For the reasons discussed in the
preamble, the Commission proposes to
amend chapter III of title 39 of the Code
of Federal Regulations as follows:

PART 3020—PRODUCT LISTS

m 1. The authority citation of part 3020
continues to read as follows:

Authority: 39 U.S.C. 503; 3622; 3631; 3642;
3682.

m 2. Revise subpart E of part 3020 to
read as follows:

Subpart E—Requests Initiated by the Postal

Service to Make Material Changes or Minor

Corrections to the Mail Classification

Schedule

Sec.

3020.80 Material changes to product
descriptions.

3020.81 Supporting justification for
changes to product descriptions.

3020.82 Docket and notice.

3020.83 Commission review.

3020.84-3020.89 [Reserved]

3020.90 Minor corrections to product
descriptions.

3020.91 Docket and notice.

3020.92 Commission Review.

Subpart E—Requests Initiated by the
Postal Service To Make Material
Changes or Minor Corrections to the
Mail Classification Schedule

§3020.80 Material changes to product
descriptions.

(a) Whenever the Postal Service
proposes material changes to a product
description in the Mail Classification
Schedule, no later than 30 days prior to
implementing the proposed changes, it
shall submit to the Commission a
request to change the product
description in the Mail Classification
Schedule.

(b) The request shall:

(1) Include a copy of the applicable
sections of the Mail Classification
Schedule and the proposed changes
therein in legislative format; and

(2) Provide all supporting justification
for the changes upon which the Postal
Service proposes to rely.

§3020.81 Supporting justification for
changes to product descriptions.

(a) Supporting justification for
changes to a product description in the
Mail Classification Schedule shall
include a description of, and rationale
for, the proposed changes to the product
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description; and the additional material
in paragraphs (b) and (c) of this section.

(b)(1) As to market dominant
products, explain why the changes are
not inconsistent with each requirement
of 39 U.S.C. 3622(d) and part 3010 of
this chapter; or

(2) As to competitive products,
explain why the changes will not result
in the violation of any of the standards
of 39 U.S.C. 3633 and part 3015 of this
chapter.

(c) Describe the impact that the
changes will have on users of the
product and on competitors.

§3020.82 Docket and notice.

(a) The Commission shall take the
actions identified in paragraphs (b)
through (e) of this section.

(b) Establish a docket for each request
to change a product description in the
Mail Classification Schedule;

(c) Publish notice of the request on its
Web site;

(d) Designate an officer of the
Commission to represent the interests of
the general public in the docket; and

(e) Provide interested persons with an
opportunity to comment on whether the
proposed changes are consistent with
title 39 and applicable Commission
regulations.

§3020.83 Commission review.

(a) The Commission shall review the
request and any comments filed. The
Commission shall take one of the
actions identified in paragraphs (b)
through (g) of this section.

(b) Approve the proposed changes,
subject to editorial corrections;

(c) Reject the proposed changes;

(d) Provide the Postal Service with an
opportunity to amend the proposed
changes;

(e) Direct the Postal Service to make
an appropriate filing under a different
subpart;

(f) Institute further proceedings; or

(g) Direct other action that the
Commission considers appropriate.

§§3020.84-3020.89 [Reserved]

§3020.90 Minor corrections to product
descriptions.

(a) The Postal Service shall ensure
that product descriptions in the Mail
Classification Schedule accurately
represent the current offerings of the
Postal Service.

(b) The Postal Service shall submit
minor corrections to product
descriptions in the Mail Classification
Schedule by filing notice with the
Commission no later than 15 days prior
to the effective date of the proposed
corrections.

(c) The notice shall:

(1) Explain why the proposed
corrections do not constitute material
changes to the product description for
purposes of § 3020.80;

(2) Explain why the proposed
corrections are consistent with any
applicable provisions of title 39; and

(3) Include a copy of the applicable
sections of the Mail Classification
Schedule and the proposed corrections
therein in legislative format.

§3020.91

(a) The Commission shall take the
actions identified in paragraphs (b)
through (e) of this section.

(b) Establish a docket for each
proposal to correct a product

description in the Mail Classification
Schedule;

(c) Publish notice of the proposal on
its Web site;

(d) Designate an officer of the
Commission to represent the interests of
the general public in the docket; and

Docket and notice.

(e) Provide interested persons with an
opportunity to comment on whether the
proposed corrections are consistent with
title 39 and applicable Commission
regulations.

§3020.92 Commission Review.

(a) The Commission shall review the
notice and any comments filed. The
Commission shall take one of the
actions identified in paragraphs (b)
through (g) of this section.

(b) Approve the proposed corrections,
subject to editorial corrections;

(c) Reject the proposed corrections;
(d) Provide the Postal Service with an

opportunity to amend the proposed
corrections;

(e) Direct the Postal Service to make
an appropriate filing under a different
subpart;

(f) Institute further proceedings; or

(g) Direct other action that the
Commission considers appropriate.

By the Commission.

Ruth Ann Abrams,

Acting Secretary.

[FR Doc. 2014-27589 Filed 11-21—14; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R10-OAR-2010-1071; FRL-9919-37-
Region 10]

Approval and Promulgation of
Implementation Plans; State of
Washington; Regional Haze State
Implementation Plan; Federal
Implementation Plan for Best Available
Retrofit Technology for Alcoa Intalco
Operations, Tesoro Refining and
Marketing, and Alcoa Wenatchee

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On June 11, 2014, the
Environmental Protection Agency (EPA)
published a final rule in the Federal
Register concerning, in part,
promulgation of a Federal
Implementation Plan (FIP) provision for
regional haze in the State of
Washington. This action identifies and
corrects an error in that action by
adding the factor to convert from tons of
sulfur dioxide (SO,) to pounds of SO,
that was inadvertently left out of the
amendatory instructions for the FIP for
the Alcoa Wenatchee Works.

DATES: Comments must be received on
or before December 24, 2014.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10-
OAR-2010-1071, by any of the
following methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: body.steve@epa.gov

e Mail: Steve Body, U.S. EPA Region
10, Office of Air, Waste and Toxics,
AWT-150, 1200 Sixth Avenue, Suite
900, Seattle, WA 98101

e Hand Delivery/Courier: U.S. EPA
Region 10, 1200 Sixth Avenue, Suite
900, Seattle, WA 98101. Attention:
Steve Body, Office of Air, Waste and
Toxics, AWT-150. Such deliveries are
only accepted during normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Please see the direct final rule which is
located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Steve Body at telephone number: (206)
553—0782, email address:
body.steve@epa.gov, or the above EPA,
Region 10 address.
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SUPPLEMENTARY INFORMATION: For
further information, please see the
direct final action, of the same title,
which is located in the Rules section of
this Federal Register. The EPA is
correcting an error made in a final rule
(79 FR 33438, June 11, 2014) by adding
the conversion factor from tons to
pounds of SO; to 40 CFR
52.2502(b)(1)(i). The EPA is making this
correction without prior proposal
because the EPA views this as a
noncontroversial revision and
anticipates no adverse comments. A
detailed rationale for the action is set
forth in the preamble to the direct final
rule. If the EPA receives no adverse
comments, the EPA will not take further
action on this proposed rule.

If the EPA receives adverse
comments, the EPA will withdraw the
direct final rule and it will not take
effect. The EPA will address all public
comments in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period on this action. Any parties
interested in commenting on this action
should do so at this time. Please note
that if we receive adverse comment on
an amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
the EPA may adopt as final those
provisions of the rule that are not the
subject of an adverse comment.

Dated: October 27, 2014.

Michelle Pirzadeh,

Acting Regional Administrator, Region 10.
[FR Doc. 2014-27501 Filed 11-21-14; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2012-0698; FRL-9919-64—
Region 4]

Approval and Promulgation of
Implementation Plans; Mississippi;
Infrastructure Requirements for the
2008 8-Hour Ozone National Ambient
Air Quality Standards

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
in part and disapprove in part, the May
29, 2012, and July 26, 2012, State
Implementation Plan (SIP) submissions,
provided by the Mississippi Department
of Environmental Quality (MDEQ) for
inclusion into the Mississippi SIP. This
proposal pertains to the Clean Air Act

(CAA or the Act) infrastructure
requirements for the 2008 8-hour ozone
national ambient air quality standards
(NAAQS). The CAA requires that each
state adopt and submit a SIP for the
implementation, maintenance, and
enforcement of each NAAQS
promulgated by EPA, which is
commonly referred to as an
“infrastructure” SIP. MDEQ certified
that the Mississippi SIP contains
provisions that ensure the 2008 8-hour
ozone NAAQS is implemented,
enforced, and maintained in Mississippi
(hereafter referred to as an
“infrastructure SIP submissions’’). With
the exception of provisions pertaining to
prevention of significant deterioration
(PSD) permitting, interstate transport,
visibility protection requirements and
the state board majority requirements
respecting significant portion of income,
EPA is proposing to determine that
Mississippi’s infrastructure SIP
submissions, provided to EPA on May
29, 2012, and July 26, 2012, address the
required infrastructure elements for the
2008 8-hour ozone NAAQS.

DATES: Written comments must be
received on or before December 24,
2014.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2012-0698, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: R4-RDS@epa.gov.

3. Fax: (404) 562-9019.

4. Mail: “EPA-R04-OAR-2012—
0698,” Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m. excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04-OAR-2012—
0698. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any

personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Nacosta C. Ward, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics


http://www.epa.gov/epahome/dockets.htm
http://www.epa.gov/epahome/dockets.htm
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:R4-RDS@epa.gov
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Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9140.
Ms. Ward can be reached via electronic
mail at ward.nacosta@epa.gov.
SUPPLEMENTARY INFORMATION:
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I. Background and Overview

On March 27, 2008, EPA promulgated
a revised NAAQS for ozone based on 8-
hour average concentrations. EPA
revised the level of the 8-hour ozone
NAAQS to 0.075 parts per million. See
77 FR 16436. Pursuant to section
110(a)(1) of the CAA, states are required
to submit SIPs meeting the applicable
requirements of section 110(a)(2) within
three years after promulgation of a new
or revised NAAQS or within such
shorter period as EPA may prescribe.
Section 110(a)(2) requires states to
address basic SIP elements such as
requirements for monitoring, basic
program requirements and legal
authority that are designed to assure
attainment and maintenance of the
NAAQS. States were required to submit
such SIPs for the 2008 8-hour ozone
NAAQS to EPA no later than March
2011.1

1In these infrastructure SIP submissions States
generally certify evidence of compliance with
sections 110(a)(1) and (2) of the CAA through a
combination of state regulations and statutes, some
of which have been incorporated into the federally-
approved SIP. In addition, certain federally-
approved, non-SIP regulations may also be
appropriate for demonstrating compliance with
sections 110(a)(1) and (2). Throughout this
rulemaking, unless otherwise indicated, the term
“Air Pollution Control (APC)”’ or “Section APC-S—
X” indicates that the cited regulation has been
approved into Mississippi’s federally-approved SIP.
The term “Mississippi Code” indicates cited
Mississippi state statutes, which are not a part of
the SIP unless otherwise indicated. Additionally,
since the time of Mississippi’s infrastructure SIP
submissions for the 2008 8-hour NAAQS, the state’s
implementation plan and statutes and have been
recodified. In its original infrastructure SIP
submission, MDEQ refers to Mississippi Code Title
49 as “Appendix A-8.” However, Mississippi
supplemented its original infrastructure SIP
submission following this recodification, and as
such, updated the Mississippi Code reference to
“Appendix A-9” to reflect the most current
codification. Accordingly, EPA utilizes the
“Appendix A-9” reference throughout today’s
rulemaking.

Today’s action is proposing to
approve Mississippi’s infrastructure SIP
submissions for the applicable
requirements of the 2008 8-hour ozone
NAAQS, with the exception of the PSD
permitting requirements for major
sources of section 110(a)(2)(C) and (]),
the interstate transport requirements of
section 110(a)(2)(D)(i)(I) and (II) (prongs
1 through 4), the state board majority
requirements respecting significant
portion of income of section
110(a)(2)(E)(ii), and the visibility
requirements of section 110(a)(2)(]).
With respect to Mississippi’s
infrastructure SIP submissions related to
the provisions pertaining to the PSD
permitting requirements for major
sources of sections 110(a)(2)(C) and (J),
the interstate transport requirements of
section 110(a)(2)(D)@1)(I) and (II), and the
visibility requirements of 110(a)(2)(]),
EPA is not proposing any action today
regarding these requirements. EPA will
act on these portions of the submissions
in a separate action. With respect to
Mississippi’s infrastructure SIP
submissions related to the majority
requirements respecting significant
portion of income of 110(a)(2)(E)(ii),
EPA is proposing to disapprove this
portion of Mississippi’s submissions in
today’s rulemaking. For the aspects of
Mississippi’s submittals proposed for
approval today, EPA notes that the
Agency is not approving any specific
rule, but rather proposing that
Mississippi’s already approved SIP
meets certain CAA requirements.

II. What elements are required under
sections 110(a)(1) and (2)?

Section 110(a) of the CAA requires
states to submit SIPs to provide for the
implementation, maintenance, and
enforcement of a new or revised
NAAQS within three years following
the promulgation of such NAAQS, or
within such shorter period as EPA may
prescribe. Section 110(a) imposes the
obligation upon states to make a SIP
submission to EPA for a new or revised
NAAQS, but the contents of that
submission may vary depending upon
the facts and circumstances. In
particular, the data and analytical tools
available at the time the state develops
and submits the SIP for a new or revised
NAAQS affects the content of the
submission. The contents of such SIP
submissions may also vary depending
upon what provisions the state’s
existing SIP already contains. In the
case of the 2008 8-hour ozone NAAQS,
states typically have met the basic
program elements required in section
110(a)(2) through earlier SIP
submissions in connection with the
1997 8-hour ozone NAAQS.

More specifically, section 110(a)(1)
provides the procedural and timing
requirements for SIPs. Section 110(a)(2)
lists specific elements that states must
meet for “infrastructure’ SIP
requirements related to a newly
established or revised NAAQS. As
mentioned above, these requirements
include basic SIP elements such as
requirements for monitoring, basic
program requirements and legal
authority that are designed to assure
attainment and maintenance of the
NAAQS. The general requirements that
are the subject of EPA’s infrastructure
SIP rulemakings are summarized below
and in EPA’s September 13, 2013,
memorandum entitled “Guidance on
Infrastructure State Implementation
Plan (SIP) Elements under Clean Air Act
Sections 110(a)(1) and 110(a)(2).” 2

e 110(a)(2)(A): Emission Limits and
Other Control Measures

e 110(a)(2)(B): Ambient Air Quality
Monitoring/Data System

¢ 110(a)(2)(C): Programs for
Enforcement of Control Measures and
for Construction or Modification of
Stationary Sources 3

e 110(a)(2)(D)(1)(I) and (II): Interstate
Pollution Transport

e 110(a)(2)(D)(ii): Interstate Pollution
Abatement and International Air
Pollution

e 110(a)(2)(E): Adequate Resources
and Authority, Conflict of Interest, and
Oversight of Local Governments and
Regional Agencies

e 110(a)(2)(F): Stationary Source
Monitoring and Reporting

¢ 110(a)(2)(G): Emergency Powers

e 110(a)(2)(H): SIP revisions

e 110(a)(2)(I): Plan Revisions for
Nonattainment Areas 4

e 110(a)(2)(]): Consultation with
Government Officials, Public
Notification, and PSD and Visibility
Protection

e 110(a)(2)(K): Air Quality Modeling
and Submission of Modeling Data

2 Two elements identified in section 110(a)(2) are
not governed by the three year submission deadline
of section 110(a)(1) because SIPs incorporating
necessary local nonattainment area controls are not
due within three years after promulgation of a new
or revised NAAQS, but rather due at the time the
nonattainment area plan requirements are due
pursuant to section 172. These requirements are: (1)
Submissions required by section 110(a)(2)(C) to the
extent that subsection refers to a permit program as
required in part D Title I of the CAA; and (2)
submissions required by section 110(a)(2)(I) which
pertain to the nonattainment planning requirements
of part D, Title I of the CAA. Today’s proposed
rulemaking does not address infrastructure
elements related to section 110(a)(2)(I) or the
nonattainment planning requirements of
110(a)(2)(C).

3 This rulemaking only addresses requirements
for this element as they relate to attainment areas.

4 As mentioned above, this element is not
relevant to today’s proposed rulemaking.
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e 110(a)(2)(L): Permitting fees
e 110(a)(2)(M): Consultation and
Participation by Affected Local Entities

III. What is EPA’s approach to the
review of infrastructure SIP
submissions?

EPA is acting upon the SIP
submissions from Mississippi that
address the infrastructure requirements
of CAA sections 110(a)(1) and 110(a)(2)
for the 2008 8-hour ozone NAAQS. The
requirement for states to make a SIP
submission of this type arises out of
CAA section 110(a)(1). Pursuant to
section 110(a)(1), states must make SIP
submissions “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof),”” and
these SIP submissions are to provide for
the “implementation, maintenance, and
enforcement” of such NAAQS. The
statute directly imposes on states the
duty to make these SIP submissions,
and the requirement to make the
submissions is not conditioned upon
EPA’s taking any action other than
promulgating a new or revised NAAQS.
Section 110(a)(2) includes a list of
specific elements that “[e]ach such
plan” submission must address.

EPA has historically referred to these
SIP submissions made for the purpose
of satisfying the requirements of CAA
sections 110(a)(1) and 110(a)(2) as
“infrastructure SIP”” submissions.
Although the term “infrastructure SIP”
does not appear in the CAA, EPA uses
the term to distinguish this particular
type of SIP submission from
submissions that are intended to satisfy
other SIP requirements under the CAA,
such as “nonattainment SIP” or
“attainment plan SIP” submissions to
address the nonattainment planning
requirements of part D of title I of the
CAA, “regional haze SIP” submissions
required by EPA rule to address the
visibility protection requirements of
CAA section 169A, and nonattainment
new source review permit program
submissions to address the permit
requirements of CAA, title I, part D.

Section 110(a)(1) addresses the timing
and general requirements for
infrastructure SIP submissions, and
section 110(a)(2) provides more details
concerning the required contents of
these submissions. The list of required
elements provided in section 110(a)(2)
contains a wide variety of disparate
provisions, some of which pertain to
required legal authority, some of which
pertain to required substantive program
provisions, and some of which pertain
to requirements for both authority and

substantive program provisions.5 EPA
therefore believes that while the timing
requirement in section 110(a)(1) is
unambiguous, some of the other
statutory provisions are ambiguous. In
particular, EPA believes that the list of
required elements for infrastructure SIP
submissions provided in section
110(a)(2) contains ambiguities
concerning what is required for
inclusion in an infrastructure SIP
submission.

The following examples of
ambiguities illustrate the need for EPA
to interpret some section 110(a)(1) and
section 110(a)(2) requirements with
respect to infrastructure SIP
submissions for a given new or revised
NAAQS. One example of ambiguity is
that section 110(a)(2) requires that
“each” SIP submission must meet the
list of requirements therein, while EPA
has long noted that this literal reading
of the statute is internally inconsistent
and would create a conflict with the
nonattainment provisions in part D of
title I of the Act, which specifically
address nonattainment SIP
requirements.® Section 110(a)(2)(I)
pertains to nonattainment SIP
requirements and part D addresses
when attainment plan SIP submissions
to address nonattainment area
requirements are due. For example,
section 172(b) requires EPA to establish
a schedule for submission of such plans
for certain pollutants when the
Administrator promulgates the
designation of an area as nonattainment,
and section 107(d)(1)(B) allows up to
two years, or in some cases three years,
for such designations to be
promulgated.? This ambiguity illustrates
that rather than apply all the stated
requirements of section 110(a)(2) in a
strict literal sense, EPA must determine

5For example: Section 110(a)(2)(E)(i) provides
that states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a SIP-approved program to
address certain sources as required by part C of title
I of the CAA; and section 110(a)(2)(G) provides that
states must have legal authority to address
emergencies as well as contingency plans that are
triggered in the event of such emergencies.

6 See, e.g., “Rule To Reduce Interstate Transport
of Fine Particulate Matter and Ozone (Clean Air
Interstate Rule); Revisions to Acid Rain Program;
Revisions to the NOx SIP Call; Final Rule,” 70 FR
25162, at 25163—65 (May 12, 2005) (explaining
relationship between timing requirement of section
110(a)(2)(D) versus section 110(a)(2)(I)).

7EPA notes that this ambiguity within section
110(a)(2) is heightened by the fact that various
subparts of part D set specific dates for submission
of certain types of SIP submissions in designated
nonattainment areas for various pollutants. Note,
e.g., that section 182(a)(1) provides specific dates
for submission of emissions inventories for the
ozone NAAQS. Some of these specific dates are
necessarily later than three years after promulgation
of the new or revised NAAQS.

which provisions of section 110(a)(2)
are applicable for a particular
infrastructure SIP submission.

Another example of ambiguity within
sections 110(a)(1) and 110(a)(2) with
respect to infrastructure SIPs pertains to
whether states must meet all of the
infrastructure SIP requirements in a
single SIP submission, and whether EPA
must act upon such SIP submission in
a single action. Although section
110(a)(1) directs states to submit “a
plan” to meet these requirements, EPA
interprets the CAA to allow states to
make multiple SIP submissions
separately addressing infrastructure SIP
elements for the same NAAQS. If states
elect to make such multiple SIP
submissions to meet the infrastructure
SIP requirements, EPA can elect to act
on such submissions either individually
or in a larger combined action.8
Similarly, EPA interprets the CAA to
allow it to take action on the individual
parts of one larger, comprehensive
infrastructure SIP submission for a
given NAAQS without concurrent
action on the entire submission. For
example, EPA has sometimes elected to
act at different times on various
elements and sub-elements of the same
infrastructure SIP submission.®

Ambiguities within sections 110(a)(1)
and 110(a)(2) may also arise with
respect to infrastructure SIP submission
requirements for different NAAQS.
Thus, EPA notes that not every element
of section 110(a)(2) would be relevant,
or as relevant, or relevant in the same
way, for each new or revised NAAQS.
The states’ attendant infrastructure SIP
submissions for each NAAQS therefore
could be different. For example, the
monitoring requirements that a state

8 See, e.g., “Approval and Promulgation of
Implementation Plans; New Mexico; Revisions to
the New Source Review (NSR) State
Implementation Plan (SIP); Prevention of
Significant Deterioration (PSD) and Nonattainment
New Source Review (NNSR) Permitting,”” 78 FR
4339 (January 22, 2013) (EPA’s final action
approving the structural PSD elements of the New
Mexico SIP submitted by the State separately to
meet the requirements of EPA’s 2008 PM s NSR
rule), and “Approval and Promulgation of Air
Quality Implementation Plans; New Mexico;
Infrastructure and Interstate Transport
Requirements for the 2006 PM> s NAAQS,” (78 FR
4337) (January 22, 2013) (EPA’s final action on the
infrastructure SIP for the 2006 PM, s NAAQS).

90n December 14, 2007, the State of Tennessee,
through the Tennessee Department of Environment
and Conservation, made a SIP revision to EPA
demonstrating that the State meets the requirements
of sections 110(a)(1) and (2). EPA proposed action
for infrastructure SIP elements (C) and (J) on
January 23, 2012 (77 FR 3213) and took final action
on March 14, 2012 (77 FR 14976). On April 16,
2012 (77 FR 22533) and July 23, 2012 (77 FR
42997), EPA took separate proposed and final
actions on all other section 110(a)(2) infrastructure
SIP elements of Tennessee’s December 14, 2007
submittal.
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might need to meet in its infrastructure
SIP submission for purposes of section
110(a)(2)(B) could be very different for
different pollutants because the content
and scope of a state’s infrastructure SIP
submission to meet this element might
be very different for an entirely new
NAAQS than for a minor revision to an
existing NAAQS.10

EPA notes that interpretation of
section 110(a)(2) is also necessary when
EPA reviews other types of SIP
submissions required under the CAA.
Therefore, as with infrastructure SIP
submissions, EPA also has to identify
and interpret the relevant elements of
section 110(a)(2) that logically apply to
these other types of SIP submissions.
For example, section 172(c)(7) requires
that attainment plan SIP submissions
required by part D have to meet the
“applicable requirements’ of section
110(a)(2). Thus, for example, attainment
plan SIP submissions must meet the
requirements of section 110(a)(2)(A)
regarding enforceable emission limits
and control measures and section
110(a)(2)(E)(i) regarding air agency
resources and authority. By contrast, it
is clear that attainment plan SIP
submissions required by part D would
not need to meet the portion of section
110(a)(2)(C) that pertains to the PSD
program required in part C of title I of
the CAA, because PSD does not apply
to a pollutant for which an area is
designated nonattainment and thus
subject to part D planning requirements.
As this example illustrates, each type of
SIP submission may implicate some
elements of section 110(a)(2) but not
others.

Given the potential for ambiguity in
some of the statutory language of section
110(a)(1) and section 110(a)(2), EPA
believes that it is appropriate to
interpret the ambiguous portions of
section 110(a)(1) and section 110(a)(2)
in the context of acting on a particular
SIP submission. In other words, EPA
assumes that Congress could not have
intended that each and every SIP
submission, regardless of the NAAQS in
question or the history of SIP
development for the relevant pollutant,
would meet each of the requirements, or
meet each of them in the same way.
Therefore, EPA has adopted an
approach under which it reviews
infrastructure SIP submissions against
the list of elements in section 110(a)(2),
but only to the extent each element
applies for that particular NAAQS.

10 For example, implementation of the 1997 PM, s
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

Historically, EPA has elected to use
guidance documents to make
recommendations to states for
infrastructure SIPs, in some cases
conveying needed interpretations on
newly arising issues and in some cases
conveying interpretations that have
already been developed and applied to
individual SIP submissions for
particular elements.1* EPA most
recently issued guidance for
infrastructure SIPs on September 13,
2013 (2013 Guidance).'2 EPA developed
this document to provide states with up-
to-date guidance for infrastructure SIPs
for any new or revised NAAQS. Within
this guidance, EPA describes the duty of
states to make infrastructure SIP
submissions to meet basic structural SIP
requirements within three years of
promulgation of a new or revised
NAAQS. EPA also made
recommendations about many specific
subsections of section 110(a)(2) that are
relevant in the context of infrastructure
SIP submissions.'® The guidance also
discusses the substantively important
issues that are germane to certain
subsections of section 110(a)(2).
Significantly, EPA interprets sections
110(a)(1) and 110(a)(2) such that
infrastructure SIP submissions need to
address certain issues and need not
address others. Accordingly, EPA
reviews each infrastructure SIP
submission for compliance with the
applicable statutory provisions of
section 110(a)(2), as appropriate.

As an example, section 110(a)(2)(E)(ii)
is a required element of section
110(a)(2) for infrastructure SIP
submissions. Under this element, a state
must meet the substantive requirements
of section 128, which pertain to state

11 EPA notes, however, that nothing in the CAA
requires EPA to provide guidance or to promulgate
regulations for infrastructure SIP submissions. The
CAA directly applies to states and requires the
submission of infrastructure SIP submissions,
regardless of whether or not EPA provides guidance
or regulations pertaining to such submissions. EPA
elects to issue such guidance in order to assist
states, as appropriate.

12 “Guidance on Infrastructure State
Implementation Plan (SIP) Elements under Clean
Air Act Sections 110(a)(1) and 110(a)(2),”
Memorandum from Stephen D. Page, September 13,
2013.

13EPA’s September 13, 2013, guidance did not
make recommendations with respect to
infrastructure SIP submissions to address section
110(a)(2)(D)({)(D). EPA issued the guidance shortly
after the U.S. Supreme Court agreed to review the
D.C. Circuit decision in EME Homer City, 696 F.3d7
(D.C. Cir. 2012) which had interpreted the
requirements of section 110(a)(2)(D)(i)(I). In light of
the uncertainty created by ongoing litigation, EPA
elected not to provide additional guidance on the
requirements of section 110(a)(2)(D)(i)(I) at that
time. As the guidance is neither binding nor
required by statute, whether EPA elects to provide
guidance on a particular section has no impact on
a state’s CAA obligations.

boards that approve permits or
enforcement orders and heads of
executive agencies with similar powers.
Thus, EPA reviews infrastructure SIP
submissions to ensure that the state’s
implementation plan appropriately
addresses the requirements of section
110(a)(2)(E)(ii) and section 128. The
2013 Guidance explains EPA’s
interpretation that there may be a
variety of ways by which states can
appropriately address these substantive
statutory requirements, depending on
the structure of an individual state’s
permitting or enforcement program (e.g.,
whether permits and enforcement
orders are approved by a multi-member
board or by a head of an executive
agency). However they are addressed by
the state, the substantive requirements
of section 128 are necessarily included
in EPA’s evaluation of infrastructure SIP
submissions because section
110(a)(2)(E)(ii) explicitly requires that
the state satisfy the provisions of section
128.

As another example, EPA’s review of
infrastructure SIP submissions with
respect to the PSD program
requirements in sections 110(a)(2)(C),
(D)(i)(I), and (J) focuses upon the
structural PSD program requirements
contained in part C and EPA’s PSD
regulations. Structural PSD program
requirements include provisions
necessary for the PSD program to
address all regulated sources and NSR
pollutants. By contrast, structural PSD
program requirements do not include
provisions that are not required under
EPA’s regulations at 40 CFR 51.166 but
are merely available as an option for the
state, such as the option to provide
grandfathering of complete permit
applications with respect to the 2012
PM, s NAAQS. Accordingly, the latter
optional provisions are types of
provisions EPA considers irrelevant in
the context of an infrastructure SIP
action.

For other section 110(a)(2) elements,
however, EPA’s review of a state’s
infrastructure SIP submission focuses
on assuring that the state’s SIP meets
basic structural requirements. For
example, section 110(a)(2)(C) includes,
among other things, the requirement
that states have a program to regulate
minor new sources. Thus, EPA
evaluates whether the state has an EPA-
approved minor new source review
program and whether the program
addresses the pollutants relevant to that
NAAQS. In the context of acting on an
infrastructure SIP submission, however,
EPA does not think it is necessary to
conduct a review of each and every
provision of a state’s existing minor
source program (i.e., already in the
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existing SIP) for compliance with the
requirements of the CAA and EPA’s
regulations that pertain to such
programs.

With respect to certain other issues,
EPA does not believe that an action on
a state’s infrastructure SIP submission is
necessarily the appropriate type of
action in which to address possible
deficiencies in a state’s existing SIP.
These issues include: (i) Existing
provisions related to excess emissions
from sources during periods of startup,
shutdown, or malfunction that may be
contrary to the CAA and EPA’s policies
addressing such excess emissions
(“SSM™); (ii) existing provisions related
to “director’s variance” or “‘director’s
discretion” that may be contrary to the
CAA because they purport to allow
revisions to SIP-approved emissions
limits while limiting public process or
not requiring further approval by EPA;
and (iii) existing provisions for PSD
programs that may be inconsistent with
current requirements of EPA’s “Final
NSR Improvement Rule,” 67 FR 80186
(December 31, 2002), as amended by 72
FR 32526 (June 13, 2007) (“NSR
Reform”). Thus, EPA believes it may
approve an infrastructure SIP
submission without scrutinizing the
totality of the existing SIP for such
potentially deficient provisions and may
approve the submission even if it is
aware of such existing provisions.1# It is
important to note that EPA’s approval of
a state’s infrastructure SIP submission
should not be construed as explicit or
implicit re-approval of any existing
potentially deficient provisions that
relate to the three specific issues just
described.

EPA’s approach to review of
infrastructure SIP submissions is to
identify the CAA requirements that are
logically applicable to that submission.
EPA believes that this approach to the
review of a particular infrastructure SIP
submission is appropriate, because it
would not be reasonable to read the
general requirements of section
110(a)(1) and the list of elements in
110(a)(2) as requiring review of each
and every provision of a state’s existing
SIP against all requirements in the CAA
and EPA regulations merely for
purposes of assuring that the state in
question has the basic structural
elements for a functioning SIP for a new
or revised NAAQS. Because SIPs have

14 By contrast, EPA notes that if a state were to
include a new provision in an infrastructure SIP
submission that contained a legal deficiency, such
as a new exemption for excess emissions during
SSM events, then EPA would need to evaluate that
provision for compliance against the rubric of
applicable CAA requirements in the context of the
action on the infrastructure SIP.

grown by accretion over the decades as
statutory and regulatory requirements
under the CAA have evolved, they may
include some outmoded provisions and
historical artifacts. These provisions,
while not fully up to date, nevertheless
may not pose a significant problem for
the purposes of “implementation,
maintenance, and enforcement” of a
new or revised NAAQS when EPA
evaluates adequacy of the infrastructure
SIP submission. EPA believes that a
better approach is for states and EPA to
focus attention on those elements of
section 110(a)(2) of the CAA most likely
to warrant a specific SIP revision due to
the promulgation of a new or revised
NAAQS or other factors.

For example, EPA’s 2013 Guidance
gives simpler recommendations with
respect to carbon monoxide than other
NAAQS pollutants to meet the visibility
requirements of section
110(a)(2)(D)(@1)(II), because carbon
monoxide does not affect visibility. As
a result, an infrastructure SIP
submission for any future new or
revised NAAQS for carbon monoxide
need only state this fact in order to
address the visibility prong of section
110(a)(2)(D)H) ID).

Finally, EPA believes that its
approach with respect to infrastructure
SIP requirements is based on a
reasonable reading of sections 110(a)(1)
and 110(a)(2) because the CAA provides
other avenues and mechanisms to
address specific substantive deficiencies
in existing SIPs. These other statutory
tools allow EPA to take appropriately
tailored action, depending upon the
nature and severity of the alleged SIP
deficiency. Section 110(k)(5) authorizes
EPA to issue a ““SIP call” whenever the
Agency determines that a state’s SIP is
substantially inadequate to attain or
maintain the NAAQS, to mitigate
interstate transport, or to otherwise
comply with the CAA.15 Section
110(k)(6) authorizes EPA to correct
errors in past actions, such as past
approvals of SIP submissions.16

15 For example, EPA issued a SIP call to Utah to
address specific existing SIP deficiencies related to
the treatment of excess emissions during SSM
events. See “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revisions,” 74 FR 21639
(April 18, 2011).

16 EPA has used this authority to correct errors in
past actions on SIP submissions related to PSD
programs. See “Limitation of Approval of
Prevention of Significant Deterioration Provisions
Concerning Greenhouse Gas Emitting-Sources in
State Implementation Plans; Final Rule,” 75 FR
82536 (December 30, 2010). EPA has previously
used its authority under CAA section 110(k)(6) to
remove numerous other SIP provisions that the
Agency determined it had approved in error. See,
e.g., 61 FR 38664 (July 25, 1996) and 62 FR 34641
(June 27, 1997) (corrections to American Samoa,

Significantly, EPA’s determination that
an action on a state’s infrastructure SIP
submission is not the appropriate time
and place to address all potential
existing SIP deficiencies does not
preclude EPA’s subsequent reliance on
provisions in section 110(a)(2) as part of
the basis for action to correct those
deficiencies at a later time. For example,
although it may not be appropriate to
require a state to eliminate all existing
inappropriate director’s discretion
provisions in the course of acting on an
infrastructure SIP submission, EPA
believes that section 110(a)(2)(A) may be
among the statutory bases that EPA
relies upon in the course of addressing
such deficiency in a subsequent
action.1?

IV. What is EPA’s analysis of how
Mississippi addressed the elements of
sections 110(a)(1) and (2)
“infrastructure” provisions?

Mississippi’s infrastructure SIP
submissions address the provisions of
sections 110(a)(1) and (2) as described
below.

1. 110(a)(2)(A): Emission limits and
other control measures: Mississippi’s
infrastructure SIP submissions provide
an overview of the provisions of the
Mississippi Air Pollution Control (APC)
regulations relevant to air quality
control. Sections APC-S—1—Air
Emission Regulations for the Prevention,
Abatement, and Control of Air
Contaminants, and APC-S—-3—
Regulations for the Prevention of Air
Pollution Emergency Episodes, and
Mississippi Code Title 49, Section 49—
17-17(h) (Appendix A—9),18 authorize
MDEQ to adopt, modify, or repeal
ambient air quality standards and
emissions standards for the control of
air pollution, including those necessary
to obtain EPA approval under section
110 of the CAA. EPA has made the
preliminary determination that the
provisions contained in these
regulations and Mississippi’s practices

Arizona, California, Hawaii, and Nevada SIPs); 69
FR 67062 (November 16, 2004) (corrections to
California SIP); and 74 FR 57051 (November 3,
2009) (corrections to Arizona and Nevada SIPs).

17 See, e.g., EPA’s disapproval of a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., 75 FR 42342 at 42344
(July 21, 2010) (proposed disapproval of director’s
discretion provisions); 76 FR 4540 (Jan. 26, 2011)
(final disapproval of such provisions).

18 Mississippi Code Title 49 is referenced in the
State’s infrastructure SIP submissions as “Appendix
A-9.” As discussed above, unless otherwise
indicated herein, portions of the Mississippi Code
referenced in this proposal are not incorporated
into the SIP.
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are adequate to protect the 2008 8-hour
ozone NAAQS in the State.

In this action, EPA is not proposing to
approve or disapprove any existing
State provisions with regard to excess
emissions during SSM of operations at
a facility. EPA believes that a number of
states have SSM provisions which are
contrary to the CAA and existing EPA
guidance, ““State Implementation Plans:
Policy Regarding Excess Emissions
During Malfunctions, Startup, and
Shutdown” (September 20, 1999), and
the Agency plans to address such state
regulations in a separate action.1® In the
meantime, EPA encourages any state
having a deficient SSM provision to take
steps to correct it as soon as possible.

Additionally, in this action, EPA is
not proposing to approve or disapprove
any existing State rules with regard to
director’s discretion or variance
provisions. EPA believes that a number
of states have such provisions which are
contrary to the CAA and existing EPA
guidance (52 FR 45109 (November 24,
1987)), and the Agency plans to take
action in the future to address such state
regulations. In the meantime, EPA
encourages any state having a director’s
discretion or variance provision which
is contrary to the CAA and EPA
guidance to take steps to correct the
deficiency as soon as possible.

2.110(a)(2)(B): Ambient air quality
monitoring/data system: SIPs are
required to provide for the
establishment and operation of ambient
air quality monitors, the compilation
and analysis of ambient air quality data,
and the submission of these data to EPA
upon request. Section APC-S—1—Air
Emission Regulations for the Prevention,
Abatement, and Control of Air
Contaminants and Mississippi Code
Title 49, Section 49-17-17(g), provide
MDEQ with the authority to collect and
disseminate information relating to air
quality and pollution and the
prevention, control, supervision, and
abatement thereof. Annually, States
develop and submit to EPA for approval
statewide ambient monitoring network
plans consistent with the requirements
of 40 CFR parts 50, 53, and 58. The
annual network plan involves an
evaluation of any proposed changes to
the monitoring network, includes the
annual ambient monitoring network
design plan and a certified evaluation of
the agency’s ambient monitors and

190n February 22, 2013, EPA published a
proposed action in the Federal Register entitled,
“State Implementation Plans: Response to Petition
for Rulemaking; Findings of Substantial
Inadequacy; and SIP Calls to Amend Provisions
Applying to Excess Emissions During Periods of
Startup, Shutdown, and Malfunction; Proposed
Rule.” 78 FR 12459.

auxiliary support equipment.2° On June
26, 2013, Mississippi submitted its
monitoring network plan to EPA, which
was approved by EPA on November 22,
2013. Mississippi’s approved
monitoring network plan can be
accessed at www.regulations.gov using
Docket ID No. EPA-R04-OAR-2012—
0698. EPA has made the preliminary
determination that Mississippi’s SIP and
practices are adequate for the ambient
air quality monitoring and data system
requirements related to the 2008 8-hour
ozone NAAQS.

3.110(a)(2)(C): Program for
enforcement of control measures
including review of proposed new
sources: In this action, EPA is proposing
to approve Mississippi’s infrastructure
SIP submissions for the 2008 8-hour
ozone NAAQS with respect to the
general requirement in section
110(a)(2)(C) to include a program in the
SIP that regulates new and modified
sources of emissions that contribute to
ozone concentrations and the
enforcement of oxides of nitrogen (NOx)
and volatile organic compounds (VOCs)
emission limits to assist in the
protection of air quality in
nonattainment, attainment or
unclassifiable areas. To meet this
obligation, Mississippi cited Sections
APC-S-5, Mississippi Regulations for
the Prevention of Significant
Deterioration of Air Quality and APC—
S-2, Permit Regulation for the
Construction and/or Operation of Air
Emissions Equipment, both of which
pertain to the construction of any new
major stationary source or any project at
an existing major stationary source in an
area designated as nonattainment,
attainment or unclassifiable.

Enforcement: MDEQ’s above-
described, SIP-approved regulations
provide for enforcement of VOC and
NOx emission limits and control
measures and construction permitting
for new or modified stationary sources.

Preconstruction PSD Permitting for
Major Sources: With respect to
Mississippi’s infrastructure SIP
submissions related to the
preconstruction PSD permitting
requirements for major sources of
section 110(a)(2)(C), EPA is not
proposing any action today regarding
these requirements and instead will act
on this portion of the submissions in a
separate action.

Regulation of minor sources and
modifications: Section 110(a)(2)(C) also
requires the SIP to include provisions

20 On occasion, proposed changes to the
monitoring network are evaluated outside of the
network plan approval process in accordance with
40 CFR part 58.

that govern the minor source pre-
construction program that regulates
emissions of the 2008 8-hour ozone
NAAQS. Mississippi has a SIP-approved
minor NSR permitting program at APC—
S—2, I. D—Permitting Requirements that
regulates the preconstruction permitting
of modifications and construction of
minor stationary sources.

EPA has made the preliminary
determination that Mississippi’s SIP and
practices are adequate for enforcement
of control measures and regulation of
minor sources and modifications related
to the 2008 8-hour ozone NAAQS.

4. 110(a)(2)(D)(1)(I) and (II): Interstate
Pollution Transport: Section
110(a)(2)(D)(i) has two components;
110(a)(2)(D)(1)(I) and 110(a)(2)(D)(ID).
Each of these components have two
subparts resulting in four distinct
components, commonly referred to as
“prongs,” that must be addressed in
infrastructure SIP submissions. The first
two prongs, which are codified in
section 110(a)(2)(D)(i)(I), are provisions
that prohibit any source or other type of
emissions activity in one state from
contributing significantly to
nonattainment of the NAAQS in another
state (“prong 1), and interfering with
maintenance of the NAAQS in another
state (“prong 2”). The third and fourth
prongs, which are codified in section
110(a)(2)(D)(1)(1), are provisions that
prohibit emissions activity in one state
interfering with measures required to
prevent significant deterioration of air
quality in another state (“prong 3”’), or
to protect visibility in another state
(“prong 4”). With respect to
Mississippi’s infrastructure SIP
submissions related to the interstate
transport requirements of section
110(a)(2)(D)(1)(I) and 110(a)(2)(D)(1)(1D)
(prongs 1 through 4), EPA is not
proposing any action today regarding
these requirements and instead will act
on these portions of the submissions in
a separate action.

5. 110(a)(2)(D)(ii): Interstate Pollution
Abatement and International Air
Pollution: Section APC—S—2—Permit
Regulations For The Construction and/
or Operation of Air Emissions
Equipment, provides how MDEQ will
notify neighboring states of potential
impacts from new or modified sources
consistent with the requirements of 40
CFR 51.166. Mississippi does not have
any pending obligation under section
115 and 126 of the CAA. EPA has made
the preliminary determination that
Mississippi’s SIP and practices are
adequate for insuring compliance with
the applicable requirements relating to
interstate and international pollution
abatement for the 2008 8-hour ozone
NAAQS.
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6. 110(a)(2)(E): Adequate Resources
and Authority, Conflict of Interest, and
Oversight of Local Governments and
Regional Agencies: Section 110(a)(2)(E)
requires that each implementation plan
provide (i) necessary assurances that the
State will have adequate personnel,
funding, and authority under state law
to carry out its implementation plan, (ii)
that the State comply with the
requirements respecting State Boards
pursuant to section 128 of the Act, and
(iii) necessary assurances that, where
the State has relied on a local or
regional government, agency, or
instrumentality for the implementation
of any plan provision, the State has
responsibility for ensuring adequate
implementation of such plan provisions.
EPA is proposing to approve
Mississippi’s SIP as meeting the
requirements of sections 110(a)(2)(E)(i)
and (iii). EPA is proposing to approve in
part and disapprove in part
Mississippi’s SIP respecting section
110(a)(2)(E)(ii). EPA’s rationale for
today’s proposals respecting each
section of 110(a)(2)(E) is described in
turn below.

To satisfy the requirements of sections
110(a)(2)(E)({) and (iii), Mississippi
provides that MDEQ is responsible for
promulgating rules and regulations for
the NAAQS, emissions standards
general policies, a system of permits, fee
schedules for the review of plans, and
other planning needs as found in
Mississippi Code Title 49, Section 49—
17-17(d) and Section 49-17-17(h)
(Appendix A-9). As evidence of the
adequacy of MDEQ'’s resources with
respect to sub-elements (i) and (iii), EPA
submitted a letter to Mississippi on
March 28, 2014, outlining 105 grant
commitments and the current status of
these commitments for fiscal year 2013.
The letter EPA submitted to Mississippi
can be accessed at www.regulations.gov
using Docket ID No. EPA—R04-OAR-
2012-0698. Annually, states update
these grant commitments based on
current SIP requirements, air quality
planning, and applicable requirements
related to the NAAQS. Mississippi
satisfactorily met all commitments
agreed to in the Air Planning Agreement
for fiscal year 2013, therefore
Mississippi’s grants were finalized and
closed out. EPA has made the
preliminary determination that
Mississippi has adequate resources for
implementation of the 2008 8-hour
ozone NAAQS.

To meet the requirements of section
110(a)(2)(E)(ii), states must comply with
the requirements respecting state boards
pursuant to section 128 of the Act.
Section 128 of the CAA requires that
states include provisions in their SIP to

address conflicts of interest for state
boards or bodies that oversee CAA
permits and enforcement orders and
disclosure of conflict of interest
requirements. Specifically, CAA section
128(a)(1) necessitates that each SIP shall
require that at least a majority of any
board or body which approves permits
or enforcement orders shall be subject to
the described public interest service and
income restrictions therein. Subsection
128(a)(2) requires that the members of
any board or body, or the head of an
executive agency with similar power to
approve permits or enforcement orders
under the CAA, shall also be subject to
conflict of interest disclosure
requirements.

To meet its section 110(a)(2)(E)(ii)
obligations for the 2008 Ozone NAAQS,
Mississippi’s infrastructure SIP
submissions cite the State’s revision to
its SIP to meet the requirements of CAA
section 128 for the 1997 and 2006 PM 5
NAAQS, which was submitted to EPA
on October 11, 2012.21 Based upon the
review of the laws and provisions as
contained in MDEQ’s October 11, 2012,
SIP revision, which have since been
incorporated into the SIP, EPA is
proposing to approve the section
110(a)(2)(E)(ii) portions of the
infrastructure SIP submission as it
relates to the public interest
requirements of section 128(a)(1) and
the conflict of interest disclosure
provisions of section 128(a)(2). EPA is
also proposing to disapprove the section
110(a)(2)(E)(ii) portion of the
infrastructure SIP submission as it
pertains to compliance with the
significant portion of income
requirement of section 128(a)(1) for the
2008 8-hour ozone NAAQS.22

With respect to the public interest
requirement of section 128(a)(1) and the
adequate disclosure of conflicts of
interest requirement of section 128(a)(2),
EPA has previously found these
requirements to be satisfied by the
existing provisions in Mississippi’s SIP.
See 78 FR 20793.

With respect to the significant portion
of income requirement of section
128(a)(1), the provisions included in the
October 11, 2012 infrastructure SIP
submission did not preclude at least a
majority of the members of the

21 Mississippi’s October 11, 2012, infrastructure
SIP submission only addressed compliance with
110(a)(2)(E)(ii) respecting CAA section 128
requirements. On May 8, 2014, Mississippi clarified
to EPA that the provisions submitted in the October
11, 2012, SIP submission to comply with
110(a)(2)(E)(ii) for the PM> s NAAQS infrastructure
SIP were also intended to cover the 2008 Lead and
2008 8-hour ozone NAAQS infrastructure SIP.

22 EPA took similar action with respect to
Mississippi’s section 110(a)(2)(E)(ii) submission for
the 1997 and 2006 PM, s NAAQS.

Mississippi Board from receiving a
significant portion of their income from
persons subject to permits or
enforcement orders issued by the
Mississippi Boards. While the submitted
laws and provisions preclude members
of the Mississippi Boards from certain
types of income (e.g., contracts with
State or political subdivisions thereof,
or income obtained through the use of
his or her public office or obtained to
influence a decision of the Mississippi
Boards), they do not preclude a majority
of members of the Mississippi Boards
from deriving any significant portion of
their income from persons subject to
permits or enforcement orders so long as
that income is not derived from one of
the proscribed methods described in the
laws and provisions submitted by the
State. Because a majority of board
members may still derive a significant
portion of income from persons subject
to permits or enforcement orders issued
by the Mississippi Boards, the
Mississippi SIP does not meet the
section 128(a)(1) majority requirements
respecting significant portion of income,
and as such, EPA is today proposing to
disapprove the State’s 110(a)(2)(E)(ii)
submission as it relates only to this
portion of section 128(a)(1).
Accordingly, EPA is proposing to
approve the section 110(a)(2)(E)(ii)
submission as it relates to the public
interest requirements of section
128(a)(1) and the conflict of interest
disclosure provisions of section
128(a)(2) and proposing to disapprove
Mississippi’s section 110(a)(2)(E)(ii)
submission as it pertains to compliance
with the significant portion of income
requirement of section 128(a)(1) for the
2008 8-hour ozone NAAQS.
7.110(a)(2)(F): Stationary source
monitoring system: Section APC-S-2—
Permit Regulations for the Construction
and/or Operation of Air Emissions
Equipment, establishes requirements for
emissions compliance testing utilizing
emissions sampling and analysis. It
further describes how the State ensures
the quality of its data through observing
emissions and monitoring operations.
MDEQ uses these data to track progress
towards maintaining the NAAQS,
develop control and maintenance
strategies, identify sources and general
emission levels, and determine
compliance with emission regulations
and additional EPA requirements.
Mississippi Code 49, Section 49-17-21
(Appendix A-9) provides MDEQ with
the authority to require the maintenance
of records related to the operation of air
contaminant sources and any authorized
representative of the Commission may
examine and copy any such records or
memoranda pertaining to the operation
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of such contaminant source. Section
APC-S-2 lists requirements for
compliance testing and reporting that is
required to be included in any MDEQ
air pollution permit and requires that
copies of records relating to the
operation of air contamination sources
be submitted to the Permit Board as
required by the permit or upon request.
State-approved regulation Section APC—
S—1—Air Emission Regulations For The
Prevention, Abatement, and Control of
Air Contaminants, authorizes source
owners or operators to use any credible
evidence or information relevant to
whether a source would have been in
compliance with applicable
requirements if the appropriate
performance or compliance test had
been performed, for the purpose of
submitting compliance certifications.
Accordingly, EPA is unaware of any
provision preventing the use of credible
evidence in the Mississippi SIP.

Additionally, Mississippi is required
to submit emissions data to EPA for
purposes of the National Emissions
Inventory (NEI). The NEI is EPA’s
central repository for air emissions data.
EPA published the Air Emissions
Reporting Rule (AERR) on December 5,
2008, which modified the requirements
for collecting and reporting air
emissions data (73 FR 76539). The
AERR shortened the time states had to
report emissions data from 17 to 12
months, giving states one calendar year
to submit emissions data. All states are
required to submit a comprehensive
emissions inventory every three years
and report emissions for certain larger
sources annually through EPA’s online
Emissions Inventory System (EIS).
States report emissions data for the six
criteria pollutants and the precursors
that form them—nitrogen oxides, sulfur
dioxide, ammonia, lead, carbon
monoxide, particulate matter, and
VOCs. Many states also voluntarily
report emissions of hazardous air
pollutants. Mississippi made its latest
update to the 2012 NEI on January 9,
2014. EPA compiles the emissions data,
supplementing it where necessary, and
releases it to the general public through
the Web site http://www.epa.gov/ttn/
chief/eiinformation.html. EPA has made
the preliminary determination that
Mississippi’s SIP and practices are
adequate for the stationary source
monitoring systems related to the 2008
8-hour ozone NAAQS.

8.110(a)(2)(G): Emergency powers:
This section of the CAA requires that
states demonstrate authority comparable
with section 303 of the CAA and
adequate contingency plans to
implement such authority. Mississippi
Code Title 49 (Appendix A-9) and

Section APC-S—-3—M ississippi
Regulations for the Prevention of Air
Pollution Emergency Episodes, identify
air pollution emergency episodes and
preplanned abatement strategies.
Specifically, Mississippi Code Title 49,
Section 49-17-27 (Appendix A-9),
states that in the event an emergency is
found to exist by the Mississippi
Commission on Environmental Quality,
it may issue an emergency order as
circumstances may require. Section
APC-S-3 authorizes the MDEQ
Director, once it has been determined
that an Air Pollution Emergency
Episode condition exists at one or more
monitoring sites solely because of
emissions from a limited number of
sources, to order source(s) to put into
effect the emission control programs
which are applicable for each episode
stage. Section APC-S-3 also lists
regulations to prevent the excessive
buildup of air pollutants during air
pollution episodes. EPA has made the
preliminary determination that
Mississippi’s SIP and practices are
adequate for emergency powers related
to the 2008 8-hour ozone NAAQS.
Accordingly, EPA is proposing to
approve Mississippi’s infrastructure SIP
submissions with respect to section
110(a)(2)(G).

9. 110(a)(2)(H): SIP revisions: MDEQ
is responsible for adopting air quality
rules and revising SIPs as needed to
attain or maintain the NAAQS in
Mississippi. Mississippi Code Title 49,
Section 49-17-17(h) (Appendix A-9),
provides MDEQ with the statutory
authority to adopt, modify or repeal and
promulgate ambient air and water
quality standards and emissions
standards for the State. As such, the
State has the authority to revise the SIP
to accommodate changes to NAAQS and
revise the SIP if the EPA Administrator
finds the plan to be substantially
inadequate to attain the NAAQS. EPA
has made the preliminary determination
that Mississippi’s SIP and practices
adequately demonstrate a commitment
to provide future SIP revisions related to
the 2008 8-hour ozone NAAQS when
necessary.

10. 110(a)(2)(]): Consultation with
Government Officials, Public
Notification, and PSD and Visibility
Protection: EPA is proposing to approve
Mississippi’s infrastructure SIP
submissions for the 2008 8-hour ozone
NAAQS with respect to the general
requirement in section 110(a)(2)(J) to
include a program in the SIP that
provides for meeting the applicable
consultation requirements of section
121, and the public notification
requirements of section 127. With
respect to Mississippi’s infrastructure

SIP submissions related to the
preconstruction PSD permitting and
visibility protection requirements, EPA
is not proposing any action today
regarding these requirements and
instead will act on these portions of the
submissions in a separate action. EPA’s
rationale for applicable consultation
requirements of section 121 and the
public notification requirements of
section 127 is described below.
Consultation with government
officials (121 consultation): This
requirement is met through Section
APC-S-5—Mississippi Regulations for
the Prevention of Significant
Deterioration of Air Quality and
Mississippi Code Title 49, Section 49—
17-17(c) (Appendix A-9), along with
the State’s various implementations
plans, such as the State’s Regional Haze
Implementation Plan, provide for
consultation between appropriate state,
local, and tribal air pollution control
agencies as well as the corresponding
Federal Land Managers whose
jurisdictions might be affected by SIP
development activities. Mississippi
adopted state-wide consultation
procedures for the implementation of
transportation conformity. These
consultation procedures were developed
in coordination with the transportation
partners in the State and are consistent
with the approaches used for
development of mobile inventories for
SIPs. Implementation of transportation
conformity as outlined in the
consultation procedures requires MDEQ
to consult with federal, state and local
transportation and air quality agency
officials on the development of motor
vehicle emissions budgets. EPA has
made the preliminary determination
that Mississippi’s SIP and practices
adequately demonstrate that the State
meets applicable requirements related to
consultation with government officials
for the 2008 8-hour ozone NAAQS when
necessary. Accordingly, EPA is
proposing to approve Mississippi’s
infrastructure SIP submissions with
respect to section 110(a)(2)(])
consultation with government officials.
Public notification: These
requirements are met through regulation
APC-S—-3—Mississippi Regulations for
the Prevention of Air Pollution
Emergency Episodes, which requires
that MDEQ notify the public of any air
pollution alert, warning, or emergency.
The MDEQ Web site also provides air
quality summary data, air quality index
reports and links to more information
regarding public awareness of measures
that can prevent such exceedances and
of ways in which the public can
participate in regulatory and other
efforts to improve air quality. EPA has
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made the preliminary determination
that Mississippi’s SIP and practices
adequately demonstrate the State’s
ability to provide public notification
related to the 2008 8-hour ozone
NAAQS when necessary. Accordingly,
EPA is proposing to approve
Mississippi’s infrastructure SIP
submissions with respect to section
110(a)(2)(J) public notification.

11. 110(a)(2)(K): Air Quality Modeling
and Submission of Modeling Data:
Sections APC-S-2, V. B.—Permit
Regulation for the Construction and/or
Operation of Air Emissions Equipment,
and APC-S-5—Mississippi Regulations
for the Prevention of Significant
Deterioration of Air Quality, specify that
required air modeling be conducted in
accordance with 40 CFR part 51,
Appendix W “Guideline on Air Quality
Models,” as incorporated into the
Mississippi SIP. These standards
demonstrate that Mississippi has the
authority to perform air quality
monitoring and provide relevant data
for the purpose of predicting the effect
on ambient air quality of the 2008 8-
hour ozone NAAQS. Additionally,
Mississippi supports a regional effort to
coordinate the development of
emissions inventories and conduct
regional modeling for several NAAQS,
including the 2008 8-hour ozone
NAAQS, for the southeastern states.
Taken as a whole, Mississippi’s air
quality regulations and practices
demonstrate that MDEQ has the
authority to provide relevant data for
the purpose of predicting the effect on
ambient air quality of the 2008 8-hour
ozone NAAQS. EPA has made the
preliminary determination that
Mississippi’s SIP and practices
adequately demonstrate the State’s
ability to provide for air quality and
modeling, along with analysis of the
associated data, related to the 2008 8-
hour ozone NAAQS when necessary.
Accordingly, EPA is proposing to
approve Mississippi’s infrastructure SIP
submissions with respect to section
110(a)(2)(K).

12. 110(a)(2)(L): Permitting fees: This
element necessitates that the SIP require
the owner or operator of each major
stationary source to pay to the
permitting authority, as a condition of
any permit required under the CAA, a
fee sufficient to cover (i) the reasonable
costs of reviewing and acting upon any
application for such a permit, and (ii) if
the owner or operator receives a permit
for such source, the reasonable costs of
implementing and enforcing the terms
and conditions of any such permit (not
including any court costs or other costs
associated with any enforcement
action), until such fee requirement is

superseded with respect to such sources
by the Administrator’s approval of a fee
program under title V.

Mississippi’s Mississippi Code Title
49, Section 49-2-9(c) (Appendix A-9),
authorizes MDEQ to apply for, receive,
and expend Federal or state funds in
order to operate its air programs.
Mississippi SIP Mississippi Code Title
49, Section 49-17-30 (Appendix A-9),
provides for the assessment of title V
permit fees to cover the reasonable cost
of reviewing and acting upon air
permitting activities in the state
including title V, PSD and NNSR
permits. Mississippi Code Title 49,
Section 49—-17-14 (Appendix A-9),
allows MDEQ to expend or utilize
monies in the Mississippi Air Operating
Permit Program Fee Trust Fund to pay
all reasonable direct and indirect costs
associated with the development and
administration of the title V program
and the PSD and NNSR permitting
programs. The Mississippi Air
Operating Permit Program Fee Trust
Fund consists of state legislative
appropriations, Federal grant funds and
title V fees. Additionally, Mississippi
has a federally-approved title V
operating permit program at Section
APC-S-6 23 that covers the
implementation and enforcement of
PSD and NNSR permits after they have
been issued. EPA has made the
preliminary determination that
Mississippi adequately provide for
permitting fees related to the 2008 8-
hour NAAQS when necessary.

13. 110(a)(2)(M): Consultation and
Participation by Affected Local Entities:
Mississippi Code Title 49, Sections 49—
17-17(c) 49-17-19(b) (Appendix A-9)
requires that MDEQ notify the public of
an application, preliminary
determination, the activity or activities
involved in the permit action, any
emissions change associated with any
permit modification, and the
opportunity for comment prior to
making a final permitting decision.
Additionally, MDEQ works closely with
local political subdivisions during the
development of its Transportation
Conformity SIP and Regional Haze SIP.
EPA has made the preliminary
determination that Mississippi’s SIP and
practices adequately demonstrate
consultation with affected local entities
related to the 2008 8-hour ozone
NAAQS when necessary.

V. Proposed Action

With the exception of the PSD
permitting requirements for major

23 Title V program regulations are federally-
approved but not incorporated into the federally-
approved SIP.

sources of section 110(a)(2)(C) and (J),
the interstate transport requirements of
section 110(a)(2)(D)(i)(I) and (II) (prongs
1 through 4), the state board majority
requirements respecting the significant
portion of income of section
110(a)(2)(E)(ii), and the visibility
requirements of section 110(a)(2)(J), EPA
is proposing to approve that MDEQ’s
infrastructure SIP submissions,
submitted May 29, 2012, and July 26,
2012, for the 2008 8-hour ozone NAAQS
have met the above described
infrastructure SIP requirements. EPA is
proposing to disapprove in part section
110(a)(2)(E)(ii) of Mississippi’s
infrastructure submissions because a
majority of board members may still
derive a significant portion of income
from persons subject to permits or
enforcement orders issued by the
Mississippi Boards, therefore, its current
SIP does not meet the section 128(a)(1)
majority requirements respecting
significant portion of income. This
proposed approval in part and
disapproval in part, however, does not
include the PSD permitting
requirements for major sources of
section 110(a)(2)(C) and (J), the
interstate transport requirements of
section 110(a)(2)(D)(i)(I) and (II) (prongs
1 through 4), and the visibility
requirements of section 110(a)(2)(J) and
will be addressed by EPA in a separate
action.

Under section 179(a) of the CAA, final
disapproval of a submittal that
addresses a requirement of a CAA Part
D Plan or is required in response to a
finding of substantial inadequacy as
described in CAA section 110(k)(5) (SIP
call) starts a sanctions clock. The
portion of section 110(a)(2)(E)(ii)
provisions (the provisions being
proposed for disapproval in today’s
notice) were not submitted to meet
requirements for Part D or a SIP call,
and therefore, if EPA takes final action
to disapprove this submittal, no
sanctions will be triggered. However, if
this disapproval action is finalized, that
final action will trigger the requirement
under section 110(c) that EPA
promulgate a federal implementation
plan (FIP) no later than 2 years from the
date of the disapproval unless the State
corrects the deficiency, and EPA
approves the plan or plan revision
before EPA promulgates such FIP.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
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EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), nor will it impose
substantial direct costs on tribal
governments or preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and

recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: November 3, 2014.
V. Anne Heard,
Acting Regional Administrator, Region 4.
[FR Doc. 2014-27808 Filed 11-21-14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2014-0258; FRL-9919-50-
Region 9]

Approval and Promulgation of State
Implementation Plans; Arizona;
Infrastructure Requirements for the
2008 Lead (Pb) and the 2008 8-Hour
Ozone National Ambient Air Quality
Standards (NAAQS)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
State Implementation Plan (SIP)
revision submitted by the State of
Arizona to address the requirements of
section 110(a)(1) and (2) of the Clean Air
Act (CAA) for the 2008 Lead (Pb) and
2008 ozone national ambient air quality
standards (NAAQS). Section 110(a) of
the CAA requires that each State adopt
and submit a SIP for the
implementation, maintenance, and
enforcement of each NAAQS
promulgated by EPA. We refer to such
SIP revisions as ““infrastructure” SIPs
because they are intended to address
basic structural SIP requirements for
new or revised NAAQS including, but
not limited to, legal authority,
regulatory structure, resources, permit
programs, monitoring, and modeling
necessary to assure attainment and
maintenance of the standards. In
addition, we are proposing to approve
several state provisions addressing CAA
conflict of interest and monitoring
requirements into the Arizona SIP. We
are taking comments on this proposal
and plan to follow with a final action.
DATES: Written comments must be
received on or before December 24,
2014.

ADDRESSES: Submit your comments,
identified by Docket No. EPA-R09-
OAR-2014-0258, by one of the
following methods:

1. Federal Rulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

2. Email: Jeffrey Buss at buss.jeffrey@
epa.gov.

3. Fax: Jeffrey Buss, Air Planning
Office (AIR-2), at fax number 415-947—
3579.

4. Mail: Jeffrey Buss, Air Planning
Office (AIR-2), U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne, San Francisco, California
94105.

5. Hand or Courier Delivery: Jeffrey
Buss, Air Planning Section (AIR-2), U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne, San
Francisco, California 94105. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. Special arrangements should
be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R09-OAR-2014—
0258. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
the disclosure of which is restricted by
statute. Do not submit information
through www.regulations.gov or email
that you consider to be CBI or otherwise
protected from disclosure. The
www.regulations.gov Web site is an
anonymous access system, which means
EPA will not know your identity or
contact information unless you provide
it in the body of your comment. If you
send an email comment directly to EPA
without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
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available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air Planning Office (AIR-2), U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, California 94105. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection during normal
business hours.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Buss, Office of Air Planning, U.S.
Environmental Protection Agency,
Region 9, (415) 947-4152, email:
buss.jeffrey@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the terms

“we,” “us,” and “our” refer to EPA.

Table of Contents

1. EPA’s approach to the Review of
Infrastructure SIP Submittals

II. Background

III. Arizona’s Submittals

IV. EPA’s Evaluation and Proposed Action

V. Statutory and Executive Order Reviews

I. EPA’s Approach to the Review of
Infrastructure SIP Submittals

EPA is acting upon several SIP
submittals from Arizona that address
the infrastructure requirements of CAA
sections 110(a)(1) and 110(a)(2) for the
2008 ozone and 2008 Pb NAAQS. The
requirement for states to make a SIP
submittal of this type arises out of CAA
section 110(a)(1). Pursuant to section
110(a)(1), states must make SIP
submittals “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof),” and
these SIP submittals are to provide for
the “implementation, maintenance, and
enforcement” of such NAAQS. The
statute directly imposes on states the
duty to make these SIP submittals, and
the requirement to make the submittals
is not conditioned upon EPA’s taking
any action other than promulgating a
new or revised NAAQS. Section
110(a)(2) includes a list of specific
elements that “[e]ach such plan”
submittal must address.

EPA has historically referred to these
SIP submittals made for the purpose of
satisfying the requirements of CAA
sections 110(a)(1) and 110(a)(2) as
“infrastructure SIP”” submittals.
Although the term “infrastructure SIP”
does not appear in the CAA, EPA uses
the term to distinguish this particular
type of SIP submittal from submittals
that are intended to satisfy other SIP
requirements under the CAA, such as

“nonattainment SIP” or “attainment
SIP” submittals to address the
nonattainment planning requirements of
part D of title I of the CAA, “regional
haze SIP”” submittals required by EPA
rule to address the visibility protection
requirements of CAA section 169A, and
nonattainment new source review (NSR)
permit program submittals to address
the permit requirements of CAA, title I,
part D.

Section 110(a)(1) addresses the timing
and general requirements for
infrastructure SIP submittals, and
section 110(a)(2) provides more details
concerning the required contents of
these submittals. The list of required
elements provided in section 110(a)(2)
contains a wide variety of disparate
provisions, some of which pertain to
required legal authority, some of which
pertain to required substantive program
provisions, and some of which pertain
to requirements for both authority and
substantive program provisions.! EPA
therefore believes that while the timing
requirement in section 110(a)(1) is
unambiguous, some of the other
statutory provisions are ambiguous. In
particular, EPA believes that the list of
required elements for infrastructure SIP
submittals provided in section 110(a)(2)
contains ambiguities concerning what is
required for inclusion in an
infrastructure SIP submittal.

The following examples of
ambiguities illustrate the need for EPA
to interpret some section 110(a)(1) and
section 110(a)(2) requirements with
respect to infrastructure SIP submittals
for a given new or revised NAAQS. One
example of ambiguity is that section
110(a)(2) requires that “each” SIP
submittal must meet the list of
requirements therein, while EPA has
long noted that this literal reading of the
statute is internally inconsistent and
would create a conflict with the
nonattainment provisions in part D of
title I of the Act, which specifically
address nonattainment SIP
requirements.2 Section 110(a)(2)(I)
pertains to nonattainment SIP
requirements and part D addresses

1For example: Section 110(a)(2)(E)(i) provides
that states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a SIP-approved program to
address certain sources as required by part C of title
I of the CAA; and section 110(a)(2)(G) provides that
states must have legal authority to address
emergencies as well as contingency plans that are
triggered in the event of such emergencies.

2 See, e.g., “Rule To Reduce Interstate Transport
of Fine Particulate Matter and Ozone (Clean Air
Interstate Rule); Revisions to Acid Rain Program;
Revisions to the NOx SIP Call; Final Rule,” 70 FR
25162, at 25163—-25165, May 12, 2005 (explaining
relationship between timing requirement of section
110(a)(2)(D) versus section 110(a)(2)(1)).

when attainment plan SIP submittals to
address nonattainment area
requirements are due. For example,
section 172(b) requires EPA to establish
a schedule for submittal of such plans
for certain pollutants when the
Administrator promulgates the
designation of an area as nonattainment,
and section 107(d)(1)(B) allows up to
two years, or in some cases three years,
for such designations to be
promulgated.? This ambiguity illustrates
that rather than apply all the stated
requirements of section 110(a)(2) in a
strict literal sense, EPA must determine
which provisions of section 110(a)(2)
are applicable for a particular
infrastructure SIP submittal.

Another example of ambiguity within
sections 110(a)(1) and 110(a)(2) with
respect to infrastructure SIPs pertains to
whether states must meet all of the
infrastructure SIP requirements in a
single SIP submittal, and whether EPA
must act upon such SIP submittal in a
single action. Although section 110(a)(1)
directs states to submit ““a plan” to meet
these requirements, EPA interprets the
CAA to allow states to make multiple
SIP submittals separately addressing
infrastructure SIP elements for the same
NAAQS. If states elect to make such
multiple SIP submittals to meet the
infrastructure SIP requirements, EPA
can elect to act on such submittals
either individually or in a larger
combined action.# Similarly, EPA
interprets the CAA to allow it to take
action on the individual parts of one
larger, comprehensive infrastructure SIP
submittal for a given NAAQS without
concurrent action on the entire
submittal. For example, EPA has
sometimes elected to act at different
times on various elements and sub-

3EPA notes that this ambiguity within section
110(a)(2) is heightened by the fact that various
subparts of part D set specific dates for submittal
of certain types of SIP submittals in designated
nonattainment areas for various pollutants. Note,
e.g., that section 182(a)(1) provides specific dates
for submittal of emissions inventories for the ozone
NAAQS. Some of these specific dates are
necessarily later than three years after promulgation
of the new or revised NAAQS.

4 See, e.g., “Approval and Promulgation of
Implementation Plans; New Mexico; Revisions to
the New Source Review (NSR) State
Implementation Plan (SIP); Prevention of
Significant Deterioration (PSD) and Nonattainment
New Source Review (NNSR) Permitting,” 78 FR
4339, January 22, 2013 (EPA’s final action
approving the structural PSD elements of the New
Mexico SIP submitted by the State separately to
meet the requirements of EPA’s 2008 PM, s NSR
rule), and “Approval and Promulgation of Air
Quality Implementation Plans; New Mexico;
Infrastructure and Interstate Transport
Requirements for the 2006 PM> s NAAQS,” 78 FR
4337, January 22, 2013 (EPA’s final action on the
infrastructure SIP for the 2006 PM, s NAAQS).
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elements of the same infrastructure SIP
submittal.5

Ambiguities within sections 110(a)(1)
and 110(a)(2) may also arise with
respect to infrastructure SIP submittal
requirements for different NAAQS.
Thus, EPA notes that not every element
of section 110(a)(2) would be relevant,
or as relevant, or relevant in the same
way, for each new or revised NAAQS.
The states’ attendant infrastructure SIP
submittals for each NAAQS therefore
could be different. For example, the
monitoring requirements that a state
might need to meet in its infrastructure
SIP submittal for purposes of section
110(a)(2)(B) could be very different for
different pollutants, for example
because the content and scope of a
state’s infrastructure SIP submittal to
meet this element might be very
different for an entirely new NAAQS
than for a minor revision to an existing
NAAQS.6

EPA notes that interpretation of
section 110(a)(2) is also necessary when
EPA reviews other types of SIP
submittals required under the CAA.
Therefore, as with infrastructure SIP
submittals, EPA also has to identify and
interpret the relevant elements of
section 110(a)(2) that logically apply to
these other types of SIP submittals. For
example, section 172(c)(7) requires that
attainment plan SIP submittals required
by part D have to meet the “applicable
requirements” of section 110(a)(2).
Thus, for example, attainment plan SIP
submittals must meet the requirements
of section 110(a)(2)(A) regarding
enforceable emission limits and control
measures and section 110(a)(2)(E)(i)
regarding air agency resources and
authority. By contrast, it is clear that
attainment plan SIP submittals required
by part D would not need to meet the
portion of section 110(a)(2)(C) that
pertains to the air quality prevention of
significant deterioration (PSD) program
required in part C of title I of the CAA,
because PSD does not apply to a
pollutant for which an area is
designated nonattainment and thus
subject to part D planning requirements.

50n December 14, 2007, the State of Tennessee,
through the Tennessee Department of Environment
and Conservation, made a SIP revision to EPA
demonstrating that the State meets the requirements
of sections 110(a)(1) and (2). EPA proposed action
for infrastructure SIP elements (C) and (J) on
January 23, 2012 (77 FR 3213) and took final action
on March 14, 2012 (77 FR 14976). On April 16,
2012 (77 FR 22533) and July 23, 2012 (77 FR
42997), EPA took separate proposed and final
actions on all other section 110(a)(2) infrastructure
SIP elements of Tennessee’s December 14, 2007
submittal.

6 For example, implementation of the 1997 PM, s
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

As this example illustrates, each type of
SIP submittal may implicate some
elements of section 110(a)(2) but not
others.

Given the potential for ambiguity in
some of the statutory language of section
110(a)(1) and section 110(a)(2), EPA
believes that it is appropriate to
interpret the ambiguous portions of
section 110(a)(1) and section 110(a)(2)
in the context of acting on a particular
SIP submittal. In other words, EPA
assumes that Congress could not have
intended that each and every SIP
submittal, regardless of the NAAQS in
question or the history of SIP
development for the relevant pollutant,
would meet each of the requirements, or
meet each of them in the same way.
Therefore, EPA has adopted an
approach under which it reviews
infrastructure SIP submittals against the
list of elements in section 110(a)(2), but
only to the extent each element applies
for that particular NAAQS.

Historically, EPA has elected to use
guidance documents to make
recommendations to states for
infrastructure SIPs, in some cases
conveying needed interpretations on
newly arising issues and in some cases
conveying interpretations that have
already been developed and applied to
individual SIP submittals for particular
elements.” EPA most recently issued
guidance for infrastructure SIPs on
September 13, 2013 (2013 Infrastructure
SIP Guidance).8 EPA developed this
document to provide states with up-to-
date guidance for infrastructure SIPs for
any new or revised NAAQS. Within this
guidance, EPA describes the duty of
states to make infrastructure SIP
submittals to meet basic structural SIP
requirements within three years of
promulgation of a new or revised
NAAQS. EPA also made
recommendations about many specific
subsections of section 110(a)(2) that are
relevant in the context of infrastructure
SIP submittals.® The guidance also

7EPA notes, however, that nothing in the CAA
requires EPA to provide guidance or to promulgate
regulations for infrastructure SIP submittals. The
CAA directly applies to states and requires the
submittal of infrastructure SIP submittals,
regardless of whether or not EPA provides guidance
or regulations pertaining to such submittals. EPA
elects to issue such guidance in order to assist
states, as appropriate.

8 “Guidance on Infrastructure State
Implementation Plan (SIP) Elements under Clean
Air Act Sections 110(a)(1) and 110(a)(2),”
Memorandum from Stephen D. Page, September 13,
2013.

9EPA’s September 13, 2013, guidance did not
make recommendations with respect to
infrastructure SIP submittals to address section
110(a)(2)(D)({)(D). EPA issued the guidance shortly
after the U.S. Supreme Court agreed to review the
D.C. Circuit decision in EME Homer City, 696 F.3d7

discusses the substantively important
issues that are germane to certain
subsections of section 110(a)(2).
Significantly, EPA interprets sections
110(a)(1) and 110(a)(2) such that
infrastructure SIP submittals need to
address certain issues and need not
address others. Accordingly, EPA
reviews each infrastructure SIP
submittal for compliance with the
applicable statutory provisions of
section 110(a)(2), as appropriate.

As an example, section 110(a)(2)(E)(ii)
is a required element of section
110(a)(2) for infrastructure SIP
submittals. Under this element, a state
must meet the substantive requirements
of section 128, which pertain to state
boards that approve permits or
enforcement orders and heads of
executive agencies with similar powers.
Thus, EPA reviews infrastructure SIP
submittals to ensure that the state’s SIP
appropriately addresses the
requirements of section 110(a)(2)(E)(ii)
and section 128. The 2013 Infrastructure
SIP Guidance explains EPA’s
interpretation that there may be a
variety of ways by which states can
appropriately address these substantive
statutory requirements, depending on
the structure of an individual state’s
permitting or enforcement program (e.g.,
whether permits and enforcement
orders are approved by a multi-member
board or by a head of an executive
agency). However they are addressed by
the state, the substantive requirements
of section 128 are necessarily included
in EPA’s evaluation of infrastructure SIP
submittals because section
110(a)(2)(E)(ii) explicitly requires that
the state satisfy the provisions of section
128.

As another example, EPA’s review of
infrastructure SIP submittals with
respect to the PSD program
requirements in sections 110(a)(2)(C),
(D)(i)(I1), and (J) focuses upon the
structural PSD program requirements
contained in part C, title I of the Act and
EPA’s PSD regulations. Structural PSD
program requirements include
provisions necessary for the PSD
program to address all regulated sources
and regulated NSR pollutants, including
greenhouse gases (GHGs). By contrast,
structural PSD program requirements do
not include provisions that are not
required under EPA’s regulations at 40

(D.C. Cir. 2012) which had interpreted the
requirements of section 110(a)(2)(D)({)(I). In light of
the uncertainty created by ongoing litigation, EPA
elected not to provide additional guidance on the
requirements of section 110(a)(2)(D)(i)(I) at that
time. As the guidance is neither binding nor
required by statute, whether EPA elects to provide
guidance on a particular section has no impact on
a state’s CAA obligations.
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Code of Federal Regulations (CFR)
51.166 but are merely available as an
option for the state, such as the option
to provide grandfathering of complete
permit applications with respect to the
2012 PM> s NAAQS. Accordingly, the
latter optional provisions are types of
provisions EPA considers irrelevant in
the context of an infrastructure SIP
action.

For other section 110(a)(2) elements,
however, EPA’s review of a state’s
infrastructure SIP submittal focuses on
assuring that the state’s SIP meets basic
structural requirements. For example,
section 110(a)(2)(C) includes, inter alia,
the requirement that states have a
program to regulate minor new sources.
Thus, EPA evaluates whether the state
has a SIP-approved minor NSR program
and whether the program addresses the
pollutants relevant to that NAAQS. In
the context of acting on an
infrastructure SIP submittal, however,
EPA does not think it is necessary to
conduct a review of each and every
provision of a state’s existing minor
source program (i.e., already in the
existing SIP) for compliance with the
requirements of the CAA and EPA’s
regulations that pertain to such
programs.

With respect to certain other issues,
EPA does not believe that an action on
a state’s infrastructure SIP submittal is
necessarily the appropriate type of
action in which to address possible
deficiencies in a state’s existing SIP.
These issues include: (i) Existing
provisions related to excess emissions
from sources during periods of startup,
shutdown, or malfunction that may be
contrary to the CAA and EPA’s policies
addressing such excess emissions
(“SSM™); (ii) existing provisions related
to “director’s variance” or “director’s
discretion” that may be contrary to the
CAA because they purport to allow
revisions to SIP-approved emissions
limits while limiting public process or
not requiring further approval by EPA;
and (iii) existing provisions for PSD
programs that may be inconsistent with
current requirements of EPA’s “Final
NSR Improvement Rule,” 67 FR 80186,
December 31, 2002, as amended by 72
FR 32526, June 13, 2007 (“NSR
Reform”). Thus, EPA believes it may
approve an infrastructure SIP submittal
without scrutinizing the totality of the
existing SIP for such potentially
deficient provisions and may approve
the submittal even if it is aware of such
existing provisions.0 It is important to

10 By contrast, EPA notes that if a state were to
include a new provision in an infrastructure SIP
submittal that contained a legal deficiency, such as
a new exemption for excess emissions during SSM

note that EPA’s approval of a state’s
infrastructure SIP submittal should not
be construed as explicit or implicit re-
approval of any existing potentially
deficient provisions that relate to the
three specific issues just described.

EPA’s approach to review of
infrastructure SIP submittals is to
identify the CAA requirements that are
logically applicable to that submittal.
EPA believes that this approach to the
review of a particular infrastructure SIP
submittal is appropriate, because it
would not be reasonable to read the
general requirements of section
110(a)(1) and the list of elements in
110(a)(2) as requiring review of each
and every provision of a state’s existing
SIP against all requirements in the CAA
and EPA regulations merely for
purposes of assuring that the state in
question has the basic structural
elements for a functioning SIP for a new
or revised NAAQS. Because SIPs have
grown by accretion over the decades as
statutory and regulatory requirements
under the CAA have evolved, they may
include some outmoded provisions and
historical artifacts. These provisions,
while not fully up to date, nevertheless
may not pose a significant problem for
the purposes of “implementation,
maintenance, and enforcement” of a
new or revised NAAQS when EPA
evaluates adequacy of the infrastructure
SIP submittal. EPA believes that a better
approach is for states and EPA to focus
attention on those elements of section
110(a)(2) of the CAA most likely to
warrant a specific SIP revision due to
the promulgation of a new or revised
NAAQS or other factors.

For example, EPA’s 2013
Infrastructure SIP Guidance gives
simpler recommendations with respect
to carbon monoxide than other NAAQS
pollutants to meet the visibility
requirements of section
110(a)(2)(D)(@1)(II), because carbon
monoxide does not affect visibility. As
a result, an infrastructure SIP submittal
for any future new or revised NAAQS
for carbon monoxide need only state
this fact in order to address the visibility
prong of section 110(a)(2)(D)(i)(II).

Finally, EPA believes that its
approach with respect to infrastructure
SIP requirements is based on a
reasonable reading of sections 110(a)(1)
and 110(a)(2) because the CAA provides
other avenues and mechanisms to
address specific substantive deficiencies
in existing SIPs. These other statutory
tools allow EPA to take appropriately

events, then EPA would need to evaluate that
provision for compliance against the rubric of
applicable CAA requirements in the context of the
action on the infrastructure SIP.

tailored action, depending upon the
nature and severity of the alleged SIP
deficiency. Section 110(k)(5) authorizes
EPA to issue a “SIP call” whenever the
Agency determines that a state’s SIP is
substantially inadequate to attain or
maintain the NAAQS, to mitigate
interstate transport, or to otherwise
comply with the CAA.11 Section
110(k)(6) authorizes EPA to correct
errors in past actions, such as past
approvals of SIP submittals.12
Significantly, EPA’s determination that
an action on a state’s infrastructure SIP
submittal is not the appropriate time
and place to address all potential
existing SIP deficiencies does not
preclude EPA’s subsequent reliance on
provisions in section 110(a)(2) as part of
the basis for action to correct those
deficiencies at a later time. For example,
although it may not be appropriate to
require a state to eliminate all existing
inappropriate director’s discretion
provisions in the course of acting on an
infrastructure SIP submittal, EPA
believes that section 110(a)(2)(A) may be
among the statutory bases that EPA
relies upon in the course of addressing
such deficiency in a subsequent
action.13

II. Background

A. Statutory Framework

As discussed in section I of this
proposed rule, CAA section 110(a)(1)
requires each state to submit to EPA,
within three years after the
promulgation of a primary or secondary
NAAQS or any revision thereof, an
infrastructure SIP revision that provides

11 For example, EPA issued a SIP call to Utah to
address specific existing SIP deficiencies related to
the treatment of excess emissions during SSM
events. See “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revisions,” 76 FR 21639,
Aprﬂ 18, 2011.

12EPA has used this authority to correct errors in
past actions on SIP submittals related to PSD
programs. See “‘Limitation of Approval of
Prevention of Significant Deterioration Provisions
Concerning Greenhouse Gas Emitting-Sources in
State Implementation Plans; Final Rule,” 75 FR
82536, December 30, 2010. EPA has previously
used its authority under CAA section 110(k)(6) to
remove numerous other SIP provisions that the
Agency determined it had approved in error. See,
e.g., 61 FR 38664, July 25, 1996 and 62 FR 34641,
June 27, 1997 (corrections to American Samoa,
Arizona, California, Hawaii, and Nevada SIPs); 69
FR 67062, November 16, 2004 (corrections to
California SIP); and 74 FR 57051, November 3, 2009
(corrections to Arizona and Nevada SIPs).

13 See, e.g., EPA’s disapproval of a SIP submittal
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., 75 FR 42342 at
42344, July 21, 2010 (proposed disapproval of
director’s discretion provisions); 76 FR 4540,
January 26, 2011 (final disapproval of such
provisions).
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for the implementation, maintenance,
and enforcement of such NAAQS.
Section 110(a)(2) sets the content
requirements of such a plan, which
generally relate to the information and
authorities, compliance assurances,
procedural requirements, and control
measures that constitute the
“infrastructure” of a state’s air quality
management program. These
infrastructure SIP elements required by
section 110(a)(2) are as follows:

e Section 110(a)(2)(A): Emission
limits and other control measures.

e Section 110(a)(2)(B): Ambient air
quality monitoring/data system.

e Section 110(a)(2)(C): Program for
enforcement of control measures and
regulation of new and modified
stationary sources.

e Section 110(a)(2)(D)(1): Interstate
pollution transport.

e Section 110(a)(2)(D)(ii): Interstate
and international pollution abatement.

e Section 110(a)(2)(E): Adequate
resources and authority, conflict of
interest, and oversight of local and
regional government agencies.

e Section 110(a)(2)(F): Stationary
source monitoring and reporting.

e Section 110(a)(2)(G): Emergency
episodes.

e Section 110(a)(2)(H): SIP revisions.

e Section 110(a)(2)(J): Consultation
with government officials, public
notification, PSD, and visibility
protection.

e Section 110(a)(2)(K): Air quality
modeling and submittal of modeling
data.

e Section 110(a)(2)(L): Permitting
fees.

e Section 110(a)(2)(M): Consultation/
participation by affected local entities.
Two elements identified in section
110(a)(2) are not governed by the three-

year submittal deadline of section
110(a)(1) and are therefore not
addressed in this action. These two
elements are: (i) Section 110(a)(2)(C) to
the extent it refers to permit programs
required under part D (nonattainment
NSR), and (ii) section 110(a)(2)(I),
pertaining to the nonattainment
planning requirements of part D. As a
result, this action does not address
infrastructure for the nonattainment
NSR portion of section 110(a)(2)(C) or
the whole of section 110(a)(2)(I).

B. Regulatory History

2008 Pb NAAQS

On November 12, 2008, the U.S.
Environmental Protection Agency (EPA)
issued a revised NAAQS for Pb.14 This

1473 FR 66964 (November 12, 2008). The 1978 Pb
standard (1.5 pg/m3 as a quarterly average) was
modified to a rolling 3 month average not to be

action triggered a requirement for states
to submit an infrastructure SIP to
address the applicable requirements of
section 110(a)(2) within three years of
issuance of the revised NAAQS. On
October 14, 2011, EPA issued
“Guidance on Section 110 Infrastructure
SIPs for the 2008 Pb NAAQS”, referred
to herein as EPA’s 2011 Pb Guidance.15
Depending on the timing of a given
submittal, some states relied on the
earlier draft version of this guidance,
referred to herein as EPA’s 2011 Draft
Pb Guidance.1® EPA issued additional
guidance on infrastructure SIPs on
September 13, 2013.17

2008 Ozone NAAQS

On March 27, 2008, EPA issued a
revised NAAQS for 8-hour Ozone.18
This action triggered a requirement for
states to submit an infrastructure SIP to
address the applicable requirements of
section 110(a)(2) within three years of
issuance of the revised NAAQS. EPA
did not, however, prepare guidance at
this time for states in submitting I-SIP
revisions for the 2008 Ozone NAAQS.19
On September 13, 2013, EPA issued
“Guidance of Infrastructure State
Implementation Plan (SIP) Elements
under Clean Air Act Sections 110(a)(1)
and 110(a)(2),” which provides advice
on the development of infrastructure
SIPs for the 2008 ozone NAAQS (among
other pollutants) as well as
infrastructure SIPs for new or revised
NAAQS promulgated in the future.2°

III. The State’s Submittals

The Arizona Department of
Environmental Quality (ADEQ) has

exceeded of 0.15 ug/ms3. EPA also revised the
secondary NAAQS to 0.15 pg/m3 and made it
identical to the revised primary standard. Id.

15 See Memorandum from Stephen D. Page,
Director, Office of Air Quality Planning and
Standards, to Regional Air Division Directors,
Regions 1-10 (October 14, 2011).

16 “DRAFT Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 2008 Lead
(Pb) National Ambient Air Quality Standards
(NAAQS),” June 17, 2011 version.

17 See Memorandum dated September 13, 2013
from Stephen D. Page, Director, EPA Office of Air
Quality Planning and Standards, to Regional Air
Directors, EPA Regions 1-10, “Guidance on
Infrastructure State Implementation Plan (SIP)
Elements under Clean Air Act Sections 110(a)(1)
and 110(a)(2)” (referred to herein as “2013
Infrastructure SIP Guidance”).

1873 FR 16436 (March 27, 2008).

19 Preparation of guidance for the 2008 Ozone
NAAQS was postponed given EPA’s
reconsideration of the standard. See 78 FR 34183
(June 6, 2013).

20 See Memorandum dated September 13, 2013
from Stephen D. Page, Director, EPA Office of Air
Quality Planning and Standards, to Regional Air
Directors, EPA Regions 1-10, “Guidance on
Infrastructure State Implementation Plan (SIP)
Elements under Clean Air Act Sections 110(a)(1)
and 110(a)(2)” (referred to herein as “2013
Infrastructure SIP Guidance”).

submitted several infrastructure SIP
revisions pursuant to EPA’s
promulgation of the NAAQS addressed
by this proposed rule, including the
following:

e October 14, 2011—"‘Arizona State
Implementation Plan Revision under
Clean Air Act Section 110(a)(2) and (2);
2008 Lead NAAQS,” to address all of
the CAA section 110(a)(2) requirements,
except for section 110(a)(2)(G) 2? for the
2008 Pb NAAQS (2011 Pb I-SIP
Submittal).

e December 27, 2012—“Arizona State
Implementation Plan Revision under
Clean Air Act Section 110(a)(2) and (2);
2008 8-hour Ozone NAAQS,” to address
all of the CAA section 110(a)(2)
requirements for the 2008 8-hour Ozone
NAAQS (2012 Ozone I-SIP Submittal).

e December 6, 2013—"“Submittal of
Maricopa County Rule 100 revising the
Maricopa County Portion of the Arizona
State Implementation Plan for Section
110(a)(2) Infrastructure” from Eric
Massey, Director of ADEQ (2013
Maricopa County Submittal). Maricopa
County Rule 100 was submitted to
address a deficiency in section
110(a)(2)(E)(ii) of the SIP for Maricopa
County concerning conflict of interest
requirements for hearing boards.

e December 19, 2013—“Submittal of
Pima County Rules revising the Pima
County Portion of the Arizona State
Implementation Plan for Section
110(a)(2) Infrastructure” from Eric
Massey, Director of ADEQ (2013 Pima
County Submittal). This submittal
included Pima County Rule 17.04.190
“Composition,” adopted September 28,
1993; Pima County Rule 17.12.040
“Reporting for Compliance
Evaluations,” adopted September 28,
1993; and Pima County Rule 17.24.040
“Reporting Requirements,” adopted
April 19, 2005 for inclusion into the
Arizona SIP. These rules were
submitted to address deficiencies in
section 110(a)(2)(E)(ii) of the SIP
concerning conflict of interest
requirements for hearing boards and
section 110(a)(2)(F) of the SIP
concerning stationary source monitoring
and reporting.

e September 4, 2014—“Submittal of
Pinal County Rule 1-3-140 Revising the
Pinal County Portion of the Arizona
State Implementation Plan for Section
110(a)(2) Infrastructure” from Eric
Massey, Director of ADEQ (2014 Pinal

21]n a separate rulemaking, EPA fully approved
Arizona’s SIP to address the requirements regarding
air pollution emergency episodes in CAA section
110(a)(2)(G) for the 1997 8-hour ozone NAAQS. 77
FR 62452 (October 15, 2012). Although ADEQ did
not submit an analysis of Section 110(a)(2)(G)
requirements, we discuss them in our TSD, which
is in the docket for this rulemaking.
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County Submittal). This submittal
included Pinal County Rule 1-3—-140
“Definitions,” adopted July 23, 2014 for
inclusion into the Arizona SIP. Pinal
County Rule 1-3-140 was submitted to
address a deficiency in section
110(a)(2)(E)(ii) of the SIP for Pinal
County concerning conflict of interest
requirements for hearing boards.

We find that these submittals meet the
procedural requirements for public
participation under CAA section
110(a)(2) and 40 CFR 51.102.

In addition to the above infrastructure
submittals, on October 29, 2012, ADEQ
submitted ‘“New Source Review State
Implementation Plan Submission” as
well as “Supplemental Information to
2012 New Source Review State
Implementation Plan Submission” on
July 2, 2014. In addition to addressing
revisions to Arizona’s New Source
Review (NSR) program, these
submissions also relate to I-SIP
elements in CAA sections 110(a)(2)(C),
(D), (J) and (K), which EPA is not acting
on in today’s rulemaking. The I-SIP
elements in CAA sections 110(a)(2)(C),
(D), (J) and (K) will be addressed in a
future rulemaking.

IV. EPA’s Evaluation and Proposed
Action

EPA has evaluated the 2011 Pb I-SIP
Submittal, the 2012 Ozone I-SIP
Submittal, the 2013 Maricopa County
Submittal, the 2013 Pima County
Submittal, and the 2014 Pinal County
Submittal, as well as the existing
provisions of the Arizona SIP for
compliance with the CAA section 110(a)
requirements for the 2008 Pb and 2008
ozone NAAQS. Our Technical Support
Document (TSD) contains more detailed
evaluations and is available in the
public docket for this rulemaking,
which may be accessed online at http://
www.regulations.gov, docket number
EPA-R09-OAR-2014-0258.

Based upon this analysis, EPA
proposes to approve the 2011 Pb I-SIP
Submittal, the 2012 Ozone I-SIP
Submittal, the 2013 Maricopa County
Submittal, the 2013 Pima County
Submittal and the 2013 Pinal County
Submittal with respect to the following
infrastructure SIP requirements:

e Section 110(a)(2)(A): Emission
limits and other control measures.

e Section 110(a)(2)(B): Ambient air
quality monitoring/data system.

e Section 110(a)(2)(E): Adequate
resources and authority, conflict of
interest, and oversight of local and
regional government agencies.

e Section 110(a)(2)(F): Stationary
source monitoring and reporting.

e Section 110(a)(2)(G): Emergency
episodes.

e Section 110(a)(2)(H): SIP revisions.

e Section 110(a)(2)(K): Air quality
modeling and submission of modeling
data.

e Section 110(a)(2)(L): Permitting
fees.

e Section 110(a)(2)(M): Consultation/
participation by affected local entities.

In addition, we are proposing to
approve into the SIP certain regulatory
provisions included in the 2013 Pima
County and Maricopa County
Submittals, and in the 2014 Pinal
County Submittal, as discussed in the
TSD.22

On November 5, 2012, EPA approved
in part and disapproved in part State
Implementation Plan (SIP) revisions
submitted by the state of Arizona
pursuant to the requirements of the
Clean Air Act (CAA) for the 1997 8-hour
ozone NAAQS and the 1997 and 2006
NAAQS for fine particulate matter
(PM 5).23 In today’s action, we propose
to approve certain portions of the
previously disapproved infrastructure
SIP action. Specifically, today’s
proposed action will correct the
previous deficiencies with respect to
CAA section 110(a)(2)(E)(ii) for
Maricopa, Pima, and Pinal Counties and
section 110(a)(2)(F) for Pima County. If
finalized before the end of the two-year
FIP deadline established by our 2012
action on Arizona’s I-SIP for the 1997
8-hour ozone NAAQS and 1997 and
2006 PM, s NAAQS, approval of these
infrastructure SIP elements would
relieve EPA of the obligation to
promulgate a FIP, as required under
CAA Section 110(c)(1).

We are not proposing to act today on
those elements of the infrastructure SIP
that address the requirements of
sections 110(a)(2)(C), (D), (J) and (K) of
the Act. On October 29, 2012, ADEQ
submitted “New Source Review State
Implementation Plan Submission’ and
on July 2, 2014 submitted
“Supplemental Information to 2012
New Source Review State
Implementation Plan Submission”.
These submissions address the
permitting portions of I-SIP elements in
CAA sections 110(a)(2)(C), (D), (J) and
(K) and will be addressed in a
subsequent rulemaking.

Section 110(l) of the Act prohibits
EPA from approving any SIP revision
that would interfere with any applicable
requirement concerning attainment and
reasonable further progress (RFP) or any

22 Gopies of these Arizona county regulations are
included in the 2013 Pima County and Maricopa
County Submittals, and 2014 Pinal County
Submittal, which are available in the docket for this
action and online at http://regulations.gov, docket
number EPA-R09-OAR-2014-0258.

2377 FR 66398 (November 5, 2012).

other applicable requirement of the Act.
All of the elements of the infrastructure
SIP that we are proposing to approve, as
explained in the TSD, would improve
the SIP by replacing obsolete statutes or
regulations and by updating the state
and local agencies’ SIP implementation
and enforcement authorities. We
propose to determine that our approval
of the elements discussed above would
comply with CAA section 110(1)
because the proposed SIP revision
would not interfere with the on-going
process for ensuring that requirements
for RFP and attainment of the NAAQS
are met, and the SIP revision clarifies
and updates the SIP. Our TSD contains
a more detailed discussion of our
evaluation.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
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Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Lead, Reporting and
recordkeeping requirements.

Dated: September 30, 2014.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2014-27752 Filed 11-21-14; 8:45 am]
BILLING CODE 6560-50-P

OFFICE OF PERSONNEL
MANAGEMENT

45 CFR Part 800
RIN 3206—AN12

Patient Protection and Affordable Care
Act; Establishment of the Multi-State
Plan Program for the Affordable
Insurance Exchanges

AGENCY: Office of Personnel
Management.

ACTION: Proposed rule.

SUMMARY: The U.S. Office of Personnel
Management (OPM) is issuing a
proposed rule to implement
modifications to the Multi-State Plan
(MSP) Program based on the experience
of the Program to date. OPM established
the MSP Program pursuant to section
1334 of the Patient Protection and
Affordable Care Act, as amended by the
Health Care and Education
Reconciliation Act of 2010, referred to
collectively as the Affordable Care Act.
This proposed rule clarifies the
approach used to enforce the applicable
requirements of the Affordable Care Act
with respect to health insurance issuers
that contract with OPM to offer MSP
options. This proposed rule amends

MSP standards related to coverage area,
benefits, and certain contracting
provisions under section 1334 of the
Affordable Care Act. This document
also makes non-substantive technical
changes.

DATES: Comments are due on or before
December 24, 2014.

ADDRESSES: You may submit comments,
identified by Regulation Identifier
Number (RIN) 3206—-AN12 using any of
the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail, Hand Delivery or Courier:
National Healthcare Operations,
Healthcare and Insurance, U.S. Office of
Personnel Management, 1900 E Street
NW., Room 3468, Washington, DC
20415.

FOR FURTHER INFORMATION CONTACT:
Cameron Stokes by telephone at (202)
606—-2128, by FAX at (202) 606—4430, or
by email at mspp@opm.gov.

SUPPLEMENTARY INFORMATION: The
Patient Protection and Affordable Care
Act (Pub. L. 111-148), as amended by
the Health Care and Education
Reconciliation Act of 2010 (Pub. L. 111—
152), together known as the Affordable
Care Act, provides for the establishment
of Affordable Insurance Exchanges, or
“Exchanges” (also called Health
Insurance Marketplaces, or
“Marketplaces”), where individuals and
small businesses can purchase qualified
coverage. The Exchanges provide
competitive marketplaces for
individuals and small employers to
compare available private health
insurance options based on price,
quality, and other factors. The
Exchanges enhance competition in the
health insurance market, improve
choice of affordable health insurance,
and give individuals and small
businesses purchasing power
comparable to that of large businesses.
The Multi-State Plan (MSP) Program
was created pursuant to section 1334 of
the Affordable Care Act to increase
competition by offering high-quality
health insurance coverage sold in
multiple States on the Exchanges. The
U.S. Office of Personnel Management
(OPM) is proposing this regulation to
modify the standards set forth for the
MSP Program under 45 CFR part 800
that was published as final rule on
March 11, 2013 (78 FR 15560). This
proposed rule will clarify OPM’s intent
in administering the Program as well as
make regulatory changes in order to
expand issuer participation and
offerings in the Program to meet the goal
of increasing competition.

Abbreviations

EHB Essential Health Benefits

FEHBA Federal Employees Health Benefits
Act

FEHB Program Federal Employees Health
Benefits Program

HHS U.S. Department of Health and Human
Services

MSP Multi-State Plan

NAIC National Association of Insurance
Commissioners

OPM U.S. Office of Personnel Management

PHS Act Public Health Service Act

QHP Qualified Health Plan

SHOP Small Business Health Options
Program
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I. Background

Section 1334 of the Affordable Care
Act created the Multi-State Plan (MSP)
Program to foster competition in the
individual and small group health
insurance markets on the Exchanges
(also called Health Insurance Exchanges
or Marketplaces) based on price, quality,
and benefit delivery. The Affordable
Care Act directs the U.S. Office of
Personnel Management (OPM) to
contract with private health insurance
issuers to offer at least two MSP options
on each of the Exchanges in the States
and the District of Columbia. 2 The law

1 Multi-State Plan option or MSP option means a
discrete pairing of a package of benefits with
particular cost sharing (which does not include
premium rates or premium rate quotes) that is
offered under a contract with OPM.

2Note that the U.S. Department of Health &
Human Services (HHS) determined that State-
specific requirements in the ACA do not apply to
U.S. territories, and thus territories are not required
to establish Exchanges. See Letter to Commissioner
Gregory R. Francis, Division of Banking &
Insurance, St. Croix, Virgin Islands, from Marilyn
Tavenner, Administrator, Centers for Medicare and
Medicaid Services, July 16, 2014.
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allows MSP issuers to phase in
coverage.?

In the 2014 plan year, OPM
contracted with one group of issuers to
offer more than 150 MSP options in 31
States, including the District of
Columbia. Approximately 371,000
individuals have enrolled in an MSP
option to date. OPM added a second
group of issuers for plan year 2015 and
the MSP Program will expand into five
additional States for a total of 36 States.
The Program will offer more than 200
MSP options on the Exchanges during
the 2015 plan year to further
competition and expand choices
available to individuals, families, and
small businesses.

A. Affordable Insurance Exchanges

The Affordable Care Act established
the Exchanges where individuals and
small businesses can purchase qualified
coverage. The Exchanges provide
competitive marketplaces for
individuals and small businesses to
compare health insurance coverage
based on price, quality, and other
factors. The goals of the Exchanges are
to enhance competition in the health
insurance market, improve choice of
affordable health insurance, and provide
individuals and small businesses
purchasing power comparable to that of
large businesses.

The purpose of this proposed rule is
to modify the MSP Program final rule
published March 11, 2013.4 Proposed
changes to the regulation include
clarifications to the process by which
OPM administers the MSP Program,
pursuant to section 1334 of the
Affordable Care Act, and revisions to
select sections of the regulation that
establish standards and requirements
applicable to MSP options and MSP
issuers.

B. Objectives of the Multi-State Plan
Program

MSP options were among several
private health insurance coverage
options offered on the Exchanges
beginning in 2014. MSP options differ
from QHPs in that MSP options are
certified by OPM to be offered on an
Exchange through the MSP Program
application process and signing of a
contract with OPM. In administering the
MSP Program, OPM focuses on several
important objectives:

3 Multi-State Plan issuer or MSP issuer means a
health insurance issuer or group of issuers that has
a contract with OPM to offer MSP options pursuant
to section 1334 of the Affordable Care Act.

4 Patient Protection and Affordable Care Act;
Establishment of the Multi-State Plan Program for
the Affordable Insurance Exchanges, 78 FR 15560
(Mar. 11, 2013).

e To ensure a choice of at least two
options for high-quality health
insurance coverage on each Exchange;

e To promote competition on the
Exchanges to the benefit of all
consumers;

e To provide strong, effective
contractual oversight of the issuers that
offer MSP options; and

e To work cooperatively with States
and HHS to ensure a level playing field
between QHP issuers and MSP issuers.

Pursuant to section 1334 of the
Affordable Care Act, the Director of
OPM sets standards for the MSP
Program. Under section 1334(b)(2), MSP
issuers generally are also required to
comply with requirements of State law
not inconsistent with requirements in
section 1334. OPM accordingly aligns
standards for the MSP Program with the
standards set for QHPs and QHP issuers
by States, HHS, and the Exchanges. In
certain unique and specific
circumstances, MSP Program standards
differ from QHP requirements. OPM
will continue to ensure that to the
extent that any of the rules governing
MSP options and MSP issuers differ
from those governing QHPs and QHP
issuers, the standards afford the MSP
options and MSP issuers neither a
competitive advantage nor disadvantage
with respect to other plans offered on
the Exchange. OPM will continue to
administer the MSP Program in a
manner that is sensitive to the
significant State and Federal interests
affected by the MSP Program and
informed by input from a broad array of
stakeholders. Accordingly, OPM
appreciates the ongoing coordination
and cooperation with States and HHS in
the administration of the MSP Program.

C. Review of OPM’s Role in Contracting
Under the Federal Employees Health
Benefits Program

Enacted in 1959, the Federal
Employees Health Benefits Act (FEHBA)
established health benefits for Federal
employees, annuitants, and their
dependents. More than eight million
employees, annuitants, and their family
members have coverage under the
Federal Employees Health Benefits
(FEHB) Program. Enrollees can choose
fee-for-service plans with preferred
providers, local Health Maintenance
Organizations, consumer-driven health
plans, or high-deductible health plans
in the FEHB Program. Among these
options are six nationwide plans, each
of which offers coverage in all 50 States
and the District of Columbia.

For the 2014 and 2015 plan years,
OPM negotiated with issuers to
participate in the MSP Program. The
process was guided by our experience in

the FEHB Program, although it differed
in certain respects from the FEHB
Program process to account for the
differences between the large group
market, where OPM solely operated
prior to the MSP Program, and the
individual and small group markets
served by the Exchanges.

D. Overview of the MSP Program’s
Statutory Requirements

Section 1334(a)(1) of the Affordable
Care Act requires OPM to “‘enter into
contracts with health insurance issuers,
(which may include a group of health
insurance issuers affiliated either by
common ownership and control or by
the common use of a nationally licensed
service mark) . . . to offer at least 2
multi-State qualified health plans
through each Exchange in each State.” 5
The Director has the authority to
implement and administer the MSP
Program ‘““in a manner similar to the
manner in which the Director
implements the contracting provisions
with respect to carriers under the
Federal Employees Health Benefit
Program.”’ ¢ Further, OPM may enter
into these contracts without regard to
competitive bidding laws.?7 Each MSP
Program contract must be for a term of
at least one year, but can be
automatically renewable in the absence
of a notice of termination from either
the MSP issuer or OPM.8

The statute grants to OPM the
authority to certify MSP options.? Any
MSP options offered under a contract
negotiated with OPM are “deemed to be
certified by an Exchange for purposes of
section 1311(d)(4)(A)” of the Affordable
Care Act and would not need to apply
separately for certification on each
Exchange,10 as outlined at 45 CFR
155.1010(b)(1). The Director is
authorized to withdraw approval of an
MSP Program contract after notice and
opportunity for a hearing.1* The
Director also has the authority to
negotiate with each MSP issuer “(A) a
medical loss ratio; (B) a profit margin;
(C) the premiums to be charged; and (D)
such other terms and conditions of
coverage as are in the interests of
enrollees in such plans.” 12

MSP issuers are required to be
licensed in each State in which they
offer an MSP option 13 and be “subject

5 Affordable Care Act section 1334(a)(1).
6 Affordable Care Act section 1334(a)(4).
7 Affordable Care Act section 1334(a)(1).
8 Affordable Care Act section 1334(a)(2).
9 Affordable Care Act section 1334(d).
10]d,

11 Affordable Care Act section 1334(a)(7).
12 Affordable Care Act section 1334(a)(4).
13 Affordable Care Act section 1334(b)(2).
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to all requirements of State law not
inconsistent with this section [1334],
including the standards and
requirements that a State imposes that
do not prevent the application of a
requirement of part A of title XXVII of
the Public Health Service Act (PHS Act)
or a requirement of this title [I of the
Affordable Care Act].” 14 The Affordable
Care Act directs that MSP issuers must
comply with the minimum standards for
FEHB Program carriers under section
8902(e) of title 5 of the United States
Code to the extent that the standards do
not conflict with provisions of title I of
the Affordable Care Act.?5 Congress also
authorized OPM to establish additional
standards for MSP options that OPM, in
consultation with HHS, deems
“appropriate.” 16

E. Stakeholder Interaction

To assess the level of interest in the
MSP Program, and to ascertain feedback
from stakeholders about the program,
OPM issued a Request for Information
June 16, 2011.17 OPM received 19
responses representing the views of 39
groups and organizations. Responses
came from health insurance issuers
(including issuers of dental and vision
insurance), employer organizations,
labor organizations, consumer groups,
patient organizations, and provider
associations. On December 5, 2012,
OPM published a notice of proposed
rulemaking (77 FR 72582) establishing
the MSP Program at part 800 of title 45,
Code of Federal Regulations. OPM
received about 350 comments from a
wide variety of entities and individuals.
Since publishing the final rule, OPM
conducted presentations and met with
numerous stakeholders to seek feedback
on the implementation of the MSP
Program. Stakeholder groups included
representatives from the National
Association of Insurance Commissioners
(NAIC), States, tribal entities, consumer
advocacy groups, health insurance
issuers, provider associations, and trade
groups. OPM also convened groups of
individuals—representing the general
public as well as consumer advocates—
to solicit input on branding and
marketing of the MSP Program.

OPM is also in the process of
establishing an MSP Program Advisory
Board, the purpose of which will be to
“provide recommendations on the
activities” of the MSP Program.18 A

14 Affordable Care Act section 1334(b)(2).

15 Affordable Care Act section 1334(b)(3).

16 Affordable Care Act section 1334(b)(4).

17 The Request for Information is available at
https://www.fbo.gov/index?s=opportunity&mode=
formé&id=677e422dd3f2bc983cb985eb73995b63&
tab=core&_cview=1.

18 Affordable Care Act section 1334(h).

“significant percentage of the members”
of the MSP Program Advisory Board
will be enrollees in an MSP option or
representatives of such enrollees.19
Members of the MSP Program Advisory
Board will exchange information, ideas,
and recommendations regarding OPM’s
administration of the MSP Program.
OPM values the participation of diverse
stakeholders and encourages them to
submit comments on this proposed rule.

II. Proposed Regulatory Approach
A. Overview of Regulatory Approach

OPM’s approach to the development
of this proposed regulation seeks to:

e Support a program that will attract
additional issuers and thus, offer a
greater selection of MSP options on each
Exchange in every State and the District
of Columbia.

¢ Balance State and Federal
regulatory interests in a manner that
will enable MSP issuers to offer viable
plans on the Exchanges.

e Ensure a level playing field such
that neither MSP options nor plans
offered by non-MSP issuers are
advantaged or disadvantaged on the
Exchanges.

OPM seeks comment on whether
these proposed changes to this
regulation satisfy our goals. We are
republishing the unchanged sections of
the regulation to provide context for the
proposed changes as well as to include
non-substantive technical corrections.

B. Governing Law

The Affordable Care Act generally
requires that the MSP Program be
governed by all State and Federal laws
that apply to QHPs. The Act, however,
grants discretion to the Director to
administer the MSP Program in a
manner that fulfills OPM’s statutory
responsibility to ensure that there are at
least two issuers offering MSP options
on each Exchange in every State and the
District of Columbia. OPM recognizes
that potential MSP issuers seek
administrative simplicity and some
uniformity of standards in the MSP
Program. Accordingly, in unusual
circumstances, it may be necessary for
the Director to adopt standards or
requirements for the MSP Program that
differ from standards and requirements
applicable to QHPs under either State or
Federal law. This proposed regulation,
however, reflects the Director’s
continued intention for the MSP options
and MSP issuers to generally adhere to
all State and Federal laws applicable to
QHPs and QHP issuers, except to the
extent any such laws are inconsistent

19]d.

with section 1334. We propose to
continue to implement these regulations
in OPM guidance and OPM’s contracts
with MSP issuers.

III. Provisions of the Proposed
Regulation

A. Subpart A—General Provisions and
Definitions

Definitions (§ 800.20)

We seek comments on a definition for
“group of issuers” that was defined in
the final rule. We are specifically
interested in whether this definition
allows for alternative structures, such as
decentralized health insurance issuers
or organizations, to join together as
potential applicants to offer MSP
options. Under the definition in the
MSP Program final rule, a “group of
issuers,” for purposes of the MSP
Program, may include: (1) A group of
health insurance issuers who are
affiliated either by common ownership
and control or by common use of a
nationally licensed service mark (as
defined in § 800.20); or (2) an affiliation
of health insurance issuers and an entity
that is not an issuer but owns a
nationally licensed service mark.20 We
are making an editorial correction to
this definition under (1) to state that
“health insurance issuers that are
affiliated.”

We propose to add the definition for
“Multi-State Plan option,” which may
also be referred to as “MSP option.” We
propose the definition of “MSP option”
as a discrete pairing of a package of
benefits with particular cost sharing
(which does not include premium rates
or premium rate quotes) that is offered
pursuant to a contract with OPM
pursuant to section 1334 of the
Affordable Care Act and meets the
requirements of 45 CFR part 800. We
also propose to remove the definition of
“Multi-State Plan.” The term “Multi-
State Plan option” is more precise and
avoids the confusion of the varying
definitions of the word “plan” in the
context of health insurance. In the past
two years, OPM refined how to use the
term “Multi-State Plan.” It is our
intention to not apply the term “Multi-
State Plan” as a general concept, but
instead as a specific descriptor used
under this Program. OPM registered the
term ‘“Multi-State Plan” as a mark with
the U.S. Patent and Trademark Office,2?
and we intend to enforce its exclusive
use under this Program.

We also propose to add a definition
for State-level issuer. This definition is
consistent with the statutory concept of

2078 FR 15588.
21U.S. Reg. No. 4599136.


https://www.fbo.gov/index?s=opportunity&mode=form&id=677e422dd3f2bc983cb985eb73995b63&tab=core&_cview=1
https://www.fbo.gov/index?s=opportunity&mode=form&id=677e422dd3f2bc983cb985eb73995b63&tab=core&_cview=1
https://www.fbo.gov/index?s=opportunity&mode=form&id=677e422dd3f2bc983cb985eb73995b63&tab=core&_cview=1

Federal Register/Vol.

79, No. 226 /Monday, November 24,

2014 /Proposed Rules 69805

contracting with a group of issuers, and
our experience reviewing MSP
applications and negotiating contracts
with MSP issuers. We propose to define
a State-level issuer as a health insurance
issuer designated by the MSP issuer to
offer an MSP option or MSP options.
The State-level issuer may offer health
insurance coverage through one or more
MSP options in all or part of one or
more States.

OPM invites comments on the
proposed changes to the definitions
under 45 CFR 800.20.

B. Subpart B—Multi-State Plan Issuer
Requirements

Phased Expansion: Coverage in All
States; Coverage State-Wide; and SHOP
(§800.104)

Section 1334(e) of the Affordable Care
Act provides for OPM to phase
expansion of an issuer’s participation in
the MSP Program. In the final rule, OPM
largely codified the statutory language
for the phase-in standards and set
standards for coverage within a State,
participation in the Small Business
Health Insurance Options Program
(SHOP), and licensure. Since the
publication of the final rule, OPM
gained valuable insight and feedback
from MSP issuers and potential MSP
issuer applicants.

Coverage in All States

Under § 800.104(a) of the final rule,
OPM established a standard that it may
enter into a contract with a health
insurance issuer to offer MSP options if
the health insurance issuer agrees to a
phased expansion of coverage in States.
We request comment on how we may
expand participation in the Program to
meet the goal of increasing competition
while balancing consumers’ needs for
coverage across an entire State. OPM
conducted outreach to potential MSP
issuers and is engaged in ongoing
discussions with current MSP issuers to
address expansion of access to MSP
options for consumers throughout the
country. These issuers have expressed
significant concern about the challenges
of rapidly expanding access to MSP
coverage both within and across State
lines.

The text of section 1334 is clear in its
intent that the primary purpose of the
MSP Program is to promote competition
on Exchanges by contracting with
issuers to offer coverage in each State.
Section 1334 contemplates interest from
private health insurance issuers in
participating in the Program; however,
there is no requirement for health
insurance issuers to participate in the
Program. The statute sets forth

standards to guide the exercise of this
contracting authority, noting that
section 1334(b)(1) contemplates offering
coverage in every State and the District
of Columbia, and outlining a framework
within which participation in the MSP
Program is a feasible and attractive
business activity. Such standards
include the provisions under
subsections (b) and (e) on offering
coverage in every State. OPM intends to
ensure that MSP coverage is available as
expansively and as soon as practicable,
but recognizes the operational
challenges issuers may face.

OPM has discretion over how we may
implement and expand the MSP
Program. We request comment on
timeframes and other appropriate
parameters within which an MSP issuer
could reasonably expand participation
in the Program. For example, a MSP
issuer may be expected to expand to a
certain number of states within a
specified timeframe. In addition, we
request comment on how OPM may
encourage MSP issuers to expedite their
participation on the Exchanges in which
there is limited competition. At this
time, we do not propose any changes to
the regulatory text.

State-Wide Coverage

The final rule established a standard
for MSP coverage in a State under
§ 800.104(b) that permits OPM to enter
into a contract with an issuer that offers
coverage in part of a State, but not
necessarily the entire State. Most, but
not all, of the MSP options available to
consumers in plan years 2014 and 2015
provide coverage statewide.

In some circumstances, issuers in
particular States have not consistently
been able to offer statewide MSP
coverage. Based on discussions with
potential MSP issuers, we believe some
of the challenges to providing statewide
coverage in all States will continue to
impede expansion or participation in
the Program. One of these challenges is
the licensing agreements for use of a
nationally licensed service mark among
the group of issuers participating in the
MSP Program.22 Section 1334 requires
that a group of issuers offering MSP
coverage must be affiliated in one of a
few specific ways, including common
use of a nationally licensed service
mark. Antitrust and other laws that limit
the permissible scope of interaction
among issuers may make it difficult for
a group of issuers under the MSP
Program to coordinate nationally. OPM
is sensitive to these constraints and
recognizes that they may hinder
development and implementation of

2245 CFR 800.20. (2013).

issuers’ plans to offer statewide MSP
coverage.

OPM is committed to a goal of
statewide coverage in the MSP Program,
and intends to continue working with
MSP issuers and potential MSP issuers
to develop productive and ambitious
approaches to achieving statewide
coverage. In clarifying the status of the
Program and how we are implementing
the standards set under § 800.104, we
propose to delete the standard for an
MSP issuer to submit a plan to become
statewide. In lieu of requiring a plan,
OPM intends to negotiate with MSP
issuers to determine their MSP coverage
area. In the MSP Program contract
negotiation process, we will consider
the MSP issuers’ capacity to provide
statewide coverage. OPM will take into
account many factors when assessing an
MSP issuer’s capacity for offering
statewide coverage (e.g., other business
commitments, financials, Exchange
QHP standards, and OPM’s dialogue
with State regulators). In addition, OPM
will assess consumers’ needs for
coverage, including ensuring that MSP
issuers’ proposed service areas have
been established without regard to
racial, ethnic, language, or health status-
related factors listed in section 2705(a)
of the PHS Act, or other factors that
exclude specific high-utilizing, high-
cost, or medically underserved
populations.

SHOP Coverage

The final rule established flexibility
in SHOP participation for MSP issuers
in § 800.104(c) by establishing a policy
for participation consistent with
standards set for QHP issuers.
Specifically, we adopted standards that
require MSP issuers to generally comply
with standards in 45 CFR 156.200(g)
and with State standards for SHOP
participation if the State has set a
standard that requires QHP issuers to
participate. This policy provided OPM
discretion to provide MSP issuers
flexibility during the initial years of the
Program to phase into the SHOP in a
State-based Exchange. OPM provided
that an MSP issuer may meet the
requirements of 45 CFR 156.200(g)(3) if
a State-level issuer or any other issuer
in the same issuer group affiliated with
an MSP issuer provides coverage on the
Federally-facilitated SHOP. We
discussed this policy in-depth in the
final rule.23

Section 1334 requires OPM to
contract for coverage to be offered on
each Exchange in each State, offering
individual or small group coverage.

2378 FR 15565.
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Based on our current experience
implementing the Program, a number of
challenges prevent issuer participation
in the MSP Program, including timing
and resources. Very few MSP issuers
have offered MSP SHOP options in
these initial years of the Program. We
solicit comment on when MSP issuers
should be required to participate on the
SHOPs.

Benefits (§ 800.105)

The final rule adopted requirements
in §800.105(a) that an MSP issuer must
offer a uniform package of benefits for
each MSP option within a State and that
the package of benefits must comply
with section 1302 of the Affordable Care
Act, as well as standards set by OPM
and any applicable standards set by
HHS

In § 800.105(b), OPM finalized a rule
that allowed MSP issuers to offer a
package of benefits in all States that is
substantially equal to either (1) each
State’s Essential Health Benefits (EHB)-
benchmark plan in each State in which
it operates; or (2) any EHB-benchmark
plan selected by OPM. In response to
comments received on the proposed
rule, OPM clarified that the option
chosen must be applied uniformly in
each State in which the MSP issuer
proposes to offer MSP options.

OPM continues to conduct outreach
to potential MSP issuers and encourages
ongoing discussions with current MSP
issuers in hopes of expanding the
Program. OPM interprets the discretion
afforded to the Director under section
1334(a) of the Affordable Care Act, such
that he or she may administer the
Program in a way to attract issuers to the
Program and grow the Program to meet
the goal of increasing competition. By
applying the Director’s discretion to
offer flexibility in the selection of the
package of benefits, OPM hopes to
reduce the number of obstacles and
increase competition and consumer
choice while maintaining benefit
standards and protections

After completing two application
cycles for the MSP Program and
administering the Program since January
2014, OPM is proposing to adjust the
approach to the selection of the package
of benefits to allow for more flexibility
to attract issuers to the MSP Program
with the expectation of expanding
competition on the Exchanges. OPM is
requesting public comment on this
approach. This flexibility would allow
an MSP issuer to make benchmark
selections on a State-by-State basis. The
issuer would also be able to offer two or
more MSP options in each State, for
example, one using the State-selected
benchmark and one using the OPM-

selected benchmark. OPM believes that
allowing this flexibility will enable
coalition building across issuers in
different States, so that they can work
together toward MSP options that meets
the MSP Program standards. For
example, an MSP issuer or potential
issuer that chooses to offer an OPM-
selected benchmark plan in one State
may want to partner with another MSP
issuer or potential issuer that would
choose to offer a State EHB-benchmark
plan in another State. We seek
comments on whether this would have
the desired effect of encouraging
participation without causing consumer
confusion or segmenting of risk.

In §800.105(c)(1), OPM finalized the
selection of EHB-benchmark plans.
OPM selected the three largest FEHB
Program plan options by enrollment that
are open to Federal employees and
annuitants. These FEHB Program
benchmark plans were identified by
HHS pursuant to section 1302(b) of the
Affordable Care Act. On July 3, 2012,
HHS identified the three largest FEHB
Program plan options, as of March 31,
2012, as Blue Cross Blue Shield (BCBS)
Standard Option; BCBS Basic Option;
and Government Employees Health
Association (GEHA) Standard Option.24
OPM will continue to offer flexibility to
MSP issuers to select among these
benchmark options based on their
business strategies and perceived needs
of MSP enrollees.

In §800.105(c)(2), OPM finalized the
requirement that any OPM-selected
EHB-benchmark plan lacking coverage
of pediatric oral services or pediatric
vision services must be supplemented
by the addition of the entire category of
benefits from the largest Federal
Employee Dental and Vision Insurance
Program (FEDVIP) dental or vision plan
option, respectively, pursuant to 45 CFR
156.110(b) and section 1302(b) of the
Affordable Care Act. On July 3, 2012,
HHS identified the largest FEDVIP
dental and vision plan options, as of
March 31, 2012, to be, respectively,
MetLife Federal Dental Plan High
Option and FEP BlueVision High
Option.2°

OPM is proposing to add a
clarification in the new § 800.105(c)(3).
Based on outreach with potential MSP
issuers and ongoing discussions with
current MSP issuers, there is confusion
about the prescription drug formulary
standards of OPM-selected benchmarks.
As is done in the FEHB Program, OPM

24 Centers for Medicare and Medicaid Services,
Essential Health Benefits: List of the Largest Three
Small Group Products by State, available at http://
cciio.cms.gov/resources/files/largest-smgroup-
products-7-2-2012.pdf.PDF (July 3, 2012).

25 Id.

will work with MSP issuers to negotiate
a formulary that best manages the needs
of MSP enrollees while focusing on
managing costs and ensuring access. In
addition, OPM will ensure that MSP
issuers comply with any HHS standards
related to drug formularies for QHPs
and are not discriminatory in the
formulary’s design. OPM sees large
variations in the formulary structures in
the FEHB Program, and there are
ongoing changes in the use of managed
formularies. OPM also seeks comment
on the feasibility of substituting an
OPM-selected benchmark plan
formulary with the formulary from the
respective State’s EHB-benchmark plan.
This approach would promote
consistency in benefits to enhance
portability while maintaining a level
playing field. By working with MSP
issuers to build flexibility in the
management of formularies, OPM
believes the formulary will be seen as an
opportunity to build a plan around the
needs of enrollees while clarifying
formulary requirements with the OPM-
selected benchmarks.

In the final rule at § 800.105(c)(3),
proposed to be republished as
§800.105(c)(4), OPM finalized the use of
State definitions for habilitative services
where the State chooses to specifically
define this category pursuant to 45 CFR
156.110(f). In this section of the final
rule, OPM also reserved the authority to
determine what to include in this
category for the OPM-selected
benchmarks where the State has not
defined it and no definition exists in the
OPM-selected benchmark. OPM is
proposing to change this section to
apply a Federal definition of habilitative
services, should HHS choose to define
the term.

We propose to renumber
§800.105(c)(4) to § 800.105(c)(5). We are
not proposing changes to this standard.

In § 800.105(d), OPM finalized the
rule that an MSP issuer’s package of
benefits, including its formulary, must
be submitted to and approved by OPM,
which will determine whether a
package of benefits proposed by an MSP
issuer is substantially equal to an EHB-
benchmark plan. OPM also plans to
review an MSP issuer’s package of
benefits for discriminatory benefit
design, consistently with section
1302(b)(4) of the Affordable Care Act
and 45 CFR 156.110(d), 156.110(e), and
156.125, and will work closely with
States and HHS to identify and
investigate any potentially
discriminatory or otherwise
noncompliant benefit design in MSP
options.

In § 800.105(e), OPM finalized the
rule that the cost of benefits required by
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the State in addition to those in the
benchmark package would be assumed
by the State. This policy was consistent
with section 1334(c)(2) of the Affordable
Care Act. OPM now proposes to change
“assume” to “defray’’ to make the
language align with the language in the
statute.

Assessments and User Fees (§ 800.108)

OPM has authority to collect MSP
Program user fees, and continues to
preserve its discretion to collect an MSP
Program user fee. We wish to clarify that
OPM may begin collecting the fee as
early as plan year 2015. The user fee
may be used to fund OPM activities
directly related to MSP Program
certification, administration, and
operational costs. We currently estimate
that any assessment or fee would be no
more than 0.2 percent of premiums. In
the Federally-facilitated Exchange, OPM
is coordinating with HHS regarding the
collection of user fees, so that issuers
would not be affected operationally. We
are revising the regulatory text to allow
for flexibility in the process for
collecting MSP Program assessments or
user fees. We solicit comments on the
process for collecting user fees in the
State-based Exchanges. We also seek
comments on the use of these fees.

Network Adequacy (§ 800.109)

We are proposing to add that an MSP
issuer must also comply with any
additional standards related to provider
directories set by HHS for QHP issuers.

Accreditation (§800.111)

We revised the reference to the
specific section in the Code of Federal
Regulations to 45 CFR 156.275(a)(1) to
be more precise.

Level Playing Field (§ 800.115)

We revised the regulatory text to
clarify that all the areas listed under
section 1324 of the Affordable Care Act
are subject to § 800.114. In addition, we
are making a technical correction to
§800.114(1) to change a reference to 45
CFR part 162 to 45 CFR part 164.

C. Subpart D—Application and
Contracting Procedures

Application Process (§ 800.301)

In §800.301, OPM provided that
health insurance issuers may submit
applications to OPM for participation in
the MSP Program. If OPM decided not
to consider new applications for the
upcoming year, it would issue a notice
indicating so. This section also specified
that applications would meet the form,
manner, and timeframes prescribed by
OPM.

The edit to §800.301(a) is a technical
correction that more accurately
describes that OPM determines annually
whether new issuer applications should
be considered to participate in the MSP
Program. This correction is meant to
distinguish new applications from
renewal applications. OPM’s discretion
over whether to consider issuer
applications pertains to new issuers that
want to apply to participate in the MSP
Program for the first time. Issuers that
already participate in the MSP Program,
and would like to continue
participating, may submit a renewal
application to OPM on an annual basis.
OPM will determine annually whether a
renewal application is required.

MSP Contracting (§ 800.303)

In §800.303, OPM provided that an
applicant must execute a contract with
OPM to become an MSP issuer; that
OPM would establish a standard
contract for the MSP Program; that OPM
and an applicant would negotiate
premiums for each plan year; that OPM
would review for approval an
applicant’s benefit packages; that OPM
may negotiate additional contractual
terms and conditions; and that MSP
issuers would be certified to offer MSP
coverage on Exchanges.

The edit to § 800.303(f) is a technical
correction to clarify that the MSP
Program contract specifies that OPM
certifies the MSP options that are
authorized to provide coverage. We also
propose a technical correction to
§800.303(f)(2) consistent with the edit
to (f)(1) to provide that MSP options
must be certified in order to be offered
on an Exchange. These edits more
accurately describe the information that
is reflected in the MSP Program contract
with respect to OPM’s certification
process.

Nonrenewal (§ 800.306)

The proposed language for
§800.306(a) serves to clarify two
different nonrenewal concepts. The
term “nonrenewal” as described in the
current rule more accurately describes
nonrenewal of an MSP Program contract
because it pertains to the MSP issuer.
Therefore, we propose the term
“nonrenewal of contract” to clarify this
concept. Additionally, there are
instances where a State-level issuer may
choose not to renew its participation in
the MSP Program contract, even though
the MSP issuer (of which the State-level
issuer is a part) will continue to contract
with OPM. The current regulatory
language does not contemplate this
latter concept. Therefore, we propose
the term ‘“nonrenewal of participation”
to describe such concept. By

distinguishing the two types of
nonrenewal, the rule will better align
with the terms described in the MSP
Program contract, which already
distinguishes these concepts. Despite
this distinction, the notice requirements
and MSP issuer responsibilities as
provided in subsections (b) and (c)
respectively, are still applicable. In
subsection § 300.306(c), with respect to
providing notice of termination to
enrollees, we propose to reference
§800.404(d) instead of duplicating the
explanation of the requirements in this
section. This will ensure consistency
across the MSP Program.

D. Subpart E—Compliance
Contract Performance (§ 800.401)

In addition to other MSP contract
performance requirements, § 800.401
paragraphs (b)(5)-(6), (c), and (d) require
an MSP issuer to perform its obligations
under an MSP Program contract using
prudent business practices that
emphasize ethical standards and
compliance with OPM directives and
other applicable laws, regulations, and
MSP contract provisions. The section
prohibits fraud, waste, abuse, and
deceptive business practices. It also
requires an MSP issuer to adjudicate
claims promptly and maintain a system
that accurately accounts for costs
occurring under the MSP Program.
Although this section lists numerous
prudent and poor business practices, we
did not intend them to be exhaustive. In
addition, because industry standards
and State markets are evolving
constantly, we address business practice
standards in each MSP Program
contract. Therefore, we are clarifying
that OPM will consider an MSP issuer’s
specific circumstances and facts in
using its discretion to determine if an
MSP issuer has fulfilled its obligations
pursuant to this section. We seek
comment on these issues.

Contract Quality Assurance (§ 800.402)

OPM proposes corrections to
§ 800.402 paragraphs (b) and (c). In
paragraph (b), OPM proposes to clarify
that it “may,” instead of “will,”
periodically evaluate a contractor’s
system of internal controls. OPM also
clarifies in paragraph (b) that it will
only acknowledge in writing when the
contractor’s system of internal controls
is inconsistent with the MSP Program
contract requirements. In paragraph (c),
OPM will correct a drafting error and
clarify that MSP issuers must comply
with the performance standards issued
“pursuant” to this section.
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Compliance Actions (§ 800.404)

OPM proposes to make technical edits
to § 800.404 paragraphs (a), (b), (c) and
(d). In paragraph (a)(4), we clarify that
OPM may initiate a compliance action
for violations of law or regulation as
OPM may determine, “including
pursuant to its authority under
§§800.102 and 800.114.” This revision
more accurately reflects OPM’s
approach to enforcement and
compliance.

In paragraph (b), we clarify that OPM
may withdraw certification of the MSP
option or options for noncompliance
with applicable law or the MSP
contract. Consistent with new paragraph
800.306(a)(2), we add “nonrenewal of
participation” as a compliance action.
Accordingly, we renumber the two
subsequent compliance actions. We also
revised ‘“Nonrenewal of the MSPP
contract” to “Nonrenewal of contract”
to be consistent with the term as defined
in new paragraph 800.306(a)(1). We
revise paragraph (c)(2) to include
nonrenewal of participation as a
compliance action for which OPM must
notify the MSP issuer of its right to
reconsideration.

Paragraph (d) requires an MSP issuer
to comply with State and Exchange
requirements regarding termination of a
plan when an MSP Program contract is
terminated or when OPM withdraws
certification. Absent State or Exchange
requirements, the MSP issuer must
provide enrollees 90 days’ notice. If a
State or Exchange has a requirement to
provide enrollees notice of more than 90
days, then the MSP issuer must comply
with that standard. We clarify that these
requirements are triggered in the event
that one of the following occurs: The
MSP Program contract is terminated,
OPM withdraws certification of an MSP
option, or if a State-level issuer’s
participation is not renewed.

Reconsideration of Compliance Actions
(§800.405)

OPM proposes technical edits and
corrections to section 800.405. Section
800.405 describes the compliance
actions for which the MSP issuer may
request reconsideration. We correct
paragraph (a)(1) to reflect that an MSP
issuer may request reconsideration upon
withdrawal of certification of the MSP
option or options offered on an
Exchange. Consistent with the approach
800.404(b), we revise (a)(2) to allow an
MSP issuer to request reconsideration of
the nonrenewal of participation of a
State-level issuer. We renumber the
subsequent paragraphs accordingly.

E. Subpart G—Miscellaneous

Consumer Choice With Respect to
Certain Services (§800.602)

Section 1334(a)(6) of the Affordable
Care Act requires OPM to contract with
at least one MSP issuer that excludes
coverage of abortion services, except in
the case of rape or incest, or when the
life of the woman would be endangered.
In the MSP Program final rule, we
codified the statutory language and
provided sub-regulatory guidance to
MSP issuer applicants on how to meet
this requirement in their benefit
proposals.

For the 2014 and 2015 plan years,
OPM operationalized this policy by
requiring each MSP issuer to offer at
least one silver MSP option and one
gold MSP option that excludes these
services in each State in which it was
under contract. MSP issuers also had
discretion to cover these services if the
issuer offered additional MSP options
on the Exchange.

Consumers, State regulators, and
other stakeholders expressed to OPM
the desire to have greater transparency
with regard to MSP options that exclude
non-excepted abortion services.26
Section 2715 of the PHS Act requires
group health plans and health insurance
issuers of group or individual health
insurance coverage to provide “a
summary of benefits and coverage
explanation that accurately describes
the benefits and coverage under the
applicable plan or coverage to
applicants, enrollees, and policyholders
or certificate holders.” 27 MSP issuers
are required to notify consumers who
purchase an MSP option that covers
non-excepted abortion services of such
coverage as part of the SBC at time of
enrollment.28

We are proposing to add a new
paragraph (c) to § 800.602 that would
require an MSP issuer to provide
disclosure of coverage or exclusion of
this benefit before a consumer enrolls in
an MSP option. In addition, OPM will
reserve the authority to review and
approve these MSP notices and
materials. OPM requests comments on
the form and manner for the disclosure.
Note that the question of how this
coverage should be disclosed is not
unique to MSP options; the Departments
of Health and Human Services, Labor,
and Treasury intend to issue guidance
on the Summary of Benefits and
Coverage in the future.

26 These are services for which Federal funding is
prohibited.

27 PHS Act section 2715(a) (2012).

2845 CFR 156.280(f).

Disclosure of Information (§ 800.603)

In order to effectively implement and
operationalize the MSP Program, there
may be circumstances in which OPM
would share information with State
entities, including State Departments of
Insurance and Exchanges. The sharing
of information is intended to keep such
entities informed and to reflect OPM’s
approach to compliance. The addition
of this new section clarifies that OPM
may use its discretion and authority to
disclose information to such State
entities. In all cases, OPM will adhere
to any applicable privacy and security
standards for the disclosure of such
information.

Technical Changes to 45 CFR Part 800

In addition to the changes proposed
for the specific sections of the
regulation, we also propose technical
corrections to streamline the use of
“MSP” throughout the rules. The
changes are not substantive to our
policy. These changes apply to all
sections and include the following:

e “MSPP” will be replaced with
“MSP Program;”’

e “MSPP issuer” will be replaced
with “MSP issuer;”

e “MSP” will be replaced with “MSP
option” when referring to the plan that
makes up the specific package of
benefits and associated cost-sharing;
and

e “MSPP contract” will be replaced
with “MSP Program contract.”

IV. Regulatory Impact Analysis

OPM has examined the impact of this
proposed rule as required by Executive
Order 12866 on Regulatory Planning
and Review (September 30, 1993) and
Executive Order 13563 on Improving
Regulation and Regulatory Review
(January 18, 2011). Executive Orders
12866 and 13563 direct agencies to
assess all costs and benefits of available
regulatory alternatives and, if regulation
is necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
must be prepared for major rules with
economically significant effects ($100
million or more in any 1 year adjusted
for inflation). Section 3(f) of Executive
Order 12866 defines a “‘significant
regulatory action” as an action that is
likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more in any
one year or adversely affect in a material
way a sector of the economy,
productivity, competition, jobs, the
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environment, public health or safety, or
State, local, or tribal government or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.

OPM will continue to generally
operate the MSP Program as it
previously had in plan year 2014. The
regulatory changes in this proposed rule
are for purposes of policy clarification
and any proposed changes will have
minimal impact on the administration
of the Program. Administrative costs of
the rule are generated both within OPM
and by issuers offering MSP options.
The costs that MSP issuers may incur
are the same as those of QHPs and, as
stated in 45 CFR part 156, will include:
Accreditation, network adequacy
standards, and quality improvement
strategy reporting. The costs associated
with MSP certification offset the costs
that issuers would face were they to be
certified by the State, or HHS on behalf
of the State, to offer QHPs through the
Exchange. For the 2014 plan year, there
are approximately 371,000 enrolled in
MSP options and with an estimated
average monthly premium of $350,
premiums collected by MSP issuers for
consumers enrolled in MSP options is
are approximately $1.4 billion this year.
While the overall regulation and
Program have a significant economic
impact, this proposed rule provides for
no substantial changes to the Program
and will not be economically
significant. The economic impact of this
rule is not expected exceed the $100
million threshold; we therefore do not
assess costs and benefits as required by
the Executive Order.

V. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. chapter 35; see 5 CFR part
1320) requires that the U.S. Office of
Management and Budget (OMB)
approve all collections of information
by a Federal agency from the public
before they can be implemented.
Respondents are not required to respond
to any collection of information unless
it displays a current valid OMB control
number. OPM is not proposing any
additional collections from MSP issuers
or applicants seeking to become MSP
issuers in this proposed rule. OPM
continues to expect fewer than ten
responsible entities to respond to all of

the collections noted above. For that
reason alone, the existing collections are
exempt from the Paperwork Reduction
Act under 44 U.S.C. 3502(3)(A)(i).

VI. Regulatory Flexibility Act

The Regulatory Flexibility Act
(RFA) 29 requires agencies to prepare an
initial regulatory flexibility analysis to
describe the impact of the proposed rule
on small entities, unless the head of the
agency can certify that the rule would
not have a significant economic impact
on a substantial number of small
entities. The RFA generally defines a
“small entity” as—(1) a proprietary firm
meeting the size standards of the Small
Business Administration (SBA); (2) a
not-for-profit organization that is not
dominant in its field; or (3) a small
government jurisdiction with a
population of less than 50,000. States
and individuals are not included in the
definition of “small entity.”

The RFA requires agencies to analyze
options for regulatory relief of small
businesses, if a proposed rule has a
significant impact on a substantial
number of small entities. For purposes
of the RFA, small entities include small
businesses, small non-profit
organizations, and small government
jurisdictions. Small businesses are those
with sizes below thresholds established
by the SBA. With respect to health
insurers, the SBA size standard is $7.0
million in annual receipts.30

OPM does not think that small
businesses with annual receipts less
than $7.0 million would likely have
sufficient economies of scale to become
MSP issuers or be part of a group of
MSP issuers. Similarly, while the
Director must enter into an MSP
Program contract with at least one non-
profit entity, OPM does not think that
small non-profit organizations would
likely have sufficient economies of scale
to become MSP issuers or be part of a
group of MSP issuers.

OPM does not think that this
proposed rule would have a significant
economic impact on a substantial
number of small businesses with annual
receipts less than $7.0 million, because
there are only a few health insurance
issuers that could be considered small
businesses. Moreover, while the
Director must enter into an MSP

295 U.S.C. 601 et seq.

30 According to the SBA size standards, entities
with average annual receipts of $7 million or less
would be considered small entities for North
American Industry Classification System (NAICS)
Code 524114 (Direct Health and Medical Insurance
Carriers) (for more information, see “Table of Size
Standards Matched To North American Industry
Classification System Codes,” effective March 26,
2012, U.S. Small Business Administration, available
at http://www.sba.gov).

contract with at least one non-profit
entity, OPM does not think that this
proposed rule would have a significant
economic impact on a substantial
number of small non-profit
organizations, because few health
insurance issuers are small non-profit
organizations.

OPM incorporates by reference
previous analysis by HHS, which
provides some insight into the number
of health insurance issuers that could be
small entities. Particularly, as discussed
by HHS in the Medical Loss Ratio
interim final rule (75 FR 74918), few, if
any, issuers are small enough to fall
below the size thresholds for small
business established by the SBA. In that
rule, HHS used a data set created from
2009 NAIC Health and Life Blank
annual financial statement data to
develop an updated estimate of the
number of small entities that offer
comprehensive major medical coverage
in the individual and group markets.
For purposes of that analysis, HHS used
total Accident and Health earned
premiums as a proxy for annual
receipts. HHS estimated that there are
28 small entities with less than $7
million in accident and health earned
premiums offering individual or group
comprehensive major medical coverage.
OPM concurs with this HHS analysis,
and, thus, does not think that this
proposed rule would have a significant
economic impact on a substantial
number of small entities.

Based on the foregoing, OPM is not
preparing an analysis for the RFA
because OPM has determined, and the
Director certifies, that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

VII. Unfunded Mandates

Section 202 of the Unfunded
Mandates Reform Act of 1995
(UMRA) 31 requires that agencies assess
anticipated costs and benefits and take
certain other actions before issuing a
proposed rule (and subsequent final
rule) that includes any Federal mandate
that may result in expenditures in any
one year by a State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million in 1995
dollars, updated annually for inflation.
In 2014, that threshold is approximately
$141 million. UMRA does not address
the total cost of a rule. Rather, it focuses
on certain categories of costs, mainly
those “Federal mandate” costs resulting
from: (1) Imposing enforceable duties on
State, local, or tribal governments, or on
the private sector; or (2) increasing the

31Public Law 104—4.
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stringency of conditions in, or
decreasing the funding of, State, local,
or tribal governments under entitlement
programs.

This proposed rule does not place any
Federal mandates on State, local, or
Tribal governments, or on the private
sector. This proposed rule would
modify the MSP Program, a voluntary
federal program that provides health
insurance issuers the opportunity to
contact with OPM to offer MSP options
on the Exchanges. Section 3 of UMRA
excludes from the definition of “Federal
mandate” duties that arise from
participation in a voluntary Federal
program. Accordingly, no analysis
under UMRA is required.

VIII. Federalism

Executive Order 13132 outlines
fundamental principles of federalism,
and requires the adherence to specific
criteria by Federal agencies in the
process of their formulation and
implementation of policies that have
“substantial direct effects” on the
States, the relationship between the
national government and States, or on
the distribution of power and
responsibilities among the various
levels of government. Federal agencies
promulgating regulations that have
these federalism implications must
consult with State and local officials,
and describe the extent of their
consultation and the nature of the
concerns of State and local officials in
the preamble to the regulation.

This proposed regulation has
federalism implications, because it has
direct effects on the States, the
relationship between the national
government and States, or on the
distribution of power and
responsibilities among various levels of
government. In particular, under
§800.114, OPM may deem a State law
to be inconsistent with section 1334 of
the Affordable Care Act, and, thus,
inapplicable to an MSP option or MSP
issuer. However, in OPM’s view, the
federalism implications of this proposed
regulation are substantially mitigated
because, OPM expects that the vast
majority of States have laws that are
consistent with section 1334 of the
Affordable Care Act. Furthermore,
§800.116 sets forth a process for dispute
resolution if a State seeks to challenge
OPM'’s determination that a State law is
inapplicable to an MSP option or MSP
issuer.

In compliance with the requirement
of Executive Order 13132 that agencies
examine closely any policies that may
have federalism implications or limit
the policy making discretion of the
States, OPM has engaged in efforts to

consult with and work cooperatively
with affected State and local officials,
including attending meetings of the
NAIC and consulting with State
insurance officials on an individual
basis. It is expected OPM will continue
act in a similar fashion in enforcing the
Affordable Care Act requirements.
Throughout the process of
administering the MSP Program and
developing this proposed regulation,
OPM has attempted to balance the
States’ interests in regulating health
insurance issuers, and the statutory
requirement to provide two MSP
options in all Exchanges in the every
States and the District of Columbia. By
doing so, it is OPM’s view that it has
complied with the requirements of
Executive Order 13132.

Pursuant to the requirements set forth
in section 8(a) of Executive Order
13132, and by the signature affixed to
this proposed regulation, OPM certifies
that it has complied with the
requirements of Executive Order 13132
for the attached regulation in a
meaningful and timely manner.

List of Subjects in 45 CFR Part 800

Administrative practice and
procedure, Health facilities, Health
insurance, Health professions, Reporting
and recordkeeping requirements.

Office of Personnel Management.
Katherine Archuleta,
Director.

Accordingly, the U.S. Office of
Personnel Management is proposing to
revise part 800 to title 45, Code of
Federal Regulations, as follows:

PART 800—MULTI-STATE PLAN
PROGRAM

Subpart A—General Provisions and
Definitions

Sec.
800.10 Basis and scope.
800.20 Definitions.

Subpart B—Multi-State Plan Program Issuer
Requirements

800.101
800.102
800.103
800.104

General requirements.
Compliance with Federal law.
Authority to contract with issuers.
Phased expansion, etc.

800.105 Benefits.

800.106 Cost-sharing limits, advance
payments of premium tax credits, and
cost-sharing reductions.

800.107 Levels of coverage.

800.108 Assessments and user fees.

800.109 Network adequacy.

800.110 Service area.

800.111 Accreditation requirement.

800.112 Reporting requirements.

800.113 Benefit plan material or
information.

800.114 Compliance with applicable State
law.

800.115 Level playing field.
800.116 Process for dispute resolution.

Subpart C—Premiums, Rating Factors,
Medical Loss Ratios, and Risk Adjustment

800.201
800.202

General requirements.

Rating factors.

800.203 Medical loss ratio.

800.204 Reinsurance, risk corridors, and
risk adjustment.

Subpart D—Application and Contracting
Procedures

800.301 Application process.

800.302 Review of applications.
800.303 MSP Program contracting.
800.304 Term of the contract.

800.305 Contract renewal process.
800.306 Nonrenewal.

Subpart E—Compliance

800.401 Contract performance.

800.402 Contract quality assurance.

800.403 Fraud and abuse.

800.404 Compliance actions.

800.405 Reconsideration of compliance
actions.

Subpart F—Appeals by Enrollees of Denials

of Claims for Payment or Service

800.501 General requirements.

800.502 MSP issuer internal claims and
appeals.

800.503 External review.

800.504 Judicial review.

Subpart G—Miscellaneous

800.601 Reservation of authority.

800.602 Consumer choice with respect to
certain services.

800.603 Disclosure of information.

Authority: Sec. 1334 of Pub. L. 111-148,
124 Stat. 119; Pub. L. 111-152, 124 Stat. 1029
(42 U.S.C. 18054).

Subpart A—General Provisions and
Definitions

§800.10 Basis and scope.

(a) Basis. This part is based on the
following sections of title I of the
Affordable Care Act:

1001. Amendments to the Public
Health Service Act.

1302. Essential Health Benefits
Requirements.

1311. Affordable Choices of Health
Benefit Plans.

1324. Level Playing Field.

1334. Multi-State Plans.

1341. Transitional Reinsurance
Program for Individual Market in Each
State.

1342. Establishment of Risk Corridors
for Plans in Individual and Small Group
Markets.

1343. Risk Adjustment.

(b) Scope. This part establishes
standards for health insurance issuers to
contract with the United States Office of
Personnel Management (OPM) to offer
Multi-State Plan (MSP) options to
provide health insurance coverage on
Exchanges for each State. It also
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establishes standards for appeal of a
decision by OPM affecting the issuer’s
participation in the MSP Program and
standards for an enrollee in an MSP
option to appeal denials of payment or
services by an MSP issuer.

§800.20 Definitions.

For purposes of this part:

Actuarial value (AV) has the meaning
given that term in 45 CFR 156.20.

Affordable Care Act means the Patient
Protection and Affordable Care Act
(Pub. L. 111-148), as amended by the
Health Care and Education
Reconciliation Act of 2010 (Pub. L. 111-
152).

Applicant means an issuer or group of
issuers that has submitted an
application to OPM to be considered for
participation in the Multi-State Plan
Program.

Benefit plan material or information
means explanations or descriptions,
whether printed or electronic, that
describe a health insurance issuer’s
products. The term does not include a
policy or contract for health insurance
coverage.

Cost sharing has the meaning given
that term in 45 CFR 155.20.

Director means the Director of the
United States Office of Personnel
Management.

EHB-benchmark plan has the meaning
given that term in 45 CFR 156.20.

Exchange means a governmental
agency or non-profit entity that meets
the applicable requirements of 45 CFR
part 155 and makes qualified health
plans (QHPs) and MSP options available
to qualified individuals and qualified
employers. Unless otherwise identified,
this term refers to State Exchanges,
regional Exchanges, subsidiary
Exchanges, and a Federally-facilitated
Exchange.

Federal Employees Health Benefits
Program or FEHB Program means the
health benefits program administered by
the United States Office of Personnel
Management pursuant to chapter 89 of
title 5, United States Code.

Group of issuers means:

(1) A group of health insurance
issuers that are affiliated either by
common ownership and control or by
common use of a nationally licensed
service mark (as defined in this section);
or

(2) An affiliation of health insurance
issuers and an entity that is not an
issuer but that owns a nationally
licensed service mark (as defined in this
section).

Health insurance coverage means
benefits consisting of medical care
(provided directly, through insurance or
reimbursement, or otherwise) under any

hospital or medical service policy or
certificate, hospital or medical service
plan contract, or health maintenance
organization contract offered by a health
insurance issuer. Health insurance
coverage includes group health
insurance coverage, individual health
insurance coverage, and short-term,
limited duration insurance.

Health insurance issuer or issuer
means an insurance company, insurance
service, or insurance organization
(including a health maintenance
organization) that is required to be
licensed to engage in the business of
insurance in a State and that is subject
to State law that regulates insurance
(within the meaning of section 514(b)(2)
of the Employee Retirement Income
Security Act (ERISA)). This term does
not include a group health plan as
defined in 45 CFR 146.145(a).

HHS means the United States
Department of Health and Human
Services.

Level of coverage means one of four
standardized actuarial values of plan
coverage as defined by section
1302(d)(1) of the Affordable Care Act.

Licensure means the authorization
obtained from the appropriate State
official or regulatory authority to offer
health insurance coverage in the State.

Multi-State Plan Program issuer or
MSP issuer means a health insurance
issuer or group of issuers (as defined in
this section) that has a contract with
OPM to offer health plans pursuant to
section 1334 of the Affordable Care Act
and meets the requirements of this part.

Multi-State Plan option or MSP option
means a discrete pairing of a package of
benefits with particular cost sharing
(which does not include premium rates
or premium rate quotes) that is offered
pursuant to a contract with OPM
pursuant to section 1334 of the
Affordable Care Act and meets the
requirements of 45 CFR part 800.

Multi-State Plan Program or MSP
Program means the program
administered by OPM pursuant to
section 1334 of the Affordable Care Act.

Nationally licensed service mark
means a word, name, symbol, or device,
or any combination thereof, that an
issuer or group of issuers uses
consistently nationwide to identify
itself.

Non-profit entity means:

(1) An organization that is
incorporated under State law as a non-
profit entity and licensed under State
law as a health insurance issuer; or

(2) A group of health insurance
issuers licensed under State law, a
substantial portion of which are
incorporated under State law as non-
profit entities.

OPM means the United States Office
of Personnel Management.

Percentage of total allowed cost of
benefits has the meaning given that term
in 45 CFR 156.20.

Plan year means a consecutive 12-
month period during which a health
plan provides coverage for health
benefits. A plan year may be a calendar
year or otherwise.

Prompt payment means a requirement
imposed on a health insurance issuer to
pay a provider or enrollee for a claimed
benefit or service within a defined time
period, including the penalty or
consequence imposed on the issuer for
failure to meet the requirement.

Qualified Health Plan or QHP means
a health plan that has in effect a
certification that it meets the standards
described in subpart C of 45 CFR part
156 issued or recognized by each
Exchange through which such plan is
offered pursuant to the process
described in subpart K of 45 CFR part
155.

Rating means the process, including
rating factors, numbers, formulas,
methodologies, and actuarial
assumptions, used to set premiums for
a health plan.

Secretary means the Secretary of the
Department of Health and Human
Services.

SHOP means a Small Business Health
Options Program operated by an
Exchange through which a qualified
employer can provide its employees and
their dependents with access to one or
more qualified health plans (QHPs).

Silver plan variation has the meaning
given that term in 45 CFR 156.400.

Small employer means, in connection
with a group health plan with respect to
a calendar year and a plan year, an
employer who employed an average of
at least one but not more than 100
employees on business days during the
preceding calendar year and who
employs at least one employee on the
first day of the plan year. In the case of
plan years beginning before January 1,
2016, a State may elect to define small
employer by substituting “50
employees” for “100 employees.”

Standard plan has the meaning given
that term in 45 CFR 156.400.

State Insurance Commissioner means
the commissioner or other chief
insurance regulatory official of a State.

State means each of the 50 States or
the District of Columbia.

State-level issuer means a health
insurance issuer designated by the
Multi-State Plan (MSP) issuer to offer an
MSP option or MSP options. The State-
level issuer may offer health insurance
coverage through an MSP option in all
or part of one or more States.



69812 Federal Register/Vol.

79, No. 226 /Monday, November 24,

2014 /Proposed Rules

Subpart B—Multi-State Plan Program
Issuer Requirements

§800.101 General requirements.

An MSP issuer must:

(a) Licensed. Be licensed as a health
insurance issuer in each State where it
offers health insurance coverage;

(b) Contract with OPM. Have a
contract with OPM pursuant to this part;
(c) Required levels of coverage. Offer
levels of coverage as required by

§800.107;

(d) Eligibility and enrollment. MSP
options and MSP issuers must meet the
same requirements for eligibility,
enrollment, and termination of coverage
as those that apply to QHPs and QHP
issuers pursuant to 45 CFR part 155,
subparts D, E, and H, and 45 CFR
156.250, 156.260, 156.265, 156.270, and
156.285;

(e) Applicable to each MSP issuer.
Ensure that each of its MSP options
meets the requirements of this part;

(f) Compliance. Comply with all
standards set forth in this part;

(g) OPM direction and other legal
requirements. Timely comply with OPM
instructions and directions and with
other applicable law; and

(h) Other requirements. Meet such
other requirements as determined
appropriate by OPM, in consultation
with HHS, pursuant to section
1334(b)(4) of the Affordable Care Act.

(i) Non-discrimination. MSP options
and MSP issuers must comply with
applicable Federal and State non-
discrimination laws, including the
standards set forth in 45 CFR 156.125
and 156.200(e).

§800.102 Compliance with Federal law.

(a) Public Health Service Act. As a
condition of participation in the MSP
Program, an MSP issuer must comply
with applicable provisions of part A of
title XXVII of the PHS Act. Compliance
shall be determined by the Director.

(b) Affordable Care Act. As a
condition of participation in the MSP
Program, an MSP issuer must comply
with applicable provisions of title I of
the Affordable Care Act. Compliance
shall be determined by the Director.

§800.103 Authority to contract with
issuers.

(a) General. OPM may enter into
contracts with health insurance issuers
to offer at least two MSP options on
Exchanges and SHOPs in each State,
without regard to any statutes that
would otherwise require competitive
bidding.

(b) Non-profit entity. In entering into
contracts with health insurance issuers
to offer MSP options, OPM will enter

into a contract with at least one non-
profit entity as defined in § 800.20.

(c) Group of issuers. Any contract to
offer MSP options may be with a group
of issuers as defined in § 800.20.

(d) Individual and group coverage.
The contracts will provide for
individual health insurance coverage
and for group health insurance coverage
for small employers.

§800.104 Phased expansion, etc.

(a) Phase-in. OPM may enter into a
contract with a health insurance issuer
to offer MSP options if the health
insurance issuer agrees that:

(1) With respect to the first year for
which the health insurance issuer offers
MSP options, the health insurance
issuer will offer MSP options in at least
60 percent of the States;

(2) With respect to the second such
year, the health insurance issuer will
offer the MSP options in at least 70
percent of the States;

(3) With respect to the third such
year, the health insurance issuer will
offer the MSP options in at least 85
percent of the States; and

(4) With respect to each subsequent
year, the health insurance issuer will
offer the MSP options in all States.

(b) Partial coverage within a State. (1)
OPM may enter into a contract with an
MSP issuer even if the MSP issuer’s
MSP options for a State cover fewer
than all the service areas specified for
that State pursuant to § 800.110.

(2) If an issuer offers both an MSP
option and QHP on the same Exchange,
an MSP issuer must offer MSP coverage
in a service area or areas that is equal
to the greater of:

(i) The QHP service area defined by
the issuer or,

(ii) The service area specified for that
State pursuant to § 800.110 covered by
the issuer’s QHP.

(c) Participation in SHOPs. (1) An
MSP issuer’s participation in the
Federally-facilitated SHOP must be
consistent with the requirements for
QHP issuers specified in 45 CFR
156.200(g).

(2) An MSP issuer must comply with
State standards governing participation
in State-based SHOPs, consistent with
§800.114. For these State-based SHOP
standards, OPM retains discretion to
allow an MSP issuer to phase-in SHOP
participation in States pursuant to
section 1334(e) of the Affordable Care
Act.

(d) Licensed where offered. OPM may
enter into a contract with an MSP issuer
who is not licensed in every State,
provided that the issuer is licensed in
every State where it offers MSP coverage
through any Exchanges in that State and

demonstrates to OPM that it is making
a good faith effort to become licensed in
every State consistent with the
timeframe in paragraph (a) of this
section.

§800.105 Benefits.

(a) Package of benefits. (1) An MSP
issuer must offer a package of benefits
that includes the essential health
benefits (EHB) described in section 1302
of the Affordable Care Act for each MSP
option within a State.

(2) The package of benefits referred to
in paragraph (a)(1) of this section must
comply with section 1302 of the
Affordable Care Act, as well as any
applicable standards set by OPM and
any applicable standards set by HHS.

(b) Package of benefits options. (1) An
MSP issuer must offer at least one
uniform package of benefits in each
State that is substantially equal to:

(i) The EHB-benchmark plan in each
State in which it operates; or

(ii) Any EHB-benchmark plan selected
by OPM under paragraph (c) of this
section.

(2) An issuer applying to participate
in the MSP Program may select either or
both of the package of benefits options
described in paragraph (b)(1) of this
section in its application. In each State,
the issuer may choose one EHB-
benchmark for each product it offers.

(3) An MSP issuer must comply with
any State standards relating to
substitution of benchmark benefits or
standard benefit designs.

(c) OPM selection of benchmark
plans. (1) The OPM-selected EHB-
benchmark plans are the three largest
Federal Employees Health Benefits
(FEHB) Program plan options, as
identified by HHS pursuant to section
1302(b) of the Affordable Care Act, and
as supplemented pursuant to paragraphs
(c)(2) through (c)(4) of this section.

(2) Any EHB-benchmark plan selected
by OPM under paragraph (c)(1) of this
section lacking coverage of pediatric
oral services or pediatric vision services
must be supplemented by the addition
of the entire category of benefits from
the largest Federal Employee Dental and
Vision Insurance Program (FEDVIP)
dental or vision plan options,
respectively, pursuant to 45 CFR
156.110(b) and section 1302(b) of the
Affordable Care Act.

(3) In all States where an MSP issuer
uses the OPM-selected EHB-benchmark
plan, the MSP issuer may manage
formularies around the needs of
anticipated or actual users, subject to
approval by OPM.

(4) An MSP issuer must follow State
definitions where the State specifically
defines the habilitative services category
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pursuant to 45 CFR 156.110(f) or any
Federal definitions where HHS
specifically defines habilitative services.
In the case of any State that does not
define this category and absent a clearly
applicable Federal definition, if any
OPM-selected EHB-benchmark plan
lacks coverage of habilitative services
and devices, OPM may determine what
habilitative services are to be included
in that EHB-benchmark plan.

(5) Any EHB-benchmark plan selected
by OPM under paragraph (c)(1) of this
section must include, for each State, any
State-required benefits enacted before
December 31, 2011, that are included in
the State’s EHB-benchmark plan as
described in paragraph (b)(1)(i) of this
section, or specific to the market in
which the plan is offered.

(d) OPM approval. An MSP issuer’s
package of benefits, including its
formulary, must be submitted for
approval by OPM, which will review a
package of benefits proposed by an MSP
issuer and determine if it is
substantially equal to an EHB-
benchmark plan described in paragraph
(b)(1) of this section, pursuant to
standards set forth by OPM and any
applicable standards set forth by HHS,
including 45 CFR 156.115, 156.122, and
156.125.

(e) State payments for additional
State-required benefits. If a State
requires that benefits in addition to the
benchmark package be offered to MSP
enrollees in that State, then pursuant to
section 1334(c)(2) of the Affordable Care
Act, the State must defray the cost of
such additional benefits by making
payments either to the enrollee or to the
MSP issuer on behalf of the enrollee.

§800.106 Cost-sharing limits, advance
payments of premium tax credits, and cost-
sharing reductions.

(a) Cost-sharing limits. For each MSP
option it offers, an MSP issuer must
ensure that the cost-sharing provisions
of the MSP option complies with
section 1302(c) of the Affordable Care
Act, as well as any applicable standards
set by OPM or HHS.

(b) Advance payments of premium tax
credits and cost-sharing reductions. For
each MSP option it offers, an MSP
issuer must ensure that an eligible
individual receives the benefit of
advance payments of premium tax
credits under section 36B of the Internal
Revenue Code and the cost-sharing
reductions under section 1402 of the
Affordable Care Act. An MSP issuer
must also comply with any applicable
standards set by OPM or HHS.

§800.107 Levels of coverage.

(a) Silver and gold levels of coverage
required. An MSP issuer must offer at
least one MSP option at the silver level
of coverage and at least one MSP option
at the gold level of coverage on each
Exchange in which the issuer is certified
to offer an MSP option pursuant to a
contract with OPM.

(b) Bronze or platinum metal levels of
coverage permitted. Pursuant to a
contract with OPM, an MSP issuer may
offer one or more MSP options at the
bronze level of coverage or the platinum
level of coverage, or both, on any
Exchange or SHOP in any State.

(c) Child-only plans. For each level of
coverage, the MSP issuer must offer a
child-only MSP options at the same
level of coverage as any health
insurance coverage offered to
individuals who, as of the beginning of
the plan year, have not attained the age
of 21.

(d) Plan variations for the reduction
or elimination of cost-sharing. An MSP
issuer must comply with section 1402 of
the Affordable Care Act, as well as any
applicable standards set by OPM or
HHS.

(e) OPM approval. An MSP issuer
must submit the levels of coverage plans
and plan variations to OPM for review
and approval by OPM.

§800.108 Assessments and user fees.

(a) Discretion to charge assessment
and user fees. Beginning in plan year
2015, OPM may require an MSP issuer
to pay an assessment or user fee as a
condition of participating in the MSP
Program.

(b) Determination of amount. The
amount of the assessment or user fee
charged by OPM for a plan year is the
amount determined necessary by OPM
to meet the costs of OPM’s functions
under the Affordable Care Act for a plan
year, including but not limited to such
functions as entering into contracts
with, certifying, recertifying,
decertifying, and overseeing MSP
options and MSP issuers for that plan
year. The amount of the assessment or
user fee charged by OPM will be offset
against the assessment or user fee
amount required by any State-based
Exchange or Federally-facilitated
Exchange such that the total of all
assessments and user fees paid by the
MSP issuer for the year for the MSP
option shall be no greater than nor less
than the amount of the assessment or
user fee paid by QHP issuers in that
State-based Exchange or Federally-
facilitated Exchange for that year.

(c) Process for collecting MSP
assessment or user fees. OPM may
require an MSP issuer to make payment

of the MSP Program assessment or user
fee amount directly to OPM, or may
establish other mechanisms for the
collection process.

§800.109 Network adequacy.

(a) General requirement. An MSP
issuer must ensure that the provider
network of each of its MSP options, as
available to all enrollees, meets the
following standards:

(1) Maintains a network that is
sufficient in number and types of
providers to assure that all services will
be accessible without unreasonable
delay;

(2) Is consistent with the network
adequacy provisions of section 2702(c)
of the Public Health Service Act; and

(3) Includes essential community
providers in compliance with 45 CFR
156.235.

(b) Provider directory. An MSP issuer
must make its provider directory for an
MSP option available to the Exchange
for publication online pursuant to
guidance from the Exchange and to
potential enrollees in hard copy, upon
request. In the provider directory, an
MSP issuer must identify providers that
are not accepting new patients. An MSP
issuer must also comply with any
additional standards related to provider
directories set by HHS for QHP issuers.

(c) OPM guidance. OPM will issue
guidance containing the criteria and
standards that it will use to determine
the adequacy of a provider network.

§800.110 Service area.

An MSP issuer must offer an MSP
option within one or more service areas
in a State defined by each Exchange
pursuant to 45 CFR 155.1055. If an
Exchange permits issuers to define their
service areas, an MSP issuer must obtain
OPM'’s approval for its proposed service
areas. Pursuant to § 800.104, OPM may
enter into a contract with an MSP issuer
even if the MSP issuer’s MSP options
for a State cover fewer than all the
service areas specified for that State.
MSP options will follow the same
standards for service areas for QHPs
pursuant to 45 CFR 155.1055.

§800.111 Accreditation requirement.

(a) General requirement. An MSP
issuer must be or become accredited
consistently with the requirements for
QHP issuers specified in section 1311 of
the Affordable Care Act and 45 CFR
156.275(a)(1).

(b) Release of survey. An MSP issuer
must authorize the accrediting entity
that accredits the MSP issuer to release
to OPM and to the Exchange a copy of
its most recent accreditation survey,
together with any survey-related
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information that OPM or an Exchange
may require, such as corrective action
plans and summaries of findings.

(c) Timeframe for accreditation. An
MSP issuer that is not accredited as of
the date that it enters into a contract
with OPM must become accredited
within the timeframe established by
OPM as authorized by 45 CFR 155.1045.

§800.112 Reporting requirements.

(a) OPM specification of reporting
requirements. OPM will specify the data
and information that must be reported
by an MSP issuer, including data
permitted or required by the Affordable
Care Act and such other data as OPM
may determine necessary for the
oversight and administration of the MSP
Program. OPM will also specify the
form, manner, processes, and frequency
for the reporting of data and
information. The Director may require
that MSP issuers submit claims payment
and enrollment data to facilitate OPM’s
oversight and administration of the MSP
Program in a manner similar to the
FEHB Program.

(b) Quality and quality improvement
standards. An MSP issuer must comply
with any standards required by OPM for
reporting quality and quality
improvement activities, including but
not limited to implementation of a
quality improvement strategy,
disclosure of quality measures to
enrollees and prospective enrollees,
reporting of pediatric quality measures,
and implementation of rating and
enrollee satisfaction surveys, which will
be similar to standards under section
1311(c)(1)(E), (H), and (I}, (c)(3), and
(c)(4) of the Affordable Care Act.

§800.113 Benefit plan material or
information.

(a) Compliance with Federal and State
law. An MSP issuer must comply with
Federal and State laws relating to
benefit plan material or information,
including the provisions of this section
and guidance issued by OPM specifying
its standards, process, and timeline for
approval of benefit plan material or
information.

(b) General standards for MSP
applications and notices. An MSP
issuer must provide all applications and
notices to enrollees in accordance with
the standards described in 45 CFR
155.205(c). OPM may establish
additional standards to meet the needs
of MSP enrollees.

(c) Accuracy. An MSP issuer is
responsible for the accuracy of its
benefit plan material or information.

(d) Truthful, not misleading, no
material omissions, and plain language.

All benefit plan material or information
must be:

(1) Truthful, not misleading, and
without material omissions; and

(2) Written in plain language, as
defined in section 1311(e)(3)(B) of the
Affordable Care Act.

(e) Uniform explanation of coverage
documents and standardized
definitions. An MSP issuer must comply
with the provisions of section 2715 of
the PHS Act and regulations issued to
implement that section.

(f) OPM review and approval of
benefit plan material or information.
OPM may request an MSP issuer to
submit to OPM benefit plan material or
information, as defined in § 800.20.
OPM reserves the right to review and
approve benefit plan material or
information to ensure that an MSP
issuer complies with Federal and State
laws, and the standards prescribed by
OPM with respect to benefit plan
material or information.

(g) Statement on certification by OPM.
An MSP issuer may include a statement
in its benefit plan material or
information that:

(1) OPM has certified the MSP option
as eligible to be offered on the
Exchange; and

(2) OPM monitors the MSP option for
compliance with all applicable law.

§800.114 Compliance with applicable
State law.

(a) Compliance with State law. An
MSP issuer must, with respect to each
of its MSP options, generally comply
with State law pursuant to section
1334(b)(2) of the Affordable Care Act.
However, the MSP options and MSP
issuers are not subject to State laws that:

(1) Are inconsistent with section 1334
of the Affordable Care Act or this part;

(2) Prevent the application of a
requirement of part A of title XXVII of
the PHS Act; or

(3) Prevent the application of a
requirement of title I of the Affordable
Care Act.

(b) Determination of inconsistency.
After consultation with the State and
HHS, OPM reserves the right to
determine, in its judgment, as
effectuated through an MSP Program
contract, these regulations, or OPM
guidance, whether the standards set
forth in paragraph (a) of this section are
satisfied with respect to particular State
laws.

§800.115 Level playing field.

An MSP issuer must, with respect to
each of its MSP options, meet the
following requirements in order to
ensure a level playing field, subject to
§800.114:

(a) Guaranteed renewal. Guarantee
that an enrollee can renew enrollment
in an MSP option in compliance with
sections 2703 and 2742 of the PHS Act;

(b) Rating. In proposing premiums for
OPM approval, use only the rating
factors permitted under section 2701 of
the PHS Act and State law;

(c) Preexisting conditions. Not impose
any preexisting condition exclusion and
comply with section 2704 of the PHS
Act;

(d) Non-discrimination. Comply with
section 2705 of the PHS Act;

(e) Quality improvement and
reporting. Comply with all Federal and
State quality improvement and
reporting requirements. Quality
improvement and reporting means
quality improvement as defined in
section 1311(h) of the Affordable Care
Act and quality improvement plans or
strategies required under State law, and
quality reporting as defined in section
2717 of the PHS Act and section 1311(g)
of the Affordable Care Act. Quality
improvement also includes activities
such as, but not limited to,
implementation of a quality
improvement strategy, disclosure of
quality measures to enrollees and
prospective enrollees, and reporting of
pediatric quality measures, which will
be similar to standards under section
1311(c)(1)(E), (H), and (I) of the
Affordable Care Act;

(f) Fraud and abuse. Comply with all
Federal and State fraud and abuse laws;
(g) Licensure. Be licensed in every
State in which it offers an MSP option;

(h) Solvency and financial
requirements. Comply with the solvency
standards set by each State in which it
offers an MSP option;

(i) Market conduct. Comply with the
market conduct standards of each State
in which it offers an MSP option;

(j) Prompt payment. Comply with
applicable State law in negotiating the
terms of payment in contracts with its
providers and in making payments to
claimants and providers;

(k) Appeals and grievances. Comply
with Federal standards under section
2719 of the PHS Act for appeals and
grievances relating to adverse benefit
determinations, as described in subpart
F of this part;

(1) Privacy and confidentiality.
Comply with all Federal and State
privacy and security laws and
requirements, including any standards
required by OPM in guidance or
contract, which will be similar to the
standards contained in 45 CFR part 164
and applicable State law; and

(m) Benefit plan material or
information. Comply with Federal and
State law, including § 800.113.
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§800.116 Process for dispute resolution.

(a) Determinations about applicability
of State law under section 1334(b)(2) of
the Affordable Care Act. In the event of
a dispute about the applicability to an
MSP option or MSP issuer of a State
law, the State may request that OPM
reconsider a determination that an MSP
option or MSP issuer is not subject to
such State law.

(b) Required demonstration. A State
making a request under paragraph (a) of
this section must demonstrate that the
State law at issue:

(1) Is not inconsistent with section
1334 of the Affordable Care Act or this
part;

(2) Does not prevent the application of
a requirement of part A of title XXVII of
the PHS Act; and

(3) Does not prevent the application of
a requirement of title I of the Affordable
Care Act.

(c) Request for review. The request
must be in writing and include contact
information, including the name,
telephone number, email address, and
mailing address of the person or persons
whom OPM may contact regarding the
request for review. The request must be
in such form, contain such information,
and be submitted in such manner and
within such timeframe as OPM may
prescribe.

(1) The requester may submit to OPM
any relevant information to support its
request.

(2) OPM may obtain additional
information relevant to the request from
any source as it may, in its judgment,
deem necessary. OPM will provide the
requester with a copy of any additional
information it obtains and provide an
opportunity for the requester to respond
(including by submission of additional
information or explanation).

(3) OPM will issue a written decision
within 60 calendar days after receiving
the written request, or after the due date
for a response under paragraph (c)(2) of
this section, whichever is later, unless a
different timeframe is agreed upon.

(4) OPM'’s written decision will
constitute final agency action that is
subject to review under the
Administrative Procedure Act in the
appropriate U.S. district court. Such
review is limited to the record that was
before OPM when OPM made its
decision.

Subpart C—Premiums, Rating Factors,
Medical Loss Ratios, and Risk
Adjustment

§800.201 General requirements.

(a) Premium negotiation. OPM will
negotiate annually with an MSP issuer,
on a State by State basis, the premiums

for each MSP option offered by that
issuer in that State. Such negotiations
may include negotiations about the cost-
sharing provisions of an MSP option.

(b) Duration. Premiums will remain in
effect for the plan year.

(c) Guidance on rate development.
OPM will issue guidance addressing
methods for the development of
premiums for the MSP Program. That
guidance will follow State rating
standards generally applicable in a
State, to the greatest extent practicable.

(d) Calculation of actuarial value. An
MSP issuer must calculate actuarial
value in the same manner as QHP
issuers under section 1302(d) of the
Affordable Care Act, as well as any
applicable standards set by OPM or
HHS.

(e) OPM rate review process. An MSP
issuer must participate in the rate
review process established by OPM to
negotiate rates for MSP options. The rate
review process established by OPM will
be similar to the process established by
HHS pursuant to section 2794 of the
PHS Act and disclosure and review
standards established under 45 CFR part
154.

(f) State effective rate review. With
respect to its MSP options, an MSP
issuer is subject to a State’s rate review
process, including a State’s Effective
Rate Review Program established by
HHS pursuant to section 2794 of the
PHS Act and 45 CFR part 154. In the
event HHS is reviewing rates for a State
pursuant to section 2794 of the PHS Act,
HHS will defer to OPM’s judgment
regarding the MSP options’ proposed
rate increase. If a State withholds
approval of an MSP option and OPM
determines, in its discretion, that the
State’s action would prevent OPM from
administrating the MSP Program, OPM
retains authority to make the final
decision to approve rates for
participation in the MSP Program,
notwithstanding the absence of State
approval.

(g) Single risk pool. An MSP issuer
must consider all enrollees in an MSP
option to be in the same risk pool as all
enrollees in all other health plans in the
individual market or the small group
market, respectively, in compliance
with section 1312(c) of the Affordable
Care Act, 45 CFR 156.80, and any
applicable Federal or State laws and
regulations implementing that section.

§800.202 Rating factors.

(a) Permissible rating factors. In
proposing premiums for each MSP
option, an MSP issuer must use only the
rating factors permitted under section
2701 of the PHS Act.

(b) Application of variations based on
age or tobacco use. Rating variations
permitted under section 2701 of the
PHS Act must be applied by an MSP
issuer based on the portion of the
premium attributable to each family
member covered under the coverage in
accordance with any applicable Federal
or State laws and regulations
implementing section 2701(a) of the
PHS Act.

(c) Age rating. For age rating, an MSP
issuer must use the ratio established by
the State in which the MSP option is
offered, if it is less than 3:1.

(1) Age bands. An MSP issuer must
use the uniform age bands established
under HHS regulations implementing
section 2701(a) of the PHS Act.

(2) Age curves. An MSP issuer must
use the age curves established under
HHS regulations implementing section
2701(a) of the PHS Act, or age curves
established by a State pursuant to HHS
regulations.

(d) Rating areas. An MSP issuer must
use the rating areas appropriate to the
State in which the MSP option is offered
and established under HHS regulations
implementing section 2701(a) if the PHS
Act.

(e) Tobacco rating. An MSP issuer
must apply tobacco use as a rating factor
in accordance with any applicable
Federal or State laws and regulations
implementing section 2701(a) of the
PHS Act.

(f) Wellness programs. An MSP issuer
must comply with any applicable
Federal or State laws and regulations
implementing section 2705 of the PHS
Act.

§800.203 Medical loss ratio.

(a) Required medical loss ratio. An
MSP issuer must attain:

(1) The medical loss ratio (MLR)
required under section 2718 of the PHS
Act and regulations promulgated by
HHS; and

(2) Any MSP-specific MLR that OPM
may set in the best interests of MSP
enrollees or that is necessary to be
consistent with a State’s requirements
with respect to MLR.

(b) Consequences of not attaining
required medical loss ratio. If an MSP
issuer fails to attain an MLR set forth in
paragraph (a) of this section, OPM may
take any appropriate action, including
but not limited to intermediate
sanctions, such as suspension of
marketing, decertifying an MSP option
in one or more States, or terminating an
MSP issuer’s contract pursuant to
§800.404.
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§800.204 Reinsurance, risk corridors, and
risk adjustment.

(a) Transitional reinsurance program.
An MSP issuer must comply with
section 1341 of the Affordable Care Act,
45 CFR part 153, and any applicable
Federal or State regulations under
section 1341 that set forth requirements
to implement the transitional
reinsurance program for the individual
market.

(b) Temporary risk corridors program.
An MSP issuer must comply with
section 1342 of the Affordable Care Act,
45 CFR part 153, and any applicable
Federal regulations under section 1342
that set forth requirements to implement
the risk corridor program.

(c) Risk adjustment program. An MSP
issuer must comply with section 1343 of
the Affordable Care Act, 45 CFR part
153, and any applicable Federal or State
regulations under section 1343 that set
forth requirements to implement the
risk adjustment program.

Subpart D—Application and
Contracting Procedures

§800.301 Application process.

(a) Acceptance of applications.
Without regard to 41 U.S.C. 6101(b)—(d),
or any other statute requiring
competitive bidding, OPM may consider
annual applications from health
insurance issuers, including groups of
health insurance issuers as defined in
§800.20, to participate in the MSP
Program. If OPM determines that it is
not beneficial for the MSP Program to
consider new issuer applications for an
upcoming year, OPM will issue a notice
to that effect. Each existing MSP issuer
may complete a renewal application
annually.

(b) Form and manner of applications.
An applicant must submit to OPM, in
the form and manner and in accordance
with the timeline specified by OPM, the
information requested by OPM for
determining whether an applicant meets
the requirements of this part.

§800.302 Review of applications.

(a) Determinations. OPM will
determine if an applicant meets the
requirements of this part. If OPM
determines that an applicant meets the
requirements of this part, OPM may
accept the applicant to enter into
contract negotiations with OPM to
participate in the MSP Program.

(b) Requests for additional
information. OPM may request
additional information from an
applicant before making a decision
about whether to enter into contract
negotiations with that applicant to
participate in the MSP Program.

(c) Declination of application. If, after
reviewing an application to participate
in the MSP Program, OPM declines to
enter into contract negotiations with the
applicant, OPM will inform the
applicant in writing of the reasons for
that decision.

(d) Discretion. The decision whether
to enter into contract negotiations with
a health insurance issuer who has
applied to participate in the MSP
Program is committed to OPM’s
discretion.

(e) Impact on future applications.
OPM’s declination of an application to
participate in the MSP Program will not
preclude the applicant from submitting
an application for a subsequent year to
participate in the MSP Program.

§800.303 MSP Program contracting.

(a) Participation in MSP Program. To
become an MSP issuer, the applicant
and the Director or the Director’s
designee must sign a contract that meets
the requirements of this part.

(b) Standard contract. OPM will
establish a standard contract for the
MSP Program.

(c) Premiums. OPM and the applicant
will negotiate the premiums for an MSP
option for each plan year in accordance
with the provisions of subpart C of this
part.

(d) Benefit packages. OPM must
approve the applicant’s benefit packages
for an MSP option.

(e) Additional terms and conditions.
OPM may elect to negotiate with an
applicant such additional terms,
conditions, and requirements that:

(1) Are in the interests of MSP
enrollees; or

(2) OPM determines to be appropriate.

(f) Certification to offer health
insurance coverage.

(1) For each plan year, an MSP
Program contract will specify MSP
options that OPM has certified, the
specific package of benefits authorized
to be offered on each Exchange, and the
premiums to be charged for each
package of benefits on each Exchange.

(2) An MSP issuer may not offer an
MSP option on an Exchange unless its
MSP Program contract with OPM
includes a certification authorizing the
MSP issuer to offer the MSP option on
that Exchange in accordance with
paragraph (f)(1) of this section.

§800.304 Term of the contract.

(a) Term of a contract. The term of the
contract will be specified in the MSP
Program contract and must be for a
period of at least the 12 consecutive
months defined as the plan year.

(b) Plan year. The plan year is a
consecutive 12-month period during

which an MSP option provides coverage
for health benefits. A plan year may be
a calendar year or otherwise.

§800.305 Contract renewal process.

(a) Renewal. To continue participating
in the MSP Program, an MSP issuer
must provide to OPM, in the form and
manner and in accordance with the
timeline prescribed by OPM, the
information requested by OPM for
determining whether the MSP issuer
continues to meet the requirements of
this part.

(b) OPM decision. Subject to
paragraph (c) of this section, OPM will
renew the MSP Program contract of an
MSP issuer who timely submits the
information described in paragraph (a).

(c) OPM discretion not to renew. OPM
may decline to renew the contract of an
MSP issuer if:

(1) OPM and the MSP issuer fail to
agree on premiums and benefits for an
MSP option for the subsequent plan

ear;

(2) The MSP issuer has engaged in
conduct described in § 800.404(a); or

(3) OPM determines that the MSP
issuer will be unable to comply with a
material provision of section 1334 of the
Affordable Care Act or this part.

(d) Failure to agree on premiums and
benefits. Except as otherwise provided
in this part, if an MSP issuer has
complied with paragraph (a) of this
section and OPM and the MSP issuer
fail to agree on premiums and benefits
for an MSP option on one or more
Exchanges for the subsequent plan year
by the date required by OPM, either
party may provide notice of nonrenewal
pursuant to § 800.306, or OPM may in
its discretion withdraw the certification
of that MSP option on the Exchange or
Exchanges for that plan year. In
addition, if OPM and the MSP issuer fail
to agree on benefits and premiums for
an MSP option on one or more
Exchanges by the date set by OPM and
in the event of no action (no notice of
nonrenewal or renewal) by either party,
the MSP Program contract will be
renewed and the existing premiums and
benefits for that MSP option on that
Exchange or Exchanges will remain in
effect for the subsequent plan year.

§800.306 Nonrenewal.

(a) Nonrenewal. Nonrenewal may
pertain to the MSP issuer or the State-
level issuer. The circumstances under
which nonrenewal may occur are:

(1) Nonrenewal of contract. As used
in this subpart and subpart E of this
part, “nonrenewal of contract” means a
decision by either OPM or an MSP
issuer not to renew an MSP Program
contract.
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(2) Nonrenewal of participation. As
used in this subpart and subpart E of
this part, ‘“nonrenewal of participation”
means a decision by OPM, an MSP
issuer, or a State-level issuer not to
renew a State-level issuer’s participation
in a MSP Program contract.

(b) Notice required. Either OPM or an
MSP issuer may decline to renew an
MSP Program contract by providing a
written notice of nonrenewal to the
other party.

(c) MSP issuer responsibilities. The
MSP issuer’s written notice of
nonrenewal must be made in
accordance with its MSP Program
contract with OPM. The MSP issuer also
must comply with any requirements
regarding the termination of a plan that
are applicable to a QHP offered on an
Exchange on which the MSP option was
offered, including a requirement to
provide advance written notice of
termination to enrollees. MSP issuers
shall provide written notice to enrollees
in accordance with § 800.404(d).

Subpart E—Compliance

§800.401 Contract performance.

(a) General. An MSP issuer must
perform an MSP Program contract with
OPM in accordance with the
requirements of section 1334 of the
Affordable Care Act and this part. The
MSP issuer must continue to meet such
requirements while under an MSP
Program contract with OPM.

(b) Specific requirements for issuers.
In addition to the requirements
described in paragraph (a) of this
section, each MSP issuer must:

(1) Have, in the judgment of OPM, the
financial resources to carry out its
obligations under the MSP Program;

(2) Keep such reasonable financial
and statistical records, and furnish to
OPM such reasonable financial and
statistical reports with respect to the
MSP option or the MSP issuer, as may
be requested by OPM;

(3) Permit representatives of OPM
(including the OPM Office of Inspector
General), the U.S. Government
Accountability Office, and any other
applicable Federal Government auditing
entities to audit and examine its records
and accounts that pertain, directly or
indirectly, to the MSP option at such
reasonable times and places as may be
designated by OPM or the U.S.
Government Accountability Office;

(4) Timely submit to OPM a properly
completed and signed novation or
change-of-name agreement in
accordance with subpart 42.12 of 48
CFR part 42;

(5) Perform the MSP Program contract
in accordance with prudent business

practices, as described in paragraph (c)
of this section; and

(6) Not perform the MSP Program
contract in accordance with poor
business practices, as described in
paragraph (d) of this section.

(c) Prudent business practices. OPM
will consider an MSP issuer’s specific
circumstances and facts in using its
discretion to determine compliance
with paragraph (b)(5) of this section. For
purposes of paragraph (b)(5) of this
section, prudent business practices
include, but are not limited to, the
following:

(1) Timely compliance with OPM
instructions and directives;

(2) Legal and ethical business and
health care practices;

(3) Compliance with the terms of the
MSP Program contract, regulations, and
statutes;

(4) Timely and accurate adjudication
of claims or rendering of medical
services;

(5) Operating a system for accounting
for costs incurred under the MSP
Program contract, which includes
segregating and pricing MSP option
medical utilization and allocating
indirect and administrative costs in a
reasonable and equitable manner;

(6) Maintaining accurate accounting
reports of costs incurred in the
administration of the MSP Program
contract;

(7) Applying performance standards
for assuring contract quality as outlined
at § 800.402; and

(8) Establishing and maintaining a
system of internal controls that provides
reasonable assurance that:

(i) The provision and payments of
benefits and other expenses comply
with legal, regulatory, and contractual
guidelines;

(ii) MSP funds, property, and other
assets are safeguarded against waste,
loss, unauthorized use, or
misappropriation; and

(iii) Data is accurately and fairly
disclosed in all reports required by
OPM.

(d) Poor business practices. OPM will
consider an MSP issuer’s specific
circumstances and facts in using its
discretion to determine compliance
with paragraph (b)(6) of this section. For
purposes of paragraph (b)(6) of this
section, poor business practices include,
but are not limited to, the following:

(1) Using fraudulent or unethical
business or health care practices or
otherwise displaying a lack of business
integrity or honesty;

(2) Repeatedly or knowingly
providing false or misleading
information in the rate setting process;

(3) Failing to comply with OPM
instructions and directives;

(4) Having an accounting system that
is incapable of separately accounting for
costs incurred under the contract and/
or that lacks the internal controls
necessary to fulfill the terms of the
contract;

(5) Failing to ensure that the MSP
issuer properly pays or denies claims,
or, if applicable, provides medical
services that are inconsistent with
standards of good medical practice; and

(6) Entering into contracts or
employment agreements with providers,
provider groups, or health care workers
that include provisions or financial
incentives that directly or indirectly
create an inducement to limit or restrict
communication about medically
necessary services to any individual
covered under the MSP Program.
Financial incentives are defined as
bonuses, withholds, commissions, profit
sharing or other similar adjustments to
basic compensation (e.g., service fee,
capitation, salary) which have the effect
of limiting or reducing communication
about appropriate medically necessary
services.

(e) Performance escrow account. OPM
may require MSP issuers to pay an
assessment into an escrow account to
ensure contract compliance and benefit
MSP enrollees.

§800.402 Contract quality assurance.

(a) General. This section prescribes
general policies and procedures to
ensure that services acquired under
MSP Program contracts conform to the
contract’s quality requirements.

(b) Internal controls. OPM may
periodically evaluate the contractor’s
system of internal controls under the
quality assurance program required by
the contract and will acknowledge in
writing if the system is inconsistent
with the requirements set forth in the
contract. OPM’s reviews do not
diminish the contractor’s obligation to
implement and maintain an effective
and efficient system to apply the
internal controls.

(c) Performance standards. (1) OPM
will issue specific performance
standards for MSP Program contracts
and will inform MSP issuers of the
applicable performance standards prior
to negotiations for the contract year.
OPM may benchmark its standards
against standards generally accepted in
the insurance industry. OPM may
authorize nationally recognized
standards to be used to fulfill this
requirement.

(2) MSP issuers must comply with the
performance standards issued pursuant
to this section.
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§800.403 Fraud and abuse.

(a) Program required. An MSP issuer
must conduct a program to assess its
vulnerability to fraud and abuse as well
as to address such vulnerabilities.

(b) Fraud detection system. An MSP
issuer must operate a system designed
to detect and eliminate fraud and abuse
by employees and subcontractors of the
MSP issuer, by providers furnishing
goods or services to MSP enrollees, and
by MSP enrollees.

(c) Submission of information. An
MSP issuer must provide to OPM such
information or assistance as may be
necessary for the agency to carry out the
duties and responsibilities, including
those of the Office of Inspector General
as specified in sections 4 and 6 of the
Inspector General Act of 1978 (5 U.S.C.
App.). An MSP issuer must provide any
requested information in the form,
manner, and timeline prescribed by
OPM.

§800.404 Compliance actions.

(a) Causes for OPM compliance
actions. The following constitute cause
for OPM to impose a compliance action
described in paragraph (b) of this
section against an MSP issuer:

(1) Failure by the MSP issuer to meet
the requirements set forth in
§800.401(a) and (b);

(2) An MSP issuer’s sustained failure
to perform the MSP Program contract in
accordance with prudent business
practices, as described in § 800.401(c);

(3) A pattern of poor conduct or
evidence of poor business practices
such as those described in § 800.401(d);
or

(4) Such other violations of law or
regulation as OPM may determine,
including pursuant to its authority
under §§800.102 and 800.114.

(b) Compliance actions. (1) OPM may
impose a compliance action against an
MSP issuer at any time during the
contract term if it determines that the
MSP issuer is not in compliance with
applicable law, this part, or the terms of
its contract with OPM.

(2) Compliance actions may include,
but are not limited to:

(i) Establishment and implementation
of a corrective action plan;

(ii) Imposition of intermediate
sanctions, such as suspensions of
marketing;

(ii1) Performance incentives;

(iv) Reduction of service area or areas;

(v) Withdrawal of the certification of
the MSP option or options offered on
one or more Exchanges;

(vi) Nonrenewal of participation;

(vii) Nonrenewal of contract; and

(viii) Withdrawal of approval or
termination of the MSP Program
contract.

(c) Notice of compliance action. (1)
OPM must notify an MSP issuer in
writing of a compliance action under
this section. Such notice must indicate
the specific compliance action
undertaken and the reason for the
compliance action.

(2) For compliance actions listed in
§ 800.404(b)(2)(v) through (b)(2)(viii),
such notice must include a statement
that the MSP issuer is entitled to request
a reconsideration of OPM’s
determination to impose a compliance
action pursuant to § 800.405.

(3) Upon imposition of a compliance
action listed in paragraphs (b)(2)(iv)
through (b)(2)(vii) of this section, OPM
must notify the State Insurance
Commissioner(s) and Exchange officials
in the State or States in which the
compliance action is effective.

(d) Notice to enrollees. If the contract
is terminated, if OPM withdraws
certification of an MSP option, or if a
State-level issuer’s participation in the
MSP Program contract is not renewed,
as described in §§800.306 and
800.404(b)(2) or any situation in which
an MSP option is no longer available to
enrollees, the MSP issuer must comply
with any State or Exchange
requirements regarding discontinuing a
particular type of coverage that are
applicable to a QHP offered on the
Exchange on which the MSP option was
offered including a requirement to
provide advance written notice before
the coverage will be discontinued. If a
State or Exchange does not have
requirements about advance notice to
enrollees, the MSP issuer must inform
current MSP enrollees in writing of the
discontinuance of the MSP option no
later than 90 days prior to discontinuing
the MSP option, unless OPM determines
that there is good cause for less than 90
days’ notice.

(e) Definition. As used in this subpart,
“termination” means a decision by OPM
to cancel an MSP Program contract prior
to the end of its contract term. The term
includes OPM’s withdrawal of approval
of an MSP Program contract.

§800.405 Reconsideration of compliance
actions.

(a) Right to request reconsideration.
An MSP issuer may request that OPM
reconsider a determination to impose
one of the following compliance actions:

(1) Withdrawal of the certification of
the MSP option or options offered on
one or more Exchanges;

(2) Nonrenewal of participation;

(3) Nonrenewal of contract; or

(4) Termination of the MSP Program
contract.

(b) Request for reconsideration and/or
hearing. (1) An MSP issuer with a right

to request reconsideration specified in
paragraph (a) of this section may request
a hearing in which OPM will reconsider
its determination to impose a
compliance action.

(2) A request under this section must
be in writing and contain contact
information, including the name,
telephone number, email address, and
mailing address of the person or persons
whom OPM may contact regarding a
request for a hearing with respect to the
reconsideration. The request must be in
such form, contain such information,
and be submitted in such manner as
OPM may prescribe.

(3) The request must be received by
OPM within 15 calendar days after the
date of the MSP issuer’s receipt of the
notice of compliance action. The MSP
issuer may request that OPM’s
reconsideration allow a representative
of the MSP issuer to appear personally
before OPM.

(4) A request under this section must
include a detailed statement of the
reasons that the MSP issuer disagrees
with OPM’s imposition of the
compliance action, and may include any
additional information that will assist
OPM in rendering a final decision under
this section.

(5) OPM may obtain additional
information relevant to the request from
any source as it may, in its judgment,
deem necessary. OPM will provide the
MSP issuer with a copy of any
additional information it obtains and
provide an opportunity for the MSP
issuer to respond (including by
submitting additional information or
explanation).

(6) OPM’s reconsideration and
hearing, if requested, may be conducted
by the Director or a representative
designated by the Director who did not
participate in the initial decision that is
the subject of the request for review.

(c) Notice of final decision. OPM will
notify the MSP issuer, in writing, of
OPM'’s final decision on the MSP
issuer’s request for reconsideration and
the specific reasons for that final
decision. OPM’s written decision will
constitute final agency action that is
subject to review under the
Administrative Procedure Act in the
appropriate U.S. district court. Such
review is limited to the record that was
before OPM when it made its decision.

Subpart F—Appeals by Enrollees of
Denials of Claims for Payment or
Service

§800.501

(a) Definitions. For purposes of this
subpart:

General requirements.
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(1) Adverse benefit determination has
the meaning given that term in 45 CFR
147.136(a)(2)(3).

(2) Claim means a request for:

(i) Payment of a health-related bill; or

(ii) Provision of a health-related
service or supply.

(b) Applicability. This subpart applies
to enrollees and to other individuals or
entities who are acting on behalf of an
enrollee and who have the enrollee’s
specific written consent to pursue a
remedy of an adverse benefit
determination.

§800.502 MSP issuer internal claims and
appeals.

(a) Processes. MSP issuers must
comply with the internal claims and
appeals processes applicable to group
health plans and health insurance
issuers under 45 CFR 147.136(b).

(b) Timeframes and notice of
determination. An MSP issuer must
provide written notice to an enrollee of
its determination on a claim brought
under paragraph (a) of this section
according to the timeframes and
notification rules under 45 CFR
147.136(b) and (e), including the
timeframes for urgent claims. If the MSP
issuer denies a claim (or a portion of the
claim), the enrollee may appeal the
adverse benefit determination to the
MSP issuer in accordance with 45 CFR
147.136(b).

§800.503 External review.

(a) External review by OPM. OPM will
conduct external review of adverse
benefit determinations using a process
similar to OPM review of disputed
claims under 5 CFR 890.105(e), subject
to the standards and timeframes set
forth in 45 CFR 147.136(d).

(b) Notice. Notices to MSP enrollees
regarding external review under
paragraph (a) of this section must
comply with 45 CFR 147.136(e), and are
subject to review and approval by OPM.

(c) Issuer obligation. An MSP issuer
must pay a claim or provide a health-
related service or supply pursuant to
OPM’s final decision or the final
decision of an independent review
organization without delay, regardless
of whether the plan or issuer intends to
seek judicial review of the external
review decision and unless or until
there is a judicial decision otherwise.

§800.504 Judicial review.

(a) OPM’s written decision under the
external review process established
under § 800.503(a) will constitute final
agency action that is subject to review
under the Administrative Procedure Act
in the appropriate U.S. district court. A
decision made by an independent

review organization under the process
established under § 800.503(a) is not
within OPM’s discretion and therefore
is not final agency action.

(b) Judicial review under paragraph
(a) of this section is limited to the record
that was before OPM when OPM made
its decision.

Subpart G—Miscellaneous

§800.601 Reservation of authority.

OPM reserves the right to implement
and supplement these regulations with
written operational guidelines.

§800.602 Consumer choice with respect
to certain services.

(a) Assured availability of varied
coverage. Consistent with § 800.104,
OPM will ensure that at least one of the
MSP issuers on each Exchange in each
State offers at least one MSP option that
does not provide coverage of services
described in section 1303(b)(1)(B)(@i) of
the Affordable Care Act.

(b) State opt-out. An MSP issuer may
not offer abortion coverage in any State
where such coverage of abortion
services is prohibited by State law.

(c) Notice to enrollees—(1) Notice of
exclusion. The MSP issuer must provide
notice to consumers prior to enrollment
when non-excepted abortion services
are not a covered benefit in a State
where such coverage of such abortion
services is permitted by State law, in the
form, manner, and timeline prescribed
by OPM.

(2) Notice of coverage. If an MSP
issuer chooses to offer an MSP option
that covers non-excepted abortion
services, in addition to an MSP option
that does not provide coverage for these
services, the MSP issuer must provide
notice to consumers prior to enrollment
that non-excepted abortion services are
a covered benefit, in a manner
consistent with 45 CFR 147.200(a)(3), to
meet the requirements of 45 CFR
156.280(f). OPM may provide guidance
on the form, manner, and timeline for
this notice.

(3) OPM review and approval of
notices. OPM may require an MSP
issuer to submit to OPM such notices.
OPM reserves the right to review and
approve these consumer notices to
ensure that an MSP issuer complies
with Federal and State laws, and the
standards prescribed by OPM with
respect to § 800.602.

§800.603 Disclosure of information.

(a) Disclosure to certain entities. OPM
may provide information relating to the
activities of MSP issuers or State-level
issuers to a State Insurance
Commissioner or Director of a State-
based Exchange.

(b) Conditions of when to disclose.
OPM shall only make a disclosure
described in this section to the extent
that such disclosure is:

(1) Necessary or appropriate to permit
OPM'’s Director, a State Insurance
Commissioner, or Director of a State-
based Exchange to administer and
enforce laws applicable to an MSP
issuer or State-level issuer over which it
has jurisdiction, or

(2) Otherwise in the best interests of
enrollees or potential enrollees in MSP
options.

(c) Confidentiality of information.
OPM will take appropriate steps to
cause the recipient of this information
to preserve the information as
confidential.

[FR Doc. 2014-27793 Filed 11-21-14; 8:45 am]
BILLING CODE 6325-63-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
RIN 0648-BE55

Fisheries of the Caribbean, Gulf of
Mexico and South Atlantic; Snapper-
Grouper Fishery Off the Southern
Atlantic States; Amendment 29

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability; request
for comments.

SUMMARY: The South Atlantic Fishery
Management Council (Council) has
submitted Amendment 29 to the Fishery
Management Plan for the Snapper-
Grouper Fishery of the South Atlantic
Region (FMP) for review, approval, and
implementation by NMFS. Amendment
29 proposes actions to update the
Council’s acceptable biological catch
(ABC) control rule to incorporate
methodology for determining the ABC
of unassessed species; adjust ABCs for
14 unassessed snapper-grouper species
through application of the updated ABC
control rule; adjust annual catch limits
(ACLs) and recreational annual catch
targets (ACTs)for four snapper-grouper
species and three species complexes
based on revised ABCs; and revise
management measures for gray
triggerfish to modify minimum size
limits, establish a commercial split
season, and specify a commercial trip
limit.

DATES: Written comments must be
received on or before January 23, 2015.
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ADDRESSES: You may submit comments
on Amendment 29 identified by
“NOAA-NMFS-2014-0132" by any of
the following methods:

¢ Electronic Submissions: Submit all
electronic public comments via the
Federal e-Rulemaking Portal: http://
www.regulations.gov. Go to
www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2014-
0132, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Karla Gore, Southeast Regional Office,
NMFS, 263 13th Avenue South, St.
Petersburg, FL 33701.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

Electronic copies of Amendment 29
may be obtained from the Southeast
Regional Office Web site at http://
sero.nmfs.noaa.gov. Amendment 29
includes a draft environmental
assessment, a Regulatory Flexibility Act
analysis, a Regulatory Impact Review,
and a Fishery Impact Statement.

FOR FURTHER INFORMATION CONTACT:
Karla Gore, telephone: 727-824-5305;
email: Karla.Gore@noaa.gov.

SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) requires each
regional fishery management council to
submit any FMP or amendment to
NMFS for review and approval, partial
approval, or disapproval. The
Magnuson-Stevens Act also requires
that NMFS, upon receiving a plan or
amendment, publish an announcement
in the Federal Register notifying the
public that the plan or amendment is
available for review and comment.

The FMP being revised by
Amendment 29 was prepared by the
Councils and implemented through
regulations at 50 CFR part 622 under the
authority of the Magnuson-Stevens Act.

Background

The Council’s Scientific and
Statistical Committee (SSC) has
recommended an update of the
Council’s ABC control rule to
incorporate new methodology for
species without assessments but for
which there are reliable catch data.
Amendment 29 updates the ABC control
rule and includes revised ABCs for 14
unassessed snapper-grouper species
based on the new control rule.
Amendment 29 also includes revisions
to ACLs and recreational annual catch
targets (ACTs) for four species and three
species complexes based on the revised
ABCGs. These actions are based on the
best scientific information available.

A stock assessment for the South
Atlantic stock of gray triggerfish was
initiated in 2013 but completion of the
assessment has been postponed to 2015.
Meanwhile, fishermen have approached
the Council with requests for
management measures due to concerns
about early closures in the commercial
sector and the stock status of gray
triggerfish. While the Council had
intended to wait for the results of the
stock assessment to make changes to
management measures for this stock, the
unforeseen delays in the assessment
prompted the Council to be proactive
and consider actions in Amendment 29.
These actions include modifying
minimum size limits for gray triggerfish,
establishing a commercial split season,
and specifying a commercial trip limit
for gray triggerfish.

Actions Contained in Amendment 29

Amendment 29 includes actions to
revise ACLs for three species complexes
and four snapper-grouper species based
on the revised ABC values. In addition,
Amendment 29 includes actions to
revise management measures for gray
triggerfish in Federal waters of the
South Atlantic region.

Amendment 29 to Update the ABC
Control Rule

Amendment 29 modifies the ABC
control rule to use the Only Reliable
Catch Stocks (ORCS) approach,
recommended by the Council’s SSC, to
calculate ABC values for unassessed
stocks for which there is only reliable
catch information available. The
approach involved selection of a ““catch
statistic”” based on the maximum
landings from 1999-2007, similar to the
period of landings used in the Council’s
Comprehensive ACL Amendment, and
to minimize the impact of a decrease in
landings that may have been caused by
the economic downturn and the effect of
recent regulations. The catch statistic

was then multiplied by a scalar
(number) ranging from 1.25 to 2, based
on SSC consensus and expert judgment,
to denote the stock’s risk of
overexploitation (how likely the stock is
to become overfished), and a scalar
ranging from 0.50 to 0.90 to denote the
stock’s management risk level. The SSC
provided the first two criteria for each
stock at issue and the Council
developed the risk tolerance level. The
amendment employed the ORCS
approach to revise ABC values for the
following unassessed snapper-grouper
species: Bar jack, margate, red hind,
cubera snapper, yellowedge grouper,
silk snapper, Atlantic spadefish, gray
snapper, lane snapper, rock hind,
tomtate, white grunt, scamp, and gray
triggerfish.

Revise ACLs for Select Species

Amendment 29 would revise the
ACLs and recreational ACTs for three
species and four species complexes of
unassessed snapper-grouper species,
based on the revised ABC values. In
Amendment 29, the Council defines
ACL = QY = ABC for the snappers
complex, grunts complex, shallow-water
complex, bar jack, Atlantic spadefish
and gray triggerfish. For scamp, the
Council chose to revise the definition to
ACL = QY = 0.90(ABC) to provide a
buffer between the ABC and the ACL for
scamp due to concerns about the stock
status of scamp.

Amendment 29 would not change the
specified sector allocations or the
recreational ACT definitions for the
snapper-grouper species contained in
Amendment 29.

Modify Minimum Size Limit for Gray
Triggerfish

Amendment 29 includes an action to
establish a 12-inch (30.5-cm) fork length
(FL) minimum size limit for gray
triggerfish in Federal waters off North
Carolina, South Carolina, and Georgia
for both the commercial and
recreational sectors. This action would
also increase the minimum size limit for
gray triggerfish off the east coast of
Florida from 12 inches (30.5 cm), total
length to 14 inches (35.6 cm), FL for
both the commercial and recreational
sectors, which is consistent with the
commercial and recreational minimum
size limit in place off the west coast of
Florida, however, this is inconsistent
with the 12-inch (30.5-cm) minimum
size limit for gray triggerfish in state
waters off the east coast of Florida. The
rationale for increasing the minimum
size limit to 14 inches (35.6 cm), FL, off
the east coast of Florida is to implement
consistent regulations for fishermen in
South Florida, specifically off the
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Florida Keys. The Florida Fish and
Wildlife Commission is expected to
discuss implementing compatible
regulations for state waters off the east
coast of Florida.

Establish a Commercial Split Season for
Gray Triggerfish

The fishing year for gray triggerfish
begins on January 1. Weather conditions
can be poor off North Carolina and
South Carolina during the early part of
the year, making fishing for gray
triggerfish difficult. Amendment 29
includes an action to divide the annual
commercial fishing season for gray
triggerfish into two 6-month fishing
seasons, to provide opportunities to fish
for gray triggerfish throughout the South
Atlantic and throughout the calendar
year. This action would allocate 50
percent of the commercial gray
triggerfish ACL for the time period
January 1 through June 30, and 50
percent for the time period July 1
through December 31. As a result, the
commercial ACL would be divided into
two seasonal quotas of equal amounts of

156,162 1b (70,834 kg), round weight.
When the quota would be reached for a
given season, the commercial sector
would close. In addition, any unused
portion of the quota from the first
season would be added to the quota in
the second season. Any unused portion
of the quota specified in the second
season, including any addition of quota
from the first season, would become
void and would not be added to any
subsequent quota.

Establish a Commercial Trip Limit for
Gray Triggerfish

Amendment 29 would establish a
commercial trip limit of 1,000 lb (454
kg), round weight, for gray triggerfish, to
extend the commercial fishing season
for this species.

A proposed rule that would
implement measures outlined in
Amendment 29 has been drafted. In
accordance with the Magnuson-Stevens
Act, NMFS is evaluating the proposed
rule to determine whether it is
consistent with the FMP, the Magnuson-
Stevens Act, and other applicable law.
If that determination is affirmative,

NMFS will publish the proposed rule in
the Federal Register for public review
and comment.

Consideration of Public Comments

The Council has submitted
Amendment 29 for Secretarial review,
approval, and implementation.
Comments received by January 23, 2015,
whether specifically directed to the
amendment or the proposed rule, will
be considered by NMFS in its decision
to approve, disapprove, or partially
approve the amendment. Comments
received after that date will not be
considered by NMFS in this decision.
All comments received by NMFS on the
amendment or the proposed rule during
their respective comment periods will
be addressed in the final rule.

Authority: 16 U.S.C. 1801 et seq.

Dated: November 19, 2014.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2014—-27740 Filed 11-21-14; 8:45 am]
BILLING CODE 3510-22-P
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GULF COAST ECOSYSTEM
RESTORATION COUNCIL

[Docket No. 110142014-1111-01]

Council Pre-Award Notification
Requirements for Grants Agreements

AGENCY: Gulf Coast Ecosystem
Restoration Council (Council).
ACTION: Notice.

SUMMARY: This notice constitutes a
compilation of the Council’s pre-award
requirements for grants and cooperative
agreements, including all amendments
and revisions to date.

DATES: These provisions are effective
November 24, 2014.

FOR FURTHER INFORMATION CONTACT:
Mary Pleffner, Council, telephone
number: 813-995-2025.
SUPPLEMENTARY INFORMATION: The
Council is authorized to award grants
and cooperative agreements under the
33 U.S.C. 1321(t)(2) and (3).

It is the policy of the Council to seek
full and open competition for awards of
discretionary financial assistance funds
whenever possible. Moreover, Council
financial assistance awards are made
through a competitive review and
selection process, unless otherwise
directed by statute. Notices announcing
the availability of Federal funds for new
awards for each Council competitive
financial assistance program will be
posted on www.grants.gov.
Announcements will reference or
include the Council Pre-Award
Notification Requirements identified in
Sections A. and B. of this notice, and
the program-specific information
identified in Section C. of this notice.

This announcement provides notice
of the Council Pre-Award Notification
Requirements that apply to all Council-
sponsored grant programs, and that may
supplement those program
announcements that reference this
notice. Some of the general provisions
published herein contain, by reference

or substance, a summary of the
pertinent Federal statutes or regulations,
Executive Orders (E.O.), Office of
Management and Budget (OMB)
Circulars, or OMB Assurances (e.g.
Standard Forms SF—424B and SF—
424D). This notice is not intended to be
a derogation of, or amend, any statute,
regulation, Executive Order, OMB
Circular, or OMB Assurance.

Each individual award notice will
complete and include the relevant
analyses pursuant to the requirements
in Executive Order 12866, Executive
Order 13132, the Administrative
Procedure Act, the Regulatory
Flexibility Act, and the Paperwork
Reduction Act, as applicable.

A. The following pre-award notice
provisions apply to all applicants for
and recipients of Council grants:

1. Federal Policies and Procedures.
Applicants, non-Federal entities (also
referred to as “‘recipients’) and
subrecipients are subject to all Federal
laws and Council policies, regulations,
and procedures applicable to recipients
of Federal financial assistance.

2. Debarment, Suspension, Drug-Free
Workplace, and Lobbying Provisions.
The non-Federal entity must comply
with the provisions of Subpart C of 2
CFR part 1326, “Nonprocurement
Debarment and Suspension’ (published
in the Federal Register on December 21,
2006, 71 FR 76573), and the provisions
of 31 U.S.C. 1352, 2 CFR 200.450, as
well as the common rule, “New
Restrictions on Lobbying” published at
55 FR 6736 (February 26, 1990),
including definitions, and the Office of
Management and Budget,
“Governmentwide Guidance for New
Restrictions on Lobbying,” and notices
published at 54 FR 52306 (December 20,
1989), 55 FR 24540 (June 15, 1990), 57
FR 1772 (January 15, 1992), and 61 FR
1412 (January 19, 1996).

3. Pre-Award Screening of Applicant’s
and Recipient’s Management
Capabilities, Financial Condition, and
Present Responsibility. It is the policy of
the Council to make awards to
applicants and recipients that are
competently managed, responsible,
financially capable and committed to
achieving the objectives of the award(s)
they receive. Therefore, pre-award
screening may include, but is not
limited to, the following reviews:

(a) Past Performance. Unsatisfactory
performance under prior Federal awards

may result in an application not being
considered for funding.

(b) Credit Checks. A credit check will
be performed on individuals, for-profit,
and non-profit organizations.

(c) Delinquent Federal Debts. No
award of Federal funds shall be made to
an applicant that has an outstanding
delinquent Federal debt until:

(1) The delinquent account is paid in
full;

(2) A negotiated repayment schedule
is established and at least one payment
is received; or

(3) Other arrangements satisfactory to
the Council are made.

Pursuant to 31 U.S.C. 3720B and 31
CFR 901.6, unless waived, the Council
is not permitted to extend financial
assistance in the form of a loan, loan
guarantee, or loan insurance to any
person delinquent on a nontax debt
owed to a Federal agency. This
prohibition does not apply to disaster
loans.

Pursuant to 28 U.S.C. 3201(e), a
debtor who has a judgment lien against
the debtor’s property for a debt to the
United States shall not be eligible to
receive any grant or loan which is made,
insured, guaranteed, or financed
directly or indirectly by the United
States or to receive funds directly from
the Federal government in any program,
except funds to which the debtor is
entitled as beneficiary, until the
judgment is paid in full or otherwise
satisfied. The Council may promulgate
regulations to allow for waiver of this
restriction on eligibility for such grants.

(d) List of Parties Excluded from
Procurement and Nonprocurement
Programs. The System for Award
Management (SAM) (previously this
information was located within the
Excluded Parties Listing System),
maintained by the General Services
Administration (GSA), is available at
https://www.sam.gov. SAM
encompasses the capabilities of the
Central Contractor Registration (CCR)/
Federal Agency Registration (FedReg),
Online Representations and
Certifications Application (ORCA), and
the Excluded Parties List System
(EPLS), among other federal databases,
and will be checked by Council to
ensure that an applicant is properly
registered and eligible to receive a
Council financial assistance award.

(e) Pre-Award Accounting System
Surveys. The Council Grants Office may
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require a pre-award survey of the
applicant’s financial management
system in cases where the
recommended applicant has had no
prior Federal support, the operating unit
has reason to question whether the
financial management system meets
Federal financial management
standards, or the applicant is being
considered for a high-risk designation.

(f) Other. Council may conduct
additional pre-award screenings in
accordance with new public laws or
administrative directives.

4. No Obligation for Future Funding.
If the Council obligates funding for an
applicant’s project, the Council has no
obligation to provide any additional
future funding in connection with that
award. Any amendment of an award to
increase funding or to extend the period
of performance is at the total discretion
of the Council.

5. Pre-Award Activities. If an
applicant incurs any costs prior to
receiving an award, it does so solely at
its own risk of not being reimbursed by
the Government. Notwithstanding any
verbal or written assurance that may
have been received, there is no
obligation on the part of Council to
cover pre-award costs unless approved
by the Grants Officer as part of the terms
of the award, or as authorized for
awards that meet the requirements
outlined in any Council implementing
regulations promulgated pursuant to its
authority.

6. Freedom of Information Act (FOIA)
Disclosure. The FOIA (5 U.S.C. 552) and
any Council implementing regulations
promulgated pursuant to its authority
set forth the process and procedure the
Council follows to make requested
material, information, and records
publicly available. Unless prohibited by
law and to the extent required under the
FOIA, contents of applications,
proposals, and other information
submitted by applicants may be released
in response to FOIA requests.
Applicants and recipients should
designate by appropriate markings,
either at the time of submission or at a
reasonable time thereafter, any portions
of its submissions that it considers
protected from disclosure under
5 U.S.C. 552(b)(4). In addition, Federal
contractors may assist with program
implementation and have access to
materials applicants and recipients
submit.

7. False Statements. A false statement
on an application is grounds for denial
or termination of an award, and/or
possible punishment by a fine or
imprisonment as provided in 18 U.S.C.
1001.

8. Application Forms. Unless a notice
announcing the availability of funding
states otherwise, the following forms,
family of forms, and/or certifications are
required, as applicable, for Council
grants and cooperative agreements:
OMB Standard Forms (SF) SF—424,
“Application for Federal Assistance;”
SF-424A, “Budget Information—Non-
Construction Programs;” SF—424B,
““Assurances—Non-Construction
Programs;” SF—424C, “Budget
Information—Construction Programs;”
SF—424D, “Assurances—Construction
Programs;” SF—424 Family of Forms for
Research and Related Programs; SF—-424
Short Organizational Family; SF—424
Individual Form Family; and SF-424
Mandatory Family. In addition, any
Council certifications regarding
lobbying, lobbying and lower-tier
covered transactions promulgated
pursuant to its authortiy; and SF-LLL,
“Disclosure of Lobbying Activities,”
will be used as appropriate.

9. Environmental Compliance.
Applicants and recipients (including
subrecipients) of grants and cooperative
agreements subject to this notice must
comply with all applicable
environmental laws, regulations, and
policies. Additionally, applicants and
recipients may be required to assist the
Council in complying with laws,
regulations, and policies applicable to
Council actions. Laws, regulations, and
policies potentially applicable to
Council actions and/or applicants and
recipients may include but are not
limited to the statutes and Executive
Orders listed below. The Council does
not make independent determinations
of compliance with laws such as the
Clean Water Act. Rather, the Council
may require an applicant or recipient to
provide information to the Council to
demonstrate that the applicant or
recipient has complied with or will
comply with such requirements. The
failure to comply with or assist the
Council in complying with applicable
environmental requirements may be a
basis for not selecting an application. In
some cases, if additional information is
required after an application is selected,
funds can be withheld by the Grants
Officer under a special award condition
requiring the applicant to submit
additional information sufficient to
enable the Council to make an
assessment regarding compliance with
applicable environmental laws,
regulations, or policies.

(a) The National Environmental
Policy Act (42 U.S.C. 4321 et seq.).
Council approval of financial assistance
awards may be subject to the
environmental review requirements of
the National Environmental Policy Act

(NEPA). In such cases, applicants and
recipients of financial assistance awards
may be required to assist the Council in
complying with NEPA. For example,
applicants may be required to assist the
Council by providing information on a
proposal’s potential environmental
impacts, or drafting or supplementing
an environmental assessment or
environmental impact statement if the
Council determines such documentation
is required. Independent of the
Council’s responsibility to comply with
NEPA, where appropriate, projects or
programs funded by the Council may
trigger Federal agency NEPA
compliance duties involving a separate
Federal action, such as the issuance of
a Federal permit.

(b) The Endangered Species Act (16
U.S.C. 1531 et seq.). Council approval of
financial assistance for project
implementation is subject to compliance
with section 7 of the Endangered
Species Act (ESA). Applicants and
recipients must identify any impact or
activities that may involve a Federally-
listed threatened or endangered species,
or their designated critical habitat.
Section 7 of the ESA requires every
Federal agency to ensure that any action
it authorizes, funds, or carries out, in
the United States or upon the high seas,
is not likely to jeopardize the continued
existence of any listed species or result
in the destruction or adverse
modification of designated critical
habitat. Federal agencies have the
responsibility for ensuring that a
protected species or habitat does not
incur adverse effects from actions taken
under Federal assistance awards, and
for conducting the required
consultations with the National Marine
Fisheries (NMFS) and the U.S. Fish and
Wildlife Service (U.S. FWS) under the
Endangered Species Act, as applicable.

(c) Magnuson-Stevens Fishery
Conservation and Management Act (16
U.S.C. 1801 et seq.), Essential Fish
Habitat Regulations (50 CFR Subpart J
and K). Applicants and recipients of
financial assistance awards must
identify to the Council any effects the
award may have on essential fish habitat
(EFH). Federal agencies which fund,
permit, or carry out activities that may
adversely impact EFH are required to
consult with NMFS regarding the
potential effects of their actions, and
respond in writing to NMFS
recommendations. These
recommendations may include
measures to avoid, minimize, mitigate,
or otherwise offset adverse effects on
EFH. In addition, NMFS is required to
comment on any state agency activities
that would impact EFH. Provided the
specifications outlined in the
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regulations are met, EFH consultations
will be incorporated into interagency
procedures previously established
under the NEPA, ESA, Clean Water Act
(CWA), Fish and Wildlife Coordination
Act, or other applicable statutes.

(d) Clean Water Act Section 404 (33
U.S.C. 1344 et seq.). CWA Section 404
regulates the discharge of dredged or fill
material into waters of the United
States, including wetlands. Activities in
waters of the United States regulated
under this program include fill for
development, water resource projects
(such as levees and some coastal
restoration activities), and infrastructure
development (such as highways and
airports). CWA Section 404 requires a
permit from the U.S. Army Corps of
Engineers before dredged or fill material
may be discharged into waters of the
United States, unless the activity is
exempt from Section 404 regulation (e.g.
certain farming and forestry activities).

(e) The Migratory Bird Treaty Act (1
U.S.C. 703-712 et seq.), Bald and
Golden Eagle Protection Act (16 U.S.C.
668 et seq.), and Executive Order No.
13186, Responsibilities of Federal
Agencies to Protect Migratory Birds. A
number of prohibitions and limitations
apply to projects that adversely impact
migratory birds and bald and golden
eagles. Executive Order 13186 directs
Federal agencies to enter a
Memorandum of Understanding with
the U.S. FWS to promote conservation
of migratory bird populations when a
Federal action will have a measurable
negative impact on migratory birds.

(f) National Historic Preservation Act
(16 U.S.C. 470 et seq.). Council approval
of financial assistance awards may be
subject to Section 106 of the National
Historic Preservation Act (NHPA). In
such cases, applicants and recipients of
financial assistance awards may be
requested to assist the Council in
identifying any adverse effects the
award may have on properties included
on or eligible for inclusion on the
National Register of Historic Places.
Pursuant to 40 CFR 800.2(c)(4),
applicants and recipients may also be
requested to assist the Council in
initiating consultation with State or
Tribal Historic Preservation Officers,
Indian tribes, Native Hawaiian
Organizations or other applicable
interested parties as necessary to the
Council’s responsibilities to identify
historic properties, assess adverse
effects to them, and determine ways to
avoid, minimize or mitigate adverse
effects on historic properties.

(g) Executive Order 11988
(“Floodplain Management”) and
Executive Order 11990 (‘‘Protection of
Wetlands”). Applicants and recipients

must identify proposed actions located
in a 100-year floodplain and/or
wetlands to enable Council to determine
whether there is an alternative to
minimize any potential harm.

(h) Clean Air Act (42 U.S.C. 7401 et
seq.), Federal Water Pollution Control
Act (33 U.S.C. 1251 et seq.) (Clean
Water Act), and Executive Order 11738
(“Providing for administration of the
Clean Air Act and the Federal Water
Pollution Control Act with respect to
Federal contracts, grants or loans”).
Applicants and recipients must comply
with the provisions of the Clean Air Act
(42 U.S.C. 7401 et seq.), Clean Water Act
(33 U.S.C. 1251 et seq.), and Executive
Order 11738. Recipients shall not use a
facility that the Environmental
Protection Agency (EPA) has placed on
EPA’s List of Violating Facilities (this
list is incorporated into the Excluded
Parties List System which is part of
SAM located at https://www.sam.gov) in
performing any award that is
nonexempt under subpart J of 2 CFR
part 1532.

(i) The Flood Disaster Protection Act
(42 U.S.C. 4002 et seq.). Flood
insurance, when available, is required
for Federally-assisted construction or
acquisition in areas having special flood
hazards and flood-prone areas. When
required, recipients will ensure that
flood insurance is secured for their
project(s).

(j) The Coastal Zone Management Act
(16 U.S.C. 1451 et seq.). Federally
funded projects must be consistent with
a coastal state’s approved management
program for the coastal zone.

(k) The Coastal Barriers Resources Act
(16 U.S.C. 3501 et seq.). Only in certain
circumstances can Federal funding be
provided for actions within a Coastal
Barrier System. This Act generally
prohibits new Federal expenditures,
including Federal grants, within specific
units of the Coastal Barrier Resources
System (CBRS). Although the Act
restricts Federal expenditures for coastal
barrier development, Section 6(a)(6)(A)
contains an exemption for projects
relating to the study, management,
protection, or enhancement of fish and
wildlife resources and habitats,
including recreational projects. Section
6(a)(6)(G) also exempts nonstructural
projects for shoreline stabilization that
are designed to mimic, enhance, or
restore natural stabilization systems.
However, care must be taken when
interpreting any exemptions described,
as they are limited to projects that are
consistent with the purpose of this Act
as interpreted by the lead agency, the
Department of the Interior. Applicants
should work with the U.S. FWS, which
reviews proposals to determine whether

a project falls within a protected unit
and if so, whether an exception applies.
Maps of the CBRS are available at
http://www.fws.gov/
habitatconservation/coastal
barrier.html.

(1) The Wild and Scenic Rivers Act
(16 U.S.C. 1271 et seq.). This Act
applies to awards that may affect
existing or proposed components of the
National Wild and Scenic Rivers
system. Funded projects in the National
Wild and Scenic Rivers system must be
consistent with Wild and Scenic Rivers
Act requirements.

(m) The Safe Drinking Water Act (42
U.S.C. 300 et seq.). The Sole Source
Aquifer program under this statute
precludes Federal financial assistance
for any project that the EPA determines
may contaminate a designated sole
source aquifer through a recharge zone
so as to create a significant hazard to
public health.

(n) The Resource Conservation and
Recovery Act (42 U.S.C. 6901 et seq.).
This act regulates the generation,
transportation, treatment, and disposal
of hazardous wastes, and also provides
that recipients of Federal funds that are
state agencies or political subdivisions
of states give preference in their
procurement programs to the purchase
of recycled products pursuant to EPA
guidelines.

(0) The Comprehensive
Environmental Response,
Compensation, and Liability Act
(Superfund) (42 U.S.C. 9601 et seq.), as
amended by the Community
Environmental Response Facilitation
Act, provides the President with broad,
discretionary response authorities to
address actual and threatened releases
of hazardous substances, as well as
pollutants and contaminants where
there is an imminent and substantial
danger to public health and the
environment. Section 103 of this Act
contains specific reporting requirements
and responsibilities and section 117 of
the Act contains specific provisions
designed to ensure meaningful public
participation in the response process.

(p) Executive Order 12898
(“Environmental Justice in Minority
Populations and Low Income
Populations”). This Order identifies and
addresses adverse human health or
environmental effects of programs,
policies and activities on low income
and minority populations. Consistent
with Executive Order 12898, applicants
and recipients may be requested to help
identify and address, as appropriate,
disproportionate impacts to low income
and minority populations which could
result from their project.
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10. Limitation of Liability. In no event
will the Council be responsible for
proposal preparation costs if a program
fails to receive funding or is cancelled
because of other agency priorities. The
publication of an announcement of
funding availability does not oblige the
Council to award any specific project or
to obligate any available funds.

B. The following general provisions
will apply to all Council grant awards:

1. Uniform Administrative
Requirements, Cost Principles, and
Audit Requirements for Federal Awards.
The uniform administrative
requirements, cost principles, and audit
requirements for all Council grants and
cooperative agreements are codified at 2
CFR part 200.

2. Award Payments. Advances will be
limited to the minimum amounts
necessary to meet immediate
disbursement needs, but in no case
should advances exceed the amount of
cash required for a 30-day period. Any
advanced funds that are not disbursed
in a timely manner and any applicable
interest must be returned promptly to
the Gouncil. The Council uses the
Department of the Treasury’s
Automated Standard Application for
Payment (ASAP) system. In order to
receive payments under ASAP,
recipients will be required to enroll
electronically in the ASAP system by
providing their Federal awarding agency
with pertinent information to begin the
enrollment process, which allows them
to use the online and Voice Response
System (VRS) method of withdrawing
funds from their ASAP established
accounts. It is the recipient’s
responsibility to ensure that its contact
information is correct. The funding
agency must be provided a Point of
Contact name, mailing address, email
address, telephone number, Data
Universal Number System (DUNS)
identifier issued by the commercial
company Dun & Bradstreet (D&B), and
taxpayer identification number (TIN) to
commence the enrollment process. In
order to be able to complete the
enrollment process, the recipient will
need to identify a Head of Organization,
an Authorizing Official, and a Financial
Officer. It is very important that the
recipient’s banking data be linked to the
funding agency’s Agency Location Code
in order to ensure proper payment
under an award. For additional
information on this requirement,
prospective applicants should contact
the Council.

3. Federal and Non-Federal Cost
Sharing.

(a) Awards that include Federal and
non-Federal cost sharing will
incorporate a budget consisting of

shared allowable costs. If actual
allowable costs are less than the total
approved budget, the Federal and non-
Federal cost shares shall be calculated
by applying the approved Federal and
non-Federal cost share ratios to actual
allowable costs. If actual allowable costs
are greater than the total approved
budget, the Federal share will not
exceed the total Federal dollar amount
authorized by the award.

(b) The non-Federal share, whether in
cash or in-kind, is to be paid out at the
same general rate as the Federal share.
Exceptions to this requirement may be
granted by the Grants Officer based on
sufficient documentation demonstrating
previously determined plans for or later
commitment of cash or in-kind
contributions. In any case, recipients
must meet the cost share commitment
over the life of the award.

(c) For grant awards made under 33
U.S.C. 1321(t)(3), a Gulf Coast State of
coastal political subdivision may use, in
whole or in part, amounts made
available to that Gulf Coast State or
coastal political subdivision to satisfy
the non-Federal share of any project or
program that is (I) authorized by Federal
law; (II) is an eligible activity described
in 33 U.S.C. 1321(t)(1)(i) and (ii). Using
funds for the non-Federal share shall
not affect the priority in which other
Federal funds are allocated or awarded.
See 33 U.S.C. 1321(1)(3)(F).

4. Budget Changes and Transfers
among Cost Categories. When the terms
of an award allow the recipient to
transfer funds among approved direct
cost categories, the transfer authority
does not authorize the recipient to
create new budget categories within an
approved budget unless the Grants
Officer has provided prior approval. In
addition, the recipient will not be
authorized at any time to transfer
amounts budgeted for direct costs to the
indirect costs line item or vice versa,
without written prior approval of the
Grants Officer.

5. Three (3) Percent Cap on
Administrative Costs. Of the amounts
received by a Gulf Coast State, coastal
political subdivision, or coastal zone
parish in a grant from Treasury under
the Direct Component, or in a grant from
the Council under the Comprehensive
Plan Component or Spill Impact
Component, not more than three percent
may be used for administrative costs.
The three percent limit is applied to the
total amount of funds received by a
recipient under each grant. The three
percent limit does not apply to the
administrative costs of subrecipients.
All subrecipient costs are subject to the
cost principles in Federal law and
policies on grants. See 31 CFR 34.204(a),

Treasury’s regulations implementing the
limitation set forth in 33 U.S.C.
1321(t)(1)(ii)(IX). See also 31 CFR 34.2
Definitions—Administrative Costs.

6. Indirect Costs and Facilities and
Administrative Costs.

(a) Indirect (facilities and
administrative (F&A) costs will not be
allowable charges against an award
unless permitted under subawards and
specifically included as a line item in
the award’s approved budget.)

(b) Excess indirect costs may not be
used to offset unallowable direct costs.
(c) OMB established the cognizant

agency concept, under which a single
agency represents all others in dealing
with grantees in common areas. The
cognizant agency reviews and approves
a recipient’s indirect cost rate.
Approved rates must be accepted by
other agencies, unless specific program
regulations restrict the recovery of
indirect costs. If indirect costs are
permitted and the recipient would like
to include indirect costs in its budget,
but the recipient has not previously
established an indirect cost rate with a
Federal agency, the negotiation and
approval of a rate will be subject to the
procedures in the applicable cost
principles.

(d) For those organizations for which
the Council is cognizant or has
oversight, the Council or its designee
will either negotiate a fixed rate with
carry-forward provisions or, in some
instances, limit its review to evaluating
the procedures described in the
recipient’s cost allocation plan. Indirect
cost rates and cost allocation
methodology reviews are subject to
future audits to determine actual
indirect costs. For general guidance on
how to put an indirect cost plan
together go to: http://www.dol.gov/
oasam/programs/boc/
costdeterminationguide/main.htm.

(2) Within 90 days of the award date,
the recipient shall submit to the address
listed below documentation (indirect
cost proposal, cost allocation plan, etc.)
necessary to perform the review. The
recipient shall provide the Grants
Officer with a copy of the transmittal
letter.

Gulf Coast Ecosystem Restoration

Council,

Attn: Grants Office,
500 Poydras St., Suite 1117,
New Orleans, LA 70130.

(3) The recipient can use the fixed
rate proposed in the indirect cost plan
until such time as the Council provides
a response to the submitted plan. Actual
indirect costs must be calculated
annually and adjustments made through
the carry-forward provision used in


http://www.dol.gov/oasam/programs/boc/costdeterminationguide/main.htm
http://www.dol.gov/oasam/programs/boc/costdeterminationguide/main.htm
http://www.dol.gov/oasam/programs/boc/costdeterminationguide/main.htm
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calculating next year’s rate. This
calculation of actual indirect costs and
the carry-forward provision is subject to
audit. Indirect cost rate proposals must
be submitted annually. Organizations
that have previously established
indirect cost rates must submit a new
indirect cost proposal to the cognizant
agency within six months after the close
of each recipient’s fiscal year.

(d) When the Council is not the
oversight or cognizant Federal agency,
the recipient shall provide the Grants
Officer with a copy of a negotiated rate
agreement or a copy of the transmittal
letter submitted to the cognizant or
oversight Federal agency requesting a
negotiated rate agreement.

(e) If the recipient fails to submit the
required documentation to the Council
within 90 days of the award date, the
recipient may be precluded from
recovering any indirect costs under the
award. If the Council, oversight, or
cognizant Federal agency determines
there is good cause to excuse the
recipient’s delay in submitting the
documentation, an extension of the 90-
day due date may be approved by the
Grants Officer.

(f) The maximum dollar amount of
allocable indirect costs for which the
Council will reimburse the recipient
shall be the lesser of the line item
amount for the Federal share of indirect
costs contained in the approved budget
of the award, or the Federal share of the
total allocable indirect costs of the
award based on the indirect cost rate
approved by an oversight or cognizant
Federal agency and applicable to the
period in which the cost was occurred,
provided the rate is approved on or
before the award end date.

(g) The total allowable indirect costs
are subject to the three (3) percent cap
on administrative costs stated in 33
U.S.C. 1321(t)(1)(iii). Pursuant to 31
CFR 34.2, administrative costs means
those indirect costs for administration
incurred by the Gulf Coast States,
coastal political subdivisions, and
coastal zone parishes that are allocable
to activities authorized under the Act.
Administrative costs may include costs
for general management functions,
general ledger accounting, budgeting,
human resource services, general
procurement services, and general legal
services. Administrative costs do not
include indirect costs that are identified
specifically with, or readily assignable
to: (1) Facilities; (2) Eligible projects,
programs, or planning activities; or (3)
Activities relating to grant applications,
awards, audit requirements, or post-
award management, including payments
and collections.

7. Tax Refunds. Refunds of Federal
Insurance Contributions Act (FICA) or
Federal Unemployment Tax Act (FUTA)
taxes received by the non-Federal entity
during or after the project period must
be refunded or credited to Council
where the benefits were financed with
Federal funds under the award. The
non-Federal entity agrees to contact the
Grants Officer immediately upon receipt
of these refunds. The non-Federal entity
further agrees to refund portions of
FICA/FUTA taxes determined to belong
to the Federal government, including
refunds received after the project period
ends.

8. Other Federal Awards with Similar
Programmatic Activities. Recipients will
be required to provide written
notification to the Federal Program
Officer and the Grants Officer in the
event that, subsequent to receipt of the
Council award, other financial
assistance is received to support or fund
any portion of the scope of work
incorporated into the Council award.
The Council will not pay for costs that
are funded by other sources.

9. Non-Compliance with Award
Provisions. Failure to comply with any
or all of the provisions of an award, or
the requirements of this notice, may
have a negative impact on future
funding by the Council and may be
considered grounds for any or all of the
following enforcement actions:
establishment of an account receivable,
withholding payments under any
Council awards to the recipient,
changing the method of payment from
advance to reimbursement only, or the
imposition of other special award
conditions, suspension of any Council
active awards, or termination of any
Council active awards.

10. Prohibition against Assignment by
the Non-Federal Entity. The non-Federal
entity shall not transfer, pledge,
mortgage, or otherwise assign the award,
or any interest therein, or any claim
arising thereunder, to any party or
parties, banks, trust companies, or other
financing or financial institutions
without the express written approval of
the Grants Officer.

11. Non-Discrimination
Requirements. There are several Federal
statutes, regulations, Executive Orders,
and policies relating to non-
discrimination. No person in the United
States shall, on the grounds of race,
color, national origin, handicap,
religion, age, or sex, be excluded from
participation in, be denied the benefits
of, or be subject to discrimination under
any program or activity receiving
Federal financial assistance. These
requirements include but are not limited
to:

(a) Title VI of the Civil Rights Act of
1964 (42 U.S.C. 2000d et seq.) and any
Council implementing regulations
promulgated pursuant to its authority
prohibiting discrimination on the
grounds of race, color, or national origin
under programs or activities receiving
Federal financial assistance;

(b) Title IX of the Education
Amendments of 1972 (20 U.S.C. 1681 et
seq.) and any Council implementing
regulations promulgated pursuant to its
authority prohibiting discrimination on
the basis of sex under Federally assisted
education programs or activities;

(c) Section 504 of the Rehabilitation
Act of 1973, as amended (29 U.S.C. 794)
and any Council implementing
regulations promulgated pursuant to its
authority prohibiting discrimination on
the basis of handicap under any
program or activity receiving or
benefiting from Federal assistance. The
U.S. Department of Justice issued
regulations implementing Title II of the
Americans with Disabilities Act (ADA)
(28 CFR part 35; 75 FR 56164, as
amended by 76 FR 13285) and Title III
of the ADA (28 CFR part 36; 75 FR
56164, as amended by 76 FR 13286).
These regulations adopt enforceable
accessibility standards called the “2010
ADA Standards for Accessible Design”
(2010 Standards). The Council deems
compliance with the 2010 Standards to
be an acceptable means of complying
with the Section 504 accessibility
requirements for new construction and
alteration projects.

(d) The Age Discrimination Act of
1975 (42 U.S.C. 6101 et seq.) and any
Council implementing regulations
promulgated pursuant to its authority
prohibiting discrimination on the basis
of age in programs or activities receiving
Federal financial assistance;

(e) The Americans with Disabilities
Act of 1990 (42 U.S.C. 12101 et seq.)
prohibiting discrimination on the basis
of disability under programs, activities,
and services provided or made available
by state and local governments or
instrumentalities or agencies thereto, as
well as public or private entities that
provide public transportation;

(f) Title VIII of the Civil Rights Act of
1968 (42 U.S.C. 3601 et seq.), relating to
nondiscrimination in the sale, rental or
financing of housing;

(g) Parts II and III of Executive Order
11246, as amended by Executive Orders
11375 and 12086 requiring Federally
assisted construction contracts to
include the nondiscrimination
provisions of sections 202 and 203 of
that Executive Order and the
Department of Labor’s regulations at 41
CFR 60-1.4(b) implementing Executive
Order 11246;
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(h) Executive Order 13166 (August 11,
2000), “Improving Access to Services
for Persons With Limited English
Proficiency,” requiring Federal agencies
to examine the services provided,
identify any need for services to those
with limited English proficiency (LEP),
and develop and implement a system to
provide those services so LEP persons
can have meaningful access to them;
and

(i) Title VII of the Civil Rights Act of
1964 (42 U.S.C. 2000e et seq.),
recognizing the constitutionally-
protected interest of religious
organizations in making religiously-
motivated employment decisions,
religious organizations are expressly
exempt from the prohibition against
discrimination on the basis of religion.

12. Inspector General Act of 1978, as
amended (5 U.S.C. App. 3, §1 et seq.)
and Single Audit Act Amendments of
1996 (as implemented by 2 CFR part
200, subpart F, ““Audit Requirements.”),
non-Federal entities that are subject to
the provisions of 2 CFR part 200,
subpart F and that expend $750,000 or
more in a year in Federal awards must
have an audit conducted for that year in
accordance with the requirements
contained in 2 CFR part 200, subpart F.
When Council does not have a program-
specific audit guide available for the
program, the auditee and auditor must
have basically the same responsibilities
for the Federal program as they would
have for an audit of a major program in
a single audit and should refer to 2 CFR
200.507. The grant recipient may
include a line item in the budget for the
cost of the audit to be approved by the
Grants Officer.

13. Policies and Procedures for
Resolution of Audit-Related Debts. The
Council will establish policies and
procedures for handling the resolution
and reconsideration of financial
assistance audits which have resulted
in, or may result in, the establishment
of a debt (account receivable) for
financial assistance awards. The
policies and procedures are consistent
with the provisions of 2 CFR part 200,
subpart F, and are provided in more
detail in the Council Financial
Assistance Standard Terms and
Conditions.

14. Debts. The non-Federal entity
must promptly pay any debts
determined to be owed the Federal
government. Council debt collection
procedures are set out in 2 CFR part
200, subpart D. In accordance with 2
CFR 200.345, delinquent debt includes
any funds paid to the non-Federal entity
in excess of the amount to which the
non-Federal entity is finally determined
to be entitled under the terms of the

Federal award constitute a debt to the
Federal government (this includes a
post-delinquency payment agreement)
unless other satisfactory payment
arrangements have been made. In
accordance with 2 CFR 200.345, failure
to pay a debt by the due date, or if there
is no due date, within 90 calendar days
after demand, shall result in the
assessment of interest, penalties and
administrative costs in accordance with
the provisions of 31 U.S.C. 3717 and 31
CFR parts 900 through 999. The Council
will transfer any debt that is more than
180 days delinquent to the Financial
Management Service for debt collection
services, a process known as “cross-
servicing,” pursuant 31 U.S.C. 3711(g),
31 CFR 285.12 and any Council
regulations and policies promulgated
pursuant to its authority, and may result
in Council taking further action as
specified in the standard term and
condition entitled “Non-Compliance
With Award Provisions.” Funds for
payment of a debt cannot come from
other Federally-sponsored programs.
Verification that other Federal funds
have not been used will be made (e.g.
during on-site visits and audits). If a
non-Federal entity fails to repay a debt
within 90 calendar days after the
demand, the Council may reduce the
debt by following the procedures set
forth in 2 CFR 200.345(a).

15. Remedies for Noncompliance. If a
non-Federal entity fails to comply with
Federal statutes, regulations or the terms
and conditions of a Federal award
(including discovery of adverse
information on a recipient or any key
individual associated with a recipient
which reflects significantly and
adversely on the recipient’s
responsibility), the Council or pass-
through entity may impose additional
conditions, as described in 2 CFR
200.207. If the Council or pass-through
entity determines that noncompliance
cannot be remedied by imposing
additional conditions, the Council or
pass-through entity may take one or
more of the following actions:

(a) Require the recipient to correct the
conditions.

(b) Consider the recipient to be “high
risk” and unilaterally impose special
award conditions to protect the Federal
government’s interest.

(c) Suspend or terminate an active
award. The recipient will be afforded
due process while effecting such
actions.

(d) Require the removal of personnel
from association with the management
of and/or implementation of the project
and require Grants Officer approval of
personnel replacements.

(e) Withhold further Federal awards
for the project or program.

63)] Taﬁ)(e other remedies that may be
legally available.

16. Competition and Standards of
Conduct.

(a) Pursuant to the certification in
Form SF-424B, paragraph 3, non-
Federal entities must maintain written
standards of conduct to establish
safeguards to prohibit employees from
using their positions for a purpose that
constitutes or presents the appearance
of a personal or organizational conflict
of interest, or personal gain in the
administration of this award and any
subawards.

(b) Non-Federal entities must comply
with the requirements of 2 CFR 200.318
General procurement standards,
including maintaining written standards
of conduct covering conflicts of interest
and governing the performance of its
employees engaged in the selection,
award and administration of contracts.
No employee, officer, or agent must
participate in the selection, award, or
administration of a contract supported
by a Federal award if he or she has a real
or apparent conflict of interest. Such a
conflict of interest would arise when the
employee, officer, or agent, any member
of his or her immediate family, his or
her partner, or an organization which
employs or is about to employ any of
the parties indicated herein, has a
financial or other interest in or a
tangible personal benefit from a firm
considered for a contract. The officers,
employees, and agents of the non-
Federal entity must neither solicit nor
accept gratuities, favors, or anything of
monetary value from contractors or
parties to subcontracts. However,
recipients may set standards for
situations in which the financial interest
is not substantial or the gift is an
unsolicited item of nominal value. The
standards of conduct must provide for
disciplinary actions to be applied for
violations of such standards by officers,
employees, or agents of the non-Federal
entity.

(c) All subawards will be made in a
manner to provide, to the maximum
extent practicable, open and free
competition in accordance with the
requirements of 2 CFR 200.317 through
200.326, ‘“Procurement Standards.” The
non-Federal entity must be alert to
organizational conflicts of interest as
well as other practices among
subrecipients that may restrict or
eliminate competition. In order to
ensure objective subrecipient
performance and eliminate unfair
competitive advantage, subrecipients
that develop or draft work requirements,
statements of work, or requests for
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proposals shall be excluded from
competing for such subawards.

(d) For purposes of the award, a
financial interest may include
employment, stock ownership, a
creditor or debtor relationship, or
prospective employment with the
organization selected or to be selected
for a subaward. An appearance of
impairment of objectivity could result
from an organizational conflict where,
because of other activities or
relationships with other persons or
entities, a person is unable or
potentially unable to render impartial
assistance or advice. It could also result
from non-financial gain to the
individual, such as benefit to reputation
or prestige in a professional field.

17. When contracting, the non-Federal
entity must take all necessary
affirmative steps, as prescribed in 2 CFR
200.321(b), to assure that minority
businesses, women'’s business
enterprises, and labor surplus area firms
are used when possible.

18. Subaward and/or Contract to a
Federal Agency. The non-Federal entity,
subrecipient, contractor, and/or
subcontractor shall not sub-grant or sub-
contract any part of the approved
project to any agency or employee of the
Council and/or other Federal
department, agency, or instrumentality
without the prior written approval of
the Grants Officer.

19. Foreign Travel. Non-Federal
entities must comply with the
provisions of the Fly America Act (49
U.S.C. 40118) and the implementing
Federal Travel Regulations (41 CFR
301-10.131 through 301-10.143). The
Fly America Act requires that Federal
travelers and others performing U.S.
Government-financed air travel must
use U.S. flag carriers, to the extent that
service by such carriers is available.
Foreign air carriers may be used only in
specific instances, such as when a U.S.
flag air carrier is unavailable, or use of
U.S. flag carrier service will not
accomplish the agency’s mission. If a
non-Federal entity anticipates using a
foreign air carrier for any portion of
travel under a Council financial
assistance award, the recipient must
receive prior approval from the Grants
Officer.

20. Purchase of American-Made
Equipment and Products. Non-federal
entities are encouraged, to the greatest
extent practicable, to purchase
American-made equipment and
products with funding provided under
Council financial assistance awards.

21. Intangible Property Rights. Title to
intangible property (as defined by 2 CFR
200.59 means property having no
physical existence, such as trademarks,

copyrights, patents and patent
applications and property, such as
loans, notes and other debt instruments,
lease agreements, stock and other
instruments of property ownership
(whether the property is tangible or
intangible)) acquired under a Federal
award vests upon acquisition in the
non-Federal entity. The non-Federal
entity must use that property for the
originally-authorized purpose, and must
not encumber the property without
approval of the Council. When no
longer needed for the originally
authorized purpose, disposition of the
intangible property must occur in
accordance with the provisions in 2 CFR
200.313(e).

(a) Inventions. The non-Federal entity
is subject to applicable regulations
governing patents and inventions,
including governmentwide regulations
issued by the Department of Commerce
at 37 CFR part 401, “Rights to
Inventions Made by Nonprofit
Organizations and Small Business Firms
Under Government Awards, Contracts
and Cooperative Agreements.”

(b) Patent Notification Procedures.
Pursuant to Executive Order 12889, the
Council is required to notify the owner
of any valid patent covering technology
whenever the Council or its financial
assistance recipients, without making a
patent search, knows (or has
demonstrable reasonable grounds to
know) that technology covered by a
valid United States patent has been or
will be used without a license from the
owner. To ensure proper notification, if
the recipient uses or has used patented
technology under this award without a
license or permission from the owner,
the recipient will be required to notify
the Grants Officer. This notice does not
necessarily mean that the government
authorizes and consents to any
copyright or patent infringement
occurring under the financial assistance
award.

(c) Data, Databases, and Software. The
rights to any work produced or
purchased under a Council financial
assistance award are determined by
policies promulgated pursuant to its
authority. Such works may include data,
databases or software. The recipient
owns any work produced or purchased
under a Council financial assistance
award subject to Council’s right to
obtain, reproduce, publish or otherwise
use the work or authorize others to
receive, reproduce, publish or otherwise
use the data for Federal government
purposes.

(d) Copyright. The non-Federal entity
may copyright any work that is subject
to copyright and was developed, or for
which ownership was acquired, under a

Federal award. Council reserves a
royalty-free, nonexclusive and
irrevocable right to reproduce, publish,
or otherwise use the work for Federal
purposes, and to authorize others to do
s0.

22. Seat Belt Use. Pursuant to
Executive Order 13043, recipients shall
seek to encourage employees and
contractors to enforce on-the-job seat
belt policies and programs when
operating recipient/company-owned,
rented or personally owned vehicles.

23. Research Involving Human
Subjects. All proposed research
involving human subjects must be
conducted in accordance with 15 CFR
part 27, “Protection of Human Subject.”
No research involving human subjects is
permitted under any Council financial
assistance award unless expressly
authorized by the Grants Officer.

24. Federal Employee Expenses.
Federal agencies are generally barred
from accepting funds from a recipient to
pay transportation, travel, or other
expenses for any Federal employee. Use
of award funds (Federal or non-Federal)
or the recipient’s provision of in-kind
goods or services for the purposes of
transportation, travel, or any other
expenses for any Federal employee, may
raise appropriation augmentation issues.
In addition, Council policy prohibits the
acceptance of gifts, including travel
payments for Federal employees, from
recipients or applicants regardless of the
source.

25. Minority Serving Institutions
(MSIs) Initiative. Pursuant to Executive
Orders 13555 (“White House Initiative
on Educational Excellence for
Hispanics™), 13270 (“Tribal Colleges
and Universities”), and 13532
(“Promoting Excellence, Innovation,
and Sustainability at Historically Black
Colleges and Universities”), the Council
encourages all applicants and recipients
to include meaningful participation of
MSIs as appropriate. Institutions eligible
to be considered MSIs are listed on the
Department of Education’s Web site.

26. Access to Records. The Council,
the Inspector General of the Treasury,
the Comptroller General of the United
States, or any of their duly authorized
representatives, and, if appropriate, the
State, shall have access to any pertinent
books, documents, papers and records
of the parties to a grant or cooperative
agreement, whether written, printed,
recorded, produced, or reproduced by
any electronic, mechanical, magnetic or
other process or medium, in order to
make audits, inspections, excerpts,
transcripts, or other examinations as
authorized by law. An audit of an award
may be conducted at any time.
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27. Research Misconduct. The
Council adopts, and applies to financial
assistance awards for research, the
Federal Policy on Research Misconduct
(Federal Policy) issued by the Executive
Office of the President’s Office of
Science and Technology Policy on
December 6, 2000 (65 FR 76260).
Recipient organizations that conduct
extramural research funded by Council
must foster an atmosphere conducive to
the responsible conduct of sponsored
research by safeguarding against and
resolving allegations of research
misconduct. Recipient organizations
also have the primary responsibility to
prevent, detect, and investigate
allegations of research misconduct and,
for this purpose, may rely on their
internal policies and procedures, as
appropriate, to do so. Federal award
funds expended on an activity that is
determined to be invalid or unreliable
because of research misconduct may
result in appropriate enforcement action
under the award, up to and including
award termination and possible
suspension or debarment. The Council
requires that any allegation that
contains sufficient information to
proceed with an inquiry be submitted to
the Grants Officer, who will also notify
the Treasury OIG of such allegation.

28. Intergovernmental Personnel Act
of 1970 (42 U.S.C. 4728—-4763).
Recipients must comply with this Act
relating to prescribed standards for
merit systems for programs funded
under one of the 19 statutes or
regulations specified in Appendix A of
the Office of Personnel Management
Standards for a Merit System of
Personnel Administration (5 CFR part
900, subpart F).

29. Uniform Relocation Assistance
and Real Property Acquisition Policies
Act of 1970, as amended (42 U.S.C. 4601
et seq.) and the Council implementing
regulations promulgated pursuant to its
authority. These provide for fair and
equitable treatment of persons displaced
or whose property is acquired as a result
of Federal or Federally-assisted
programs. These requirements apply to
all interests in real property acquired for
project purposes regardless of Federal
participation in purchases.

30. Lead-Based Paint Poisoning
Prevention Act (42 U.S.C. 4801 et seq.).
Non-Federal entities must comply with
the Lead-Based Paint Poisoning
Prevention Act which prohibits the use
of lead-based paint in construction or
rehabilitation of residential structures.

31. Hatch Act (5 U.S.C. 1501-1508
and 7324-7328). Non-Federal entities
must comply with the Hatch Act which
limits the political activities of
employees or officers of State or local

governments whose principal
employment activities are funded in
whole or in part with Federal funds.

32. Labor standards for Federally-
assisted construction sub-agreements
(wage guarantees). Recipients must
comply, as applicable, with the
provisions of the Davis-Bacon Act (40
U.S.C. 3141-3148); the Gopeland ““Anti-
Kickback” Act (40 U.S.C. 3145 and 18
U.S.C. 874); and the Contract Work
Hours and Safety Standards Act (40
U.S.C. 3701-3708).

33. Care and Use of Live Vertebrate
Animals. Non-Federal entities must
comply with the Laboratory Animal
Welfare Act of 1966 (Pub. L. 89-544), as
amended (7 U.S.C. 2131 et seq.) (animal
acquisition, transport, care, handling,
and use in projects) and implementing
regulations, 9 CFR parts 1, 2, and 3; the
Endangered Species Act (16 U.S.C. 1531
et seq.); Marine Mammal Protection Act
(16 U.S.C. 1361 et seq.) (taking
possession, transport, purchase, sale,
export or import of wildlife and plants);
the Nonindigenous Aquatic Nuisance
Prevention and Control Act (16 U.S.C.
4701 et seq.) (ensure preventive
measures are taken or that probable
harm of using species is minimal if
there is an escape or release); and all
other applicable statutes pertaining to
the care, handling, and treatment of
warm blooded animals held for
research, teaching, or other activities
supported by Federal financial
assistance. No research involving
vertebrate animals is permitted under
any Council financial assistance award
unless authorized by the Grants Officer.

34. Publications, Videos, and
Acknowledgment of Sponsorship.
Publication of the results or findings in
appropriate professional journals and
production of videos or other media is
encouraged as an important method of
recording, reporting and otherwise
disseminating information and
expanding public access to federally-
funded projects (e.g., scientific
research). The recipient may be required
to submit a copy of any publication
materials, including but not limited to
print, recorded or Internet materials to
the funding agency. When releasing
information related to a funded project
the recipient must include a statement
that the project or effort undertaken was
or is sponsored by Council. The
recipient is also responsible for assuring
that every publication of material based
on, developed under or otherwise
produced under a Council award,
except scientific articles or papers
appearing in scientific, technical or
professional journals, contains the
following disclaimer or other disclaimer
approved by the Grants Officer: “This

[report/video/etc.] was prepared by
[non-Federal entity name] using Federal
funds under award [number] from the
Council. The statements, findings,
conclusions, and recommendations are
those of the author(s) and do not
necessarily reflect the views of the
Council.”

35. Homeland Security Presidential
Directive—12. If the performance of a
grant award requires recipient
organization personnel to have routine
access to Federally-controlled facilities
and/or Federally-controlled information
systems (for purpose of this term
“routine access” is defined as more than
180 days), such personnel must undergo
the personal identity verification
credential process. In the case of foreign
nationals, the Council will conduct a
check with U.S. Citizenship and
Immigration Services’ (USCIS)
Verification Division, a component of
the Department of Homeland Security
(DHS), to ensure the individual is in a
lawful immigration status and that he or
she is eligible for employment within
the United States. Any items or services
delivered under a financial assistance
award shall comply with the Council
personal identity verification
procedures that implement Homeland
Security Presidential Directive -12,
“Policy for a Common Identification
Standard for Federal Employees and
Contractors,” FIPS PUB 201, and OMB
Memorandum M-05-24. The recipient
shall ensure that its subrecipients and
contractors (at all tiers) performing work
under this award comply with the
requirements contained in this term.
The Grants Officer may delay final
payment under an award if the
subrecipient or contractor fails to
comply with the requirements listed in
the term below. The recipient shall
insert the following terms in all
subawards and contracts when the
subaward recipient or contractor is
required to have routine physical access
to a Federally-controlled facility or
routine access to a Federally-controlled
information system:

(a) The subrecipient or contractor
shall comply with Council personal
identity verification procedures
identified in the subaward or contract
that implement Homeland Security
Presidential Directive 12 (HSPD-12),
Office of Management and Budget
(OMB) Guidance M—-05-24, as amended,
and Federal Information Processing
Standards Publication (FIPS PUB)
Number 201, as amended, for all
employees under this subaward or
contract who require routine physical
access to a Federally-controlled facility
or routine access to a Federally-
controlled information system.
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(b) The subrecipient or contractor
shall account for all forms of
Government-provided identification
issued to the subrecipient or contractor
employees in connection with
performance under this subaward or
contract. The subrecipient or contractor
shall return such identification to the
issuing agency at the earliest of any of
the following, unless otherwise
determined by Council: (1) When no
longer needed for subaward or contract
performance; (2) upon completion of the
subrecipient or contractor employee’s
employment; (3) upon completion of the
subaward or contract.

36. The Trafficking Victims Protection
Act of 2000 (22 U.S.C. 7104(g)), as
amended, and the implementing
regulations at 2 CFR part 175. The
Trafficking Victims Protection Act of
2000 authorizes termination of financial
assistance provided to a private entity,
without penalty to the Federal
government, if the recipient or
subrecipient engages in certain activities
related to trafficking in persons. The
Council incorporates the award term
required by 2 CFR 175.15(b) into all
financial assistance awards. See http://
www.gpo.gov/fdsys/pkg/CFR-2014-
title2-vol1/pdf/CFR-2014-title2-vol1-
part175.pdf for the full award term.

37. The Federal Funding
Accountability and Transparency Act of
2006 (Pub. L. 109-282; codified at 31
U.S.C. 6101 note) (FFATA).

(a) The FFATA requires information
on Federal awards (Federal financial
assistance and expenditures) be made
available to the public via a single,
searchable Web site. This information is
available at USASpending.gov.
Recipients and subrecipients must
include the following required data
elements in their application:

(1) Name of entity receiving award;

(2) Award amount;

(3) Transaction type, funding agency,
Catalog of Federal Domestic Assistance
Number, and descriptive award title;

(4) Location of entity, primary
location of performance (City/State/
Congressional District/Country); and

(5) Unique identifier of entity.

(b) Reporting Subawards and
Executive Compensation. Prime grant
recipients awarded a new Federal grant
greater than or equal to $25,000 on or
after October 1, 2010, other than those
funded by the Recovery Act, are subject
to FFATA subaward reporting
requirements as outlined in 2 CFR part
170. The prime recipient is required to
file a FFATA subaward report by the
end of the month following the month
in which the prime recipient awards
any sub-grant greater than or equal to
$25,000. See Pub. L. 109-282, as

amended by section 6202(a) of Pub. L.
110-252 (see 31 U.S.C. 6101 note). The
Council incorporates the award term
required by Appendix A of 2 CFR part
170 into all financial assistance awards.
See http://www.gpo.gov/fdsys/pkg/CFR-
2014-title2-vol1/pdf/CFR-2014-title2-
vol1-part170.pdf for the full award term
and reporting requirements.

(c) System for Award Management
(formerly ‘‘Central Contractor
Registration (CCR)’) and Universal
Identifier Requirements. Unless an
exemption applies under 2 CFR 25.110,
applicants for federal financial
assistance awards must be registered in
the System for Award Management
(SAM)—which includes the former
“Central Contractor Registration
(CCR)”’—prior to submitting an
application for financial assistance,
maintain an active SAM registration
with current information at all times
during which it has an active Federal
award or an application under
consideration by an agency, and provide
its DUNS number in each application it
submits to the agency. For this purpose,
the Council incorporates the award term
required by Appendix A of 2 CFR part
25 into all financial assistance awards.
See http://www.gpo.gov/fdsys/pkg/CFR-
2014-title2-vol1/pdf/CFR-2014-title2-
vol1-part25.pdf for the full award term.

C. In limited circumstances (e.g.,
when required by statute), the Council
will issue a Federal Register notice, in
addition to a notice on www.grants.gov,
announcing the availability of Federal
funds for each Council competitive
financial assistance program. Unless
statute or regulation requires otherwise,
such Federal Register notices will
contain only the following program-
specific information: Summary
description of program; deadline date
for receipt of applications; addresses for
submission of applications; information
contacts (including electronic access);
the amount of funding available;
statutory authority; the applicable
Catalog of Federal Domestic Assistance
(CFDA) number(s); eligibility
requirements; cost-sharing or matching
requirements; Intergovernmental
Review requirements; evaluation criteria
used by the merit reviewers, as
applicable; selection procedures,
including funding priorities/selection
factors/policy factors to be applied by
the selecting official; and administrative
and national policy requirements; and
information about how to access the full
program notice at www.grants.gov.

D. When applicable, the Council
follows the uniform format for an
announcement of Federal Funding
Opportunity notice for discretionary
grants and cooperative agreements

established by OMB in a guidance
published in the Federal Register on
June 23, 2003, and revised on October
8, 2003 (see 68 FR 37370 and 68 FR
58146, respectively). Announcements
published by Council are available at
www.grants.gov. Applicants are strongly
encouraged and in some cases required
to apply through www.grants.gov. It can
take up to two weeks to register with
www.grants.gov if problems are
encountered. Registration is required
only once. Applicants should consider
the time needed to register with
Grants.gov, and should begin the
registration process well in advance of
the application due date if they have
never registered. Applicants should
allow themselves adequate time to
submit the proposal through Grants.gov,
as the deadline for submission generally
cannot be extended and there is
significant potential for human or
computer error during the electronic
submission process. After registering, it
may take several days or longer from the
initial log-on before a new Grants.gov
system user can submit an application.
Only authorized individual(s) will be
able to submit the application, and the
system may need time to process a
submitted proposal. Applicants should
save and print the proof of submission
they receive from Grants.gov, which
may take up to two days to receive.

Administrative Procedure Act and
Regulatory Flexibility Act

Because notice and comment are not
required under 5 U.S.C. 553, or any
other law, for this notice relating to
public property, loans, grants benefits or
contracts (5 U.S.C. 553(a)), a Regulatory
Flexibility Analysis is not required and
has not been prepared for this notice.

Executive Order 13132 (Federalism)

It has been determined that this notice
does not contain policies with
Federalism implications as that term is
defined in Executive Order 13132.

Paperwork Reduction Act

This notice does not impose any new
reporting or recordkeeping requirements
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.).
Notwithstanding any other provisions of
the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection-of-information, subject
to the requirements of the PRA unless
that collection of information displays a
currently valid OMB control number.
The use of the following family of forms
has been approved by OMB under the
following control numbers: (1) SF-424
Family: 0348—0041, 0348-0044, 4040—
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0003, and 4040—-0004; (2) SF-424
Research and Related Family: 4040—
0001; SF—424 Individual Family: 4040—
0005; (3) SF—424 Mandatory Family:
4040-0002; and (4) SF—424 Short
Organizational Family: 4040-0003. The
use of Form SF-LLL is approved by
OMB under the control numbers 0348—
0046. The RESTORE Council may
develop additional forms as necessary.

Catalog of Federal Domestic Assistance

This notice affects all of the grant and
cooperative agreement programs funded
by the Council. The Catalog of Federal
Domestic Assistance can be accessed at
http://www.cfda.gov.

Jeffrey K. Roberson,

Senior Counsel, Department of Commerce.
[FR Doc. 2014—-27719 Filed 11-21-14; 8:45 am]
BILLING CODE 6560-58-P

DEPARTMENT OF AGRICULTURE
Council for Native American Farming
and Ranching; Meeting

AGENCY: Office of Tribal Relations,
USDA.

ACTION: Notice of public meeting.

SUMMARY: This notice announces a
forthcoming meeting of The Council for
Native American Farming and Ranching
(CNAFR) a public advisory committee of
the Office of Tribal Relations (OTR).
Notice of the meetings are provided in
accordance with section 10(a)(2) of the
Federal Advisory Committee Act, as
amended, (5 U.S.C. Appendix 2). This
will be the second meeting of the 2014—
2016 CNAFR term and will consist of,
but not limited to: Hearing public
comments; update on USDA programs
and activities; and discussion of
committee priorities. This meeting will
be open to the public.

DATES: The meeting will be held on
December 10th, 2014 from 2:00 p.m. to
5:45 p.m. and December 11th, 2014 from
8:30 a.m. to 5:30 p.m. The meeting will
be open to the public. Note that a period
for public comment will be held on
December 10th, 2014 from 3:00 p.m. to
5:00 p.m.

ADDRESSES: The meeting and public
comment period will be held at the
Flamingo Las Vegas, 3555 Las Vegas
Blvd. South, Las Vegas, Nevada 89109
in the Laughlin IT Room.

WRITTEN COMMENTS: Written comments
may be submitted to: John Lowery,
Designated Federal Officer, Office of
Tribal Relations (OTR), 1400
Independence Ave. SW., Whitten Bldg.,
500—A, Washington, DC 20250; by Fax:

(202) 720-1058; or by email:
John.Lowery@osec.usda.gov.

FOR FURTHER INFORMATION CONTACT:
Questions should be directed to John
Lowery, Designated Federal Officer,
Office of Tribal (OTR), 1400
Independence Ave. SW., Whitten Bldg.,
500A, Washington, DC 20250; by Fax:
(202) 720-1058 or email: John.Lowery@
osec.usda.gov.

SUPPLEMENTARY INFORMATION: In
accordance with the provisions of the
Federal Advisory Committee Act
(FACA) as amended (5 U.S.C. App. 2),
USDA established an advisory council
for Native American farmers and
ranchers. The CNAFR is a discretionary
advisory committee established under
the authority of the Secretary of
Agriculture, in furtherance of the
settlement agreement in Keepseagle v.
Vilsack that was granted final approval
by the District Court for the District of
Columbia on April 28, 2011.

The CNAFR will operate under the
provisions of the FACA and report to
the Secretary of Agriculture. The
purpose of the CNAFR is (1) to advise
the Secretary of Agriculture on issues
related to the participation of Native
American farmers and ranchers in
USDA farm loan programs; (2) to
transmit recommendations concerning
any changes to FSA regulations or
internal guidance or other measures that
would eliminate barriers to program
participation for Native American
farmers and ranchers; (3) to examine
methods of maximizing the number of
new farming and ranching opportunities
created through the farm loan program
through enhanced extension and
financial literacy services; (4) to
examine methods of encouraging
intergovernmental cooperation to
mitigate the effects of land tenure and
probate issues on the delivery of USDA
farm loan programs; (5) to evaluate other
methods of creating new farming or
ranching opportunities for Native
American producers; and (6) to address
other related issues as deemed
appropriate.

The Secretary of Agriculture selected
a diverse group of members representing
a broad spectrum of persons interested
in providing solutions to the challenges
of the aforementioned purposes. Equal
opportunity practices were considered
in all appointments to the CNAFR in
accordance with USDA policies. The
Secretary selected the members in
September 2014. Interested persons may
present views, orally or in writing, on
issues relating to agenda topics before
the CNAFR.

Written submissions may be
submitted to the contact person on or

before December 4, 2014. Oral
presentations from the public will be
scheduled between approximately 3:00
p-m. to 5:00 p.m. on December 10th.
Those individuals interested in making
formal oral presentations should notify
the contact person and submit a brief
statement of the general nature of the
issue they wish to present and the
names and addresses of proposed
participants by December 4, 2014. All
oral presentations will be given three (3)
to five (5) minutes depending on the
number of participants.

OTR will also make meeting room and
all agenda topics available to the public
via the OTR Web site: http://
www.usda.gov/tribalrelations no later
than 10 business days before the
meeting and at the meeting. In addition,
the minutes from the meeting will be
posted on the OTR Web site. OTR
welcomes the attendance of the public
at the CNAFR meetings and will make
every effort to accommodate persons
with physical disabilities or special
needs. If you require special
accommodations due to a disability,
please contact John Lowery, at least 10
business days in advance of the
meeting.

Leslie Wheelock,

Director, Office of Tribal Relations.

[FR Doc. 2014-27746 Filed 11-21-14; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF COMMERCE
Foreign-Trade Zones Board
[B-84-2014]

Foreign-Trade Zone (FTZ) 82—Mobile,
Alabama; Notification of Proposed
Production Activity; MH Wirth, Inc.
(Offshore Drilling Riser Systems);
Theodore, Alabama

The City of Mobile, Alabama, grantee
of FTZ 82, submitted a notification of
proposed production activity to the FTZ
Board on behalf of MH Wirth, Inc.
(MHWI), located in Theodore, Alabama.
The notification conforming to the
requirements of the regulations of the
FTZ Board (15 CFR 400.22) was
received on November 3, 2014.

The MHWI facility is located within
Site 7 of FTZ 82. The facility is used for
the production and repair of offshore
drilling riser systems (risers, telescopic
joints, test equipment and tools).
Pursuant to 15 CFR 400.14(b), FTZ
activity would be limited to the specific
foreign-status materials and components
and specific finished products described
in the submitted notification (as
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described below) and subsequently
authorized by the FTZ Board.

Production under FTZ procedures
could exempt MHWI from customs duty
payments on the foreign status
components used in export production.
On its domestic sales, MHWI would be
able to choose the duty rate during
customs entry procedures that applies to
offshore drilling risers, telescopic joints,
test equipment and tools (free) for the
foreign status inputs noted below.
Customs duties also could possibly be
deferred or reduced on foreign status
production equipment.

The components and materials
sourced from abroad include: Rubber
seals/o-rings/composite sheets; anodes;
riser tool elastomers/test plugs/
cylinders; riser telescopic joint packers/
sleeves; riser fins; Kevlar straps; riser
joint piping protectors; fasteners (bolts,
screws, nuts, lock washers); riser fin
bolt tensioners; hydraulic pipe/
receptacles; choke and kill line
receptacles; booster receptacles; riser
clip connectors; steel pins; welding wire
rods; and, paper documents (duty rate
ranges from free to 9.0%).

Public comment is invited from
interested parties. Submissions shall be
addressed to the FTZ Board’s Executive
Secretary at the address below. The
closing period for their receipt is
January 5, 2015.

A copy of the notification will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
21013, U.S. Department of Commerce,
1401 Constitution Avenue NW.,
Washington, DC 20230-0002, and in the
“Reading Room” section of the FTZ
Board’s Web site, which is accessible
via www.trade.gov/ftz.

For further information, contact Pierre
Duy at Pierre.Duy@trade.gov or (202)
482-1378.

Dated: November 17, 2014.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2014-27777 Filed 11-21-14; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-83-2014]

Foreign-Trade Zone (FTZ) 7—
Mayaguez, Puerto Rico; Notification of
Proposed Production Activity; IPR
Pharmaceuticals, Inc. (Pharmaceutical
Products); Candvanas, Puerto Rico

The Puerto Rico Industrial
Development Company, grantee of FTZ

7, submitted a notification of proposed
production activity to the FTZ Board on
behalf of IPR Pharmaceuticals, Inc.
(IPR), located within FTZ 7, in
Candvanas, Puerto Rico. The
notification conforming to the
requirements of the regulations of the
FTZ Board (15 CFR 400.22) was
received on November 3, 2014.

IPR already has authority to produce
certain pharmaceutical products,
including Crestor® tablets, a treatment
to lower cholesterol. The current request
would add microcrystalline cellulose
(input) to the scope of authority.
Pursuant to 15 CFR 400.14(b), FTZ
activity would be limited to the specific
foreign-status components and specific
finished products described in the
submitted notification (as described
below) and subsequently authorized by
the FTZ Board.

Production under FTZ procedures
could exempt IPR from customs duty
payments on the microcrystalline
cellulose used in export production. On
its domestic sales, IPR would be able to
choose the duty rates during customs
entry procedures that apply to its
finished Crestor® and other
pharmaceutical products (duty free) for
the foreign-status input,
microcrystalline cellulose (duty rate,
5.2%). Customs duties also could
possibly be deferred or reduced on
foreign status production equipment.

Public comment is invited from
interested parties. Submissions shall be
addressed to the FTZ Board’s Executive
Secretary at the address below. The
closing period for their receipt is
January 5, 2015.

A copy of the notification will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
21013, U.S. Department of Commerce,
1401 Constitution Avenue NW.,
Washington, DC 20230-0002, and in the
“Reading Room” section of the FTZ
Board’s Web site, which is accessible
via www.trade.gov/ftz.

For further information, contact Diane
Finver at Diane.Finver@trade.gov or
(202) 482-1367.

Dated: November 17, 2014.

Andrew McGilvray,

Executive Secretary.

[FR Doc. 201427779 Filed 11-21-14; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-821-811]

Solid Fertilizer Grade Ammonium
Nitrate From the Russian Federation;
Final Results of Antidumping Duty
Administrative Review; 2012-2013

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On May 22, 2014, the
Department of Commerce (the
Department) published in the Federal
Register the Preliminary Results of the
2012-2013 administrative review of the
antidumping duty order on solid
fertilizer grade ammonium nitrate
(ammonium nitrate) from the Russian
Federation.? This review covers two
groups of producers/exporters of the
subject merchandise, JSC Acron and its
affiliate JSC Dorogobuzh (collectively,
Acron) and MCC EuroChem and its
affiliates OJSC NAK Azot and OJSC
Nevinnomyssky Azot (collectively,
EuroChem). The period of review (POR)
is April 1, 2012, through March 31,
2013. We gave interested parties an
opportunity to comment on the
Preliminary Results and, based upon our
analysis of the comments, we continue
to find that sales of subject merchandise
to the United States have not been made
at prices below normal value (NV).

DATES: Effective Date: November 24,
2014.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Eastwood or David Crespo,
AD/CVD Operations, Office II,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW,,
Washington, DC 20230; telephone: (202)
482-3874 or (202) 482-3693,
respectively.

SUPPLEMENTARY INFORMATION:
Background

On May 22, 2014, the Department
published the Preliminary Results in the
Federal Register. In July 2014, we
received a case brief from CF Industries,
Inc. and El Dorado Chemical Company
(collectively, the petitioners). In August
2014, we received rebuttal briefs from
Acron and EuroChem. In October 2014,
the Department held an ex-parte

1 See Solid Fertilizer Grade Ammonium Nitrate
From the Russian Federation; Preliminary Results
of Antidumping Duty Administrative Review; 2012-
2013, 79 FR 29417 (May 22, 2014) (Preliminary
Results), and accompanying Preliminary Decision
Memorandum.
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meeting with the petitioners at their
request.

Scope of the Order

The merchandise subject to this order
is solid, fertilizer grade ammonium
nitrate products. The merchandise
subject to this order is classified in the
Harmonized Tariff Schedule of the
United States (HTSUS) at subheadings
3102.30.00.00 and 3102.290000.
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
merchandise within the scope is
dispositive.2

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs are addressed in the
Issues and Decision Memorandum. A
list of the issues which parties raised
and to which we respond in the Issues
and Decision Memorandum is attached
to this notice as Appendix I. The Issues
and Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(IA ACCESS). IA ACCESS is available to
registered users at http://
iaaccess.trade.gov, and it is available to
all parties in the Central Records Unit,
Room 7046, of the main Department of
Commerce building. In addition, a
complete version of the Issues and
Decision Memorandum can be accessed
directly at http://enforcement.trade.gov/
frn/index.html. The signed and the
electronic versions of the Issues and
Decision Memorandum are identical in
content.

Changes Since the Preliminary Results

Based on a review of the record and
comments received from interested
parties regarding our Preliminary
Results, we have made no changes to
Acron’s or EuroChem’s margin
calculations.

Period of Review

The POR is April 1, 2012, through
March 31, 2013.

2For a complete description of the scope of the
order, see the memorandum from Gary Taverman,
Associate Deputy Assistant Secretary for
Antidumping and Countervailing Duty Operations,
to Paul Piquado, Assistant Secretary for
Enforcement and Compliance, entitled, ‘“Decision
Memorandum for the Final Results of the 2012—
2013 Administrative Review of the Antidumping
Duty Order on Solid Fertilizer Grade Ammonium
Nitrate from the Russian Federation” (Issues and
Decision Memorandum), dated concurrently with
and hereby adopted by this notice.

Final Results of the Review

We are assigning the following
dumping margins to the firms listed
below as follows:

Weighted-
average
Producer/exporter dumping
margin
(percent)
JSC Acron/JSC Dorogobuzh 0.00
MCC EuroChem/OJSC NAK
Azot/OJSC
Nevinnomyssky Azot ......... 0.00

Assessment Rates

Pursuant to section 751(a)(2)(C) of the
Tariff Act of 1930, as amended (the Act),
and 19 CFR 351.212(b)(1), the
Department has determined, and CBP
shall assess, antidumping duties on all
appropriate entries of subject
merchandise and deposits of estimated
duties, where applicable, in accordance
with the final results of this review. The
Department intends to issue appropriate
assessment instructions directly to CBP
15 days after publication of the final
results of this administrative review
pursuant to 19 CFR 351.356.8(a).

Pursuant to the Final Modification for
Reviews,3 because the respondents’
weighted-average dumping margins are
zero, we will instruct CBP to liquidate
the appropriate entries without regard to
antidumping duties.# The Department
intends to issue assessment instructions
to CBP 15 days after the date of
publication of these final results of
review.

Cash Deposit Requirements

The following deposit requirements
will be effective upon publication of the
notice of final results of administrative
review for all shipments of the subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the date of publication as provided
by section 751(a)(2)(C) of the Act: (1)
The cash deposit rates for Acron and
EuroChem are less than 0.50 percent
and, therefore, de minimis within the
meaning of 19 CFR 351.106(c)(1);
accordingly, no cash deposits will be
required; (2) for merchandise exported
by manufacturers or exporters not
covered in this review but covered in a
prior segment of the proceeding, the
cash deposit rate will continue to be the
company-specific rate published for the
most recently completed segment; (3) if

3 See Antidumping Proceedings: Calculation of
the Weighted-Average Dumping Margin and
Assessment Rate in Certain Antidumping Duty
Proceedings; Final Modification, 77 FR 8101
(February 14, 2012) (Final Modification for
Reviews).

4Id., 77 FR at 8102.

the exporter is not a firm covered in this
review, or the original investigation, but
the manufacturer is, the cash deposit
rate will be the rate established for the
most recently completed segment for the
manufacturer of the merchandise; and
(4) the cash deposit rate for all other
manufacturers or exporters will
continue to be 253.98 percent, the all-
others rate established in the order.5
These cash deposit requirements, when
imposed, shall remain in effect until
further notice.

Notification to Importers

This notice serves as the only
reminder to importers of their
responsibility, under 19 CFR
351.402(f)(2), to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

Notification Regarding Administrative
Protective Order

This notice serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

This notice is published in
accordance with section 751 of the
Tariff Act of 1930, as amended, and 19
CFR 351.221(b)(5).

Dated: November 17, 2014.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

Appendix I

List of Topics Discussed in the Issues and
Decision Memorandum

General Comments

1. Adjusting Respondents’ Costs to
Account for Alleged Distortions in the Price
of Natural Gas

2. Level of Trade.

[FR Doc. 2014-27759 Filed 11-21-14; 8:45 a.m.]
BILLING CODE 3510-DS-P

5 See Termination of the Suspension Agreement
on Solid Fertilizer Grade Ammonium Nitrate From
the Russian Federation and Notice of Antidumping
Duty Order, 76 FR 23569, 23570 (April 27, 2011).
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-896]

Magnesium Metal From the People’s
Republic of China: Preliminary Results
of Antidumping Duty Administrative
Review; 2013-2014

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“Department’) is conducting the
administrative review of the
antidumping duty order on magnesium
metal from the People’s Republic of
China (“PRC”). The period of review
(“POR”) is April 1, 2013, through March
31, 2014. This review covers two PRC
companies, Tianjin Magnesium
International, Co., Ltd. (“TMI”) and
Tianjin Magnesium Metal, Co., Ltd.
(“TMM”). The Department
preliminarily finds that TMI and TMM
did not have reviewable entries during
the POR. We invite interested parties to
comment on these preliminary results.
DATES: Effective Date: November 24,
2014.

FOR FURTHER INFORMATION CONTACT:
James Terpstra or Erin Begnal, AD/CVD
Operations, Office III, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington DC 20230;
telephone: (202) 482—-3965 or (202) 482—
1442, respectively.

Scope of the Order

The product covered by this
antidumping duty order is magnesium
metal from the PRC, which includes
primary and secondary alloy
magnesium metal, regardless of
chemistry, raw material source, form,
shape, or size. Magnesium is a metal or
alloy containing by weight primarily the
element magnesium. Primary
magnesium is produced by
decomposing raw materials into
magnesium metal. Secondary
magnesium is produced by recycling
magnesium-based scrap into magnesium
metal. The magnesium covered by this
order includes blends of primary and
secondary magnesium.

The subject merchandise includes the
following alloy magnesium metal
products made from primary and/or
secondary magnesium including,
without limitation, magnesium cast into
ingots, slabs, rounds, billets, and other
shapes; magnesium ground, chipped,
crushed, or machined into rasping,
granules, turnings, chips, powder,

briquettes, and other shapes; and
products that contain 50 percent or
greater, but less than 99.8 percent,
magnesium, by weight, and that have
been entered into the United States as
conforming to an ““ASTM Specification
for Magnesium Alloy”’ * and are thus
outside the scope of the existing
antidumping orders on magnesium from
the PRC (generally referred to as “‘alloy”
magnesium).

The scope of this order excludes: (1)
All forms of pure magnesium, including
chemical combinations of magnesium
and other material(s) in which the pure
magnesium content is 50 percent or
greater, but less than 99.8 percent, by
weight, that do not conform to an
“ASTM Specification for Magnesium
Alloy”; 2 (2) magnesium that is in liquid
or molten form; and (3) mixtures
containing 90 percent or less
magnesium in granular or powder form
by weight and one or more of certain
non-magnesium granular materials to
make magnesium-based reagent
mixtures, including lime, calcium
metal, calcium silicon, calcium carbide,
calcium carbonate, carbon, slag
coagulants, fluorspar, nephaline syenite,
feldspar, alumina (Al203), calcium
aluminate, soda ash, hydrocarbons,
graphite, coke, silicon, rare earth
metals/mischmetal, cryolite, silica/fly
ash, magnesium oxide, periclase,
ferroalloys, dolomite lime, and
colemanite.? The merchandise subject to
this order is classifiable under items
8104.19.00, and 8104.30.00 of the
Harmonized Tariff Schedule of the
United States (“HTSUS”’). Although the
HTSUS items are provided for
convenience and customs purposes, the

1The meaning of this term is the same as that
used by the American Society for Testing and
Materials in its Annual Book for ASTM Standards:
Volume 01.02 Aluminum and Magnesium Alloys.

2The material is already covered by existing
antidumping orders. See Notice of Antidumping
Duty Orders: Pure Magnesium From the People’s
Republic of China, the Russian Federation and
Ukraine; Notice of Amended Final Determination of
Sales at Less Than Fair Value: Antidumping Duty
Investigation of Pure Magnesium From the Russian
Federation, 60 FR 25691 (May 12, 1995); and
Antidumping Duty Order: Pure Magnesium in
Granular Form From the People’s Republic of
China, 66 FR 57936 (November 19, 2001).

3 This third exclusion for magnesium-based
reagent mixtures is based on the exclusion for
reagent mixtures in the 2000-2001 investigations of
magnesium from China, Israel, and Russia. See
Final Determination of Sales at Less Than Fair
Value: Pure Magnesium in Granular Form From the
People’s Republic of China, 66 FR 49345
(September 27, 2001); Final Determination of Sales
at Less Than Fair Value: Pure Magnesium From
Israel, 66 FR 49349 (September 27, 2001); Final
Determination of Sales at Not Less Than Fair Value:
Pure Magnesium From the Russian Federation, 66
FR 49347 (September 27, 2001). These mixtures are
not magnesium alloys, because they are not
combined in liquid form and cast into the same
ingot.

written description of the merchandise
is dispositive.

Background

On April 1, 2014, the Department
published a notice of opportunity to
request an administrative review of the
antidumping duty order on magnesium
metal from the PRC for the period April
1, 2013 through March 31, 2014.4 On
April 30, 2014, U.S. Magnesium LLC
(“U.S. Magnesium”), a domestic
producer and Petitioner in the
underlying investigation of this case,
made a timely request that the
Department conduct an administrative
review of TMI and TMM.? On May 29,
2014, in accordance with section 751(a)
of the Tariff Act of 1930, as amended
(“the Act”), the Department published
in the Federal Register a notice of
initiation of this antidumping duty
administrative review.6 On June 25,
2014, TMI submitted a letter to the
Department certifying that it did not
export magnesium metal to the United
States during the POR.7 On July 21,
2014, TMM submitted a letter to the
Department certifying that it did not
export magnesium metal to the United
States during the POR.8

On August 19, 2014, we notified U.S.
Customs and Border Protection (‘““CBP”’)
that we were in receipt of no-shipment
certifications from TMI and TMM and
requested CBP to report any contrary
information within 10 days.® CBP did
not report any contrary information. On
August 29, 2014, the Department placed
on the record information obtained in
response to the Department’s query to
CBP concerning imports into the United
States of subject merchandise during the
POR.10 This information indicates that
there were no entries of subject

4 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
To Request Administrative Review, 79 FR 18260
(April 1, 2014).

5 See letter from U.S. Magnesium, “Magnesium
Metal from the People’s Republic of China: Request
for Administrative Review,” dated April 30, 2014.

6 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 79 FR
30809 (May 29, 2014).

7 See letter from TMI, “‘Magnesium Metal from
the People’s Republic of China; A-570-896;
Certification of No Sales by Tianjin Magnesium
International, Co., Ltd.,” dated June 25, 2014, at 1.

8 See letter from TMM, ‘“Magnesium Metal from
the People’s Republic of China; A-570-896;
Certification of No Sales by Tianjin Magnesium
Metal, Co., Ltd.,” dated July 21, 2014, at 1.

9 See Memorandum to the File, “Magnesium
Metal from the People’s Republic of China: 13-14
Administrative Review: U.S. Customs and Border
Protection Data,” dated August 29, 2014, at
Attachment 1 Customs Message 4231308, “No
Shipments Inquiry,” dated August 19, 2014 (“No
Shipments Memo™).

10 See No Shipments Memo.
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merchandise during the POR that had
been exported by TMI or TMM.

Preliminary Determination of No
Shipments

As noted in the “Background” section
above, TMI and TMM submitted timely-
filed certifications indicating that they
had no shipments of subject
merchandise to the United States during
the POR. In addition, CBP did not
provide any evidence that contradicts
TMI's and TMM’s claims of no
shipments. Further, on August 29, 2014,
the Department released to interested
parties the results of a CBP query to
corroborate TMI and TMM’s no
shipment claims.1? The Department
received no comments from interested
parties concerning the results of the CBP
query.

Based on TMI's and TMM’s
certifications and our analysis of CBP
information, we preliminarily determine
that TMI and TMM did not have any
reviewable entries during the POR. In
addition, the Department finds that
consistent with its recently announced
refinement to its assessment practice in
non-market economy (“NME”) cases, it
is appropriate not to rescind the review
in this circumstance but, rather, to
complete the review with respect to TMI
and TMM and issue appropriate
instructions to CBP based on the final
results of the review.12

Public Comment

Interested parties are invited to
comment on the preliminary results and
may submit case briefs and/or written
comments within 30 days of the date of
publication of this notice, pursuant to
19 CFR 351.309(c)(1)(ii). Rebuttal briefs,
limited to issues raised in the case
briefs, will be due five days after the
due date for case briefs, pursuant to 19
CFR 351.309(d). Parties who submit
case or rebuttal briefs in this proceeding
are requested to submit with each
argument a statement of the issue, a
summary of the argument not to exceed
five pages, and a table of statutes,
regulations, and cases cited, in
accordance with 19 CFR 351.309(c)(2).

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Enforcement and Compliance, U.S.
Department of Commerce, filed
electronically using Enforcement and
Compliance’s Antidumping and

11 See Id.

12 See Non-Market Economy Antidumping
Proceedings: Assessment of Antidumping Duties, 76
FR 65694 (October 24, 2011) and the ‘“Assessment
Rates” section, below.

Countervailing Duty Centralized
Electronic Service System (“IA
ACCESS”’). IA ACCESS is available to
registered users at http://
iaaccess.trade.gov and in the Gentral
Records Unit, Room 7046 of the main
Department of Commerce building. An
electronically filed document must be
received successfully in its entirety by
the Department’s electronic records
system, IA ACCESS, by 5:00 p.m.
Eastern Standard Time, within 30 days
after the date of publication of this
notice.13 Requests should contain: (1)
The party’s name, address and
telephone number; (2) the number of
participants; and (3) a list of issues to be
discussed. Issues raised in the hearing
will be limited to those raised in the
respective case briefs. The Department
intends to issue the final results of this
administrative review, including the
results of its analysis of the issues raised
in any written briefs, not later than 120
days after the date of publication of this
notice, pursuant to section 751(a)(3)(A)
of the Act.

Assessment Rates

Upon issuance of the final results, the
Department will determine, and CBP
shall assess, antidumping duties on all
appropriate entries covered by this
review. The Department intends to issue
assessment instructions to CBP 15 days
after the publication date of the final
results of this review. Additionally,
pursuant to a recently announced
refinement to its assessment practice in
NME cases, if the Department continues
to determine that an exporter under
review had no shipments of the subject
merchandise, any suspended entries
that entered under that exporter’s case
number (i.e., at that exporter’s rate) will
be liquidated at the PRC-wide rate. For
a full discussion of this practice, see
Non-Market Economy Antidumping
Proceedings: Assessment of
Antidumping Duties, 76 FR 65694
(October 24, 2011).

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act: (1) For TMI,
which claimed no shipments, the cash
deposit rate will remain unchanged
from the rate assigned to TMI in the
most recently completed review of the
company; (2) for previously investigated

13 See 19 CFR 351.310(c).

or reviewed PRC and non-PRC exporters
who are not under review in this
segment of the proceeding but who have
separate rates, the cash deposit rate will
continue to be the exporter-specific rate
published for the most recent period; (3)
for all PRC exporters of subject
merchandise that have not been found
to be entitled to a separate rate
(including TMM, which claimed no
shipments, but has not been found to be
separate from the PRC-wide entity), the
cash deposit rate will be the PRC-wide
rate of 141.49 percent; and (4) for all
non-PRC exporters of subject
merchandise which have not received
their own rate, the cash deposit rate will
be the rate applicable to the PRC
exporter(s) that supplied that non-PRC
exporter. These deposit requirements,
when imposed, shall remain in effect
until further notice.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This administrative review and notice
are in accordance with sections
751(a)(1) and 777(i) of the Act and 19
CFR 351.213.

Dated: November 17, 2014.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2014-27685 Filed 11-21-14; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Ocean and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Fishery Capacity
Reduction Program Buyback Requests

AGENCY: National Ocean and
Atmospheric Administration,
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
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proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.

DATES: Written comments must be
submitted on or before January 23, 2015.

ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at Jlessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Paul Marx, (301) 427.8771 or
Paul. Marx@noaa.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

This request is for an extension of a
current information collection. The
National Oceanic and Atmospheric
Administration’s (NOAA) National
Marine Fisheries Service (NMFS)
established programs to reduce excess
fishing capacity by paying fishermen to
surrender their vessels/permits. These
fishing capacity reduction programs, or
buybacks, are conducted pursuant to the
Magnuson-Stevens Fishery
Conservation and Management Act, and
the Magnuson-Stevens Reauthorization
Act (Pub. L. 109-479). The buybacks
can be funded by a Federal loan to the
industry or by direct Federal or other
funding. Buyback regulations are at 50
CFR Part 600.

The information collected by NMFS
involves the submission of buyback
requests by industry, submission of
bids, referenda of fishery participants
and reporting of collection of fees to
repay buyback loans. For buybacks
involving State-managed fisheries, the
State may be involved in developing the
buyback plan and complying with other
information requirements. NMFS
requests information from participating
buyback participants to track
repayments of the loans as well as
ensure accurate management and
monitoring of the loans. The fees
recordkeeping and reporting
requirements at 50 CFR parts 600.1013
through 600.1017 form the basis for the
collection of information.

II. Method of Collection

Paper reports or electronic reports are
required from buyback participants.
Methods of submittal include mailing of
paper reports, electronic submission via
the Internet, and/or facsimile
transmission.

II1. Data

OMB Control Number: 0648—0376.
Form Number(s): None.

Type of Review: Regular submission
(extension of a current information
collection).

Affected Public: Business or other for-
profit organizations; individuals or
households; and state, local, or tribal
government.

Estimated Number of Respondents:
1,000.

Estimated Time per Response:
Implementation plan, 6,634 hours;
referenda votes, bids, seller/buyer
reports and annual fee collection
reports, 4 hours each; completion of fish
ticket, 10 minutes; monthly fee
collection report, 2 hours; advising
holder/owner of conflict with accepted
bidders’ representations, 1 hour;
potentially 270 hours-state approval/
review of plans.

Estimated Total Annual Burden
Hours: 15,838.

Estimated Total Annual Cost to
Public: $1,596 in recordkeeping/
reporting costs.

IV. Request for Comments

Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information;

(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: November 18, 2014.
Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2014-27646 Filed 11-21-14; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Ocean and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Coral Reef
Conservation Program Survey

AGENCY: National Ocean and
Atmospheric Administration,
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before January 23, 2015.
ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 66186,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at JJessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Peter Edwards, (301) 563—
1145 Ext 145 or Peter.Edwards@
noaa.gov.

SUPPLEMENTARY INFORMATION:

1. Abstract

This request is for extension of a
currently approved information
collection.

The purpose of this information
collection is to obtain information from
individuals in the seven United States
(U.S.) jurisdictions containing coral
reefs. Specifically, NOAA is seeking
information on the knowledge, attitudes
and reef use patterns, as well as
information on knowledge and attitudes
related to specific reef protection
activities. In addition, this survey will
provide for the ongoing collection of
social and economic data related to the
communities affected by coral reef
conservation programs.

The Coral Reef Conservation Program
(CRCP), developed under the authority
of the Coral Reef Conservation Act of
2000, is responsible for programs
intended to enhance the conservation of
coral reefs. We intend to use the
information collected through this
instrument for research purposes as well
as measuring and improving the results
of our reef protection programs. Because
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many of our efforts to protect reefs rely
on education and changing attitudes
toward reef protection, the information
collected will allow CRCP staff to
ensure programs are designed
appropriately at the start, future
program evaluation efforts are as
successful as possible, and outreach
efforts are targeting the intended
recipients with useful information.

II. Method of Collection

Information will be collected in the
means most efficient and effective in the
individual jurisdiction. For the three
years covered by this clearance we
expect to use face-to-face interviews in
American Samoa, and as appropriate,
telephone and/or internet-based survey
techniques in Hawaii and Florida,
Commonwealth of the Northern Mariana
Islands, Guam, Puerto Rico, and the U.S.
Virgin Islands.

II1. Data

OMB Control Number: 0648—0646.
Form Number(s): None.

Type of Review: Regular submission
(extension of a currently approved
information collection).

Affected Public: Individuals or
households.

Estimated Number of Respondents:
3,128.

Estimated Time per Response: 25
minutes.

Estimated Total Annual Burden
Hours: 1,303.

Estimated Total Annual Cost to
Public: $0 in recordkeeping/reporting
costs.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: November 19, 2014.
Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2014—-27731 Filed 11-21-14; 8:45 am]
BILLING CODE 3510-JS-P

DEPARTMENT OF COMMERCE

National Ocean and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Shipboard
Observation Form for Floating Marine
Debris

AGENCY: National Ocean and
Atmospheric Administration,
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before January 23, 2015.
ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at JJessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Sherry Lippiatt, NOAA
Marine Debris Program, (510) 410-2602,
Sherry.Lippiatt@noaa.gov.
SUPPLEMENTARY INFORMATION:

1. Abstract

This request is for extension of a
currently approved information
collection.

This data collection project will be
coordinated by the NOAA Marine
Debris Program, and involve
recreational and commercial vessels
(respondents), shipboard observers
(respondents), NGOs (respondents) as
well as numerous experts on marine
debris observations at sea. The
Shipboard Observation Form for
Floating Marine Debris was created
based on methods used in studies of
floating marine debris by established
researchers, previous shipboard
observational studies conducted at sea
by NOAA, and the experience and input

of recreational sailors. The goal of this
form is to be able to calculate the
density of marine debris within an area
of a known size. Additionally, this form
will help collect data on potential
marine debris resulting from the March
2011 Japan tsunami in order to better
model movement of the debris as well
as prepare (as needed) for continued
debris arrival to areas around the
Pacific. This form may additionally be
used to collect data on floating marine
debris in any water body.

II. Method of Collection

Respondents have a choice of either
electronic or paper forms. Methods of
submittal include email of electronic
forms, and mail and facsimile
transmission of paper forms.

III. Data

OMB Control Number: 0648—0644.
Form Number(s): None.

Type of Review: Regular submission
(extension of a current information
collection).

Affected Public: Individuals or
households; not-for profit institutions;
business or other for-profit
organizations.

Estimated Number of Respondents:
20.

Estimated Time Per Response: 30
minutes.

Estimated Total Annual Burden
Hours: 10 hours.

Estimated Total Annual Cost to
Public: $0 in recordkeeping/reporting
costs.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.


mailto:Sherry.Lippiatt@noaa.gov
mailto:JJessup@doc.gov

69838

Federal Register/Vol. 79, No. 226 /Monday, November 24, 2014 /Notices

Dated: November 18, 2014.
Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2014—-27647 Filed 11-21-14; 8:45 am]
BILLING CODE 3510-JE-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Intent To Prepare a Draft
Environmental Impact Statement for
the Proposed He’eia National Estuarine
Research Reserve in Kane’ohe Bay,
Hawai’i

AGENCY: National Estuarine Research
Reserve System, Office for Coastal
Management, National Ocean Service,
National Oceanic and Atmospheric
Administration, Department of
Commerce.

ACTION: Notice.

SUMMARY: In accordance with section
315 of the Coastal Zone Management
Act of 1972, as amended (16 U.S.C.
1451-1466), the State of Hawai‘i and the
National Oceanic and Atmospheric
Administration (NOAA) intend to
conduct two public scoping meetings on
December 17, 2014, in Kane‘ohe,
Hawai‘i, and on December 19, 2014, in
Honolulu, Hawai‘i, as part of NOAA’s
draft environmental impact statement
(DEIS) and draft management plan
(DMP) process to solicit comments for
the preparation of a DEIS and DMP on
the Proposed He’eia National Estuarine
Research Reserve in Kane’ohe Bay.
DATES: December 17, 2014, at 5:00-7:00
p-m. and December 19, 2014, at 5:00—
7:00 p.m.

ADDRESSES: December 17 at the King
Intermediate School, 46—155
Kamehameha Hwy., Kane‘ohe, HI 96744
and December 19 at the NOAA Fisheries
Honolulu Service Center, 1139 N.
Nimitz Hwy., Ste 220, Honolulu, HI
96817.

FOR FURTHER INFORMATION CONTACT:
Contact Rebecka Arbin, Hawai‘i Office
of Planning, P. O. Box 2359, Honolulu,
HI 96804 at (808)587-2831 or
rebecka.j.arbin@dbedt.hawaii.gov or
Joelle Gore, Acting Chief, Stewardship
Division, Office for Coastal
Management, National Ocean Service,
NOAA, 1305 East-West Highway, Silver
Spring, Maryland 20910, at (301) 713-
3155 ext. 177, or
Hawaii.nerr.comments@noaa.gov.
SUPPLEMENTARY INFORMATION: The
decision to be made by NOAA is
whether to designate the proposed
He‘eia National Estuarine Research

Reserve. The State of Hawai‘i, through
its Office of Planning, site partners and
NOAA are working to determine the
boundaries of the reserve, how the
reserve would be managed, and the
policies of the proposed reserve. These
decisions will be made through an
analysis process and described in the
reserve management plan.

Found within the largest sheltered
bay in the Hawaiian Islands, the He‘eia
estuary constitutes a range of diverse
habitats, including uplands, wetland,
and fringing coral reefs, and is
representative of the estuarine habitats
in the Insular biogeographic region. In
addition, the site hosts numerous
traditional Hawaiian practices,
including an ancient Hawaiian fish
pond and taro cultivation. The
combination of unique traditional
Hawaiian land uses and natural habitats
is expected to attract a broad range of
research interests from multiple
scientific disciplines. In July 2012, the
Governor of Hawai‘i sent NOAA a letter
of interest in exploring the feasibility of
designating a reserve within the
Hawaiian Islands based on ongoing
conversations with community groups
and the University of Hawai‘i. In
February 2013, the State of Hawai‘i
undertook a site selection process to
determine appropriate areas of the
Hawaiian Islands that might be
nominated for inclusion in the reserve
System. Hawai‘i, working with
scientists, community organizations,
and the public, gathered input and
suggestions to inform the selection of a
potential site for consideration as a
national estuarine research reserve.

On May 21, 2014, the Governor of the
State of Hawai‘i nominated the He‘eia
estuary for consideration as a Hawai‘i
reserve. On October 27, 2014, NOAA
accepted the site nomination document
for the proposed He‘eia reserve and
initiated planning efforts with the
Hawai‘i Office of Planning HIMB.

The He'eia reserve is proposed to be
administered by the State of Hawaii in
cooperation with the Hawaii Office of
Planning, the Hawai‘i Department of
Land and Natural Resources, the
University of Hawai‘i, Hawai‘i
Community Development Authority,
and community organizations Kako‘o
‘Oiwi, Paepae o He‘eia, Ko‘olaupoko
Hawaiian Civic Club, Kamaaina Kids,
and The Nature Conservancy, with
support from other state and county
agencies and community members. The
Hawai‘i Office of Planning, in
collaboration with those partners, is
jointly developing an outline of a
preliminary DMP. The outline is
intended to identify specific needs and
priorities related to research, education,

and stewardship. At the public
meetings, the Hawai‘i Office of Planning
and NOAA will provide a synopsis of
the process for developing a DEIS and
DMP and will solicit comments on the
scope and the significant issues to be
analyzed in a DEIS.

Interested parties who wish to submit
suggestions or comments about the
scope or content of the proposed DEIS
and DMP are invited to attend the above
meetings or provide comments to the
Hawai‘i Office of Planning or NOAA’s
Office for Coastal Management.
Comments can be submitted to
Hawaii.nerr.comments@noaa.gov or
U.S. mail at the addresses listed below.
Federal Domestic Assistance Catalog Number
11.420 (Coastal Zone Management) Research
Reserves

Dated: November 18, 2014.

Donna Rivelli,

Deputy Chief Financial Officer, National
Ocean Service, N