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DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1493
RIN 0551-AA74

CCC Export Credit Guarantee (GSM-
102) Program and Facility Guarantee
Program (FGP)

AGENCY: Foreign Agricultural Service
and Commodity Credit Corporation
(CCQG), USDA.

ACTION: Final rule.

SUMMARY: This final rule amends the
regulations that administer the Export
Credit Guarantee (GSM-102) Program
and eliminates provisions for the
Intermediate Export Credit Guarantee
(GSM-103) Program, consistent with the
repeal of authority to operate this
program in the Food, Conservation, and
Energy Act of 2008 (2008 Act). This
final rule incorporates program
operational changes and information
from press releases and notices to
participants that have been
implemented since the publication of
the current rule, and include other
administrative revisions to enhance
clarity and program integrity. It also
incorporates certain comments received
in response to proposed rules issued on
July 27, 2011, and December 27, 2013.
These changes should increase program
availability to all program participants
and enhance access and encourage sales
for smaller U.S. exporters. Changes are
also intended to improve CCC’s
financial management of the program.
DATES: Effective Date: This final rule is
effective December 18, 2014.

Applicability Date: The provisions of
this final rule will be applied by CCC as
follows:

(1) For any payment guarantee
associated with an application for
payment guarantee received by CCC on
or after December 18, 2014, the

provisions of this final rule shall
immediately apply in their entirety.

(2) For any payment guarantee
associated with an application for
payment guarantee received by CCC
prior to December 18, 2014, the
provisions of the previous rule
governing the Export Credit Guarantee
(GSM-102) Program shall apply.

(3) Notwithstanding (2) above, the
provisions of §§ 1493.30, 1493.40,
1493.50, 1493.60, and 1493.192 shall
apply to all program participants as of
December 18, 2014.

FOR FURTHER INFORMATION CONTACT:
Amy Slusher, Deputy Director, Credit
Programs Division, Foreign Agricultural
Service, U.S. Department of Agriculture,
1400 Independence Ave. SW., Stop
1025, Room 5509, Washington, DC
20250-1025; telephone (202) 720-6211.
SUPPLEMENTARY INFORMATION:

Background

The Commodity Credit Corporation’s
(CCC) Export Credit Guarantee (GSM—
102) Program is administered by the
Foreign Agricultural Service (FAS) of
the U.S. Department of Agriculture
(USDA) on behalf of CCC, pursuant to
program regulations codified at 7 CFR
Part 1493, and through the issuance of
“Program Announcements’” and
“Notices to Participants” that are
consistent with this regulation. The
previous regulation became effective on
November 18, 1994. Since that time,
CCC has implemented numerous
operational changes to improve the
efficiency of the program, including an
automated, Internet-based system for
participants and revised program
controls to improve program quality,
reduce costs, and protect against waste
and fraud. Also since that time,
agricultural trade and finance practices
have evolved. This final rule is intended
to reflect these changes and to enhance
the overall clarity and integrity of the
program. In addition, the 2008 Act
repealed the authority to operate the
GSM-103 Program, and this change is
reflected in the final rule.

On July 27, 2011, CCC published a
Proposed Rule in the Federal Register
(Vol. 76, No. 144, pages 44836—44855).
In response to comments received, CCC
made several significant changes and
issued a second proposed rule on
December 27, 2013 (Federal Register
Vol. 78, No. 249, pages 79254—79282).
The deadline for comments on the

second proposed rule was January 27,
2014. CCC received comments on the
second proposed rule from seven
parties, including U.S. exporters and
U.S. banks. Comments received on the
December 27, 2013, proposed rule and
changes made by CCC are discussed
below in the Section-by-Section
Analysis.

Section-by-Section Analysis

The section-by-section analysis below
includes a summary of comments
received on the December 27, 2013,
proposed rule (hereafter “proposed
rule”), CCC’s responses to those
comments, and a discussion of any
additional changes made by CCC. In
some instances, the numbering systems
differ between the proposed and final
rules. For purposes of this discussion,
the numbering system of the final rule
will be used, except where otherwise
indicated. Defined terms found in the
final rule are capitalized.

Subpart B—CCC Export Credit
Guarantee (GSM-102) Program
Operations

Section 1493.20 Definition of Terms

Eligible Export Sale

One commenter expressed concern
that the proposed rule preamble added
requirements to the definition of
Eligible Export Sale. Because the
Exporter is required to certify that a
GSM-102 transaction is an Eligible
Export Sale, the commenter requested
clarification regarding whether the
preamble language constitutes
additional conditions not contained in
the body of the regulation.

The language in the preamble to the
proposed rule was intended to explain
the reasons for the new requirement that
a GSM-102 transaction be an Eligible
Export Sale. The preamble itself does
not impose additional conditions on
participants. An Exporter certifying that
a sale is an Eligible Export Sale is
specifically certifying that the export
sale meets the definition in the rule (i.e.,
that it is “an export sale of U.S.
Agricultural Commodities in which the
obligation of payment for the portion
registered under the GSM—102 program
arises solely and exclusively from a
Foreign Financial Institution Letter of
Credit or Terms and Conditions
Document issued in connection with a
Payment Guarantee.””). The Exporter is
not required to certify that a sale
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constitutes an expansion of U.S. exports
or would not have occurred without the
GSM-102 program, nor is this definition
intended to preclude brokerage
arrangements. CCC will provide
clarification on a case-by-case basis to
any Exporter as needed to determine
whether a particular transaction meets
this requirement.

Firm Export Sales Contract

CCC received two comments on the
definition of Firm Export Sales Contract.
One commenter understood CCC to be
requiring the Importer to be the party
taking physical possession of and
nationalizing the U.S. Agricultural
Commodities for customs clearance in
the destination country or region. This
understanding was based on language in
the proposed rule and its preamble
referencing the Importer (or Importer’s
Representative) as ‘““taking receipt” of
the U.S. Agricultural Commodities
shipped under the Payment Guarantee.
The commenter noted that this
requirement could dramatically reduce
Exporters’ ability to utilize the program,
as often the Exporter sells to a related
entity (currently the Importer under the
Payment Guarantee), who sells on to the
final buyer taking physical possession of
the goods. This structure enables the
Exporter to pass on greater program
benefits to the final buyer and enables
multiple commodity shipments to be
registered under a single Payment
Guarantee, reducing administrative
costs. The commenter suggested adding
a definition of an “exporter’s
representative”’—an entity related to the
Exporter that sells the commodities to
the final buyer in the destination
country or region. This new term would
meet CCC’s objective of requiring the
Importer to be the party taking physical
possession of the goods while retaining
the Exporter’s ability to utilize the
program. With this new term, the
definition of Firm Export Sales Contract
would be redefined as a contract
between the Exporter and either the
“exporter’s representative” or the
Importer.

CCC does not intend to require that
the Importer in a GSM—102 transaction
be the final buyer taking physical
possession of the commodities in the
destination country or region. However,
CCC agrees that certain language in the
proposed rule and preamble, in
particular reference to the Importer
“taking receipt of the goods,” could lead
to a misunderstanding regarding CCC’s
intent. To address this
misunderstanding, CCC revised the
definition of Importer and modified the
provisions of § 1493.70(a)(2) and (3).
Those changes are discussed in the

relevant sections of this preamble. No
changes are necessary to the definition
of Firm Export Sales Contract in
response to this comment.

A second commenter expressed
concern that a Firm Export Sales
Contract must be physically signed by
both the Exporter and Importer when
the Exporter submits an application for
a Payment Guarantee. A requirement for
a physically signed document at time of
application in accordance with
§ 1493.70(a) could be problematic, as it
can take several weeks to obtain final
signatures. The commenter clarified that
a firm sale always exists at the time of
application for the Payment Guarantee
as evidenced by acknowledgements or
other documentation, but may not
include signatures of both the Exporter
and Importer at that point.

CCC acknowledges this concern but
notes that the definition of Firm Export
Sales Contract does not require a
physically signed document. The
definition states that “Written evidence
of a sale may be in the form of a signed
sales contract, a written offer and
acceptance between parties, or other
documentary evidence of sale.”
Provided the documentation
demonstrates evidence of the sale and
contains the minimum required
information stated in the definition,
such documentation need not be
physically signed by both parties. No
changes are needed to the rule in
response to this comment.

Foreign Financial Institution Letter of
Credit or Letter of Credit

CCC received one comment on the
increasing use of electronic bills of
lading (e-BLs) through providers such as
Electronic Shipping Solutions (ESS) and
Bolero, with a request that the GSM-102
rule specifically allow for e-BLs. CCC
agrees and made a number of
modifications to the final rule to
accommodate e-BLs. The definition of
Foreign Financial Institution Letter of
Credit requires the Letter of Credit to be
subject to the current revision of the
Uniform Customs and Practices for
Documentary Credits (UCP). The current
revision, UCP 600, includes a
Supplement to the Uniform Customs
and Practice for Documentary Credits
for Electronic Presentation (eUCP) to
accommodate presentation of electronic
records alone or in combination with
paper documents. CCC modified the
Letter of Credit definition in the final
rule to include that, if applicable (i.e.,
if electronic records are to be used
under the Letter of Credit), the
provisions of the current revision of
eUCP shall apply.

Importer

One commenter suggested modifying
this definition to allow the Importer to
enter a Firm Export Sales Contract with
an “‘exporter’s representative for onward
sale to the Importer. . . .”” This
suggestion was made in conjunction
with proposed modifications to the
definition of Firm Export Sales Contract
and addition of an “exporter’s
representative.” As noted in the analysis
of the definition of Firm Export Sales
Contract, CCC determined that it is not
necessary to add “exporter’s
representative” to the rule, and this
change is not needed to the Importer
definition. However, CCC modified the
definition of Importer in response to
participant concerns that CCC is now
requiring the Importer to be the final
buyer in the destination country or
region. The revised definition allows for
the U.S. Agricultural Commodities “to
be shipped from the United States to the
destination country or region under the
Payment Guarantee.” CCC believes this
change will allow a final buyer other
than the Importer to physically receive
the goods in the destination country or
region.

Importer’s Representative

One commenter noted that some
countries do not require registration of
an Importer’s Representative and
requested the definition be modified to
allow this entity to “‘be organized under
the laws of” the destination country or
region. CCC agrees and has modified
this definition accordingly.

Intervening Purchaser

One commenter suggested modifying
this definition to allow the Intervening
Purchaser to enter a Firm Export Sales
Contract with an Exporter and sell the
same commodities to either an Importer
or an “‘exporter’s representative.”” This
suggestion was made in conjunction
with proposed modifications to the
definition of Firm Export Sales Contract
and addition of an “exporter’s
representative.” As noted in the analysis
of the definition of Firm Export Sales
Contract, CCC determined that it is not
necessary to add “exporter’s
representative” to the rule, and this
change is not needed to the Intervening
Purchaser definition.

OFAC (Office of Foreign Assets Control)

The proposed rule required
participants to make certifications in
certain submissions that neither the
Importer, the Intervening Purchaser, nor
the Foreign Financial Institution is
present on the OFAC or the U.S.
Government’s System for Awards
Management (SAM) Web site. SAM is
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the primary database of vendors doing
business with the Federal Government,
including entities that are excluded
from doing business with the
government. Since publication of the
proposed rule, CCC determined that
SAM fully incorporates all excluded
entities from the OFAC list; therefore, it
is not necessary for participants to
check separately for entities on the
OFAC list and certify that they have
done so. Checking the SAM list is
sufficient. CCC removed all references
to OFAC in the final rule.

SAM (System for Award Management)

CCC clarified the certifications in
§§1493.80(d), 1493.120(c)(1)(i) and
(f)(2)(iii), and 1493.140(d) requiring
confirmation that certain entities are not
present on the SAM list. SAM not only
includes entities that are excluded from
doing business with the Federal
Government, but also entities that are
registered and eligible to do business
with the Federal Government. An
excluded entity is denoted in SAM as
“Exclusion.” The certifications were
modified to state that the GSM-102
participant has verified that the relevant
entity ““is not present as an excluded
party on the SAM list.”

One commenter asked for clarification
regarding when Exporters are required
to check SAM and what proof the
Exporter should maintain to document
this check.

The Exporter must certify on the
application for Payment Guarantee that
neither the Importer nor the Intervening
Purchaser is present on the SAM list
(§1493.80(d)). To make this
certification, the Exporter must perform
this check immediately prior to
submitting the application for Payment
Guarantee. Similarly, the Exporter
should perform this check, if required,
just prior to submitting an Evidence of
Export report, consistent with
§1493.140(d). The Exporter need not
maintain specific documentation that
the SAM list has been checked. In
accordance with government-wide
suspension and debarment regulations
found at 2 CFR Part 180, CCC will check
SAM for all parties after receiving an
application for Payment Guarantee, a
notice of assignment, and an Evidence
of Export report (if applicable).
Sufficient information is available in
SAM or through contact with other U.S.
Government agencies to determine
when an entity was excluded through
SAM, and thus to determine whether
the Exporter likely checked these lists as
required. An Exporter wishing to
maintain such documentation, however,
might consider keeping printouts of
SAM searches.

Section 1493.50 Information Required
for Foreign Financial Institution
FParticipation

In paragraph (d) of this section, CCC
added that when a Foreign Financial
Institution (FFI) submits annual year-
end financial statements for CCC to
determine continued eligibility, the FFI
must also re-submit the certifications in
§1493.60. This change is consistent
with requirements on Exporters and
U.S. Financial Institutions throughout
the rule, who must re-certify the
information provided at qualification
when certain documents are submitted
to CCC. CCC also added Foreign
Financial Institutions to the provision in
§1493.191(c) (Submission of documents
by Principals), as CCC requires these
certifications to be made by a Principal
(or designee) of the Foreign Financial
Institution.

Section 1493.60 Certifications
Required for Program Participation

One commenter asked whether
adherence (and documentation of
adherence) to the Foreign Corrupt
Practices Act is a requirement of Foreign
Financial Institutions in addition to U.S.
Financial Institutions and Exporters.

The certification for program
participation found in § 1493.60(b)(2),
which must be made by all U.S. and
Foreign Financial Institutions, states
that “All U.S. operations of the
applicant and its U.S. Principals are in
compliance with U.S. anti-money
laundering and terrorist financing
statutes including, but not limited to,
the USA Patriot Act of 2001, and the
Foreign Corrupt Practices Act of 1977.”
Therefore, to the extent that a Foreign
Financial Institution has U.S. operations
and U.S. Principals, these operations
and Principals are required to adhere to
the Foreign Corrupt Practices Act and
otherwise be in compliance with U.S.
law as specified in this certification.
There is no particular documentation
required by the U.S. or Foreign
Financial Institution to demonstrate
such compliance.

Section 1493.70 Application for
Payment Guarantee

One commenter suggested modifying
paragraph (a)(2) of this section to
require either the name of the Importer
or the “exporter’s representative,”
consistent with suggested changes to the
Firm Export Sales Contract definition.
As noted in the analysis of the Firm
Export Sales Contract definition, CCC
believes it is unnecessary to add
“exporter’s representative” to the rule
and this change is not needed. However,
CCC modified this provision in response

to concerns that CCC is now requiring
the Importer to be the final buyer in the
destination country or region.
Consistent with the change to the
Importer definition, CCC removed the
reference to the Importer or Importer’s
Representative ‘“‘taking receipt” of goods
in the destination country or region.
Instead, the Importer (or Importer’s
Representative, if applicable) must be
physically located in the country or
region of destination.

CCC received one comment on
paragraph (a)(3) expressing concern that
this statement lacks clarity, specifically
with respect to regional programs. The
commenter is concerned that if the
Importer (or Importer’s Representative)
under a regional program is located in
a country other than where goods are
discharged, the Importer (or Importer’s
Representative) cannot take receipt of
the goods. CCC agrees and modified this
statement to reflect that the goods must
be “shipped directly to the destination
country or region.” This change
eliminates the requirement that either
the Importer or Importer’s
Representative take physical receipt of
the goods, and allows for these entities
to be located anywhere in the
destination country or region. This
modification also accounts for cases
where the final buyer of the goods—who
may not be the Importer—may take
physical receipt of the goods at
destination.

One commenter requested that
because paragraph (a)(4) allows the
Letter of Credit to be opened by a party
other than the Importer, CCC consider
modifying the current language on the
GSM-102 Payment Guarantee, which
states ““The contractual obligation of the
foreign importer to the exporter for the
portion of the port value of the export
sale(s) for which credit is extended to
the foreign bank must be secured by an
irrevocable letter of credit.” CCC agrees
and will review the GSM-102 Payment
Guarantee to determine whether other
changes are needed as a result of new
regulatory language.

One commenter suggested modifying
paragraph (a)(8) of this section to
require either the name of the Importer
or the “exporter’s representative,”
consistent with suggested changes to the
Firm Export Sales Contract definition.
As noted in the analysis of the Firm
Export Sales Contract definition, CCC
believes it is unnecessary to add
“exporter’s representative” to the rule
and this change is not needed.

CCC received one comment
requesting elimination of the
requirement in paragraph (a)(9) for the
Exporter to ensure the commodity grade
and quality specified in the Exporter’s
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application for Payment Guarantee is
consistent with the Firm Export Sales
Contract and Letter of Credit. The
commenter contended that this
provision is inconsistent with standard
banking practice and the UCP 600, and
emphasized that the Exporter or Holder
of the Payment Guarantee must be
assured CCC will honor the payment
guarantee if documents are accepted for
payment under the Letter of Credit.

CCC opted to maintain paragraph
(a)(9) in the final rule. In response to
comments received to the first proposed
rule, CCC moved this provision from
§ 1493.90 (Special Requirements of the
Foreign Financial Institution Letter of
Credit and the Terms and Conditions
Document, if applicable). In doing so,
CCC acknowledged that the sales
contract is a separate transaction from
the Letter of Credit, and therefore the
U.S. Financial Institution should not be
responsible for ensuring consistency of
the Letter of Credit with the underlying
sales contract. However, CCC believes
this requirement is important to avoid
defaults based on failure to comply with
the underlying terms of the sale and will
maintain the requirement in
§1493.70(a)(9). CCC notes that
§ 1493.191(b) requires all Exporters and
U.S. and Foreign Financial Institutions
to review and be fully acquainted with
all GSM-102 program regulations. As
the Exporter should be working with the
Importer, U.S. and Foreign Financial
Institutions, and other parties (such as
the Letter of Credit applicant) prior to
application for the Payment Guarantee,
all parties to the transaction should be
familiar with this requirement.

CCC did modify paragraph (a)(9) in
the final rule, changing “consistent
with” to “correspond with.” Article 18
of the UCP 600 uses this language,
requiring that the “Description of the
goods, services or performance in a
commercial invoice must correspond
with that appearing in the credit.” It is
not CCC’s intent that the Letter of Credit
contain every detail of a commodity
description, as CCC acknowledges that
certain commodities have very detailed
and lengthy specifications. However,
CCC expects commodity descriptions
across the Firm Export Sales Contract,
application for Payment Guarantee, and
Letter of Credit to contain the
commodity’s primary price determining
characteristics and to correspond
closely enough that they are reasonably
considered the same grade and type of
commodity. CCC also added a
requirement that the commodity
description include the six-digit
Harmonized System commodity
classification code utilized by the
Exporter. This addition will assist CCC

with better tracking of commodities
under the program.

The Agricultural Act of 2014
eliminated authority for the Dairy
Export Incentive Program. As a result,
paragraph (a)(18) of this section was
deleted and the final rule renumbered.

Section 1493.80 Certification
Requirements for Obtaining Payment
Guarantee

CCC received one comment on the
certification in paragraph (b) of this
section. The commenter is concerned
that this certification might preclude
transactions where the Exporter is
obligated to pay a commission or other
compensation to an agent of the
Importer or final buyer. The commenter
requested that CCC clarify that arms-
length payments to agents are not
“items extraneous to the transaction.”

CCC previously issued clarification in
a notice to participants that when an
Importer requires an Exporter to employ
and compensate a specified agent as a
condition of concluding an export sale,
such commissions/compensation are
treated by CCC as Discounts and
Allowances that must be reported in
accordance with §1493.70(a)(12) and
deducted from both the Exported Value
and Port Value in accordance with
§1493.10. Such commissions/
compensation are therefore not
considered by CCC to be ““items
extraneous to the transaction.”
Although CCC understands the need for
clarity, it is not possible to include in
the rule all items that might constitute
“items extraneous to the transaction.”
CCC is not making any changes to this
certification but will examine specific
items on a case-by-case basis.

Section 1493.90 Special Requirements
of the Foreign Financial Institution
Letter of Credit and the Terms and
Conditions Document, if Applicable

CCC received three comments on the
requirement that the Letter of Credit
stipulate presentation of at least one
original clean on board bill of lading as
a required document (paragraph (a)(1) in
the proposed rule). Two commenters
noted that this requirement would
jeopardize program utilization. Export
sales to destinations with short transit
times typically utilize copies of
shipping documents for the Letter of
Credit. Original documents are provided
directly to the destination for safe
keeping, to be released to the
appropriate party once payment is
received under the Letter of Credit. This
process helps to avoid demurrage
charges that could accrue if parties are
waiting for the arrival of original
documents. Requiring that an original

bill of lading be presented under the
Letter of Credit would slow import
procedures and negate the potential
value offered by the GSM—-102 program.
One commenter requested this
provision be deleted. A third
commenter agreed with CCC that
requiring presentation of an original bill
of lading in the Letter of Credit will help
to prevent non-Eligible Export Sales, but
noted there are legitimate cases when
original clean on board bills of lading
are not available due to time, technical
or administrative constraints. This
commenter suggested CCC make an
exception to this requirement when the
Exporter is indicated as the shipper on
the clean onboard bill of lading. In this
instance, the Letter of Credit could
allow for copies of the bill of lading.

CCC’s intent in requiring the Letter of
Credit to stipulate presentation of an
original bill of lading is to prevent non-
Eligible Export Sales. Although the final
rule includes a provision specifically
prohibiting non-Eligible Export Sales,
CCC believes additional provisions are
necessary. However, CCC agrees that
where the Exporter is the shipper on the
bill of lading, this would indicate that
the GSM-102 transaction is an Eligible
Export Sale and therefore an original
bill of lading need not be required under
the Letter of Credit. CCC has modified
§ 1493.90(a) to allow for this exception,
including when a company related to
the Exporter (as reported in
§1493.30(a)(5)) is indicated as the
shipper on the bill of lading.

CCC also modified paragraph (a) of
this section to account for the use of
electronic bills of lading (eBLs). CCC
acknowledges that when utilizing eBLs,
the only “original” bill of lading is the
electronic version—which is only
accessible to parties with access to the
eBL vendor. Therefore, in cases where
the Letter of Credit allows for
presentation of electronic documents,
the Letter of Credit may stipulate that a
copy of the bill of lading is acceptable.

CCC received one comment on
paragraph (a)(3)(ii) of this section in the
proposed rule, requesting that CCC
modify this provision to clarify that the
Terms and Conditions Document is
between the Foreign and U.S. Financial
Institutions, as the Exporter will not be
a party to this document. No changes
were made in response to this comment.
There is no requirement that the
Exporter assign a Payment Guarantee to
a U.S. Financial Institution. If there is
no assignment, the Exporter would
remain the Holder of the Payment
Guarantee and be a party to any Terms
and Conditions Document.

One commenter noted concern with
§ 1493.90(b)(2) in the proposed rule,
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which requires a clause in the Letter of
Credit regarding specific jurisdiction in
any legal action or proceeding under the
Letter of Credit. The commenter stated
that the Exporter will not know when
applying for the Payment Guarantee
whether the Foreign Financial
Institution is willing to include this
language in the Letter of Credit, which
could in turn cause delays in issuing the
Letter of Credit. The commenter further
asked that CCC refund the guarantee
fees to the Exporter if the Foreign
Financial Institution refuses to issue the
Letter of Credit because of this language,
or if the Letter of Credit cannot be
issued within 30 days of the Date of
Export due to this language.

CCC believes that the Foreign
Financial Institution should know in
advance whether it is willing to include
this language in the Letter of Credit,
and, therefore, whether it is willing to
participate in the transaction. Section
1493.191(b) requires all Exporters and
U.S. and Foreign Financial Institutions
to review and be fully acquainted with
all regulations related to the GSM—-102
program. All participating Foreign
Financial Institutions should be aware
of this requirement, and should not
agree to participate in the transaction if
unwilling to include this language in
the Letter of Credit. CCC will not agree
in advance to refund guarantee fees to
an Exporter in cases where the Foreign
Financial Institution cannot include the
required language in the Letter of Credit
or issue the Letter of Credit within the
required timeframe. As specified in
§1493.110(d), fees will only be
refunded if the Director determines that
arefund is in the best interest of CCC.
All determinations on fee refunds will
be made on a case-by-case basis.

Section 1493.100 Terms and
Requirements of the Payment Guarantee

CCC received one comment on
paragraph (e) of this section, requesting
that the latest date to release reserves be
amended to the latter of 45 days from
the final date to export or 30 days from
the date of issuance of the Letter of
Credit. When bulk products are sold in
one shipment for delivery to multiple
buyers, the individual bills of lading are
often not available until near the time
the vessel reaches its destination, which
could be 30—40 days from the time the
vessel leaves the load port. Until all
bills of lading are issued, the Exporter
is unable to determine what reserve
coverage is needed for a particular
guarantee and cannot file the necessary
amendment to the Payment Guarantee.
Furthermore, the 21 calendar day
requirement for filing for reserves is

inconsistent with the 30 calendar days
permitted for Letter of Credit issuance.

CCC does not agree with the
suggestion to allow 45 days from the
final date to export (or 30 days from the
date of issuance of the Letter of Credit)
to file amendments for reserve coverage.
As noted in the preamble to the
proposed rule, reserve coverage permits
an Exporter to hold program allocation
that may not be utilized and could be
made available to other Exporters. Given
that CCC allows reserve coverage of up
to ten percent of the Port Value of the
sale, this reserve may be a substantial
amount. However, CCC acknowledges
that an Exporter may need more than 21
calendar days from the final date to
export to compile documents and
determine reserves needed, and also
that there is logic in having similar
timeframes related to reserve coverage,
evidence of export report, and Letter of
Credit issuance timeframes. Therefore,
CCC increased the timeframe for filing
an amendment for reserve coverage to
30 calendar days from the date of final
export. CCC also changed the language
in this paragraph to state that if the
amendment to the guarantee and
additional fee for reserves is not
received within this 30 calendar days,
CCC may (instead of “will”’) cancel the
reserve coverage. This change will
provide more flexibility in cases where
unusual circumstances exist.

CCC received one comment
requesting that the timeframe for
issuance of the Letter of Credit be
extended to 60 days from the Date of
Export under paragraph (g)(3) of this
section. The commenter noted that the
time needed to obtain bills of lading, the
internal and external financial
institution processes related to issuance
and approval of the Letter of Credit, and
new language required by CCC in the
Letter of Credit or Terms and Conditions
Document may result in delays in Letter
of Credit issuance. The Exporter will be
unable to predict these delays at the
time of application for a Payment
Guarantee. The commenter also
questioned how a delay in issuance of
the Letter of Credit increases CCC’s risk
and expressed concern about forfeiture
of guarantee fees when this timeframe
cannot be met.

CCC addressed these concerns in the
preamble to the proposed rule in
response to similar comments. This
provision is intended to eliminate cases
where Exporters clearly have not
worked with the parties in the
transaction before submitting an
application for Payment Guarantee and
where the Letter of Credit ultimately
may not be issued. The “cost” of such
cancellations is that other Exporters

who may have utilized the allocation
are unable to do so. This provision is
not related to CCC’s risk profile, nor is
it intended to reduce CCC’s risk. The
final rule permits the Director to waive
this requirement and/or to permit a
refund of the guarantee fee if
determined to be in CCC’s best interest.
Furthermore, as previously noted,

§ 1493.191(b) requires all Exporters and
U.S. and Foreign Financial Institutions
to review and be fully acquainted with
all regulations and other documents
related to the GSM-102 program. As the
Exporter should be working with the
Importer and U.S. and Foreign Financial
Institutions prior to application for the
Payment Guarantee, all parties to the
transaction should be familiar with this
requirement in advance of negotiation of
the Letter of Credit. CCC made no
changes to the final rule in response to
this comment.

CCC received one comment regarding
§ 1493.100(f)(6) in the proposed rule,
noting a perceived discrepancy between
the language in the proposed rule
(which prohibits coverage of an export
sale that has been guaranteed by CCC
under another Payment Guarantee) and
language in the preamble to the
proposed rule, which indicates CCC
does not believe an exporter could
certify that a particular transaction has
not been registered by another entity.
The commenter did not understand why
CCC maintained a certification related
to duplicate registrations when the
preamble indicates an Exporter could
not make such a certification.

CCC believes there is confusion
regarding § 1493.100(f)(6). This is not a
certification required of the Exporter,
but rather a statement that a particular
type of transaction is prohibited under
the program. CCC agrees that an
Exporter registering a particular sale has
no way to know if another Exporter has
done the same. The introduction to
paragraph (f) of this section states that
“An export sale (or portion thereof) is
ineligible for Payment Guarantee
coverage if at any time CCC determines
that:. . ..” CCC would make a
determination of duplicate registrations
based on information that only CCC may
have. For this reason, CCC is not asking
the Exporter to make a certification to
this effect.

In reviewing this section, however,
CCC determined that this provision is
better suited to paragraph (g) of this
section. Paragraph (g) defines particular
exports that are ineligible under an
otherwise valid Payment Guarantee. A
single export (shipment) under a
Payment Guarantee may be ineligible for
coverage under paragraph (g), whereas
other exports (shipments) under the
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same guarantee may remain eligible for
coverage. CCC believes that it is possible
for a particular export (shipment) to be
registered more than once, even if the
entire value of the Payment Guarantee is
not. Paragraph (f)(6) in the proposed
rule has therefore been moved to
paragraph (g)(4) in the final rule. CCC
has also added clarification that if such
duplicate guarantees (or applications for
guarantees) are found to exist, CCC will
determine which guarantee (or
application) constitutes an Eligible
Export Sale.

Section 1493.110 Guarantee Fees

One commenter requested that CCC
assure Exporters that if the requirements
of §1493.100(g)(3) or § 1493.90(b)(2) are
not met, CCC will refund the guarantee
fees paid by the Exporter. CCC will not
make a ‘“blanket” assurance that
Exporters will receive a refund of
guarantee fees if these requirements are
not met. CCC will consider all requests
for guarantee fee refunds on a case-by-
case basis, granting them only if the
Director determines in a particular case
that a refund is in the best interest of
CCC, consistent with §1493.110(d).

Section 1493.130 Evidence of Export

The Agricultural Act of 2014
eliminated authority for the Dairy
Export Incentive Program. Paragraph
(a)(11) of this section was deleted and
the final rule renumbered.

Similar to the addition in
§1493.70(a)(9), CCC added a
requirement that the commodity
description reported on the evidence of
export report include the six-digit
Harmonized System commodity
classification code utilized by the
Exporter. This addition will assist CCC
with better tracking of commodities
under the program.

CCC received one comment on
paragraph (b)(1) of this section,
requesting that CCC extend the
timeframe for submitting evidence of
export reports (EOEs) from 21 calendar
days to the latter of 45 days from the
final date to export or 30 days from the
date of Letter of Credit issuance. The
commenter noted that the issues
applying to reserve coverage (discussed
under § 1493.100) also apply to filing
EOEs. As noted in the discussion of
§1493.100(e), CCC acknowledges that
Exporters may need more than 21
calendar days from the Date of Export to
compile documents and submit an EOE,
and also that there is logic in having
similar timeframes related to reserve
coverage, EOE, and Letter of Credit
issuance timeframes. Therefore, CCC
increased the timeframe for submitting

an EOE to 30 calendar days from the
Date of Export.

Section 1493.140 Certification
Requirements for the Evidence of Export

Similar to the change in
§1493.70(a)(3), CCC modified the
certification at § 1493.140(b) to reflect
that the goods were “shipped directly to
the country or region specified on the
Payment Guarantee.” This change is
explained in the discussion of § 1493.70
(Application for Payment Guarantee).

Section 1493.160 Notice of Default

CCC received one comment on
paragraph (c) of this section. The
commenter expressed concern that an
Exporter’s sales contract may be
jeopardized if the Importer is unable to
find a different Foreign Financial
Institution (FFI) to issue the letter of
credit (following a default by the
original FFI on the Payment Guarantee).
The commenter noted that CCC should
honor any Payment Guarantees already
issued, as CCC performs a financial
analysis of each FFI, and should not
issue a Payment Guarantee if there is
doubt as to the FFI’s creditworthiness.

As stated in the preamble to the
proposed rule, CCC recognizes that this
provision creates some risk for the
exporter who may have conditioned the
export sale upon the guarantee. In
response to comments on the first
proposed rule, CCC modified this
provision to allow continued coverage if
the Letter of Credit has already been
issued. However, CCC has a
responsibility to protect against
additional loss of taxpayer resources
following the default of an FFI on
another CCC-guaranteed transaction.
CCC does perform a financial analysis of
each FFI and will not issue a payment
guarantee if there is doubt as to the FFI's
creditworthiness, but the economic and
financial situation of countries and
financial institutions can change
rapidly. CCC believes the need to
protect taxpayer resources against a
certain default is paramount in this case
and made no changes in response to this
comment.

Section 1493.170 Claims for Default

CCC received one comment
requesting that the requirement for a
“negotiable” bill of lading as a claims
document under paragraph (a)(3)(iii) of
this section be eliminated, specifically
to accommodate electronic bills of
lading (copies of which are non-
negotiable). CCC determined that it is
not necessary to require a “negotiable”
bill of lading under any GSM-102
transaction; therefore, the word
“negotiable” was eliminated. CCC

maintained the provision that the bill of
lading must be signed. As noted in
elsewhere in the rule, when e-BLs (or
other electronic documents) are utilized
in the transaction, the Letter of Credit
must so stipulate and is subject to the
current version of eUCP. Because the
eUCP allows for electronic signatures,
CCC will accept e-BLs with electronic
signature as ‘“‘signed” bills of lading.
CCC added a sentence specifying that if
an e-BL is utilized, a print-out of the e-
BL from the electronic system with an
electronic signature is acceptable.

CCC received one comment
requesting the addition of a provision
that the Payment Guarantee is binding
in cases where payments received by
the Assignee from the Foreign Financial
Institution (FFI) are subsequently
required to be returned due to a law,
provision or decree in the FFI's country.
Such a law or provision may
particularly result from bankruptcy or
insolvency proceedings. The commenter
notes that although such “clawback”
situations are rare, the absence of such
a provision could undermine U.S.
Financial Institutions’ faith in the CCC
guarantee.

The authorizing statute for the GSM—
102 program (Section 202(a) of the
Agricultural Trade Act of 1978, as
amended (7 U.S.C. 5622(a)), provides
that “the Commodity Credit Corporation
may guarantee the repayment of credit
made available to finance commercial
export sales of agricultural
commodities.” Under a “clawback”
scenario, the FFI has already repaid the
portion of the credit that an insolvency
or bankruptcy proceeding subsequently
seeks to recoup through law. It is CCC’s
view that the authorizing statute does
not extend to indemnification for all
losses arising as a result of bankruptcy
or insolvency law or proceedings;
therefore, this provision was not added
to the final rule.

Section 1493.180 Payment for Default

One commenter requested
clarification on language in the
proposed rule preamble related to
paragraph (e) of this section. The
preamble language stated that “Ifa
prohibited transaction were registered
under a payment guarantee, CCC would
take action against the exporter, if
warranted, but not against the assignee,
provided the assignee had no
knowledge that the transaction was
prohibited.” The commenter asked if
the Assignee must depend on CCC
taking action against the Exporter in
order to receive payment on a submitted
claim.

Per 1493.180(e), CCC’s determination
that an Assignee is to be held harmless
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for any action, omission or statement by
the Exporter is based on whether all
required claim documents “appear on
their face to confirm with the
requirements” of § 1493.170 and
whether the Assignee had any
knowledge of the action, omission or
statement by the Exporter. CCC’s
decision to take action against an
Exporter is wholly separate from a
decision to hold the Assignee harmless
and pay a claim. CCC does not believe
any clarification is needed to paragraph
(e) of this section.

Section 1493.191 Additional
Obligations and Requirements

CCC modified paragraph (c) of this
section to include Foreign Financial
Institutions. All submissions by a
Foreign Financial Institution must be
signed by a Principal or authorized
designee.

Executive Order 12866

This final rule is issued in
conformance with Executive Order
12866. It has been determined to be not
significant for the purposes of Executive
Order 12866 and was not reviewed by
OMB. A cost-benefit assessment of this
rule was not completed.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988.
This rule would not preempt State or
local laws, regulations, or policies
unless they present an irreconcilable
conflict with this rule. Before any
judicial action may be brought
concerning the provisions of this rule,
the appeal provisions of 7 CFR part
1493.192 would need to be exhausted.
This rule would not be retroactive.

Executive Order 12372

This program is not subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. See the notice
related to 7 CFR part 3015, subpart V,
published at 48 FR 29115 (June 24,
1983).

Executive Order 13132

This rule has been reviewed under
Executive Order 13132, “Federalism.”
The policies contained in this rule do
not have any substantial direct effect on
States, on the relationship between the
Federal government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, nor does this rule
impose substantial direct compliance
costs on State and local governments.
Therefore, consultation with the States
is not required.

Executive Order 13175

The United States has a unique
relationship with Indian Tribes as
provided in the Constitution of the
United States, treaties, and Federal
statutes. On November 5, 2009,
President Obama signed a Memorandum
emphasizing his commitment to
“regular and meaningful consultation
and collaboration with tribal officials in
policy decisions that have tribal
implications including, as an initial
step, through complete and consistent
implementation of Executive Order
13175.” This rule has been reviewed for
compliance with E.O. 13175 and CCC
worked directly with the Office of Tribal
Relations in the rule’s development. The
policies contained in this rule do not
have tribal implications that preempt
tribal law.

Regulatory Flexibility Act

The Regulatory Flexibility Act does
not apply to this rule because CCC is not
required by 5 U.S.C. 553 or any other
law to publish a notice of rulemaking
with respect to the subject matter of this
rule.

Environmental Assessment

CCC has determined that this rule
does not constitute a major State or
Federal action that would significantly
affect the human or natural
environment. Consistent with the
National Environmental Policy Act
(NEPA), 40 CFR 1502.4, “Major Federal
Actions Requiring the Preparation of
Environmental Impact Statements” and
the regulations of the Council on
Environmental Quality, 40 CFR parts
1500-1508, no environmental
assessment or environmental impact
statement was prepared.

Unfunded Mandates

This rule does not impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandate
Reform Act of 1995 (UMRA). Therefore,
this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Paperwork Reduction Act of 1995

The information collection and record
keeping requirements contained in this
regulation have been approved by OMB
in accordance with the Paperwork
Reduction Act of 1995 under OMB
Control Number 0551-0004.

E-Government Act Compliance

CCC is committed to complying with
the E-Government Act to promote the
use of the Internet and other
information technologies to provide

increased opportunities for citizen
access to Government information and
services and for other purposes. The
forms, regulations, and other
information collection activities
required to be utilized by a person
subject to this rule are available at:
http://www.fas.usda.gov.

List of Subjects in 7 CFR Part 1493

Agricultural commodities, Exports.

For the reasons stated in the
preamble, CCC amends 7 CFR part 1493
as follows:

PART 1493—CCC EXPORT CREDIT
GUARANTEE PROGRAMS

m 1. The authority citation for 7 CFR
part 1493 continues to read as follows:

Authority: 7 U.S.C. 5602, 5622, 5661, 5662,
5663, 5664, 5676; 15 U.S.C. 714b(d), 714c(f).

m 2. Subpart A is revised to read as
follows:

Subpart A—Restrictions and Criteria for

Export Credit Guarantee Program

Sec.

1493.1 General statement.

1493.2 Purposes of programs.

1493.3 Restrictions on programs and cargo
preference statement.

1493.4 Criteria for country and regional
allocations.

1493.5 Criteria for agricultural commodity
allocations.

Subpart A—Restrictions and Criteria
for Export Credit Guarantee Programs

§1493.1 General statement.

This subpart sets forth the restrictions
that apply to the issuance and use of
Payment Guarantees under the
Commodity Credit Corporation (CCC)
Export Credit Guarantee (GSM—-102)
Program and Facility Guarantee Program
(FGP), the criteria considered by CCC in
determining the annual allocations of
Payment Guarantees to be made
available with respect to each
participating country and region, and
the criteria considered by CCC in the
review and approval of proposed
allocation levels for specific U.S.
Agricultural Commodities to these
countries and regions.

§1493.2 Purposes of programs.

CCC is authorized to issue Payment
Guarantees:

(a) To increase exports of U.S.
Agricultural Commodities and expand
access to trade finance;

(b) To assist countries, particularly
developing countries and emerging
markets, in meeting their food and fiber
needs;

(c) To establish or improve facilities
and infrastructure in emerging markets
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to expand exports of U.S. Agricultural
Commodities; or

(d) For such other purposes as the
Secretary of Agriculture determines
appropriate.

§1493.3 Restrictions on programs and
cargo preference statement.

(a) Restrictions on use of Payment
Guarantees. (1) Payment Guarantees
authorized under these regulations shall
not be used for foreign aid, foreign
policy, or debt rescheduling purposes.

(2) CCC shall not make Payment
Guarantees available in connection with
sales of U.S. Agricultural Commodities
to any country that the Secretary
determines cannot adequately service
the debt associated with such sale.

(3) CCC shall not make Payment
Guarantees available in connection with
sales of U.S. Agricultural Commodities
financed by any Foreign Financial
Institution that CCC determines cannot
adequately service the debt associated
with such sale.

(b) Cargo preference laws. The
provisions of the cargo preference laws
do not apply to export sales with respect
to which Payment Guarantees are issued
under these programs.

§1493.4 Criteria for country and regional
allocations.

The criteria considered by CCC in
reviewing proposals for country and
regional allocations will include, but
not be limited to, the following:

(a) Potential benefits that the
extension of Payment Guarantees would
provide for the development, expansion,
or maintenance of the market for
particular U.S. Agricultural
Commodities in the importing country;

(b) Financial and economic ability
and/or willingness of the country of
obligation to adequately service CCC
guaranteed debt (“country of obligation”
is the country whose Foreign Financial
Institution obligation is guaranteed by
CCQ);

(c) Financial status of participating
Foreign Financial Institutions in the
country of obligation as it would affect
their ability to adequately service CCC
guaranteed debt;

(d) Political stability of the country of
obligation as it would affect its ability
and/or willingness to adequately service
CCC guaranteed debt; and

(e) Current status of debt either owed
by the country of obligation or by the
participating Foreign Financial
Institutions to CCC or to lenders
protected by CCC’s Payment Guarantees.

§1493.5 Criteria for agricultural
commodity allocations.

The criteria considered by CCC in
determining U.S. Agricultural

Commodity allocations within a specific
country or regional allocation will
include, but not be limited to, the
following:

(a) Potential benefits that the
extension of Payment Guarantees would
provide for the development, expansion
or maintenance of the market in the
importing country for the particular U.S.
Agricultural Commodity under
consideration;

(b) The best use to be made of the
Payment Guarantees in assisting the
importing country in meeting its
particular needs for food and fiber, as
may be determined through
consultations with private buyers and/
or representatives of the government of
the importing country; and

(c) Evaluation, in terms of program
purposes, of the relative benefits of
providing Payment Guarantee coverage
for sales of the U.S. Agricultural
Commodity under consideration
compared to providing coverage for
sales of other U.S. Agricultural
Commodities.

m 3. Subpart B is revised to read as
follows:

Subpart B—CCC Export Credit Guarantee
(GSM-102) Program Operations

Sec.

1493.10 General statement.

1493.20 Definition of terms.

1493.30 Information required for Exporter
participation.

1493.40 Information required for U.S.
Financial Institution participation.

1493.50 Information required for Foreign
Financial Institution participation.

1493.60 Certification requirements for
program participation.

1493.70 Application for Payment
Guarantee.

1493.80 Certification requirements for
obtaining Payment Guarantee.

1493.90 Special requirements of the Foreign
Financial Institution Letter of Credit and
the Terms and Conditions Document, if
applicable.

1493.100 Terms and requirements of the
Payment Guarantee.

1493.110 Guarantee fees.

1493.120 Assignment of the Payment
Guarantee.

1493.130 Evidence of export.

1493.140 Certification requirements for the
evidence of export.

1493.150 Proof of entry.

1493.160 Notice of default.

1493.170 Claims for default.

1493.180 Payment for default.

1493.190 Recovery of defaulted payments.

1493.191 Additional obligations and
requirements

1493.192 Dispute resolution and appeals.

1493.195 Miscellaneous provisions.

Subpart B—CCC Export Credit
Guarantee Program (GSM-102)
Operations

§1493.10 General statement.

(a) Overview. The Export Credit
Guarantee (GSM-102) Program of the
Commodity Credit Corporation (CCC)
was developed to expand U.S.
Agricultural Commodity exports by
making available Payment Guarantees to
encourage U.S. private sector financing
of foreign purchases of U.S. Agricultural
Commodities on credit terms. The
Payment Guarantee issued under GSM—
102 is an agreement by CCC to pay the
Exporter, or the U.S. Financial
Institution that may take assignment of
the Payment Guarantee, specified
amounts of principal and interest in
case of default by the Foreign Financial
Institution that issued the Letter of
Credit for the export sale covered by the
Payment Guarantee. Under the GSM—
102 program, maximum repayment
terms may vary based on risk of default,
as determined by CCC. The program
operates in a manner intended not to
interfere with markets for cash sales and
is targeted toward those countries that
have sufficient financial strength so that
foreign exchange will be available for
scheduled payments. In providing this
program, CCC seeks to expand and/or
maintain market opportunities for U.S.
agricultural exporters and assist long-
term market development for U.S.
Agricultural Commodities.

(b) Program administration. The
GSM-102 program is administered
under the direction of the General Sales
Manager and Vice President of CCC,
pursuant to this subpart, subpart A, and
any Program Announcements issued by
CCC. From time to time, CCC may issue
a notice to participants on the USDA
Web site to remind participants of the
requirements of the GSM-102 program
or to clarify the program requirements
contained in these regulations in a
manner not inconsistent with this
subpart and subpart A. Program
information, such as eligible U.S.
Agricultural Commodities and approved
U.S. and Foreign Financial Institutions,
is available on the USDA Web site.

(c) Country and regional program
announcements. From time to time,
CCC will issue a Program
Announcement on the USDA Web site
to announce a GSM—-102 program for a
specific country or region. The Program
Announcement for a country or region
will designate specific U.S. Agricultural
Commodities or products thereof, or
designate that all eligible U.S.
Agricultural Commodities are available
under the announcement. The Program
Announcement will contain any



Federal Register/Vol. 79,

No. 222/Tuesday, November 18, 2014 /Rules and Regulations

68597

requirements applicable to that country
or region as determined by CCC.

§1493.20 Definition of terms.

Terms set forth in this subpart, on the
USDA Web site (including in Program
Announcements and notices to
participants), and in any CCC-originated
documents pertaining to the GSM-102
Program will have the following
meanings:

Affiliate. Entities are affiliates of each
other if, directly or indirectly, either one
controls or has the power to control the
other or a third person controls or has
the power to control both. Control may
include, but is not limited to:
Interlocking management or ownership;
identity of interests among family
members; shared facilities and
equipment; or common use of
employees.

Assignee. A U.S. Financial Institution
that has obtained the legal right to make
a claim and receive the payment of
proceeds under the Payment Guarantee.

Business Day. A day during which
employees of the U.S. Department of
Agriculture in the Washington, DC
metropolitan area are on official duty
during normal business hours.

CCC. The Commodity Credit
Corporation, an agency and
instrumentality of the United States
within the Department of Agriculture,
authorized pursuant to the Commodity
Credit Corporation Charter Act (15
U.S.C. 714 et seq).

CCC Late Interest. Interest payable by
CCC pursuant to § 1493.180(c).

Cost and Freight (CFR). A customary
trade term for sea and inland waterway
transport only, as defined by the
International Chamber of Commerce,
Incoterms 2010 (or as superseded).

Cost Insurance and Freight (CIF). A
customary trade term for sea and inland
waterway transport only, as defined by
the International Chamber of Commerce,
Incoterms 2010 (or as superseded).

Date of Export. One of the following
dates, depending upon the method of
shipment: The on-board date of an
ocean bill of lading or the on-board
ocean carrier date of an intermodal bill
of lading; the on-board date of an airway
bill; or, if exported by rail or truck, the
date of entry shown on an entry
certificate or similar document issued
and signed by an official of the
government of the importing country.

Date of Sale. The earliest date on
which a Firm Export Sales Contract
exists between the Exporter, or an
Intervening Purchaser, if applicable, and
the Importer.

Director. The Director, Credit
Programs Division, Office of Trade

Programs, Foreign Agricultural Service,
or the Director’s designee.

Discounts and Allowances. Any
consideration provided directly or
indirectly, by or on behalf of the
Exporter or an Intervening Purchaser, to
the Importer in connection with an
Eligible Export Sale, above and beyond
the commodity’s value, stated on the
appropriate FOB, FAS, FCA, CFR or CIF
basis (or other basis specified in
Incoterms 2010, or as superseded),
which includes, but is not limited to,
the provision of additional goods,
services or benefits; the promise to
provide additional goods, services or
benefits in the future; financial rebates;
the assumption of any financial or
contractual obligations; commissions
where the Importer requires the
Exporter to employ and compensate a
specified agent as a condition of
concluding the Eligible Export Sale; the
whole or partial release of the Importer
from any financial or contractual
obligations; or settlements made in favor
of the Importer for quality or weight.

Eligible Export Sale. An export sale of
U.S. Agricultural Commodities in which
the obligation of payment for the
portion registered under the GSM-102
program arises solely and exclusively
from a Foreign Financial Institution
Letter of Credit or Terms and Conditions
Document issued in connection with a
Payment Guarantee.

Eligible Interest. The amount of
interest that CCC agrees to pay the
Holder of the Payment Guarantee in the
event that CCC pays a claim for default
of Ordinary Interest. Eligible Interest
shall be the lesser of:

(1) The amount calculated using the
interest rate specified between the
Holder of the Payment Guarantee and
the Foreign Financial Institution; or

(2) The amount calculated using the
specified percentage of the Treasury bill
investment rate set forth on the face of
the Payment Guarantee.

Exported Value. (1) Where CCC
announces Payment Guarantee coverage
on a FAS, FCA, or FOB basis and:

(i) Where the U.S. Agricultural
Commodity is sold on a FAS, FCA, or
FOB basis, the value, FAS, FCA, or FOB
basis, port of shipment, of the export
sale, reduced by the value of any
Discounts and Allowances granted to
the Importer in connection with such
sale; or

(ii) Where the U.S. Agricultural
Commodity was sold on a CFR or CIF
basis, point of entry, the value of the
export sale, FAS, FCA or FOB, port of
shipment, is measured by the CFR or
CIF value of the U.S. Agricultural
Commodity less the cost of ocean
freight, as determined at the time of

application and, in the case of CIF sales,
less the cost of marine and war risk
insurance, as determined at the time of
application, reduced by the value of any
Discounts and Allowances granted to
the Importer in connection with the sale
of the commodity; or

(2) Where CCC announces coverage
on a CFR or CIF basis, and where the
U.S. Agricultural Commodity is sold on
a CFR or CIF basis, port of destination,
the total value of the export sale, CFR
or CIF basis, port of destination,
reduced by the value of any Discounts
and Allowances granted to the Importer
in connection with the sale of the
commodity; or

(3) When a CFR or CIF U.S.
Agricultural Commodity export sale
involves the performance of non-freight
services to be performed outside the
United States (e.g., services such as
bagging bulk cargo) which are not
normally included in ocean freight
contracts, the value of such services and
any related materials not exported from
the U.S. with the commodity must also
be deducted from the CFR or CIF sales
price in determining the Exported
Value.

Exporter. A seller of U.S. Agricultural
Commodities that is both qualified in
accordance with the provisions of
§ 1493.30 and the applicant for the
Payment Guarantee.

Firm Export Sales Contract. The
written sales contract entered into
between the Exporter and the Importer
(or, if applicable, the written sales
contracts between the Exporter and the
Intervening Purchaser and the
Intervening Purchaser and the Importer)
which sets forth the terms and
conditions of an Eligible Export Sale of
the eligible U.S. Agricultural
Commodity from the Exporter to the
Importer (or, if applicable, the sale of
the eligible U.S. Agricultural
Commodity from the Exporter to the
Intervening Purchaser and from the
Intervening Purchaser to the Importer).
Written evidence of a sale may be in the
form of a signed sales contract, a written
offer and acceptance between parties, or
other documentary evidence of sale. The
written evidence of sale for the purposes
of the GSM-102 program must, at a
minimum, document the following
information: The eligible U.S.
Agricultural Commodity, quantity,
quality specifications, delivery terms
(FOB, C&F, FCA, etc.) to the eligible
country or region, delivery period, unit
price, payment terms, Date of Sale, and
evidence of agreement between Importer
(and Intervening Purchaser, if
applicable) and Exporter. The Firm
Export Sales Contract between the
Exporter and the Importer (or, if
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applicable, between the Exporter and
the Intervening Purchaser and between
the Intervening Purchaser and the
Importer) may be conditioned upon
CCC’s approval of the Exporter’s
application for a Payment Guarantee.

Foreign Financial Institution. A
financial institution (including foreign
branches of U.S. financial institutions):

(1) Organized and licensed under the
laws of a jurisdiction outside the United
States;

(2) Not domiciled in the United
States; and

(3) Subject to the banking or other
financial regulatory authority of a
foreign jurisdiction (except for
multilateral and sovereign institutions).

Foreign Financial Institution Letter of
Credit or Letter of Credit. An irrevocable
documentary letter of credit, subject to
the current revision of the Uniform
Customs and Practices (UCP) for
Documentary Credits (International
Chamber of Commerce Publication No.
600, or latest revision), and, if electronic
documents are to be utilized, the current
revision of the Supplement to the
Uniform Customs and Practice for
Documentary Credits for Electronic
Presentation (eUCP) providing for
payment in U.S. dollars against
stipulated documents and issued in
favor of the Exporter by a CCC-approved
Foreign Financial Institution.

Free Alongside Ship (FAS). A
customary trade term for sea and inland
waterway transport only, as defined by
the International Chamber of Commerce,
Incoterms 2010 (or as superseded).

Free Carrier (FCA). A customary trade
term for all modes of transportation, as
defined by the International Chamber of
Commerce, Incoterms 2010 (or as
superseded).

Free on Board (FOB). A customary
trade term for sea and inland waterway
transport only, as defined by the
International Chamber of Commerce,
Incoterms 2010 (or as superseded).

GSM. The General Sales Manager,
Foreign Agricultural Service, USDA,
acting in his or her capacity as Vice
President, CCC, or designee.

Guaranteed Value. The maximum
amount indicated on the face of the
Payment Guarantee, exclusive of
interest, that CCC agrees to pay the
Holder of the Payment Guarantee.

Holder of the Payment Guarantee.
The Exporter or the Assignee of the
Payment Guarantee with the legal right
to make a claim and receive the
payment of proceeds from CCC under
the Payment Guarantee in case of
default by the Foreign Financial
Institution.

Importer. A foreign buyer that enters
into a Firm Export Sales Contract with

an Exporter or with an Intervening
Purchaser for the sale of the U.S.
Agricultural Commodities to be shipped
from the United States to the destination
country or region under the Payment
Guarantee.

Importer’s Representative. An entity
having a physical office and that is
either organized under the laws of or
registered to do business in the
destination country or region specified
in the Payment Guarantee and that is
authorized to act on the Importer’s
behalf with respect to the sale described
in the Firm Export Sales Contract.

Incoterms. Trade terms developed by
the International Chamber of Commerce
in Incoterms 2010 (or latest revision)
which define the respective obligations
of the buyer and seller in a sales
contract.

Intervening Purchaser. A party that is
not located in the country or region of
destination specified in the Payment
Guarantee and that enters into a Firm
Export Sales Contract to purchase U.S.
Agricultural Commodities from an
Exporter and sell the same U.S.
Agricultural Commodities to an
Importer.

Ordinary Interest. Interest (other than
Post Default Interest) charged on the
principal amount identified in the
Foreign Financial Institution Letter of
Credit or, if applicable, the Terms and
Conditions Document.

Payment Guarantee. An agreement
under the GSM—102 program by which
CCG, in consideration of a fee paid, and
in reliance upon the statements and
declarations of the Exporter, subject to
the terms set forth in the written
guarantee, this subpart, and any
applicable Program Announcements,
agrees to pay the Holder of the Payment
Guarantee in the event of a default by
a Foreign Financial Institution on its
Repayment Obligation under the
Foreign Financial Institution Letter of
Credit issued in connection with a
guaranteed sale or, if applicable, under
the Terms and Conditions Document.

Port Value. (1) Where CCC announces
coverage on a FAS, FCA, or FOB basis
and:

(i) Where the U.S. Agricultural
Commodity is sold on a FAS, FCA, or
FOB basis, port of shipment, the value,
FAS, FCA, or FOB basis, port of
shipment, of the export sale, including
the upward loading tolerance, if any, as
provided by the Firm Export Sales
Contract, reduced by the value of any
Discounts and Allowances granted to
the Importer in connection with such
sale; or

(ii) Where the U.S. Agricultural
Commodity was sold on a CFR or CIF
basis, port of destination, the value of

the export sale, FAS, FCA, or FOB, port
of shipment, including the upward
loading tolerance, if any, as provided by
the Firm Export Sales Contract, is
measured by the CFR or CIF value of the
U.S. Agricultural Commodity less the
value of ocean freight and, in the case
of CIF sales, less the value of marine
and war risk insurance, reduced by the
value of any Discounts and Allowances
granted to the Importer in connection
with the sale of the commodity.

(2) Where CCC announces coverage
on a CFR or CIF basis and where the
U.S. Agricultural Commodity was sold
on CFR or CIF basis, port of destination,
the total value of the export sale, CFR
or CIF basis, port of destination,
including the upward loading tolerance,
if any, as provided by the Firm Export
Sales Contract, reduced by the value of
any Discounts and Allowances granted
to the Importer in connection with the
sale of the commodity.

(3) When a CFR or CIF U.S.
Agricultural Commodity export sale
involves the performance of non-freight
services to be performed outside the
United States (e.g., services such as
bagging bulk cargo), which are not
normally included in ocean freight
contracts, the value of such services and
any related materials not exported from
the U.S. with the commodity must also
be deducted from the CFR or CIF sales
price in determining the Port Value.

Post Default Interest. Interest charged
on amounts in default that begins to
accrue upon default of payment, as
specified in the Foreign Financial
Institution Letter of Credit or, if
applicable, in the Terms and Conditions
Document.

Principal. A principal of a corporation
or other legal entity is an individual
serving as an officer, director, owner,
partner, or other individual with
management or supervisory
responsibilities for such corporation or
legal entity.

Program Announcement. An
announcement issued by CCC on the
USDA Web site that provides
information on specific country and
regional programs and may identify
eligible U.S. Agricultural Commodities
and countries, length of credit periods
which may be covered, and other
information.

Repayment Obligation. A contractual
commitment by the Foreign Financial
Institution issuing the Letter of Credit in
connection with an Eligible Export Sale
to make payment(s) on principal
amount(s), plus any Ordinary Interest
and Post Default Interest, in U.S.
dollars, to an Exporter or U.S. Financial
Institution on deferred payment terms
consistent with those permitted under
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CCC’s Payment Guarantee. The
Repayment Obligation must be
documented using one of the methods
specified in § 1493.90.

Repurchase Agreement. A written
agreement under which the Holder of
the Payment Guarantee may from time
to time enter into transactions in which
the Holder of the Payment Guarantee
agrees to sell to another party Foreign
Financial Institution Letter(s) of Credit
and, if applicable, Terms and
Conditions Document(s), secured by the
Payment Guarantee, and repurchase the
same Foreign Financial Institution
Letter(s) of Credit and Terms and
Conditions Documents secured by the
Payment Guarantee, on demand or date
certain at an agreed upon price.

SAM (System for Award
Management). A Federal Government
owned and operated free Web site that
contains information on parties
excluded from receiving Federal
contracts or certain subcontracts and
excluded from certain types of Federal
financial and nonfinancial assistance
and benefits.

Terms and Conditions Document. A
document specifically identified and
referred to in the Foreign Financial
Institution Letter of Credit which may
contain the Repayment Obligation and
other special requirements specified in
§1493.90.

United States or U.S. Each of the
States of the United States, the District
of Columbia, Puerto Rico, and the
territories and possessions of the United
States.

U.S. Agricultural Commodity or U.S.
Agricultural Commodities. (1)(i) An
agricultural commodity or product
entirely produced in the United States;
or

(ii) A product of an agricultural
commodity—

(A) 90 percent or more of the
agricultural components of which by
weight, excluding packaging and added
water, is entirely produced in the
United States; and

(B) That the Secretary determines to
be a high value agricultural product.

(2) For purposes of this definition,
fish entirely produced in the United
States include fish harvested by a
documented fishing vessel as defined in
title 46, United States Code, in waters
that are not waters (including the
territorial sea) of a foreign country.

USDA. United States Department of
Agriculture.

U.S. Financial Institution. A financial
institution (including U.S. branches of
Foreign Financial Institutions):

(1) Organized and licensed under the
laws of a jurisdiction within the United
States;

(2) Domiciled in the United States;
and

(3) Subject to the banking or other
financial regulatory authority
jurisdiction within the United States.

Weighted Average Export Date. The
mean Date of Export for all exports
within a 30 calendar day period,
weighted by the guaranteed portion of
the Exported Value of each export.

§1493.30 Information required for
Exporter participation.

Exporters must apply and be
approved by CCC to be eligible to
participate in the GSM-102 Program.

(a) Qualification requirements. To
qualify for participation in the GSM—
102 program, an applicant must submit
the following information to CCC in the
manner specified on the USDA Web
site:

(1) For the applicant:

(i) The name and full U.S. address
(including the full 9-digit zip code) of
the applicant’s office, along with an
indication of whether the address is a
business or private residence. A post
office box is not an acceptable address.
If the applicant has multiple offices, the
address included in the information
should be that which is pertinent to the
GSM-102 export sales contemplated by
the applicant;

(ii) Dun and Bradstreet (DUNS)
number;

(iii) Employer Identification Number
(EIN—also known as a Federal Tax
Identification Number);

(iv) Telephone and fax numbers;

(v) Email address (if applicable);

(vi) Business Web site (if applicable);

(vii) Contact name;

(viii) Statement indicating whether
the applicant is a U.S. domestic entity
or a foreign entity domiciled in the
United States; and

(ix) The form of business entity of the
applicant (e.g., sole proprietorship,
partnership, corporation, etc.) and the
U.S. jurisdiction under which such
entity is organized and authorized to
conduct business. Such jurisdictions are
a U.S. State, the District of Columbia,
Puerto Rico, and the territories and
possessions of the United States. Upon
request by CCC, the applicant must
provide written evidence that such
entity has been organized in a U.S.
State, the District of Columbia, Puerto
Rico, or a territory or possession of the
United States.

(2) For the applicant’s headquarters
office:

(i) The name and full address of the
applicant’s headquarters office. A post
office box is not an acceptable address;
and

(ii) Telephone and fax numbers.

(3) For the applicant’s agent for the
service of process:

(i) The name and full U.S. address of
the applicant’s agent’s office, along with
an indication of whether the address is
a business or private residence;

(ii) Telephone and fax numbers;

(iii) Email address (if applicable); and

(iv) Contact name.

(4) A description of the applicant’s
business. Applicants must provide the
following information:

(i) Nature of the applicant’s business
(e.g., agricultural producer, commodity
trader, consulting firm, etc.);

(ii) Explanation of the applicant’s
experience/history with U.S.
Agricultural Commodities for the
preceding three years, including a
description of such commodities;

(iii) Explanation of the applicant’s
experience/history exporting U.S.
Agricultural Commodities, including
number of years involved in exporting,
types of products exported, and
destination of exports for the preceding
three years; and

(iv) Whether or not the applicant is a
“small or medium enterprise” (SME) as
defined on the USDA Web site;

(5) A listing of any related companies
(e.g., Affiliates, subsidiaries, or
companies otherwise related through
common ownership) currently qualified
to participate in CCC export programs;

(6) A statement describing the
applicant’s participation, if any, during
the past three years in U.S. Government
programs, contracts or agreements; and

(7) A statement that: “All
certifications set forth in 7 CFR
1493.60(a) are hereby made in this
application” which, when included in
the application, will constitute a
certification that the applicant is in
compliance with all of the requirements
set forth in § 1493.60(a). The applicant
will be required to provide further
explanation or documentation if not in
compliance with these requirements or
if the application does not include this
statement.

(b) Qualification notification. CCC
will promptly notify applicants that
have submitted information required by
this section whether they have qualified
to participate in the program or whether
further information is required by CCC.
Any applicant failing to qualify will be
given an opportunity to provide
additional information for consideration
by the Director.

(c) Previous qualification. Any
Exporter not submitting an application
to CCC for a Payment Guarantee for two
consecutive U.S. Government fiscal
years must resubmit a qualification
application containing the information
specified in § 1493.30(a) to CCC to
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participate in the GSM—-102 program. If
at any time the information required by
paragraph (a) of this section changes,
the Exporter must promptly contact CCC
to update this information and certify
that the remainder of the information
previously provided pursuant to
paragraph (a) has not changed.

(d) Ineligibility for program
participation. An applicant may be
ineligible to participate in the GSM-102
program if such applicant cannot
provide all of the information and
certifications required by paragraph (a)
of this section.

§1493.40 Information required for U.S.
Financial Institution participation.

U.S. Financial Institutions must apply
and be approved by CCC to be eligible
to participate in the GSM-102 Program.

(a) Qualification requirements. To
qualify for participation in the GSM—
102 Program, a U.S. Financial
Institution must submit the following
information to CCC in the manner
specified on the USDA Web site:

(1) Legal name and address of the
applicant;

(2) Dun and Bradstreet (DUNS)
number;

(3) Employer Identification Number
(EIN—also known as a Federal Tax
Identification Number);

(4) Year-end audited financial
statements for the applicant’s most
recent fiscal year;

(5) Breakdown of the applicant’s
ownership as follows:

(i) Ten largest individual shareholders
and ownership percentages;

(ii) Percentage of government
ownership, if any; and

(iii) Identity of the legal entity or
person with ultimate control or decision
making authority, if other than the
majority shareholder.

(6) Organizational structure
(independent, or a subsidiary, Affiliate,
or branch of another financial
institution);

(7) Documentation from the
applicable United States Federal or
State agency demonstrating that the
applicant is either licensed or chartered
to do business in the United States;

(8) Name of the agency that regulates
the applicant and the name and
telephone number of the primary
contact for such regulator; and

(9) A statement that: “All
certifications set forth in 7 CFR 1493.60
are hereby made in this application”
which, when included in the
application, will constitute a
certification that the applicant is in
compliance with all of the requirements
set forth in § 1493.60. The applicant will
be required to provide further

explanation or documentation if not in
compliance with these requirements or
if the application does not include this
statement.

(b) Qualification notification. CCC
will notify applicants that have
submitted information required by this
section whether they have qualified to
participate in the program or whether
further information is required by CCC.
Any applicant failing to qualify will be
given an opportunity to provide
additional information for consideration
by the Director.

(c) Previous qualification. Any U.S.
Financial Institution not participating in
the GSM—-102 program for two
consecutive U.S. Government fiscal
years must resubmit a qualification
application containing the information
specified in paragraph (a) of this section
to CCC to participate in the GSM—102
program. If at any time the information
required by paragraph (a) of this section
changes, the U.S. Financial Institution
must promptly contact CCC to update
this information and certify that the
remainder of the information previously
provided pursuant to paragraph (a) has
not changed.

(d) Ineligibility for program
participation. A U.S. Financial
Institution may be deemed ineligible to
participate in the GSM-102 Program if
such applicant cannot provide all of the
information and certifications required
by paragraph (a) of this section.

§1493.50 Information required for Foreign
Financial Institution participation.

Foreign Financial Institutions must
apply and be approved by CCC to be
eligible to participate in the GSM-102
Program.

(a) Qualification requirements. To
qualify for participation in the GSM-
102 program, a Foreign Financial
Institution must submit the following
information to CCC in the manner
specified on the USDA Web site:

(1) Legal name and address of the
applicant;

(2) Year end, audited financial
statements in accordance with the
accounting standards established by the
applicant’s regulators, in English, for the
applicant’s three most recent fiscal
years. If the applicant is not subject to
a banking or other financial regulatory
authority, year-end, audited financial
statements in accordance with
prevailing accounting standards, in
English, for the applicant’s three most
recent fiscal years;

(3) Breakdown of applicant’s
ownership as follows:

(i) Ten largest individual shareholders
and ownership percentages;

(ii) Percentage of government
ownership, if any; and

(iii) Identity of the legal entity or
person with ultimate control or decision
making authority, if other than the
majority shareholder.

(4) Organizational structure
(independent, or a subsidiary, Affiliate,
or branch of another legal entity);

(5) Name of foreign government
agency that regulates the applicant; and

(6) A statement that: “All
certifications set forth in 7 CFR 1493.60
are hereby made in this application”
which, when included in the
application, will constitute a
certification that the applicant is in
compliance with all of the requirements
set forth in § 1493.60. The applicant will
be required to provide further
explanation or documentation if not in
compliance with these requirements or
if the application does not include this
statement.

(b) Qualification notification. CCC
will notify applicants that have
submitted information required by this
section whether they have qualified to
participate in the program or whether
further information is required by CCC.
Any applicant failing to qualify will be
given an opportunity to provide
additional information for consideration
by the Director.

(c) Participation limit. If, after review
of the information submitted and other
publicly available information, CCC
determines that the Foreign Financial
Institution is eligible for participation,
CCC will establish a dollar participation
limit for the institution. This limit will
be the maximum amount of exposure
CCC agrees to undertake with respect to
this Foreign Financial Institution at any
point in time. CCC may change or
cancel this dollar participation limit at
any time based on any information
submitted or any publicly available
information.

(d) Previous qualification and
submission of annual financial
statements. Each qualified Foreign
Financial Institution shall submit
annually to CCC the certifications in
§1493.60 and its audited fiscal year-end
financial statements in accordance with
the accounting standards established by
the applicant’s regulators, in English, so
that CCC may determine the continued
ability of the Foreign Financial
Institution to adequately service CCC
guaranteed debt. If the Foreign Financial
Institution is not subject to a banking or
other financial regulatory authority, it
should submit year-end, audited
financial statements in accordance with
prevailing accounting standards, in
English, for the applicant’s most recent
fiscal year. Failure to submit this
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information annually may cause CCC to
decrease or cancel the Foreign Financial
Institution’s dollar participation limit.
Any Foreign Financial Institution not
participating in the GSM—-102 program
for two consecutive U.S. Government
fiscal years may have its dollar
participation limit cancelled. If this
participation limit is cancelled, the
Foreign Financial Institution must
resubmit the information and
certifications requested in paragraph (a)
of this section to CCC when reapplying
for participation. Additionally, if at any
time the information required by
paragraph (a) of this section changes,
the Foreign Financial Institution must
promptly contact CCC to update this
information and certify that the
remainder of the information previously
provided under paragraph (a) has not
changed.

(e) Ineligibility for program
participation. A Foreign Financial
Institution may be deemed ineligible to
participate in the GSM—102 program if:

(1) Such applicant cannot provide all
of the information and certifications
required in paragraph (a) of this section;
or

(2) Based upon information submitted
by the applicant or other publicly
available sources, CCC determines that
the applicant cannot adequately service
the debt associated with the Payment
Guarantees issued by CCC.

§1493.60 Certifications required for
program participation.

(a) When making the statement
required by §§ 1493.30(a)(7),
1493.40(a)(9), or 1493.50(a)(6), each
Exporter, U.S. Financial Institution and
Foreign Financial Institution applicant
for program participation is certifying
that, to the best of its knowledge and
belief:

(1) The applicant and any of its
principals (as defined in 2 CFR 180.995)
or affiliates (as defined in 2 CFR
180.905) are not presently debarred,
suspended, proposed for debarment,
declared ineligible, or excluded from
covered transactions by any U.S.
Federal department or agency;

(2) The applicant and any of its
principals (as defined in 2 CFR 180.995)
or affiliates (as defined in 2 CFR
180.905) have not within a three-year
period preceding this application been
convicted of or had a civil judgment
rendered against them for commission
of fraud or a criminal offense in
connection with obtaining, attempting
to obtain, or performing a public
(Federal, State, or local) transaction or
contract under a public transaction;
violation of Federal or State antitrust
statues or commission of embezzlement,

theft, forgery, bribery, falsification or
destruction of records, making false
statements, or receiving stolen property;

(3) The applicant and any of its
principals (as defined in 2 CFR 180.995)
or affiliates (as defined in 2 CFR
180.905) are not presently indicted for
or otherwise criminally or civilly
charged by a governmental entity
(Federal, State or local) with
commission of any of the offenses
enumerated in paragraph (a)(2) of this
section;

(4) The applicant and any of its
principals (as defined in 2 CFR 180.995)
or affiliates (as defined in 2 CFR
180.905) have not within a three-year
period preceding this application had
one or more public transactions
(Federal, State or local) terminated for
cause or default;

(5) The applicant does not have any
outstanding nontax debt to the United
States that is in delinquent status as
provided in 31 CFR 285.13;

(6) The applicant is not controlled by
a person owing an outstanding nontax
debt to the United States that is in
delinquent status as provided in 31 CFR
285.13 (e.g., a corporation is not
controlled by an officer, director, or
shareholder who owes a debt); and

(7) The applicant does not control a
person owing an outstanding nontax
debt to the United States that is in
delinquent status as provided in 31 CFR
285.13 (e.g., a corporation does not
control a wholly-owned or partially-
owned subsidiary which owes a debt).

(b) Additional certifications for U.S.
and Foreign Financial Institution
applicants. When making the statement
required by § 1493.40(a)(9) or
§1493.50(a)(6), each U.S. and Foreign
Financial Institution applicant for
program participation is certifying that,
to the best of its knowledge and belief:

(1) The applicant and its Principals
are in compliance with all requirements,
restrictions and guidelines as
established by the applicant’s
regulators; and

(2) All U.S. operations of the
applicant and its U.S. Principals are in
compliance with U.S. anti-money
laundering and terrorist financing
statutes including, but not limited to,
the USA Patriot Act of 2001, and the
Foreign Corrupt Practices Act of 1977.

§1493.70 Application for Payment
Guarantee.

(a) A Firm Export Sales Contract for
an Eligible Export Sale must exist before
an Exporter may submit an application
for a Payment Guarantee. Upon request
by CCC, the Exporter must provide
evidence of a Firm Export Sales
Contract. An application for a Payment

Guarantee must be submitted in writing
to CCC in the manner specified on the
USDA Web site. An application must
identify the name and address of the
Exporter and include the following
information:

(1) Name of the destination country or
region. If the destination is a region,
indicate the country or countries within
the region to which the U.S.
Agricultural Commodity will be
exported.

(2) Name and address of the Importer.
If the Importer is not physically located
in the country or region of destination,
it must have an Importer’s
Representative in the country or region
of destination. If applicable, provide the
name and address of the Importer’s
Representative.

(3) A statement that the U.S.
Agricultural Commodity will be
shipped to the destination country or
region.

(4) Name and address of the party on
whose request the Letter of Credit is
issued, if other than the Importer.

(5) Name and address of the
Intervening Purchaser, if any.

(6) Date of Sale.

(7) Exporter’s sale number.

(8) Delivery period as agreed between
the Exporter and the Importer.

(9) A full description of the U.S.
Agricultural Commodity (including
packaging, if any). The description must
include the applicable six-digit
Harmonized System commodity
classification code. The commodity
grade and quality specified in the
Exporter’s application for the Payment
Guarantee must correspond with the
commodity grade and quality specified
in the Firm Export Sales Contract and
the Foreign Financial Institution Letter
of Credit.

(10) Mean quantity, contract loading
tolerance and, if necessary, a request for
CCC to reserve coverage up to the
maximum quantity permitted.

(11) Unit sales price of the U.S.
Agricultural Commodity, or a
mechanism to establish the price, as
agreed between the Exporter and the
Importer. If the commodity was sold on
the basis of CFR or CIF, the actual (if
known at the time of application) or
estimated value of freight and, in the
case of sales made on a CIF basis, the
actual (if known at the time of
application) or estimated value of
marine and war risk insurance, must be
specified.

(12) Description and value of
Discounts and Allowances, if any.

(13) Port Value (includes upward
loading tolerance, if any).

(14) Guaranteed Value.
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(15) Guarantee fee, either as
announced on the Web site per
§ 1493.110(a)(1), or the competitive fee
bid per § 1493.110(a)(2), depending on
the type of fee charged by CCC for the
country or region.

(16) Name and location of the Foreign
Financial Institution issuing the Letter
of Credit and, upon request by CCC,
written evidence that the Foreign
Financial Institution has agreed to issue
the Letter of Credit.

(17) The term length for the credit
being extended and the intervals
between principal payments for each
shipment to be made under the export
sale.

(18) The Exporter’s statement, “All
certifications set forth in 7 CFR 1493.80
are hereby being made by the Exporter
in this application.” which, when
included in the application by the
Exporter, will constitute a certification
that it is in compliance with all the
requirements set forth in § 1493.80.

(b) An application for a Payment
Guarantee may be approved as
submitted, approved with modifications
agreed to by the Exporter, or rejected by
the Director. In the event that the
application is approved, the Director
will cause a Payment Guarantee to be
issued in favor of the Exporter. Such
Payment Guarantee will become
effective at the time specified in
§ 1493.100(b). If, based upon a price
review, the unit sales price of the
commodity does not fall within the
prevailing commercial market level
ranges, as determined by CCC, the
application will not be approved.

§1493.80 Certification requirements for
obtaining Payment Guarantee.

By providing the statement in
§ 1493.70(a)(18), the Exporter is
certifying that the information provided
in the application is true and correct
and, further, that all requirements set
forth in this section have been met. The
Exporter will be required to provide
further explanation or documentation
with regard to applications that do not
include this statement. If the Exporter
makes false certifications with respect to
a Payment Guarantee, CCC will have the
right, in addition to any other rights
provided under this subpart or
otherwise as a matter of law, to revoke
guarantee coverage for any commodities
not yet exported and/or to commence
legal action and/or administrative
proceedings against the Exporter. The
Exporter, in submitting an application
for a Payment Guarantee and providing
the statement set forth in
§1493.70(a)(18), certifies that:

(a) The commodity or product
covered by the Payment Guarantee is a
U.S. Agricultural Commodity;

(b) There have not been any corrupt
payments or extra sales services or other
items extraneous to the transaction
provided, financed, or guaranteed in
connection with the transaction, and the
transaction complies with applicable
United States law, including the Foreign
Corrupt Practices Act of 1977 and other
anti-bribery measures;

(c) If the U.S. Agricultural Commodity
is vegetable oil or a vegetable oil
product, that none of the agricultural
commodity or product has been or will
be used as a basis for a claim of a
refund, as drawback, pursuant to section
313 of the Tariff Act of 1930, 19 U.S.C.
1313, of any duty, tax or fee imposed
under Federal law on an imported
commodity or product;

(d) At the time of submission of the
application for Payment Guarantee,
neither the Importer nor the Intervening
Purchaser, if applicable, is present as an
excluded party on the SAM list;

(e) The Exporter is fully in
compliance with the requirements of
§1493.130(b) for all existing Payment
Guarantees issued to the Exporter or has
requested and been granted an
extension per § 1493.130(b)(3); and

(f) The information provided pursuant
to § 1493.30 has not changed and the
Exporter still meets all of the
qualification requirements of § 1493.30.

§1493.90 Special requirements of the
Foreign Financial Institution Letter of Credit
and the Terms and Conditions Document, if
applicable.

(a) Permitted mechanisms to
document special requirements. (1) A
Foreign Financial Institution Letter of
Credit is required in connection with
the export sale to which CCC’s Payment
Guarantee pertains.

(i) The Letter of Credit must stipulate
presentation of at least one original
clean on board bill of lading as a
required document, unless:

(A) The Exporter, or a related
company previously reported to CCC by
the Exporter pursuant to § 1493.30(a)(5),
is named as the shipper on the clean on
board bill of lading. If the Exporter or
a related company is named the shipper
on the bill of lading, the Letter of Credit
may stipulate a copy or photocopy of an
original clean on board bill of lading; or

(B) The Letter of Credit stipulates
presentation of electronic documents
per paragraph (a)(1)(ii) of this section.

(i1) If the Letter of Credit will allow
for presentation of electronic
documents, the Letter of Credit must so
stipulate.

(2) The use of a Terms and Conditions
Document is optional. The Terms and

Conditions Document, if any, must be
specifically identified and referred to in
the Foreign Financial Institution Letter
of Credit.

(3) The special requirements in
paragraph (b) of this section must be
documented in one of the two following
ways:

(i) The special requirements may be
set forth in the Foreign Financial
Institution Letter of Credit as a special
instruction from the Foreign Financial
Institution; or

(ii) The special requirements may be
set forth in a separate Terms and
Conditions Document.

(b) Special requirements. The
following provisions are required and
must be documented in accordance with
paragraph (a) of this section:

(1) The terms of the Repayment
Obligation, including a specific promise
by the Foreign Financial Institution
issuing the Letter of Credit to pay the
Repayment Obligation;

(2) The following language: “In the
event that the Commodity Credit
Corporation (“CCC”) is subrogated to
the position of the obligee hereunder,
this instrument shall be governed by
and construed in accordance with the
laws of the State of New York,
excluding its conflict of laws principles.
In such case, any legal action or
proceeding arising under this
instrument will be brought exclusively
in the U.S. District Court for the
Southern District of New York or the
U.S. District Court for the District of
Columbia, as determined by CCC, and
such parties hereby irrevocably consent
to the personal jurisdiction and venue
therein.”;

(3) A provision permitting the Holder
of the Payment Guarantee to declare all
or any part of the Repayment
Obligation, including accrued interest,
immediately due and payable, in the
event a payment default occurs under
the Letter of Credit or, if applicable, the
Terms and Conditions Document; and

(4) Post Default Interest terms.

§1493.100 Terms and requirements of the
Payment Guarantee.

(a) CCC’s obligation. The Payment
Guarantee will provide that CCC agrees
to pay the Holder of the Payment
Guarantee an amount not to exceed the
Guaranteed Value, plus Eligible Interest,
in the event that the Foreign Financial
Institution fails to pay under the Foreign
Financial Institution Letter of Credit
and, if applicable, the Terms and
Conditions Document. Payment by CCC
will be in U.S. dollars.

(b) Period of guarantee coverage. (1)
The Holder of the Payment Guarantee
may, with respect to a series of
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shipments made within a 30 calendar
day period, elect to have the Payment
Guarantee coverage being on the
Weighted Average Export Date for such
shipments. The first allowable 30
calendar day period for bundling of
shipments to compute the Weighted
Average Export Date for such shipments
begins on the first Date of Export for
transactions covered by the Payment
Guarantee. Shipments within each
subsequent 30 calendar day period may
be bundled with other shipments made
within the same 30 calendar period to
determine the Weighted Average Export
Date for such shipments.

(2)(i) The period of coverage under
the Payment Guarantee begins on the
earlier of the following dates and will
continue during the credit term
specified on the Payment Guarantee or
any amendments thereto:

(A) The Date(s) of Export or the
Weighted Average Export Date(s), as
selected by the Holder of the Payment
Guarantee consistent with paragraph
(b)(1) of this section; or

(B) The date when Ordinary Interest
begins to accrue, or the weighted
average date when interest begins to
accrue.

(ii) However, the Payment Guarantee
becomes effective on the Date(s) of
Export of the U.S. Agricultural
Commodities specified in the Exporter’s
application for the Payment Guarantee.

(c) Terms of the CCC Payment
Guarantee. The terms of CCC’s coverage
will be set forth in the Payment
Guarantee, as approved by CCC, and
will include the provisions of this
subpart, which may be supplemented by
any Program Announcements and
notices to participants in effect at the
time the Payment Guarantee is approved
by CCC.

(d) Final date to export. The final date
to export shown on the Payment
Guarantee will be one month, as
determined by CCC, after the
contractual deadline for shipping.

(e) Reserve coverage for loading
tolerances. The Exporter may apply for
a Payment Guarantee and, if coverage is
available, pay the guarantee fee, based
on the mean of the lower and upper
loading tolerances of the Firm Export
Sales Contract; however, the Exporter
may also request that CCC reserve
additional guarantee coverage to
accommodate up to the amount of the
upward loading tolerance specified in
the Firm Export Sales Contract. The
amount of coverage that can be reserved
to accommodate the upward loading
tolerance is limited to ten (10) percent
of the Port Value of the sale. If such
additional guarantee coverage is
available at the time of application and

the Director determines to make such
reservation, CCC will so indicate to the
Exporter. In the event that the Exporter
ships a quantity greater than the amount
on which the guarantee fee was paid
(i.e., the mean of the upper and lower
loading tolerances), it may obtain the
additional coverage from CCC, up to the
amount of the upward loading
tolerance, by filing for an application for
amendment to the Payment Guarantee,
and by paying the additional amount of
fee applicable. If such application for an
amendment to the Payment Guarantee is
not filed with CCC by the Exporter and
the additional fee not received by CCC
within 30 calendar days after the date of
the last export against the Payment
Guarantee, CCC may cancel the reserve
coverage originally set aside for the
Exporter.

(f) Certain export sales are ineligible
for GSM-102 Payment Guarantees. (1)
An export sale (or any portion thereof)
is ineligible for Payment Guarantee
coverage if at any time CCC determines
that:

(1) The commodity is not a U.S.
Agricultural Commodity;

(2) The export sale includes corrupt
payments or extra sales or services or
other items extraneous to the
transactions provided, financed, or
guaranteed in connection with the
export sale;

(3) The export sale does not comply
with applicable U.S. law, including the
Foreign Corrupt Practices Act of 1977
and other anti-bribery measures;

(4) If the U.S. Agricultural Commodity
is vegetable oil or a vegetable oil
product, any of the agricultural
commodity or product has been or will
be used as a basis for a claim of a
refund, as drawback, pursuant to section
313 of the Tariff Act of 1930, 19 U.S.C.
1313, of any duty, tax or fee imposed
under Federal law on an imported
commodity or product;

(5) Either the Importer or the
Intervening Purchaser, if any, is
excluded or disqualified from
participation in U.S. government
programs; or

(6) The sale is not an Eligible Export
Sale.

(g) Certain exports of U.S.
Agricultural Commodities are ineligible
for Payment Guarantee coverage. The
following exports are ineligible for
coverage under a GSM-102 Payment
Guarantee except where it is determined
by the Director to be in the best interest
of CCC to provide guarantee coverage on
such exports:

(1) Exports of U.S. Agricultural
Commodities with a Date of Export prior
to the date of receipt by CCC of the

Exporter’s written application for a
Payment Guarantee;

(2) Exports of U.S. Agricultural
Commodities with a Date of Export later
than the final date to export shown on
the Payment Guarantee or any
amendments thereof;

(3) Exports of U.S. Agricultural
Commodities where the date of issuance
of a Foreign Financial Institution Letter
of Credit is later than 30 calendar days
after:

(i) The Date of Export, or

(ii) The Weighted Average Export
Date, if the Holder of the Payment
Guarantee has elected to have the
Payment Guarantee coverage begin on
the Weighted Average Export Date; or

(4) Exports of U.S. Agricultural
Commodities that have been guaranteed
by CCC under another Payment
Guarantee. If CCC determines that an
export of U.S. Agricultural Commodities
has been guaranteed under multiple
Payment Guarantees (or coverage has
been requested under multiple Payment
Guarantees), CCC will determine which
Payment Guarantee (or application for
Payment Guarantee), if any, corresponds
to an Eligible Export Sale.

(h) Additional requirements. The
Payment Guarantee may contain such
additional terms, conditions, and
limitations as deemed necessary or
desirable by the Director. Such
additional terms, conditions or
qualifications as stated in the Payment
Guarantee are binding on the Exporter
and the Assignee.

(i) Amendments. A request for an
amendment of a Payment Guarantee
may be submitted only by the Exporter,
with the written concurrence of the
Assignee, if any. The Director will
consider such a request only if the
amendment sought is consistent with
this subpart and any applicable Program
Announcements and sufficient budget
authority exists. Any amendment to the
Payment Guarantee, particularly those
that result in an increase in CCC’s
liability under the Payment Guarantee,
may result in an increase in the
guarantee fee. CCC reserves the right to
request additional information from the
Exporter to justify the request and to
charge a fee for amendments. Such fees
will be announced and available on the
USDA Web site. Any request to amend
the Foreign Financial Institution on the
Payment Guarantee will require that the
Holder of the Payment Guarantee
resubmit to CCC the certifications in
§1493.120(c)(1)(i) or § 1493.140(d).

§1493.110 Guarantee fees.

(a) Guarantee fee rates. Payment
Guarantee fee rates charged may be one
of the following two types:
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(1) Those that are announced on the
USDA Web site and are based upon the
length of the payment terms provided
for in the Firm Export Sales Contract,
the degree of risk that CCC assumes, as
determined by CCC, and any other
factors which CCC determines
appropriate for consideration.

(2) Those where Exporters are invited
to submit a competitive bid for
coverage. If CCC determines to offer
coverage on a competitive fee bid basis,
instructions for bidding, and minimum
fee rates, if applicable, will be made
available on the USDA Web site.

(b) Calculation of fee. The guarantee
fee will be computed by multiplying the
Guaranteed Value by the guarantee fee
rate.

(c) Payment of fee. The Exporter shall
remit, with his application, the full
amount of the guarantee fee.
Applications will not be accepted until
the guarantee fee has been received by
CCC. The Exporter’s wire transfer or
check for the guarantee fee shall be
made payable to CCC and be submitted
in the manner specified on the USDA
Web site.

(d) Refunds of fee. Guarantee fees
paid in connection with applications
that are accepted by CCC will ordinarily
not be refundable. Once CCC notifies an
Exporter of acceptance of an
application, the fee for that application
will not be refunded unless the Director
determines that such refund will be in
the best interest of CCC, even if the
Exporter withdraws the application
prior to CCC’s issuance of the Payment
Guarantee. If CCC does not accept an
application for a Payment Guarantee or
accepts only part of the guarantee
coverage requested, a full or pro rata
refund of the fee will be made.

§1493.120 Assignment of the Payment
Guarantee.

(a) Requirements for assignment. The
Exporter may assign the Payment
Guarantee only to a U.S. Financial
Institution approved for participation by
CCC. The assignment must cover all
amounts payable under the Payment
Guarantee not already paid, may not be
made to more than one party, and may
not, unless approved in advance by
CCC, be:

(1) Made to one party acting for two
or more parties, or

(2) Subject to further assignment.

(b) CCC to receive notice of
assignment of payment guarantee. A
notice of assignment signed by the
parties thereto must be filed with CCC
by the Assignee in the manner specified
on the USDA Web site. The name and
address of the Assignee must be
included on the written notice of

assignment. The notice of assignment
should be received by CCC within 30
calendar days of the date of assignment.

(c) Required certifications. (1) The
U.S. Financial Institution must include
the following certification on the notice
of assignment: ‘I certify that:

(i) [Name of Assignee] has verified
that the Foreign Financial Institution, at
the time of submission of the notice of
assignment, is not present as an
excluded party on the SAM list; and

(ii) To the best of my knowledge and
belief, the information provided
pursuant to § 1493.40 has not changed
and [name of Assignee] still meets all of
the qualification requirements of
§1493.40.”

(2) If the Assignee makes a false
certification with respect to a Payment
Guarantee, CCC may, in its sole
discretion, in addition to any other
action available as a matter of law,
rescind and cancel the Payment
Guarantee, reject the assignment of the
Payment Guarantee, and/or commence
legal action and/or administrative
proceedings against the Assignee.

(d) Notice of eligibility to receive
assignment. In cases where a U.S.
Financial Institution is determined to be
ineligible to receive an assignment, in
accordance with paragraph (e) of this
section, CCC will provide notice thereof
to the U.S. Financial Institution and to
the Exporter issued the Payment
Guarantee.

(e) Ineligibility of U.S. Financial
Institutions to receive an assignment
and proceeds. A U.S. Financial
Institution will be ineligible to receive
an assignment of a Payment Guarantee
or the proceeds payable under a
Payment Guarantee if such U.S.
Financial Institution:

(1) At the time of assignment of a
Payment Guarantee, is not in
compliance with all requirements of
1493.40(a); or

(2) Is the branch, agency, or
subsidiary of the Foreign Financial
Institution issuing the Letter of Credit;
or

(3) Is owned or controlled by an entity
that owns or controls the Foreign
Financial Institution issuing the Letter
of Credit; or

(4) Is the U.S. parent of the Foreign
Financial Institution issuing the Foreign
Financial Institution Letter of Credit; or

(5) Is owned or controlled by the
government of a foreign country and the
Payment Guarantee has been issued in
connection with export sales of U.S.
Agricultural Commodities to Importers
located in such foreign country.

(f) Repurchase agreements. (1) The
Holder of the Payment Guarantee may
enter into a Repurchase Agreement, to

which the following requirements
apply:

(i) Any repurchase under a
Repurchase Agreement by the Holder of
the Payment Guarantee must be for the
entirety of the outstanding balance
under the associated Repayment
Obligation;

(ii) In the event of a default with
respect to the Repayment Obligation
subject to a Repurchase Agreement, the
Holder of the Payment Guarantee must
immediately effect such repurchase; and

(iii) The Holder of the Payment
Guarantee must file all documentation
required by §§ 1493.160 and 1493.170 in
case of a default by the Foreign
Financial Institution under the Payment
Guarantee.

(2) The Holder of the Payment
Guarantee shall, within five Business
Days of execution of a transaction under
the Repurchase Agreement, notify CCC
of the transaction in writing in the
manner specified on the USDA Web
site. Such notification must include the
following information:

(i) Name and address of the other
party to the Repurchase Agreement;

(ii) A statement indicating whether
the transaction executed under the
Repurchase Agreement is for a fixed
term or if it is terminable upon demand
by either party. If fixed, provide the
purchase date and the agreed upon date
for repurchase. If terminable on
demand, provide the purchase date
only; and

(iii) The following written
certification: “[Name of Holder of the
Payment Guarantee] has entered into a
Repurchase Agreement that meets the
provisions of 7 CFR 1493.120(f)(1) and,
prior to entering into this agreement,
verified that [name of other party to the
Repurchase Agreement] is not present as
an excluded party on the SAM list.”

(3) Failure of the Holder of the
Payment Guarantee to comply with any
of the provisions of paragraph (f) of this
section may result in CCC annulling
coverage on the Foreign Financial
Institution Letter of Credit and Terms
and Conditions Document, if applicable,
covered by the Payment Guarantee.

§1493.130 Evidence of export.

(a) Report of export. The Exporter is
required to provide CCC an evidence of
export report for each shipment made
under the Payment Guarantee. This
report must include the following
information:

(1) Payment Guarantee number;

(2) Evidence of export report number
(e.g., Report 1, Report 2) reflecting the
report’s chronological order of
submission under the particular
Payment Guarantee;
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(3) Date of Export;

(4) Destination country or region. If
the sale was registered under a regional
program, the Exporter must indicate the
specific country or countries within the
region to which the goods were shipped;

(5) Exporter’s sale number;

(6) Exported Value;

(7) Quantity;

(8) A full description of the
commodity exported, including the
applicable six-digit Harmonized System
commodity classification code;

(9) Unit sales price received for the
commodity exported and the Incoterms
2010 basis (e.g., FOB, CFR, CIF). Where
the unit sales price at export differs
from the unit sales price indicated in
the Exporter’s application for a Payment
Guarantee, the Exporter is also required
to submit a statement explaining the
reason for the difference;

(10) Description and value of
Discounts and Allowances, if any;

(11) The Exporter’s statement, “All
certifications set forth in 7 CFR
1493.140 are hereby being made by the
Exporter in this Evidence of Export.”
which, when included in the evidence
of export by the Exporter, will constitute
a certification that it is in compliance
with all the requirements set forth in
§1493.140; and

(12) In addition to all of the above
information, the final evidence of export
report for the Payment Guarantee must
include the following:

(i) The statement “Exports under the
Payment Guarantee have been
completed.”

(ii) A statement summarizing the total
quantity and value of the commodity
exported under the Payment Guarantee
(i.e., the cumulative totals on all
numbered evidence of export reports).

(b) Time limit for submission of
evidence of export. (1) The Exporter
must provide a written report to the
CCC in the manner specified on the
USDA Web site within 30 calendar days
of the Date of Export.

(2) If at any time the Exporter
determines that no shipments are to be
made under a Payment Guarantee, the
Exporter is required to notify CCC in
writing no later than the final date to
export specified on the Payment
Guarantee by furnishing the Payment
Guarantee number and stating “‘no
exports will be made under the Payment
Guarantee.”

(3) Requests for an extension of the
time limit for submitting an evidence of
export report must be submitted in
writing by the Exporter to the Director
and must include an explanation of why
the extension is needed. An extension of
the time limit may be granted if such
extension is requested prior to the

expiration of the time limit for filing
and is determined by the Director to be
in the best interests of CCC.

(c) Failure to comply with time limits
for submission. CCC will not accept any
new applications for Payment
Guarantees from an Exporter under
§1493.70 until the Exporter is fully in
compliance with the requirements of
paragraph (b) of this section for all
existing Payment Guarantees issued to
the Exporter or has requested and been
granted an extension per paragraph
(b)(3) of this section.

(d) Export sales reporting. Exporters
have a mandatory reporting
responsibility under Section 602 of the
Agricultural Trade Act of 1978 (7 U.S.C.
5712), for exports of certain agricultural
commodities and products thereof.

§1493.140 Certification requirements for
the evidence of export.

By providing the statement contained
in § 1493.130(a)(11), the Exporter is
certifying that the information provided
in the evidence of export report is true
and correct and, further, that all
requirements set forth in this section
have been met. The Exporter will be
required to provide further explanation
or documentation with regard to reports
that do not include this statement. If the
Exporter makes false certifications with
respect to a Payment Guarantee, CCC
will have the right, in addition to any
other rights provided under this subpart
or otherwise as a matter of law, to annul
guarantee coverage for any commodities
not yet exported and/or to commence
legal action and/or administrative
proceedings against the Exporter. The
Exporter, in submitting the evidence of
export and providing the statement set
forth in § 1493.130(a)(11), certifies that:

(a) The agricultural commodity or
product exported under the Payment
Guarantee is a U.S. Agricultural
Commodity;

(b) The U.S. Agricultural Commodity
was shipped directly to the country or
region specified on the Payment
Guarantee;

(c) There have not been any corrupt
payments or extra sales services or other
items extraneous to the transaction
provided, financed, or guaranteed in
connection with the export sale, and
that the export sale complies with
applicable United States law, including
the Foreign Corrupt Practices Act of
1977 and other anti-bribery measures;

(d) If the Exporter has not assigned
the Payment Guarantee to a U.S.
Financial Institution, the Exporter has
verified that the Foreign Financial
Institution, at the time of submission of
the evidence of export report, is not

present as an excluded party on the
SAM list;

(e) The transaction is an Eligible
Export Sale; and

(f) The information provided pursuant
to §§1493.30 and 1493.70 has not
changed (except as agreed to and
amended by CCC) and the Exporter still
meets all of the qualification
requirements of § 1493.30.

§1493.150 Proof of entry.

(a) Diversion. The diversion of U.S.
Agricultural Commodities covered by a
Payment Guarantee to a country or
region other than that shown on the
Payment Guarantee is prohibited, unless
expressly authorized in writing by the
Director.

(b) Records of proof of entry. (1)
Exporters must obtain and maintain
records of an official or customary
commercial nature that demonstrate the
arrival of the U.S. Agricultural
Commodities exported in connection
with the GSM—-102 program in the
country or region that was the intended
country or region of destination of such
commodities. At the Director’s request,
the Exporter must submit to CCC
records demonstrating proof of entry.
Records demonstrating proof of entry
must be in English or be accompanied
by a certified or other translation
acceptable to CCC. Records acceptable
to meet this requirement include an
original certification of entry signed by
a duly authorized customs or port
official of the importing country, by an
agent or representative of the vessel or
shipline that delivered the U.S.
Agricultural Commodity to the
importing country, or by a private
surveyor in the importing country, or
other documentation deemed acceptable
by the Director showing:

(i) That the U.S. Agricultural
Commodity entered the importing
country or region;

(ii) The identification of the export
carrier;

(iii) The quantity of the U.S.
Agricultural Commodity;

(iv) The kind, type, grade and/or class
of the U.S. Agricultural Commodity; and

(v) The date(s) and place(s) of
unloading of the U.S. Agricultural
Commodity in the importing country or
region.

(2) Where shipping documents (e.g.,
bills of lading) clearly demonstrate that
the U.S. Agricultural Commodities were
shipped to the destination country or
region, proof of entry verification may
be provided by the Importer.

§1493.160 Notice of default.

(a) Notice of default. If the Foreign
Financial Institution issuing the Letter
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of Credit fails to make payment
pursuant to the terms of the Letter of
Credit or the Terms and Conditions
Document, the Holder of the Payment
Guarantee must submit a notice of
default to CCC as soon as possible, but
not later than 5 Business Days after the
date that payment was due from the
Foreign Financial Institution (the due
date). A notice of default must be
submitted in writing to CCC in the
manner specified on the USDA Web site
and must include the following
information:

(1) Payment Guarantee number;

(2) Name of the country or region as
shown on the Payment Guarantee;

(3) Name of the defaulting Foreign
Financial Institution;

(4) Payment due date;

(5) Total amount of the defaulted
payment due, indicating separately the
amounts for principal and Ordinary
Interest, and including a copy of the
repayment schedule with due dates,
principal amounts and Ordinary Interest
rates for each installment;

(6) Date of the Foreign Financial
Institution’s refusal to pay, if applicable;
(7) Reason for the Foreign Financial

Institution’s refusal to pay, if known,
and copies of any correspondence with
the Foreign Financial Institution
regarding the default.

(b) Failure to comply with time limit
for submission. If the Holder of the
Payment Guarantee fails to notify CCC
of a default within 5 Business Days,
CCC may deny the claim for that
default.

(c) Impact of a default on other
existing Payment Guarantees. (1) In the
event that a Foreign Financial
Institution defaults under a Repayment
Obligation, CCC may declare that such
Foreign Financial Institution is no
longer eligible to provide additional
Letters of Credit under the GSM-102
Program. If CCC determines that such
defaulting Foreign Financial Institution
is no longer eligible for the GSM-102
Program, CCC shall provide written
notice of such ineligibility to all
Exporters and Assignees, if any, having
Payment Guarantees covering
transactions with respect to which the
defaulting Foreign Financial Institution
is expected to issue a Letter of Credit.
Receipt of written notice from CCC that
a defaulting Foreign Financial
Institution is no longer eligible to
provide additional Letters of Credit
under the GSM-102 Program shall
constitute withdrawal of coverage of
that Foreign Financial Institution under
all Payment Guarantees with respect to
any Letter of Credit issued on or after
the date of receipt of such written
notice. CCC will not withdraw coverage

of the defaulting Foreign Financial
Institution under any Payment
Guarantee with respect to any Letter of
Credit issued before the date of receipt
of such written notice.

(2) If CCC withdraws coverage of the
defaulting Foreign Financial Institution,
CCC will permit the Exporter (with
concurrence of the Assignee, if any) to
utilize another approved Foreign
Financial Institution, and will consider
other requested amendments to the
Payment Guarantee, for the balance of
the export sale covered by the Payment
Guarantee. If no alternate Foreign
Financial Institution is identified to
issue the Letter of Credit within 30
calendar days, CCC will cancel the
Payment Guarantee and refund the
Exporter’s guarantee fees corresponding
to any unutilized portion of the
Payment Guarantee.

§1493.170 Claims for default.

(a) Filing a claim. A claim by the
Holder of the Payment Guarantee for a
defaulted payment will not be paid if it
is made later than 180 calendar days
from the due date of the defaulted
payment. A claim must be submitted in
writing to CCC in the manner specified
on the USDA Web site. The claim must
include the following documents and
information:

(1) An original cover document signed
by the Holder of the Payment Guarantee
and containing the following
information:

(i) Payment Guarantee number;

(ii) A description of:

(A) Any payments from or on behalf
of the defaulting party or otherwise
related to the defaulted payment that
were received by the Exporter or the
Assignee prior to submission of the
claim; and

(B) Any security, insurance, or
collateral arrangements, whether or not
any payment has been realized from
such security, insurance, or collateral
arrangement as of the time of claim,
from or on behalf of the defaulting party
or otherwise related to the defaulted
payment.

(iii) The following certifications:

(A) A certification that the scheduled
payment has not been received, listing
separately scheduled principal and
Ordinary Interest;

(B) A certification of the amount of
the defaulted payment, indicating
separately the amounts for defaulted
principal and Ordinary Interest;

(C) A certification that all documents
submitted under paragraph (a)(3) of this
section are true and correct copies; and

(D) A certification that all documents
conforming with the requirements for
payment under the Foreign Financial

Institution Letter of Credit have been
submitted to the negotiating bank or
directly to the Foreign Financial
Institution under such Letter of Credit.

(2) An original instrument, in form
and substance satisfactory to CCC,
subrogating to CCC the respective rights
of the Holder of the Payment Guarantee
to the amount of payment in default
under the applicable export sale. The
instrument must reference the
applicable Foreign Financial Institution
Letter of Credit and, if applicable, the
Terms and Conditions Document; and

(3) A copy of each of the following
documents:

(i) The repayment schedule with due
dates, principal amounts and Ordinary
Interest rates for each installment (if the
Ordinary Interest rates for future
payments are unknown at the time the
claim for default is submitted, provide
estimates of such rates);

(ii)(A) The Foreign Financial
Institution Letter of Credit securing the
export sale; and

(B) If applicable, the Terms and
Conditions Document;

(iii) Depending upon the method of
shipment, the ocean carrier or
intermodal bill(s) of lading signed by
the shipping company with the onboard
ocean carrier date for each shipment,
the airway bill, or, if shipped by rail or
truck, the bill of lading and the entry
certificate or similar document signed
by an official of the importing country.
If the transaction utilizes electronic
bill(s) of lading (e-BL), a print-out of the
e-BL from electronic system with an
electronic signature is acceptable;

(iv)(A) The Exporter’s invoice
showing, as applicable, the FAS, FCA,
FOB, CFR or CIF values; or

(B) If there was an Intervening
Purchaser, both the Exporter’s invoice to
the Intervening Purchaser and the
Intervening Purchaser’s invoice to the
Importer;

(v) The evidence of export report(s)
previously submitted by the Exporter to
CCC in conformity with the
requirements of § 1493.130(a); and

(vi) If the defaulted payment was part
of a transaction executed under a
Repurchase Agreement, written
evidence that the repurchase occurred
as required under § 1493.120(f)(1)(ii).

(b) Additional documents. If a claim
is denied by CCC, the Holder of the
Payment Guarantee may provide further
documentation to CCC to establish that
the claim is in good order.

(c) Subsequent claims for defaults on
installments. If the initial claim is found
in good order, the Holder of the
Payment Guarantee need only provide
all of the required claims documents
with the initial claim relating to a
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covered transaction. For subsequent
claims relating to failure of the Foreign
Financial Institution to make scheduled
installments on the same export
shipment, the Holder of the Payment
Guarantee need only submit to CCC a
notice of such failure containing the
information stated in paragraph (a)(1)(i)
and (ii) and (a)(1)(iii)(A) and (B) of this
section; an instrument of subrogation as
per paragraph (a)(2) of this section; and
the date the original claim was filed
with CCC.

(d) Alternative satisfaction of
Payment Guarantees. CCC may establish
procedures, terms and/or conditions for
the satisfaction of CCC’s obligations
under a Payment Guarantee other than
those provided for in this subpart if CCC
determines that those alternative
procedures, terms, and/or conditions are
appropriate in rescheduling the debts
arising out of any transaction covered by
the Payment Guarantee and would not
result in CCC paying more than the
amount of CCC’s obligation.

§1493.180 Payment for default.

(a) Determination of CCC’s liability.
Upon receipt in good order of the
information and documents required
under § 1493.170, CCC will determine
whether or not a default has occurred
for which CCC is liable under the
applicable Payment Guarantee. Such
determination shall include, but not be
limited to, CCC’s determination that all
documentation conforms to the specific
requirements contained in this subpart,
and that all documents submitted for
payment conform to the requirements of
the Letter of Credit and, if applicable,
the Terms and Conditions Document. If
CCC determines that it is liable to the
Holder of the Payment Guarantee, CCC
will pay the Holder of the Payment
Guarantee in accordance with
paragraphs (b) and (c) of this section.

(b) Amount of CCC’s liability. CCC’s
maximum liability for any claims
submitted with respect to any Payment
Guarantee, not including any CCC Late
Interest payments due in accordance
with paragraph (c) of this section, will
be limited to the lesser of:

(1) The Guaranteed Value as stated in
the Payment Guarantee, plus Eligible
Interest, less any payments received or
funds realized from insurance, security
or collateral arrangements prior to claim
by the Exporter or the Assignee from or
on behalf of the defaulting party or
otherwise related to the obligation in
default (other than payments between
CCG, the Exporter or the Assignee); or

(2) The guaranteed percentage (as
indicated in the Payment Guarantee) of
the Exported Value indicated in the
evidence of export, plus Eligible

Interest, less any payments received or
funds realized from insurance, security
or collateral arrangements prior to claim
by the Exporter or the Assignee from or
on behalf of the defaulting party or
otherwise related to the obligation in
default (other than payments between
CCC, the Exporter or the Assignee).

(c) CCC Late Interest. If CCC does not
pay a claim within 15 Business Days of
receiving the claim in good order, CCC
Late Interest will accrue in favor of the
Holder of the Payment Guarantee
beginning with the sixteenth Business
Day after the day of receipt of a
complete and valid claim found by CCC
to be in good order and continuing until
and including the date that payment is
made by CCC. CCC Late Interest will be
paid on the guaranteed amount, as
determined by paragraphs (b)(1) and (2)
of this section, and will be calculated at
a rate equal to the average investment
rate of the most recent Treasury 91-day
bill auction as announced by the
Department of Treasury as of the due
date. If there has been no 91-day auction
within 90 calendar days of the date CCC
Late Interest begins to accrue, CCC will
apply an alternative rate in a manner to
be described on the USDA Web site.

(d) Accelerated payments. CCC will
pay claims only on amounts not paid as
scheduled. CCC will not pay claims for
amounts due under an accelerated
payment clause in the Firm Export Sales
Contract, the Foreign Financial
Institution Letter of Credit, the Terms
and Conditions Document (if
applicable), or any obligation owed by
the Foreign Financial Institution to the
Holder of the Payment Guarantee that is
related to the Letter of Credit issued in
favor of the Exporter, unless it is
determined to be in the best interests of
CCC. Notwithstanding the foregoing,
CCC at its option may declare up to the
entire amount of the unpaid balance,
plus accrued Ordinary Interest, in
default, require the Holder of the
Payment Guarantee to invoke the
acceleration provision in the Foreign
Financial Institution Letter of Credit or,
if applicable, in the Terms and
Conditions Document, require
submission of all claims documents
specified in § 1493.170, and make
payment to the Holder of the Payment
Guarantee in addition to such other
claimed amount as may be due from
CCC.

(e) Action against the Assignee. If an
Assignee submits a claim for default
pursuant to Section 1493.170 and all
documents submitted appear on their
face to conform with the requirements
of such section, CCC will not hold the
Assignee responsible or take any action
or raise any defense against the

Assignee for any action, omission, or
statement by the Exporter of which the
Assignee has no knowledge.

§1493.190 Recovery of defaulted
payments.

(a) Notification. Upon claim payment
to the Holder of the Payment Guarantee,
CCC will notify the Foreign Financial
Institution of CCC’s rights under the
subrogation agreement to recover all
monies in default.

(b) Receipt of monies. (1) In the event
that monies related to the obligation in
default are recovered by the Exporter or
the Assignee from or on behalf of the
defaulting party, the Importer, or any
source whatsoever (excluding payments
among CCC, the Exporter, and the
Assignee), such monies shall be
immediately paid to CCC. Any monies
derived from insurance or through the
liquidation of any security or collateral
after the claim is filed with CCC shall
be deemed recoveries that must be paid
to CCC. If such monies are not received
by CCC within 15 Business Days from
the date of recovery by the Exporter or
the Assignee, such party will owe to
CCC interest from the date of recovery
to the date of receipt by CCC. This
interest will be calculated at a rate equal
to the latest average investment rate of
the most recent Treasury 91-day bill
auction, as announced by the
Department of Treasury, in effect on the
date of recovery and will accrue from
such date to the date of payment by the
Exporter or the Assignee to CCC. Such
interest will be charged only on CCC’s
share of the recovery. If there has been
no 91-day auction within 90 calendar
days of the date interest begins to
accrue, CCC will apply an alternative
rate in a manner to be described on the
USDA Web site.

(2) If CCC recovers monies that should
be applied to a Payment Guarantee for
which a claim has been paid by CCC,
CCC will pay the Holder of the Payment
Guarantee its pro rata share, if any,
provided that the required information
necessary for determining pro rata
distribution has been furnished. If a
required payment is not made by CCC
within 15 Business Days from the date
of recovery or 15 business days from
receiving the required information for
determining pro rata distribution,
whichever is later, CCC will pay interest
calculated at a rate equal to the latest
average investment rate of the most
recent Treasury 91-day bill auction, as
announced by the Department of
Treasury, in effect on the date of
recovery and interest will accrue from
such date to the date of payment by
CCC. The interest will apply only to the
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portion of the recovery payable to the
Holder of the Payment Guarantee.

(c) Allocation of recoveries.
Recoveries received by CCC from any
source whatsoever that are related to the
obligation in default will be allocated by
CCC to the Holder of the Payment
Guarantee and to CCC on a pro rata
basis determined by their respective
interests in such recoveries. The
respective interest of each party will be
determined on a pro rata basis, based on
the combined amount of principal and
interest in default on the date the claim
is paid by CCC. Once CCC has paid a
particular claim under a Payment
Guarantee, CCC pro-rates any
collections it receives and shares these
collections proportionately with the
Holder of the Payment Guarantee until
both CCC and the Holder of the Payment
Guarantee have been reimbursed in full.

(d) Liabilities to CCC.
Notwithstanding any other terms of the
Payment Guarantee, under the following
circumstances the Exporter or the
Assignee will be liable to CCC for any
amounts paid by CCC under the
Payment Guarantee:

(1) The Exporter will be liable to CCC
when and if it is determined by CCC
that the Exporter has engaged in fraud,
or has been or is in material breach of
any contractual obligation, certification
or warranty made by the Exporter for
the purpose of obtaining the Payment
Guarantee or for fulfilling obligations
under the GSM-102 program; and

(2) The Assignee will be liable to CCC
when and if it is determined by CCC
that the Assignee has engaged in fraud
or otherwise violated program
requirements.

(e) Cooperation in recoveries. Upon
payment by CCC of a claim to the
Holder of the Payment Guarantee, the
Holder of the Payment Guarantee and
the Exporter will cooperate with CCC to
effect recoveries from the Foreign
Financial Institution and/or the
Importer. Cooperation may include, but
is not limited to, submission of
documents to the Foreign Financial
Institution (or its representative) to
establish a claim; participation in
discussions with CCC regarding the
appropriate course of action with
respect to a default; actions related to
accelerated payments as specified in
§1493.180(d); and other actions that do
not increase the obligation of the Holder
of the Payment Guarantee or the
Exporter under the Payment Guarantee.

§1493.191 Additional obligations and
requirements.

(a) Maintenance of records, access to
premises, and responding to CCC
inquiries. For a period of five years after

the date of expiration of the coverage of
a Payment Guarantee, the Exporter and
the Assignee, if applicable, must
maintain and make available all records
and respond completely to all inquiries
pertaining to sales and deliveries of and
extension of credit for U.S. Agricultural
Commodities exported in connection
with a Payment Guarantee, including
those records generated and maintained
by agents, Intervening Purchasers, and
related companies involved in special
arrangements with the Exporter. The
Secretary of Agriculture and the
Comptroller General of the United
States, through their authorized
representatives, must be given full and
complete access to the premises of the
Exporter and the Assignee, as
applicable, during regular business
hours from the effective date of the
Payment Guarantee until the expiration
of such five-year period to inspect,
examine, audit, and make copies of the
Exporter’s, Assignee’s, agent’s,
Intervening Purchaser’s or related
company’s books, records and accounts
concerning transactions relating to the
Payment Guarantee, including, but not
limited to, financial records and
accounts pertaining to sales, inventory,
processing, and administrative and
incidental costs, both normal and
unforeseen. During such period, the
Exporter and the Assignee may be
required to make available to the
Secretary of Agriculture or the
Comptroller General of the United
States, through their authorized
representatives, records that pertain to
transactions conducted outside the
program, if, in the opinion of the
Director, such records would pertain
directly to the review of transactions
undertaken by the Exporter in
connection with the Payment
Guarantee.

(b) Responsibility of program
participants. It is the responsibility of
all Exporters and U.S. and Foreign
Financial Institutions to review, and
fully acquaint themselves with, all
regulations, Program Announcements,
and notices to participants relating to
the GSM—-102 program, as applicable.
All Exporters and U.S. and Foreign
Financial Institutions participating in
the GSM-102 program are hereby on
notice that they will be bound by this
subpart and any terms contained in the
Payment Guarantee and in applicable
Program Announcements.

(c) Submission of documents by
Principals. All required submissions,
including certifications, applications,
reports, or requests (i.e., requests for
amendments) by Exporters, Assignees,
or Foreign Financial Institutions under
this subpart must be signed by a

Principal of the Exporter, Assignee, or
Foreign Financial Institution or their
authorized designee(s). In cases where
the designee is acting on behalf of the
Principal, the signature must be
accompanied by: Wording indicating
the delegation of authority or, in the
alternative, by a certified copy of the
delegation of authority; and the name
and title of the authorized person or
officer. Further, the Exporter, Assignee,
or Foreign Financial Institution must
ensure that all information and reports
required under these regulations are
timely submitted.

(d) Misstatements or noncompliance
by Exporter may lead to rescission of
Payment Guarantee. CCC may cancel a
Payment Guarantee in the event that an
Exporter makes a willful misstatement
in the certifications in §§ 1493.80(b) and
1493.140(c) or if the Exporter fails to
comply with the provisions of
§ 1493.150 or paragraph (a) of this
section. However, notwithstanding the
foregoing, CCC will not cancel its
Payment Guarantee, if it determines, in
its sole discretion, that an Assignee had
no knowledge of the Exporter’s
misstatement or noncompliance at the
time of assignment of the Payment
Guarantee.

§1493.192 Dispute resolution and appeals.
(a) Dispute resolution. (1) The
Director and the Exporter or the
Assignee will attempt to resolve any
disputes, including any adverse
determinations made by CCC, arising
under the GSM-102 program, this
subpart, the applicable Program
Announcements and notices to
partici]iants, or the Payment Guarantee.
(2) The Exporter or the Assignee may
seek reconsideration of a determination
made by the Director by submitting a
letter requesting reconsideration to the
Director within 30 calendar days of the
date of the determination. For the
purposes of this section, the date of a
determination will be the date of the
letter or other means of notification to
the Exporter or the Assignee of the
determination. The Exporter or the
Assignee may include with the letter
requesting reconsideration any
additional information that it wishes the
Director to consider in reviewing its
request. The Director will respond to the
request for reconsideration within 30
calendar days of the date on which the
request or the final documentary
evidence submitted by the Exporter or
the Assignee is received by the Director,
whichever is later, unless the Director
extends the time permitted for response.
If the Exporter or the Assignee fails to
request reconsideration of a
determination by the Director, then the



Federal Register/Vol. 79,

No. 222/Tuesday, November 18, 2014 /Rules and Regulations

68609

determination of the Director will be
deemed final.

(3) If the Exporter or the Assignee
requests reconsideration of a
determination by the Director pursuant
to paragraph (a)(2) of this section, and
the Director upholds the original
determination, then the Exporter or the
Assignee may appeal the Director’s final
determination to the GSM in accordance
with the procedures set forth in
paragraph (b) of this section. If the
Exporter or the Assignee fails to appeal
the Director’s final determination within
30 calendar days as provided in
paragraph (b)(1) of this section, then the
Director’s decision becomes the final
determination of CCC.

(b) Appeal procedures. (1) An
Exporter or Assignee that has exhausted
the procedures set forth in paragraph (a)
of this section may appeal to the GSM
for a determination of the Director. An
appeal to the GSM must be made in
writing and filed with the office of the
GSM no later than 30 calendar days
following the date of the final
determination by the Director. If the
Exporter or Assignee requests an
administrative hearing in its appeal
letter, it shall be entitled to a hearing
before the GSM or the GSM’s designee.

(2) If the Exporter or Assignee does
not request an administrative hearing,
the Exporter or Assignee must indicate
in its appeal letter whether or not it will
submit any additional written
information or documentation for the
GSM to consider in acting upon its
appeal. This information or
documentation must be submitted to the
GSM within 30 calendar days of the
date of the appeal letter to the GSM. The
GSM will make a decision regarding the
appeal based upon the information
contained in the administrative record.
The GSM will issue his or her written
decision within 60 calendar days of the
latter of the date on which the GSM
receives the appeal or the date that final
documentary evidence is submitted by
the Exporter or Assignee to the GSM.

(3) If the Exporter or the Assignee has
requested an administrative hearing, the
GSM will set a date and time for the
hearing that is mutually convenient for
the GSM and the Exporter or Assignee.
This date will ordinarily be within 60
calendar days of the date on which the
GSM receives the request for a hearing.
The hearing will be an informal
procedure. The Exporter or Assignee
and/or its counsel may present any
relevant testimony or documentary
evidence to the GSM. A transcript of the
hearing will not ordinarily be prepared
unless the Exporter or Assignee bears
the costs involved in preparing the
transcript, although the GSM may

decide to have a transcript prepared at
the expense of the Government. The
GSM will make a decision regarding the
appeal based upon the information
contained in the administrative record.
The GSM will issue his or her written
decision within 60 calendar days of the
latter of the date of the hearing or the
date of receipt of the transcript, if one

is to be prepared.

(4) The decision of the GSM will be
the final determination of CCC. The
Exporter or Assignee will be entitled to
no further administrative appellate
rights.

(c) Failure to comply with
determination. If the Exporter or
Assignee has violated the terms of this
subpart or the Payment Guarantee by
failing to comply with a determination
made under this section, and the
Exporter or Assignee has exhausted its
rights under this section or has failed to
exercise such rights, then CCC will have
the right to take any measures available
to CCC under applicable law.

(d) Exporter’s obligation to perform.
The Exporter will continue to have an
obligation to perform pursuant to the
provisions of these regulations and the
terms of the Payment Guarantee
pending the conclusion of all
procedures under this section.

§1493.195 Miscellaneous provisions.

(a) Officials not to benefit. No member
of or delegate to Congress, or Resident
Commissioner, shall be admitted to any
share or part of the Payment Guarantee
or to any benefit that may arise
therefrom, but this provision shall not
be construed to extend to the Payment
Guarantee if made with a corporation
for its general benefit.

(b) OMB control number assigned
pursuant to the Paperwork Reduction
Act. The information collection
requirements contained in this part (7
CFR part 1493) have been approved by
the Office of Management and Budget
(OMB) in accordance with the
provisions of 44 U.S.C. Chapter 35 and
have been assigned OMB Control
Number 0551-0004.

Dated: June 4, 2014.

Philip C. Karsting,

Administrator, Foreign Agricultural Service,
and Vice President, Commodity Credit
Corporation.

Editorial Note: This document was
received for publication by the Office of the
Federal Register on November 12, 2014.

[FR Doc. 2014—27129 Filed 11-17-14; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF COMMERCE

Office of the Secretary

15 CFR Part 4
[Docket No. 140127076—4935-03]

RIN 0605-AA33

Public Information, Freedom of
Information Act and Privacy Act
Regulations; Correction

AGENCY: Department of Commerce.

ACTION: Final rule; correction.

SUMMARY: The Department of Commerce
(Department) is correcting a final rule,
published on October 20, 2014, that
revised the Department’s regulations
under the Freedom of Information Act
(FOIA) and Privacy Act. This final rule
corrects the cross-references in the
section describing the requirements for
making FOIA requests.

DATES: Effective November 19, 2014.

FOR FURTHER INFORMATION CONTACT:
Mark R. Tallarico, Senior Counsel, (202)
482-8156, Office of the General
Counsel, 1401 Constitution Avenue
NW., Washington, DC 20230.

SUPPLEMENTARY INFORMATION: In FR Doc.
2014-24598 appearing on page 62553 in
the Federal Register of Monday,
October 20, 2014 (79 FR 62553), the
following correction is made:

§4.4 [Corrected]

m On page 62559, in the second column,
in § 4.4(c), the second to last sentence is
corrected to read as follows:

“Such a notice constitutes an adverse
determination under § 4.7(d) for which
components shall follow the procedures
for a denial letter under §4.7(e).”

Dated: November 13, 2014.

Catrina D. Purvis,

Chief Privacy Officer and Director of Open
Government.

[FR Doc. 2014-27265 Filed 11-17-14; 8:45 am]
BILLING CODE 3510-17-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Part 679
[Docket No. 140113040-4919-02]
RIN 0648-BD90

Fisheries of the Exclusive Economic
Zone off Alaska; Monitoring and
Enforcement; At-Sea Scales
Requirements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues regulations to
revise the at-sea scales program for
catcher/processor vessels (C/Ps) and
motherships that are required to weigh
catch at sea. This action makes three
major changes to current regulations.
First, this action requires enhancements
of daily scale testing for flow scales
used to weigh catch at sea and requires
electronic reporting of the daily flow
scale test results. Second, this action
requires that vessels required to use
flow scales to weigh catch have
electronics capable of logging and
printing the frequency and magnitude of
scale calibrations, as well as the time
and date of each scale fault (or error)
and scale startup. Third, this action
requires that vessels use video to
monitor the flow scale and the area
around the flow scale. In addition, this
action revises minor technical
regulations related to equipment and
operation regulations and removes
certain regulations that are no longer
applicable; and improves the accuracy
of catch estimation by the C/Ps and
motherships using at-sea scales and
reduces the possibility of scale
tampering. This action is intended to
promote the goals and objectives of the
Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area, the
Fishery Management Plan for
Groundfish of the Gulf of Alaska, the
Magnuson-Stevens Fishery
Conservation and Management Act, and
other applicable laws.

DATES: Effective December 18, 2014.

ADDRESSES: Electronic copies of the
proposed rule, the Categorical Exclusion
and the Regulatory Impact Review
(Analysis) prepared for this action may
be obtained from http://
www.regulations.gov or from the NMFS

Alaska Region Web site at http://
alaskafisheries.noaa.gov. An electronic
copy of the Guidelines for Economic
Review of National Marine Fisheries
Service Regulatory Actions may be
obtained from http://
www.nmfs.noaa.gov/sfa/domes_fish/
EconomicGuidelines.pdf.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this final rule
may be submitted by mail to NMFS,
Alaska Region, P.O. Box 21668, Juneau,
AK 99802-1668, Attn: Ellen Sebastian,
Records Officer; in person at NMFS,
Alaska Region, 709 West 9th Street,
Room 420A, Juneau, Alaska; and by
email to OIRA_Submission@
omb.eop.gov, or by fax to 202-395—
7285.

FOR FURTHER INFORMATION CONTACT:
Jennifer Watson, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the U.S. groundfish fisheries of
the exclusive economic zone off Alaska
under the Fishery Management Plan for
Groundfish of the Gulf of Alaska and the
Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area. The
fishery management plans (FMPs) were
prepared by the North Pacific Fishery
Management Council and approved by
the Secretary of Commerce under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act, 16 U.S.C. 1801 et seq. (Magnuson-
Stevens Act). The FMPs are
implemented by regulations at 50 CFR
parts 679 and 680.

Background

The use of at-sea scales can provide
precise and accurate groundfish catch
estimates. At-sea scales are now used to
account for the vast majority of catch by
C/Ps and motherships fishing off
Alaska. The at-sea scales program was
developed in the mid-1990s to provide
catch accounting methods for vessels,
specifically C/Ps, that were more precise
and verifiable and less dependent on
estimates generated by at-sea observers.
Improved catch estimation was
necessary because of the
implementation of large-scale catch
share programs. Catch share programs
require NMF'S to provide verifiable and
precise estimates of quota harvest.
Because catch share programs limit
vessel operators to specific amounts of
catch, vessel operators may have an
incentive to underreport catch and then
fish beyond specific catch limits. A
method for independently verifying
catch, such as a requirement to weigh

catch on a scale, reduces the vessel
operator’s ability to underreport catch.

Because C/Ps and motherships do not
deliver their catch onshore where land-
based scales can be used, catch must be
weighed at sea. The requirements for
weighing catch at sea were first
implemented in 1998, and subsequently
expanded to nearly all C/Ps operating
off Alaska and motherships operating in
the Bering Sea pollock fishery. Since
1998, the at-sea scales program has
grown significantly, from fewer than 20
to more than 60 participating vessels
today.

Since the at-sea scales program was
first implemented in 1998, there have
been substantial improvements in scale
technology, NMFS has developed
greater expertise with at-sea scales, and
vessels are able to communicate more
quickly and easily with NMFS while at
sea. In addition, when at-sea scales
regulations were first implemented in
1998, none of the vessels that were
required to use scales had onboard
video systems. Now, most of the vessels
subject to at-sea scales requirements are
required to use video monitoring to
monitor the flow of catch. Collectively,
these advancements in technology and
expertise provide opportunities for
NMFS to improve scale accuracy,
monitoring, and reporting.

Recently, enforcement concerns have
been raised about compliance with at-
sea scales regulations. These
enforcement concerns indicate that
catch estimates based on inaccurate
scale weights could systematically
underestimate harvests in fisheries
using scale weights for catch
accounting. Modifications to the at-sea
scales program will reduce the potential
for scale tampering, improve catch
accounting accuracy, and bring
regulations up to date with current
technology.

Actions Implemented by Rule

The proposed rule for this action was
published in the Federal Register on
July 31, 2014 (79 FR 44372). The 30-day
comment period on the proposed rule
ended September 2, 2014. The
regulatory provisions implemented by
this action are summarized here.
Additional information and a
description of this action are provided
in detail in the preamble to the
proi)losed rule and are not repeated here.

This action affects the owners and
operators of the following C/Ps and
motherships that are required to weigh
catch at sea:

e Trawl C/Ps permitted for pollock in
the Bering Sea and Aleutian Islands
(BSAI) under the American Fisheries
Act (AFA);


http://www.nmfs.noaa.gov/sfa/domes_fish/EconomicGuidelines.pdf
http://www.nmfs.noaa.gov/sfa/domes_fish/EconomicGuidelines.pdf
http://www.nmfs.noaa.gov/sfa/domes_fish/EconomicGuidelines.pdf
http://alaskafisheries.noaa.gov
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e motherships permitted to receive
deliveries of pollock in the BSAI under
the AFA;

o trawl C/Ps permitted to fish for
groundfish under Amendment 80 to the
BSAI FMP;

o trawl C/Ps permitted to fish for
rockfish in the Central Gulf of Alaska
(GOoA);

¢ longline C/Ps with a license
limitation program license endorsed for
C/P operations that fish for Pacific cod
using hook-and-line gear in the Bering
Sea (BS) or Aleutian Islands areas; and

e C/Ps that harvest catch in the BSAI
under the Multispecies Community
Development Quota (MS—-CDQ)
Program.

All C/Ps and motherships that harvest
catch in the BSAI under the MS—-CDQ
Program are subject to the same
requirements as all other vessels that are
required to weigh groundfish catch at
sea under this action. This action is
consistent with section 305(i)(1)(B)(@iv)
of the Magnuson-Stevens Act, which
requires that Community Development
Quota (CDQ) fisheries “shall be
regulated by the Secretary [NMFS] in a
manner no more restrictive than for
other participants in the applicable
sector.”

This action implements three major
and several minor technical changes to
at-sea scale regulations. First, this action
changes daily scale test methods for
flow scales used to weigh catch at sea
and requires electronic reporting of
daily flow scale test results. These
changes will improve the accuracy of
flow scale estimates, and allow NMFS to
monitor and correct potential bias in
scale estimates. Second, this action
requires that flow scales used to weigh
catch be capable of logging and printing
the frequency and magnitude of scale
calibrations relative to previous
calibrations as well as the time and date
of each scale fault (or error) and scale
startup. These changes will allow NMFS
to monitor adjustments to the flow scale
made by vessel crew. This will help
NMEFS detect and address the accidental
or intentional flow scale weight biasing.
Third, this action requires that the area
around the flow scale be monitored by
video. This action will enhance NMFS’
ability to detect vessel crew activities
that could bias or adversely affect flow
scale operations. Overall, this action
will improve the accuracy of catch
estimation by the C/Ps and motherships
using at-sea scales and reduce the
possibility of scale tampering.

This action also revises and
consolidates the technical video
requirements for fleets currently
required to use video monitoring. Doing
so will reduce confusion and prevent

inconsistent compliance with the new
video monitoring requirements. Finally,
this action makes nine minor revisions
to the equipment and operational
regulations that, among other changes,
remove regulations that are no longer
applicable, clarify or add processes to
request scale inspections or changes to
equipment, and clarify other related
requirements.

Comments and Responses

NMEFS received five comment letters
containing 15 distinct comments on the
proposed rule. A summary of the
relevant comments and NMFS’
responses follows. Two technical
corrections were made to the proposed
rule as a result of these comments.

Comment 1: The commenter supports
the use of at-sea scales and recognizes
the need to update aging at-sea scales
technology to ensure accurate data.

Response: NMFS acknowledges the
comment. Since NMFS first
implemented at-sea scales requirements
for some C/Ps in 1998, the program has
grown dramatically, scale technologies
have evolved, and NMFS has developed
greater expertise with at-sea scales. The
suite of modifications to the at-sea
scales program will reduce the potential
for fraud, improve catch account
accuracy, and bring regulations up to
date with improvements in technology.

Comment 2: The commenter states
that NMFS has cited a series of flow
scale fraud cases as one of the reasons
for changes to the at-sea scales
requirements. Not all vessels using flow
scales have been charged with fraud, so
new regulations are unnecessary for
many vessels.

Response: NMFS agrees that not all
vessels using flow scales have been
charged with scale fraud. However,
NMFS disagrees that all vessels need to
have been charged with fraud before at-
sea scales regulations are improved and
revised. NMFS has an obligation to
ensure accurate and reliable catch
accounting. Documented cases of fraud
have shown the accuracy and reliability
of catch accounting systems can be
undermined and pointed out a need for
revisions and improvements to the at-
sea scales program. Improving at-sea
scales regulations will help NMFS
ensure accurate and reliable catch
accounting among all vessels and
reduce the potential for additional
fraud.

While reducing the potential for fraud
is one of the reasons for revising the at-
sea scales program, NMFS cites other
reasons for revising the at-sea scales
program in the problem statement for
this action (see the Introduction section
of the Analysis). First, the at-sea scales

program has expanded from 20 vessels
when it was first developed to more
than 60 vessels today. This increase in
the number and variety of vessel types
has created the need to be more efficient
with time and resources; by automating
many of the tasks needed to monitor the
at-sea scales program NMFS may gain
these efficiencies. This final rule
establishes regulations to improve the
automation of many of these tasks.
Second, when the at-sea scales program
was first developed, NMFS did not have
a direct communication link with the
vessels at sea, such as the e-logbook
program that is now in place. The
requirement in the final rule that vessels
use the e-logbook will allow daily
reporting of flow scale tests to better
track the accuracy of the flow scales and
improve catch accounting for these
programs. Third, at the time the at-sea
scales program was implemented, flow
scales could store only minimal data.
Today, flow scales are significantly
easier to program and offer much greater
storage capacity. These improvements
will allow NMFS to determine how well
the flow scales are performing while at
sea, and improve the accuracy and
reliability of flow scale measurements.
Finally, video technology will allow
NMEFS to monitor activities around the
flow scales at times when an observer
may not be present or is completing
other duties. This final rule establishes
regulations to require video monitoring
technology to ensure that all fish are
sorted and weighed correctly, which
enhances overall catch accounting.
Comment 3: The commenter states
that NMFS anticipates most of these
first-generation flow scale electronics
will be replaced by the time of a final
rule. However, not all affected vessels
were planning to update their first-
generation flow scale electronics.
Therefore, the assumptions and cost
projections in the analysis are likely
underestimated and significant.
Response: NMFS disagrees. In Section
B of the Analysis NMFS acknowledges
that 19 vessels of the 68 vessels
regulated by this action are using first
generation flow scale electronics and
that 10 of these vessels were not
planning to acquire new flow scale
electronics prior to implementation of
these regulations. Section B of the
Analysis describes the estimated costs
for the vessels that were not planning to
upgrade to new flow scale electronics.
The cost estimates were based on the
difference between the cost of
replacement today and the present value
of replacement at the time the vessel
owners would have chosen. The
analysis assumes that these flow scale
electronics would otherwise have had
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five years of additional life. The
difference between the cost of
replacement today and the present value
of replacement in 5 years would be
about $4,100 per unit, or about $41,000
for 10 units. The commenter does not
present any new information that
undermines NMFS’ evaluation of the
number of vessels or the estimated costs
of compliance presented in the
Analysis.

Comment 4: The commenter states
that the proposed rule includes
provisions that require vessel operators
to invest in new software and cameras
to capture additional data from the flow
scale and more comprehensively
monitor activity at and around the flow
scale area. The proposed regulations
will be onerous and expensive and are
unnecessary for the vessels in the BSAI
longline C/P fleet since the flow scales
and cameras on these vessels are no
more than a year old.

Response: NMFS disagrees. The
requirements in this final rule are
necessary to reduce the potential for
fraud, improve catch accounting
accuracy, and bring regulations up to
date with improvements in technology
for all C/Ps affected by this final rule.
The regulations implemented in 2013 to
allow the use of at-sea scales to monitor
catch on BSAI longline C/Ps do not
preclude NMFS from implementing
additional regulatory changes to
enhance the monitoring of flow scales
used by these BSAI longline C/Ps (see
final rule implementing revised
regulations for longline C/Ps, 77 FR
59053, September 26, 2012).

Because at-sea scales have only
recently been placed on longline C/Ps,
the costs of compliance with this final
rule are likely to be lower for longline
C/Ps compared to other C/Ps. Section B
of the Analysis explains that because
the flow scales used on longline C/Ps
are the most current generation of flow
scale electronics, these vessels will not
be required to purchase new flow scale
electronics, but will be required to
update their flow scale software. The
cost of updating flow scale software is
significantly lower than the costs of
replacing flow scale electronics. The
video monitoring requirements
implemented by this action are very
similar to the requirements that were
implemented in 2013 to enhance the
monitoring of at-sea scales used by
longline C/Ps (see the final rule, 77 FR
59053, September 26, 2012). Only 7
vessels out of 30 active vessels in the
longline C/P fleet will be impacted by
the video monitoring requirements in
this action. Section C of the Analysis
explains that these 7 vessels may need
to purchase an additional camera and

connect them to the existing video
system on the vessel.

Comment 5: The commenter states
that the installation of new video
monitoring systems and flow scale
software, while not cost prohibitive, are
nonetheless additional expenses for
vessels since they will have to spend
valuable time to install these systems
and software while at the dock. This
will leave less time to prepare the vessel
for fishing.

Response: NMFS acknowledges this
comment. Section C of the Analysis
describes the costs and time to install
the video monitoring systems and new
software. The administrative costs to
NMFS to approve and monitor
installations also are explained in
Section C. Based on past experience
with video monitoring systems and flow
scale software installations, NMFS
anticipates most video and flow scale
software installations will occur just
prior to an annual inspection. NMFS
usually conducts annual inspections
when a vessel is already in a shipyard
or after the fishery season when the
vessel is already at the dock so that
additional fishing time is not lost.
Therefore, NMFS expects video and
flow scale software installations will not
reduce the fishing time available to most
vessels. Flow scale software upgrades
on vessels with the latest generation of
flow scale electronics are not expected
to take long and will likely be
incorporated as part of the vessel’s
annual maintenance of the flow scale.
However, installation of video
monitoring systems by the vessel may
take longer depending on the layout of
a specific vessel. Personnel needed to
install video monitoring systems are
likely not the same personnel doing
other work on board a vessel (e.g.,
preparing the factory) so video
monitoring system installation and
other vessel preparations may occur
concurrently. The specific time for
video installation will vary from vessel-
to-vessel and depends on a range of
design factors and availability of
personnel to complete the installation.

Comment 6: The commenter states
that the proposed regulations at
§679.28(b)(5)(v) allow vessels that have
been inspected between March 1, 2014,
and December 31, 2014, the ability to
wait until the next annual at-sea scale
inspection to meet the new fault and
calibration log requirements. It is
unclear if vessels that are inspected
during December 2014, but that plan to
begin fishing on January 20, 2015, will
have to meet the new fault and
calibration log requirements or if they
will be able to wait until December 2015

to meet the new fault and calibration log
requirements.

Response: The final rule requires fault
and calibration log recording for all
vessels in 2015 depending on when they
received NMFS inspections during
2014. The proposed regulations at
§679.28(b)(5)(v) were intended to delay
the requirements to comply with the
flow scale fault and calibration log
recording only for vessels for which
NMFS conducted an at-sea scale
inspection outside the winter scale
inspection schedule (i.e., prior to
December 2014). The timing of some
fisheries requires NMFS to conduct
some at-sea scale inspections during the
spring and summer. Without a delay in
the fault and calibration log
requirements, these vessels would be
required to have an additional at-sea
scale inspection at the beginning of
2015. Requiring an additional
inspection within 6 months of the last
inspection will present significant
logistical difficulties and increased costs
for both NMFS and the vessel owners
and at-sea scale providers. NMFS,
however, did not intend to propose to
delay implementation of the flow scale
fault and calibration log requirements
for vessels that NMFS normally inspects
after December 1, 2014, and prior to
fishing in 2015. The proposed
regulations at § 679.28(b)(5)(v)
mistakenly included December 31,
2014, as the last day vessels could
receive an inspection and not need to
comply with the flow scale fault and
calibration log requirements, thus
creating confusion about when vessels
would need to comply with the
requirements. The final rule clarifies the
effective date is December 1, 2014, and
not December 31, 2014. This
modification clarifies that vessels that
received at-sea scale inspections after
March 1, 2014, and before December 1,
2014, will have to comply with the
calibration log requirements and the
fault log requirements at the time the
flow scale is inspected by NMFS in
2015. Vessel operators that receive at-
sea inspections in December 2014 will
be required to comply with the new
flow scale fault and calibration log
requirements at the time of inspection.

Comment 7: The commenter proposes
a phased-in approach to the software
and flow scale electronics upgrades
needed to comply with the flow scale
fault and calibration log requirements
for vessels using first generation flow
scale electronics. The commenter states
that the proposed rule already allows
some flexibility for flow scales that have
recently been certified. The commenter
states that allowing all vessels this
flexibility would amortize these
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significant capital expenses over several
years.

Response: NMFS disagrees. This rule
requires the recording of scale faults and
calibrations in 2015. Vessels will need
to update flow scale software to allow
the recording of scale faults and
calibrations. Vessels with older versions
of flow scale electronics will also need
to upgrade those electronics to
accommodate this new software. The
final rule allows vessels that were
inspected after March 1, 2014, and
before December 1, 2014, to delay the
implementation of the new fault log and
calibration log requirements until their
next annual inspection during 2015 (see
regulations at § 679.28(b)(5)(v)) for the
reasons described in the response to
Comment 6. NMFS will not further
delay the requirements of this final rule
beyond 2015. As stated in the problem
statement of the Analysis, NMFS raised
enforcement concerns about compliance
with at-sea scale regulations. Inaccurate
scale weights could systematically
underestimate harvest in fisheries using
scale weights for catch accounting.
These fault and calibration log
requirements and the updated software
to accommodate these requirements are
needed by 2015 to improve catch
accounting accuracy.

The regulatory requirement to
incorporate the fault and calibration
logs into flow scales is an integral piece
in preventing scale fraud and systematic
underestimation of harvest. The fault
and calibration logs will provide useful
information to NMFS’ Office of Law
Enforcement about improper flow scale
use. Additionally, the first generation
flow scale electronics are nearing the
end of their service life. First generation
flow scale electronics are no longer sold
and finding replacing parts for these
scales is becoming increasingly difficult.
Recent annual inspections by NMFS
and inseason reports from vessels have
identified problems with the
maintenance and functioning of these
flow scales, such as taking multiple
attempts to pass both the daily tests and
the annual inspection. Given these
problems, NMFS expects that some of
these first generation flow scale
electronics would not be able to pass
their future annual inspections or daily
scale tests even under existing
regulatory requirements. The
implementation of this final rule is
necessary given the recent advances in
scale and software technology and the
limited serviceable life of existing first
generation flow scale electronics.

Comment 8: The commenter states
that the regulations at § 679.28(e)(7) will
require NMFS’ approval for changes to
a vessel’s video monitoring system.

However, the proposed rule is not clear
about what constitutes a change that
will require approval. Vessel personnel
need the ability to maintain video
monitoring systems during fishing
operations. Regular maintenance
includes replacing cameras, computers,
and wiring and monitors that are no
longer serviceable, and other similar
tasks. NMFS should clarify what
activities will require NMFS’ approval.

Response: NMFS acknowledges the
comment. The regulation noted by the
commenter is not substantively new.
Prior to the implementation of this final
rule, regulations at § 679.28(i)(1)(iii)(K),
(j)(4), and (k)(7) also required that
changes to the video monitoring systems
be approved by either NMFS or the
Regional Administrator. The final rule
consolidates the approval process for
changes in all video monitoring
programs into one regulatory provision
at §679.28(e)(7). Changes to all the
video systems must now be submitted
for approval to the Regional
Administrator. Changes to approved
video monitoring systems that must be
submitted for Regional Administrator
approval are those that affect the
functionality of the video system, such
as changing the camera view. Any video
equipment replacements that allow the
system to continue to function in the
same manner as when it was approved
by the Regional Administrator will not
need to be approved. For example,
replacing broken or malfunctioning
components of the video system with
identical parts will not be considered to
affect the functionality of the system.
However, moving cameras to different
locations or changing video software
systems could change the functionality
of the video system and will need
approval.

Comment 9: The commenter states
that NMFS claims that the proposed
regulations will improve its ability to
detect fault and calibration fraud
through retention of the last 1,000
faults, 1,000 calibrations and scale
startups. However, the rule does not
describe how and when the additional
data will be used. For example, how
will NMFS use data in a timely fashion
to determine if fraud is occurring in real
time? The assumption that collecting
more data provides deterrence to
intentional fraud is false if NMFS is not
able to detect fraud under the current
reporting requirement (last 10 faults and
startups).

Response: NMFS disagrees. The
current software does not have the
capability to record any faults or
calibrations. The current regulations
only require an audit trail that records
when the weighing parameters inside

the flow scale software are changed. As
stated in the Analysis in Section B, both
miscalibrating the flow scale and
frequently running the flow scale in
fault mode can indicate fraudulent
activity. One miscalibration or fault
error may occur accidently and be
quickly resolved by the vessel. By
requiring the vessel to provide a
printout of this information at the end
of the year with the last 1,000
calibrations and 1,000 faults, NMFS can
look for patterns that might suggest
improper flow scale calibrations or
detect significant amounts of time when
the flow scale is running in fault mode.
Although NMFS anticipates reviewing
these data on an annual basis, NMFS
staff or enforcement personnel could
request this printout at any time during
the year.

Comment 10: The commenter states
that the proposed regulations include
new provisions on flow scale tests that
will require daily submission of flow
scale tests to NMFS and reporting of all
daily scale tests, including failed tests
(see regulations at § 679.5(f)(1)(ix)).
These reporting requirements will create
additional burdens on vessel crew and
additional work and expenditures by
NMFS to review and process the data
collected under the new regulations.
The value of the additional data does
not warrant the expense for the industry
and NMFS. If NMFS is interested in all
flow scale tests performed on a vessel in
a day, there already exists capabilities
for the observer to monitor these actions
as needed. It is also likely that video
monitoring could capture the activities
of interest.

Response: NMFS disagrees. Video
monitoring systems are unable to
determine the specific results of a flow
scale test. The video monitoring systems
are meant to ensure that the flow scale
is functioning properly (e.g., that the
flow scale is not running while in a fault
(error) state), ensure that all fish are
being weighed, detect when crew
members are working on the flow scale,
and ensure that daily flow scale tests are
being conducted on the required
schedule and with the appropriate test
weights. Observers monitor the daily
flow scale test, but they are not required
to report those results to NMFS.

The vessel operator is responsible for
ensuring that the flow scale is in
working order and passes the daily flow
scale test before weighing fish. The
vessel operator is also responsible for
reporting those results to NMFS and
maintaining the at-sea scales so that the
performance error is as close to zero as
practicable. By requiring electronic
submission of the daily flow scale tests,
NMFS is reducing the reporting
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requirements for the vessel overall.
Although the vessel operator will be
required to report all the flow scale tests
performed (pass and fail), which could
nominally increase the workload of the
vessel operator, the vessel would be
conducting these flow scale tests
anyway until the flow scale passed the
test, or the vessel repaired the flow
scale. The information that is reported
electronically is simplified compared to
the paper form the vessel operators must
currently complete. Under this final
rule, only three blocks of information
are required to be submitted to NMFS
through the e-logbook: The weight of the
test material on the platform scale, the
weight of the material on the flow scale
being tested, and the time of the test.
Prior to this final rule, the vessel
operator had to report 10 blocks of
information through the paper form
called Record of Daily Flow Scale Tests.
These blocks were the vessel name, the
date of test, the time of test, the weight
of fish or sandbags on the platform
scale, the weight of fish or sandbags on
the flow scale, the calculated error of
the flow scale, the calculated percent
error of the flow scale, the sea
conditions at the time of the test, the
signature of the vessel operator, and the
signature of the observer. The electronic
reporting also allows data to be
automatically submitted. For example,
the percent error of a flow scale test is
automatically calculated and entered
into the report by the electronic
reporting software. Also, because the
reporting of the daily flow scale tests is
part of the software that the majority of
vessels already use to report catch and
effort data daily to NMFS, no additional
transmission requirements would be
required for most vessel operators.
Additionally, the vessel operator would
only be required to sign the electronic
logbook form, not both the logbook form
and the daily scale test form. Finally, as
the Analysis states in Section A.2, by
receiving this information on a daily
basis, NMFS can monitor the test results
daily and identify flow scale issues
immediately instead of requesting the
test results at the end of the year,
reviewing hundreds of paper forms, and
entering the results by hand. Overall,
daily reporting is likely to reduce
workload and allow for errors in flow
scale functions to be identified and
corrected more quickly than under
existing reporting requirements.

Comment 11: The commenter states
that currently only two companies
provide certified at-sea flow scales:
Marel and Scanvaegt. However,
currently Scanvaegt’s flow scale will not
meet the proposed requirements,

eliminating competition among at-sea
flow scale providers. Scanvaegt is
working towards a solution that meets
proposed requirements. However,
NMFS should not adopt regulations that
can only be met by a single vendor and
should delay implementation until at-
sea flow scales from additional vendors
are approved.

Response: NMFS disagrees. The flow
scale requirements in the final rule were
developed independent of any specific
scale company’s available products, and
any scale company could meet the
requirements. Other entities, including
commercial scale manufacturers other
than the two noted by the commenter,
could develop an at-sea flow scale that
meets the requirements described in the
regulations and NMFS could approve
those at the time they became available.
NMFS has no information to indicate
that the company currently providing
at-sea flow scales that meet these
requirements will increase costs beyond
the normal market prices that were
estimated in the analysis. NMFS does
not have any information to indicate
when other scale manufacturers may
choose to enter the market with an at-
sea flow scale that meets the
requirements. Flow scales that meet the
requirements established in this final
rule are currently available, and new
manufacturers can choose to enter the
market at any time. Delaying these
regulations until additional scale
manufacturers have entered the market
is not necessary.

Comment 12: The commenter states
that the proposed regulations at
§679.28(e)(1)(iv) state that “color
cameras must have at a minimum 470
TV (television) lines of resolution.”
There are many digital video cameras
that no longer use TV lines within their
specifications and have their resolution
measured in pixels. Digital cameras
with specific Megapixel (MP) ratings do
not directly compare to TV line ratings.
Some manufacturers produce video
cameras that have high MP ratings but
a low quality lens, which may
contribute to distortion and blurriness
of the image. In most cases, a digital
camera will output to the equivalent of
470 TV lines so the regulations should
provide an alternative standard in MP
for digital cameras.

Response: NMFS disagrees. While
some digital camera manufacturers may
not use TV lines in their specifications,
it remains the industry standard to
determine video quality, and digital
cameras can be tested and their
resolution can be compared to a TV line
standard. As the commenter mentions, a
higher MP rating will not necessarily
result in higher video quality. As the

commenter also states, most current
digital cameras are able to meet the 470
TV line standard. Because digital
cameras can be tested against a TV line
standard, it is not necessary to establish
a new minimum MP standard in these
regulations to ensure adequate video
quality requirements are met.

Comment 13: The commenter states
that the proposed regulations at
§679.28(e)(1)(iii) state that the video
files from the video monitoring system
must output to an open source format.
This regulation should be rephrased to
correspond with the video output
formats currently provided with
commercially available equipment.
Most commercially available video
recording software and digital video
recorders do not use, or output to, open
source formats; rather, they use
industry-generated standards like H.264
or MPEG4. The regulations should
require video data to use formats such
as H.264. This revision would establish
a standard data format, but allow the
use of alternative data formats, provided
those formats are not proprietary and
meet the performance standards set
forth by the video security surveillance
industry.

Response: NMFS disagrees that the
proposed regulations must be changed
to allow the use of multiple video data
formats. The final regulations at
§679.28(e)(1)(iii) state that the video
monitoring system “must output video
files to an open source format or the
vessel owner must provide software
capable of converting the output video
file to an open source format or
commercial software must be available
for converting the output video file to an
open source format.” This regulation
does not require that the software must
use an open source format, but instead
that the software has the ability to
convert to an open source format. Most
H.264 video compression formats have
the ability to be converted to an open
source format using commercially
available software. However, some
video surveillance systems use software
that is not commercially available.
These are considered custom written or
proprietary format systems. Although
video monitoring systems using a
proprietary format may have advantages
in that the video files are less likely to
be manipulated, these proprietary
format systems limit NMFS’ ability to
store and review the output video
imagery from several different systems.
This is problematic because these
different systems may be deployed on
different vessels, and so absent this
requirement NMFS would have to use
different proprietary video software for
each vessel’s system. The video
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monitoring systems currently in use by
all the vessels regulated by this final
rule are able to output video data in an
open source format that does not require
NMEFS to purchase specific proprietary
video software. The final rule will not
require one specified video format, such
as H.264, because this may limit the
types of video systems that could be
used in this program and a specified
video format may become outdated in a
short period of time.

Comment 14: The proposed
regulations at §679.28(e)(1)(ii) require
that video systems have at least one
external Universal Serial Bus (USB) port
using version 1.1 or 2.0. There are
currently computers that are available
that only offer USB ports with version
3.0. This regulation should be revised to
include “USB 3.0” or remove the
reference to specific versions of USB
and allow any external USB port.

Response: NMFS agrees. The
proposed regulations stated that the
video system must have at least one
external USB (1.1 or 2.0) port or other
removable storage device approved by
NMFS. Under the proposed rule the
new industry standard USB 3.0 port
would be covered because its use could
be approved by NMFS. However, the
commenter highlights the potential for
confusion. To provide clarity, in this
final rule NMFS has removed the
reference to the version of USB port in
the regulations at § 679.28(e)(1)(ii). With
this change, the video system could
have one external port using any current
or future versions of USB, or any other
removable storage devices that are
approved by NMFS.

Comment 15: The commenter states
that NMFS should consider including a
minimum recording resolution for the
proposed video monitoring
requirements, such as 640 x 480 pixels.
The proposed regulations specify that a
video system must record at a speed of
no less than 5 unique frames per second
(FPS) at all times when the use of a
video monitoring system is required (see
regulations at § 679.28(e)(1)(vi)). The
requirement to record at 5 unique FPS
does not specify the resolution of the
video image that is saved to the storage
device. Without a minimum recording
resolution requirement, it does not
matter if images are recorded at 5
unique FPS because the quality of the
image may not be adequate for review
and storage.

Response: NMFS agrees and the
regulations do require that the video
system meet a performance standard for
the recording resolution. This final rule
does not specify one resolution standard
because there are four different video
monitoring programs, each with a

different resolution need. These
programs are the bin monitoring
program for Amendment 80 vessels;
video monitoring program on C/Ps and
motherships in the BS pollock fishery,
including CDQ; the video monitoring
program for BSAI longline C/Ps; and the
video monitoring program for flow
scales. Each video monitoring program
has a different monitoring objective, and
a single recording resolution standard is
not applicable to all of these video
monitoring programs. Instead, each of
these video monitoring programs
describes qualitatively what the
recorded resolution must be to meet the
monitoring objectives. For example,
regulations for BSAI longline G/Ps at
§679.28(k)(1)(i) state the video
monitoring system must “Provide
sufficient resolution and field of view to
monitor all areas where Pacific cod are
sorted from the catch, all fish passing
over the motion-compensated scale, and
all crew actions in these areas.” Other
standards apply to other video
monitoring programs.

Additionally, NMFS requires the
vessels to identify their recording
resolution on the Video Monitoring
Inspection Request Form that must be
submitted in order to conduct an
inspection. This form and the
qualitative description of the resolution
for each system allow NMFS to
determine if the video system will be
approved.

Changes From the Proposed Rule

Eight changes to the regulations were
made: Two were based on public
comment and seven modify language to
improve clarity of the regulations. First,
in response to comment
§679.28(b)(5)(v) is changed to clarify
that vessel operators that receive an at-
sea scale inspection for a vessel after
March 1, 2014, and before December 1,
2014, will have to comply with the
calibration log requirements and fault
log requirements at the time the flow
scale is inspected by NMFS in 2015. All
vessels that normally have their
inspections completed in December
2014, and January 2015, must comply
with the requirements of this final rule
prior to fishing in 2015. Further
discussion of this change can be found
in the response to Comment 6. Second,
in response to public comment, the final
rule is changed at § 679.28(e)(1)(ii) to
remove the specific version of USB port
the video system must have. With this
change, the video system could have
one external port using any current or
future versions of USB, or any other
removable storage devices that are
approved by NMFS. Further discussion
of this change can be found in the

response to Comment 14. Finally,
editorial changes have been made to
§679.28(b)(5)(v), § 679.28(b)(5)(iii),
§679.28(b)(5)(iv), § 679.28(b)(8),
§679.28(e)(1), §679.28(e)(1)(v), and
§679.28(e)(7) to clarify the regulations,
but do not change the effect of the
regulations.

OMB Revisions to Paperwork
Reduction Act References in 15 CFR
902.1(b)

Section 3507(c)(B)(i) of the PRA
requires that agencies inventory and
display a current control number
assigned by the Director, OMB, for each
agency information collection. Section
902.1(b) identifies the location of NOAA
regulations for which OMB approval
numbers have been issued. Because this
final rule revises and adds data
elements within a collection-of-
information for recordkeeping and
reporting requirements, 15 CFR 902.1(b)
is revised to reference correctly the
sections resulting from this final rule.

Classification

Pursuant to section 305(d) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this rule is consistent with the
FMPs, other provisions of the
Magnuson-Stevens Act, and other
applicable law.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Council for Regulation of
the Department of Commerce certified
to the Chief Council for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
will not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification. As a result, a
regulatory flexibility analysis was not
required and none was prepared.

Collection-of-Information Requirements

This final rule contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA) and
which have been approved by the Office
of Management and Budget (OMB). The
collection-of-information requirements
are presented below by OMB control
number.

OMB Control No. 0648-0213

Public reporting burden is estimated
to average 31 minutes per active
response and 5 minutes per inactive
response for Mothership Daily
Cumulative Production Logbook (DCPL)
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(with this action the mothership DCPL
is removed and is replaced by the
mothership electronic logbook (ELB));
30 minutes per active response and 5
minutes inactive response for C/P trawl
gear DCPL; and 41 minutes per active
response and 5 minutes per inactive
response for C/P longline and pot gear
DCPL.

OMB Control No. 0648-0330

Public reporting burden is estimated
to average 45 minutes for daily record
of flow scale test; 1 minute for printed
reports from the calibration log; 1
minute for printed reports from the fault
log; 6 minutes for request for inspection
with a diagram, At-sea Scale; 2 hours for
request for inspection with a diagram,
Observer Sampling Station; 2 hours for
request for inspection with a diagram,
Flow Scale Video Monitoring System; 2
hours for request for inspection with a
diagram, Freezer Longline Video
Monitoring System; 2 hours for request
for inspection with a diagram, Chinook
Salmon Bycatch Video Monitoring
System; 2 hours for request for
inspection with a diagram, Bin Video
Monitoring System; and 30 minutes to
notify NMFS of Pacific cod Monitoring
Option.

OMB Control No. 0648-0515

Public reporting burden is estimated
to average 15 minutes per active
response and 5 minutes per inactive
response for C/P ELB (both trawl gear
and longline or pot gear); and 15
minutes per active response and 5
minutes per inactive response for
Mothership ELB.

Estimated responses include the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments
regarding these burden estimates or any
other aspect of this data collection,
including suggestions for reducing the
burden, to NMFS (see ADDRESSES) and
by email to OIRA Submission@
omb.eop.gov, or fax to 202—-395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.
All currently approved NOAA
collections of information may be
viewed at: http://www.cio.noaa.gov/
services_programs/prasubs.html.

List of Subjects
15 CFR Part 902

Reporting and recordkeeping
requirements.

50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: November 6, 2014.
Samuel D. Rauch III,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, NMFS amends 15 CFR part
902 and 50 CFR part 679 as follows:

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

m 1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

m 2.In §902.1, in the table in paragraph
(b), under the entry “50 CFR”:
m a. Remove entries for “679.28(b), (c),
(d), (e), (g), and (j)” and “679.28(k)"”";
and
m b. Add entries in alphanumeric order
for “679.28(b), (c), (d), (e), (g), (j), and
k).

The additions read as follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.
* * * * *

(b)* E

Current OMB

CFR part or section where  control number

the information collection (all numbers
requirement is located begin with
0648-)
50 CFR:
679.28 (b), (c), (d), (e), (9),
(), and (K) +overreeereeererenen, —08330

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

m 3. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq.; 1801 et
seq.; 3631 et seq.; Pub. L. 108—447.

m 4.In §679.5, add paragraph (f)(1)(ix)
to read as follows:

§679.5 Recordkeeping and reporting
(R&R).

* * * *

(f) * k%
(1) * x %

(ix) Catcher/processors and
motherships required to weigh catch on
NMFS-approved scales. Catcher/
processors and motherships required to
weigh catch on a NMFS-approved scale
must use a NMFS-approved ELB. The
vessel operator must ensure that each
scale is tested as specified in
§679.28(b)(3) and that the following
information from all scale tests,
including failed tests, is reported within
24 hours of the testing using the ELB:

(A) The weight of test material from
the observer platform scale;

(B) The total weight of the test
material as recorded by the scale being
tested;

(C) Percent error as determined by
subtracting the known weight of the test
material from the weight recorded on
the scale being tested, dividing that
amount by the known weight of the test
material, and multiplying by 100; and

(D) The time, to the nearest minute
A.l.t. when testing began.

* * * * *

m5.1n §679.28,
m a. Revise paragraphs (a), (b)(3)
introductory text, (b)(3)(i)(B),
(b)(3)(ii)(B)(2), and (b)(3)(iii)

)(3)(iii ](C];
m c. Add paragraphs (b)(5)(iii), (b)(5)(iv),
and (b)(5)(v);
m c. Revise paragraph (b)(6);
m d. Add paragraph (b)(8); and
m e. Revise paragraphs (b)(6), (d)(1),
(d)(9)(), (e), ()(1)(ii) and (iii), ()(3), (),
and (k).

The revisions and additons read as

follows:

m b. Remove paragraph (b
(5

§679.28 Equipment and operational
requirements.

(a) Applicability. This section
contains the operational requirements
for scales, observer sampling stations,
vessel monitoring system hardware,
catch monitoring and control plans,
catcher vessel electronic logbook
software, and video monitoring systems.
The operator or manager must retain a
copy of all records described in this
section (§679.28) as indicated at
§679.5(a)(5) and (6) and make available
the records upon request of NMFS
observers and authorized officers as
indicated at § 679.5(a)(5).

(b) * * *

(3) At-sea scale tests. To verify that
the scale meets the MPEs specified in
this paragraph (b)(3), the vessel operator
must test each scale or scale system
used by the vessel to weigh catch at
least one time during each calendar day.
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No more than 24 hours may elapse
between tests when use of the scale is
required. The vessel owner must ensure
that these tests are performed in an
accurate and timely manner.

(1) * *x %

(B) Test procedure. The vessel
operator must conduct a material test by
weighing no less than 400 kg of test
material, supplied by the scale
manufacturer or approved by a NMFS-
authorized scale inspector, on the scale
under test. The test material may be run
across the scale multiple times in order
to total 400 kg; however, no single batch
of test material may weigh less than 40
kg. The known weight of the test
material must be determined at the time
of each scale test by weighing it on a
platform scale approved for use under
paragraph (b)(7) of this section.

(11) * % %

(B] * x *

(2) Scales used to weigh catch. Test
weights equal to the largest amount of
fish that will be weighed on the scale in
one weighment.

(111) * % %

(B) * * %

(7) Signature of vessel operator.
* * * * *

(5) I

(iii) Printed reports from the
calibration log. The vessel operator
must print the calibration log on request
by NMFS employees or any individual
authorized by NMFS. The calibration
log must be printed and retained by the
vessel owner and operator before any
information stored in the scale
computer memory is replaced. The
calibration log must detail either the
prior 1,000 calibrations or all
calibrations since the scale electronics
were first put into service, whichever is
less. The printout from the calibration
log must show:

(A) The vessel name and Federal
fisheries or processor permit number;

(B) The month, day, and year of the
calibration;

(C) The time of the calibration to the
nearest minute in A.l.t.;

(D) The weight used to calibrate the
scale; and

(E) The magnitude of the calibration
in comparison to the prior calibration.

(iv) Printed reports from the fault log.
The vessel operator must print the fault
log on request by NMFS employees or
any individual authorized by NMFS.
The fault log must be printed and
retained by the vessel owner and
operator before any information stored
in the scale computer memory is
replaced. The fault log must detail
either the prior 1,000 faults and
startups, or all faults and startups since

the scale electronics were first put into
service, whichever is less. A fault, for
the purposes of the fault log, is any
condition other than underflow detected
by the scale electronics that could affect
the metrological accuracy of the scale.
The printout from the fault log must
show:

(A) The vessel name and Federal
fisheries or processor permit number;

(B) The month, day, year, and time of
each startup to the nearest minute in
A.lt;

(C) The month, day, year, and time
that each fault began to the nearest
minute in A.Lt.;

(D) The month, day, year, and time
that each fault was resolved to the
nearest minute in A.lLt.

(v) Calibration and log requirements
for 2015 only. The owner and operator
of a vessel with a scale used by the
vessel crew to weigh catch that was
approved after March 1, 2014, and
before December 1, 2014, under
§679.28(b)(2) are not required to
comply with the calibration log
requirements at § 679.28(b)(5)(iii) or the
fault log requirements at
§679.28(b)(5)(iv) until that scale is
reapproved by a NMFS-authorized scale
inspector in 2015.

(6) Scale installation requirements.
The scale display must be readable from
the location where the observer collects
unsorted catch unless otherwise
authorized by a NMFS-authorized scale

inspector.
* * * * *

(8) Video monitoring for scales used
by the vessel crew to weigh catch. The
owner and operator of a vessel fishing
for groundfish who are required to
weigh catch under the regulations in
this section must provide and maintain
a NMFS-approved video monitoring
system as specified in paragraph (e) of
this section. Additionally, the system
must:

(i) Provide sufficient resolution and
field of view to monitor: All areas where
catch enters the scale, moves across the
scale and leaves the scale; any access
point to the scale from which the scale
may be adjusted or modified by vessel
crew while the vessel is at sea; and the
scale display and the indicator for the
scale operating in a fault state.

(ii) Record and retain video for all
periods when catch that must be

weighed is on board the vessel.
* * * * *

(d) E

(1) Accessibility. All the equipment
required for an observer sampling
station must be available to the observer
at all times while a sampling station is
required and the observer is aboard the

vessel, except that the observer
sampling scale may be used by vessel
personnel to conduct material tests of
the scale used to weigh catch under
paragraph (b)(3) of this section, as long
as the use of the observer’s sampling
scale by others does not interfere with

the observer’s sampling duties.
* * * * *

(9) * x %

(i) How does a vessel owner arrange
for an observer sampling station
inspection? The vessel owner must
submit an Inspection Request for
Observer Sampling Station with all the
information fields accurately filled in to
NMEFS by fax (206-526—4066) or
emailing (station.inspections@noaa.gov)
at least 10 working days in advance of
the requested date of inspection. The
request form is available on the NMFS
Alaska Region Web site at http://

alaskafisheries.noaa.gov.
* * * * *

(e) Video Monitoring System
Requirements—(1) What requirements
must a vessel owner and operator
comply with for a video monitoring
system? (i) The system must have
sufficient data storage capacity to store
all video data from an entire trip. Each
frame of stored video data must record
a time/date stamp in Alaska local time
(ALt).

(ii) The system must include at least
one external USB port or other
removable storage device approved by
NMEFS.

(iii) The system must output video
files to an open source format or the
vessel owner must provide software
capable of converting the output video
file to an open source format or
commercial software must be available
for converting the output video file to an
open source format.

(iv) Color cameras must have at a
minimum 470 TV lines of resolution,
auto-iris capabilities, and output color
video to the recording device with the
ability to revert to black and white video
output when light levels become too
low for color recognition.

(v) The video data must be
maintained by the vessel operator and
made available on request by NMFS
employees, or any individual authorized
by NMFS. The data must be retained on
board the vessel for no less than 120
days after the date the video is recorded,
unless NMFS has notified the vessel
operator that the video data may be
retained for less than this 120-day
period.

(vi) The system must record at a speed
of no less than 5 unique frames per
second at all times when the use of a
video monitoring system is required.
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(vii) NMFS employees, or any
individual authorized by NMFS, must
be able to view any video footage from
any point in the trip using a 16-bit or
better color monitor that can display all
cameras simultaneously and must be
assisted by crew knowledgeable in the
operation of the system.

(viii) Unless exempted under
paragraph (D) below, a 16-bit or better
color monitor must be provided within
the observer sampling station or at the
location where the observer sorts and
weighs samples. The monitor:

(A) Must have the capacity to display
all cameras simultaneously;

(B) Must be operating when the use of
a video monitoring system is required;

(C) Must be securely mounted at or
near eye level;

(D) Is not applicable to longline C/Ps
subject to § 679.100(b)(2).

(2) How does a vessel owner or
operator arrange for NMFS to conduct a
video monitoring system inspection?
The vessel owner or operator must
submit an Inspection Request for a
Video Monitoring System to NMFS with
all information fields accurately filled in
at least 10 working days in advance of
the requested date of inspection. The
request form is available on the NMFS
Alaska Region Web site (http://
alaskafisheries.noaa.gov).

(3) What additional information is
required for a video monitoring system
inspection? (i) A diagram drawn to scale
showing all sorting locations, the
location of the motion-compensated
scale, the location of each camera and
its coverage area, and the location of any
additional video equipment must be
submitted with the Inspection Request
for a Video Monitoring System form.
Diagrams for C/Ps and motherships in
the BSAI pollock fishery, including
pollock CDQ, must include the location
of the salmon storage container.

(ii) Any additional information
requested by the Regional
Administrator.

(4) Where will NMFS conduct video
monitoring and bin monitoring system
inspections? Inspections will be
conducted on vessels tied to docks at
Dutch Harbor, Alaska; Kodiak, Alaska;
and in the Puget Sound area of
Washington State.

(5) A video monitoring system is
approved for use when NMFS
employees, or any individual authorized
by NMFS, completes and signs a Video
Monitoring Inspection Report verifying
that the video system meets all
applicable requirements of this section.

(6) A vessel owner or operator must
maintain a current NMFS-issued Video
Monitoring System Inspection Report on
board the vessel at all times the vessel

is required to provide an approved
video monitoring system. The Video
Monitoring System Inspection Report
must be made available to the observer,
NMF'S personnel, or to an authorized
officer upon request.

(7) How does a vessel owner make a
change to the video monitoring system?
Any change to the video monitoring
system that would affect the system’s
functionality must be submitted by a
vessel owner to, and be approved by,
the Regional Administrator in writing
before that change is made.

* * * * *

(i) * %

(1) L

(ii) Option 2—Line of sight option.
From the observer sampling station, the
location where the observer sorts and
weighs samples, and the location from
which the observer collects unsorted
catch, an observer of average height
(between 64 and 74 inches (140 and 160
cm)) must be able to see all areas of the
bin or tank where crew could be located
preceding the point where the observer
samples catch. The observer must be
able to view the activities of crew in the
bin from these locations.

(iii) Option 3—Video monitoring
system option. A vessel owner and
operator must provide and maintain a
NMFS-approved video monitoring
system as specified in paragraph (e) of
this section. Additionally, the vessel
owner and operator must ensure that:

(A) All periods when fish are inside
the bin are recorded and stored;

(B) The system provides sufficient
resolution and field of view to see and
read a text sample written in 130 point
type (corresponding to line two of a
standard Snellen eye chart) from any
location within the tank where crew
could be located.

* * * * *

*
*

(3) How does a vessel owner arrange
for a bin monitoring option inspection?
The owner must submit an Inspection
Request for Bin Monitoring to NMFS
with all the information fields filled in
at least 10 working days in advance of
the requested date of inspection. The
request form is available on the NMFS
Alaska Region Web site (http://

alaskafisheries.noaa.gov).
* * * * *

(j) Video monitoring on catcher/
processors and motherships in the BS
pollock fishery, including pollock CDQ.
The owner and operator of a catcher/
processor or a mothership must provide
and maintain a video monitoring system
approved under paragraph (e) of this
section. These video monitoring system
requirements must be met when the
catcher/processor is directed fishing for

pollock in the BS, including pollock
CDQ, and when the mothership is
taking deliveries from catcher vessels
directed fishing for pollock in the BS,
including pollock CDQ. Additionally,
the system must—

(1) Record and retain video for all
periods when fish are flowing past the
sorting area or salmon are in the storage
container.

(2) The system must provide
sufficient resolution and field of view to
observe all areas where salmon are
sorted from the catch, all crew actions
in these areas, and discern individual
fish in the salmon storage container.

(k) Video monitoring in the longline
catcher/processor subsector. The owner
and operator of a catcher/processor
subject to § 679.100(b)(2) must provide
and maintain a video monitoring system
approved under paragraph (e) of this
section. These video monitoring system
requirements must be met when the
vessel is operating in either the BSAI or
GOA groundfish fisheries when directed
fishing for Pacific cod is open in the
BSAL or while the vessel is groundfish
CDQ fishing. Additionally, the system
must:

(1) Record and retain video for all
periods when Pacific cod are being
sorted and weighed.

(2) Provide sufficient resolution and
field of view to monitor all areas where
Pacific cod are sorted from the catch, all
fish passing over the motion-
compensated scale, and all crew actions
in these areas.

m 6.In §679.100, revise paragraphs (b)
introductory text and (b)(2)(i)(D) and
remove paragraph (d).

The revisions read as follows:

§679.100 Applicability.

* * * * *

(b) Monitoring option selection. The
owner of a vessel subject to this subpart
that does not opt out under paragraph
(a) of this section must submit a
completed notification form for one of
two monitoring options to NMFS. The
notification form is available on the
NMFS Alaska Region Web site (http://
alaskafisheries.noaa.gov/). The vessel
owner must comply with the selected
monitoring option at all times when the
vessel is operating in either the BSAI or
GOA groundfish fisheries when directed
fishing for Pacific cod is open in the
BSALI or while the vessel is groundfish
CDQ fishing. If NMFS does not receive
a notification to opt out or a notification
for one of the two monitoring options,
NMFS will assign that vessel to the
increased observer coverage option
under paragraph (b)(1) of this section
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until the notification form has been

received by NMFS.
(2) * *x %
(i) * k%

(D) The vessel is in compliance with
the video monitoring requirements
described at §679.28(k).

* * * * *
[FR Doc. 2014-27081 Filed 11-17—14; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9657]
RIN 1545-BL73

Regulations Relating to Information
Reporting by Foreign Financial
Institutions and Withholding on
Certain Payments to Foreign Financial
Institutions and Other Foreign Entities;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.

SUMMARY: This document contains a
correction to final and temporary
regulations (TD 9657), which were
published in the Federal Register on
Thursday, March 6, 2014 (79 FR 12812).
The regulations relate to information
reporting by foreign financial
institutions (FFIs) with respect to U.S.
accounts and withholding on certain
payments to FFIs and other foreign
entities.

DATES: Effective Date: This correction is
effective on November 18, 2014.

Applicability Date: This correction is
applicable beginning March 6, 2014.
FOR FURTHER INFORMATION CONTACT:
Kamela Nelan, (202) 317-6942 (not a
toll-free call).

SUPPLEMENTARY INFORMATION:
Background

This document contains an
amendment to the Income Tax
Regulations (26 CFR part 1) under
section 1471 through 1474 of the
Internal Revenue Code that were
published in final and temporary
regulations in TD 9657. Sections 1471
through 1474 were added to the Code,
as Chapter 4 of Subtitle A, by the Hiring
Incentives to Restore Employment Act
of 2010 (Pub. L. 111-147, 124 Stat. 71).
The temporary regulation that is the
subject of this correcting amendment is
§1.1471-4T. This correcting

amendment affects FFIs that have
entered into an agreement with the IRS
to obtain status as a participating FFI
and to, among other things, report
certain information with respect to U.S.
accounts that they maintain.

Need for Correction

As published, the temporary
regulations contain an error that is
misleading with respect to the reporting
requirements of participating FFIs (as
defined in §1.1471-1(b)(91))
maintaining U.S. accounts during the
2014 calendar year. This correcting
amendment modifies the last date in the
first sentence in §1.1471-4T(d)(7)(iv)(B)
to correct the relevant provision to meet
its intended purpose.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendment:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.1471-4 is also issued under 26

U.S.C. 1471

m Par. 2. Section 1.1471-4T is amended
by revising the first sentence of
paragraph (d)(7)(iv)(B).

The revision reads as follows:
§1.1471-4T FFIl agreement (temporary).
(d
(7
(

iv)

)***
]***

* *x %

(B) Special determination date and
timing for reporting with respect to the
2014 calendar year. With respect to the
2014 calendar year, a participating FFI
must report under paragraph (d)(3) or
(5) of this section on all accounts that
are identified and documented under
paragraph (c) of this section as U.S.
accounts or accounts held by owner-
documented FFIs as of December 31,
2014, (or as of the date an account is
closed if the account is closed prior to
December 31, 2014) if such account was
outstanding on or after the effective date

of the participating FFI’s FFI agreement.
R
* * * * *

Martin V. Franks,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).

[FR Doc. 201427248 Filed 11-17-14; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 83, 84, and 88
[Docket No. USCG-2012-0102]

RIN 1625-AB88

Changes to the Inland Navigation

Rules, Technical, Organizational, and
Conforming Amendments

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is issuing
this final rule to make non-substantive
changes to its regulations. This final
rule makes conforming amendments
and technical corrections to the Coast
Guard’s Inland Navigation Rules. These
changes will have no substantive effect
on the regulated public.

DATES: This final rule is effective
November 18, 2014.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket, are part of docket USCG-2012—
0102 and are available for inspection or
copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
You may also find this docket on the
Internet by going to, inserting USCG—
2012-0102 in the “Search” box, and
then clicking “Search.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this final rule,
call or email Lieutenant Commander
Megan L. Cull, Coast Guard; telephone
202—-372-1565, email megan.l.cull@
uscg.mil. If you have questions on
viewing or submitting material to the
docket, call Ms. Cheryl Collins, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:
Table of Contents for Preamble

1. Abbreviations
II. Regulatory History
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III. Basis and Purpose
IV. Discussion of the Rule
V. Regulatory Analyses
A. Regulatory Planning and Review
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates Reform Act
G. Taking of Private Property
H. Civil Justice Reform
I. Protection of Children
J. Indian Tribal Governments
K. Energy Effects
L. Technical Standards
M. Environment

1. Abbreviations

CFR Code of Federal Regulations

COLREGS Convention on the International
Regulations for Preventing Collisions at
Sea

DHS Department of Homeland Security

E.O. Executive Order

FR Federal Register

OMB Office of Management and Budget

Pub. L. Public Law

§ Section symbol

U.S.C. United States Code

II. Regulatory History

Under 5 U.S.C. 553(b)(A), the Coast
Guard finds this final rule is exempt
from notice and comment rulemaking
requirements because the changes in
this final rule involve rules of agency
organization, procedure, or practice.
Therefore, we did not publish a notice
of proposed rulemaking for this final
rule. Also, the Coast Guard finds for
good cause that notice and comment
procedures are unnecessary under 5
U.S.C. 553(b)(B) because this final rule
consists only of corrections and
editorial, organizational, and
conforming amendments. None of these
changes will have substantive effect on
the public. Under 5 U.S.C. 553(d)(3), we
find that, for the same reasons, good
cause exists for making this final rule
effective upon publication in the
Federal Register.

III. Basis and Purpose

This final rule is issued under the
authority of 5 U.S.C. 552, 553, App. 2,
14 U.S.C. 2, 631, 632, and 633; Sec. 303,
Pub. L. 108—-293, 118 Stat. 1042 (33
U.S.C. 2071); and Department of
Homeland Security Delegation No.
0170.1.

The Coast Guard published a final
rule entitled “Changes to the Inland
Navigation Rules” in the Federal
Register on July 2, 2014 (79 FR 37898).
The July 2, 2014 rule amended the Coast
Guard’s inland navigation rules in 33
CFR parts 83-88. The July 2, 2014 rule
contained several non-substantive
technical errors. This final rule, which
becomes effective November 18, 2014,
makes technical and editorial

corrections to 33 CFR parts 83, 84, and
88.

IV. Discussion of the Rule

This final rule amends the Inland
Navigation Rules in 33 CFR parts 83, 84,
and 88. Functional requirements,
organizations and reporting structures
are not affected by this final rule.

This final rule amends the table of
contents in 33 CFR part 83 so that the
title of § 83.30 reads, ‘“Vessels anchored,
aground and moored barges.”

This final rule amends § 83.06(a)(iv)
to correct a typographical error. We are
changing the word “‘shores” to the
singular “shore.”

This final rule amends § 83.18(e) to
correct a typographical error. The
reference to ““§83.4" is incorrect. We are
changing the text to contain a reference
to the appropriate “§83.04.” This final
rule also amends § 83.18(f)(ii) to correct
the same typographical error.

This final rule amends § 83.22(c) to
correct an incorrectly numbered sub-
paragraph (iv). We are changing
§83.22(c) so that it appropriately
contains sub-paragraphs (i) through (vi).

This final rule amends § 83.24(g)(iii)
to correct a typographical error. We are
changing the word “Provided” so that it
will no longer be capitalized.

This final rule amends § 83.27(b)(iii)
to correct a typographical error. We are
capitalizing the word “when” for
consistency with the remainder of that
paragraph.

This final rule amends § 83.27(e)(ii) to
replace the word “insure” with
“ensure”” for consistency with the
language in the COLREGS.

This final rule amends § 83.35(h) to
correct a typographical error. The
internal reference to paragraph (f) is
incorrect. We are changing the text to
contain a reference to the appropriate
paragraph (g).

This final rule amends § 84.02(j) to
insert the word “at” for grammatical
clarity and consistency with the
language in the COLREGS.

Finally, this final rule amends
§88.07(a) to capitalize the words
“inland navigation rules.”

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders (E.O.s) related to
rulemaking. Below we summarize our
analyses based on these statutes or
E.O.s.

A. Regulatory Planning and Review

Executive Orders 12866 (“Regulatory
Planning and Review”) and 13563
(“Improving Regulation and Regulatory
Review”) direct agencies to assess the

costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. The
provisions of this final rule are technical
and non-substantive; they will have no
substantive effect on the public and will
impose no additional costs. This final
rule is not a significant regulatory action
under section 3(f) of E.O. 12866 as
supplemented by E.O. 13563, and does
not require an assessment of potential
costs and benefits under section 6(a)(3)
of E.O. 12866. The Office of
Management and Budget (OMB) has not
reviewed it under E.O. 12866.

B. Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), rules exempt from
the notice and comment requirements of
the Administrative Procedure Act are
not required to examine the impact of
the rule on small entities. Nevertheless,
we have considered whether this rule
would have a significant economic
impact on a substantial number of small
entities. The term “‘small entities”
comprises small businesses, not-for-
profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

There is no cost to this final rule, and
we do not expect it to have an impact
on small entities because the provisions
of this rule are technical and non-
substantive. It will have no substantive
effect on the public and will impose no
additional costs. Therefore, the Coast
Guard certifies under 5 U.S.C. 605(b)
that this final rule will not have a
significant economic impact on a
substantial number of small entities.

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please consult Mr. Mugo
Macharia by phone at 202-372-1472 or
via email at Mugo.Macharia@uscg.mil.
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The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247).

D. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

E. Federalism

A rule has implications for federalism
under E.O. 13132 (“Federalism”) if it
has a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. We have analyzed
this rule under that order and have
determined that it is consistent with the
fundamental federalism principles and
preemption requirements described in
E.O. 13132.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any 1 year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

G. Taking of Private Property

This final rule will not cause a taking
of private property or otherwise have
taking implications under E.O. 12630
(“Governmental Actions and
Interference with Constitutionally
Protected Property Rights™).

H. Civil Justice Reform

This final rule meets applicable
standards in sections 3(a) and 3(b)(2) of
E.O. 12988 (‘““Civil Justice Reform™’), to
minimize litigation, eliminate
ambiguity, and reduce burden.

I Protection of Children

We have analyzed this final rule
under E.O. 13045 (“‘Protection of
Children from Environmental Health
Risks and Safety Risks”). This final rule
is not an economically significant rule
and would not create an environmental
risk to health or risk to safety that might
disproportionately affect children.

J. Indian Tribal Governments

This final rule does not have tribal
implications under E.O. 13175
(“Consultation and Coordination with
Indian Tribal Governments’’), because it
would not have a substantial direct
effect on one or more Indian tribes, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes.

K. Energy Effects

We have analyzed this final rule
under E.O. 13211 (““Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use”).
We have determined that it is not a
“significant energy action” under that
order because it is not a “‘significant
regulatory action”” under E.O. 12866 and
is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy. The
Administrator of OMB’s Office of
Information and Regulatory Affairs has
not designated it as a significant energy
action. Therefore, it does not require a
Statement of Energy Effects under E.O.
13211.

L. Technical Standards

The National Technology Transfer
and Advancement Act (15 U.S.C. 272
Note) directs agencies to use voluntary
consensus standards in their regulatory
activities unless the agency provides
Congress, through the OMB, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This final rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

M. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and

Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4370f), and have concluded
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This rule is
categorically excluded under section
2.B.2, figure 2—1, paragraphs (34)(a) and
(b) of the Instruction. This final rule
involves regulations that are editorial or
procedural, or that concern internal
agency functions or organizations. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket for this final rule
where indicated under ADDRESSES.

List of Subjects
33 CFR Part 83

Navigation (water), Waterways.
33 CFR Part 84

Navigation (water), Waterways.
33 CFR Part 88

Navigation (water), Waterways.

For the reasons discussed in the
preamble, under the authority of 33 CFR
1.05-1, the Coast Guard amends 33 CFR
parts 83, 84, and 88 as follows:

PART 83—RULES

m 1. The authority citation for part 83
continues to read as follows:
Authority: Sec. 303, Pub. L. 108-293, 118

Stat. 1042 (33 U.S.C. 2071); Department of
Homeland Security Delegation No. 0170.1.

§83.06 [Amended]

m 2.In § 83.06, in paragraph (a)(iv),
remove the word ‘“shores” and add in
its place the word ““shore”.

§83.18 [Amended]

m 3.In § 83.18, in paragraphs (e) and
(f)(ii), remove the citation “§§83.4”,
wherever it appears, and add in its place
“$§83.04”.

m 4.In § 83.22, revise paragraph (c) to
read as follows:

§83.22 Visibility of lights (Rule 22).

* * * * *

(c) In a vessel of less than 12 meters
in length—
(i) A masthead light, 2 miles;
(ii) A sidelight, 1 mile;
(iii) A sternlight, 2 miles;

(iv) A towing light, 2 miles;

(v) A white, red, green or yellow all-
round light, 2 miles; and

(vi) A special flashing light, 2 miles.

* * * * *
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§83.24 [Amended]

m 5. In § 83.24, in paragraph (g)(iii), after
the phrase ““shall not exceed 100
meters:”’, remove the word “Provided”,
and add in its place the word
“provided”.

§83.27 [Amended]

m 6. Amend § 83.27 as follows:

m a. In paragraph (b)(iii), remove the
word “when”, and add in its place the
word “When”’; and

m b. In paragraph (e)(ii), remove the

word “insure”” and add in its place the
word “ensure”.

m 7. Revise the heading for § 83.30 to
read as follows:

§83.30 Vessels anchored, aground and
moored barges (Rule 30).

* * * * *

§83.35 [Amended]

m 8.In § 83.35, in paragraph (h), remove
the words “paragraph (f)” and add in
their place the words “paragraph (g)”.

PART 84—ANNEX I: POSITIONING
AND TECHNICAL DETAILS OF LIGHTS
AND SHAPES

m 9. The authority citation for part 84
continues to read as follows:

Authority: Sec. 303, Pub. L. 108-293, 118

Stat. 1042 (33 U.S.C. 2071); Department of
Homeland Security Delegation No. 0170.1.

§84.02 [Amended]

m 10. In § 84.02, in paragraph (j), after
the phrase “when engaged in fishing
shall be”, add the word “at”.

PART 88—ANNEX V: PILOT RULES

m 11. The authority citation for part 88
continues to read as follows:

Authority: Sec. 303, Pub. L. 108-293, 118
Stat. 1042 (33 U.S.C. 2071); Department of
Homeland Security Delegation No. 0170.1.

§88.07 [Amended]

m 12.In § 88.07, in paragraph (a),
following the phrase “activities must
abide by the”, remove the phrase
“inland navigation rules” and add in its
place the phrase “Inland Navigation
Rules”.

Dated: November 13, 2014.

Katia Cervoni,

Chief, Office of Regulations and
Administrative Law, U.S. Coast Guard.

[FR Doc. 2014—-27257 Filed 11-17—14; 8:45 am]
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37 CFR Part 201
[Docket No. 2014-08]

Fees for Submitting Corrected
Electronic Title Appendices

AGENCY: U.S. Copyright Office, Library
of Congress.

ACTION: Final rule.

SUMMARY: The U.S. Copyright Office
recently adopted amended regulations
to allow remitters to submit title lists in
electronic format when recording
documents that reference 100 or more
titles. Those regulations also provide a
process for correcting inaccuracies in
the Office’s online Public Catalog
resulting from errors in electronic title
lists. To avoid delay in implementing
the electronic title list option, the Office
decided to issue that final rule without
imposition of a fee for corrections until
such time as a fee could be set in
accordance with this separate
rulemaking. Today, the Office is
amending its regulations to set that fee
at a rate of seven dollars per corrected
title.

DATES: Effective December 18, 2014.

FOR FURTHER INFORMATION CONTACT:
Sarang V. Damle, Special Advisor to the
General Counsel, by email at sdam@
loc.gov or by telephone at 202-707—
8350; or Abi Oyewole, Attorney-
Adpvisor, by email at aoye@Ioc.gov or by
telephone at 202-707-8350.

SUPPLEMENTARY INFORMATION: On
September 17, 2014, under a rulemaking
entitled “Changes to Recordation
Practices,” the Copyright Office
(“Office”) amended its regulations to,
among other things, allow remitters to
submit lists of titles in electronic format
when recording documents that
reference 100 or more titles of
copyrighted works. See 79 FR 55633.
Those electronic lists are used by the
Office for the purposes of indexing the
online Public Catalog of recorded
documents. In response to a comment
received from the Recording Industry
Association of America, Inc. (“RIAA”),1
the amended regulations also adopted a
procedure for correcting errors in the
online Public Catalog that have been
caused by remitters’ submission of
inaccurate title lists. See 37 CFR

1Recording Industry Ass’n of Am., Inc.,
Comments Submitted in Response to U.S. Copyright
Office’s July 16, 2014 Notice of Proposed
Rulemaking (Aug. 15, 2014), available at http://
copyright.gov/rulemaking/recordation-practices/
docket2014-4/comments/RIAA.pdf.

201.4(c)(4)(v). However, to avoid delay
in implementing the electronic title list
option, the Office decided to issue that
final rule without imposition of a fee for
corrections until a fee could be set in
accordance with a separate Notice of
Proposed Rulemaking (“NPRM”).

That separate NPRM was published
on September 17, 2014 and proposed a
fee of seven dollars per corrected title.
79 FR 55694. The Office received only
one substantive submission containing
comments from RIAA.2 In its comments,
RIAA expressed approval of the Office’s
decision to implement a correction
process for electronic title lists. RIAA
Comments at 1. It stated that it believed
the number of errors found in an
electronic title list would be small, and
in such cases the $7 fee was
“reasonable.” Id. But, it urged that in
the “presumably rare situations where a
major clerical error requires a remitter to
correct a large number of titles, a fee of
$7 per title could serve as a disincentive
for correcting the Office’s records or as
a penalty for having made a mistake in
the first instance.” Id. at 1-2. RIAA
suggested that the Office “track
instances of large-scale corrections to
electronic lists” and consider a “fee
structure” that would reduce the fee per
corrected title once remitters exceed a
set number of errors. Id. at 2.

As the NPRM explained, the fee of
seven dollars per corrected title was
determined after considering the various
personnel and system costs associated
with providing the new service. 79 FR
at 55695. What RIAA proposes, in
essence, is that remitters who submit
lists with a large number of errors be
given a “volume discount” that is below
the Office’s costs.

The Office declines to adopt this
recommendation. To the extent the fee
established here will have any effect on
remitter behavior, the Office believes
that it will principally serve as an
incentive for submitting accurate
electronic title lists in the first place,
rather than as ‘“‘a disincentive for
correcting the Office’s records.” RIAA
Comments at 1-2. As the Office has
stressed, remitters should “‘establish[ ]
appropriate internal procedures to
review and confirm electronic lists
before they are submitted to the Office.”
79 FR at 55634. In any event, the statute
itself provides an incentive for the
submission of correct information as the
benefits of recordation depend upon the

2Recording Industry Ass’n of Am. Inc.,
Comments Submitted in Response to U.S. Copyright
Office’s September 17, 2014 Notice of Proposed
Rulemaking (Oct. 17, 2014) (“RIAA Comments”),
available at http://copyright.gov/rulemaking/etitle-
fees/comments/docket 2014 %E2%80% 9308/
RIAA.pdf.
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accurate identification and indexing of
titles affected. See 17 U.S.C. 205(c)—(d).

List of Subjects in 37 CFR Part 201

PART 201—GENERAL PROVISIONS

m 1. The authority citation for part 201
continues to read as follows:

§201.3 Fees for registration, recordation,
and related services, special services, and
services performed by the Licensing
Division.

Copyright. * * * * *
X . Authority: 17 U.S.C. 702.
Final Regulations (c)* = *
For the reasons set forth in the m 2. Amend § 201.3 by revising
preamble, the Copyright Office amends ~ Paragraph (c)(16) to read as follows:
37 CFR part 201 as follows:
Registration, recordation and related services F(e$§s
(16) Recordation of document, including a notice of intention to enforce
[T L= (11 I PP 105
Additional titles (per group Of 1 10 10 HIHIES) ..eoeiiiiiiiiie ettt b e et sr e et et 35
Correction of online Public Catalog data due to erroneous electronic title submission (per title) ..........cccorieiiieiiiiniiieeeee 7
* * * * *

m 3. Amend § 201.4 by revising the last
sentence of paragraph (c)(4)(v) to read as
follows:

§201.4 Recordation of transfers and
certain other documents.
* * * * *

(C) * % %

(4) * Kk %

(v) * * * Upon receipt of a corrected
electronic list in proper form and the
appropriate fee, the Office will proceed
to correct the data in the online Public
Catalog, and will make a note in the
record indicating that the corrections
were made and the date they were

made.
* * * * *

Dated: October 30, 2014.
Maria A. Pallante,
Register of Copyrights.
Approved by:
James H. Billington,
Librarian of Congress.
[FR Doc. 2014—-27274 Filed 11-17-14; 8:45 am]
BILLING CODE 1410-30-P
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37 CFR Part 201

[Docket No. 2012-5]

Verification of Statements of Account
Submitted by Cable Operators and
Satellite Carriers

AGENCY: U.S. Copyright Office, Library
of Congress.

ACTION: Final rule.

SUMMARY: The U.S. Copyright Office is
adopting a final rule that establishes a
new regulation allowing copyright
owners to audit the statements of
account that cable operators and
satellite carriers file with the Office
reflecting royalty payments due for
secondary transmissions of copyrighted
broadcast programming made pursuant
to statutory licenses.

DATES: Effective on December 18, 2014.

FOR FURTHER INFORMATION CONTACT:
Jacqueline C. Charlesworth, General
Counsel and Associate Register of
Copyrights, by email at jcharlesworth@
loc.gov, or by telephone at 202—-707-
8350; Erik Bertin, Assistant General
Counsel, by email at ebertin@loc.gov, or
by telephone at 202-707-8350; or Sy
Damle, Special Advisor to the General
Counsel, by email at sdam®@lIoc.gov, or
by telephone at 202-707-8350.

SUPPLEMENTARY INFORMATION:
I. Background

Sections 111 and 119 of the Copyright
Act (the “Act”), Title 17 of the United
States Code, allow cable operators and
satellite carriers to retransmit
programming that broadcast television
stations transmit via over-the-air
broadcast signals. To use these statutory
licenses, cable operators and satellite
carriers are required to file statements of
account (“SOAs”) and deposit royalty
fees with the U.S. Copyright Office
(“Office”) on a semi-annual basis. The
Office invests these royalties in United
States Treasury securities pending
distribution of the funds to copyright
owners that are entitled to receive a
share of the royalties.

The Satellite Television Extension
and Localism Act of 2010 (“STELA”),
Pub. L. No. 111-175, amended the Act

by directing the Register of Copyrights
to issue regulations to allow copyright
owners to audit the SOAs and royalty
fees that cable operators and satellite
carriers file with the Office. Section
119(b)(2) of the Act directs the Register
to “issue regulations to permit
interested parties to verify and audit the
statements of account and royalty fees
submitted by satellite carriers under this
subsection.” 17 U.S.C. 119(b)(2).
Similarly, section 111(d)(6) directs the
Register to ‘‘issue regulations to provide
for the confidential verification by
copyright owners whose works were
embodied in the secondary
transmissions of primary transmissions
pursuant to [section 111] of the
information reported on the semiannual
statements of account filed under this
subsection for accounting periods
beginning on or after January 1, 2010, in
order that the auditor designated under
subparagraph [111(d)(6)(A)] is able to
confirm the correctness of the
calculations and royalty payments
reported therein.” 17 U.S.C. 111(d)(6).

On June 14, 2012, the Office issued a
Notice of Proposed Rulemaking that set
forth its initial proposal for the audit
procedure (the “First Proposed Rule”).
See 77 FR 35643 (June 14, 2012). In
drafting this proposal the Office
considered similar audit regulations that
the Office developed for parties that
make ephemeral recordings or transmit
digital sound recordings under 17
U.S.C. sections 112(e) and 114(f),
respectively, or manufacture, import,
and distribute digital audio recording
devices under 17 U.S.C. chapter 10. The
Office also considered a joint proposal
(“the Petition for Rulemaking”) that was
submitted by the Motion Picture
Association of America, Inc. (“MPAA”),
its member companies, and other
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companies that produce and distribute
movies, series, and specials that are
broadcast on television (the “Program
Suppliers”), as well as other groups that
represent copyright owners that share in
the royalties paid by the cable and
satellite industries.?

The Office received extensive
comments on the First Proposed Rule
from groups representing copyright
owners,2 cable operators,? and
individual companies that retransmit
broadcast programming under sections
111 or 119 of the Act, namely, AT&T,
Inc., DIRECTV, LLC, and DISH Network
L.L.C.4 In lieu of reply comments,
DIRECTYV, the NCTA, and a group
representing certain copyright owners 3
submitted a joint proposal for revising
the First Proposed Rule. This group
referred to themselves collectively as
the “Joint Stakeholders,” and they urged
the Office to incorporate their
suggestions ““as promptly as possible
after receiving any further public
comment.” JS First Submission at 1.6

The Office carefully studied the Joint
Stakeholders’ proposal and the other
comments submitted in response to the

1The groups that joined the Program Suppliers in
submitting the Petition for Rulemaking included the
Joint Sports Claimants (professional and college
sports programming), National Association of
Broadcasters (“NAB’’) (commercial television
programming), Commercial Television Claimants
(local commercial television programming),
Broadcaster Claimants Group (U.S. commercial
television stations), American Society of
Composers, Authors and Publishers (“ASCAP”’)
(musical works included in television
programming), Broadcast Music, Inc. (“BMI”)
(same), Public Television Claimants
(noncommercial television programming), Public
Broadcasting Service (“PBS”) (same), National
Public Radio (“NPR”’) (noncommercial radio
programming), Canadian Claimants Group
(Canadian television programming), and Devotional
Claimants (religious television programming).

2The copyright owners that submitted comments
on the First Proposed Rule included the Program
Suppliers, Joint Sports Claimants, Commercial
Television Claimants, Broadcaster Claimants Group,
ASCAP, BMI, SESAGC, Inc., Public Television
Claimants, Canadian Claimants Group, Devotional
Claimants, and NPR. Although the NAB and PBS
joined their fellow copyright owners in submitting
the Petition for Rulemaking, they did not submit
any comments in this proceeding.

3The National Cable & Telecommunications
Association (“NCTA”) and the American Cable
Association (“ACA”) filed comments on the First
Proposed Rule on behalf of cable operators.

4 Citations to the comments submitted in
response to the First Proposed Rule are abbreviated
“[Name of Party] First Comment.”

5The copyright owners that joined the NCTA and
DIRECTYV in submitting the Joint Stakeholders’
proposal included the Program Suppliers, Joint
Sports Claimants, ASCAP, BMI, SESAC, Public
Television Claimants, Canadian Claimants Group,
Devotional Claimants, and NPR. The Commercial
Television Claimants, the Broadcaster Claimants
Group, the NAB, and PBS did not join their fellow
copyright owners in submitting this proposal.

6 Citations to the proposals submitted by Joint
Stakeholders are abbreviated ““JS First Submission”
and ““JS Second Submission”.

First Proposed Rule. The Joint
Stakeholders’ proposal addressed many
of the concerns that the parties raised in
their initial comments. The Office
therefore incorporated most of the Joint
Stakeholders’ suggestions into a revised
proposed regulation (the “Second
Proposed Rule”).

On May 9, 2013, the Office published
the Second Proposed Rule in the
Federal Register and invited AT&T,
DISH, the ACA, the Broadcaster
Claimants Group, the Commercial
Television Claimants, and other
interested parties to comment on the
proposed regulation. The Office also
invited reply comments from the Joint
Stakeholders and other interested
parties. See 78 FR 27137, 27138 (May 9,
2013). The Office received comments
from AT&T and the ACA, and it
received reply comments from the ACA,
the NCTA, and a group representing the
copyright owners that negotiated the
Joint Stakeholders’ Proposal with the
NCTA and DIRECTV.? The parties
raised a number of complex issues,
including issues of first impression that
were not addressed in the comments or
reply comments submitted in response
to the First Proposed Rule.

On December 26, 2013, the Office
issued an interim rule that addresses a
procedural issue that was not contested
by the parties (the “Interim Rule”).
Specifically, the Interim Rule allows
copyright owners to identify any SOAs
from accounting periods beginning on
or after January 1, 2010 that they intend
to audit. At the same time, it provides
licensees with advance notice of the
SOAs that will be subject to audit when
this final rule goes into effect. See 78 FR
28257 (Dec. 26, 2013).

After analyzing the comments
submitted in response to the Second
Proposed Rule, the Office identified a
number of issues that were not
addressed in the prior proposals.
Because the Office believed these issues
might be narrowed through group
discussion, it decided to convene a
public roundtable before issuing another
notice of proposed rulemaking. See 79
FR 31992 (June 3, 2014). During the
roundtable the Office received valuable
input from parties that previously
submitted comments in this proceeding,
including the MPAA, the Commissioner
of Baseball, the NCTA, the ACA, and

7 Citations to the comments submitted in
response to the Second Proposed Rule are
abbreviated “‘[Name of Party] Second Comment”
and “‘[Name of Party] Second Reply.” For example,
citations to the copyright owners’ reply comments
are abbreviated “CO Second Reply.” This group
included all the copyright owners listed in footnote
five except for the Commercial Television
Claimants, the Broadcaster Claimants Group, the
NAB, and PBS.

DIRECTYV. The Office also received
guidance from the Royalty Review
Council (“RRC”),8 a company that
conducts audits on behalf of content
owners and licensees in the music
industry.

The issues discussed at the
roundtable are summarized in the
Office’s Federal Register document
dated June 3, 2014 (the “Roundtable
Notice”). 79 FR 31992. Following the
roundtable, the Joint Stakeholders
consulted with each other regarding
three of these issues, namely: (i)
Whether there should be an initial
consultation between the auditor and a
representative of the licensee and the
participating copyright owners prior to
the commencement of an audit; (ii) the
accounting standard that should govern
the audit; and (iii) the procedure for
allocating the cost of an audit between
the participating copyright owners and
the licensee. On July 31, 2014, the Joint
Stakeholders informed the Office that
they had reached a consensus on two of
these issues and they offered specific
recommendations for modifying certain
aspects of the proposed rule.? JS Second
Submission at 1-2.

After reviewing the comments and
reply comments submitted in response
to the Second Proposed Rule, the input
provided during the roundtable, and the
Joint Stakeholders’ Second Submission,
the Office made several changes to the
proposed rule (the “Third Proposed
Rule”’). On September 17, 2014, the
Office published the Third Proposed
Rule in the Federal Register and invited
interested parties to comment on the
revised proposal. 79 FR 55696. The
Office received comments from the
Program Suppliers and the NCTA on
four aspects of the proposed rule, which
are discussed in section II below.10 After
reviewing these comments the Office
has made modest changes to the
proposal (discussed below) that are
incorporated into the final rule (the
“Final Rule”). In addition, the Office
has made minor technical amendments
to the Final Rule that are summarized in
footnotes 11, 13—15, and 17-21.11

81n its Federal Register document dated
September 17, 2014 the Office erroneously referred
to the Royalty Review Council by the name of its
affiliated company, “‘Crunch Digital.” 79 FR at
55696.

9The parties that submitted these
recommendations are identified in footnote five.

10 Citations to the comments submitted in
response to the Third Proposed Rule are
abbreviated “[Name of Party] Third Comment.” All
of the comments submitted in this proceeding are
posted on the Office’s Web site at http://
copyright.gov/docs/soaaudit/soa_audit.html.

11 The Final Rule will supersede the Interim Rule
in its entirety. Until the Final Rule becomes
effective, copyright owners may use the Interim
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II. Discussion

A. Accounting Standard

In the Second Proposed Rule the
Office proposed that audits be
conducted according to generally
accepted auditing standards (“GAAS”),
but in the Roundtable Notice the Office
questioned whether this would be an
appropriate standard. 78 FR at 27151; 79
FR at 31994. At the roundtable RRC
confirmed that accountants apply GAAS
when auditing corporate financial
statements, but indicated that those
standards are not directly relevant to the
type of audit contemplated by this rule.
In RRC’s view, the auditor should not be
required to apply a particular standard
under the proposed rule; instead the
parties should be encouraged to discuss
this issue during an initial consultation
about the conduct of the audit. 79 FR at
55701. For their part, the Joint
Stakeholders were unable to reach
agreement (either at the roundtable or in
their written submissions) on what
standard, if any, should be specified in
lieu of GAAS. JS Second Submission at
1.

Given the lack of consensus on this
issue, the Office decided to eliminate
the provision that would require the
auditor to apply a particular audit
standard; instead, the Third Proposed
Rule would allow the parties to review
the “methodology” for the audit during
the initial consultation. 79 FR at 55701.
The Office also indicated that it had
reached a final decision on this issue.
Id. at 55697 n.11.

The NCTA urges the Office to
reconsider its decision. NCTA Third
Comment at 2. It notes that other
regulations adopted by the Office
contain express provisions directing
auditors and accountants to apply
GAAS or the attestation standards
established by the American Institute of
Certified Public Accountants
(““AICPA”). Id. at 2 & n.5 (citing 37 CFR
210.17(f)(2)(1)(A) (attestation), 201.30(e)
(GAAS); 260.6(e) (GAAS), 261.7(e)
(GAAS), 262.7(e) (GAAS)). The NCTA
worries that the failure to designate an
appropriate standard for audits
involving cable operators and satellite
carriers could complicate and delay the
verification process. See id. at 2—3.

Rule to preserve their right to audit any SOA that
was filed with the Office for accounting periods
2010-2 through 2014-1. (As of November 7, 2014
the Office has not received any notices filed
pursuant to the Interim Rule.) The Final Rule
clarifies that “[i]f the Office has received a notice
of intent to audit prior to the effective date of this
[rule],” it will publish a notice in the Federal
Register within thirty days thereafter as
contemplated by the Interim Rule, although the
audit itself will be conducted in accordance with
the Final Rule.

Instead, the NCTA suggests that the
auditor should be required to apply the
AICPA'’s attestation standard as the
“default” rule, but the parties should be
allowed to modify that standard by
mutual agreement. Id. at 2. The NCTA
states that this “will provide the
participants in the audit with helpful
certainty”” while giving them “the
flexibility to adjust the standard if that
would better serve the[ir] mutual
interests.” Id. at 3.

The Office has considered the NCTA’s
concerns, but concludes that it is
unnecessary to specify a particular
standard that should be applied in
conducting audits under this Final Rule.
Neither the NCTA nor any of the other
parties provides any basis on which the
Office can select a particular auditing
standard that should govern these
proceedings. Therefore, the Office is in
no position to determine whether GAAS
or attestation standards should be
specified in the Final Rule (either as a
mandatory requirement or as a default
rule that would be subject to
modification by the parties if they so
agree). Instead, consistent with the
recommendation of RRC (an
experienced auditor) the Final Rule
gives the auditor the flexibility to apply
a standard of review that—in his or her
professional judgment—would be most
appropriate for this type of audit. To
ensure that the standard is made clear
to the licensee, the Final Rule requires
the parties to address the applicable
auditing standard during the initial
consultation.

B. Supplementary Royalty Payments

The Third Proposed Rule specified
that a licensee could cure
underpayments identified in the
auditor’s final report by depositing
additional royalties with the Office.
Paying additional royalties directly to
the participating copyright owners
pursuant to a negotiated settlement
would not satisfy this requirement
because, as the Office explained, this
would unfairly prevent non-
participating copyright owners from
claiming an appropriate share of those
payments. 79 FR at 55704.

The Program Suppliers object to the
requirement that additional royalties be
paid to the Office, contending that it
will discourage negotiated settlements.
PS Third Comment at 3. The Program
Suppliers urge that such settlements
offer ““a fair and valuable means” for
copyright owners and licensees to
resolve their differences, and that the
Third Proposed Rule will discourage
such settlements from taking place. Id.
at 1-3. They also contend that the Third
Proposed Rule will create a free rider

problem. See id. at 3. Copyright owners
that decline to participate in the audit
process will be entitled to claim a share
of any additional royalties that are
deposited with the Office as a result of
the audit, but will not be required to pay
for the auditor’s services. The Program
Suppliers assert that this is unfair,
because the participating copyright
owners will be forced to pay for the
audit but will receive only some of the
resulting benefits. The Program
Suppliers contend that negotiated
settlements (i.e., allowing a licensee to
make supplemental royalty payments
directly to the participating copyright
owners instead of depositing them with
the Office) “‘would substantially reduce
the free rider problem.” 12 Id.

The Office has considered the
Program Suppliers’ comments but
declines to incorporate their suggestion
into the Final Rule. The statute states
that the auditor should be given the
“exclusive authority” to audit an SOA
and that the auditor should review that
statement “on behalf of all copyright
owners whose works were subject of
secondary transmissions of primary
transmissions by the [licensee] (that
deposited the statement) during the
accounting period covered by the
statement.” 17 U.S.C. 111(d)(6)(A)(1).
That is, the auditor should conduct the
audit on behalf of any party that owns
a copyrighted work that was embodied
in a secondary transmission made by
the licensee, regardless of whether that
party decides to participate in the audit
or not.’3 See 77 FR at 35647.

The statute also provides that the
Office ““shall issue regulations” that
“shall . . . establish a mechanism for
the [licensee] to remedy any errors
identified in the auditor’s report and to
cure any underpayment identified.” 14

12 Specifically, the Program Suppliers contend
that the availability of negotiated settlements will
encourage copyright owners to conduct a cost-
benefit analysis when deciding whether to opt in
or opt out of an audit. PS Third Comment at 3—4.

If the possibility of obtaining a share of the
additional royalties from the licensee outweighs the
cost of participating in the audit, a copyright owner
might decide to opt in; but if the certainty of
avoiding those costs outweighs the risk of not
receiving a share of the additional royalties, that
party might decide to opt out. See id.

13 The auditor will review the statements that the
licensee filed with the Office and the royalty
payments reported therein, but the auditor will not
audit the actual payments that the licensee
deposited with the Office. To clarify this point, the
Office removed the term “royalty fee payments”
from the heading and paragraph (a) of the Final
Rule.

141n addition, the statute directs the Office to
issue regulations that “require a consultation period
for the independent auditor to review its
conclusions with a designee of the [licensee].” 17
U.S.C. 111(d)(6)(C)(i). Under the Third Proposed
Rule the auditor would be required to consult with

Continued
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17 U.S.C. 111(d)(6)(C)(ii). In other
words, Congress envisioned a regulatory
procedure for curing underpayments
that would be administered by the
Office. Indeed, remedying an error in an
SOA and curing any associated
underpayment necessarily requires
submission of a corrected statement and
royalty payment to the Office; a private
settlement with a specific copyright
owner could not accomplish that
objective. Accordingly, in response to
Congress’s directive, the Office decided
to use an existing administrative
procedure that allows a licensee to cure
underpayments by depositing additional
royalties with the Office. See 77 FR at
35648. The Program Suppliers correctly
note that any copyright owner would be
allowed to claim an appropriate share of
any additional royalties that are
deposited with the Office as a result of
this process, even if that party did not
participate in the audit or pay for the
auditor’s services.1® See id. at 35649; PS
Third Comment at 2 (noting that section
111(d)(4) of the Copyright Act “entitles
eligible [copyright] owners to share in
all royalties contained in any year’s
fund, no matter how [those funds were]
collected (e.g., additional royalties
collected due to the Licensing Division’s
SOA examination)”).

Although there is no legislative
history for STELA, the approach that the
Office adopted in the Final Rule is
supported by the House Report for a
prior version of the legislation. In that
report, Congress indicated that
following an audit, the licensee could
cure any shortfall in royalty payments
by using the ordinary method for
correcting statements of account under
the Office’s regulations, i.e., filing
amended statements of account and
supplemental royalty fees with the
Office: “The regulations should permit
a cable operator . . . to amend its
statement of account and to supplement
its royalty payments (subject to the
filing fee and interest requirements
generally applicable to late, corrected,
or supplemental statements of account

the licensee “for no more than thirty days.” 79 FR
at 55710. The Final Rule retains this requirement
but clarifies that the auditor should consult with
the licensee “for up to thirty days” since the auditor
and the licensee may not need this much time in
some cases.

15 The Third Proposed Rule provided that other
copyright owners may participate in the audit if
they provide a written notice to the licensee and the
party that filed the initial notice with the Office. It
also provided that this notice should be sent to the
Office at the address designated for time-sensitive
requests. The Final Rule corrects this discrepancy
by clarifying that the written notice should be sent
to the Office, the licensee, and the party that filed
the initial notice with the Office, and that notices
submitted to the Office should be sent to the
address specified in § 201.1(c)(1) of the regulations.

and royalty fees) to conform with the
auditor’s findings.” H.R. Rep. No. 111—
319, at 10 (2009).

The Program Suppliers consistently
supported this approach throughout this
proceeding. In their Petition for
Rulemaking, the Program Suppliers and
their fellow copyright owners
encouraged the Office to establish a
procedure that would allow a licensee
to “cure any underpayment identified
[in the auditor’s report] (subject to the
filing fee and interest requirements
generally applicable to late, corrected,
or supplemental Statements of Account
and royalty fees).” Petition for
Rulemaking, Ex. A, { 9(iii), Ex. B.

q 9(iii). In other words, the Program
Suppliers believed that licensees should
be given an opportunity to cure an
underpayment by submitting additional
royalties to the Office (as opposed to
paying them directly to the participating
copyright owners). The Office included
similar language in its First Proposed
Rule and the Program Suppliers and
their fellow copyright owners supported
that proposal in their first round of
comments.16

Likewise, in the Joint Stakeholders’
First Submission, the Program Suppliers
and their fellow copyright owners urged
the Office to adopt a procedure that
would allow a licensee to cure an
“underpayment by filing with the Office
an amendment to the Statement of
Account and supplemental royalty fee
payments utilizing the procedures set
forth in sections 201.11(h) or
201.17(m)” of the Office’s regulations.
JS First Submission at 8. Once again, the
Office incorporated that suggestion in
both the Second and Third Proposed
Rules. See 78 FR at 27144—45; 79 FR at
55704.

Contrary to the Program Suppliers’
contention, the approach that the Office
adopted in the Third Proposed Rule and
the Final Rule does not “discourage” or
“preclude negotiated settlements”
between the participating copyright
owners and the licensee. PS Third
Comment at 1. The parties would still
be able to discuss and agree to the
amount of any additional royalties due
from the licensee—presumably using
the auditor’s conclusions and the
licensee’s written rebuttal as reference
points. If the parties reached a mutually
acceptable agreement, the Final Rule
would then require the licensee to
deposit any additional payments with

16 See 77 FR at 35648-49; CO First Comment at
8-9 (if the “auditor concludes that a licensee has
not paid the appropriate royalties for the use of the
license, the Office should require that a licensee
who wishes to take advantage of STELA’s safe
harbor . . . must file a supplemental SOA and
accompanying payment. . . .”).

the Office for the benefit of all copyright
owners.1” Notably, the Program
Suppliers acknowledge that “direct
deposit with the Copyright Office, [will]
provide a valuable mechanism for
avoiding infringement litigation related
to royalty underpayment, thus
furthering the object of the audit rights
process.” Id. at 4.

Even if the Final Rule might benefit
some “‘free riders,” the Program
Suppliers do not suggest that this would
dissuade all copyright owners from
using the audit procedure. In fact, the
participating copyright owners enjoy a
number of benefits that are not available
to copyright owners that do not elect to
join the proceeding. As the Program
Suppliers note, copyright owners that
decline to participate ‘“have no control
over or interaction with the auditor.”
See id. at 2. Nor are they entitled to
receive a copy of the audit report, which
could make it more difficult to take
action if the licensee fails to cure any
underpayments.

By contrast, the participating
copyright owners can direct the audit
process by selecting the licensee and the
statements that are subject to audit,18
nominating the auditor who will review
the licensee’s records, and identifying
issues or irregularities that the auditor
should consider in his or her review. At
the beginning of the audit, the
participating copyright owners will
receive a list of the broadcast signals
that the licensee transmitted during the
accounting periods that are subject to
the audit, including the call sign for
each broadcast signal and each
multicast signal (as well as the
classification of each signal on a
community-by-community basis in an
audit involving a cable system). See 79
FR at 55700. As the Program Suppliers
and their fellow copyright owners noted
in their second round of comments, this
“provides tangible benefits” for the
participating copyright owners by
helping them to determine whether the

17 The Third Proposed Rule provided that the
licensee may exercise its right to cure the
deficiencies identified in the auditor’s report
provided that the licensee “‘reimburses” the
participating copyright owners for any audit costs
that the licensee is required to pay. See 79 FR at
55704. The Final Rule retains this requirement, but
clarifies that the license must have “‘reimbursed”
the participating copyright owners. While the
additional royalties must be deposited with the
Office, the Final Rule also clarifies that the audit
costs should be paid to a representative of the
participating copyright owners.

18 The Third Proposed Rule provided that the
copyright owners must prepare a written notice
identifying both the licensee and the statements
that they intend to audit, and they must file that
notice with the Office in the month of December.
The Final Rule retains this requirement but clarifies
that the notice must be filed ““on or after December
1st and no later than December 31st.”
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licensee has correctly classified the
carriage of each signal. See CO Second
Reply at 9, 10.

At the conclusion of the audit, the
participating copyright owners will
receive a copy of the auditor’s final
report. Thus, they will have the benefit
of the auditor’s findings and analysis, as
well as the information that the auditor
cites in support of his or her
conclusions. Presumably, the
participating copyright owners could
use this information to identify similar
irregularities in the licensee’s other
statements that may warrant further
review—either through an audit
process, a negotiated settlement, or
appropriate legal action.1® By contrast,
the non-participating copyright owners
would not be privy to this information,
and would be foreclosed from initiating
a separate audit with respect to the
SOAs analyzed in the final report. See
77 FR at 35649; PS Third Comment at
3.

C. Conclusion of the Audit

Under the Third Proposed Rule, a
representative of the participating
copyright owners would be required to
notify the Office if the auditor
discovered an underpayment or
overpayment on any of the statements
that were reviewed during the audit
(although the amounts specified in the
auditor’s report would not have to be
disclosed). The NCTA suggests that it
would be more efficient for the auditor
to inform the Office that the audit has
been completed. NCTA Third Comment
at 4. The Office agrees with the NCTA’s
suggestion and has incorporated it into
the Final Rule.

The NCTA also states that there is no
need for the auditor to share his
findings with the Office. It contends that
the auditor should file “a simple
declaration” confirming that the audit
“has been timely completed,” but the
auditor should not disclose whether he
or she discovered an underpayment or
overpayment on any of the statements
that were reviewed. Id. The NCTA
correctly notes that any document filed
with the Office would become a public
record, which means that the
notification would be available to other
copyright owners even if they declined
to participate in the audit. See id. The
NCTA states that there is no need to

19 For example, if the auditor discovered a net
aggregate underpayment of more than 5% in an
audit involving a multiple system operator
(“MS0O”), the copyright owners would be entitled
to audit a larger sample of the cable systems owned
by that entity. The Final Rule preserves this option
but clarifies that the copyright owners must
conduct a ‘“new” initial audit and must notify the
Office their intent to conduct “such” an audit.

share this information with non-
participating copyright owners, because
the auditor would provide a final report
to the participating copyright owner
(including the specific amount of any
overpayment or underpayment that the
auditor discovered). Id.

The Office did not include this
suggestion in the Final Rule, because
there are legitimate reasons for notifying
the Office when the auditor discovers an
overpayment or an underpayment and
for making that information available to
the public. Providing this information to
the Office will alert both the Office and
the copyright owners that did not
participate in the audit of the possibility
that additional royalty payments or
refunds may be forthcoming, thus
serving the interests of administrative
efficiency. When the Office receives a
notice of intent to audit a particular
SOA, the Office can hold certain
royalties to ensure that funds are
available in the event that the licensee
subsequently requests a refund. See 78
FR at 27146. If the auditor informs the
Office that he or she found an
overpayment on a particular statement,
the Office can anticipate a potential
refund request from the licensee. If the
licensee fails to request a refund within
the time allowed, the Office can release
those funds. Conversely, if the auditor
informs the Office that he or she found
an underpayment on a particular
statement, the Office will know that it
may receive additional royalty deposits
from the licensee.

The NCTA did not explain why this
type of information should be withheld
from the non-participating copyright
owners and the Office can see no
legitimate reason for keeping this
information from the public. As
discussed in section II.B, any party that
owns the copyright in a work that was
embodied in a secondary transmission
made by a licensee that was subject to
an audit is entitled to an appropriate
share of additional royalties paid to the
Office by that licensee—regardless of
whether that party decided to
participate in the audit. Thus, non-
participating copyright owners have a
legitimate reason to know if a licensee
overpaid or underpaid royalties (or paid
the correct amount due).

Moreover, if the auditor discovers an
underpayment and the licensee fails to
deposit additional royalties with the
Office, the non-participating copyright
owners should be given an opportunity
to consider how to protect their
interests. The fact that the auditor
discovered an underpayment may
suggest that there could be similar
problems with the licensee’s other
statements. In such cases, non-

participating copyright owners may be
inclined to conduct their own review of
additional statements (although as
discussed in section II.B they would not
have the benefit of the information and
analysis set forth in the auditor’s final
report). They also may be inclined to
participate in future audits involving
that licensee. Conversely, if the auditor
determines that the licensee overpaid or
paid the correct amount, the non-
participating copyright owners may be
inclined to focus their attention
elsewhere.

The Final Rule also provides
safeguards for licensees by protecting
their confidential information.2? The
auditor must inform the Office if he or
she discovers an overpayment or
underpayment on a particular
statement, but the auditor is not
required to submit a copy of the final
report or disclose the specific amounts
reported therein. The auditor must also
notify the Office if the licensee contests
the auditor’s findings but need not
submit a copy of the licensee’s rebuttal.
This additional information will put
non-participating copyright owners on
notice that a licensee disputes the
auditor’s findings and may decline to
pay the full amount (or any amount) of
what the auditor found to be due. But
because the auditor will not be
submitting non-public financial or
business information, such information
will not be made public.

D. Retention of Records

Under the Second Proposed Rule a
statutory licensee would be required to
retain any records needed to confirm the
correctness of the calculations and
royalty payments reported in an SOA or
amended SOA for three and a half years
after the last day of the year that the
SOA or amendment was filed with the
Office. None of the parties objected to
this aspect of the proposal.

If an SOA or amended SOA is subject
to an audit, then under the Second
Proposed Rule, the licensee would be
required to retain its records concerning
that statement for another three years
after the auditor delivered the final
report to the parties. In an earlier round
of comments, the NCTA contended that
this would impose a burden on small
cable operators as well as MSOs that file
multiple SOAs in each accounting
period. NCTA Second Reply at 4.
Instead, the NCTA suggested that a
licensee should be required to retain its

20 To protect the licensee’s interests both during
the audit and after it has been completed, the Final
Rule clarifies that the parties shall protect the
confidentiality of any non-public financial or
business information pertaining to an SOA that “is
the subject of an audit.”
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records for no more than one year after
the auditor issues his or her final report.
Id.

The Office weighed the NCTA’s
concerns when it drafted the Third
Proposed Rule, but concluded that a
three-year retention period would be
more appropriate, because it would
ensure that the licensee does not discard
its records before the three-year statute
of limitations may expire. 79 FR at
55708. The Office also stated that it had
reached a final decision on this issue.
Id. at 55697 n.11.

In this third round of comments, the
NCTA again urges the Office to
reconsider its decision. NCTA Third
Comment at 3. The NCTA notes that the
Third Proposed Rule would require the
auditor to complete his or her review
within less than a year, and notes that
the Office cited the “administrative
burdens associated with retaining
records for extended periods” as one of
the reasons for this requirement. Id.; see
also 79 FR at 55699. To reduce these
burdens even further, the NCTA
reiterates that licensees should be
required to retain their records for no
more than one year after the completion
of the audit. NCTA Third Comment at
3. It also contends that the Office should
give more weight to the fact that the
Joint Stakeholders mutually agreed that
a one-year retention period would be
sufficient to protect their respective
interests. Id. at 4.

The Office has considered the NCTA’s
renewed concerns, and has again
concluded that a licensee should retain
its records for three years after the
auditor issues his or her final report.
There is a significant difference between
the burdens associated with maintaining
records relating to all of the statements
that a licensee has filed with the Office,
and the burdens associated with
maintaining records relating to a
statement that has been subject to an
audit. The Final Rule limits the number
of statements that may be reviewed in
an audit (ordinarily two SOAs 21), which
in turn limits the number of records that
a particular licensee must retain when
the auditor issues his or her final report.
Many licensees collect, report, and
maintain their records in electronic

21 The Third Proposed Rule provided that an
audit of a particular cable system or satellite carrier
could include no more than two of the statements
filed by that licensee during ““the previous eight
accounting periods.” 79 FR at 55711. If the auditor
discovered a net aggregate underpayment of more
than 5%, the rule provided that the copyright
owners may expand the audit to include “all
previous Statements filed by that [licensee] that
may be timely noticed for audit.”” Id. The Final Rule
maintains this approach, but in the interest of
consistency it employs similar language in
paragraphs (m)(2) and (n)(1).

form, which also mitigates the burden.
Moreover, the licensee is only required
to keep such records as are ‘““‘necessary
to confirm the correctness of the
calculations and royalty payments
reported” in those SOAs (emphasis
added).

List of Subjects in 37 CFR Part 201
Copyright, General provisions.
Final Regulations

For the reasons set forth in the
preamble, the U.S. Copyright Office
amends 37 CFR part 201, as follows:

PART 201—GENERAL PROVISIONS

m 1. Revise the authority citation for part
201 to read as follows:

Authority: 17 U.S.C. 702.
m 2. Revise § 201.16 to read as follows:

§201.16 Verification of a Statement of
Account for secondary transmissions made
by cable systems and satellite carriers.

(a) General. This section prescribes
procedures pertaining to the verification
of a Statement of Account filed with the
Copyright Office pursuant to sections
111(d)(1) or 119(b)(1) of title 17 of the
United States Code.

(b) Definitions. As used in this
section:

(1) The term cable system has the
meaning set forth in § 201.17(b)(2).

(2) Copyright owner means any person
or entity that owns the copyright in a
work embodied in a secondary
transmission made by a statutory
licensee that filed a Statement of
Account with the Copyright Office for
an accounting period beginning on or
after January 1, 2010, or a designated
agent or representative of such person or
entity.

(3) Multiple system operator or MSO
means an entity that owns, controls, or
operates more than one cable system.

(4) Net aggregate underpayment
means the aggregate amount of
underpayments found by the auditor
less the aggregate amount of any
overpayments found by the auditor, as
measured against the total amount of
royalties reflected on the Statements of
Account examined by the auditor.

(5) Participating copyright owner
means a copyright owner that filed a
notice of intent to audit a Statement of
Account pursuant to paragraph (c)(1) or
(2) of this section and any other
copyright owner that has given notice of
its intent to participate in such audit
pursuant to paragraph (c)(3) of this
section.

(6) The term satellite carrier has the
meaning set forth in 17 U.S.C. 119(d)(6).

(7) The term secondary transmission
has the meaning set forth in 17 U.S.C.
111()(2).

(8) Statement of Account or Statement
means a semiannual Statement of
Account filed with the Copyright Office
under 17 U.S.C. 111(d)(1) or 119(b)(1) or
an amended Statement of Account filed
with the Office pursuant to §§201.11(h)
or 201.17(m).

(9) Statutory licensee or licensee
means a cable system or satellite carrier
that filed a Statement of Account with
the Office under 17 U.S.C. 111(d)(1) or
119(b)(1).

(c) Notice of intent to audit. (1) Any
copyright owner that intends to audit a
Statement of Account for an accounting
period beginning on or after January 1,
2010 must provide written notice to the
Register of Copyrights no later than
three years after the last day of the year
in which the Statement was filed with
the Office. The notice must be received
in the Office on or after December 1st
and no later than December 31st, and a
copy of the notice must be provided to
the statutory licensee on the same day
that it is filed with the Office. Between
January 1st and January 31st of the next
calendar year the Office will publish a
notice in the Federal Register
announcing the receipt of the notice of
intent to audit. A notice of intent to
audit may be filed by an individual
copyright owner or a designated agent
that represents a group or multiple
groups of copyright owners. The notice
shall include a statement indicating that
it is a “notice of intent to audit” and it
shall contain the following information:

(i) It shall identify the licensee that
filed the Statement(s) with the Office,
and the Statement(s) and accounting
period(s) that will be subject to the
audit.

(ii) It shall identify the party that filed
the notice, including its name, address,
telephone number, and email address,
and it shall include a statement that the
party owns or represents one or more
copyright owners that own a work that
was embodied in a secondary
transmission made by the statutory
licensee during one or more of the
accounting period(s) specified in the
Statement(s) that will be subject to the
audit.

(2) Notwithstanding the schedule set
forth in paragraph (c)(1) of this section,
any copyright owner that intends to
audit a Statement of Account pursuant
to an expanded audit under paragraph
(n) of this section may provide written
notice of such to the Register of
Copyrights during any month, but no
later than three years after the last day
of the year in which the Statement was
filed with the Office. A copy of the
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notice must be provided to the licensee
on the same day that the notice is filed
with the Office. Within thirty days after
the notice has been received, the Office
will publish a notice in the Federal
Register announcing the receipt of the
notice of intent to conduct an expanded
audit. A notice given pursuant to this
paragraph may be provided by an
individual copyright owner or a
designated agent that represents a group
or multiple groups of copyright owners.
The notice shall include a statement
indicating that it is a “notice of intent
to conduct an expanded audit” and it
shall contain the information specified
in paragraphs (c)(1)(i) and (ii) of this
section.

(3) Within thirty days after a notice is
published in the Federal Register
pursuant to paragraphs (c)(1) or (2) of
this section, any other copyright owner
that owns a work that was embodied in
a secondary transmission made by that
statutory licensee during an accounting
period covered by the Statement(s) of
Account referenced in the Federal
Register notice and that wishes to
participate in the audit of such
Statement(s) must provide written
notice of such participation to the
Copyright Office as well as to the
licensee and party that filed the notice
of intent to audit. A notice given
pursuant to this paragraph may be
provided by an individual copyright
owner or a designated agent that
represents a group or multiple groups of
copyright owners, and shall include the
information specified in paragraphs
(c)(1)(i) and (ii) of this section.

(4) Notices submitted to the Office
under paragraphs (c)(1) through (3) of
this section should be addressed to the
“U.S. Copyright Office, Office of the
General Counsel” and should be sent to
the address for time-sensitive requests
set forth in § 201.1(c)(1).

(5) Once the Office has received a
notice of intent to audit a Statement of
Account under paragraphs (c)(1) or (2)
of this section, a notice of intent to audit
that same Statement will not be
accepted for publication in the Federal
Register.

(6) Once the Office has received a
notice of intent to audit two Statements
of Account filed by a particular satellite
carrier or a particular cable system, a
notice of intent to audit that same
carrier or that same system under
paragraph (c)(1) of this section will not
be accepted for publication in the
Federal Register until the following
calendar year.

(7) If the Office has received a notice
of intent to audit prior to the effective
date of this section, the Office will
publish a notice in the Federal Register

within thirty days thereafter announcing
the receipt of the notice of intent to
audit. In such a case, the audit shall be
conducted using the procedures set
forth in paragraphs (d) through (1) of this
section, with the following exceptions:

(i) The participating copyright owners
shall provide the statutory licensee with
a list of three independent and qualified
auditors pursuant to paragraph (d)(1) by
March 16, 2015.

(i1) The auditor shall deliver his or her
final report to the participating
copyright owners and the licensee
pursuant to paragraph (i)(3) of this
section by November 1, 2015.

(d) Selection of the auditor. (1) Within
forty-five days after a notice is
published in the Federal Register
pursuant to paragraph (c)(1) of this
section, the participating copyright
owners shall provide the statutory
licensee with a list of three independent
and qualified auditors, along with
information reasonably sufficient for the
licensee to evaluate the proposed
auditors’ independence and
qualifications, including:

(1) The auditor’s curriculum vitae and
a list of audits that the auditor has
conducted pursuant to 17 U.S.C.
111(d)(6) or 119(b)(2);

(ii) A list and, subject to any
confidentiality or other legal
restrictions, a brief description of any
other work the auditor has performed
for any of the participating copyright
owners during the prior two calendar
years;

(iii) A list identifying the participating
copyright owners for whom the
auditor’s firm has been engaged during
the prior two calendar years; and,

(iv) A copy of the engagement letter
that would govern the auditor’s
performance of the audit and that
provides for the auditor to be
compensated on a non-contingent flat
fee or hourly basis that does not take
into account the results of the audit.

(2) Within five business days after
receiving the list of auditors from the
participating copyright owners, the
licensee shall select one of the proposed
auditors and shall notify the
participating copyright owners of its
selection. That auditor shall be retained
by the participating copyright owners
and shall conduct the audit on behalf of
all copyright owners who own a work
that was embodied in a secondary
transmission made by the licensee
during the accounting period(s)
specified in the Statement(s) of Account
identified in the notice of intent to
audit.

(3) The auditor shall be independent
and qualified as defined in this section.

An auditor shall be considered
independent and qualified if:

(i) He or she is a certified public
accountant and a member in good
standing with the American Institute of
Certified Public Accountants (‘“‘AICPA”’)
and the licensing authority for the
jurisdiction(s) where the auditor is
licensed to practice;

(ii) He or she is not, for any purpose
other than the audit, an officer,
employee, or agent of any participating
copyright owner;

(iii) He or she is independent as that
term is used in the Code of Professional
Conduct of the AICPA, including the
Principles, Rules, and Interpretations of
such Code; and

(iv) He or she is independent as that
term is used in the Statements on
Auditing Standards promulgated by the
Auditing Standards Board of the AICPA
and Interpretations thereof issued by the
Auditing Standards Division of the
AICPA.

(e) Commencement of the audit. (1)
Within ten days after the selection of the
auditor, the auditor shall meet by
telephone or in person with designated
representatives of the participating
copyright owners and the statutory
licensee to review the scope of the
audit, audit methodology, applicable
auditing standard, and schedule for
conducting and completing the audit.

(2) Within thirty days after the
selection of the auditor, the licensee
shall provide the auditor and a
representative of the participating
copyright owners with a list of all
broadcast signals retransmitted pursuant
to the statutory license in each
community covered by each of the
Statements of Account subject to the
audit, including the call sign for each
broadcast signal and each multicast
signal. In the case of an audit involving
a cable system or MSO, the list must
include the classification of each signal
on a community-by-community basis
pursuant to § 201.17(e)(9)(iv) through (v)
and 201.17(h). The list shall be signed
by a duly authorized agent of the
licensee and the signature shall be
accompanied by the following statement
“I, the undersigned agent of the
statutory licensee, hereby declare under
penalty of law that all statements of fact
contained herein are true, complete, and
correct to the best of my knowledge,
information, and belief, and are made in
good faith.”

(f) Failure to proceed with a noticed
audit. If the participating copyright
owners fail to provide the statutory
licensee with a list of auditors or fail to
retain the auditor selected by the
licensee pursuant to paragraph (d)(2) of
this section, the Statement(s) of Account
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identified in the notice of intent to audit
shall not be subject to audit under this
section.

(g) Ex parte communications.
Following the initial consultation
pursuant to paragraph (e)(1) of this
section and until the distribution of the
auditor’s final report to the participating
copyright owners pursuant to paragraph
(1)(3) of this section, there shall be no ex
parte communications regarding the
audit between the auditor and the
participating copyright owners or their
representatives; provided, however, that
the auditor may engage in such ex parte
communications where either:

(1) Subject to paragraph (i)(4) of this
section, the auditor has a reasonable
basis to suspect fraud and that
participation by the licensee in
communications regarding the
suspected fraud would, in the
reasonable opinion of the auditor,
prejudice the investigation of such
suspected fraud; or

(2) The auditor provides the licensee
with a reasonable opportunity to
participate in communications with the
participating copyright owners or their
representatives and the licensee
declines to do so.

(h) Auditor’s authority and access. (1)
The auditor shall have exclusive
authority to verify all of the information
reported on the Statement(s) of Account
subject to the audit in order to confirm
the correctness of the calculations and
royalty payments reported therein;
provided, however, that the auditor
shall not determine whether any cable
system properly classified any broadcast
signal as required by § 201.17(e)(9)(iv)
through (v) and 201.17(h) or whether a
satellite carrier properly determined
that any subscriber or group of
subscribers is eligible to receive any
broadcast signals under 17 U.S.C.
119(a).

(2) The statutory licensee shall
provide the auditor with reasonable
access to the licensee’s books and
records and any other information that
the auditor needs in order to conduct
the audit. The licensee shall provide the
auditor with any information the
auditor reasonably requests promptly
after receiving such a request.

(3) The audit shall be conducted
during regular business hours at a
location designated by the licensee with
consideration given to minimizing the
costs and burdens associated with the
audit. If the auditor and the licensee
agree, the audit may be conducted in
whole or in part by means of electronic
communication.

(4) With the exception of its
obligations under paragraphs (d) and (e)
of this section, a licensee may suspend

its participation in an audit for no more
than sixty days before the semi-annual
due dates for filing Statements of
Account by providing advance written
notice to the auditor and a
representative of the participating
copyright owners, provided however,
that if the participating copyright
owners notify the licensee within ten
days of receiving such notice of their
good-faith belief that the suspension
could prevent the auditor from
delivering his or her final report to the
participating copyright owners before
the statute of limitations may expire on
any claims under the Copyright Act
related to a Statement of Account
covered by that audit, the licensee may
not suspend its participation in the
audit unless it first executes a tolling
agreement to extend the statute of
limitations by a period of time equal to
the period of the suspension.

(i) Audit report. (1) After reviewing
the books, records, and any other
information received from the statutory
licensee, the auditor shall prepare a
draft written report setting forth his or
her initial conclusions and shall deliver
a copy of that draft report to the
licensee. The auditor shall then consult
with a representative of the licensee
regarding the conclusions set forth in
the draft report for up to thirty days. If,
upon consulting with the licensee, the
auditor concludes that there are errors
in the facts or conclusions set forth in
the draft report, the auditor shall correct
those errors.

(2) Within thirty days after the date
that the auditor delivered the draft
report to the licensee pursuant to
paragraph (i)(1) of this section, the
auditor shall prepare a final version of
the written report setting forth his or her
ultimate conclusions and shall deliver a
copy of that final version to the licensee.
Within fourteen days thereafter, the
licensee may provide the auditor with a
written rebuttal setting forth its good
faith objections to the facts or
conclusions set forth in the final version
of the report.

(3) Subject to the confidentiality
provisions set forth in paragraph (1) of
this section, the auditor shall attach a
copy of any written rebuttal timely
received from the licensee to the final
version of the report and shall deliver a
copy of the complete final report to the
participating copyright owners and the
licensee. The final report must be
delivered by November 1st of the year
in which the notice was published in
the Federal Register pursuant to
paragraph (c)(1) of this section and
within five business days after the last
day on which the licensee may provide
the auditor with a written rebuttal

pursuant to paragraph (i)(2) of this
section. Upon delivery of the complete
and final report, the auditor shall notify
the Office that the audit has been
completed. The notice to the Office
shall specify the date that the auditor
delivered the final report to the parties;
whether, with respect to each statement
examined, the auditor has discovered
any underpayment or overpayment; and
whether the auditor has received a
written rebuttal from the licensee. The
notice should be addressed to the “U.S.
Copyright Office, Office of the General
Counsel” and should be sent to the
address for time-sensitive requests
specified in § 201.1(c)(1).

(4) Prior to the delivery of the final
report pursuant to paragraph (i)(3) of
this section the auditor shall not
provide any draft of his or her report to
the participating copyright owners or
their representatives; provided,
however, that the auditor may deliver a
draft report simultaneously to the
licensee and the participating copyright
owners if the auditor has a reasonable
basis to suspect fraud.

(j) Corrections, supplemental
payments, and refunds. (1) If the auditor
concludes in his or her final report that
any of the information reported on a
Statement of Account is incorrect or
incomplete, that the calculation of the
royalty fee payable for a particular
accounting period was incorrect, or that
the amount deposited in the Office for
that period was too low, a statutory
licensee may cure such incorrect or
incomplete information or
underpayment by filing an amendment
to the Statement and, in case of a
deficiency in payment, by depositing
supplemental royalty fee payments with
the Office using the procedures set forth
in §§201.11(h) or 201.17(m); provided,
however, that the amendment and/or
payments are received within sixty days
after the delivery of the final report to
the participating copyright owners and
the licensee or in the case of an audit
of an MSO, within ninety days after the
delivery of such report; and further
provided that the licensee has
reimbursed the participating copyright
owners for the licensee’s share of the
audit costs, if any, determined to be
owing pursuant to paragraph (k)(3) of
this section. While reimbursement of
audit costs shall be paid to a
representative of the participating
copyright owners, supplemental royalty
fee payments made pursuant to this
paragraph shall be delivered to the
Office and not to the participating
copyright owners or their
representatives.

(2) Notwithstanding §§201.11(h)(3)(i)
and 201.17(m)(4)(i), if the auditor
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concludes in his or her final report that
there was an overpayment on a
particular Statement, the licensee may
request a refund from the Office using
the procedures set forth in
§§201.11(h)(3) or 201.17(m)(4),
provided that the request is received
within sixty days after the delivery of
the final report to the participating
copyright owners and the licensee or
within ninety days after the delivery of
the final report in the case of an audit
of an MSO.

(k) Costs of the audit. (1) No later than
the fifteenth day of each month during
the course of the audit, the auditor shall
provide the participating copyright
owners with an itemized statement of
the costs incurred by the auditor during
the previous month, and shall provide
a copy to the licensee that is the subject
of the audit.

(2) If the auditor concludes in his or
her final report that there was no net
aggregate underpayment or a net
aggregate underpayment of five percent
or less, the participating copyright
owners shall pay for the full costs of the
auditor. If the auditor concludes in his
or her final report that there was a net
aggregate underpayment of more than
five percent but less than ten percent,
the costs of the auditor are to be split
evenly between the participating
copyright owners and the licensee that
is the subject of the audit. If the auditor
concludes in his or her final report that
there was a net aggregate underpayment
of ten percent or more, the licensee will
be responsible for the full costs of the
auditor.

(3) If a licensee is responsible for any
portion of the costs of the auditor, a
representative of the participating
copyright owners shall provide the
licensee with an itemized accounting of
the auditor’s total costs, the appropriate
share of which should be paid by the
licensee to such representative no later
than sixty days after the delivery of the
final report to the participating
copyright owners and licensee or within
ninety days after the delivery of such
report in the case of an audit of an MSO.

(4) Notwithstanding anything to the
contrary in paragraph (k) of this section,
no portion of the auditor’s costs that
exceed the amount of the net aggregate
underpayment may be recovered from
the licensee.

(1) Confidentiality. (1) For purposes of
this section, confidential information
shall include any non-public financial
or business information pertaining to a
Statement of Account that is the subject
of an audit under 17 U.S.C. 111(d)(6) or
119(b)(2).

(2) Access to confidential information
under this section shall be limited to:

(i) The auditor; and

(i) Subject to the execution of a
reasonable confidentiality agreement,
outside counsel for the participating
copyright owners and any third party
consultants retained by outside counsel,
and any employees, agents, consultants,
or independent contractors of the
auditor who are not employees, officers,
or agents of a participating copyright
owner for any purpose other than the
audit, who are engaged in the audit of
a Statement or activities directly related
hereto, and who require access to the
confidential information for the purpose
of performing such duties during the
ordinary course of their employment.

(3) The auditor and any person
identified in paragraph (1)(2)(ii) of this
section shall implement procedures to
safeguard all confidential information
received from any third party in
connection with an audit, using a
reasonable standard of care, but no less
than the same degree of security used to
protect confidential financial and
business information or similarly
sensitive information belonging to the
auditor or such person.

(m) Frequency and scope of the audit.
(1) Except as provided in paragraph
(n)(2) of this section with respect to
expanded audits, a cable system, MSO,
or satellite carrier shall be subject to no
more than one audit per calendar year.

(2) Except as provided in paragraph
(n)(1) of this section, the audit of a
particular cable system or satellite
carrier shall include no more than two
of the Statements of Account filed by
that cable system or satellite carrier that
may be timely noticed for audit under
paragraph (c)(1) of this section.

(3) Except as provided in paragraph
(n)(3)(ii) of this section, an audit of an
MSO shall be limited to a sample of no
more than ten percent of the MSQO’s
Form 3 cable systems and no more than
ten percent of the MSO’s Form 2
systems.

(n) Expanded audits. (1) If the auditor
concludes in his or her final report that
there was a net aggregate underpayment
of five percent or more on the
Statements of Account examined in an
initial audit involving a cable system or
satellite carrier, a copyright owner may
expand the audit to include all previous
Statements filed by that cable system or
satellite carrier that may be timely
noticed for audit under paragraph (c)(2)
of this section. The expanded audit
shall be conducted using the procedures
set forth in paragraphs (d) through (1) of
this section, with the following
exceptions:

(i) The expanded audit may be
conducted by the same auditor that
performed the initial audit, provided

that the participating copyright owners
provide the licensee with updated
information reasonably sufficient to
allow the licensee to determine that
there has been no material change in the
auditor’s independence and
qualifications. In the alternative, the
expanded audit may be conducted by an
auditor selected by the licensee using
the procedure set forth in paragraph (d)
of this section.

(ii) The auditor shall deliver his or her
final report to the participating
copyright owners and the licensee
within five business days following the
last day on which the licensee may
provide the auditor with a written
rebuttal pursuant to paragraph (i)(2) of
this section, but shall not be required to
deliver the report by November 1st of
the year in which the notice was
published in the Federal Register
pursuant to paragraph (c) of this section.

(2) An expanded audit of a cable
system or a satellite carrier that is
conducted pursuant to paragraph (n)(1)
of this section may be conducted
concurrently with another audit
involving that same licensee.

(3) If the auditor concludes in his or
her final report that there was a net
aggregate underpayment of five percent
or more on the Statements of Account
examined in an initial audit involving
an MSO:

(i) The cable systems included in the
initial audit of that MSO shall be subject
to an expanded audit in accordance
with paragraph (n)(1) of this section;
and

(ii) The MSO shall be subject to a new
initial audit involving a sample of no
more than thirty percent of its Form 3
cable systems and no more than thirty
percent of its Form 2 cable systems,
provided that the notice of intent to
conduct that audit is filed in the same
calendar year as the delivery of such
final report.

(o) Retention of records. For each
Statement of Account or amended
Statement that a statutory licensee files
with the Office for accounting periods
beginning on or after January 1, 2010,
the licensee shall maintain all records
necessary to confirm the correctness of
the calculations and royalty payments
reported in each Statement or amended
Statement for at least three and one-half
years after the last day of the year in
which that Statement or amended
Statement was filed with the Office and,
in the event that such Statement or
amended Statement is the subject of an
audit conducted pursuant to this
section, shall continue to maintain those
records until three years after the
auditor delivers the final report to the
participating copyright owners and the
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licensee pursuant to paragraph (i)(3) of
this section.

§201.17 [Amended]

m 3. Amend § 201.17 as follows:
m a. In paragraphs (m)(2) introductory
text and (m)(4)(i) by removing ““(m)(3)”
and adding in its place “(m)(4)”.
m b. In paragraphs (m)(2)(ii),
(m)(4)(iii)(C), and (m)(4)(iv)(A) by
removing ““(m)(1)(iii)” and adding in its
place “(m)(2)(iii)”.
m c. In paragraph (m)(4) introductory
text by removing “(m)(1)” and adding in
its place “(m)(2)”.
m d. In paragraph (m)(4)(iii)(A) by
removing “(m)(1)(i)” and adding in its
place “(m)(2)()”.
m e. In paragraph (m)(4)(iii)(B) by
removing “(m)(1)(ii)” and adding in its
place “(m)(2)(ii)”.
m f. In paragraph (m)(4)(vi) by removing
“(m)(3)(i)” and adding in its place
“(m)(4){3)”.

Dated: November 10, 2014.
Maria A. Pallante,

Register of Copyrights and Director of the
U.S. Copyright Office.

James H. Billington,

Librarian of Congress.

[FR Doc. 2014—27277 Filed 11-17-14; 8:45 am]
BILLING CODE 1410-30-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54
[WC Docket No. 13—184; FCC 14-99]

Modernization of the Schools and
Libraries “E-Rate” Program

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction; correcting
amendments.

SUMMARY: This document corrects errors
in the dates section, the supplementary
information portion, and Final Rules
section of a Federal Register document
regarding the Commission taking major
steps to modernize the E-rate program
(more formally known as the schools
and libraries universal service support
mechanism). Building on the comments
the Commission received in response to
the E-rate Modernization NPRM, and
the E-rate Modernization Public Notice,
as well as recommendations from the
Government Accountability Office
(GAO), the program improvements the
Commission adopts as part of this
document begin the process of
reorienting the E-rate program to focus
on high-speed broadband for our
nation’s schools and libraries. The
document was published in the Federal
Register on August 19, 2014.

DATES: The corrections and correcting
amendments in this rule are effective
November 18, 2014, except that
correcting amendments 3 and 5 are
effective July 1, 2015.

FOR FURTHER INFORMATION CONTACT:
James Bachtell or Kate Dumouchel,
Wireline Competition Bureau,
Telecommunications Access Policy
Division, at (202) 418-7400 or TTY:
(202) 418-0484.

SUPPLEMENTARY INFORMATION: This
summary contains corrections to the
DATES section, the SUPPLEMENTARY
INFORMATION portion, and the Final
Rules section of a Federal Register
summary, 79 FR 49160 (August 19,
2014). The full text of the Commission’s
Report and Order in WC Docket No. 13—
184, FCC 14-99 released on July 23,
2014 is available for public inspection
during regular business hours in the
FCC Reference Center, Room CY-A257,
445 Twelfth Street SW., Washington, DC
20554.

Corrections to Final Rule

In rule FR Doc. 2014-18937 published
August 19, 2014 (79 FR 49160) make the
following corrections.

1. On page 49160, in the first column,
correct the effective dates in the DATES
section as follows:

Section Correct . . . Toread. . .
B54.503(C) vveerreerieeeniierieeniee e Upon announcement of OMB approval of information collection require- | December 18, 2014.
ments.
54.504(F) ooreeeeeee e Upon announcement of OMB approval of information collection require- | 54.504(f)(4)—(5) will be-
ments. come effective July 1,
2016.
54.507(d) vveiieiiieee e Upon announcement of OMB approval of information collection require- | December 18, 2014.
ments.
54.507(f) JUIY 1, 2015 oot December 18, 2014.
54.514(a) Upon announcement of OMB approval of information collection require- | December 18, 2014.
ments.
54.516(a)—(C), (d) .eooeerererieeeeieeneeeeeene JUIY 1, 2015 et e e 54.516 is effective on July
1, 2015, with the excep-
tion of paragraphs (a)—(c)
which are effective upon
announcement of OMB
approval of information
collection requirements.
54.720(8) ..vvevreeiiieienree e Upon announcement of OMB approval of information collection require- | December 18, 2014.
ments.

2. On page 49161, in the second
column, in paragraph 7, in the last
sentence add the words ““, we continue
the Commission’s commitment to
meeting schools’ and libraries’
connectivity needs” after the word
“connections”.

3. On page 49168, in the second
column, in paragraph 66, eleventh line,
remove the comma after the word
“services.”

4. On page 49168, in the third
column, in paragraph 71, twenty-
seventh line, remove the word
“supports’”” and add in its place the
word ‘“‘supported.”

5. On page 49169, in the second
column, in paragraph 74, twenty-third
line, remove the words “subsequent five
funding years” and add in their place
the words “‘subsequent four funding
years.”

6. On page 49169, in the second
column, in paragraph 76, fifth line, add
the word “do” after the words “‘five-year
budgets.”

7. On page 49171, in the third
column, in paragraph 95, third line,
remove the word “and’” and add it its
place the words “and/or.”

8. On page 49172, in the first column,
in paragraph 95, second line, correct the
first full sentence to read ‘“‘In other
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words, for schools in districts receiving
funding in years 2015 and/or 2016, we
adopt a rolling funding cycle of five
years for category two services, which
begins the first year that a school
receives E-rate support, and remove the
two-in-five rule that applied to priority
two internal connections.”

9. On page 49172, in the first column,
in paragraph 95, correct the third full
sentence to read “Therefore, schools
that seek category two support in
funding year 2015 will calculate their
available pre-discount support budget as
$150 per student over five years
beginning with funding year 2015.”, and
correct the fourth full sentence to read
“Schools that seek category two support
in funding year 2016 will calculate their
available pre-discount support budget as
$150 per student, less any of the five
year pre-discount budget used in
funding year 2015.”, and correct the
fifth full sentence to read “In later years,
schools that received category two
support in funding years 2015 and/or
2016 will calculate their available pre-
discount budget based on $150 per
student, less any of the pre-discount
budget used in the prior funding years
that are part of that school’s five year
funding cycle.”

10. On page 49174, in the second
column, in paragraph 113, in the first
sentence, first line, remove the word
“Under” and add in its place the words
“For example, under.”

11. On page 49176, in the second
column, in paragraph 128, in the second
sentence, eleventh line, remove the
words “sufficient funding for is
available” and add in their place the
words “sufficient funding is available.”

12. On page 49176, in the third
column, in paragraph 128, in the
penultimate sentence, eleventh line, add
the word “will” after the word “We.”

13. On page 49178, in the first
column, in paragraph 139, twelfth line,
remove the words “‘on-campus use.”

14. On page 49179, in the first
column, in paragraph 148, in the last
sentence, thirtieth line, remove the
word “APIs” and add in its place the
words “application programming
interfaces (APIs).”

15. On page 49181, in the second
column, in paragraph 168, correct the
third full sentence to read “To show
that it is authorized to seek or order
eligible services for the applicants, a
consortium lead may provide copies of
relevant state statutes or regulations
authorizing consortium leads to seek or
order services on members’ behalf or
other proof that a consortium lead is
authorized to seek or order services on
behalf of its members.”

16. On page 49186, in the first
column, in paragraph 202, in the first
sentence, fifth line, remove the words
“discount rate”” and add in their place
the words “NSLP level of poverty.”

17. On page 49186, correct paragraph
205 to read “In light of the benefits to
school districts and libraries of adopting
a district-wide discount, we revise
§54.505(b)(4) of our rules to require
school districts to calculate their E-rate
discounts by:

dividing the total number of students in
the district eligible for the NSLP by the
total number of students in the district
and comparing that single figure against
the discount matrix to determine the
school district’s discount rate for E-rate
supported services. All public schools
and libraries within that public school
district will receive the same discount
rate, except under the circumstances
described below. First, for the sake of
simplicity, when a library system has
branches or outlets in more than one
public school district, that library
system and all library outlets within
that system should use the address of
the central outlet or main administrative
office to determine which public school
district the library system is in, and
should use that public school district’s
NSLP level of poverty to determine its
discount rate whether applying as a
library system or as one or more
individual library outlets within that
system. Second, library systems, and
individual libraries that are not part of
a library system, must separately
determine their urban/rural status. All
outlets within a library system receive
the same discount rate.”

18. On page 49187, in the first
column, in paragraph 210, fifth line,
remove the word “(Census)” and add in
its place the words ““(Census Bureau).”

19. On page 49187, in the first
column, in paragraph 210, in the third
sentence, nineteenth line, add the word
“Bureau” after the word “Census.”

20. On page 49187, in the first
column, in paragraph 210, in the fifth
sentence, twenty-eighth line, add the
word ‘“‘Bureau” after the word
“Census.”

21. On page 49187, in the first
column, in paragraph 210, in the sixth
sentence, thirty-fourth line, add the
word “Bureau” after the word
“Census.”

22. On page 49187, in the first
column, in paragraph 211, in the second
sentence, third line, add the word
“Bureau” after the word “Census.”

23. On page 49187, in the first
column, in paragraph 211, in the third
sentence, sixth line, add the word
“Bureau” after the word ““Census.”

24. On page 49187, in the first
column, in paragraph 211, in the fourth
sentence, remove the words “2010
Census” and add in their place the
words “2010 decennial census,” add the
words ‘‘for urbanized areas and 2,500 to
50,000 for urban clusters” after the word
“more,” and remove the words ““of at
least 2,500 people that link to” and add
in their place the words “containing
non-residential urban land uses as well
as territory with low population density
included to link outlying densely settled
territory with.”

25. On page 49187, in the first
column, in paragraph 211, in the sixth
sentence, twenty-fifth line, remove the
word “Census” and add in its place the
word “census.”

26. On page 49187, in the second
column, in paragraph 213, remove the
words in the fourth sentence “Libraries’
discount percentages will continue to be
based on that of the public school
district in which they are physically
located.” and add in their place the
words “Libraries’ discount percentages
will continue to be based on the level
of poverty, CEP or otherwise, of the
public school district in which they are
physically located, though library
systems and individual libraries not part
of a library system will separately
determine their urban/rural status.”

27. On page 49188, in the second
column, in paragraph 218, nineteenth
line, add the word “on” before the
words “only the surveys returned.”

28. On page 49197, in the first and
second columns, correct paragraph 306
to read “It is further ordered, that
pursuant to the authority contained in
sections 1 through 4, 201 through 205,
254, 303(r), and 403 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151-154, 201-205,
254, 303(r), and 403, and section 706 of
the Telecommunications Act of 1996, 47
U.S.C. 1302, Part 54 of the
Commission’s rules, 47 CFR part 54, is
Amended as set forth below, and such
rule amendments shall be effective
September 18, 2014, except for
§§54.503(c), 54.507(d) through (1),
54.514(a), and 54.720(a), which shall be
effective December 18, 2014;
§§54.502(b)(2) through (3) and (5),
54.504(a), and 54.516(a) through (c),
which are subject to the PRA and will
become effective upon announcement in
the Federal Register of OMB approval of
the subject information collection
requirements; and except for
amendments in §§ 54.5, 54.500,
54.501(a)(1), 54.502(a), 54.504(d),
54.507(a) through (c) and (e), and
54.516(d), which shall become effective
on July 1, 2015; and amendments in
§§54.504(f)(4) and (f)(5) and 54.514(c),
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which shall become effective on July 1,
2016.”

Section 54.500 [Corrected]

29. On page 49197, in the Final Rules
section, in the third column, in the
definition of Consortium in § 54.500,
correct the second sentence to read “A
consortium may also include health care
providers eligible under subpart G of
this part, and public sector
(governmental) entities, including, but
not limited to, state colleges and state
universities, state educational
broadcasters, counties, and
municipalities, although such entities
are not eligible for support.”

30. On page 49198, in the Final Rules
section, in the first column, in the
definition of Managed internal
broadband services in § 54.500, remove
the words “management, and/or
monitoring” and add in their place the
words ‘“management, and monitoring”
and remove the words “local area
network (LAN) and wireless LAN” and
add in their place the words “local area
network (LAN) and/or wireless LAN.”

Section 54.501 [Corrected]

31. On page 49198, in the Final Rules
section, in the first column, in
paragraph (a)(1) of § 54.501, remove the
words ““ “elementary school” and
“secondary school”” and add in their
place the words “ “elementary school”
or “‘secondary school” .

Section 54.502 [Corrected]

32. On page 49198, in the Final Rules
section, in the first column, in
paragraph (a) of § 54.502, remove the
words “paragraph (b)”’ and add in their
place the words “paragraph (d).”

Correcting Amendments

List of Subjects in 47 CFR Part 54

Communications common carriers,
Health facilities, Infants and children,
Libraries, Reporting and recordkeeping
requirements, Schools,
Telecommunications, Telephone.

Accordingly, 47 CFR part 54 is
corrected by making the following
correcting amendments:

PART 54—UNIVERSAL SERVICE

m 1. The authority citation for part 54
continues to read as follows:

Authority: Sections 1, 4(i), 5, 201, 205,
214, 219, 220, 254, 303(r), and 403 of the
Communications Act of 1934, as amended,
and section 706 of the Communications Act
of 1996, as amended; 47 U.S.C. 151, 154(i),
155, 201, 205, 214, 219, 220, 254, 303(r), 403,
and 1302 unless otherwise noted.

m 2. Effective November 18, 2014,
amend § 54.5 by revising the definition
of “Internet access” to read as follows:

§54.5 Terms and definitions.
* * * * *

Internet access. ‘‘Internet access”
includes the following elements:

(1) The transmission of information as
common carriage;

(2) The transmission of information as
part of a gateway to an information
service, when that transmission does
not involve the generation or alteration
of the content of information, but may
include data transmission, address
translation, protocol conversion, billing
management, introductory information
content, and navigational systems that
enable users to access information
services, and that do not affect the
presentation of such information to
users; and

(3) Electronic mail services (email).

m 3. Effective July 1, 2015, amend § 54.5
by revising the definition of “Internet
access’’ to read as follows:

§54.5 Terms and definitions.
* * * * *

Internet access. ‘‘Internet access”
includes the following elements:

(1) The transmission of information as
common carriage; and

(2) The transmission of information as
part of a gateway to an information
service, when that transmission does
not involve the generation or alteration
of the content of information, but may
include data transmission, address
translation, protocol conversion, billing
management, introductory information
content, and navigational systems that
enable users to access information
services, and that do not affect the
presentation of such information to

users.
* * * * *

m 4. Effective November 18, 2014,
amend § 54.504 by revising paragraph
(d) to read as follows:

§54.504 Requests for services.

* * * * *

(d) Service substitution. (1) The
Administrator shall grant a request by
an applicant to substitute a service or
product for one identified on its FCC
Form 471 where:

(i) The service or product has the
same functionality;

(ii) The substitution does not violate
any contract provisions or state or local
procurement laws;

(iii) The substitution does not result
in an increase in the percentage of
ineligible services or functions; and

(iv) The applicant certifies that the
requested change is within the scope of

the controlling FCC Form 470, including
any associated Requests for Proposal, for
the original services.

(2) In the event that a service
substitution results in a change in the
pre-discount price for the supported
service, support shall be based on the
lower of either the pre-discount price of
the service for which support was
originally requested or the pre-discount
price of the new, substituted service.

(3) For purposes of this rule, the broad
categories of eligible services
(telecommunications service, Internet
access, and internal connections) are not
deemed to have the same functionality
with one another.

m 5. Effective July 1, 2015, amend
§ 54.504 by revising paragraph (d) to
read as follows:

§54.504 Requests for services.
* * * * *

(d) Service substitution. (1) The
Administrator shall grant a request by
an applicant to substitute a service or
product for one identified on its FCC
Form 471 where:

(i) The service or product has the
same functionality;

(ii) The substitution does not violate
any contract provisions or state or local
procurement laws;

(ii1) The substitution does not result
in an increase in the percentage of
ineligible services or functions; and

(iv) The applicant certifies that the
requested change is within the scope of
the controlling FCC Form 470, including
any associated Requests for Proposal, for
the original services.

(2) In the event that a service
substitution results in a change in the
pre-discount price for the supported
service, support shall be based on the
lower of either the pre-discount price of
the service for which support was
originally requested or the pre-discount
price of the new, substituted service.

(3) For purposes of this rule, the two
categories of eligible services are not
deemed to have the same functionality
as one another.

m 6. In § 54.505:

m a. Revise paragraph (b)(2).

m b. In paragraph (b)(3)(i), remove the
word ‘“urbanized” and add in its place
the word ““‘urban”.

The revision reads as follows:

§54.505 Discounts.

* * * * *

(b) N

(2) For libraries and library consortia,
the level of poverty shall be based on
the percentage of the student enrollment
that is eligible for a free or reduced price
lunch under the national school lunch
program or a federally-approved
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alternative mechanism in the public
school district in which they are located
and should use that school district’s
level of poverty to determine their
discount rate when applying as a library
system or as an individual library outlet
within that system. When a library
system has branches or outlets in more
than one public school district, that
library system and all library outlets
within that system should use the
address of the central outlet or main
administrative office to determine
which school district the library system
is in, and should use that school
district’s level of poverty to determine
its discount rate when applying as a
library system or as one or more library
outlets. If the library is not in a school
district, then its level of poverty shall be
based on an average of the percentage of
students eligible for the national school
lunch program in each of the school
districts that children living in the

library’s location attend.
* * * * *

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2014-25523 Filed 11-17-14; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 219

Defense Federal Acquisition
Regulation Supplement; Technical
Amendments

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

List of Subjects in 48 CFR Part 219
Government procurement.

Manuel Quinones,

Editor, Defense Acquisition Regulations
System.

Therefore, 48 CFR part 219 is
amended as follows:

PART 219—SMALL BUSINESS
PROGRAMS

m 1. The authority citation for 48 CFR
part 219 continues to read as follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

219.201 [Amended]

m 2. Amend section 219.201 by—

m a. In paragraph (c)(10)(A), removing
“PGI 219.201(d)(10)”” and adding “PGI
219.201(c)(10)” in its place; and

m b. In paragraph (d), removing “PGI
219.201(e)” and adding “PGI
219.201(d)” in its place.

[FR Doc. 2014-27254 Filed 11-17—14; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 130925836—4174-02]
RIN 0648-XD626

Fisheries of the Exclusive Economic
Zone Off Alaska; Thornyhead Rockfish
in the Western Regulatory Area of the
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: DoD is making technical
amendments to the Defense Federal
Acquisition Regulation Supplement
(DFARS) to provide needed editorial
changes.

DATES: Effective November 18, 2014.

FOR FURTHER INFORMATION CONTACT: Mr.
Manuel Quinones, Defense Acquisition
Regulations System,
OUSD(AT&L)DPAP(DARS), Room
3B941, 3060 Defense Pentagon,
Washington, DC 20301-3060.
Telephone 571-372-6088; facsimile
571-372-6094.
SUPPLEMENTARY INFORMATION: This final
rule amends the DFARS as follows:

1. Corrects paragraph designation at
219.201.

SUMMARY: NMFS is prohibiting retention
of thornyhead rockfish in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary because
the 2014 total allowable catch of
thornyhead rockfish in the Western
Regulatory Area of the GOA will be
reached.

DATES: Effective 1200 hours, Alaska
local time (A.l.t.), November 13, 2014,
through 2400 hours, A.lL.t., December 31,
2014.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management

Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2014 total allowable catch (TAC)
of thornyhead rockfish in the Western
Regulatory Area of the GOA is 235
metric tons (mt) as established by the
final 2014 and 2015 harvest
specifications for groundfish of the GOA
(79 FR 12890, March 6, 2014).

In accordance with §679.20(d)(2), the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that the 2014 TAC of
thornyhead rockfish in the Western
Regulatory Area of the GOA will be
reached. Therefore, NMFS is requiring
that thornyhead rockfish caught in the
Western Regulatory Area of the GOA be
treated as prohibited species in
accordance with §679.21(b).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay prohibiting the retention of
thornyhead rockfish in the Western
Regulatory Area of the GOA. NMFS was
unable to publish a notice providing
time for public comment because the
most recent, relevant data only became
available as of November 12, 2014.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and §679.21 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: November 13, 2014.

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2014-27276 Filed 11-13-14; 4:15 pm]
BILLING CODE 3510-22-P
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contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1212
[Document Number AMS-FV-14-0045]

Honey Packers and Importers
Research, Promotion, Consumer
Education and Information Order;
Assessment Rate Increase

AGENCY: Agricultural Marketing Service.
ACTION: Proposed rule.

SUMMARY: This proposed rule invites
comments on amending the Honey
Packers and Importers Research,
Promotion, Consumer Education and
Information Order (Order) to increase
the assessment rate from $0.01 per
pound to $0.015 per pound on honey
and honey products, over a two-year
period. The Order limits an increase in
the assessment rate to no more than one-
quarter cent per year. Thus, the rate
would increase to $0.0125 per pound for
the period January 1 through December
31, 2015, and to $0.015 per pound on
and after January 1, 2016. The Order is
administered by the Honey Packers and
Importers Board (Board) with oversight
by the U.S. Department of Agriculture
(USDA). Under the program,
assessments are collected from first
handlers (packers) and importers and
used for research and promotion
projects designed to maintain and
expand the market for honey and honey
products in the United States and
abroad. Additional funds would allow
the Board to expand its production
research activities and promotional
efforts. The Boards production research
focuses on maintaining the health of
honey bee colonies. Increasing demand
for honey and honey products would
benefit the honey industry as a whole.
This action also makes three additional
changes to: Clarify that the assessment
rate applies not only to the Harmonized
Tariff Schedule numbers but to any
other numbers used to identify honey;
change the length of time that books and

records are to be held; and change the
exemption requirements.

DATES: Comments must be received by
December 18, 2014.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
may be submitted on the Internet at:
http://www.regulations.gov or to the
Promotion and Economics Division,
Fruit and Vegetable Program, AMS,
USDA, 1400 Independence Avenue
SW., Room 1406-S, Stop 0244,
Washington, DC 20250-0244. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection, including name and address,
if provided, in the above office during
regular business hours or it can be
viewed at http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella, Marketing
Specialist, Promotion Division and
Economics, Fruit and Vegetable
Program, AMS, USDA, 1400
Independence Avenue SW., Room
1406-S, Stop 0244, Washington, DC
20250-0244; telephone: (301) 334-2891;
or electronic mail: Patricia.Petrella@
ams.usda.gov.

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under the Order
(7 CFR part 1212). The Order is
authorized under the Commodity
Promotion, Research, and Information
Act of 1996 (1996 Act) (7 U.S.C. 7411-
7425).

Executive Order 12866 and Executive
Order 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, reducing costs,
harmonizing rules and promoting
flexibility. This action has been
designated as a ‘“‘non-significant
regulatory action” under section 3(f) of
Executive Order 12866. Accordingly,
the Office of Management and Budget
(OMB) has waived the review process.

Executive Order 13175

This action has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation would not have
substantial and direct effects on Tribal
governments and would not have
significant Tribal implications.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. Section 524 of
the 1996 Act provides that it shall not
affect or preempt any other Federal or
State law authorizing promotion or
research relating to an agricultural
commodity.

Under section 519 of the 1996 Act, a
person subject to an order may file a
written petition with USDA stating that
an order, any provision of an order, or
any obligation imposed in connection
with an order, is not established in
accordance with the law, and request a
modification of an order or an
exemption from an order. Any petition
filed challenging an order, any
provision of an order, or any obligation
imposed in connection with an order,
shall be filed within two years after the
effective date of an order, provision, or
obligation subject to challenge in the
petition. The petitioner will have the
opportunity for a hearing on the
petition. Thereafter, USDA will issue a
ruling on the petition. The 1996 Act
provides that the district court of the
United States for any district in which
the petitioner resides or conducts
business shall have the jurisdiction to
review a final ruling on the petition, if
the petitioner files a complaint for that
purpose not later than 20 days after the
date of the entry of USDA'’s final ruling.

Background

This proposed rule invites comments
on amending the Order to increase the
assessment rate from $0.01 to $0.015 per
pound on honey and honey products
over a two-year period. The Order limits
an increase in the assessment rate to no
more than one-quarter cent per year.
Thus, the rate would increase to $0.0125
per pound for the period January 1
through December 31, 2015, and to
$0.015 per pound on and after January
1, 2016. The Order is administered by
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the Board with oversight by USDA.
Under the program, assessments are
collected from first handlers and
importers and used for research and
promotion projects designed to maintain
and expand the market for honey and
honey products in the United States and
abroad. Additional funds would enable
the Board to expand its production
research activities and promotional
efforts. The Board’s production research
focuses on maintaining the health of
honey bee colonies. Promotional efforts
focus on the innovative ways to market,
promote, and utilize honey and honey
products. Increasing demand for honey
and honey products would benefit the
honey industry as a whole. This action
was unanimously recommended by the
Board.

The Order specifies that the funds to
cover the Board’s expenses shall be paid
from assessments on first handlers and
importers, donations from persons not
subject to assessments, and from other
funds available to the Board. First
handlers are required to file reports and
maintain records on the total quantity of
honey and honey products acquired
during the reporting period, the quantity
of honey processed for sale from the
handler’s own production, and the
quantity of honey purchased from a
handler or importer responsible for
paying the assessment due. Importers
are required to report the total quantity
of honey and honey products imported
during each reporting period, and keep
a record of each lot of honey and honey
products imported during such period,
including the quantity, date, country of
origin, and port of entry. Importers are
responsible for paying assessments to
the Board on honey and honey products
imported into the United States through
the U.S. Customs and Border Protection
(Customs). The Order also provides for
two exemptions. First handlers who
handle less than 250,000 pounds and
importers who import less than 250,000
pounds of honey and honey products
annually, and first handlers and
importers of 100 percent organic honey
and honey products are exempt from the
payment of assessments.

Section 1212.52 of the Order specifies
that assessments shall be levied at a rate
of $0.01 per pound on all honey and
honey products. The Board may
recommend to the Secretary an increase
or decrease in the assessment as it
deems appropriate by at least a two-
thirds vote of members present at a
meeting of the Board. The Board may
not recommend an increase in the
assessment of more than $0.02 per
pound of honey or honey products and
may not increase the assessment by

more than $0.0025 in any single fiscal
ear.

The $0.01 per pound assessment rate
has been in effect since the Order’s
inception in 2008. The Board’s fiscal
year runs from January 1 through
December 31. Board expenditures have
ranged from $4,157,250 for its first full
year in 2009 to $4,556,490 in 2013.
Expenditures for research have ranged
from $465,579 in 2009 (11 percent of
total expenses) to $231,234 in 2013 (5
percent of total expenses). Board
expenditures for health messaging and
promotion activities have ranged from
$2,311,370 in 2009 (56 percent of total
expenses) to $2,859,743 in 2013 (63
percent of total expenses). Pursuant to
section 1212.50(h) of the Order,
administrative expenditures have been
less than 15 percent of total expenses
annually.

Board assessment income has ranged
from $3,345,543 in 2009 ($2,085,204 in
domestic assessments and $1,260,339 in
import assessments) to $4,443,798 in
2013 ($1,122,390 in domestic
assessments and $3,321,408 in import
assessments). Additionally, pursuant to
section 1212.54 of the Order, the Board
maintains a monetary reserve with
funds that do not exceed one fiscal
period’s budget.

Board 2013 Recommendation

The Board held a teleconference on
January 23, 2014, and unanimously
recommended increasing its assessment
rate from $0.01 to $0.015 per pound on
honey and honey products over a two-
year period. The Order limits an
increase in the assessment rate to no
more than one-quarter cent per year.
Thus, the rate would increase to $0.0125
per pound for the period January 1
through December 31, 2015, and to
$0.015 per pound on and after January
1, 2016. Additional funds would enable
the Board to expand its production
research activities and promotional
efforts. Since the program’s inception,
the Board has funded several
production research projects focused on
maintaining the health of honey bee
colonies. The honey industry continues
to experience considerable production
challenges associated with the Colony
Collapse Disorder. The honey industry
has attempted to halt the long term
decline in the numbers of honeybees
(over 30 percent in the past twenty
years) through treatment, colony
development, maintenance, and
replacement. The funds generated by an
assessment increase would be spent on
conducting research activities designed
to address these critical issues. Per
section 1212.50(a) of the Order, five
percent (5 percent) of the Board’s

anticipated revenue from assessments
each fiscal period is to be allocated
towards production research and
research related to the production of
honey. A possible one to two million
dollar increase in assessment revenue
would generate an additional $50,000 to
$100,000 for production research.
Furthermore, the Board also conducts
research relating to various health and
beauty issues, including alternative uses
for honey. However, most of these
preliminary findings have been done
under laboratory conditions. Additional
funds would allow the Board to
incorporate specific areas of research
into expanded clinical (human) trials.
Clinical trials are important for the
industry to be able to make health
claims consistent with Federal Trade
Commission and Food and Drug
Administration requirements.

The Board uses health information in
its promotion messaging to help build
demand for honey and honey products.
Worldwide honey production has grown
from 357 million pounds in 2009 to 487
million pounds in 2013. Increasing
demand would help move the growing
supply of honey, which in turn would
assist the Board in reaching its goal to
continually increase consumption
among existing honey and honey
product consumers and to attract new
honey and honey product users.

At the proposed increased assessment
rate on honey and honey products, with
assessable pounds averaging 450 million
per year, assessment income could
reach $5.6 million in 2015 and $6.8
million in 2016. This increase could be
used for research and promotion
projects designed to maintain and
expand the market for honey and honey
products in the United States and
abroad. As an example, if 5 percent of
the budget was allocated to production
research and 60 percent was allocated to
promotion, funds available for
production research could average
approximately $340,000 annually, up
from $231,234 in 2013, and funds
available for health messaging and
promotion could average $4 million
annually, up from $2.8 million in 2013.

In light of the need to allocate more
funds towards production and health
research activities and build demand for
honey, the Board recommended
increasing the assessment rate under the
Order from $0.01 to $0.015 per pound
on honey and honey products over a
two-year period. The Order limits an
increase in the assessment rate to no
more than one-quarter cent per year.
Thus, the rate would increase to $0.0125
per pound for the period January 1
through December 31, 2015, and to
$0.015 per pound on and after January
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1, 2016. Section 1212.52 of the Order is
proposed to be amended accordingly.
Paragraph (e) of section 1212.52 would
also be revised to clarify that the
assessment rate applies not only to the
listed Harmonized Tariff Schedule of
the United States (HTSUS) numbers, but
also any other numbers that may be
used to identify honey or honey
products in the event the HTSUS
numbers change; this change has no
impact on the assessment rate.

The Board also proposed changes for
two additional sections of the Order.
Section 1212.71 of the Order would be
revised to change the length of time that
books and records are to be held from
two years to three years. This change is
proposed to conform with the Board’s
compliance procedures, which provides
that the Board conduct audit reviews
every three years. Section 1212.53 of the
Order would be revised to state that
exemptions from assessments for a
calendar year are effective on the date
approved by the Board. This change is
being made to clarify exemption
requirements. These changes will pose
no additional information collection
burden on honey first handlers and
importers.

Initial Regulatory Flexibility Act
Analysis

In accordance with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601-
612), AMS is required to examine the
impact of the proposed rule on small
entities. Accordingly, AMS has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened. The Small
Business Administration defines, in 13
CFR Part 121, small agricultural
producers as those having annual
receipts of no more than $750,000 and
small agricultural service firms (first
handlers and importers) as those having
annual receipts of no more than $7.0
million.

There are 661 importers and 42 first
handlers of honey and honey products
covered under the program. Seventeen
out of the 42 first handlers (40 percent)
and 21 out of the 661 importers (3
percent) accounted for 90 percent of the
assessments in their respective
categories. Total assessments for 2013
were $4.44 million, of which $1.12
million (25 percent) came from first
handlers and $3.32 million (75 percent)
was paid by importers. Dividing the
honey production value for 2013
reported by the National Agricultural
Statistics Service (NASS) of

$317,087,000 ! by the number of first
handlers (42) yields an average annual
producer revenue estimate of
$7,549,690. It is estimated that in 2013,
about 60 percent of the first handlers
handled less than $7 million worth of
honey and honey products. Based on
2013 Customs data, it is estimated that
90 percent of the importers shipped
more than $7 million worth of honey
and honey products.

This data can be used to compute an
estimate of average annual revenue from
honey sales from each of these
categories, which in turn helps to
estimate the number of large and small
first handlers and importers. As
mentioned above, 17 first handlers
account for 90 percent of the domestic
assessments. Multiplying first handler
assessments of $1,122,390 by 0.9 and
then dividing by 17 yields an average
annual assessment of $59,421 for the
first handlers in this category. With an
assessment rate of one cent per pound,
average quantity per first handler is
5.942 million pounds. Multiplying
5.942 million pounds by the NASS
average 2013 U.S. domestic price of
$2.12 per pound yields an average,
annual honey revenue per packer of
$12.60 million, which is well above the
SBA threshold of $7 million. Therefore
most of the 17 first handlers that pay 90
percent of the domestic assessments are
likely to be large firms according to the
SBA definition.

An equivalent computation can be
made for the 21 importers who paid 90
percent of the $3,321,408 in assessments
in 2013. Of the 21 importers, the average
assessment per importer was $142,346
and the average quantity was 14.235
million. For honey imports, the
equivalent of the season average price
for domestic honey is referred to as a
“unit value.” The unit value of $1.42
per pound is computed by dividing
annual imported honey value of $480.25
million pounds by average quantity of
337.05 million pounds (import data
from the U.S. Census Bureau).
Multiplying the $1.42 unit value by the
average quantity of 14.235 million
pounds yields average annual honey
revenue per importer figure of $20.21
million, nearly three times the SBA
threshold figure of $7 million for a large
firm. Therefore the majority of the 21
importers that pay 90 percent of the
assessments are large firms, according to
the SBA definition.

Comparable computations can be
made to determine the average 2013
honey revenue for the 25 first handlers
and 640 importers that paid 10 percent

1Honey, March 2014, USDA, National
Agricultural Statistics Service, p. 3.

of the assessments in the first handler
and importer categories. The first
handler and importer average annual
honey revenue figures are
approximately $960,000 and $75,000,
respectively, indicating that the vast
majority are small businesses (in terms
of honey sales), under the SBA large
business threshold of $7 million in
annual sales.

Based on the foregoing, the majority
of first handlers and importers may be
classified as small entities.

This proposed rule invites comments
on amending section 1212.52 of the
Order to increase the assessment rate
from $0.01 to $0.015 per pound (an
increase of $0.0025 per pound over a
two year period). The Order is
administered by the Board with
oversight by USDA. Under the program,
assessments are collected from first
handlers and importers and used for
research and promotion projects
designed to maintain and expand the
market for honey and honey products in
the United States and abroad.
Additional funds would enable the
Board to expand its production research
activities and promotional efforts. The
Board uses its health information in its
promotion messaging to help build
demand. Increasing demand would help
move the growing supply of honey and
honey products, which would benefit
producers, importers, first handlers, and
consumers. Authority for this action is
provided in section 1212.52(f) of the
Order and section 517 of the 1996 Act.

The Board also proposed changes for
two additional sections of the Order.
Section 1212.71 of the Order would be
revised to change the length of time that
books and records are to be held from
two years to three years. This change is
proposed to conform with the Board’s
compliance procedures, which instructs
the Board to conduct audit reviews
every three years. Section 1212.53 of the
Order would be revised to state that
exemptions from assessments for a
calendar year are effective on the date
approved by the Board. This change is
being made to clarify exemption
requirements. These changes pose no
additional information collection
burden on honey first handlers and
importers.

Regarding the economic impact of the
proposed rule on affected entities, this
action would increase the assessment
obligation on first handlers and
importers. While assessments impose
additional costs on first handlers and
importers, the costs are minimal and
uniform on all. The costs would also be
offset by the benefits derived from the
operation of the program. It is estimated
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that 42 first handlers and 661 importers
pay assessments under the program.

There has been one economic study
conducted since the Order’s inception
that evaluated the effectiveness of the
Board’s promotion program. The study
was conducted by Dr. Ronald M. Ward
at the University of Florida in 2014 and
titled “Honey Demand and the Impact
of the National Honey Board’s Generic
Promotion Program.” This study may be
obtained from http://
www.ams.usda.gov/. The 2014 study
included data from 1987 through 2012,
and evaluated the effectiveness of the
former Honey Research, Promotion, and
Consumer Information Order, and the
current honey marketing program. The
earlier honey program operated from
1986 through 2008, as a producer
program. The earlier program was
replaced in 2008 with the current
packer and importer program; producers
are no longer directly subject to the
mandatory assessment. Otherwise, the
two programs are similar, including the
administrative and operational
oversight.

The purpose of the economic study
was twofold: (1) To determine the
market implications of the Board’s
promotion program and (2) to determine
a return-on-investment (rate of return)
for the promotion activities conducted
by the Board.

To evaluate the effectiveness of the
Board’s domestic promotion activities,
econometric models were developed for
each of two distinct honey market
segments: Manufacturing (honey used as
an ingredient) and non-manufacturing
(table honey). The models measured the
impact of the Board’s annual promotion
expenditures while taking into account
the impact of other factors that
influence demand.

For the non-manufacturing model, the
other factors were domestic supplies of
honey, personal income, and the
historical support price for honey. For
the manufacturing model, the other
factors were the quantity of sugar used
in food manufacturing (as a proxy
measure of the overall demand for
sweeteners, including honey), and a
variable which captured the structural
change in the honey market that began
in 2007, when the market share of
honey imports began to increase
significantly. The manufacturing model
using Board expenditure lagged one
year because Board promotion
expenditure in the prior year was found
to have the most significant impact on
honey manufacturing demand in the
current year.

Due to differences in data availability,
the manufacturing model covered the
time period of 1965 through 2012 and

the non-manufacturing model spanned
1987 through 2012.

The econometric models used
statistical methods to analyze annual
data over these time periods and
measure how strongly the various honey
demand factors affect (a) the quantity of
honey as an ingredient (manufacturing
model) and (b) the price for table honey
(non-manufacturing model). In both
models, Board program expenditures
were found to have a positive and
statistically significant impact on
demand. The models had reasonably
strong explanatory power, with 80
percent of the variation in quantity
demanded explained by the
independent variables in the
manufacturing model, and 89 percent of
the variation in price explained by the
non-manufacturing model variables.

The return on investment (ROI) for
honey promotion was obtained by
dividing the increased value of honey
sales (for the two market segments
combined) by Board program
expenditures. The ROI for Board
programs for the period 1987 to 2012
was 14.12, meaning $14.12 in returns
(increased honey value) for every $1
spent on promotion. The results were
similar for 2008 through 2012, the
period covered by the new program
funded by honey first handlers and
importers.

An additional step in assessing
promotional program effectiveness was
to analyze the potential impact of
alternative honey promotion spending
levels. The two demand models were
used to simulate gains for various
percentages of actual 2012 promotional
expenditures. The results show a range
of increased honey demand impacts
from increased spending, depending on
alternative assumptions about the level
of honey price and honey quantity. The
simulation results suggest that a 50
percent increase in Board promotional
expenditure would yield an additional
$29 million in honey sales, if quantity
demanded increased, but prices stayed
the same. Alternatively, crop value
would increase $44 million if prices
went up but quantity stayed the same.
Returns on investment were 14 or
higher over this range of alternative
assumptions about market conditions.
These results were similar to the ROI
cited earlier. Focusing on 2012
illustrates the effectiveness of the
program under the funding mechanism
that began in 2008.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
and recordkeeping requirements that are
imposed by the Order have been
approved previously under OMB

control number 0581-0093. This
proposed rule would not result in a
change to the information collection and
recordkeeping requirements previously
approved and would impose no
additional reporting and recordkeeping
burden on honey first handlers and
importers.

As with all Federal promotion
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. Finally, USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this proposed rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

The Board has been considering an
increase in the assessment rate since
2011. The Board explored the need and
justification for an increase as well as
obtained feedback from the Board’s
stakeholders. Additionally, beginning
2011, the Board has done extensive
outreach to include presentations,
handouts, and industry meeting
attendance. As an alternative to an
assessment rate increase, the Board
considered cutting programs. The Board
reduced honey research in order to
maintain marketing programs and
considered cutting additional marketing
programs. However, after further
analysis, it was determined that
additional cuts would hurt the program.
Late 2013, the Board presented the
proposed assessment increase to the
various honey associations. Ultimately,
at its January 2014 meeting, the Board
unanimously recommended increasing
the assessment rate to $0.0125 per
pound for the first year (January 1
through December 31, 2015) and to
$0.015 per pound for the second year
and beyond (on and after January 1,
2016).

While USDA has performed this
initial RFA analysis regarding the
impact of the proposed rule on small
entities, in order to have as much data
as possible for a more comprehensive
analysis, we invite comments
concerning potential effects. USDA is
also requesting comments regarding the
number and size of entities covered
under the proposed Order.

While this proposed rule set forth
below has not received the approval of
USDA, it has been determined that it is
consistent with and would effectuate
the purposes of the 1996 Act.
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A 30-day comment period is provided
to allow interested persons to respond
to this proposal. Thirty days is deemed
appropriate because this action needs to
be in place as soon as possible so the
Board can begin to collect the additional
funds for research and promotional
activities designed to maintain and
expand the market for honey and honey
products in the United States and
abroad. All written comments received
in response to this proposed rule by the
date specified will be considered prior
to finalizing this action.

List of Subjects in 7 CFR Part 1212

Administrative practice and
procedure, Advertising, Consumer
information, Honey Packer and Importer
promotion, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, Part 1212, Chapter XI of Title
7 is proposed to be amended as follows:

PART 1212—HONEY PACKERS AND
IMPORTERS RESEARCH,
PROMOTION, CONSUMER
EDUCATION AND INDUSTRY
INFORMATION ORDER

m 1. The authority citation for 7 CFR
part 1212 continues to read as follows:

Authority: 7 U.S.C. 7411-7425; 7 U.S.C.
7401.
m 2.In § 1212.52, paragraphs (a), (b), (c),
(d) and (e) are revised to read as follows:

§1212.52 Assessments.

(a) The Board will cover its expenses
by levying in a manner prescribed by
the Secretary an assessment on first
handlers and importers. For the period
January 1 through December 31, 2015,
the assessment rate shall be $0.0125 per
pound of assessable honey and honey
products. On and after January 1, 2016,
the assessment rate shall be $0.015 per
pound of assessable honey and honey
products.

(b) Each first handler shall pay the
assessment to the Board on all
domestically produced honey or honey
products the first handler handles. A
producer shall pay the Board the
assessment on all honey or honey
products for which the producer is the
first handler.

(c) Each first handler responsible for
remitting assessments shall remit the
amounts due to the Board’s office on a
monthly basis no later than the fifteenth
day of the month following the month
in which the honey or honey products
were marketed.

(d) Each importer shall pay an
assessment to the Board on all honey or
honey products the importer imports

into the United States. An importer
shall pay the assessment to the Board
through the United States Customs and
Border Protection (Customs) when the
honey or honey products being assessed
enters the United States. If Customs
does not collect an assessment from an
importer, the importer is responsible for
paying the assessment to the Board.

(e) The import assessment
recommended by the Board and
approved by the Secretary shall be
uniformly applied to imported honey or
honey products that are identified as
HTS heading numbers 0409.00.00 and
2106.90.9988 by the Harmonized Tariff
Schedule of the United States or any
other numbers used to identify honey or
honey products.

* * * * *

m 3.In §1212.53, paragraph (d) is
revised to read as follows:

§1212.53 Exemption from assessment.

* * * * *

(d) Upon receipt of an application, the
Board shall determine whether an
exemption may be granted. The Board
will then issue, if deemed appropriate,

a certificate of exemption to each person
who is eligible to receive one. The
exemption is effective when approved
by the Board. It is the responsibility of
these persons to retain a copy of the
certificate of exemption.

* * * * *

m 4. Section 1212.71 is revised to read
as follows:

§1212.71 Books and records.

Each first handler and importer,
including those who are exempt under
this subpart, must maintain any books
and records necessary to carry out the
provisions of this part, and any
regulations issued under this part,
including the books and records
necessary to verify any required reports.
Books and records must be made
available during normal business hours
for inspection by the Board’s or
Secretary’s employees or agents. A first
handler or importer must maintain the
books and records for three years
beyond the fiscal period to which they
apply.

Dated: November 13, 2014.

Rex A. Barnes,

Associate Administrator.

[FR Doc. 2014-27253 Filed 11-17-14; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 79

[NPS-WASO-CR-16170; PPWOCRADIO,
PCUOORP14R50000]

RIN 1024-AE17
Curation of Federally-Owned and

Administered Archeological
Collections

AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SUMMARY: The National Park Service
proposes to amend the regulations for
the curation of federally-owned and
administered archeological collections
to establish definitions, standards, and
procedures to dispose of particular
material remains that are determined to
be of insufficient archaeological interest.
This rule would promote more efficient
and effective curation of these
archeological collections.

DATES: Comments must be received by
February 17, 2015.

ADDRESSES: You may submit comments,
identified by Regulation Identifier
Number (RIN) 1024-AE17, by any of the
following methods:

e Federal eRulemaking portal: http://
www.regulations.gov. Follow
instructions for submitting comments.

e Mail to: Stanley C. Bond,
Departmental Consulting Archeologist,
National Park Service, Docket No. 1024—
AE17, 1201 Eye Street NW., 7th Floor
(2275), Washington, DC 20005.

e Hand deliver to: Stanley C. Bond,
Departmental Consulting Archeologist,
1201 Eye Street NW., Room 760,
Washington, DC 20005.

Instructions: All submissions received
must include the agency name and
docket number or RIN for this
rulemaking.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
David A. Gadsby, Archeology Program,
National Park Service, 1201 Eye Street
NW., Washington, DC 20005, 202—-354—
2101, email: david gadsby@nps.gov.

SUPPLEMENTARY INFORMATION:
Background
Statutory Authority and Jurisdiction

The Archaeological Resources
Protection Act (ARPA; 16 U.S.C. 470aa—
mm) authorizes the Secretary of the
Interior to promulgate regulations for
the disposition of archaeological
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resources and other resources recovered
under the authority of ARPA, the
Reservoir Salvage Act (RSA; 16 U.S. C.
469-469c-2), as amended, and the
Antiquities Act (16 U.S.C. 431-433). In
addition, the National Historic
Preservation Act (NHPA; 16 U.S.C.
470a(a)(7) and 470h—4(a)) authorizes the
Secretary of the Interior to promulgate
regulations for the proper curation of
archeological collections created under
NHPA, RSA, and ARPA. The
Department of the Interior’s
Departmental Consulting Archeologist
(DCA), located in the National Park
Service (NPS), is responsible for
developing regulations concerning the
preservation of prehistoric and historic
material remains of archaeological
interest under ARPA, under the
Department of the Interior’s
Departmental Manual “Protection of the
Cultural Environment” (519 DM 2.3D).

Disposal of Particular Material Remains
From Archeological Collections

The regulations at 36 CFR Part 79
establish definitions, standards,
procedures, and guidelines to be
followed by Federal agencies to preserve
collections of prehistoric and historic
material remains and associated records
that generally include those resulting
from a prehistoric or historic resource
survey, excavation, or other study
conducted in connection with a Federal
action, assistance, license, or permit.

As currently written, 36 CFR Part 79
does not provide a process for Federal
agencies to dispose of particular
material remains from archeological
collections that, after rigorous
evaluation, are determined to have
insufficient archaeological interest.
Prehistoric or historic material remains
improperly disposed of could later be
rediscovered and misinterpreted by
unwitting archeologists or others as
evidence of activity in the distant past,
so it is important to delineate
appropriate methods of disposal. A
proposed rule to establish procedures to
discard particular material remains from
Federal collections was published in the
Federal Register in 1990 (55 FR 37670,
September 12, 1990). The NPS received
less than 10 sets of comments about the
proposed rule, but these comments
raised a variety of issues, including the
following:

e Lack of defined terms.

¢ Potential for future development of
archeological methods and theories that
could be applied to disposed material
remains.

¢ Qualifications of persons involved
in the procedure to recommend the
appropriateness of the decision to
discard.

¢ Need for more detail about
procedures to discard material remains.

o Need for procedures to determine a
“representative” sample of bulky, non-
diagnostic objects to be retained for
future research from material remains to
be discarded.

¢ Need for procedures to ensure that
the discard of material remains would
not create an artificial archeological site.

Due, in part, to the comments
received, a final rule for the 1990
proposed rule was never published.
Instead, the DCA decided to focus on
proper curation of federally-owned and
administered collections before the
option to dispose of any material
remains was introduced.

Proposed Rule

Based on renewed interest from
Federal agencies, the Department of the
Interior (DOI) now proposes new
sections 79.12 through 79.18, and
related amendments to sections 79.2
and 79.3 of 36 CFR Part 79, to establish
regulations to dispose of particular
material remains from federally-owned
and administered archeological
collections. This rule would establish
certain circumstances under which
specific procedures may be used to
dispose of material remains of
insufficient “archaeological interest,” as
this term is defined in 43 CFR 7.3(a)(1).
The term “material remains,” as defined
in section 79.4(1)(a) of this part, refers
to artifacts, objects, specimens, and
other physical evidence, including
human remains, of a historic or
prehistoric resource and of historic or
prehistoric cultures and lifeways. This
proposed rule would not affect any
material remains defined as “cultural
items” by the Native American Graves
Protection and Repatriation Act (25
U.S.C. 3001 et seq.), including human
remains, funerary objects, sacred
objects, or objects of cultural patrimony,
and subject to the provisions of that
statute. The Federal agency would be
responsible for ensuring that disposition
is conducted in accordance with the
proposed rule and 36 CFR 79.7,
“Methods to fund curatorial services.”

In addition to providing a mechanism
for appropriate and carefully considered
disposition, this rule would improve the
curation of federally-owned and
administered archeological collections,
including more effective space and cost
management. This proposed rule would
address many of the comments
submitted in 1990 by incorporating
independent advice and opinions
supplied by numerous experts that we
consulted while drafting the proposed
rule between 2005 and 2013.

This proposed rule was written with
the cooperation and consultation of the
following Federal agencies and bureaus:
Bureau of Indian Affairs (BIA), Bureau
of Land Management (BLM), Bureau of
Reclamation (BR), U.S. Fish and
Wildlife Service (FWS), U.S. Air Force
(USAF), U.S. Army Corps of Engineers
(USACE), U.S. Navy (USN), and U.S.
Forest Service (USFS). Each agency and
bureau provided a specialist in the
curation of archeological collections to
participate in an informal interagency
working group to provide expert advice
during the drafting of this proposed
rule.

Section-by-Section Analysis
Section 79.2 Authority

Paragraph 79.2(a) identifies the
authorities under which the regulations
in Part 79 are promulgated. The
proposed rule would streamline the
language and citations to these statutory
authorities.

Section 79.3 Applicability

Section 79.3 explains the applicability
of the regulations in Part 79. The
proposed rule would clarify the
applicability of these regulations by
explaining what constitutes federally-
owned and administered collections.
The proposed rule would clarify that
Part 79 applies to collections (i) that are
owned by the United States and for
which a Federal agency has practical
management authority, either directly or
indirectly, as a result of that ownership;
and (ii) that are not owned by the
United States but that are managed or
controlled by Federal agencies under
law.

This includes collections
administered directly by a Federal
agency or controlled by a Federal
agency through the terms of an
agreement, contract, or permit with a
non-Federal organization or entity that
is responsible for curation of a
collection. This also includes
collections for which a Federal agency
has administrative authority resulting
from authorized expenditures; and
situations in which the Federal
government has decision-making
authority over the collections granted to
it by law or regulation. For example, one
Federal agency might fund an
undertaking on land administered by
another Federal agency. In this case, any
material remains from such undertaking
would be administered by the agency
that recovered them.

Collections from Indian lands made
under ARPA are another example of
federally administered collections.
Federal agencies are not the owners of
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such collections. ARPA and its
implementing regulations give BIA the
authority to issue Permits for
Archeological Investigation (PAIs) for
Indian lands and the responsibility for
custody of those collections (25 CFR
Part 262). For example, Section 5 of
ARPA and 43 CFR 7.13(c) apply to
resources from both public and Indian
lands and discuss the authority to
exchange and dispose of resources.
Material remains collected under a PAI
are subject to the consent of the tribe or
Indian before disposal or transfer to a
curatorial facility through the BIA
permitting process. The fact that these
resources may be owned by a tribal or
Indian owner does not remove them
from Federal administration under
ARPA.

Section 79.12 Determining Which
Particular Material Remains are Eligible
for Disposal

Paragraph 79.12(a) would identify
which material remains from collections
may be disposed of under the proposed
rule. The terms “material remains” and
“collection,” as used in the proposed
rule, are defined in 36 CFR 79.4.
Paragraph 79.12(b) would identify
which material remains from collections
may not be disposed of under the
proposed rule. Paragraph 79.12(c)
would identify who may propose the
disposal of material remains from
collections. Individuals who propose
material remains for disposal should
have verifiable knowledge of those
particular material remains. The terms
“qualified museum professional,”
“repository,” and ‘“‘curatorial services,”
as used in the proposed rule, are
defined in 36 CFR 79.4. Paragraph
79.12(d) would clarify that the Federal
Agency Official, also defined in 36 CFR
79.4, is responsible for the disposition
of material remains. Paragraph 79.12(e)
would specify criteria to determine
when particular material remains may
be eligible for disposal because they are
of insufficient archaeological interest.
As defined in 43 CFR 7.3(a)(1), the term
“of archaeological interest”” means
capable of providing scientific or
humanistic understandings of past
human behavior, cultural adaptation,
and related topics. The criteria in the
proposed rule to determine which
material remains may be eligible for
disposal would distinguish particular
material remains that no longer have
those capabilities. The criteria would be
narrowly defined to ensure that material
remains of archaeological interest are
not disposed of inadvertently or
casually.

Section 79.13 Acceptable Methods for
Disposition of Particular Material
Remains

Section 79.13 would outline two
procedures by which Federal Agency
Officials may determine the methods of
disposing of particular material remains.
The first would apply to material
remains recovered from Indian lands,
while the second would apply to
material remains that are not from
Indian lands.

Paragraph (a) in §79.13 would
identify appropriate methods of
disposing of particular material remains
determined to be of insufficient
archaeological interest that have been
excavated or removed from Indian lands
after October 31, 1979. As defined in
ARPA (16 U.S. C. 470 bb(4)), the term
“Indian lands” means lands of Indian
tribes, or Indian individuals, which are
either held in trust by the United States
or are subject to a restriction against
alienation imposed by the United States,
except for any subsurface interests in
land not owned or controlled by an
Indian tribe or an Indian individual.
The proposed rule would require the
Federal Agency Official to offer to
return the material remains to the
Indian tribe or Indian individual from
whose lands the material remains were
excavated or removed under ARPA’s
custody regulations, 43 CFR 7.13(b), 36
CFR 296.13(b), 32 CFR 229.13(b), and 18
CFR 1312.13(b). The tribe or individual
may or may not choose to accept
custody of these material remains.
Determining the appropriate Indian
tribe or individual to be approached
about disposition would be made based
on existing documentation concerning
the location of the relevant archeology
site.

Paragraph (b) in §79.13 would
identify appropriate methods of
disposing of particular material remains
determined to be of insufficient
archaeological interest that were not
excavated or removed from Indian
lands. These material remains may be
transferred within the Federal agency;
transferred to another Federal agency;
conveyed to a suitable repository;
conveyed to a federally recognized
Indian tribe; conveyed to another
institution, such as a school or historical
society; or—if all of the other methods
of disposition are unacceptable—
destroyed. These methods were listed in
priority order in a draft of the proposed
rule sent to leaders of federally
recognized tribes in 2009. Based on
outreach to tribes in 2013, the methods
of disposal in the proposed rule are no
longer listed in priority order.

Section 79.14 Restrictions on
Disposition of Particular Material
Remains

Paragraph (a) in § 79.14 would
prohibit Federal employees or their
relatives from acquiring disposed
material remains or benefiting in any
way from a disposition.

Paragraph (b) in § 79.14 would
prohibit disposed material remains from
being traded, sold, bought, or bartered
as commercial goods.

Section 79.15 Final Determination on
Disposition of Particular Material
Remains

Section 79.15 would describe the
process that the Federal Agency Official
must follow in order to reach a final
determination of disposition of
particular material remains. It would
also clarify that any determination made
under this section must in no way affect
the Federal land manager’s obligations
under other applicable laws and
regulations. This section would require
the Federal Agency Official to do the
following:

e Verify that material remains are
appropriately documented through a
professional procedure approved by the
Federal agency that is consistent with
curatorial services as defined in
§79.4(b).

e Establish a collections advisory
committee to review proposed
dispositions of material remains.

e Retain a representative sample of
those material remains determined to be
overly redundant and not useful for
research.

e Retain all associated records in the
archeological collection as defined in
§79.4(a)(2).

¢ Notify appropriate entities of the
proposed disposition and solicit
comments on the proposal. If the
material remains proposed to be
disposed of are from a site on public
lands that has religious or cultural
importance to an Indian tribe or tribes,
the proposed rule would require that
these Indian tribes be notified of the
proposed disposition.

e Publish a notice of determination of
disposition in the Federal Register with
specific information that the Federal
Agency Official must include in this
notice and in the determination itself.

Section 79.16 Objecting to a
Determination of Disposition of
Particular Material Remains

This section would describe the
process for objecting to a determination
of disposition by requesting a review
from the DCA, and the process for
reaching a final determination of
disposition.
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Section 79.17 Timing of Disposition

Section 79.17 would prevent the
disposition of material remains until 30
days after the notice of determination of
disposition is published in the Federal
Register. If the Federal agency receives
an objection to the determination,
however, disposal would occur after the
Federal Agency Official’s notice of
decision on the objection and any
amendments are published in the
Federal Register.

Section 79.18 Administrative Record
of Disposition

Paragraph (a) would identify the types
of activities that must be documented in
the administrative record supporting the
Federal Agency Official’s final
determination to dispose of particular
material remains. This paragraph would
require that the administrative record
for a disposition of material remains be
made public upon request and would
require that the Federal agency review
and update the catalog and inventory
documents related to the disposal.

Compliance With Other Laws,
Executive Orders and Department
Policy. Regulatory Planning and
Review (Executive Orders 12866 and
13563)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs (OIRA) in the Office of
Management and Budget will review all
significant rules. OIRA has determined
that this rule is not significant.

Executive Order 13563 reaffirms the
principles of Executive Order 12866
while calling for improvements in the
nation’s regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. Executive
Order 13563 directs agencies to consider
regulatory approaches that reduce
burdens and maintain flexibility and
freedom of choice for the public where
these approaches are relevant, feasible,
and consistent with regulatory
objectives. Executive Order 13563
emphasizes further that regulations
must be based on the best available
science and that the rulemaking process
must allow for public participation and
an open exchange of ideas. We have
developed this rule in a manner
consistent with these requirements.

Regulatory Flexibility Act

This rule will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
This certification is based on
information contained in the economic

analyses found in the report entitled
“Cost-Benefit and Regulatory Flexibility
Analyses: Proposed Regulations on the
Curation of Federally-Owned and
Administered Archeological
Collections” that is available online at
http://www.nps.gov/archeology/tools/
laws/Regulatory Analyses 36 CFR
Part 79 12.pdf.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

(a) Does not have an annual effect on
the economy of $100 million or more.

(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, federal, state, or
local government agencies, or
geographic regions.

(c) Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

The rule relates to internal
administrative procedures and
management of government function. It
does not regulate external entities,
impose any costs on them, or eliminate
any procedures or functions that would
result in a loss of employment or
income on the part of the private sector.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on state, local, or
tribal governments or the private sector
of more than $100 million per year. This
rule does not have a significant or
unique effect on state, local or tribal
governments, or the private sector. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required. This rule produces no costs
outside of the Federal government and
does not create an additional burden on
state, local, or tribal governments, or the
private sector.

Takings (Executive Order 12630)

This rule does not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630. A takings implication
assessment is not required.

Federalism (Executive Order 13132)

Under the criteria in section 1 of
Executive Order 13132, this rule does
not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement. This rule does not regulate,
change, or otherwise affect the

relationship between Federal and state
governments. A federalism summary
impact statement is not required.

Civil Justice Reform (Executive Order
12988)

This rule complies with the
requirements of Executive Order 12988.
Specifically, this rule:

(a) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

(b) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

Paperwork Reduction Act (44 U.S.C.
3501 et seq.)

This proposed rule does not contain
collections of information that require
approval by the Office of Management
and Budget under the Paperwork
Reduction Act. This rule would not
impose recordkeeping or reporting
requirements on state, tribal, or local
governments; individuals; businesses; or
organizations. We may not conduct or
sponsor and you are not required to
respond to a collection of information
unless it displays a currently valid OMB
control number.

National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. A
detailed statement under the National
Environmental Policy Act of 1969
(NEPA) is not required because this rule
is covered by a categorical exclusion.
This rule is excluded from the
requirement to prepare a detailed
statement because it qualifies as a
regulation of an administrative and
procedural nature. (For further
information see 43 CFR 46.210(i)). This
rule does not involve any of the
extraordinary circumstances listed in 43
CFR 46.215 that would require further
analysis under NEPA.

Federal Advisory Committee Act

Intergovernmental consultation
recommended under this rule is exempt
from the Federal Advisory Committee
Act (FACA). This rule requires that
consultation with Indian tribes be
conducted between Federal officials and
elected tribal officers or their designated
employees acting in their official
capacities, who meet solely for the
purpose of exchanging views,
information, or advice related to the
management or implementation of this
rule. Consultation with tribes under this
rule thus meets the two-part test for an
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exemption from the FACA set out in the
Unfunded Mandates Reform Act of
1995, Public Law 104—4.

Consultation With Indian Tribes (E.O.
13175 and Departmental Policy)

The Department of the Interior strives
to strengthen its government-to-
government relationship with Indian
tribes through a commitment to consult
with Indian tribes and recognition of
their right to self-governance and tribal
sovereignty. We have evaluated this rule
under the Department’s consultation
policy and under the criteria in
Executive Order 13175 and have
identified direct effects on federally
recognized Indian tribes that will result
from this rule. We conducted outreach
to tribes and Native Hawaiian
Organizations, initiated consultation
through two letters to tribal leaders, and
conducted face-to-face consultation on
this proposed rule upon request.
Additional information regarding the
identified effects on Indian tribes and
these outreach and consultation efforts
is contained in a document entitled
“Consultation with Indian Tribes (E.O.
13175) regarding the proposed 36 CFR
79.12,” which is available at the
following Web site: http://www.nps.gov/
archeology/tools/laws/Tribal
Consultation_36 CFR Part 79 12.pdf.

Effects on the Energy Supply (E.O.
13211)

This rule is not a significant energy
action under the definition in Executive
Order 13211. A Statement of Energy
Effects is not required.

Clarity of This Regulation

We are required by Executive Orders
12866 (section 1(b)(12)), 12988 (section
3(b)(1)(B)), and 13563 (section 1(a)), and
by the Presidential Memorandum of
June 1, 1998, to write all rules in plain
language. This means that each rule we
publish must:

(a) Be logically organized;

(b) Use the active voice to address
readers directly;

(c) Use common, everyday words and
clear language rather than jargon;

(d) Be divided into short sections and
sentences; and

(e) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To better help us revise the
rule, your comments should be as
specific as possible. For example, you
should tell us the numbers of the
sections or paragraphs that you find
unclear, which paragraphs or sentences

are too long, the sections where you feel
lists or tables would be useful, etc.

Drafting Information. This proposed
rule was prepared by the office of the
Departmental Consulting Archeologist,
National Park Service, Washington, DC
with the able assistance of an informal
interagency working group. Terry Childs
(DOI) drafted the proposed rule and
served as chair of the group that
included Michael Hilton (USFS),
Thomas Lincoln (BR), Eugene Marino
(FWS), Kathleen McLaughlin (USN and
US Army), Emily Palus (BIA and BLM),
Christopher Pulliam (USACE), and
James Wilde (USAF). Marvin Keller and
Anna Pardo (BIA) and Rochelle Bennett
(BR) joined the working group in 2013.
David Gadsby (NPS) also joined the
group and provided administrative
oversight of the proposed rule. Carla
Mattix and Stephen Simpson of the
Department of the Interior’s Office of the
Solicitor provided legal guidance.

Public Participation

It is the policy of the Department of
the Interior, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit written comments regarding this
proposed rule by following the
instructions in the ADDRESSES section of
this document.

Public Availability of Comments

Before including your address, phone
number, email address, or other
personal identifying information in your
comment, be aware that your entire
comment—including your personally
identifiable information—may be made
publicly available at any time. While
you can ask in your comment to
withhold your personal identifiable
information from public view, we
cannot guarantee that we will be able to
do so.

List of Subjects in 36 CFR Part 79

Archives and records, Historic
preservation, Indians-lands, Museums,
Public lands.

In consideration of the foregoing, the
National Park Service proposes to
amend 36 CFR part 79 as set forth
below:

PART 79—CURATION OF FEDERALLY-
OWNED AND ADMINISTERED
ARCHAEOLOGICAL COLLECTIONS

m 1. The authority citation for part 79
continues to read as follows:

Authority: 16 U.S.C. 470aa—mm, 16 U.S.C.
470 et seq.

m 2. Sections 79.1 through 79.4 are
designated as subpart A under the
following heading:

Subpart A—Administrative Provisions

m 3.In §79.2, revise paragraph (a) to
read as follows:

§79.2 Authority

(a) The regulations in this part are
promulgated under 16 U.S.C. 470a(7)
which requires that the Secretary of the
Interior issue regulations ensuring that
significant prehistoric and historic
artifacts and associated records are
deposited in an institution with
adequate long-term curatorial services.
This requirement applies to artifacts and
associated records subject to the
National Historic Preservation Act (16
U.S.C. 470 et seq.), the Reservoir
Salvage Act (16 U.S.C. 469—469c), and
the Archaeological Resources Protection
Act (16 U.S.C. 470aa—mm).
* * * * *
m 4.In §79.3, in paragraph (a)
introductory text, add two sentences at
the end to read as follows:

§79.3 Applicability.

(a) * * * Such collections also
include those that are owned by the
United States and for which a federal
agency has practical management
authority, either directly or indirectly,
as a result of that ownership; and those
collections that are not owned by the
United States but that are managed or
controlled by a federal agency pursuant
to law. The collections described in this
paragraph are considered federally-
owned and administered for purposes of
this part.

* * * * *

m 5. Sections 79.5 through 79.9 are
designated subpart B under the
following heading:

Subpart B—Archeological Collections
Management

m 6. Section 79.10 is designated subpart
C under the following heading:

Subpart C—Public Access to and Use
of Collections

m 7. Section 79.11 is designated subpart
D under the following heading:

Subpart D—Inspections and
Inventories of Collections

m 8. Add subpart E to read as follows:

Subpart E—Disposition of Particular
Material Remains

Sec.
79.12 Determining which particular
material remains are eligible for disposal.
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79.13 Acceptable methods for disposition of
particular material remains.

79.14 Restrictions on disposition of
particular material remains.

79.15 Final determination on disposition of
particular material remains.

79.16 Objecting to a determination of
disposition of particular material
remains.

79.17 Timing of disposition.

79.18 Administrative record of disposition.

§79.12 Determining which particular
material remains are eligible for disposal.

(a) Which material remains are
eligible for disposal? In order to be
eligible for disposal, material remains
from collections must be:

(1) Archaeological resources, as
defined in 16 U.S.C. 470bb(1), or other
resources excavated and removed under
the Reservoir Salvage Act (16 U.S.C.
469-469c) or the Antiquities Act (16
U.S.C. 431-433); and

(2) Considered to be of insufficient
archaeological interest under the criteria
in paragraph (e) of this section, based on
the definition of ““of archaeological
interest” in 43 CFR 7.3(a)(1).

(b) Which material remains may not
be disposed of? The following material
remains from collections may not be
disposed of:

(1) Native American ‘“‘cultural items”
as defined in the Native American
Graves Protection and Repatriation Act
of 1990 (25 U.S.C. 3001(3)), since
disposition is governed by that Act and
its implementing regulations (43 CFR
10);

(2) Human remains;

(3) Material remains excavated and
removed from Indian lands on or before
October 31, 1979; and

(4) Material remains excavated and
removed from Indian lands under the
Antiquities Act (16 U.S.C. 431-433).

(c) Who may propose the disposal of
particular material remains? The
following individuals may propose the
disposal of particular material remains
from a collection:

(1) Agency staff members, including
archeologists, curators, and
conservators; and

(2) Qualified museum professionals
located in a repository that provides
curatorial services for a collection held
in that repository.

(d) Who is responsible for the disposal
of particular material remains? The
Federal Agency Official is responsible
for ensuring that particular material
remains are disposed of from collections
according to the requirements of this
part.

(e) When are particular material
remains considered to be of insufficient
archaeological interest? Particular
material remains are considered to be of

insufficient archaeological interest
when, on a case-by-case basis, at least
one qualified archeological or museum
professional with experience in the type
of material remains being evaluated
determines and documents that:

(1) Disposition of the material remains
will not negatively impact the overall
integrity of the original collection
recovered during the survey, excavation,
or other study of a prehistoric or historic
resource; and

(2) At least one of the following three
requirements—lack of provenience
information; lack of physical integrity;
or overly redundant and not useful for
research—are met:

(i) Lack of provenience information.
Lack of provenience information may be
established by one or more of the
following circumstances:

(A) The labels on the material remains
or the labels on the containers that hold
the material remains do not provide
adequate information to reliably
establish meaningful archeological
context for the material remains;

(B) The labels on the material remains
or the labels on the containers that hold
the material remains have been lost or
destroyed over time and cannot be
reconstructed through the associated
records; or

(C) The associated records of the
material remains have been lost or
destroyed and cannot be recovered after
a concerted effort to find them is
performed and documented.

(ii) Lack of physical integrity. Material
remains lack physical integrity when,
subsequent to recovery during the
survey, excavation, or other study of a
prehistoric or historic resource, the
material remains were irreparably
damaged through decay or
decomposition over time, or as a result
of a human-caused incident or a natural
disaster.

(iii) Overly redundant and not useful
for research. A determination that
material remains are overly redundant
and not useful for research must be
carefully considered. Archeological
context, research questions, and
research potential may vary based on
geography, time and culture period,
scientific or cultural significance, prior
analysis, and other factors. It is difficult
to predict if future analytical methods
will yield useful information about the
material remains proposed for disposal.
As aresult, a representative sample of
material remains that are determined to
be overly redundant and not useful for
research must be retained for curation,
as required by § 79.15(d).

§79.13 Acceptable methods for
disposition of particular material remains.

(a) Material remains excavated or
removed from Indian lands after
October 31, 1979, that are archaeological
resources under the Archaeological
Resources Protection Act (16 U.S.C.
470aa—mm) remain the property of the
Indian individual or Indian tribe having
rights of ownership over the resources.
Under the authority of 16 U.S.C. 470dd,
disposition of these material remains
that are determined to be of insufficient
archaeological interest under the criteria
in § 79.12(e) are subject to the consent
of the Indian individual or Indian tribe.
The Federal Agency Official must use
the following methods of disposal for
these material remains in the following
order:

(1) Return them to the Indian
individual or Indian tribe having rights
of ownership under the Archaeological
Resources Protection Act’s custody
regulations, 43 CFR 7.13(b), 36 CFR
296.13(b), 32 CFR 229.13(b), and 18 CFR
1312.13(b).

(2) If the Indian individual or Indian
tribe having rights of ownership does
not wish to accept them, the Federal
Agency Official may otherwise dispose
of the material remains using the
disposition methods in § 79.13(b) after
receiving written consent from the
Indian individual or Indian tribe having
rights of ownership.

(b) This paragraph applies to material
remains that are determined to be of
insufficient archaeological interest
under § 79.12(e) and that were
excavated or removed from lands that
are not Indian lands. The Federal
Agency Official may use any of the
following methods for disposal of the
material remains.

(1) Transfer to another Federal
agency.

(2) Convey to a suitable public or
tribal scientific or professional
repository as defined in § 79.4(j) of this

art.
P (3) Convey to a federally recognized
Indian tribe if the material remains were
excavated or removed from lands of
religious or cultural importance to that
tribe and were identified and
documented by a Federal land manager
under 43 CFR 7.7(b)(1).

(4) Convey to a federally recognized
Indian tribe from whose aboriginal
lands the material remains were
removed. Aboriginal occupation may be
documented by a final judgment of the
Indian Claims Commission or the
United States Court of Claims, or a
treaty, Act of Congress, or Executive
Order.

(5) Transfer within the Federal agency
for the purpose of education or
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interpretation, or convey to a suitable
institution to be used for public benefit
and education including, but not
limited to, local historical societies,
university or college departments, and
schools.

(6) If the Federal Agency Official
considers each of these prior methods
carefully and is still unable to find an
acceptable method of disposition, then
destruction may be considered. The
Federal Agency Official or their
designee must witness and document
the destruction, including through
photography or video.

§79.14 Restrictions on disposition of
particular material remains.

(a) Can Federal employees and their
relatives acquire disposed material
remains? No. Federal employees or their
relatives cannot acquire disposed
material remains (or a financial interest
therein) and must not appear to benefit
personally in any way from an action to
deaccession or dispose of archeological
material remains.

(b) Can disposed material remains be
regarded as commercial goods? No.
Disposed material remains may not be
traded, sold, bought, or bartered as
commercial goods.

§79.15 Final determination on disposition
of particular material remains.

The Federal Agency Official is
responsible for ensuring that the agency
disposes of material remains according
to the requirements of this part. A
determination made under this part in
no way affects the Federal land
manager’s obligations under other
applicable laws or regulations. The
Federal Agency Official must carry out
all of the following steps before making
a final determination that it is
appropriate to dispose of material
remains.

(a) The Federal Agency Official must
determine that the material remains are
eligible for disposal under the criteria in
§79.12(a), including a written
verification that no Native American
“cultural items” as defined in the
Native American Graves Protection and
Repatriation Act of 1990 (25 U.S.C.
3001(3)) are considered for disposal.

(b) The Federal Agency Official must
verify that the material remains are
appropriately documented through a
professional procedure approved by the
Federal agency that is consistent with
curatorial services, including
accessioning and cataloging, as defined
in § 79.4(b) of this part.

(c) The Federal Agency Official must
establish a collections advisory
committee of at least five members to
review proposed dispositions of

material remains and make
recommendations to the Federal Agency
Official about proposed dispositions
based on the adequacy of the
documentation addressing the
requirements in § 79.15(a) and (b) and
the appropriateness of the proposed
disposition.

(1) The collections advisory
committee must consist of qualified
employees from Federal agencies who
meet appropriate Professional
Qualification Standards set by the
Secretary of the Interior, and must
include the principal archeologist and
curator of the Federal agency that owns
or administers the material remains if
either of these two positions exists.

(2) Committee members must include
Federal employees with subject matter
or technical expertise. These employees
may include archeologists,
anthropologists, curators, and
conservators with expertise in historic,
prehistoric, or underwater material
remains.

(3) Committee members may include
or one or more members of a federally
recognized Indian tribe regularly
consulted by the Federal agency who
are elected tribal officers or their
designated employees acting in their
official capacities.

(4) The committee must have written
procedures, including terms of member
appointments and duration of the
committee, approved by the Federal
Agency Official to ensure all
recommendations of disposal are fair,
open, timely, and in the best interests of
the public.

(5) Federal employees or qualified
members of federally recognized Indian
tribes may be temporarily added to the
committee if its current members
determine that specific expertise is
needed on a case-by-case basis.

(6) Committee members or their
family members may not benefit
financially or in any other way from a
disposition of material remains.

(d) The Federal Agency Official must
retain a representative sample of those
material remains determined to be
overly redundant and not useful for
research.

(1) The size of the representative
sample must be large enough to permit
future analysis for research purposes.

(2) The method for establishing a
representative sample, including sample
size and typology, must be determined
by a qualified museum or archeological
professional with expertise in the type
of prehistoric or historic material
remains being sampled.

(3) The sampling method must be
well documented and consistent with

professional prehistoric or historic
archeological practice.

(e) The Federal Agency Official must
retain all associated records in the
archeological collection as defined in
§79.4(a)(2) of this part. A copy of the
original associated records must be
given to the recipient of any transferred
or conveyed items subject to the
restrictions stipulated in the
Archaeological Resources Protection Act
(16 U.S.C. 470hh(a)).

(f) The Federal Agency Official must
notify the entities listed in this
paragraph of the proposed disposition
and solicit comments on the proposal.
Notifications must be made in writing,
and must include a deadline for
submitting comments, in accordance
with procedures established by the
Federal agency. All written comments
must be reviewed and responded to by
the Federal Agency Official and the
collections advisory committee. Notice
must be given to the following:

(1) The State Historic Preservation
Officer from the state(s) where the
particular objects to be disposed were
recovered.

(2) The Tribal Historic Preservation
Officer (or other designated tribal
representative) from the tribal land(s)
where the particular objects to be
disposed were recovered.

(3) Federal, state, tribal, or local
agencies that were involved in the
recovery of the objects to be disposed.

(4) Universities, museums, scientific
institutions, and educational
institutions with an active department
of or program in archaeology or
anthropology that have interest in the
archaeology of the region from which
the objects to be disposed of were
recovered.

(5) Indian tribes that consider the land
to have religious or cultural importance,
if the material remains are from a site on
public lands that has religious or
cultural importance to Indian tribes
under 43 CFR 7.7(b)(1).

(6) Indian tribes from whose
aboriginal lands the material remains
were removed, if aboriginal occupation
has been documented by a final
judgment of the Indian Claims
Commission or the United States Court
of Claims, treaty, Act of Congress, or
Executive Order.

(g) The Federal Agency Official must,
after the comment period described in
§ 79.15(f) has expired, publish a notice
of determination of disposition in the
Federal Register.

(1) The notice published in the
Federal Register must include the
following:

(i) A general description of the
material remains to be disposed.
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(ii) The criteria used to determine that
the material remains are of insufficient
archaeological interest under § 79.12(e).

(iii) The method of disposal.

(iv) The name of the Federal Agency
Official or their designee as a point of
contact.

(v) An explanation of a person’s right
to object to the determination of
disposition under § 79.16 and the name
and address of the Department of the
Interior’s Departmental Consulting
Archeologist.

(2) The determination referenced by
the notice must include the following:

(i) A detailed list of the material
remains to be disposed, including a
description of each object, or lot of
objects if there are multiples of a
particular type, and a photograph of the
objects when appropriate.

(ii) The criteria used to determine that
the material remains are of insufficient
archaeological interest under § 79.12(e).

(iii) Justification of the method to be
used to dispose of the material remains
under §79.13.

(iv) Documentation that all of the
procedures in §§79.15 and 79.16 have
been met.

(v) The name of the recipient entity or
method of destruction, as appropriate.

(vi) The name of the Federal Agency
Official or their designee as a point of
contact.

(vii) Other conditions of transfer or
conveyance, as appropriate.

(viii) A statement that the
determination is a final agency action
under the Administrative Procedure Act
unless an objection is filed in
accordance with § 79.16.

§79.16 Objecting to a determination of
disposition of particular material remains.

Anyone may object to and request in
writing that the Departmental
Consulting Archeologist review a
Federal Agency Official’s determination
to dispose of material remains within 30
days of publication in the Federal
Register. The request must document
why the requester disagrees with the
Federal Agency Official’s determination
or the terms and conditions to be
applied to the disposal. The procedure
for objecting to a determination of
disposition is as follows:

(a) The request must be sent to the
Departmental Consulting Archeologist,
whose address must be published with
the notice of determination of
disposition in the Federal Register. The
Departmental Consulting Archeologist
must immediately forward a copy of the
request to the Federal Agency Official
who made the determination under
objection. The Federal Agency Official
must postpone the planned disposition

until the Departmental Consulting
Archeologist completes the requested
review.

(b) The Departmental Consulting
Archeologist must review the request,
the Federal Agency Official’s
determination, and its supporting
documentation.

(c) Within 60 days of receipt of the
request, the Departmental Consulting
Archeologist must transmit to the
Federal Agency Official a non-binding
recommendation for further
consideration.

(d) The Federal Agency Official must
consider the recommendation in making
a final determination. Within 60 days of
receipt of the recommendation, the
Federal Agency Official must respond to
the Departmental Consulting
Archeologist and the requester with a
final determination. The final
determination must include any
information on administrative appeal
rights required by internal agency
appeal procedures or a statement that
the final determination is a final agency
action under the Administrative
Procedure Act, as appropriate.

(e) The Federal Agency Official must
publish notice of the decision on the
objection and any amendments made to
the original determination of disposition
in the Federal Register.

§79.17 Timing of disposition.

Disposition will occur no sooner than
30 days after the notice of determination
of disposition is published in the
Federal Register under § 79.15(g). If the
Federal agency receives an objection
under § 79.16, however, disposal will
occur after the Federal Agency Official’s
notice of decision and any amendments
are published in the Federal Register
under § 79.16(e).

§79.18 Administrative record of
disposition.

(a) After the Federal Agency Official
has made a final determination of
disposition, he or she must document
the determination and retain the
administrative record as used in the
definition of associated records in
§ 79.4(a)(2), which must include:

(1) The professional evaluation of the
material remains, conducted under
§79.12(e) and § 79.15(b).

(2) The recommendations and
rationale of the collections advisory
committee provided in accordance with
§79.15(c).

(3) Notifications of the proposed
disposition under § 79.15(f); consent of
Indian individuals or tribes, if
applicable, under § 79.13(a); and
comments received from the parties
notified under § 79.15(f).

(4) Requests for review received by
the Departmental Consulting
Archeologist, the non-binding
recommendation of the Departmental
Consulting Archeologist, and the
response by the Federal Agency Official
to the Departmental Consulting
Archeologist and the requester, as
appropriate, under § 79.16.

(5) The disposition action with
specific information, including a
description and evaluation of objects;
the method of disposition and the
reason for the method chosen; names
and titles of persons initiating and
approving the disposition; date of
disposition; relevant accession and
catalog numbers; evidence of the receipt
for the return, transfer, or conveyance of
the material remains by the recipient
tribe, agency, repository, or institution,
including the title to the received
material remains, as appropriate;
photographic documentation, as
appropriate; and the name and location
of the recipient institution or entity, as
appropriate.

(6) A detailed inventory of the
reasonable and representative sample of
material remains retained, when the
larger proportion is disposed of because
it is overly redundant and not useful for
research.

(7) Other activities and decisions
pertaining to the disposition of the
material remains, such as conditions of
use after the disposition is completed,
as appropriate.

(b) The administrative record must be
made available to the public upon
request, unless the information or a
portion of it must be withheld under the
terms of the Freedom of Information Act
(5 U.S.C. 552) or the Archaeological
Resources Protection Act (16 U.S.C.
470hh). The latter restricts the
government’s ability to make sensitive
information, such as archeological site
location data, available to the public.

(c) After disposition, the accession
and catalog records must be reviewed
and amended through a procedure
established by the Federal agency. The
amendments must identify the material
remains that were deaccessioned and
disposed of, the date of disposition, and
the manner in which they were
disposed. The documentation prepared
under §§ 79.15 through 79.16 and
79.18(a) must be retained.

Dated: November 5, 2014.
Michael Bean,

Principal Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 2014-26839 Filed 11-17-14; 8:45 am]
BILLING CODE 4310-EJ-P
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POSTAL REGULATORY COMMISSION

39 CFR Part 3050
[Docket No. RM2015-5; Order No. 2246]
Periodic Reporting

AGENCY: Postal Regulatory Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission is noticing a
recent Postal Service filing concerning a
Proposed Rulemaking on Analytical
Principles Used in Periodic Reporting
(Proposal Twelve). This document
informs the public of the filing, invites
public comment, and takes other
administrative steps.

DATES: Comments are due: December 8,
2014. Reply Comments are due:
December 15, 2014.

ADDRESSES: Submit comments
electronically via the Commission’s
Filing Online system at http://
www.prc.gov. Those who cannot submit
comments electronically should contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section by
telephone for advice on filing
alternatives.

FOR FURTHER INFORMATION CONTACT:
David A. Trissell, General Counsel, at
202-789-6820.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction

II. Summary of Proposal

III. Initial Commission Action
IV. Ordering Paragraphs

I. Introduction

On November 7, 2014, the Postal
Service filed a petition pursuant to 39
CFR 3050.11 requesting that the
Commission initiate an informal
rulemaking proceeding to consider
changes to analytical principles relating
to periodic reports.? It identifies the
change filed in this docket as Proposal
Twelve: To Establish a Cost
Methodology for the Postal Service
Customer Care Centers. Id. Attachment
at 1. The Postal Service concurrently
filed public and non-public versions of
a supporting Excel spreadsheet, along
with an application for non-public
treatment for the sealed version.2

1Petition of the United States Postal Service for
the Initiation of a Proceeding to Consider Proposed
Changes in Analytical Principles (Proposal Twelve),
November 7, 2014 (Petition).

2Notice of Filing of USPS-RM2015-5/NP1 and
Application for Nonpublic Treatment, November 7,
2014 (collectively, Application). The Application
incorporates by reference the Application for Non-
Public Treatment of Materials contained in
Attachment Two to the December 27, 2013 United
States Postal Service Fiscal Year 2013 Annual

II. Summary of Proposal

Background. This proposal presents
changes in the costing methodology for
call centers due to a change in how
these centers are staffed. Previously, the
Postal Service outsourced call center
positions; recently, it brought these
positions in-house and converted them
to clerk craft positions. Petition,
Attachment at 1.

Costs associated with outsourced call
center activities have been included in
Cost Segment 16. Id. The Postal Service
proposes including the bulk of FY 2014
call center expenses in Cost Segment 3
on grounds that clerks performed the
bulk of call center work in FY 2014. Id.
It identifies existing Cost Segment 3.3,
Administrative Support and
Miscellaneous clerk costs, as the logical
choice for these costs because the
activities are similar in nature to the
activities of Claims and Inquiries clerks,
and proposes creating a new cost
component within Cost Segment 3.3
(Customer Care Centers, number 424).3
Id.

In terms of cost assignment, the Postal
Service proposes that costs associated
with specific inquiries relating to mail
products or special services (and a
proportionate share of clerk support
costs) be fully attributed to those
products. It proposes that costs
associated with inquiries not related to
products (such as ZIP Code inquiries) be
treated as institutional costs. Id. at 2.

The Postal Service asserts that
achieving the correct assignment of
institutional and attributable costs
requires several steps, states that a
public spreadsheet shows the specific
calculations, and provides a brief
explanation. Id. at 2-3.

Cost impacts. The Postal Service
estimates the FY 2014 clerk labor costs
for the call centers at approximately
$85.1 million. Id. at 1. It states that
under the proposed method,
approximately 56 percent of the accrued
call center costs would be treated as
attributable. Id. at 5. It provides an
illustration of the overall model and a
table showing how the estimated FY
2014 costs would be attributed and
distributed to products under the
proposed methodology. Id. at 5-7. The
table shows the impact in terms of unit
attributable costs for each market
dominant product. Id. at 6-7. The
impact on the specific competitive

Compliance Report. Application at 1. See 39 CFR
part 3007 for information on access to non-public
material.

3This proposal does not seek to change
established costing methods for contractor costs
associated with call centers that are included in
Cost Segment 16. Id.

products appears in the spreadsheet
filed under seal. Id. at 6.

II1. Initial Commission Action

The Commission establishes Docket
No. RM2015-5 for consideration of
matters raised by the Petition.
Additional information concerning the
Petition may be accessed via the
Commission’s Web site at http://
www.prc.gov. Interested persons may
submit comments on the Petition no
later than December 8, 2014. Reply
comments are due no later than
December 15, 2014. Pursuant to 39
U.S.C. 505, Cassie D’Souza is designated
as an officer of the Commission (Public
Representative) to represent the
interests of the general public in this
proceeding.

IV. Ordering Paragraphs

It is ordered:

1. The Commission establishes Docket
No. RM2015-5 for consideration of the
matters raised by the Petition of the
United States Postal Service for the
Initiation of a Proceeding to Consider
Proposed Changes in Analytical
Principles (Proposal Twelve), filed
November 7, 2014.

2. Comments are due no later than
December 8, 2014.

3. Reply comments are due no later
than December 15, 2014.

4, Pursuant to 39 U.S.C. 505, the
Commission appoints Cassie D’Souza to
serve as an officer of the Commission
(Public Representative) to represent the
interests of the general public in this
docket.

5. The Secretary shall arrange for
publication of this order in the Federal
Register.

By the Commission.
Shoshana M. Grove,
Secretary.
[FR Doc. 2014-27210 Filed 11-17-14; 8:45 am]
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SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
in part and disapprove in part the
November 17, 2011, State
Implementation Plan (SIP) submission,
provided by the Mississippi Department
of Environmental Quality (MDEQ) for
inclusion into the Mississippi SIP. This
proposal pertains to the Clean Air Act
(CAA or the Act) infrastructure
requirements for the 2008 Lead national
ambient air quality standards (NAAQS).
The CAA requires that each state adopt
and submit a SIP for the
implementation, maintenance, and
enforcement of each NAAQS
promulgated by EPA, which is
commonly referred to as an
“infrastructure” SIP. MDEQ certified
that the Mississippi SIP contains
provisions that ensure the 2008 Lead
NAAQS is implemented, enforced, and
maintained in Mississippi (hereafter
referred to as an “infrastructure SIP
submission”). With the exception of
provisions pertaining to prevention of
significant deterioration (PSD)
permitting and the state board majority
requirements respecting significant
portion of income, EPA is proposing to
determine that Mississippi’s
infrastructure SIP submission, provided
to EPA on November 17, 2011,
addresses the required infrastructure
elements for the 2008 Lead NAAQS.
DATES: Written comments must be
received on or before December 18,
2014.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2013-0270, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: R4-RDS@epa.gov.

3. Fax: (404) 562—9019.

4. Mail: “EPA-R04-0OAR-2013—
0270,” Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04-OAR-2013-
0270. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional

Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT: Zuri
Farngalo, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street
SW., Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9152.
Mr. Farngalo can be reached via
electronic mail at farngalo.zuri@
epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background

II. What elements are required under sections
110(a)(1) and (2)?

III. What is EPA’s approach to the review of
infrastructure SIP submissions?

IV. What is EPA’s analysis of how
Mississippi addressed the elements of
sections 110(a)(1) and (2) “infrastructure”
provisions?

V. Proposed Action

VI. Statutory and Executive Order Reviews

I. Background

On October 5, 1978, EPA promulgated
primary and secondary NAAQS for Lead
under section 109 of the Act. See 43 FR
46246. Both primary and secondary
standards were set at a level of 1.5
micrograms per cubic meter (ug/ms3),
measured as Lead in total suspended
particulate matter (Pb-TSP), not to be
exceeded by the maximum arithmetic
mean concentration averaged over a
calendar quarter. This standard was
based on the 1977 Air Quality Criteria
for Lead (USEPA, August 7, 1977). On
November 12, 2008 (75 FR 81126), EPA
issued a final rule to revise the primary
and secondary Lead NAAQS. The
revised primary and secondary Lead
NAAQS were revised to 0.15 ug/m3. By
statute, SIPs meeting the requirements
of sections 110(a)(1) and (2) are to be
submitted by states within three years
after promulgation of a new or revised
NAAQS. Sections 110(a)(1) and (2)
require states to address basic SIP
requirements, including emissions
inventories, monitoring, and modeling
to assure attainment and maintenance of
the NAAQS. States were required to
submit such SIPs to EPA no later than
October 15, 2011, for the 2008 Lead
NAAQS.1

1In these infrastructure SIP submissions states
generally certify evidence of compliance with
sections 110(a)(1) and (2) of the CAA through a
combination of state regulations and statutes, some
of which have been incorporated into the federally-
approved SIP. In addition, certain federally-
approved, non-SIP regulations may also be
appropriate for demonstrating compliance with

Continued
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Today’s action is proposing to
approve Mississippi’s infrastructure
submissions for the applicable
requirements of the 2008 Lead NAAQS,
with the exception of the PSD
permitting requirements for major
sources of sections 110(a)(2)(C), prong 3
of D(i) and (J) and the majority
requirements respecting significant
portion of income of section
110(a)(2)(E)(ii). With respect to
Mississippi’s infrastructure SIP
submission related to the provisions
pertaining to the PSD permitting
requirements for major sources of
sections 110(a)(2)(C), prong 3 of D(i) and
(), EPA is not proposing any action
today regarding these requirements.
EPA will act on these portions of the
submission in a separate action. With
respect to Mississippi’s infrastructure
SIP submission related to the majority
requirements respecting significant
portion of income of 110(a)(2)(E)(ii),
EPA is proposing to disapprove this
portion of Mississippi’s November 17,
2011 submission in today’s rulemaking.
For the aspects of Mississippi’s
infrastructure SIP submission proposed
for approval today, EPA is not
approving any specific rule, but rather
proposing that Mississippi’s already
approved SIP meets certain CAA
requirements.

II. What elements are required under
sections 110(a)(1) and (2)?

Section 110(a) of the CAA requires
states to submit SIPs to provide for the
implementation, maintenance, and
enforcement of a new or revised
NAAQS within three years following
the promulgation of such NAAQS, or
within such shorter period as EPA may
prescribe. Section 110(a) imposes the
obligation upon states to make a SIP
submission to EPA for a new or revised
NAAQS, but the contents of that
submission may vary depending upon
the facts and circumstances. In
particular, the data and analytical tools

sections 110(a)(1) and (2). Throughout this
rulemaking, unless otherwise indicated, the term
“Air Pollution Control (APC)” or “Section APC-S—
X” indicates that the cited regulation has been
approved into Mississippi’s federally-approved SIP.
The term “Mississippi Code” indicates cited
Mississippi state statutes, which are not a part of
the SIP unless otherwise indicated. Additionally,
since the time of Mississippi’s infrastructure SIP
submissions for the 2008 Lead NAAQS, the state’s
implementation plan and statutes and have been
recodified. In its original infrastructure SIP
submission, MDEQ refers to Mississippi Code Title
49 as “Appendix A-8.” However, Mississippi
supplemented its original infrastructure SIP
submission following this recodification, and as
such, updated the Mississippi Code reference to
“Appendix A-9” to reflect the most current
codification. Accordingly, EPA utilizes the
“Appendix A-9” reference throughout today’s
rulemaking.

available at the time the state develops
and submits the SIP for a new or revised
NAAQS affects the content of the
submission. The contents of such SIP
submissions may also vary depending
upon what provisions the state’s
existing SIP already contains. In the
case of the 2008 Lead NAAQS, states
typically have met the basic program
elements required in section 110(a)(2)
through earlier SIP submissions in
connection with the 1978 Lead NAAQS.

Section 110(a)(1) provides the
procedural and timing requirements for
SIPs. Section 110(a)(2) lists specific
elements that states must meet for
“infrastructure” SIP requirements
related to a newly established or revised
NAAQS. As mentioned above, these
requirements include SIP infrastructure
elements such as modeling, monitoring,
and emissions inventories that are
designed to assure attainment and
maintenance of the NAAQS. The
general requirements that are the subject
of EPA’s infrastructure SIP rulemaking
are listed below 2 and in EPA’s October
14, 2011, memorandum entitled
“Guidance on Infrastructure State
Implementation Plan (SIP) Elements
Required Under Sections 110(a)(1) and
110(a)(2) for the 2008 Lead (Pb) National
Ambient Air Quality Standards
(NAAQS)” (2011 Lead Infrastructure SIP
Guidance).

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

¢ 110(a)(2)(C): Program for
enforcement, Prevention of Significant
Deterioration (PSD) and new source
review (NSR).3

e 110(a)(2)(D): Interstate and
international transport provisions.

¢ 110(a)(2)(E): Adequate personnel,
funding, and authority.

e 110(a)(2)(F): Stationary source
monitoring and reporting.

¢ 110(a)(2)(G): Emergency episodes.

e 110(a)(2)(H): Future SIP revisions.

2Two elements identified in section 110(a)(2) are
not governed by the three year submission deadline
of section 110(a)(1) because SIPs incorporating
necessary local nonattainment area controls are not
due within three years after promulgation of a new
or revised NAAQS, but rather due at the time the
nonattainment area plan requirements are due
pursuant to section 172. These requirements are: (1)
Submissions required by section 110(a)(2)(C) to the
extent that subsection refers to a permit program as
required in part D Title I of the CAA, and (2)
submissions required by section 110(a)(2)(I) which
pertain to the nonattainment planning requirements
of part D, Title I of the CAA. Today’s proposed
rulemaking does not address infrastructure
elements related to section 110(a)(2)(I) or the
nonattainment planning requirements of
110(a)(2)(C).

3 This rulemaking only addresses requirements
for this element as they relate to attainment areas.

e 110(a)(2)(I): Nonattainment area
plan or plan revision under part D.4

e 110(a)(2)(]): Consultation with
government officials, public
notification, and PSD and visibility
protection.

e 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

III. What is EPA’s approach to the
review of infrastructure SIP
submissions?

EPA is acting upon the SIP
submission from Mississippi that
addresses the infrastructure
requirements of CAA sections 110(a)(1)
and 110(a)(2) for the Lead NAAQS. The
requirement for states to make a SIP
submission of this type arises out of
CAA section 110(a)(1). Pursuant to
section 110(a)(1), states must make SIP
submissions “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof),”” and
these SIP submissions are to provide for
the “implementation, maintenance, and
enforcement” of such NAAQS. The
statute directly imposes on states the
duty to make these SIP submissions,
and the requirement to make the
submissions is not conditioned upon
EPA’s taking any action other than
promulgating a new or revised NAAQS.
Section 110(a)(2) includes a list of
specific elements that “[e]ach such
plan” submission must address.

EPA has historically referred to these
SIP submissions made for the purpose
of satisfying the requirements of CAA
sections 110(a)(1) and 110(a)(2) as
“infrastructure SIP”’ submissions.
Although the term “infrastructure SIP”
does not appear in the CAA, EPA uses
the term to distinguish this particular
type of SIP submission from
submissions that are intended to satisfy
other SIP requirements under the CAA,
such as “nonattainment SIP” or
“attainment plan SIP” submissions to
address the nonattainment planning
requirements of part D of title I of the
CAA, “regional haze SIP” submissions
required by EPA rule to address the
visibility protection requirements of
CAA section 169A, and nonattainment
new source review permit program
submissions to address the permit
requirements of CAA, title I, part D.

Section 110(a)(1) addresses the timing
and general requirements for
infrastructure SIP submissions, and

4 As mentioned above, this element is not
relevant to today’s proposed rulemaking.
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section 110(a)(2) provides more details
concerning the required contents of
these submissions. The list of required
elements provided in section 110(a)(2)
contains a wide variety of disparate
provisions, some of which pertain to
required legal authority, some of which
pertain to required substantive program
provisions, and some of which pertain
to requirements for both authority and
substantive program provisions.5 EPA
therefore believes that while the timing
requirement in section 110(a)(1) is
unambiguous, some of the other
statutory provisions are ambiguous. In
particular, EPA believes that the list of
required elements for infrastructure SIP
submissions provided in section
110(a)(2) contains ambiguities
concerning what is required for
inclusion in an infrastructure SIP
submission.

The following examples of
ambiguities illustrate the need for EPA
to interpret some section 110(a)(1) and
section 110(a)(2) requirements with
respect to infrastructure SIP
submissions for a given new or revised
NAAQS. One example of ambiguity is
that section 110(a)(2) requires that
“each” SIP submission must meet the
list of requirements therein, while EPA
has long noted that this literal reading
of the statute is internally inconsistent
and would create a conflict with the
nonattainment provisions in part D of
title I of the Act, which specifically
address nonattainment SIP
requirements.® Section 110(a)(2)(I)
pertains to nonattainment SIP
requirements and part D addresses
when attainment plan SIP submissions
to address nonattainment area
requirements are due. For example,
section 172(b) requires EPA to establish
a schedule for submission of such plans
for certain pollutants when the
Administrator promulgates the
designation of an area as nonattainment,
and section 107(d)(1)(B) allows up to
two years, or in some cases three years,
for such designations to be

5For example: Section 110(a)(2)(E)(i) provides
that states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a SIP-approved program to
address certain sources as required by part C of title
I of the CAA; and section 110(a)(2)(G) provides that
states must have legal authority to address
emergencies as well as contingency plans that are
triggered in the event of such emergencies.

6 See, e.g., “Rule To Reduce Interstate Transport
of Fine Particulate Matter and Ozone (Clean Air
Interstate Rule); Revisions to Acid Rain Program;
Revisions to the NOx SIP Call; Final Rule,” 70 FR
25162, at 25163—-65 (May 12, 2005) (explaining
relationship between timing requirement of section
110(a)(2)(D) versus section 110(a)(2)(I)).

promulgated.” This ambiguity illustrates
that rather than apply all the stated
requirements of section 110(a)(2) in a
strict literal sense, EPA must determine
which provisions of section 110(a)(2)
are applicable for a particular
infrastructure SIP submission.

Another example of ambiguity within
sections 110(a)(1) and 110(a)(2) with
respect to infrastructure SIPs pertains to
whether states must meet all of the
infrastructure SIP requirements in a
single SIP submission, and whether EPA
must act upon such SIP submission in
a single action. Although section
110(a)(1) directs states to submit “a
plan” to meet these requirements, EPA
interprets the CAA to allow states to
make multiple SIP submissions
separately addressing infrastructure SIP
elements for the same NAAQS. If states
elect to make such multiple SIP
submissions to meet the infrastructure
SIP requirements, EPA can elect to act
on such submissions either individually
or in a larger combined action.®
Similarly, EPA interprets the CAA to
allow it to take action on the individual
parts of one larger, comprehensive
infrastructure SIP submission for a
given NAAQS without concurrent
action on the entire submission. For
example, EPA has sometimes elected to
act at different times on various
elements and sub-elements of the same
infrastructure SIP submission.?

7EPA notes that this ambiguity within section
110(a)(2) is heightened by the fact that various
subparts of part D set specific dates for submission
of certain types of SIP submissions in designated
nonattainment areas for various pollutants. Note,
e.g., that section 182(a)(1) provides specific dates
for submission of emissions inventories for the
ozone NAAQS. Some of these specific dates are
necessarily later than three years after promulgation
of the new or revised NAAQS.

8 See, e.g., “Approval and Promulgation of
Implementation Plans; New Mexico; Revisions to
the New Source Review (NSR) State
Implementation Plan (SIP); Prevention of
Significant Deterioration (PSD) and Nonattainment
New Source Review (NNSR) Permitting,” 78 FR
4339 (January 22, 2013) (EPA’s final action
approving the structural PSD elements of the New
Mexico SIP submitted by the State separately to
meet the requirements of EPA’s 2008 PM, s NSR
rule), and “Approval and Promulgation of Air
Quality Implementation Plans; New Mexico;
Infrastructure and Interstate Transport
Requirements for the 2006 PM» s NAAQS,” (78 FR
4337) (January 22, 2013) (EPA’s final action on the
infrastructure SIP for the 2006 PM, s NAAQS).

90n December 14, 2007, the State of Tennessee,
through the Tennessee Department of Environment
and Conservation, made a SIP revision to EPA
demonstrating that the State meets the requirements
of sections 110(a)(1) and (2). EPA proposed action
for infrastructure SIP elements (C) and (J) on
January 23, 2012 (77 FR 3213) and took final action
on March 14, 2012 (77 FR 14976). On April 16,
2012 (77 FR 22533) and July 23, 2012 (77 FR
42997), EPA took separate proposed and final
actions on all other section 110(a)(2) infrastructure
SIP elements of Tennessee’s December 14, 2007
submittal.

Ambiguities within sections 110(a)(1)
and 110(a)(2) may also arise with
respect to infrastructure SIP submission
requirements for different NAAQS.
Thus, EPA notes that not every element
of section 110(a)(2) would be relevant,
or as relevant, or relevant in the same
way, for each new or revised NAAQS.
The states’ attendant infrastructure SIP
submissions for each NAAQS therefore
could be different. For example, the
monitoring requirements that a state
might need to meet in its infrastructure
SIP submission for purposes of section
110(a)(2)(B) could be very different for
different pollutants because the content
and scope of a state’s infrastructure SIP
submission to meet this element might
be very different for an entirely new
NAAQS than for a minor revision to an
existing NAAQS.10

EPA notes that interpretation of
section 110(a)(2) is also necessary when
EPA reviews other types of SIP
submissions required under the CAA.
Therefore, as with infrastructure SIP
submissions, EPA also has to identify
and interpret the relevant elements of
section 110(a)(2) that logically apply to
these other types of SIP submissions.
For example, section 172(c)(7) requires
that attainment plan SIP submissions
required by part D have to meet the
“applicable requirements”’ of section
110(a)(2). Thus, for example, attainment
plan SIP submissions must meet the
requirements of section 110(a)(2)(A)
regarding enforceable emission limits
and control measures and section
110(a)(2)(E)(i) regarding air agency
resources and authority. By contrast, it
is clear that attainment plan SIP
submissions required by part D would
not need to meet the portion of section
110(a)(2)(C) that pertains to the PSD
program required in part C of title I of
the CAA, because PSD does not apply
to a pollutant for which an area is
designated nonattainment and thus
subject to part D planning requirements.
As this example illustrates, each type of
SIP submission may implicate some
elements of section 110(a)(2) but not
others.

Given the potential for ambiguity in
some of the statutory language of section
110(a)(1) and section 110(a)(2), EPA
believes that it is appropriate to
interpret the ambiguous portions of
section 110(a)(1) and section 110(a)(2)
in the context of acting on a particular
SIP submission. In other words, EPA
assumes that Congress could not have
intended that each and every SIP

10 For example, implementation of the 1997 PM, s
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.



68652

Federal Register/Vol.

79, No. 222/Tuesday, November 18, 2014 /Proposed Rules

submission, regardless of the NAAQS in
question or the history of SIP
development for the relevant pollutant,
would meet each of the requirements, or
meet each of them in the same way.
Therefore, EPA has adopted an
approach under which it reviews
infrastructure SIP submissions against
the list of elements in section 110(a)(2),
but only to the extent each element
applies for that particular NAAQS.
Historically, EPA has elected to use
guidance documents to make
recommendations to states for
infrastructure SIPs, in some cases
conveying needed interpretations on
newly arising issues and in some cases
conveying interpretations that have
already been developed and applied to
individual SIP submissions for
particular elements.1* EPA issued the
2011 Lead Infrastructure SIP
Guidance 12 to provide states with up-to-
date guidance for Lead infrastructure
SIPs. Within this guidance, EPA
describes the duty of states to make
infrastructure SIP submissions to meet
basic structural SIP requirements within
three years of promulgation of a new or
revised NAAQS. EPA also made
recommendations about many specific
subsections of section 110(a)(2) that are
relevant in the context of infrastructure
SIP submissions. The guidance also
discusses the substantively important
issues that are germane to certain
subsections of section 110(a)(2).
Significantly, EPA interprets sections
110(a)(1) and 110(a)(2) such that
infrastructure SIP submissions need to
address certain issues and need not
address others. Accordingly, EPA
reviews each infrastructure SIP
submission for compliance with the
applicable statutory provisions of
section 110(a)(2), as appropriate.13

11EPA notes, however, that nothing in the CAA
requires EPA to provide guidance or to promulgate
regulations for infrastructure SIP submissions. The
CAA directly applies to states and requires the
submission of infrastructure SIP submissions,
regardless of whether or not EPA provides guidance
or regulations pertaining to such submissions. EPA
elects to issue such guidance in order to assist
states, as appropriate.

12 ““Guidance on Infrastructure State
Implementation Plan (SIP) Elements Required
under Clean Air Act Sections 110(a)(1) and
110(a)(2) for the 2008 Lead (Pb) National Ambient
Air Quality Standards (NAAQS),” Memorandum
from Stephen D. Page, October 14, 2011.

13 Although not intended to provide guidance for
purposes of infrastructure SIP submissions for the
2008 Lead NAAQS, EPA notes, that following the
2011 Lead Infrastructure SIP Guidance, EPA issued
the “Guidance on Infrastructure State
Implementation Plan (SIP) Elements under Clean
Air Act Sections 110(a)(1) and 110(a)(2).”
Memorandum from Stephen D. Page, September 13,
2013. This 2013 guidance provides
recommendations for air agencies’ development and
the EPA’s review of infrastructure SIPs for the 2008
ozone primary and secondary NAAQS, the 2010

EPA’s approach to review of
infrastructure SIP submissions is to
identify the CAA requirements that are
logically applicable to that submission.
EPA believes that this approach to the
review of a particular infrastructure SIP
submission is appropriate, because it
would not be reasonable to read the
general requirements of section
110(a)(1) and the list of elements in
110(a)(2) as requiring review of each
and every provision of a state’s existing
SIP against all requirements in the CAA
and EPA regulations merely for
purposes of assuring that the state in
question has the basic structural
elements for a functioning SIP for a new
or revised NAAQS. Because SIPs have
grown by accretion over the decades as
statutory and regulatory requirements
under the CAA have evolved, they may
include some outmoded provisions and
historical artifacts. These provisions,
while not fully up to date, nevertheless
may not pose a significant problem for
the purposes of “implementation,
maintenance, and enforcement” of a
new or revised NAAQS when EPA
evaluates adequacy of the infrastructure
SIP submission. EPA believes that a
better approach is for states and EPA to
focus attention on those elements of
section 110(a)(2) of the CAA most likely
to warrant a specific SIP revision due to
the promulgation of a new or revised
NAAQS or other factors.

Finally, EPA believes that its
approach with respect to infrastructure
SIP requirements is based on a
reasonable reading of sections 110(a)(1)
and 110(a)(2) because the CAA provides
other avenues and mechanisms to
address specific substantive deficiencies
in existing SIPs. These other statutory
tools allow EPA to take appropriately
tailored action, depending upon the
nature and severity of the alleged SIP
deficiency. Section 110(k)(5) authorizes
EPA to issue a ““SIP call” whenever the
Agency determines that a state’s SIP is
substantially inadequate to attain or
maintain the NAAQS, to mitigate
interstate transport, or to otherwise
comply with the CAA.1# Section
110(k)(6) authorizes EPA to correct
errors in past actions, such as past

primary nitrogen dioxide (NO») NAAQS, the 2010
primary sulfur dioxide (SO;) NAAQS, and the 2012
primary fine particulate matter (PM,.s) NAAQS, as
well as infrastructure SIPs for new or revised
NAAQS promulgated in the future.

14 For example, EPA issued a SIP call to Utah to
address specific existing SIP deficiencies related to
the treatment of excess emissions during SSM
events. See “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revisions,” 74 FR 21639
(April 18, 2011).

approvals of SIP submissions.®
Significantly, EPA’s determination that
an action on a state’s infrastructure SIP
submission is not the appropriate time
and place to address all potential
existing SIP deficiencies does not
preclude EPA’s subsequent reliance on
provisions in section 110(a)(2) as part of
the basis for action to correct those
deficiencies at a later time. For example,
although it may not be appropriate to
require a state to eliminate all existing
inappropriate director’s discretion
provisions in the course of acting on an
infrastructure SIP submission, EPA
believes that section 110(a)(2)(A) may be
among the statutory bases that EPA
relies upon in the course of addressing
such deficiency in a subsequent
action.6

IV. What is EPA’s analysis of how
Mississippi addressed the elements of
sections 110(a)(1) and (2)
“infrastructure” provisions?

The Mississippi infrastructure
submission addresses the provisions of
sections 110(a)(1) and (2) as described
below.

1. 110(a)(2)(A): Emission limits and
other control measures: Mississippi’s
infrastructure SIP submission provides
an overview of the provisions of the
Mississippi Air Pollution Control (APC)
regulations relevant to air quality
control. Mississippi Code Title 49,
Section 49-17-17(h) (Appendix A—9)
and Sections APC-S—1—Air Emission
Regulations for the Prevention,
Abatement, and Control of Air
Contaminants, and APC-S-3—
Regulations for the Prevention of Air
Pollution Emergency Episodes, provide
the MDEQ with the authority to adopt,
modify, or repeal ambient air quality
standards and emission standards for
the state under such conditions as the
Mississippi Commission on

15 EPA has used this authority to correct errors in
past actions on SIP submissions related to PSD
programs. See “Limitation of Approval of
Prevention of Significant Deterioration Provisions
Concerning Greenhouse Gas Emitting-Sources in
State Implementation Plans; Final Rule,” 75 FR
82536 (December 30, 2010). EPA has previously
used its authority under CAA section 110(k)(6) to
remove numerous other SIP provisions that the
Agency determined it had approved in error. See,
e.g., 61 FR 38664 (July 25, 1996) and 62 FR 34641
(June 27, 1997) (corrections to American Samoa,
Arizona, California, Hawaii, and Nevada SIPs); 69
FR 67062 (November 16, 2004) (corrections to
California SIP); and 74 FR 57051 (November 3,
2009) (corrections to Arizona and Nevada SIPs).

16 See, e.g., EPA’s disapproval of a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., 75 FR 42342 at 42344
(July 21, 2010) (proposed disapproval of director’s
discretion provisions); 76 FR 4540 (Jan. 26, 2011)
(final disapproval of such provisions).
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Environmental Quality (Commission)
may prescribe for the prevention,
control, and abatement of pollution.
EPA has made the preliminary
determination that the above provisions
and Mississippi’s practices are adequate
to protect the 2008 Lead NAAQS in the
State.

In this action, EPA is not proposing to
approve or disapprove any existing
State provisions with regard to excess
emissions during SSM of operations at
a facility. EPA believes that a number of
states have SSM provisions which are
contrary to the CAA and existing EPA
guidance, ““State Implementation Plans:
Policy Regarding Excess Emissions
During Malfunctions, Startup, and
Shutdown” (September 20, 1999), and
the Agency plans to address such state
regulations in the future.17 In the
meantime, EPA encourages any state
having a deficient SSM provision to take
steps to correct it as soon as possible.

Additionally, in this action, EPA is
not proposing to approve or disapprove
any existing State rules with regard to
director’s discretion or variance
provisions. EPA believes that a number
of states have such provisions which are
contrary to the CAA and existing EPA
guidance (52 FR 45109 (November 24,
1987)), and the Agency plans to take
action in the future to address such state
regulations. In the meantime, EPA
encourages any state having a director’s
discretion or variance provision which
is contrary to the CAA and EPA
guidance to take steps to correct the
deficiency as soon as possible.

2.110(a)(2)(B): Ambient air quality
monitoring/data system: SIPs are
required to provide for the
establishment and operation of ambient
air quality monitors, the compilation
and analysis of ambient air quality data,
and the submission of these data to EPA
upon request. Mississippi Code Title 49,
Section 49-17-17(g) (Appendix A-9),
provides MDEQ with the necessary
statutory authority to collect and
disseminate information relating to air
quality and pollution and the
prevention, control, supervision, and
abatement thereof. Annually, States
develop and submit to EPA for approval
statewide ambient monitoring network
plans consistent with the requirements
of 40 CFR Parts 50, 53, and 58. The
annual network plan involves an
evaluation of any proposed changes to

17 On February 22, 2013, EPA published a
proposed action in the Federal Register entitled,
“State Implementation Plans: Response to Petition
for Rulemaking; Findings of Substantial
Inadequacy; and SIP Calls to Amend Provisions
Applying to Excess Emissions During Periods of
Startup, Shutdown, and Malfunction; Proposed
Rule.” 78 FR 12459.

the monitoring network, includes the
annual ambient monitoring network
design plan and a certified evaluation of
the agency’s ambient monitors and
auxiliary support equipment.?8 On June
26, 2013 with an addendum on August
27, 2013, Mississippi submitted its
monitoring network plan to EPA, which
was approved on November 22, 2013.
Mississippi’s approved monitoring
network plan can be accessed at
www.regulations.gov using Docket ID
No. EPA-R04-OAR-2013-0270. EPA
has made the preliminary determination
that Mississippi’s SIP and practices are
adequate for the ambient air quality
monitoring and data system
requirements related to the 2008 Lead
NAAQS.

3.110(a)(2)(C): Program for
enforcement, prevention of significant
deterioration (PSD) and new source
review (NSR): In this action, EPA is
proposing to approve Mississippi’s
infrastructure SIP submission for the
2008 Lead NAAQS with respect to the
general requirement in section
110(a)(2)(C) to include a program in the
SIP that provides for enforcement of
emission limits and control measures,
the regulation of minor sources and
modifications, and the enforcement of
oxides of nitrogen (NOx) and volatile
organic compounds (VOCs) emission
limits to assist in the protection of air
quality in nonattainment, attainment or
unclassifiable areas. To meet these
obligations, Sections APC-S—5—
Mississippi Regulations for the
Prevention of Significant Deterioration
of Air Quality and APC-S—2—Permit
Regulation for the Construction and/or
Operation of Air Emissions Equipment,
both of which pertain to the
construction of any new major
stationary source or any project at an
existing major stationary source in an
area designated as attainment or
unclassifiable.

Enforcement: MDEQ’s above-
described, SIP-approved regulations
provide for enforcement of VOC and
NOx emission limits and control
measures and construction permitting
for new or modified stationary sources.

Preconstruction PSD permitting for
major sources: With respect to
Mississippi’s infrastructure SIP
submission related to the
preconstruction PSD permitting
requirements for major sources of
section 110(a)(2)(C), EPA is not
proposing any action today regarding
these requirements and instead will act

18 On occasion, proposed changes to the
monitoring network are evaluated outside of the
network plan approval process in accordance with
40 CFR Part 58.

on this portion of the submission in a
separate action.

Regulation of minor sources and
modifications: Section 110(a)(2)(C) also
requires the SIP to include provisions
that govern the minor source pre-
construction program that regulates
emissions of the 2008 Lead NAAQS.
Mississippi has a SIP-approved minor
NSR permitting program at APC-S-2, I.
D—Permitting Requirements that
regulates the preconstruction permitting
of modifications and construction of
minor stationary sources.

EPA has made the preliminary
determination that Mississippi’s SIP and
practices are adequate for enforcement
of control measures and regulation of
minor sources and modifications related
to the Lead NAAQS.

4. 110(a)(2)(D)(i) and (ii): Interstate
and international transport provisions:
Section 110(a)(2)(D)(i) has two
components; 110(a)(2)(D)(i)(I) and
110(a)(2)(D)(II). Each of these
components have two subparts resulting
in four distinct components, commonly
referred to as “prongs,” that must be
addressed in infrastructure SIP
submissions. The first two prongs,
which are codified in section
110(a)(2)(D)()(I), are provisions that
prohibit any source or other type of
emissions activity in one state from
contributing significantly to
nonattainment of the NAAQS in another
state (“prong 1”), and interfering with
maintenance of the NAAQS in another
state (“prong 2”). The third and fourth
prongs, which are codified in section
110(a)(2)(D)(i)(I1), are provisions that
prohibit emissions activity in one state
interfering with measures required to
prevent significant deterioration of air
quality in another state (‘“prong 3”), or
to protect visibility in another state
(““prong 4”’). Section 110(a)(2)(D)(ii)
requires SIPs to include provisions
insuring compliance with sections 115
and 126 of the Act, relating to interstate
and international pollution abatement.

110(a)(2)(D)(i)(I)—prongs 1 and 2:
Section 110(a)(2)(D)(i) requires
infrastructure SIP submissions to
include provisions prohibiting any
source or other type of emissions
activity in one state from contributing
significantly to nonattainment in, or
interfering with maintenance of the
NAAQS in another state. The physical
properties of lead prevent lead emission
from experiencing that same travel or
formation phenomena as PM; s and
ozone for interstate transport as outlined
in prongs 1 and 2. More specifically,
there is a sharp decrease in lead
concentrations, at least in the coarse
fraction, as the distance from a lead
source increases. EPA believes that the
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requirements of prongs 1 and 2 can be
satisfied through a state’s assessment as
to whether a lead source located within
its State in close proximity to a state
border has emissions that contribute
significantly to the nonattainment or
interfere with maintenance of the
NAAQS in the neighboring state. For
example, EPA’s experience with the
initial Lead designations suggest that
sources that emit less than 0.5 tpy
generally appear unlikely to contribute
significantly to the nonattainment in
another state.19 Mississippi has no Lead
sources that have emissions of Lead
over 0.5 tons per year (tpy). Therefore,
EPA has made the preliminary
determination that Mississippi’s SIP
meets the requirements of section
110(a)(2)(D)E)(1).

110(a)(2)(D)(i)(I)—prong 3: With
respect to Mississippi’s infrastructure
SIP submission related to the
preconstruction PSD permitting
requirements for major sources of
section 110(a)(2)(D)@{)(I), EPA is not
proposing any action today regarding
these requirements and instead will act
on this portion of the submission in a
separate action.

110(a)(2)(D)(1)(II)—prong 4: With
regard to section 110(a)(2)(D)(i)(II), the
visibility sub-element, referred to as
prong 4, significant impacts from lead
emissions from stationary sources are
expected to be limited to short distances
from the source. The 2011 Lead
Infrastructure SIP Guidance notes that it
is anticipated that lead emissions will
contribute only negligibly to visibility
impairment in Class I areas. Lead
stationary sources in Mississippi are
located distances from Class I areas such
that visibility impacts are negligible.
Mississippi’s infrastructure SIP
submittal cites its SIP revision regarding
the Regional Haze Program
Requirements (Appendix R) to satisfy its
obligations under prong 4 of section
110(a)(2)(D)(i). Mississippi also notes
that the States does not have any lead
sources with emissions equal to or
greater than 0.5 tons per year. Therefore,
EPA has preliminarily determined that
the Mississippi SIP meets the relevant
visibility requirements of prong 4 of
section 110(a)(2)(D)(@).

110(a)(2)(D)(ii): Interstate and
International transport provisions:
Section APC-S—2—Permit Regulations
for the Construction and/or Operation of
Air Emissions Equipment, provides how
MDEQ will notify neighboring states of
potential impacts from new or modified

19EPA’s experience also suggests that sources
located more than two miles from the state border
generally appear unlikely to contribute significantly
to the nonattainment in another state.

sources consistent with the
requirements of 40 CFR 51.166. EPA is
unaware of any pending obligations for
the state of Mississippi pursuant to
sections 115 and 126. EPA has made the
preliminary determination that
Mississippi’s SIP and practices are
adequate for insuring compliance with
the applicable requirements relating to
interstate and international pollution
abatement for the 2008 Lead NAAQS.

5. 110(a)(2)(E): Adequate personnel,
funding, and authority: Section
110(a)(2)(E) requires that each
implementation plan provide (i)
necessary assurances that the State will
have adequate personnel, funding, and
authority under state law to carry out its
implementation plan, (ii) that the State
comply with the requirements
respecting State Boards pursuant to
section 128 of the Act, and (iii)
necessary assurances that, where the
State has relied on a local or regional
government, agency, or instrumentality
for the implementation of any plan
provision, the State has responsibility
for ensuring adequate implementation
of such plan provisions. EPA is
proposing to approve Mississippi’s SIP
as meeting the requirements of sections
110(a)(2)(E)(i)and (iii). EPA is proposing
to approve in part and disapprove in
part Mississippi’s SIP respecting section
110(a)(2)(E)(ii). EPA’s rationale for
today’s proposals respecting each
section of 110(a)(2)(E) is described in
turn below.

To satisfy the requirements of sections
110(a)(2)(E)(i) and (iii), Mississippi’s
infrastructure SIP submission describes
that Mississippi Code Title 49, Sections
49-17-17(d) and 49-17-17(h)
(Appendix A-9), provide MDEQ with
the authority to accept and administer
laws and grants from the federal
government and from other sources,
public and private, for carrying out any
of its functions, including its
responsibility to implement its SIP. As
further evidence of the adequacy of
MDEQ’s resources with respect to sub-
elements (i) and (iii), EPA submitted a
letter to Mississippi on March 28, 2014,
outlining 105 grant commitments and
the current status of these commitments
for fiscal year 2013. The letter EPA
submitted to Mississippi can be
accessed at www.regulations.gov using
Docket ID No. EPA-R04-OAR-2013—
0270. Annually, states update these
grant commitments based on current SIP
requirements, air quality planning, and
applicable requirements related to the
NAAQS. Mississippi satisfactorily met
all commitments agreed to in the Air
Planning Agreement for fiscal year 2013,
therefore Mississippi’s grants were
finalized and closed out. EPA has made

the preliminary determination that
Mississippi has adequate resources for
implementation of the 2008 Lead
NAAQS.

To meet the requirements of section
110(a)(2)(E)(ii), states must comply with
the requirements respecting state boards
pursuant to section 128 of the Act.
Section 128 of the CAA requires that
states include provisions in their SIP to
address conflicts of interest for state
boards or bodies that oversee CAA
permits and enforcement orders and
disclosure of conflict of interest
requirements. Specifically, CAA section
128(a)(1) necessitates that each SIP shall
require that at least a majority of any
board or body which approves permits
or enforcement orders shall be subject to
the described public interest service and
income restrictions therein. Subsection
128(a)(2) requires that the members of
any board or body, or the head of an
executive agency with similar power to
approve permits or enforcement orders
under the CAA, shall also be subject to
conflict of interest disclosure
requirements.

To meet its section 110(a)(2)(E)(ii)
obligations for the 2008 Lead NAAQS,
Mississippi’s infrastructure SIP
submission cites the State’s revision to
its SIP to meet the requirements of CAA
section 128 for the 1997 and 2006 PM- s
NAAQS, which was submitted to EPA
on October 11, 2012.2° Based upon the
review of the laws and provisions
contained in MDEQ’s October 11, 2012,
SIP revision, which have since been
incorporated into the SIP, EPA is
proposing to approve the section
110(a)(2)(E)(ii) portions of the
infrastructure SIP submission as it
relates to the public interest
requirements of section 128(a)(1) and
the conflict of interest disclosure
provisions of section 128(a)(2). EPA is
also proposing to disapprove the section
110(a)(2)(E)(ii) portion of the
infrastructure SIP submission as it
pertains to compliance with the
significant portion of income
requirement of section 128(a)(1) for the
2008 8-hour ozone NAAQS.21

With respect to the public interest
requirement of section 128(a)(1) and the
adequate disclosure of conflicts of
interest requirement of section 128(a)(2),

20 Mississippi’s October 11, 2012, infrastructure
SIP submission only addressed compliance with
110(a)(2)(E)(ii) respecting CAA section 128
requirements. On May 8, 2014, Mississippi clarified
to EPA that the provisions submitted in the October
11, 2012, SIP submission to comply with
110(a)(2)(E)(ii) for the PM» s NAAQS infrastructure
SIP were also intended to cover the 2008 Lead and
2008 8-hour ozone NAAQS infrastructure SIP.

21EPA took similar action with respect to
Mississippi’s section 110(a)(2)(E)(ii) submission for
the 1997 and 2006 PM» s NAAQS.
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EPA has previously found these
requirements to be satisfied by the
existing provisions in Mississippi’s SIP.
See 78 FR 20793.

With respect to the significant portion
of income requirement of section
128(a)(1), the provisions included in the
October 11, 2012 infrastructure SIP
submission did not preclude at least a
majority of the members of the
Mississippi Board from receiving a
significant portion of their income from
persons subject to permits or
enforcement orders issued by the
Mississippi Boards. While the submitted
laws and provisions preclude members
of the Mississippi Boards from certain
types of income (e.g., contracts with
State or political subdivisions thereof,
or income obtained through the use of
his or her public office or obtained to
influence a decision of the Mississippi
Boards), they do not preclude a majority
of members of the Mississippi Boards
from deriving any significant portion of
their income from persons subject to
permits or enforcement orders so long as
that income is not derived from one of
the proscribed methods described in the
laws and provisions submitted by the
State. Because a majority of board
members may still derive a significant
portion of income from persons subject
to permits or enforcement orders issued
by the Mississippi Boards, the
Mississippi SIP does not meet the
section 128(a)(1) majority requirements
respecting significant portion of income,
and as such, EPA is today proposing to
disapprove the State’s 110(a)(2)(E)(ii)
submission as it relates only to this
portion of section 128(a)(1).

Accordingly, EPA is proposing to
approve the section 110(a)(2)(E)(ii)
submission as it relates to the public
interest requirements of section
128(a)(1) and the conflict of interest
disclosure provisions of section
128(a)(2), and is proposing to
disapprove Mississippi’s section
110(a)(2)(E)(ii) submission as it pertains
to compliance with the significant
portion of income requirements of
section 128(a)(1) for the 2008 Lead
NAAQS.

6. 110(a)(2)(F): Stationary source
monitoring system: Mississippi’s
infrastructure SIP submission describes
how the State establishes requirements
for compliance testing by emissions
sampling and analysis, and for
emissions and operation monitoring to
ensure the quality of data in the State.
These requirements are met by Section
APC-S—2—Permit Regulations for the
Construction and/or Operation of Air
Emissions Equipment and Mississippi
Code 49, Section 49-17-21 (Appendix
A-9), which provides MDEQ with the

authority to require the maintenance of
records related to the operation of air
contaminant sources and provides any
authorized representative of the
Mississippi Commission on
Environmental Quality with authority to
examine and copy any such records or
memoranda pertaining to the operation
of such contaminant source. Section
APC-S-2 also lists the requirements for
compliance testing which is included in
any MDEQ air pollution air permit.
Section APC-S-1 authorizes source
owners or operators to use any credible
evidence or information relevant to
whether a source would have been in
compliance with applicable
requirements if the appropriate
performance or compliance test had
been performed, for the purpose of
submitting compliance certifications.
Accordingly, EPA is unaware of any
provision preventing the use of credible
evidence in the Mississippi SIP.

Additionally, Mississippi is required
to submit emissions data to EPA for
purposes of the National Emissions
Inventory (NEI). The NEI is EPA’s
central repository for air emissions data.
EPA published the Air Emissions
Reporting Rule (AERR) on December 5,
2008, which modified the requirements
for collecting and reporting air
emissions data (73 FR 76539). The
AERR shortened the time states had to
report emissions data from 17 to 12
months, giving states one calendar year
to submit emissions data. All states are
required to submit a comprehensive
emissions inventory every three years
and report emissions for certain larger
sources annually through EPA’s online
Emissions Inventory System. States
report emissions data for the six criteria
pollutants and their associated
precursors—NOx, sulfur dioxide,
ammonia, lead, carbon monoxide,
particulate matter, and VOCs. Many
states also voluntarily report emissions
of hazardous air pollutants. Mississippi
made its latest update to the 2012 NEI
on January 9, 2014. EPA compiles the
emissions data, supplementing it where
necessary, and releases it to the general
public through the Web site http://
www.epa.gov/ttn/chief/
eiinformation.html. EPA has made the
preliminary determination that
Mississippi’s SIP and practices are
adequate for the stationary source
monitoring systems related to the 2008
Lead NAAQS. Accordingly, EPA is
proposing to approve Mississippi’s
infrastructure SIP submission with
respect to section 110(a)(2)(F).

7.110(a)(2)(G): Emergency episodes:
This section of the CAA requires that
states demonstrate authority comparable
with section 303 of the CAA and

adequate contingency plans to
implement such authority. Mississippi
cites Section APC-S—3—Mississippi
Regulations for the Prevention of Air
Pollution Emergency Episodes and
Mississippi Code Title 49, 49-17-27
(Appendix A-9), as providing the State
with the authority to identify air
pollution emergency events and to
implement preplanned abatement
strategies in response to such events.
This regulation and statute further
prevent the excessive buildup of air
pollutants during air pollution episodes.
EPA has made the preliminary
determination that Mississippi’s SIP and
practices are adequate for emergency
powers related to the 2008 Lead
NAAQS.

8. 110(a)(2)(H): Future SIP revisions:
Mississippi’s infrastructure SIP
submission cites Mississippi Code Title
49, Section 49-17-17(h) (Appendix A—
9), as providing MDEQ with the
authority to adopt air quality rules and
revise SIPs as needed to attain or
maintain the NAAQS in the State. The
infrastructure SIP submission as cites
this statute as providing MDEQ with the
statutory authority to revise the SIP to
accommodate changes to the NAAQS
and revise the SIP if the EPA
Administrator finds the plan to be
substantially inadequate to attain the
NAAQS. Accordingly, EPA has made
the preliminary determination that
Mississippi’s SIP and practices
adequately demonstrate a commitment
to provide future SIP revisions related to
the 2008 Lead NAAQS when necessary.

9. 110(a)(2)(J): Consultation with
Government Officials, Public
Notification, and PSD and Visibility
Protection: EPA is proposing to approve
Mississippi’s infrastructure SIP for the
2008 Lead NAAQS with respect to the
general requirement in section
110(a)(2)(J) to include a program in the
SIP that provides for meeting the
applicable consultation requirements of
section 121, the public notification
requirements of section 127, and
visibility protection requirements of
part C of the Act. With respect to
Mississippi’s infrastructure SIP
submission related to the
preconstruction PSD permitting, EPA is
not proposing any action today
regarding these requirements and
instead will act on these portions of the
submission in a separate action.

Consultation with government
officials (121 Consultation): This
requirement is met through Section
APC-S-5—Mississippi Regulations for
the Prevention of Significant
Deterioration of Air Quality and
Mississippi Code Title 49, Section 49—
17-17(c) (Appendix A-9), along with
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the State’s SIP revisions, such as the
Regional Haze SIP revision, which
allows for consultation between
appropriate state, local, and tribal air
pollution control agencies as well as the
corresponding Federal Land Managers
whose jurisdictions might be affected by
SIP development activities. EPA has
made the preliminary determination
that Mississippi’s SIP and practices
adequately demonstrate that the State
meets applicable requirements related to
consultation with government officials
for the 2008 Lead NAAQS when
necessary.

Public notification (127 Public
Notification): These requirements are
met through Section APC-S-3—
Mississippi Regulations for the
Prevention of Air Pollution Emergency
Episodes, which requires that MDEQ
notify the public of any air pollution
alert, warning, or emergency. The
MDEQ Web site also provides air quality
summary data, air quality index reports,
and links to more information regarding
public awareness of measures that can
prevent such exceedances and of ways
in which the public can participate in
regulatory and other efforts to improve
air quality. EPA has made the
preliminary determination that
Mississippi’s SIP and practices
adequately demonstrate the State’s
ability to provide public notification
related to the 2008 Lead NAAQS when
necessary.

Visibility protection: Proposed
approval of Mississippi’s
implementation plan respecting prong 4
of 110(a)(2)(D)(i)(II) requires that the SIP
contain adequate provisions to protect
visibility (referred to as “prong 4”’) in
Mississippi. The 2011 Lead
Infrastructure SIP Guidance notes that
EPA does not generally treat the
visibility protection aspects of section
110(a)(2)(J) as applicable for purposes of
the infrastructure SIP approval process.
EPA recognizes that states are subject to
visibility protection and regional haze
program requirements under Part C of
the Act (which includes sections 169A
and 169B). However, in the event of the
establishment of a new primary
NAAQS, the visibility protection and
regional haze program requirements
under part C do not change. Thus, EPA
concludes there are no new applicable
visibility protection obligations under
section 110(a)(2)(]) as a result of the
2008 Lead NAAQS, and as such, EPA is
proposing to approve section 110(a)(2)(])
of MDEQ’s infrastructure SIP
submission as it relates to visibility
protection.

10. 110(a)(2)(K): Air quality and
modeling/data: Sections APC-S-2,
Section V.B.—Permit Regulation for the

Construction and/or Operation of Air
Emissions Equipment and APC-S—-5—
Mississippi Regulations for the
Prevention of Significant Deterioration
of Air Quality, specify that required air
modeling be conducted in accordance
with 40 CFR Part 51, Appendix W
“Guideline on Air Quality Models,” as
incorporated into the Mississippi SIP.
These standards demonstrate that
Mississippi has the authority to perform
air quality monitoring and to provide
relevant data for the purpose of
predicting the effect on ambient air
quality of the 2008 Lead NAAQS.
Additionally, Mississippi supports a
regional effort to coordinate the
development of emissions inventories
and conduct regional modeling for
several NAAQS, including the Lead
NAAQS, for the southeastern states.
Taken as a whole, Mississippi’s air
quality regulations and practices
demonstrate that MDEQ has the
authority to provide relevant data for
the purpose of predicting the effect on
ambient air quality of the 2008 Lead
NAAQS. EPA has made the preliminary
determination that Mississippi’s SIP and
practices adequately demonstrate the
State’s ability to provide for air quality
and modeling, along with analysis of the
associated data, related to the 2008 Lead
NAAQS when necessary.

11. 110(a)(2)(L): Permitting fees: This
element necessitates that the SIP require
the owner or operator of each major
stationary source to pay to the
permitting authority, as a condition of
any permit required under the CAA, a
fee sufficient to cover (i) The reasonable
costs of reviewing and acting upon any
application for such a permit, and (ii) if
the owner or operator receives a permit
for such source, the reasonable costs of
implementing and enforcing the terms
and conditions of any such permit (not
including any court costs or other costs
associated with any enforcement
action), until such fee requirement is
superseded with respect to such sources
by the Administrator’s approval of a fee
program under title V.

To satisfy these requirements,
Mississippi’s infrastructure SIP
submission cites Mississippi Code Title
49, Section 49-2-9(c) (Appendix A-9),
which authorizes MDEQ to apply for,
receive, and expend Federal or state
funds in order to operate its air
programs; Mississippi Code Title 49,
Section 49—-17-30 (Appendix A-9),
which provides for the assessment of
title V permit fees to cover the
reasonable cost of reviewing and acting
upon permitting air permitting activities
in the state including title V, PSD and
NNSR permits; and, Mississippi Code
Title 49, Section 49-17-14 (Appendix

A-9), which allows MDEQ to expend or
utilize monies in the Mississippi Air
Operating Permit Program Fee Trust
Fund to pay all reasonable direct and
indirect costs associated with the
development and administration of the
title V program including, but not
limited to, the reasonable costs of
performing activities related to the title
V program. These funding mechanisms
reflect the reasonable cost of review,
approval, implementation, and
enforcement of the state’s air permitting
program. The title V operating program
fees also cover the reasonable cost of
implementation and enforcement of
PSD permits after they have been
issued. EPA has made the preliminary
determination that Mississippi
adequately provides for permitting fees
related to the Lead NAAQS, when
necessary.

12. 110(a)(2)(M): Consultation/
participation by affected local entities:
Mississippi Code Title 49, Sections 49—
17-17(c) and 49-17-19(b) (Appendix
A-9), requires that MDEQ notify the
public of an application, preliminary
determination, the activity or activities
involved in the permit action, any
emissions change associated with any
permit modification, and the
opportunity for comment prior to
making a final permitting decision.
Additionally, MDEQ works closely with
local political subdivisions during the
development of its Transportation
Conformity SIP and Regional Haze SIP.
EPA has made the preliminary
determination that Mississippi’s SIP and
practices adequately demonstrate
consultation with affected local entities
related to the 2008 Lead NAAQS when
necessary.

V. Proposed Action

With the exception of the PSD
permitting requirements for major
sources of section 110(a)(2)(C), (D)1)I)
and (J) and the state board majority
requirements respecting significant
portion of income of section
110(a)(2)(E)(ii), EPA is proposing to
approve that MDEQ’s infrastructure SIP
submission, submitted November 17,
2011, for the 2008 Lead NAAQS has met
the above-described infrastructure SIP
requirements. EPA is proposing to
disapprove in part section
110(a)(2)(E)(ii) of Mississippi’s
infrastructure SIP submission because a
majority of board members may still
derive a significant portion of income
from persons subject to permits or
enforcement orders issued by the
Mississippi Boards, therefore, its current
SIP does not meet the section 128(a)(1)
majority requirements respecting
significant portion of income. This
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proposed approval in part and
disapproval in part, does not include
sections 110(a)(2)(C), prong 3 of D(i) and
(J). EPA will address these portions of
Mississippi’s infrastructure SIP
submission for the 2008 Lead NAAQS
in a separate action.

Under section 179(a) of the CAA, final
disapproval of a submittal that
addresses a requirement of a CAA Part
D Plan or is required in response to a
finding of substantial inadequacy as
described in CAA section 110(k)(5) (SIP
call) starts a sanctions clock. The
portion of section 110(a)(2)(E)(ii)
provisions (the provisions being
proposed for disapproval in today’s
notice) were not submitted to meet
requirements for Part D or a SIP call,
and therefore, if EPA takes final action
to disapprove this submittal, no
sanctions will be triggered. However, if
this disapproval action is finalized, that
final action will trigger the requirement
under section 110(c) that EPA
promulgate a federal implementation
plan (FIP) no later than 2 years from the
date of the disapproval unless the State
corrects the deficiency, and EPA
approves the plan or plan revision
before EPA promulgates such FIP.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves state law as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive

Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved to
apply on any Indian reservation land or
in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), nor will it impose
substantial direct costs on tribal
governments or preempt tribal law.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Intergovernmental
relations, Lead, and Recordkeeping
requirements.
Authority: 42 U.S.C. 7401 et seq.

Dated: November 3, 2014.
V. Anne Heard,
Acting Regional Administrator, Region 4.
[FR Doc. 2014-27268 Filed 11-17-14; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54
[WC Docket No. 13-184; FCC 14-99]

Modernization of the Schools and
Libraries “E-Rate” Program

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule, correction.

SUMMARY: This document corrects errors
in the SUPPLEMENTARY INFORMATION
section of a Federal Register document
regarding the Commission taking major
steps to modernize the E-rate program
(more formally known as the schools
and libraries universal service support
mechanism). The Commission sought

further comment on meeting the future
funding needs of the E-rate program in
light of the goals it adopted for the
program in an accompanying Report
and Order. The Commission
acknowledges that modernizing a
program of this size and scope cannot be
accomplished at once and so it will
continue to seek public input and
additional ideas to bring 21st Century
broadband to libraries and schools
throughout the country. The document
was published in the Federal Register
on August 19, 2014.

DATES: The proposed rule published
August 19, 2014 (79 FR 49036) is
corrected as of November 18, 2014.
FOR FURTHER INFORMATION CONTACT:
James Bachtell or Kate Dumouchel,
Wireline Competition Bureau,
Telecommunications Access Policy
Division, at (202) 418—-7400 or TTY:
(202) 418-0484.

Correction

In proposed rule FR Doc. 2014-18936,
beginning on page 49036 (August 19,
2014), make the following corrections in
the SUPPLEMENTARY INFORMATION section.

1. On page 49037, in the first column,
in paragraph 3, thirtieth line, remove
the word “programs”” and add in its
place the word “program’s.”

2. On page 49039, in the third
column, in paragraph 19, fifth line,
remove the words “E-rate
Modernization Order” and add in its
place the words “Report and Order.”

3. On page 49040, in the first column,
in paragraph 22, remove the word
“5000” and add in its place the word
“5,000.”

4. On page 49041, in the second
column, in paragraph 33, twelfth line,
remove the word “we.”

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2014-25522 Filed 11-17-14; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R5-ES-2011-0024;
4500030113]

RIN 1018—-AY98

Endangered and Threatened Wildlife
and Plants; Endangered Species
Status for the Northern Long-Eared Bat

AGENCY: Fish and Wildlife Service,
Interior.
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ACTION: Proposed rule; reopening of
comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the comment period for
our October 2, 2013, proposed rule to
list the northern long-eared bat (Myotis
septentrionalis) as an endangered
species under the Endangered Species
Act 0of 1973, as amended (Act). We are
taking this action to notify the public of
new information that was supplied to us
by, or on behalf of, State agencies within
the range of the species. This reopening
of the comment period will allow the
public to provide comments on our
proposed rule in light of that new
information. We also are notifying the
public that we have scheduled an
informational meeting followed by a
public hearing on the proposed rule.
Comments previously submitted on the
proposal need not be resubmitted, as
they are already incorporated into the
public record and will be fully
considered in our final determination.
DATES: The comment period for the
proposed rule published October 2,
2013 (78 FR 61046), is reopened.
Written comments: We request that
comments on the proposal be submitted
on or before December 18, 2014.
Comments submitted electronically
using the Federal eRulemaking Portal
(see ADDRESSES section, below) must be
received by 11:59 p.m. Eastern Time on
the closing date.

Public hearing: We will hold an
informational meeting followed by a
public hearing in Sundance, Wyoming,
on December 2, 2014. The informational
meeting will be held from 6:00 p.m. to
7:00 p.m., followed by a public hearing
from 7:00 p.m. to 8:00 p.m. Please direct
all requests for interpreters, close
captioning, or other accommodation to
the Twin Cities Ecological Services
Field Office (see FOR FURTHER
INFORMATION CONTACT) by 5:00 p.m. on
November 15, 2014.

ADDRESSES: Document availability: You
may obtain copies of the proposed rule
and the information provided to the
Service by the State agencies on the
Internet at http://www.regulations.gov at
Docket No. FWS-R5-ES-2011-0024, or
by mail from the Twin Cities Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

Written comments: You may submit
comments by one of the following
methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter Docket No. FWS-R5-ES-2011-
0024, which is the docket number for
this rulemaking. You may submit a

comment by clicking on “Comment
Now!” Please ensure that you have
found the correct rulemaking before
submitting your comment.

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS-R5-ES-2011-
0024; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service, MS: BPHC; 5275 Leesburg Pike,
Falls Church, VA 22041-3803.

We will post all comments on
http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Information Requested section,
below, for more information).

Public hearing: We will hold a public
hearing in Sundance, Wyoming in the
Community Room at the Crook County
Courthouse Basement, 309 Cleveland
Street.

FOR FURTHER INFORMATION CONTACT:
Peter Fasbender, Field Supervisor, U.S.
Fish and Wildlife Service, Twin Cities
Ecological Services Field Office, 4101
American Boulevard East, Bloomington,
MN 55425; telephone 612-725-3548; or
facsimile 612-725-3609. If you use a
telecommunications device for the deaf
(TDD), please call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Information Requested

We intend that any final action
resulting from the proposed rule will be
based on the best scientific and
commercial data available and be as
accurate and as effective as possible.
Therefore, we request comments or
information from other concerned
Federal and State agencies, the scientific
community, or any other interested
party concerning the proposed rule. We
particularly seek comments concerning:

(1) The northern long-eared bat’s
biology, range, and population trends,
including:

(a) Habitat requirements for feeding,
breeding, and sheltering;

(b) Genetics and taxonomy;

(c) Historical and current range,
including distribution patterns;

(d) Historical and current population
levels, and current and projected trends;
and

(e) Past and ongoing conservation
measures for the species, its habitat, or
both.

(2) Any information on the biological
or ecological requirements of the
northern long-eared bat, and ongoing
conservation measures for the species
and its habitat.

(3) Biological, commercial trade, or
other relevant data concerning any

threats (or lack thereof) to this species
and regulations that may be addressing
those threats.

(4) Current or planned activities in the
areas occupied by the species and
possible impacts of these activities on
this species.

(5) Additional information regarding
the threats to the northern long-eared
bat under the five listing factors, which
are:

(a) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; and

(e) Other natural or manmade factors
affecting its continued existence.

(6) The reasons why areas should or
should not be designated as critical
habitat as provided by section 4 of the
Act (16 U.S.C. 1531 et seq.), including
the possible risks or benefits of
designating critical habitat, including
risks associated with publication of
maps designating any area on which
this species may be located, now or in
the future, as critical habitat.

(7) The following specific information
on:

(a) The amount and distribution of
habitat for the northern long-eared bat;

(b) What areas, that are currently
occupied and that contain the physical
and biological features essential to the
conservation of this species, should be
included in a critical habitat designation
and why;

(c) Special management
considerations or protection that may be
needed for the essential features in
potential critical habitat areas, including
managing for the potential effects of
climate change;

(d) What areas not occupied at the
time of listing are essential for the
conservation of this species and why;

(e) The amount of forest removal
occurring within known summer habitat
for this species;

(f) Information on summer roost
habitat requirements that are essential
for the conservation of the species and
why; and

(g) Information on the features and
requirements of the species’ winter
habitat (hibernacula).

(8) Information on the projected and
reasonably likely impacts of changing
environmental conditions resulting from
climate change on the species and its
habitat.

(9) Information on the data and
reports submitted to the Service by
affected States and how that information
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relates to our determination of whether
the northern long-eared bat is an
endangered or a threatened species.

If you previously submitted
comments or information on the
October 2, 2013, proposed rule (78 FR
61046), please do not resubmit them.
We have incorporated them into the
public record, and we will fully
consider them in our final
determination. Our final determination
concerning the proposed rulemaking
will take into consideration all written
comments and any information we
receive.

Please note that submissions merely
stating support for or opposition to the
action under consideration without
providing supporting information,
although noted, will not be considered
in making a determination, as section
4(b)(1)(A) of the Act directs that
determinations as to whether any
species is an endangered or threatened
species must be made “solely on the
basis of the best scientific and
commercial data available.”

You may submit your comments and
materials concerning the proposed rule
by one of the methods listed in
ADDRESSES. We request that you send
comments only by the methods
described in the ADDRESSES section. If
you submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is
made via a hardcopy that includes

personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov. Please
include sufficient information with your
comments to allow us to verify any
scientific or commercial information
you include.

Comments and materials we receive,
as well as supporting documentation we
used in preparing the proposed rule,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Twin Cities Ecological Services
Field Office (see FOR FURTHER
INFORMATION CONTACT). You may obtain
copies of the proposed rule on the
Internet at http://www.regulations.gov at
Docket No. FWS-R5-ES—2011-0024, or
by mail from U.S. Fish and Wildlife
Service, Twin Cities Ecological Services
Field Office (see FOR FURTHER
INFORMATION CONTACT).

Background

On October 2, 2013, we published a
proposed rule (78 FR 61046) to list the
northern long-eared bat as an
endangered species under the Act. That
proposal had a 60-day comment period,
ending December 2, 2013. On December
2, 2013, we extended the proposal’s
comment period for an additional 30
days, ending January 2, 2014 (78 FR

72058). On June 30, 2014, we
announced a 6-month extension of the
final determination of whether to list
the northern long-eared bat as an
endangered species, and we reopened
the comment period on the proposal for
60 days, ending August 29, 2014 (79 FR
36698). We will publish a listing
determination for the northern long-
eared bat on or before April 2, 2015. For
a description of previous Federal
actions concerning the northern long-
eared bat, please refer to the October 2,
2013, proposed listing rule (78 FR
61046).

Since the publication of the 6-month
extension (79 FR 36698, June 30, 2014),
we have received additional information
from multiple State agencies within the
range of the northern long-eared bat. We
are reopening the comment period on
our proposal to list the northern long-
eared bat as an endangered species for
30 days (see DATES) to allow the public
an opportunity to review that
information and provide comment on
our proposal in light of that new
information.

Authority: The authority for this action is
the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: November 12, 2014.

Stephen Guertin,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 2014-27407 Filed 11-17-14; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

Notice of Appointment of Members to
the National Agricultural Research,
Extension, Education, and Economics
Advisory Board

AGENCY: Research, Education, and
Economics, USDA.

ACTION: Appointment of members.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. App 2, the United States
Department of Agriculture announces
the appointment of members made by
the Secretary of Agriculture to fill 8
vacancies on the National Agricultural
Research, Extension, Education, and
Economics Advisory Board.

DATES: Appointments by the Secretary
of Agriculture are for 2, or 3 year terms
effective October 1, 2014.

ADDRESSES: National Agricultural
Research, Extension, Education, and
Economics Advisory Board, Research
Extension, Education, and Economics
Advisory Board Office, Room 332A,
Whitten Building, U.S. Department of
Agriculture; STOP 3401; 1400
Independence Avenue SW.,
Washington, DC 20250-2255.

FOR FURTHER INFORMATION CONTACT:
Michele Esch, Executive Director,
Research, Education, and Economics
Advisory Board Office, Room 332A,
Whitten Building, U.S. Department of
Agriculture, 1400 Independence Avenue
SW., STOP 3401, Washington, DC
20250-2255; telephone: 202-720-3684;
fax: 202—-720-6199; email:
Michele.esch@usda.gov.
SUPPLEMENTARY INFORMATION: Section
802 of the Federal Agricultural
Improvement and Reform Act of 1996
authorized the creation of the National
Agricultural Research, Extension,
Education, and Economics Advisory
Board. The Board is composed of 25
members, each representing a specific

category related to agriculture. The
Board was first appointed in September
1996 and at the time one-third of the
original members were appointed for
one, two, and three-year term,
respectively. Due to the staggered
appointments, the terms for 8 of the 25
members expired September 30, 2014.

Each member is appointed by the
Secretary of Agriculture to a specific
category on the Board, including
farming or ranching, food production
and processing, forestry research, crop
and animal science, land-grant
institutions, non-land grant college or
university with a historic commitment
to research in the food and agricultural
sciences, food retailing and marketing,
rural economic development, and
natural resource and consumer interest
groups, among many others. Appointees
by category of the 8 appointments are as
follows:

Category B. Farm Cooperatives: James
P. Goodman, Owner/Farmer,
Northwood Farm, Wonewoc, WI;

Category D. Plant Commodity
Producer: Chalmers Carr III, Ridge
Spring, SC;

Category E. National Aquaculture
Association: Jeremy Liley, President/
Aquatic Biologist, Liley Fisheries and
Aquatic Consulting, Windsor, CO;

Category H. National Food Science
Organization: Mark McLellan, Vice
President of Research & Dean of the
School of Graduate Studies, Utah State
University, Logan, UT;

Category J. National Nutritional
Science Society: Adriana Campa,
Associate Professor of Nutrition, Florida
International University, Miami, FL;
Category K. 1862 Land-Grant Colleges
and Universities: Milo Shult, Vice
President for Agriculture Emeritus,
University of Arkansas System, Doss,
TX;

Category M. 1994 Equity in Education
land-Grant Institutions: Chad
Waukechon, Vice President of Green
Bay/Oneida Campus, College of
Menominee Nation, Keshena, WI; and

Category Y. National Social Science
Association: Dawn Thilmany, Professor,
Colorado State University, Dept. of
Agriculture and Resource Economics,
Fort Collins, CO.

Done at Washington, DC this 7th day of
November 2014.

Catherine E. Woteki,

Under Secretary, Research, Education, and
Economics.

[FR Doc. 2014—-27199 Filed 11-17-14; 8:45 am]
BILLING CODE 3410-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Central Valley Angler Survey.

OMB Control Number: 0648—xXxxX.

Form Number(s): None.

Type of Request: Regular (request for
a new information collection).

Number of Respondents: 11,447.

Average Hours per Response:
Telephone screener, 5 minutes; mail
survey, 25 minutes.

Burden Hours: 1,579.

Needs and Uses: This request is for a
new information collection.

The National Marine Fisheries Service
(NMFS) plans to collect data to increase
the agency’s understanding of the
fishing patterns, preferences, and
expenditures of anglers who fish in the
rivers of California’s Central Valley.
NMFS has engaged in major habitat
restoration in the Central Valley to
promote recovery of three ESA-listed
salmonids (Sacramento River winter
Chinook, Central Valley spring Chinook,
Central Valley steelhead). The survey is
intended to estimate the economic
impact of the Central Valley recreational
fishery and potential recreational
benefits associated with habitat
restoration such as improved fish
passage. Information to be collected
pertains to anglers’ recreational fishing
patterns, expenditures and
demographics, and factors affecting trip
frequency and location (e.g., travel
distance, amenities, landscape features
as well as quality of fishing). The data
collected will provide NMFS, as well as
state agency partners such as the
California Department of Fish and
Wildlife, with information useful for
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understanding the economic importance
of Central Valley fisheries and potential
recreational benefits associated with
salmonid habitat restoration.

Affected Public: Individuals or
households.

Frequency: One time.

Respondent’s Obligation: Voluntary.

This information collection request
may be viewed at reginfo.gov. Follow
the instructions to view Department of
Commerce collections currently under
review by OMB.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to OIRA_Submission@
omb.eop.gov or fax to (202) 395-5806.

Dated: November 13, 2014.

Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2014—27239 Filed 11-17-14; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Alaska Progress Report:
Cooperative Minimization of the
Incidental Catch of Pacific Halibut.

OMB Control Number: 0648—0697.

Form Number(s): None.

Type of Request: Regular (revision of
a currently approved information
collection).

Number of Respondents: 5.

Average Hours per Response: 40.

Burden Hours: 200.

Needs and Uses: This request is for
revision of an existing information
collection.

During its February 2014 meeting, the
North Pacific Fisheries Management
Council (Council) requested that Bering
Sea and Aleutian Islands Management
Area (BSAI) groundfish sectors
(American Fisheries Act (AFA) Catcher/
processor, AFA Catcher Vessel,
Amendment 80, Freezer Longline
Cooperative, and Community
Development Quota) report (at the June
Council meeting) on the progress of
voluntary, non-regulatory actions
implemented and recorded in their
cooperative and/or inter-cooperative

agreements to minimize halibut
Prohibited Species Catch (PSC) through
halibut avoidance, individual
accountability, and use of incentives.

During its June 2014 meeting, the
Council requested additional voluntary,
non-regulatory information regarding
the use of halibut PSC and halibut
discards in the directed halibut fishery
from these same five groundfish fishing
sectors on actions taken to reduce
halibut mortality and to report the
effectiveness of those actions in absolute
reductions in halibut mortality. These
reports are to be provided to the Council
at the February 2015 Council meeting.

Affected Public: Business or other for-
profit organizations.

Frequency: Annually.

Respondent’s Obligation: Voluntary.

This information collection request
may be viewed at reginfo.gov. Follow
the instructions to view Department of
Commerce collections currently under
review by OMB.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to OIRA_Submission@
omb.eop.gov or fax to (202) 395-5806.

Dated: November 12, 2014.

Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2014-27207 Filed 11-17-14; 8:45 am)]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Southeast Region Individual
Fishing Quota (IFQ) Programs.

OMB Control Number: 0648—0551.

Form Number(s): None.

Type of Request: Regular (extension of
a currently approved information
collection).

Number of Respondents: 1,850.

Average Hours per Response:
Wreckfish share transfer, 15 minutes;
IFQ online account renewal, 12
minutes; dealer landing transaction
report, 6 minutes; notification of
landing, 5 minutes; cost recovery fee
submission, landing correction form,
IFQ share transfer, IFQ allocation

transfer, 3 minutes each; close account,
2 minutes.

Burden Hours: 1,760.

Needs and Uses: This request is for an
extension of a currently approved
information collection.

The Magnuson-Stevens Fishery
Conservation and Management
authorizes the Gulf of Mexico Fishery
Management Council and South
Atlantic Fishery Management Council to
prepare and amend fishery management
plans for any fishery in waters under
their jurisdictions. The National
Oceanic and Atmospheric
Administration (NOAA), National
Marine Fisheries Service (NMFS)
manages three individual fishing quota
(IFQ)/individual transferable quota
(ITQ) programs in the Southeast Region.
In 1992, an ITQ program for commercial
wreckfish in the South Atlantic EEZ was
implemented through Amendment 5 to
the Fishery Management Plan for the
Snapper-Grouper Fishery in the South
Atlantic Region (South Atlantic
Snapper-Grouper FMP). In 2007, a
commercial red snapper IFQ program
was implemented through Amendment
26 to the Fishery Management Plan for
Gulf Reef Fish Resources in the Gulf of
Mexico) Gulf Reef Fish FMP. In 2010, a
commercial grouper and tilefish IFQ
program was implemented through
Amendment 29 to the Gulf Reef Fish
FMP.

The collection of information
addresses IFQ share certificate and
allocation debits and transfers, as well
as collection of landings information
necessary to operate, administer, and
review management of commercial red
snapper, and grouper/tilefish in the Gulf
of Mexico and wreckfish in the South
Atlantic.

Affected Public: Business or other for-
profit organizations.

Frequency: Annually and on occasion.

Respondent’s Obligation: Mandatory.

This information collection request
may be viewed at reginfo.gov. Follow
the instructions to view Department of
Commerce collections currently under
review by OMB.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to OIRA_Submission@
omb.eop.gov or fax to (202) 395-5806.

Dated: November 13, 2014.
Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2014-27237 Filed 11-17-14; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of National Advisory Council on
Innovation and Entrepreneurship
Meeting

AGENCY: Economic Development
Administration, Commerce.

ACTION: Notice of an open meeting.

SUMMARY: The National Advisory
Council on Innovation and
Entrepreneurship (NACIE) will hold an
organizational meeting on Friday,
December 5, 2014. The meeting will be
held from 8:30 a.m.—10:30 a.m. Eastern
Standard Time (EST) and will be open
to the public. The meeting will take
place at the U.S. Department of
Commerce, 1401 Constitution Avenue
NW., Room 4830, Washington, DC
20230.

DATES: December 5, 2014. Time: 8:30
a.m.—10:30 a.m. EST.

ADDRESSES: U.S. Department of
Commerce, 1401 Constitution Avenue
NW., Room 4830, Washington, DC
20230.

SUPPLEMENTARY INFORMATION: The
Council was chartered on November 10,
2009 to advise the Secretary of
Commerce on matters related to
innovation and entrepreneurship in the
United States. NACIE’s overarching
focus is recommending transformational
policies to the Secretary that will help
U.S. communities, businesses, and the
workforce become more globally
competitive. The Council will operate as
an independent entity within the Office
of Innovation and Entrepreneurship
(OIE), which is housed within the U.S.
Commerce Department’s Economic
Development Administration. NACIE
members are a diverse and dynamic
group of successful entrepreneurs,
innovators, and investors, as well as
leaders from nonprofit organizations
and academia.

The purpose of this organizational
meeting is to discuss the Council’s
planned work initiatives in three focus
areas: Workforce/talent,
entrepreneurship, and innovation. The
final agenda will be posted on the
NACIE Web site at http://www.eda.gov/
oie/nacie/ prior to the meeting. Any
member of the public may submit
pertinent questions and comments
concerning the Council’s affairs at any
time before or after the meeting.
Comments may be submitted to the
Office of Innovation and
Entrepreneurship at the contact
information below. Those unable to
attend the meeting in person but

wishing to listen to the proceedings can
do so through a conference call line 1—
888-790-3143, passcode: 8465571.
Copies of the meeting minutes will be
available by request within 90 days of
the meeting date.

FOR FURTHER INFORMATION CONTACT: Julie
Lenzer Kirk, Office of Innovation and
Entrepreneurship, Room 70003, 1401
Constitution Avenue NW., Washington,
DC 20230; email: NACIE@doc.gov;
telephone: 202—482-8001; fax: 202—
273-4781. Please reference “NACIE
December 5, 2014 in the subject line of
your correspondence.

Dated: November 12, 2014.
Julie Lenzer Kirk,
Office of Innovation and Entrepreneurship.
[FR Doc. 2014-27251 Filed 11-17-14; 8:45 am]
BILLING CODE 3510-WH-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-81-2014]

Foreign-Trade Zone (FTZ) 114—Peoria,
lllinois: Notification of Proposed
Production Activity; Bell Sports, Inc.
(Football Helmets), Rantoul, lllinois

Bell Sports, Inc. (Bell Sports)
submitted a notification of proposed
production activity to the FTZ Board for
its facility in Rantoul, Illinois within
FTZ Subzone 114F. The notification
conforming to the requirements of the
regulations of the FTZ Board (15 CFR
400.22) was received on November 7,
2014.

Bell Sports already has authority to
produce certain sports equipment
within Subzone 114F. The current
request would add finished products
and foreign status materials/components
to the scope of authority. Pursuant to 15
CFR 400.14(b), additional FTZ authority
would be limited to the specific foreign-
status materials/components and
specific finished products described in
the submitted notification (as described
below) and subsequently authorized by
the FTZ Board.

Production under FTZ procedures
could exempt Bell Sports from customs
duty payments on the foreign status
materials/components used in export
production. On its domestic sales, Bell
Sports would be able to choose the duty
rates during customs entry procedures
that apply to collectible football helmets
(duty rate 0%) for the foreign status
materials/components noted below and
in the existing scope of authority.
Customs duties also could possibly be
deferred or reduced on foreign status
production equipment.

The materials/components sourced
from abroad include: Decals; puff
decals; mini- bows; clip-on ponytails;
iron screws; 6mm screws; snap screws;
t-nuts; and, hang tags (duty rate ranges
from 0 to 7%). The request indicates
that inputs classified under HTSUS
Chapter 6307.90 will be admitted to the
zone in privileged foreign status (19
CFR 146.41), thereby precluding
inverted tariff benefits on such items.

Public comment is invited from
interested parties. Submissions shall be
addressed to the Board’s Executive
Secretary at the address below. The
closing period for their receipt is
December 29, 2014.

A copy of the notification will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
21013, U.S. Department of Commerce,
1401 Constitution Avenue NW.,
Washington, DC 20230-0002, and in the
“Reading Room” section of the Board’s
Web site, which is accessible via
www.trade.gov/ftz.

For further information, contact
Christopher Kemp at christopher.kemp@
trade.gov or (202) 482—-0862.

Dated: November 12, 2014.
Elizabeth Whiteman,
Acting Executive Secretary.
[FR Doc. 2014-27294 Filed 11-17-14; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-469-805]

Stainless Steel Bar From Spain:
Preliminary Results of Antidumping
Duty Administrative Review; 2013
2014

AGENCY: Enforcement and Compliance,
International Trade Administration,
Commerce.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on stainless
steel bar (SSB) from Spain. The period
of review (POR) is March 1, 2013,
through February 28, 2014. The review
covers one producer/exporter of the
subject merchandise, Gerdau Aceros
Especiales Europa, S.L. (Gerdau). We
preliminarily determine that Gerdau
had no shipments of subject
merchandise during the POR. Interested
parties are invited to comment on these
preliminary results.

DATES: Effective November 18, 2014.

FOR FURTHER INFORMATION CONTACT:
Dmitry Vladimirov or Minoo Hatten,
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AD/CVD Operations, Office I,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-1690, and (202) 482—1690,
respectively.

SUPPLEMENTARY INFORMATION:
Scope of the Order

The merchandise subject to the order
is SSB. The term SSB with respect to the
order means articles of stainless steel in
straight lengths that have been either
hot-rolled, forged, turned, cold-drawn,
cold-rolled or otherwise cold-finished,
or ground, having a uniform solid cross
section along their whole length in the
shape of circles, segments of circles,
ovals, rectangles (including squares),
triangles, hexagons, octagons or other
convex polygons. SSB includes cold-
finished SSBs that are turned or ground
in straight lengths, whether produced
from hot-rolled bar or from straightened
and cut rod or wire, and reinforcing bars
that have indentations, ribs, grooves, or
other deformations produced during the
rolling process. Except as specified
above, the term does not include
stainless steel semi-finished products,
cut-length flat-rolled products (i.e., cut-
length rolled products which if less than
4.75 mm in thickness have a width
measuring at least 10 times the
thickness, or if 4.75 mm or more in
thickness having a width which exceeds
150 mm and measures at least twice the
thickness), wire (i.e., cold-formed
products in coils, of any uniform solid
cross section along their whole length,
which do not conform to the definition
of flat-rolled products), and angles,
shapes and sections.

The SSB subject to the order is
currently classifiable under subheadings
7222.10.00, 7222.11.00, 7222.19.00,
7222.20.00, 7222.30.00 of the
Harmonized Tariff Schedule of the
United States (HTSUS).

Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
scope of the order is dispositive.?

Preliminary Determination of No
Shipments

We published in the Federal Register
a notice of initiation of this
administrative review of the
antidumping duty order on SSB from

1The HTSUS numbers provided in the scope
changed since the publication of the order. See
Amended Final Determination and Antidumping
Duty Order: Stainless Steel Bar From Spain, 60 FR
11656 (March 2, 1995).

Spain covering one company, Gerdau.2
On May 1, 2014, we requested the U.S.
Customs and Border Protection (CBP)
data for all entries of SSB by Gerdau
during the POR and found that there
were no entries.? We received a timely
submission from Gerdau reporting that
it did not have sales, shipments, or
entries of the subject merchandise
during the POR.# We transmitted a ‘“No-
Shipment Inquiry” to CBP regarding
this company.5 Pursuant to this inquiry,
we received no notification from CBP of
entries of subject merchandise from
Gerdau. Accordingly, based on record
evidence, we preliminarily determine
that Gerdau had no shipments of subject
merchandise during the POR. Further,
consistent with our practice, we find
that it is not appropriate to rescind the
review with respect to Gerdau, but
rather to complete the review and issue
appropriate instructions to CBP based
on the final results of this review.®

Public Comment

Interested parties may submit cases
briefs no later than 30 days after the
date of publication of this notice.”
Rebuttal briefs, limited to issues raised
in the case briefs, may be filed not later
than five days after the date for filing
case briefs.8 Parties who submit case
briefs or rebuttal briefs in this
proceeding are encouraged to submit
with each argument: (1) A statement of
the issue; (2) a brief summary of the
argument; and (3) a table of authorities.?

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Enforcement and Compliance, U.S.
Department of Commerce. All
documents must be filed electronically
using Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System

2 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews and
Request for Revocation in Part, 79 FR 24398 (April
30, 2014).

3 See Memorandum to the file entitled “Stainless
Steel Bar from Spain—Release of U.S. Customs and
Border Protection (CBP) Data” dated May 9, 2014.

4 See Gerdau’s letter entitled ““Stainless Steel Bar
From Spain; Entry of appearance and notification
of no shipments” dated May 10, 2014.

5 See CBP message 4140301 dated May 20, 2014;
see also correction message 4160304 dated June 9,
2014.

6 See, e.g., Magnesium Metal From the Russian
Federation: Preliminary Results of Antidumping
Duty Administrative Review, 75 FR 26922, 26923
(May 13, 2010), unchanged in Magnesium Metal
From the Russian Federation: Final Results of
Antidumping Duty Administrative Review, 75 FR
56989 (September 17, 2010).

7 See 19 CFR 351.309(c)(ii).

8 See 19 CFR 351.309(d).

9 See 19 CFR 351.309(c)(2) and (d)(2).

(IA ACCESS).10 An electronically-filed
request must be received successfully in
its entirety by IA ACCESS by 5:00 p.m.
Eastern Time, within 30 days after the
date of publication of this notice.?
Requests should contain: (1) The party’s
name, address, and telephone number;
(2) the number of participants; and (3)

a list of issues to be discussed. Issues
raised in the hearing will be limited to
those raised in the respective case
briefs. The Department intends to issue
the final results of this administrative
review, including the results of its
analysis of the issues raised in any
written briefs, not later than 120 days
after the date of publication of this
notice, pursuant to section 751(a)(3)(A)
of the Act.

Assessment Rates

For the final results, if we continue to
find that Gerdau had no shipments of
subject merchandise, following issuance
of the final results of review, for entries
of subject merchandise during the POR
produced by Gerdau for which this
company did not know that the
merchandise was destined for the
United States, we will instruct CBP to
liquidate un-reviewed entries at the all-
others rate if there is no rate for the
intermediate company(ies) involved in
the transaction.12

We intend to issue instructions to
CBP 15 days after the publication date
of the final results of this review.

Cash Deposit Requirements

The following cash deposit
requirements will be effective for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
this administrative review, as provided
by section 751(a)(2)(C) of the Act: (1)
The cash deposit rate for Gerdau will
remain unchanged from the rate
assigned to the company in the most
recently completed review of that
company; (2) for other manufacturers
and exporters covered in a prior
segment of the proceeding, the cash
deposit rate will continue to be the
company-specific rate published for the
most recently completed segment of this
proceeding in which that manufacturer
or exporter participated; (3) if the
exporter is not a firm covered in this
review, a prior review, or the original
investigation, but the manufacturer is,

10JA ACCESS is available to registered users at
http://iaaccess.trade.gov.

11 See 19 CFR 351.310(c).

12For a full discussion of this clarification, see
Antidumping and Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68 FR 23954
(May 6, 2003).
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the cash deposit rate will be the rate
established for the most recently
completed segment of this proceeding
for the manufacturer of subject
merchandise; and (4) the cash deposit
rate for all other manufacturers or
exporters will continue to be 25.77
percent, the all-others rate established
in the investigation.13 These cash
deposit requirements, when imposed,
shall remain in effect until further
notice.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this POR.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

We are issuing and publishing this
administrative review and notice in
accordance with sections 751(a)(1) and
777(i) of the Act.

Dated: November 7, 2014.
Ronald K. Lorentzen,

Acting Assistant Secretary for Enforcement
and Compliance.

[FR Doc. 2014-27293 Filed 11-17-14; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Board of Overseers of the Malcolm
Baldrige National Quality Award

AGENCY: National Institute of Standards
and Technology, Commerce.
ACTION: Notice of open meeting.

SUMMARY: The Board of Overseers of the
Malcolm Baldrige National Quality
Award (Board) will meet in open
session on Tuesday, December 2, 2014.
The purpose of this meeting is to review
and discuss the work of the private
sector contractor, which assists the
Director of the National Institute of
Standards and Technology (NIST) in
administering the Malcolm Baldrige
National Quality Award (Award), and
information received from NIST and
from the Chair of the Judges’ Panel of
the Malcolm Baldrige National Quality
Award in order to make such

13 See Notice of Final Determination of Sales at
Less Than Fair Value: Stainless Steel Bar From
Spain, 59 FR 66931 (December 28, 1994).

suggestions for the improvement of the
Award process as the Board deems
necessary. Details on the agenda are
noted in the SUPPLEMENTARY
INFORMATION section of this notice.

DATES: The meeting will be held on
Tuesday, December 2, 2014 from 8:30
a.m. Eastern Time until 3 p.m. Eastern
Time. The meeting will be open to the
public.

ADDRESSES: The meeting will be held at
the National Institute of Standards and
Technology, 100 Bureau Drive, Building
101, Lecture Room A, Gaithersburg,
Maryland 20899. Please note admittance
instructions under the SUPPLEMENTARY
INFORMATION section of this notice.

FOR FURTHER INFORMATION CONTACT:
Robert Fangmeyer, Director, Baldrige
Performance Excellence Program,
National Institute of Standards and
Technology, 100 Bureau Drive, Mail
Stop 1020, Gaithersburg, Maryland
20899-1020, telephone number (301)
975-2360, or by email at
robert.fangmeyer@nist.gov.
SUPPLEMENTARY INFORMATION:

Authority: 15 U.S.C. 3711a(d)(2)(B) and the
Federal Advisory Committee Act, as
amended, 5 U.S.C. App.

Pursuant to the Federal Advisory
Committee Act, as amended, 5 U.S.C.
App., notice is hereby given that the
Board will meet in open session on
Tuesday, December 2, 2014 from 8:30
a.m. Eastern Time until 3 p.m. Eastern
Time. The Board is composed of eleven
members selected for their preeminence
in the field of organizational
performance excellence and appointed
by the Secretary of Commerce. The
Board consists of a balanced
representation from U.S. service,
manufacturing, nonprofit, education,
and health care industries. The Board
includes members familiar with the
quality improvement operations and
competitiveness issues of manufacturing
companies, service companies, small
businesses, health care providers, and
educational institutions. Members are
also chosen who have broad experience
in for-profit and nonprofit areas. The
purpose of this meeting is to review and
discuss the work of the private sector
contractor, which assists the Director of
the National Institute of Standards and
Technology (NIST) in administering the
Award, and information received from
NIST and from the Chair of the Judges’
Panel of the Malcolm Baldrige National
Quality Award in order to make such
suggestions for the improvement of the
Award process as the Board deems
necessary. The Board shall make an
annual report on the results of Award
activities to the Director of NIST, along

with its recommendations for the
improvement of the Award process. The
agenda will include: Report from the
Judges Panel of the Malcolm Baldrige
National Quality Award, Baldrige
Program Business Plan Status Report,
Baldrige Foundation Fundraising
Update, Products and Services Update,
and Recommendations for the NIST
Director. The agenda may change to
accommodate Board business. The final
agenda will be posted on the NIST
Baldrige Performance Excellence Web
site at http://www.nist.gov/baldrige/
community/overseers.cfm. The meeting
will be open to the public.

Individuals and representatives of
organizations who would like to offer
comments and suggestions related to the
Board’s affairs are invited to request a
place on the agenda. On December 2,
2014 approximately one-half hour will
be reserved in the afternoon for public
comments, and speaking times will be
assigned on a first-come, first-served
basis. The amount of time per speaker
will be determined by the number of
requests received, but is likely to be
about 3 minutes each. The exact time for
public comments will be included in
the final agenda that will be posted on
the Baldrige Web site at http://
www.nist.gov/baldrige/community/
overseers.cfm. Questions from the
public will not be considered during
this period. Speakers who wish to
expand upon their oral statements,
those who had wished to speak, but
could not be accommodated on the
agenda, and those who were unable to
attend in person are invited to submit
written statements to the Baldrige
Performance Excellence Program, NIST,
100 Bureau Drive, Mail Stop 1020,
Gaithersburg, Maryland, 20899-1020,
via fax at 301-975-4967 or
electronically by email to nancy.young@
nist.gov.

All visitors to the National Institute of
Standards and Technology site must
pre-register to be admitted. Please
submit your name, time of arrival, email
address and phone number to Nancy
Young no later than 5 p.m. Eastern
Time, Tuesday, November 25, 2014 and
she will provide you with instructions
for admittance. Non-U.S. citizens must
submit additional information and
should contact Ms. Young for
instructions. Ms. Young’s email address
is nancy.young@nist.gov and her phone
number is (301) 975-2361. Also, please
note that under the REAL ID Act of 2005
(P.L. 109-13), federal agencies,
including NIST, can only accept a state-
issued driver’s license or identification
card for access to federal facilities if
issued by states that are REAL ID
compliant or have an extension. NIST
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also currently accepts other forms of
federal-issued identification in lieu of a
state-issued driver’s license. For
detailed information please contact Ms.
Young or visit: http://www.nist.gov/
public_affairs/visitor/

Dated: November 12, 2014.
Mary H. Saunders,

Associate Director for Management
Resources.

[FR Doc. 2014-27282 Filed 11-17-14; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Ocean and Atmospheric
Administration

Proposed Information Collection;
Comment Request; U.S. Caribbean
Commercial Fishermen Census

AGENCY: National Ocean and
Atmospheric Administration,
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before January 20, 2015.
ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at JJessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Dr. Juan J. Agar, (305) 361—
4218 or Juan.Agar@noaa.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

This request is for a new information
collection.

The National Marine Fisheries Service
(NMFS) proposes to conduct a census of
small scale fishermen operating in the
United States (U.S.) Caribbean. The
proposed socio-economic study will
collect information on demographics,
capital investment in fishing gear and
vessels, fishing and marketing practices,
economic performance, and
miscellaneous attitudinal questions. The
data gathered will be used for the

development of amendments to fishery
management plans which require
descriptions of the human and
economic environment and socio-
economic analyses of regulatory
proposals. The information collected
will also be used to strengthen fishery
management decision-making and
satisfy various legal mandates under the
Magnuson-Stevens Fishery
Conservation and Management Act
(U.S.C. 1801 et seq.), Executive Order
12866, Regulatory Flexibility Act,
Endangered Species Act, and National
Environmental Policy Act, and other
pertinent statues.

I1. Method of Collection

The socio-economic information will
be collected through in-person,
telephone and mail surveys.

II1. Data

OMB Control Number: 0648—xxXX.
Form Number(s): None.

Type of Review: Regular submission
(request for a new information
collection).

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
3,000.

Estimated Time per Response: 30
minutes.

Estimated Total Annual Burden
Hours: 1,500.

Estimated Total Annual Cost to
Public: $0 in recordkeeping/reporting
costs.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: November 12, 2014.
Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2014—27214 Filed 11-17-14; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XD615

Mid-Atlantic Fishery Management
Council (MAFMC); Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Mid-Atlantic Fishery
Management Council’s (Council)
Summer Flounder, Scup, and Black Sea
Bass Advisory Panel will hold a public
meeting, jointly with the Atlantic States
Marine Fisheries Commission’s Summer
Flounder, Scup, and Black Sea Bass
Advisory Panels.

DATES: The meetings will be held
Wednesday, December 3, 2014 from
1:30 p.m. to 4:30 p.m. For agenda
details, see SUPPLEMENTARY
INFORMATION.

ADDRESSES: The meeting will be held
via webinar with a telephone-only
connection option. Details on webinar
registration and the telephone-only
connection details are available at:
http://www.mafmec.org.

Council address: Mid-Atlantic Fishery
Management Council, 800 N. State St.,
Suite 201, Dover, DE 19901; telephone:
(302) 674-2331.

FOR FURTHER INFORMATION CONTACT:
Christopher M. Moore, Ph.D. Executive
Director, Mid-Atlantic Fishery
Management Council; telephone: (302)
526-5255.

SUPPLEMENTARY INFORMATION: The
Council and Commission’s Summer
Flounder, Scup, and Black Sea Bass
Advisory Panels will discuss
recreational management measures for
the upcoming fishing year. Summer
flounder recreational measures will be
discussed from 1:30 p.m. to 2:30 p.m.,
scup measures from 2:30 p.m. to 3:30
p.m., and black sea bass measures from
3:30 p.m. to 4:30 p.m.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aid
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should be directed to M. Jan Saunders,
(302) 526-5251, at least 5 days prior to
the meeting date.

Dated: November 13, 2014.
Tracey L. Thompson,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2014-27235 Filed 11-17-14; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DoD-2014-0S-0151]

Proposed Collection; Comment
Request

AGENCY: Office of the Under Secretary of
Defense for Personnel and Readiness
OUSD(P&R), Federal Voting Assistance
Program (FVAP), DoD.

ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, The
Office of the Under Secretary of Defense
for Personnel and Readiness announces
a proposed public information
collection and seeks public comment on
the provisions thereof. Comments are
invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by January 20, 2015.
ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
East Tower, Suite 02G09, Alexandria,
VA 22350-3100.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are

received without change, including any
personal identifiers or contact
information.

Any associated form(s) for this
collection may be located within this
same electronic docket and downloaded
for review/testing. Follow the
instructions at http://
www.regulations.gov for submitting
comments. Please submit comments on
any given form identified by docket
number, form number, and title.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the Director, Federal
Voting Assistance Program, ATTN:
Kathleen McDonnell, 4800 Mark Center
Drive, Mailbox 10, Alexandria, Virginia
22350-5000.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Federal Write-In Absentee
Ballot (FWAB), Standard Form 186 (SF—
186); OMB Control Number 0704—-0502.

Needs and Uses: The information
collection requirement is necessary to
fulfill the requirement of the Uniformed
and Overseas Absentee Voting Act
(UOCAVA), 46 U.S.C. 1973ff wherein
the Secretary of Defense is to prescribe
the Federal write-in absentee ballot for
absent uniformed service voters and
overseas voters in general elections for
Federal office. The Department of
Defense, Under Secretary of Defense
(Personnel and Readiness), Federal
Voting Assistance Program, revised the
SF 186, Federal Write-In Absentee
Ballot and SF 186A, Federal Write-In
Absentee Ballot (Electronic) to comply
with Section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995.

Affected Public: Individuals or
Households.

Annual Burden Hours: 300,000.

Number of Respondents: 1,200,000.

Responses per Respondent: 1.

Average Burden per Response: 15
minutes.

Frequency: On occasion.
Respondents are UOCAVA citizens
who desire to vote in a Federal election

but did not receive an absentee ballot
from their State of residency with
enough time to vote and return it. The
information provided by these citizens
is used by the States to determine if the
citizen is a resident of a jurisdiction
within that State, has previously
requested an absentee ballot (when
applicable) and therefore eligible for the
enclosed ballot to be counted. In States
that allow the form to be used as a voter
registration form, the information
provided is used by the States to

determine if the citizen is a resident of
a jurisdiction within that State, and
therefore eligible to vote within that
jurisdiction and to provide absentee
ballots to these citizens for Federal
elections held within each calendar
year. This form is mandated by 42 U.S.C
1973ff. The Department of Defense does
not receive, collect nor maintain any
data provided on the form by these
citizens; this data is collected and
maintained by the individual States.
The burden in the collection of this data
resides in the individual States. If the
form is not provided, UOCAVA citizens
would not have access to the emergency
backup ballot and thus, may be
disenfranchised from their right as a
U.S. citizen to participate in the
electoral process.

The previous edition of this form is
dated 08-2013. The form had been
updated for usability and consistency.
The most significant changes to the form
were the addition of the Agency
Disclosure Statement and Block 2
classification options. Comments are
invited on the usability of the SF 186,
Federal Write-In Absentee Ballot.
Interested parties should locate the PDF
form in the docket where it is available
for download and testing.

Dated: November 12, 2014.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2014-27221 Filed 11-17-14; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DoD-2014-0S-0152]

Proposed Collection; Comment
Request

AGENCY: Office of the Under Secretary of
Defense for Personnel and Readiness
OUSD(P&R), Federal Voting Assistance
Program (FVAP), DoD.

ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, the
Office of the Under Secretary of Defense
for Personnel and Readiness announces
a proposed public information
collection and seeks public comment on
the provisions thereof. Comments are
invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
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ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by January 20, 2015.
ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
East Tower, Suite 02G09, Alexandria,
VA 22350-3100.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

Any associated form(s) for this
collection may be located within this
same electronic docket and downloaded
for review/testing. Follow the
instructions at http://
www.regulations.gov for submitting
comments. Please submit comments on
any given form identified by docket
number, form number, and title.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the Director, Federal
Voting Assistance Program, ATTN:
Kathleen McDonnell, 4800 Mark Center
Drive, Mailbox 10, Alexandria, Virginia
22350-5000.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Federal Post Card Application
(FPCA), Standard Form 76 (SF—76);
OMB Control Number 0704-0503.

Needs and Uses: The information
collection requirement is necessary to
fulfill the requirement of the Uniformed
and Overseas Absentee Voting Act
(UOCAVA), 46 U.S.C. 19731f wherein
the Secretary of Defense is to prescribe
an official postcard form, containing an
absentee voter registration application
and an absentee ballot request
application for use by the States. The
Department of Defense, Under Secretary
of Defense (Personnel and Readiness),
Federal Voting Assistance Program,

revised the SF 76, Federal Post Card
Application and SF 76A, Federal Post
Card Application (Electronic) to comply
with Section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995.
Affected Public: Individuals or
Households.
Annual Burden Hours: 300,000
Number of Respondents: 1,200,000
Responses per Respondent: 1
Average Burden per Response: 15
minutes.
Frequency: On occasion.
Respondents are UOCAVA citizens
who desire to apply for voter
registration and/or request an absentee
ballot from their State of residency. The
information provided by these citizens
is used by the States to determine if the
citizen is a resident of a jurisdiction
within that State, and therefore eligible
to vote within that jurisdiction and to
provide absentee ballots to these
citizens for Federal elections held
within each calendar year. This form is
mandated by 42 U.S.C. 1973ff. The
Department of Defense does not receive,
collect nor maintain any data provided
on the form by these citizens; this data
is collected and maintained by the
individual States. The burden in the
collection of this data resides in the
individual States. If the form is not
provided, UOCAVA citizens may not be
able to register to vote in their State of
residency nor be able to request
absentee ballots and thus, may be
disenfranchised from their right as a
U.S. citizen to participate in the
electoral process. The previous Federal
Post Card Application is the edition
dated 08—2013. The form had been
updated for usability and consistency.
The most significant changes to the form
were the addition of the Agency
Disclosure Statement, Block 1
classification options, and affirmation.
Comments are invited on the usability
of the SF 76, Federal Post Card
Application. Interested parties should
locate the PDF form in the docket where
it is available for download and testing.

Dated: November 12, 2014.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2014-27225 Filed 11-17-14; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Renewal of Department of Defense
Federal Advisory Committees

AGENCY: DoD.

ACTION: Renewal of Federal Advisory
Committee.

SUMMARY: The Department of Defense
(DoD) is publishing this notice to
announce that it is renewing the charter
for the United States Military Academy
Board of Visitors (‘“the Board”).

FOR FURTHER INFORMATION CONTACT: Jim
Freeman, Advisory Committee
Management Officer for the Department
of Defense, 703—692—-5952.

SUPPLEMENTARY INFORMATION: This
committee’s charter is being renewed
pursuant to 10 U.S.C. 4355 and in
accordance with the Federal Advisory
Committee Act of 1972 (5 U.S.C.
Appendix, as amended), the
Government in the Sunshine Act of
1976 (5 U.S.C. 552b) (“the Sunshine
Act”), and 41 CFR 102-3.50(a).

The Board is a non-discretionary
Federal advisory committee that shall
provide independent advice and
recommendations to the President of the
United States on matters relating to but
not limited to morale and discipline,
curriculum, instruction, physical
equipment, fiscal affairs, academic
methods and other matters relating to
the United States Military Academy
(“the Academy”) that the Board decides
to consider. (10 U.S.C. 4355(e))

The Board shall visit the Academy
annually. With the approval of the
Secretary of the Army, the Board or its
members may make other visits to the
Academy in connection with the duties
of the Board or to consult with the
Superintendent of the Academy. The
Board shall submit a written report to
the President within 60 days after its
annual visit to the Academy, to include
the Board’s views and recommendations
pertaining to the Academy. Any report
of a visit, other than the annual visit,
shall, if approved by a majority of the
members of the Board, be submitted to
the President within 60 days after the
approval. (10 U.S.C. 4355(d) and (f))

The Board, pursuant to 10 U.S.C.
4355, shall be constituted annually and
composed of 15 members. The Board
membership shall include:

a. The Chair of the Senate Committee
on Armed Services, or designee;

b. Three other members of the Senate
designated by the Vice President or the
President pro tempore of the Senate,
two of whom are members of the Senate
Committee on Appropriations;

c. The Chair of the House Committee
on Armed Services, or designee;

d. Four other members of the House
of Representatives designated by the
Speaker of the House of Representatives,
two of whom are members of the House
Committee on Appropriations; and
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e. Six persons designated by the
President.

Board members designated by the
President shall serve for three years
each, except that any member whose
term of office has expired shall continue
to serve until a successor is appointed.
The President shall designate two
persons each year to succeed the
members whose terms expire that year.

If a member of the Board dies or
resigns, a successor shall be designated
for the unexpired portion of the term by
the official who designated the member.

The Board members shall select the
Chair from the total membership.

Board members who are full-time or
permanent part-time Federal officers or
employees shall be appointed pursuant
to 41 CFR 102-3.130(a) to serve as
regular government employee (RGE)
members. Board members, who are not
full-time or permanent part-time Federal
officers or employees, shall be
appointed as experts or consultants
pursuant to 5 U.S.C. 3109 to serve as
special government employee (SGE)
members.

With the exception of reimbursement
of official Board-related travel and per
diem, Board members shall serve
without compensation.

The Board may, pursuant to 10 U.S.C.
4355(g) and upon approval by the
Secretary of the Army, call in advisers
for consultation. These advisers shall,
with the exception of reimbursement for
official Board-related travel and per
diem, serve without compensation.

The DoD, when necessary and
consistent with the Board’s mission and
DoD policies and procedures, may
establish subcommittees, task forces, or
working groups to support the Board.
Establishment of subcommittees will be
based upon a written determination, to
include terms of reference, by the
Secretary of Defense, the Deputy
Secretary of Defense, or the Secretary of
the Army, as the Board’s sponsor.

Such subcommittees shall not work
independently of the Board and shall
report all of their recommendations and
advice solely to the Board for full and
open deliberation and discussion.
Subcommittees, task forces, or working
groups have no authority to make
decisions and recommendations,
verbally or in writing, on behalf of the
Board. No subcommittee or its members
may update or report, verbally or in
writing, on behalf of the Board, directly
to the DoD or to any Federal officer or
employee.

The Secretary of Defense or the
Deputy Secretary of Defense will
appoint subcommittee members to a
term of service of one-to-four years, with
annual renewals, even if the member in

question is already a member of the
Board. Subcommittee members shall not
serve more than two consecutive terms
of service unless authorized by the
Secretary of Defense or the Deputy
Secretary of Defense.

Subcommittee members, if not full-
time or permanent part-time Federal
officers or employees, shall be
appointed as experts or consultants
pursuant to 5 U.S.C. 3109 to serve as
SGE members. Subcommittee members
who are full-time or permanent part-
time Federal officers or employees will
serve as RGE members pursuant to 41
CFR 102-3.130(a). With the exception of
reimbursement of official Board-related
travel and per diem, subcommittee
members shall serve without
compensation.

All subcommittees operate under the
provisions of FACA, the Sunshine Act,
governing Federal statutes and
regulations, and established DoD
policies and procedures.

The estimated number of Board
meetings is three per year.

The Board’s Designated Federal
Officer (DFO), pursuant to DoD policy,
shall be a full-time or permanent part-
time DoD employee, and shall be
appointed in accordance with
established DoD policies/procedures. In
addition, the Board’s DFO is required to
attend all Board and subcommittee
meetings for the entire duration of each
and every meeting. However, in the
absence of the Board’s DFO, a properly
approved Alternate DFO, duly
appointed to the Board according to the
DoD policies/procedures, shall attend
the entire duration of the Board or
subcommittee meeting.

The DFO, or the Alternate DFO, shall
call all of the Board’s and
subcommittee’s meetings; prepare and
approve all meeting agendas; adjourn
any meeting when the DFO, or Alternate
DFO, determines adjournment to be in
the public interest or required by
governing regulations or DoD policies/
procedures; and chair meetings when
directed to do so by the Secretary of the
Navy.

Pursuant to 41 CFR 102-3.105(j) and
102-3.140, the public or interested
organizations may submit written
statements to United States Military
Academy Board of Visitors membership
about the Board’s mission and
functions. Written statements may be
submitted at any time or in response to
the stated agenda of planned meeting of
the United States Military Academy
Board of Visitors.

All written statements shall be
submitted to the DFO for the United
States Military Academy Board of
Visitors, and this individual will ensure

that the written statements are provided
to the membership for their
consideration. Contact information for
the United States Military Academy
Board of Visitors DFO can be obtained
from the GSA’s FACA Database—http://
www.facadatabase.gov/.

The DFO, pursuant to 41 CFR 102—
3.150, will announce planned meetings
of the United States Military Academy
Board of Visitors. The DFO, at that time,
may provide additional guidance on the
submission of written statements that
are in response to the stated agenda for
the planned meeting in question.

Dated: November 13, 2014.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2014—-27234 Filed 11-17-14; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Renewal of Department of Defense
Federal Advisory Committees

AGENCY: DoD.

ACTION: Renewal of Federal Advisory
Committee.

SUMMARY: The Department of Defense
(DoD) is publishing this notice to
announce that it is renewing the charter
for the United States Naval Academy
Board of Visitors (‘““the Board”).

FOR FURTHER INFORMATION CONTACT:
James Freeman, Advisory Committee
Management Officer for the Department
of Defense, 703—692—-5952.
SUPPLEMENTARY INFORMATION: This
committee’s charter is being renewed
pursuant to the Federal Advisory
Committee Act of 1972 (5 U.S.C.
Appendix, as amended), the
Government in the Sunshine Act of
1976 (5 U.S.C. 552b) (“the Sunshine
Act”), and 41 CFR 102-3.50(d).

The Board is a non-discretionary
Federal advisory committee that shall
provide independent advice and
recommendations to the President of the
United States on matters relating to but
not limited to morale and discipline,
curriculum, instruction, physical
equipment, fiscal affairs, academic
methods and other matters relating to
the United States Naval Academy that
the Board decides to consider.

The Board shall visit the Naval
Academy annually, and any other
official visits by the Board or its
members to the Academy, other than the
annual visit, shall be made in
compliance with the requirements set
forth in 10 U.S.C. 6968(d). The Board
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shall submit a written report to the
President of the United States within 60
days after its annual visit to the Naval
Academy, to include the Board’s views
and recommendations pertaining to the
Academy, including its advice and
recommendations on matters set forth in
the paragraph above. Any report of a
visit, other than an annual visit, must be
made pursuant to 10 U.S.C. 6968(f).

The Board, pursuant to 10 U.S.C.
6968(a), shall be constituted annually
and shall be composed of no more than
15 members. The Board membership
shall include:

a. The Chairman of the Committee on
Armed Services of the Senate, or his
designee;

b. Three other members of the Senate
designated by the Vice President or the
President pro tempore of the Senate,
two of whom are members of the
Committee on Appropriations of the
Senate;

c¢. The Chairman of the Committee on
Armed Services of the House of
Representatives, or his designee;

d. Four other members of the House
of Representatives designated by the
Speaker of the House of Representatives,
two of whom are members of the
Committee on Appropriations of the
House of Representatives; and

e. Six persons designated by the
President.

Board members designated by the
President shall serve for three years
each, except that any member whose
term of office has expired shall continue
to serve until his successor is appointed.
In addition, the President shall
designate two persons each year to
succeed the members whose terms
expire that year.

If a Board member dies or resigns, a
successor shall be designated for the
unexpired portion of the term by the
official who designated the member.
The DoD, through the Department of the
Navy, provides support, as deemed
necessary, for the performance of the
Board’s functions, and ensures
compliance with the requirements of
FACA, the Government in the Sunshine
Act, governing Federal statutes and
regulations, and established DoD
policies/procedures.

The Secretary of the Navy shall select
the Board’s Chair from the total
membership.

With the exception of travel and per
diem for official travel, Board members
shall serve without compensation.

The Board, pursuant to 10 U.S.C.
6968(g) and (h), may, upon approval by
the Secretary of the Navy, call in
advisers for consultation, and these
advisers shall, with the exception of

travel and per diem for official travel,
serve without compensation.

The Department, when necessary and
consistent with the Board’s mission and
DoD policies and procedures, may
establish subcommittees, task groups, or
working groups to support the Board.
Establishment of Subcommittees will be
based upon written determination, to
include terms of reference, by the
Secretary of Defense, the Deputy
Secretary of Defense, or the Board’s
sponsor.

Such subcommittees or workgroups
shall not work independently of the
chartered Board, and shall report all of
their recommendations and advice
solely to the Board for full deliberation
and discussion. Subcommittees, task
forces, or working groups have no
authority to make decisions and
recommendations, verbally or in
writing, on behalf of the chartered
Board; nor can any subcommittee or its
members update or report, verbally or in
writing, directly to the DoD or any
Federal officers or employees.

All subcommittee members shall be
appointed by the Secretary of Defense
according to governing DoD policies/
procedures even if the member in
question is already a Board member.
Such individuals shall be appointed to
serve as experts and consultants under
the authority of 5 U.S.C. 3109, and shall
serve as special government employees.
Subcommittee members, with the
approval of the Secretary of Defense,
may serve a term of service on the
subcommittee of one-to-four years;
however, no member shall serve more
than two consecutive terms of service
on the Subcommittee, unless authorized
by the Secretary of Defense. All
subcommittee members appointments
must be renewed on an annual basis.
With the exception of travel and per
diem, subcommittee members shall
serve without compensation.

All subcommittees, task forces, or
working groups shall operate under the
provisions of FACA, the Government in
the Sunshine Act, governing Federal
statutes and regulations, and governing
DoD policies/procedures.

The estimated number of Board
meetings is four per year.

The Board’s Designated Federal
Officer (DFO), pursuant to DoD policy,
shall be a full-time or permanent part-
time DoD employee, and shall be
appointed in accordance with
established DoD policies/procedures. In
addition, the Board’s DFO is required to
attend all Board and subcommittee
meetings for the entire duration of each
and every meeting. However, in the
absence of the Board’s DFO, a properly
approved Alternate DFO, duly

appointed to the Board according to the
DoD policies/procedures, shall attend
the entire duration of the Board or
subcommittee meeting.

The DFO, or the Alternate DFO, shall
call all of the Board’s and
subcommittee’s meetings; prepare and
approve all meeting agendas; adjourn
any meeting when the DFO, or Alternate
DFO, determines adjournment to be in
the public interest or required by
governing regulations or DoD policies/
procedures; and chair meetings when
directed to do so by the Secretary of the
Navy.

Pursuant to 41 CFR 102-3.105(j) and
102-3.140, the public or interested
organizations may submit written
statements to United States Naval
Academy Board of Visitors membership
about the Board’s mission and
functions. Written statements may be
submitted at any time or in response to
the stated agenda of planned meeting of
the United States Naval Academy Board
of Visitors.

All written statements shall be
submitted to the DFO for the United
States Naval Academy Board of Visitors,
and this individual will ensure that the
written statements are provided to the
membership for their consideration.
Contact information for the United
States Naval Academy Board of Visitors
DFO can be obtained from the GSA’s
FACA Database—http://
www.facadatabase.gov/.

The DFO, pursuant to 41 CFR 102—
3.150, will announce planned meetings
of the United States Naval Academy
Board of Visitors. The DFO, at that time,
may provide additional guidance on the
submission of written statements that
are in response to the stated agenda for
the planned meeting in question.

Dated: November 13, 2014.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2014—27238 Filed 11-17—-14; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Renewal of Department of Defense
Federal Advisory Committees

AGENCY: DoD.

ACTION: Renewal of Federal Advisory
Committee.

SUMMARY: The Department of Defense
(DoD) is publishing this notice to
announce that it is renewing the charter
for the Board of Visitors of the U.S. Air
Force Academy (‘“‘the Board”).
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FOR FURTHER INFORMATION CONTACT:
James Freeman, Advisory Committee
Management Officer for the Department
of Defense, 703—692—-5952.
SUPPLEMENTARY INFORMATION: This
committee’s charter is being renewed
pursuant to the Federal Advisory
Committee Act of 1972 (5 U.S.C.
Appendix, as amended), the
Government in the Sunshine Act of
1976 (5 U.S.C. 552b) (“the Sunshine
Act”), and 41 CFR 102-3.50(d).

The Board is a non-discretionary
Federal advisory committee that shall
provide independent advice and
recommendations on matters relating to
the U.S. Air Force Academy, to include
morale, discipline, and social climate,
the curriculum, instruction, physical
equipment, fiscal affairs, academic
methods, and other matters relating to
the Academy that the Board decides to
consider.

The Board shall prepare a semiannual
report containing its views and
recommendations pertaining to the U.S.
Air Force Academy, based on its
meeting since the last such report and
any other considerations it determines
relevant. Each such report shall be
submitted concurrently to the Secretary
of Defense, through the Secretary of the
Air Force, and to the Committee on
Armed Services of the Senate and the
Committee on Armed Services of the
House of Representatives. The DoD,
through the Department of the Air
Force, provides the necessary support
for the performance of the Board’s
functions and ensures compliance with
the requirements of the FACA, the
Sunshine Act, governing Federal
statutes and regulations, and established
DoD policies and procedures.

The Board, pursuant to 10 U.S.C. 9355
(a) and (b)(2), shall be constituted
annually and composed of 15 members.
The Board membership shall include:

a. Six persons designated by the
President, at least two of whom shall be
graduates of the Academy;

b. The Chairperson of the Committee
on Armed Services of the House of
Representatives, or designee;

c. Four persons designated by the
Speaker of the House of Representatives,
three of whom shall be members of the
House of Representatives and the fourth
of whom may not be a member of the
House of Representatives;

d. The Chairperson of the Committee
on Armed Services of the Senate, or
designee; and

e. Three other members of the Senate
designated by the Vice President or the
President pro tempore of the Senate,
two of whom are members of the
Committee on Appropriations of the
Senate.

Board members designated by the
President shall serve for three years
each, except that any member whose
term of office has expired shall continue
to serve until a successor is appointed.
In addition, the President shall
designate persons each year to succeed
the members whose terms expire that
year.

If a member of the Board dies, resigns,
or is terminated, a successor shall be
designated for the unexpired portion of
the term by the official who designated
the member. The Secretary of the Air
Force members shall select the Board
Chair and Vice Chair from the total
membership. Board members who are
full-time or permanent part-time Federal
Officers or employees shall be
appointed as regular government
employees or ex officious, as
appropriate. Board members designated
by the President or the Congress, who
are not full-time or permanent part-time
Federal officers or employees, shall be
appointed to serve as special
government employees (SGEs) under the
authority of 5 U.S.C. 3109.

With the exception of travel and per
diem for official travel, Board members
serve without compensation. If a
member of the Board fails to attend two
successive Board meetings, except in a
case in which an absence is approved in
advance for good cause by the Board
Chairperson, such failure shall be
grounds for termination from
membership on the Board, pursuant to
10 U.S.C. 9355(c)(2)(A) (“‘absenteeism
provision”).

Termination of membership on the
Board pursuant to the absenteeism
provision, in the case of a member of the
Board who is not a member of Congress,
may be made by the Board’s Chair and,
in the case of a member of the Board
who is a member of Congress, may be
made only by the official who
designated the member. When a
member of the Board is subject to
termination from membership on the
Board under the absenteeism provision,
the Board’s Chairperson shall notify the
official who designated the member.
Upon receipt of such a notification with
respect to a member of the Board who
is a member of Congress, the official
who designated the member shall take
such action as that official considers
appropriate.

Board members who are full-time or
permanent part-time Federal Officers or
employees shall be appointed as regular
government employees or ex officious,
as appropriate. Board members
designated by the President or the
Congress, who are not full-time or
permanent part-time Federal officers or
employees, shall be appointed to serve

as special government employees (SGEs)
under the authority of 5 U.S.C. 3109.

The DoD, when necessary and
consistent with the Board’s mission and
DoD policies and procedures, may
establish subcommittees, task groups, or
working groups to support the Board.
Establishment of subcommittees will be
based upon written determination, to
include terms of reference, by the
Secretary of Defense, the Deputy
Secretary of Defense, or the Secretary of
the Air Force, as the Board’s sponsor.

Such subcommittees or workgroups
shall not work independently of the
chartered Board, and shall report all
their recommendations and advice
solely to the Board for full deliberation
and discussion. Subcommittees, task
forces, working groups have no
authority to make decisions and
recommendations, verbally or in
writing, on behalf of the chartered
Board; nor can any subcommittee or its
members update or report, verbally or in
writing, directly to the DoD or any
Federal officers or employees.

All subcommittee members shall be
appointed by the Secretary of Defense
according to governing DoD policies/
procedures, even if the member in
question is already a Board member.
Such individuals shall be appointed to
serve as experts and consultants under
the authority of 5 U.S.C. 3109, and shall
serve as special government employees.
Subcommittee members, with the
approval of the Secretary of Defense,
may serve a term of service on the
subcommittee of one-to-four years;
however, no subcommittee member
shall serve more than two consecutive
terms of service unless otherwise
authorized by the Secretary of Defense.
All subcommittee appointments must be
renewed on an annual basis. With the
exception of travel and per diem,
Subcommittee members shall serve
without compensation.

Pursuant to 41 CFR 102-3.105(j) and
102-3.140, the public or interested
organizations may submit written
statements to Board of Visitors of the
U.S. Air Force Academy membership
about the Board’s mission and
functions. Written statements may be
submitted at any time or in response to
the stated agenda of planned meeting of
the Board of Visitors of the U.S. Air
Force Academy.

The Board shall meet at the call of the
Board’s Designated Federal Officer
(DFO), in consultation with the Board’s
Chair. The estimated number of Board
meetings is at least four per year, with
at least two of those meetings taking
place at the Academy. All written
statements shall be submitted to the
DFO for the Board of Visitors of the U.S.
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Air Force Academy, and this individual
will ensure that the written statements
are provided to the membership for
their consideration. Contact information
for the Board of Visitors of the U.S. Air
Force Academy DFO can be obtained
from the GSA’s FACA Database—http://
www.facadatabase.gov/.

The DFO, pursuant to 41 CFR 102—
3.150, will announce planned meetings
of the Board of Visitors of the U.S. Air
Force Academy. The DFO, at that time,
may provide additional guidance on the
submission of written statements that
are in response to the stated agenda for
the planned meeting in question.

Dated: November 13, 2014.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2014—-27278 Filed 11-17-14; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2014-ICCD-0148]

Agency Information Collection
Activities; Comment Request; Teacher
Education Assistance for College and
Higher Education Grant Eligibility
Regulations

AGENCY: Federal Student Aid (FSA),
Department of Education (ED).
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 3501 et seq.), ED is
proposing an extension of an existing
information collection.

DATES: Interested persons are invited to
submit comments on or before January
20, 2015.

ADDRESSES: Comments submitted in
response to this notice should be
submitted electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov by selecting
Docket ID number ED-2014-ICCD-0148
or via postal mail, commercial delivery,
or hand delivery. If the regulations.gov
site is not available to the public for any
reason, ED will temporarily accept
comments at ICDocketMgr@ed.gov.
Please note that comments submitted by
fax or email and those submitted after
the comment period will not be
accepted; ED will ONLY accept
comments during the comment period
in this mailbox when the regulations.gov
site is not available. Written requests for
information or comments submitted by
postal mail or delivery should be
addressed to the Director of the
Information Gollection Clearance
Division, U.S. Department of Education,

400 Maryland Avenue SW., LBJ,
Mailstop L-OM-2-2E319, Room 2E105,
Washington, DC 20202.

FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection
activities, please contact Beth
Grebeldinger, (202) 377-4018.
SUPPLEMENTARY INFORMATION: The
Department of Education (ED), in
accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506(c)(2)(A)), provides the general
public and Federal agencies with an
opportunity to comment on proposed,
revised, and continuing collections of
information. This helps the Department
assess the impact of its information
collection requirements and minimize
the public’s reporting burden. It also
helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. ED is
soliciting comments on the proposed
information collection request (ICR) that
is described below. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Teacher Education
Assistance for College and Higher
Education Grant Eligibility Regulations.

OMB Control Number: 1845-0084.

Type of Review: An extension of an
existing information collection.

Respondents/Affected Public:
Individuals or Households, Private
Sector, State, Local or Tribal
Governments.

Total Estimated Number of Annual
Responses: 251,452.

Total Estimated Number of Annual
Burden Hours: 40,309.

Abstract: The Teacher Education
Assistance for College and Higher
Education (TEACH) Grant program is a
non-need-based grant program that
provides up to $4,000 per year to
students who are enrolled in an eligible
program and who agree to teach in a
high-need field, at a low-income
elementary or secondary school for at
least four years within eight years of
completing the program for which the

Teach Grant was awarded. The TEACH
Grant program regulations are required
to ensure accountability of the program
participants, both institutions and
student recipients, for proper program
administration, to determine eligibility
to receive program benefits and to
prevent fr