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Presidential Documents

Title 3—

The President

Proclamation 9189 of October 8, 2014

Leif Erikson Day, 2014

By the President of the United States of America

A Proclamation

At a time when much of the world remained unknown, Leif Erikson—
a son of Iceland and grandson of Norway—Ileft his Nordic homeland and
sailed westward across an unrelenting ocean. Landing in present-day Canada
more than 1,000 years ago, Erikson and his crew became the first Europeans
known to reach North America. In this new world, they discovered a land
rich with natural resources and established their first settlement, Vinland.
Today, we recognize their courageous spirit and the daring exploration that
forged a path for centuries of exchange, innovation, and opportunity.

More than 800 years after this historic voyage, a group of Norwegian immi-
grants boarded a ship named Restauration, and with the same sense of
hope and determination shared by Erikson and his crew, they crossed the
Atlantic in pursuit of the freedoms promised in America. On October 9,
1825, they arrived in New York City, becoming the first organized group
of immigrants from Norway to reach the United States. Together, they wrote
a chapter of our two countries’ interconnected story and opened the doors
to opportunity for the hundreds of thousands of Norwegians who would
follow, enriching our communities and bettering our Nation.

This year, we also celebrate the 200th anniversary of the adoption of Norway’s
constitution, a charter influenced by America’s founding documents, and
we are reminded of the powerful bonds between our two nations and the
values and ideals our people embrace. As we reflect on our common past,
we rededicate ourselves to preserving all that has brought us together: the
story of a fearless leader who reached for new possibilities; our shared
commitment to self-determination and freedom; and the simple truth that
has drawn immigrants to our shores—in America, anyone who works hard
should be able to get ahead.

Today, there is more work to do to strengthen these promises, and we
require bold thinkers and explorers to achieve what we know can be possible.
The far reaches of our universe and the depths of our oceans remain unex-
plored, and the next frontiers in science, medicine, and technology await
a new generation of innovators and entrepreneurs. As a Nation, let us
carry forward the spirit of Leif Erikson and seize the future together.

To honor Leif Erikson and celebrate our Nordic-American heritage, the Con-
gress, by joint resolution (Public Law 88-566) approved on September 2,
1964, has authorized the President of the United States to proclaim October
9 of each year as ““Leif Erikson Day.”

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, do hereby proclaim October 9, 2014, as Leif Erikson Day. I
call upon all Americans to observe this day with appropriate ceremonies,
activities, and programs to honor our rich Nordic-American heritage.
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[FR Doc. 2014—-24574
Filed 10-14-14; 8:45 am]
Billing code 3295-F5

IN WITNESS WHEREOF, I have hereunto set my hand this eighth day
of October, in the year of our Lord two thousand fourteen, and of the
Independence of the United States of America the two hundred and thirty-

ninth.
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 13

[Docket No.: FAA—2014-0505; Amdt. No.
13-36 A]

RIN 2120-AK43

Orders of Compliance, Cease and
Desist Orders, Order of Denial, and
Other Orders

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; confirmation of
effective date; disposition of comments.

SUMMARY: On August 12, 2014, the FAA
published an immediate final rule (79
FR 46964) entitled “Orders of
Compliance, Cease and Desist Orders,
Orders of Denial, and Other Orders.”
This action confirms the effective date
of the immediate final rule and
responds to the comments received on
that immediate final rule.

DATES: The immediate final rule
published August 12, 2014 (79 FR
46964) will become effective on October
14, 2014.

ADDRESSES: You may review the public
docket for this rulemaking (Docket No.
FAA-2014-0505) at the Docket
Management Facility in Room W12-140
of the West Building Ground Floor at
1200 New Jersey Avenue SE.,
Washington, DC 20590-0001 between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. You
may also review the public docket on
the Internet at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
technical or legal questions concerning
this action, contact Edmund Averman,
Office of the Chief Counsel (AGC-210),
Federal Aviation Administration, 800
Independence Avenue SW.,

Washington, DC 20591; telephone (202)
267-3147; email Ed.Averman@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

On August 12, 2014, the FAA
published an immediate final rule
entitled “Orders of Compliance, Cease
and Desist Orders, Orders of Denial, and
Other Orders” (79 FR 46964). That
rulemaking provides the opportunity for
an informal conference with an FAA
attorney before an order is issued under
14 CFR 13.20, the FAA’s regulation
covering orders other than certificate
action and civil penalty orders. The
change is necessary to provide
additional fairness and process to those
persons who are subject to such an
order, and is consistent with the process
available in other enforcement actions.
These conferences may result in either
a resolution of the matter or a narrowing
of the issues, thereby conserving
resources for respondents and the FAA.

Discussion of Comments

The FAA received one comment on
the immediate final rule. The National
Business Aviation Association (NBAA)
welcomed the FAA’s amendment to
§13.20. The NBAA recognized this
change provides additional fairness to
those subject to an order. The NBAA
acknowledged this rule as a positive
change for the industry.

Conclusion

After consideration of the comments
submitted in response to the immediate
final rule, the FAA has determined that
no revisions to the rule are warranted
based on the comments received.

Issued under authority provided by 49

U.S.C. 106(f), 44701(a), and 44707 in
Washington, DC, on October 9, 2014.

Lirio Liu,

Director, Office of Rulemaking.

[FR Doc. 2014—24566 Filed 10—14—14; 8:45 am]
BILLING CODE 4910-13-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4022

Benefits Payable in Terminated Single-
Employer Plans; Interest Assumptions
for Paying Benefits

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: This final rule amends the
Pension Benefit Guaranty Corporation’s
regulation on Benefits Payable in
Terminated Single-Employer Plans to
prescribe interest assumptions under
the regulation for valuation dates in
November 2014. The interest
assumptions are used for paying
benefits under terminating single-
employer plans covered by the pension
insurance system administered by
PBGC.

DATES: Effective November 1, 2014.
FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion
(Klion.Catherine@pbgc.gov), Assistant
General Counsel for Regulatory Affairs,
Pension Benefit Guaranty Corporation,
1200 K Street NW., Washington, DC
20005, 202—-326—4024. (TTY/TDD users
may call the Federal relay service toll-
free at 1-800—877-8339 and ask to be
connected to 202—-326-4024.)
SUPPLEMENTARY INFORMATION: PBGC’s
regulation on Benefits Payable in
Terminated Single-Employer Plans (29
CFR part 4022) prescribes actuarial
assumptions—including interest
assumptions—for paying plan benefits
under terminating single-employer
plans covered by title IV of the
Employee Retirement Income Security
Act of 1974. The interest assumptions in
the regulation are also published on
PBGC’s Web site (http://www.pbgc.gov).

PBGC uses the interest assumptions in
Appendix B to Part 4022 to determine
whether a benefit is payable as a lump
sum and to determine the amount to
pay. Appendix C to Part 4022 contains
interest assumptions for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates
determined using PBGC’s historical
methodology. Currently, the rates in
Appendices B and C of the benefit
payment regulation are the same.

The interest assumptions are intended
to reflect current conditions in the
financial and annuity markets.
Assumptions under the benefit
payments regulation are updated
monthly. This final rule updates the
benefit payments interest assumptions
for November 2014.1

1 Appendix B to PBGC’s regulation on Allocation
of Assets in Single-Employer Plans (29 CFR part
4044) prescribes interest assumptions for valuing
benefits under terminating covered single-employer

Continued
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The November 2014 interest
assumptions under the benefit payments
regulation will be 1.25 percent for the
period during which a benefit is in pay
status and 4.00 percent during any years
preceding the benefit’s placement in pay
status. In comparison with the interest
assumptions in effect for October 2014,
these interest assumptions represent an
increase of 0.25 percent in the
immediate annuity rate and are
otherwise unchanged.

PBGC has determined that notice and
public comment on this amendment are
impracticable and contrary to the public
interest. This finding is based on the
need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the payment of
benefits under plans with valuation
dates during November 2014, PBGC
finds that good cause exists for making
the assumptions set forth in this
amendment effective less than 30 days
after publication.

PBGC has determined that this action
is not a “significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

In consideration of the foregoing, 29
CFR part 4022 is amended as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

m 2. In appendix B to part 4022, Rate Set
253, as set forth below, is added to the
table.

Appendix B to Part 4022—Lump Sum
Interest Rates for PBGC Payments

* * * * *

For plans with a valuation

Immediate

Deferred annuities

Rate set date annuity rate (percent)
On or after Before (percent) i h i m mn
253 11-1-14 12-1-14 1.25 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
253, as set forth below, is added to the

Appendix C to Part 4022—Lump Sum
Interest Rates for Private-Sector

table. Payments
* * * * *
For plans Véi;f;ea valuation Immediate Deferred annuities (percent)
Rate set annuity rate ] ] ]
On or after Before (percent) h kb s m M
253 11-1-14 12-1-14 1.25 4.00 4.00 4.00 7 8

Issued in Washington, DC, on this 7th day
of October 2014.

Judith Starr,

General Counsel, Pension Benefit Guaranty
Corporation.

[FR Doc. 2014-24440 Filed 10-14-14; 8:45 am]

BILLING CODE 7709-01-P

plans for purposes of allocation of assets under

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2014-0715]
RIN 1625-AA08

Special Local Regulation; Mavericks
Invitational Surf Competition, Half
Moon Bay, CA

AGENCY: Coast Guard, DHS.

ACTION: Interim rule and request for
comments.

SUMMARY: The Coast Guard is
establishing a special local regulation in

ERISA section 4044. Those assumptions are
updated quarterly.

the navigable waters of Half Moon Bay,
CA near Pillar Point in support of the
Mavericks Invitational Surf Competition
to be held one day between November
1 of each year and March 31 of the
following year, from 6 a.m. until 6 p.m.
This special local regulation will
temporarily restrict vessel traffic in
vicinity of Pillar Point and prohibit
vessels not participating in the surfing
event from entering the dedicated
surfing area and a designated no-entry
area. This regulation is necessary to
provide for the safety of life on the
navigable waters immediately prior to,
during, and immediately after the
surfing competition.

DATES: This rule is effective November
1, 2014.
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Comment Date: Comments and
related material must be received by the
Coast Guard on or before November 14,
2014.

Requests for public meetings must be
received by the Coast Guard on or before
November 14, 2014.

ADDRESSES: You may submit comments
identified by docket number USCG—
2014-0715 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand Delivery: Same as mail
address above, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

See the “Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Junior Grade Joshua
Dykman, U.S. Coast Guard Sector San
Francisco; telephone (415) 399-3585 or
email at D11-PF-MarineEvents@
uscg.mil. If you have questions on
viewing or submitting material to the
docket, call Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://

www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number (USCG—-2014—0715) in
the “Search” box and click “Search.”
Click on “Submit a Comment” on the
line associated with this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG—-2014—0715) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not plan to hold public
meetings on this rule. However, you
may submit a request for one on or
before November 14, 2014 using one of
the methods specified under ADDRESSES.
Please explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

B. Regulatory History and Information

The Mavericks Invitational Surf
Competition has grown in popularity
within the past several years. Due to the
inherent dangers of the competition and
the disruption to the normal uses of the
waterways in the vicinity of Pillar Point,
the Coast Guard issues a Marine Event
Permit to the event sponsor. Following
the collapse of the Cliffside viewing area
in 2011, the Coast Guard became
concerned that the loss of shore-side
viewing would result in a larger than
expected number of spectator vessels in
the vicinity of the event and considered
promulgating a Safety Zone which
would prevent spectator vessels from
encroaching on the competition area to
preserve the safety of both the surfers
and the spectators. Because it proved
impossible to reliably predetermine the
exact location of breaking surf, the Coast
Guard did not establish a Safety Zone
for subsequent events, but has
continued to maintain a presence at the
event to protect the competitors from
encroaching spectator vessels and vice
versa. This special local regulation
formalizes the scheme employed during
the 2013 and 2014 competitions, which
proved to be an effective means of
separating competitors from spectators.
The two zones and associated
regulations contained in this rule are
intended to ensure the safety of
competitors from spectator vessels, and
to enhance safety of spectator vessels by
creating a designated area in which the
Coast Guard may direct the movement
of such vessels. Because of the dangers
posed by the surf conditions during the
Mavericks Invitational Surf
Competition, the special local regulation
is necessary to provide for the safety of
event participants, spectators, and other
vessels transiting the event area. For the
safety concerns noted, it is in the public
interest to have these regulations in
effect during the event.

The Coast Guard is enacting this
special local regulation without
publishing an NPRM. The Coast Guard
finds good cause for publishing this
interim rule without an NPRM because
an NPRM, in this case, is unnecessary.
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Public interest in this regulation is low:
This event involves a limited area, does
not restrict navigation and is enforced
for only one day within the regulated
period. In addition, the Coast Guard has
been working with the event sponsors,
participants and spectators for two years
and has received input from the
involved parties on how to best manage
this event over the years. Finally, by
publishing this rule as an interim rule,
the Coast Guard remains open to public
comment on how to improve the
regulation.

The effective date of this regulation is
less than thirty days from the date of
publication. The Coast Guard finds good
cause for making this interim rule
effective less than thirty days after
publication because doing so is
unnecessary. This event has been
occurring for the previous two years and
is known to the local community. In
addition, the Coast Guard has been
working with the event sponsors,
participants and spectators for two years
and has a good idea how to best manage
this event. Finally, while the regulation
will be in effect starting in November,
the date of the event is most likely to be
between January and March, so
sufficient notice before the actual
enforcement period would be available.

C. Basis and Purpose

Under 33 CFR 100.35, the Coast
Guard District Commander has
authority to promulgate certain special
local regulations deemed necessary to
ensure the safety of life on the navigable
waters immediately before, during, and
immediately after an approved regatta or
marine parade. The Commander of
Coast Guard District 11 has delegated to
the Captain of the Port (COTP) San
Francisco the responsibility of issuing
such regulations.

The Mavericks Invitational Surf
Competition is a one day ‘“Big Wave”
surfing competition between the top 24
big wave surfers. The competition only
occurs when 15-20 foot waves are
sustained for over 24 hours and are
combined with mild easterly winds of
no more than 5-10 knots. The rock and
reef ridges that make up the sea floor of
the Pillar Point area combined with
optimal weather conditions create the
large waves that Mavericks is known
for. Due to the hazardous waters
surrounding Pillar Point at the time of
the surfing competition, the Coast Guard
is establishing a special local regulation
in vicinity of Pillar Point that restricts
navigation in the area of the surf
competition and in neighboring
hazardous areas. This regulation is
intended to ensure the safety of
competitors by delineating a specific

competition area, and to provide for the
safety of spectators by imposing
operating restrictions on those vessels.

D. Discussion of the Interim Rule

The Coast Guard is establishing a
regulated area for the Mavericks
Invitational Surf Competition. The
Mavericks Invitational Surf Competition
will take place on a day that presents
favorable surf conditions between
November 1 of each year and March 31
of the following year, from 6 a.m. until
6 p.m. The Mavericks Invitational can
only occur when 15-20 foot waves are
sustained for over 24 hours and are
combined with mild easterly winds of
no more than 5-10 knots. Unpredictable
weather patterns and the event’s narrow
operating window limit the Coast
Guard’s ability to notify the public of
the event. The Coast Guard will issue
notice of the event as soon as
practicable and no later than 24 hours
prior via the Broadcast Notice to
Mariners.

The Mavericks Invitational Surf
Competition will occur in the navigable
waters of Half Moon Bay, CA in vicinity
of Pillar Point as depicted in National
Oceanic and Atmospheric
Administration (NOAA) Chart 18682.
The Coast Guard will enforce a
regulated area defined by an arc
extending 1000 yards from Sail Rock
(37°29°34” N, 122°30’02” W) excluding
the waters within Pillar Point Harbor.
All restrictions would apply only
between 6 a.m. and 6 p.m. on the day
of the actual competition.

The effect of this regulation will be to
restrict navigation in the vicinity of
Pillar Point during the Mavericks
Invitational Surf Competition. During
the enforcement period, the Coast Guard
will direct the movement and access of
all vessels within the regulated area.
The regulated area will be divided into
two zones. Zone 1 will be designated as
the competition area, and the movement
of vessels within Zone 2 will be
controlled by PATCOM.

This regulation is needed to keep
spectators and vessels a safe distance
away from the event participants and
the hazardous waters surrounding Pillar
Point. Past competitions have
demonstrated the importance of
restricting access to the competition
area to only vessels in direct support of
the competitors. Failure to comply with
the lawful directions of the Goast Guard
could result in additional vessel
movement restrictions, citation, or both.

E. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.

Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
those Orders.

We expect the economic impact of
this rule does not rise to the level of
necessitating a full Regulatory
Evaluation. The regulated area and
associated regulations are limited in
duration, and are limited to a narrowly
tailored geographic area. In addition,
although this rule restricts access to the
waters encompassed by the regulated
area, the effect of this rule will not be
significant because the local waterway
users will be notified via public
Broadcast Notice to Mariners to ensure
the regulations will result in minimum
impact. The entities most likely to be
affected are small commercial vessels,
and pleasure craft engaged in
recreational activities.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect owners and
operators of commercial vessels, and
pleasure craft engaged in recreational
activities and sightseeing. This rule will
not have a significant economic impact
on a substantial number of small entities
for several reasons: (i) This rule will
encompass only a small portion of the
waterway for a limited period of time,
and (ii) the maritime public will be
advised in advance of the enforcement
of the regulated area via Broadcast
Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
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jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
regulated area of limited size and
duration. This rule is categorically
excluded from further review under
paragraph 34(g) of Figure 2—1 of the

Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, and Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.
m 2. Add §100.1106 to read as follows:

§100.1106 Special Local Regulation;
Annual Mavericks Invitational Big Wave
Surf Competition.

(a) Location. This special local
regulation establishes a regulated area
on the waters of Half Moon Bay, located
in the vicinity of Pillar Point. Movement
within marinas, pier spaces, and
facilities within Pillar Point Harbor is
not regulated by this section.

(b) Enforcement Period. The following
regulations will be enforced between the
hours of 6 a.m. and 6 p.m. on one day
between November 1 of each year and
March 31 of the following year. Annual
notice of the specific enforcement dates
and times of these regulations will be
announced via Broadcast Notice to
Mariners and published by the Coast
Guard in a Boating Public Safety Notice
at least 24 hours in advance of the
competition. Annual notice of the
specific enforcement dates and times
will also be published in a Notice of
Enforcement in the Federal Register
each year.

(c) Definitions. (1) Patrol Commander.
As used in this section, ‘Patrol
Commander” or “PATCOM” means a
Coast Guard Patrol Commander,
including a Coast Guard coxswain, petty
officer, or other officer, or a Federal,
State, or local officer designated by the
Captain of the Port San Francisco
(COTP) pursuant to a Memorandum of
Understanding with that agency, to
assist in the enforcement of the special
local regulation.

(2) Regulated Area. As used in this
section “Regulated Area” means the
area in which the Maverick’s
Invitational Surf Competition will take
place. This area is bounded by an arc
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extending 1000 yards from Sail Rock
(37°2934” N, 122°30’02” W) excluding
the waters within Pillar Point Harbor.
All coordinates are North American
Datum 1983. Within the Regulated Area,
at least two zones will be established
and marked by buoys on the day of the
competition. Due to the dynamic and
changing nature of the surf, the exact
size and location of the zones will not
be made public until the competition
day. The zones will be prominently
marked by at least 8 buoys, placed by
the event sponsor in a pattern approved
by PATCOM. In addition, the USCG will
notify the public of the zone locations
via broadcast notice to mariners on the
day of the event.

(3) Zone 1. As used in this section,
“Zone 1” means the competition area
within the Regulated Area. Zone 1 will
generally be located to the northwest of
a line drawn between Sail Rock
(37°29’34” N, 122°30°02” W) and Pillar
Point Entrance Lighted Gong Buoy 1
(37°29'10.410” N, 122°30°21.904” W).

(4) Zone 2. As used in this section,
“Zone 2” means the area within the
Regulated Area where the Coast Guard
may direct the movement of all vessels,
including restricting vessels from this
area. Due to weather and sea conditions,
the Captain of the Port may deny access
to Zone 2 and the remainder of the
regulated area to all vessels other than
competitors and support vessels on the
day of the event. Zone 2 will generally
be located to the southeast of a line
drawn between Sail Rock (37°29’34” N,
122°30°02” W) and Pillar Point Entrance
Lighted Gong Buoy 1 (37°29'10.410” N,
122°30°21.904” W).

(5) Competitor. As used in this section
“competitor” means a surfer, enrolled in
the Maverick’s Invitational Surf
Competition.

(6) Support Vessel. As used in this
section “support vessel” means a vessel
which is designated and conspicuously
marked by the sponsor to provide direct
support to the competitors.

(7) Spectator Vessel. As used in this
section “‘spectator vessel” means any
vessel or person which is not designated
by the sponsor as a support vessel.

(d) Special Local Regulations. The
following regulations apply between the
hours of 6am and 6pm on the
competition day.

(1) Regulated Area Restrictions:

(i) Only support vessels may be
authorized by the Patrol Commander
(PATCOM) to enter Zone 1 during the
competition.

(ii) Entering the water in Zone 1 by
any person other than the competitors is
prohibited. Competitors shall enter the
water in Zone 1 from authorized
support vessels only.

(iii) Vessels within Zone 2 shall
maneuver as directed by PATCOM.
Given the changing nature of the surf in
the vicinity of the competition,
PATCOM may close Zone 2 to all
vessels due to hazardous conditions.

(iv) Entering the water in Zone 2 by
any person is prohibited.

(v) Rafting and anchoring of vessels
are prohibited within the Regulated
Area.

(vi) Only vessels authorized by
PATCOM shall be permitted to tow
other watercraft within the regulated
area.

(vii) Spectator and support vessels in
Zones 1 and 2 shall operate at speeds
which will create minimum wake, in

general, seven (7) miles per hour or less.

(viii) When hailed or signaled by
PATCOM by a succession of sharp,
short signals by whistle or horn, the
hailed vessel must come to an
immediate stop and comply with the
lawful directions issued. Failure to
comply with a lawful direction may
result in additional operating
restrictions, citation for failure to
comply, or both.

(ix) During the events, vessel
operators may contact the PATCOM on
VHF-FM channel 16.

(2) [Reserved]

Dated: September 18, 2014.
Michael H. Day,

Captain, U.S. Coast Guard. Captain of the
Port San Francisco, Acting.

[FR Doc. 2014—24428 Filed 10-14-14; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA—-2014-0002; Internal
Agency Docket No. FEMA-8355]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has

adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date. Also, information
identifying the current participation
status of a community can be obtained
from FEMA’s Community Status Book
(CSB). The CSB is available at http://
www.fema.gov/fema/csb.shtm.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Federal Insurance and Mitigation
Administration, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472, (202) 646—2953.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management measures aimed
at protecting lives and new construction
from future flooding. Section 1315 of
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits the sale of NFIP flood
insurance unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed in this document no
longer meet that statutory requirement
for compliance with program
regulations, 44 CFR Part 59.
Accordingly, the communities will be
suspended on the effective date in the
third column. As of that date, flood
insurance will no longer be available in
the community. We recognize that some
of these communities may adopt and
submit the required documentation of
legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
to be eligible for the sale of NFIP flood
insurance. A notice withdrawing the
suspension of such communities will be
published in the Federal Register.

In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHAS) in these communities.
The date of the FIRM, if one has been
published, is indicated in the fourth
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column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may be provided for construction
or acquisition of buildings in identified
SFHASs for communities not
participating in the NFIP and identified
for more than a year on FEMA'’s initial
FIRM for the community as having
flood-prone areas (section 202(a) of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment procedures under 5
U.S.C. 553(b), are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension

date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, Section 1315, 42
U.S.C. 4022, prohibits flood insurance
coverage unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed no longer comply
with the statutory requirements, and
after the effective date, flood insurance
will no longer be available in the
communities unless remedial action
takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for part 64

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

FDéate cl:ertain
. Communit Effective date authorization/cancellation of | Current effective ederal assist-
State and location No. Y sale of flood insurance in community map date an;:\;eairr:bllgr}%er
SFHAs
Region llI
Maryland:
Calvert County, Unincorporated Areas 240011 | July 5, 1973, Emerg; September 28, 1984, | November 19, November 19,
Reg; November 19, 2014, Susp. 2014. 2014
Chesapeake Beach, Town of, Calvert 240100 | September 15, 1975, Emerg; November 1, | ..... do . Do.
County. 1984, Reg; November 19, 2014, Susp.
Leonardtown, Town of, Saint Mary’s 240065 | April 14, 1975, Emerg; September 28, | ..... [o [o R Do.
County. 1984, Reg; November 19, 2014, Susp.
North Beach, Town of, Calvert County 240012 | August 30, 1974, Emerg; September 28, | ..... [o [o IR Do.
1984, Reg; November 19, 2014, Susp.
Saint Mary’s County, Unincorporated 240064 | April 28, 1975, Emerg; February 19, 1987, | ..... [o [o JRNUSR Do.
Areas. Reg; November 19, 2014, Susp.
Pennsylvania:
Ashland, Borough of, Schuylkill County 420765 | August 20, 1974, Emerg; August 1, 1990, | ..... [o [c IR Do.
Reg; November 19, 2014, Susp.
Auburn, Borough of, Schuylkill County 420766 | July 29, 1975, Emerg; May 17, 1989, Reg; | ..... o [o IR Do.
November 19, 2014, Susp.
Barry, Township of, Schuylkill County ... 421997 | August 5, 1975, Emerg; May 1, 1986, Reg; | ..... do Do.
November 19, 2014, Susp.
Blythe, Township of, Schuylkill County 420767 | March 30, 1973, Emerg; June 15, 1977, | ..... [o [o R Do.
Reg; November 19, 2014, Susp.
Branch, Township of, Schuylkill County 421998 | December 2, 1975, Emerg; June 4, 1982, | ..... o [o IR Do.
Reg; November 19, 2014, Susp.
Butler, Township of, Schuylkill County .. 421999 | September 15, 1975, Emerg; November 16, | ..... [o [o IR Do.
1990, Reg; November 19, 2014, Susp.
Cass, Township of, Schuylkill County ... 422000 | December 8, 1975, Emerg; May 17, 1989, | ..... [o (o JRNUTSR Do.
Reg; November 19, 2014, Susp.
Cressona, Borough of, Schuylkill Coun- 420769 | May 23, 1973, Emerg; August 1, 1977, | ..... o [o TR Do.
ty. Reg; November 19, 2014, Susp.
Deer Lake, Borough of, Schuylkill 422640 | January 22, 1976, Emerg; February 2, | ..... do e Do.
County. 1989, Reg; November 19, 2014, Susp.
Delano, Township of, Schuylkill County 422001 | April 30, 1975, Emerg; September 1, 1986, | ..... [o [c IR Do.
Reg; November 19, 2014, Susp.
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East Brunswick, Township of, Schuylkill 422002 | April 9, 1975, Emerg; September 1, 1986, | ..... o [o IR Do.
County. Reg; November 19, 2014, Susp.
East Norwegian, Township of, Schuylkill 422003 | August 7, 1975, Emerg; August 3, 1984, | ..... do e Do.
County. Reg; November 19, 2014, Susp.
East Union, Township of, Schuylkill 422004 | April 21, 1975, Emerg; September 1, 1986, Do. e Do.
County. Reg; November 19, 2014, Susp.
Eldred, Township of, Schuylkill County 422005 | August 5, 1975, Emerg; September 1, | ..... o [o TR Do.
1986, Reg; November 19, 2014, Susp.
Foster, Township of, Schuylkill County 422006 | April 21, 1975, Emerg; September 1, 1986, | ..... [o [c IR Do.
Reg; November 19, 2014, Susp.
Frackville, Borough of, Schuylkill Coun- 420771 | July 9, 1975, Emerg; May 1, 1986, Reg; | ..... o [o IR Do.
ty. November 19, 2014, Susp.
Gilberton, Borough of, Schuylkill County 421007 | August 18, 1972, Emerg; May 2, 1977, | ..... do . Do.
Reg; November 19, 2014, Susp.
Girardville, Borough of, Schuylkill Coun- 420772 | April 29, 1975, Emerg; February 2, 1990, | ..... [o [c IR Do.
ty. Reg; November 19, 2014, Susp.
Gordon, Borough of, Schuylkill County 420773 | September 6, 1974, Emerg; November 15, | ..... [o [o IR Do.
1978, Reg; November 19, 2014, Susp.
Hegins, Township of, Schuylkill County 422008 | July 15, 1975, Emerg; September 1, 1986, | ..... [o [o JRNURTIR Do.
Reg; November 19, 2014, Susp.
Hubley, Township of, Schuylkill County 422009 | October 15, 1975, Emerg; May 1, 1986, | ..... [o [o JRNURTIR Do.
Reg; November 19, 2014, Susp.
Kline, Township of, Schuylkill County ... 422010 | December 26, 1975, Emerg; September 1, | ..... [o [o R Do.
1986, Reg; November 19, 2014, Susp.
Landingville, Borough of, Schuylkill 420774 | June 28, 1973, Emerg; August 15, 1977, | ..... [o [o R Do.
County. Reg; November 19, 2014, Susp.
Mahanoy, Township of, Schuylkill 422011 | August 20, 1975, Emerg; September 1, | ..... [o [o R Do.
County. 1986, Reg; November 19, 2014, Susp.
McAdoo, Borough of, Schuylkill County 420776 | June 6, 1973, Emerg; April 17, 1978, Reg; | ..... [o [o R Do.
November 19, 2014, Susp.
Mechanicsville, Borough of, Schuylkill 421994 | May 12, 1975, Emerg; May 1, 1986, Reg; | ..... [o [o R Do.
County. November 19, 2014, Susp.
Middleport, Borough of, Schuylkill 420777 | September 27, 1974, Emerg; September 1, | ..... [o [o R Do.
County. 1986, Reg; November 19, 2014, Susp.
Minersville, Borough of, Schuylkill 420778 | April 4, 1974, Emerg; March 2, 1989, Reg; | ..... [o [o R Do.
County. November 19, 2014, Susp.
Mount Carbon, Borough of, Schuylkill 421995 | August 28, 1975, Emerg; September 1, | ..... [o [c IR Do.
County. 1986, Reg; November 19, 2014, Susp.
New Castle, Township of, Schuylkill 422012 | December 3, 1979, Emerg; August 13, | ..... [o [c IR Do.
County. 1982, Reg; November 19, 2014, Susp.
New Philadelphia, Borough of, Schuyl- 420779 | May 25, 1973, Emerg; August 15, 1977, | ..... [o [c IR Do.
kill County. Reg; November 19, 2014, Susp.
New Ringgold, Borough of, Schuylkill 421996 | August 22, 1975, Emerg; November 15, | ..... [o [o R Do.
County. 1989, Reg; November 19, 2014, Susp.
North Manheim, Township of, Schuylkill 422013 | September 29, 1975, Emerg; November 15, | ..... [o [o R Do.
County. 1989, Reg; November 19, 2014, Susp.
North Union, Township of, Schuylkill 422014 | July 11, 1975, Emerg; September 1, 1986, | ..... [o [o R Do.
County. Reg; November 19, 2014, Susp.
Norwegian, Township of, Schuylkill 422015 | April 21, 1975, Emerg; July 9, 1982, Reg; | ..... [o [o R Do.
County. November 19, 2014, Susp.
Orwigsburg, Borough of, Schuylkill 421204 | May 15, 1974, Emerg; March 2, 1989, Reg; | ..... [o [o R Do.
County. November 19, 2014, Susp.
Palo Alto, Borough of, Schuylkill County 420780 | December 13, 1974, Emerg; August 3, | ... [o (o JRNUUTSR Do.
1984, Reg; November 19, 2014, Susp.
Pine Grove, Borough of, Schuylkill 420781 | April 17, 1973, Emerg; December 4, 1979, | ..... [o [o R Do.
County. Reg; November 19, 2014, Susp.
Pine Grove, Township of, Schuylkill 420782 | June 14, 1973, Emerg; April 16, 1990, Reg; | ..... [o [o R Do.
County. November 19, 2014, Susp.
Port Carbon, Borough of, Schuylkill 420783 | September 15, 1972, Emerg; January 19, | ..... [o [o R Do.
County. 1978, Reg; November 19, 2014, Susp.
Port Clinton, Borough of, Schuylkill 420784 | December 15, 1972, Emerg; February 1, | ..... [o [o R Do.
County. 1980, Reg; November 19, 2014, Susp.
Porter, Township of, Schuylkill County 422016 | August 18, 1975, Emerg; September 1, | ..... [o [o R Do.
1986, Reg; November 19, 2014, Susp.
Pottsville, City of, Schuylkill County ...... 420785 | June 28, 1973, Emerg; July 5, 1977, Reg; | ..... [o [o R Do.
November 19, 2014, Susp.
Reilly, Township of, Schuylkill County .. 422017 | April 7, 1975, Emerg; May 1, 1986, Reg; | ..... [o [o R Do.
November 19, 2014, Susp.
Ringtown, Borough of, Schuylkill Coun- 422505 | May 27, 1975, Emerg; June 25, 1976, Reg; | ..... [o [o R Do.

ty.

November 19, 2014, Susp.
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Rush, Township of, Schuylkill County ... 422018 | April 21, 1975, Emerg; January 7, 1983, | ..... o [o IR Do.
Reg; November 19, 2014, Susp.
Ryan, Township of, Schuylkill County ... 422019 | April 7, 1975, Emerg; April 1, 1983, Reg; | ..... do Do.
November 19, 2014, Susp.
Schuylkill, Township of, Schuylkill 422020 | May 27, 1975, Emerg; March 11, 1983, | ..... [o [c IR Do.
County. Reg; November 19, 2014, Susp.
Shenandoah, Borough of, Schuylkill 420788 | May 16, 1973, Emerg; May 1, 1986, Reg; | ..... o [o IR Do.
County. November 19, 2014, Susp.
South Manheim, Township of, Schuylkill 422022 | August 6, 1975, Emerg; May 4, 1989, Reg; | ..... do e Do.
County. November 19, 2014, Susp.
Saint Clair, Borough of, Schuylkill 420786 | November 24, 1972, Emerg; March 15, | ..... [o [o JRNUUTST Do.
County. 1977, Reg; November 19, 2014, Susp.
Tamaqua, Borough of, Schuylkill Coun- 425389 | January 29, 1971, Emerg; December 3, | ..... [o [0 T, Do.
ty. 1971, Reg; November 19, 2014, Susp.
Tower City, Borough of, Schuylkill 420790 | April 29, 1975, Emerg; September 1, 1986, | ..... [o [o IR Do.
County. Reg; November 19, 2014, Susp.
Tremont, Township of, Schuylkill Coun- 422023 | March 19, 1975, Emerg; September 5, | ..... [o [c IR Do.
ty. 1979, Reg; November 19, 2014, Susp.
Union, Township of, Schuylkill County .. 422024 | July 24, 1975, Emerg; September 1, 1986, | ..... o [o IR Do.
Reg; November 19, 2014, Susp.
Walker, Township of, Schuylkill County 422026 | March 19, 1975, Emerg; December 5, | ..... [o [o IR Do.
1989, Reg; November 19, 2014, Susp.
Washington, Township of, Schuylkill 422506 | April 4, 1979, Emerg; February 2, 1990, | ..... [o [c IR Do.
County. Reg; November 19, 2014, Susp.
Wayne, Township of, Schuylkill County 422027 | November 13, 1979, Emerg; September 1, | ..... o [o I Do.
1986, Reg; November 19, 2014, Susp.
West Brunswick, Township of, Schuyl- 422028 | August 1, 1979, Emerg; July 17, 1989, Reg; | ..... do Do.
kill County. November 19, 2014, Susp.
West Mahanoy, Township of, Schuylkill 420792 | May 16, 1973, Emerg; April 1, 1983, Reg; | ..... [o [c IR Do.
County. November 19, 2014, Susp.
West Penn, Township of, Schuylkill 422029 | April 3, 1979, Emerg; February 2, 1990, | ..... dO e, Do.
County. Reg; November 19, 2014, Susp.
Virginia:
Gloucester County, Unincorporated 510071 | March 25, 1974, Emerg; August 4, 1987, | ..... [o (o TN Do.
Areas. Reg; November 19, 2014, Susp.
Region V
Indiana:
Brownstown, Town of, Jackson County 180317 | January 29, 1976, Emerg; January 3, 1985, | ..... [o [o IR Do.
Reg; November 19, 2014, Susp.
Carmel, City of, Hamilton County .......... 180081 | August 7, 1975, Emerg; May 19, 1981, | ..... [o [o R Do.
Reg; November 19, 2014, Susp.
Cicero, Town of, Hamilton County ........ 180320 | March 24, 1975, Emerg; January 2, 1980, | ..... [o [o TR Do.
Reg; November 19, 2014, Susp.
Crothersville, Town of, Jackson County 180378 | September 23, 1976, Emerg; January 3, | ..... [o [o IR Do.
1985, Reg; November 19, 2014, Susp.
Hamilton County, Unincorporated Areas 180080 | December 15, 1988, Emerg; December 16, | ..... [o [o R Do.
1988, Reg; November 19, 2014, Susp.
Jackson County, Unincorporated Areas 180405 | December 13, 1974, Emerg; January 5, | ..... [o (o TN Do.
1984, Reg; November 19, 2014, Susp.
Medora, Town of, Jackson County ....... 180098 | May 11, 1976, Emerg; January 5, 1984, | ..... [o [o IR Do.
Reg; November 19, 2014, Susp.
Noblesville, City of, Hamilton County .... 180082 | June 12, 1975, Emerg; March 2, 1981, | ..... o [o IR Do.
Reg; November 19, 2014, Susp.
Seymour, City of, Jackson County ........ 180099 | April 3, 1975, Emerg; November 2, 1983, | ..... o [o IR Do.
Reg; November 19, 2014, Susp.
Sheridan, Town of, Hamilton County .... 180516 | N/A, Emerg; June 1, 2004, Reg; November | ..... [o [c IR Do.
19, 2014, Susp.
Westfield, City of, Hamilton County ...... 180083 | August 15, 1975, Emerg; March 16, 1981, | ..... do . Do.
Reg; November 19, 2014, Susp.
Minnesota:
Albert Lea, City of, Freeborn County ........ 270135 | October 17, 1974, Emerg; May 3, 1982, | ..... [o [o JRNUSR Do.
Reg; November 19, 2014, Susp.
Emmons, City of, Freeborn County ....... 270657 | March 25, 1977, Emerg; May 3, 1982, Reg; | ..... o [o IR Do.
November 19, 2014, Susp.
Freeborn County, Unincorporated Areas 270134 | April 16, 1974, Emerg; May 3, 1982, Reg; | ..... dO e, Do.
November 19, 2014, Susp.
Glenville, City of, Freeborn County ....... 270137 | May 2, 1974, Emerg; May 3, 1982, Reg; | ..... [o [o R Do.

November 19, 2014, Susp.
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Twin Lakes, City of, Freeborn County .. 270139 | September 22, 1977, Emerg; May 3, 1982, | ..... o [o IR Do.

Reg; November 19, 2014, Susp.

*do = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Dated: September 29, 2014.
David L. Miller,
Associate Administrator, Federal Insurance
and Mitigation Administration, Department
of Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2014-24417 Filed 10-14-14; 8:45 am]
BILLING CODE 9110-12-P

LEGAL SERVICES CORPORATION
45 CFR Part 1614

Private Attorney Involvement

AGENCY: Legal Services Corporation.
ACTION: Final rule.

SUMMARY: This final rule updates the
Legal Services Corporation (LSC or
Corporation) regulation on private
attorney involvement (PAI) in the
delivery of legal services to eligible
clients.

DATES: The rule will be effective
November 14, 2014.

FOR FURTHER INFORMATION CONTACT:
Stefanie K. Davis, Assistant General
Counsel, Legal Services Corporation,
3333 K Street NW., Washington, DC
20007, (202) 295-1563 (phone), (202)
337-6519 (fax), sdavis@Isc.gov.
SUPPLEMENTARY INFORMATION:

I. Private Attorney Involvement

In 1981, LSC issued the first
instruction (“Instruction”)
implementing the Corporation’s policy
that LSC funding recipients dedicate a
percentage of their basic field grants to
involving private attorneys in the
delivery of legal services to eligible
clients. 46 FR 61017, 61018, Dec. 14,
1981. The goal of the policy was to
ensure that recipients would provide
private attorneys with opportunities to
give legal assistance to eligible clients
“in the most effective and economical
manner and consistent with the
purposes and requirements of the Legal
Services Corporation Act.” Id. at 61017.
The Instruction gave recipients
guidance on the types of opportunities
that they could consider, such as
engaging private attorneys in the direct
representation of eligible clients or in
providing community legal education.

Id. at 61018. Recipients were directed to
consider a number of factors in deciding
which activities to pursue, including the
legal needs of eligible clients, the
recipient’s priorities, the most effective
and economical means of providing
legal assistance, linguistic and cultural
barriers to effective advocacy, conflicts
of interest between private attorneys
and eligible clients, and the substantive
expertise of the private attorneys
participating in the recipients’ projects.

LSC published the first PAI rule in
1984. 49 FR 21328, May 21, 1984. The
new regulation adopted the policy and
procedures established by the
Instruction in large part. The rule
adopted an amount equivalent to 12.5%
of a recipient’s basic field grant as the
amount recipients were to spend on PAI
activities. Id. The rule also adopted the
factors that recipients were to consider
in determining which activities to
pursue and the procedures by which
recipients were to establish their PAI
plans. Id. at 21328-29. Finally, the rule
incorporated the Instruction’s
prohibition on using revolving litigation
funds as a method of engaging private
attorneys. Id. at 21329.

Over the course of the next two years,
LSC amended the PAI rule in several
material respects. In recognition of
LSC’s belief that ““the essence of PAI is
the direct delivery of legal services to
the poor by private attorneys,” LSC
introduced a provision requiring
recipients to meet at least part of their
PAl requirement by engaging private
attorneys to provide legal assistance
directly to eligible clients. 50 FR 48586,
48588, Nov. 26, 1985. At the same time,
LSC introduced rules governing joint
ventures, waivers, and sanctions for
failure to comply with the PAI
requirement, in addition to establishing
simplified audit rules. Id. at 48587-89.
The following year, LSC made two
substantive changes to the rule. First,
LSC included a definition for the term
private attorney, which the Corporation
defined as “an attorney who is not a
staff attorney as defined in § 1600.1 of
these regulations.” 51 FR 21558, June
13, 1986. Second, LSC promulgated the
“blackout provision,” which prohibited

recipients from counting toward their
PAI requirement payments made to
individuals who had been staff
attorneys within the preceding two
years. Id. at 21558-59.

LSC last amended part 1614 in 2013
as part of the final rule revising LSC’s
enforcement procedures. 79 FR 10085,
Feb. 13, 2013. The only effect of the
2013 amendments was to harmonize
part 1614 with the enforcement rules by
eliminating references to obsolete rules
and replacing them with references to
the new rules. Id. at 10092.

II. The Pro Bono Task Force

On March 31, 2011, the LSC Board of
Directors (Board) approved a resolution
establishing the Pro Bono Task Force.
Resolution 2011-009, “Establishing a
Pro Bono Task Force and Conferring
Upon the Chairman of the Board
Authority to Appoint Its Members,”
Mar. 31, 2011, http://www.lIsc.gov/
board-directors/resolutions/resolutions-
2011. The purpose of the Task Force
was to “identify and recommend to the
Board new and innovative ways in
which to promote and enhance pro bono
initiatives throughout the country[.]” Id.
The Chairman of the Board appointed to
the Task Force individuals representing
legal services providers, organized pro
bono programs, the judiciary, law firms,
government attorneys, law schools, bar
leadership, corporate general counsels,
and technology providers.

The Task Force focused its efforts on
identifying ways to increase the supply
of lawyers available to provide pro bono
legal services while also engaging
attorneys to reduce the demand for legal
services. Legal Services Corporation,
Report of the Pro Bono Task Force at 2,
October 2012, available at http://
Iri.Isc.gov/legal-representation/private-
attorney-involvement/resources.
Members considered strategies for
expanding outreach to private attorneys
and opportunities for private attorneys
to represent individual clients in areas
of interest to the attorneys. In addition,
the Task Force explored strategies, such
as appellate advocacy projects or
collaborations with special interest
groups, to help private attorneys address
systemic problems as a way to decrease
the need for legal services on a larger
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scale than can be achieved through
individual representation. Id. Finally,
the Task Force considered ways in
which volunteers, including law
students, paralegals, and members of
other professions, could better be used
to address clients’ needs. Id.

In October 2012, the Task Force
released its report to the Corporation.
The Task Force made four overarching
recommendations to LSC in its report.

Recommendation 1: LSC Should Serve as
an Information Clearinghouse and Source of
Coordination and Technical Assistance to
Help Grantees Develop Strong Pro Bono
Programs

Recommendation 2: LSC Should Revise Its
Private Attorney Involvement (PAI)
Regulation to Encourage Pro Bono.

Recommendation 3: LSC Should Launch a
Public Relations Campaign on the
Importance of Pro Bono

Recommendation 4: LSC Should Create a
Fellowship Program to Foster a Lifelong
Commitment to Pro Bono

The Task Force also requested that the
judiciary and bar leaders assist LSC in
its efforts to expand pro bono by, for
example, changing or advocating for
changes in court rules that would allow
retired attorneys or practitioners
licensed outside of a recipient’s
jurisdiction to engage in pro bono legal
representation. Id. at 25-27.
Collaboration among LSC recipients, the
private bar, law schools, and other legal
services providers was a theme running
throughout the Task Force’s
recommendations to the Corporation.

Recommendation 2 provided the
impetus for the NPRM.
Recommendation 2 had three subparts.
Each recommendation focused on a
portion of the PAI rule that the Task
Force identified as posing an obstacle to
effective engagement of private
attorneys. Additionally, each
recommendation identified a policy
determination of the Corporation or an
interpretation of the PAI rule issued by
the Office of Legal Affairs (OLA) that the
Task Force believed created barriers to
collaboration and the expansion of pro
bono legal services. The three subparts
are:

2(a)—Resources spent supervising and
training law students, law graduates, deferred
associates, and others should be counted
toward grantees’ PAI obligations, especially
in “incubator” initiatives.

2(b)—Grantees should be allowed to spend
PAI resources to enhance their screening,
advice, and referral programs that often
attract pro bono volunteers while serving the
needs of low-income clients.

2(c)—LSC should reexamine the rule that
mandates adherence to LSC grantee case
handling requirements, including that
matters be accepted as grantee cases in order
for programs to count toward PAI
requirements.

Id. at 20-21.

The Task Force observed in
Recommendation 2 that the “PAI
regulation has resulted in increased
collaboration between LSC grantees and
private attorneys,” but that the legal
market has changed since the rule’s
issuance. Id. at 20. The Task Force
suggested that “there are certain areas
where the regulation might productively
be revised to ensure that LSC grantees
can use their grants to foster pro bono
participation.” Id. For example, the
omission of services provided by law
students and other non-lawyers and the
poor fit of the “staff attorney’’ construct
in the definition of “private attorney”
created complications for recipients
attempting to fulfill the PAI
requirement. Id. at 20-21. The Task
Force encouraged LSC to undertake a
“thoughtful effort to reexamine the
regulation to ensure that it effectively
encourages pro bono participation.” Id.
at 22.

III. History of This Rulemaking

After receiving the PBTF’s report, LSC
determined that it would be necessary
to revise part 1614 to respond to some
of the Task Force’s recommendations.
On January 26, 2013, LSC’s Board of
Directors authorized the initiation of
rulemaking to explore options for
revising the PAI requirement.

LSC determined %hat an examination
of the PAI rule within the context of the
Task Force recommendations would
benefit from early solicitation of input
from stakeholders. LSC therefore
published two requests for information
seeking both written comments and
participation in two rulemaking
workshops held in July and September
2013. The first request for information
focused discussion specifically on the
three parts of Recommendation 2. 78 FR
27339, May 10, 2013. The second
request for information, published after
the July workshop, supplemented the
first with questions developed in
response to issues raised at the July
workshop. 78 FR 48848, Aug. 12, 2013.
The closing date of the comment period
for both requests for information was
October 17, 2013.

The Corporation considered all
comments received in writing and
provided during the rulemaking
workshops in the development of the
NPRM. On April 8, 2014, the Board
approved the NPRM for publication,
and the NPRM was published in the
Federal Register on April 16, 2014. 79
FR 21188, Apr. 16, 2014. The comment
period was open for sixty days, and
closed on June 16, 2014. Id.

LSC analyzed all comments received
and sought additional input from the

Office of Program Performance (OPP),
the Office of Compliance and
Enforcement (OCE), and the Office of
Inspector General (OIG). For the reasons
discussed in the Section-by-Section
Analysis below, LSC is not making
significant revisions to the proposed
rule.

LSC presented this final rule to the
Committee on October 5, 2014, at which
time the Committee voted to
recommend that the Board adopt the
rule, subject to minor amendments. On
October 7, 2014, the Board voted to
adopt the amended final rule and
approved it for publication in the
Federal Register.

All of the comments and related
memos submitted to the LSC Board
regarding this rulemaking are available
in the open rulemaking section of LSC’s
Web site at http://www.Isc.gov/about/
regulations-rules/open-rulemaking.
After the effective date of the rule, those
materials will appear in the closed
rulemaking section at http://
www.Isc.gov/about/regulations-rules/
closed-rulemaking.

IV. Section-by-Section Discussion of
Comments and Regulatory Provisions

LSC received eight comments during
the public comment period. LSC
subsequently received one additional
comment. Four comments were
submitted by LSC recipients—California
Rural Legal Assistance (CRLA) (jointly
with the Legal Services Association of
Michigan (LSAM), an organization
representing fourteen LSC and non-LSC
civil legal services providers in
Michigan), Northwest Justice Project
(NJP), Legal Aid Society of Northeastern
New York (LASNNY), and Legal
Services NYC (LSNYC). The National
Legal Aid and Defender Association
(NLADA), the American Bar Association
(ABA), through its Standing Committee
on Legal Aid and Indigent Defendants
and with substantial input from the
Standing Committee on Pro Bono and
Public Service, the New York State Bar
Association, the California Commission
on Access to Justice (Access
Commission), and the LSC Office of
Inspector General (OIG) submitted the
other five comments.

Commenters were generally
supportive of the changes LSC proposed
that expanded opportunities to engage
interested individuals in providing legal
assistance and legal information to the
poor; however, OIG took no position on
the proposed changes. Overall, the
public comments endorsed LSC’s
decision to adopt the part of
Recommendation 2(a) of the PBTF
report that advocated allowing
recipients to allocate resources spent
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supervising and training law graduates,
law students, and others to their PAI
requirements. The Access Commission
noted that this proposed change
“reflects the reality that law students,
law graduates, and other professionals
can and do play an important role in
helping to meet unmet legal needs in a
cost-effective and sustainable manner.”
LSNYC stated that the changes would
“harmonize[] PAI regulations with the
pro bono standards of other funders and
the pro bono community at large.”

Comments from the public also
praised LSC’s decision to adopt the part
of Recommendation 2(a) that advocated
exempting attorneys who had
participated in “incubator’ projects
from the two-year blackout period on
payments to former staff attorneys. For
example, NLADA commented that the
revision would “assist[] LSC programs
in creating incubator programs that
benefit new attorneys by giving them a
start in practice [and] benefit([]
recipients by providing trained
attorneys to handle cases for a modest
payment thus expanding the supply of
available lawyers.”

Finally, the public comments
supported LSC’s decision to amend part
1614 in order to reverse the effect of two
opinions published by OLA, AO-2011-
001 and EX-2008-1001. These opinions
interpreted part 1614 as requiring
recipients to accept eligible clients as
their own in order to allocate to their
PAI requirements the costs incurred by
either providing support to a pro bono
clinic at which participants received
individualized legal assistance or to
screening clients and referring them to
an established network of volunteer
attorneys for placement. LSC’s decision
responded to Recommendations 2(b)
and 2(c) of the PBTF report. NJP, which
operates the screening and referral
program that was the subject of AO-
2011-001, specifically commented that
it was “heartened by the fact that under
the proposed revisions it appears that
NJP’s significant support for the
statewide pro bono delivery system in
Washington, through its telephonic
intake and referral system . . . will now
enjoy recognition of the important role
this support plays to enhance private
bar involvement efforts statewide.” The
Access Commission supported the
revision as a ‘“‘sensible and efficient
proposal[] that promote[s] use of private
attorneys, conservation of program
resources, and meeting unmet legal
needs.” The ABA and NLADA similarly
supported amending the rule to reverse
the effect of the two opinions.

Proposed § 1614.1—Purpose.

LSC proposed revising this section to
state more clearly the purpose of the
PAI rule and to encourage the inclusion
of law students, law graduates, and
other professionals in recipients’ PAI
plans. LSC received no public
comments on this section. LSC is
making a technical change to the first
sentence of the section to make clear
that PAI programs are to be conducted
“within the established priorities of that
program, and consistent with LSC’s
governing statutes and regulations|.]”

Proposed § 1614.2—General Policy

LSC proposed to consolidate all
statements of policy scattered
throughout existing part 1614 into this
section. LSC received no public
comments on this section. LSC is
making technical revisions to § 1614.2
to make clear that the PAI requirement
applies only to the annualized award to
provide legal services to the general
low-income population living in a
specific geographic area (‘‘Basic Field-
General grants”). Three types of awards
are not subject to the PAI requirement:
awards to provide legal services to
Native Americans living in a specific
geographical area, related to their status
as Native Americans (‘‘Basic Field-
Native American grants’’) and awards to
provide legal services to migrant
farmworkers living in a specific
geographical area, related to their status
as migrant farmworkers (“Basic Field-
Migrant grants”), and any grants outside
of basic field grants, such as Technology
Initiative Grants and the grants to be
awarded from the Pro Bono Innovation
Fund.

Proposed § 1614.3—Definitions

Organizational note. Because LSC is
adding a definition for the term
incubator project as § 1614.3(b), the
terms defined in paragraphs (b)—(i) in
the NPRM will be redesignated as
paragraphs (c)—(j) in this final rule. In
the following discussion of the
comments and changes to the proposed
rule, LSC will refer to the redesignated
paragraphs by the designation used in
the final rule, except where the
proposed rule is explicitly referenced.

§ 1614.3(a) Attorney. LSC is making
editorial changes to the proposed
definition of the term attorney in
response to staff comments. Some
commenters found the proposed
definition, which simply excepted
attorney from the definition provided in
45 CFR 1600.1 for purposes of this part,
awkward. LSC revised the definition to
mirror the § 1600.1 definition to the
extent possible and still have it make

sense within the context of the PAI rule.
LSC also retained the part of the NPRM
definition that stated the § 1600.1
definition does not apply to part 1614.

§ 1614.3(b) Incubator project. LSC is
adding a definition for the term
incubator project in response to staff
comments. LSC took the definition
proposed in the version of the final rule
presented to the Committee from
proposed § 1614.5(c)(2), which
described an incubator project as “a
program to provide legal training to law
graduates or newly admitted attorneys
who intend to establish their own
independent law practices.” 79 FR
21188, 21200, Apr. 15, 2014. At the
Committee meeting on October 5, 2014,
the ABA proposed revising the
definition to include law students as
individuals who could participate in an
incubator project and to make clear that
participation in an incubator project,
rather than the project itself, is time-
limited. The Committee agreed to revise
the definition consistent with the ABA’s
proposal, and the version of the final
rule approved by the Board contained
the new language.

§ 1614.3(c) Law graduate. Section
1614.3(b) proposed to define the term
law graduate to mean an individual who
has completed the educational or
training requirements required for
application to the bar in any U.S. state
or territory. LSC received no comments
on this definition.

§1614.3(d) Law student. Proposed
1614.3(c) defined the term law student
to include two groups. The first was
individuals who are or have been
enrolled in a law school that can
provide the student with a degree that
is a qualification for application to the
bar in any U.S. state or territory. The
second was individuals who are or have
been participating in an apprenticeship
program that can provide the individual
with sufficient qualifications to apply
for the bar in any U.S. state or territory.
LSC received no comments on this
definition.

§ 1614.3(e) Legal assistance. This
proposed definition was substantially
adapted from the LSC CSR Handbook,
and is different from the term legal
assistance defined in the LSC Act and
in §1600.1 of these regulations. LSC
proposed to adopt the CSR Handbook
definition in the PAI rule for
consistency in the treatment of legal
assistance and compliance with
eligibility screening requirements by
both recipients and private attorneys.
LSC received no comments on this
definition.

§ 1614.3(f) Legal information. LSC
proposed to define the term legal
information as the provision of
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substantive legal information that is not
tailored to address an individual’s
specific legal problem and that does not
involve applying legal judgment or
recommending a specific course of
action. This definition was also adapted
substantially from the CSR Handbook
for the same reasons stated above with
respect to the definition of legal
assistance. LSC received no comments
on this definition.

§ 1614.3(g) Other professional. In the
NPRM, LSC proposed to define other
professional as any individual who is
not engaged in the practice of law, is not
employed by the recipient, and is
providing services to an LSC recipient
in furtherance of the recipient’s
provision of legal information or legal
assistance to eligible clients. LSC
intended this definition to cover a wide
spectrum of professionals whose
services will help recipients increase
the effectiveness and efficiency of their
programs. Such professionals include
paralegals, accountants, and attorneys
who are not authorized to practice law
in the recipient’s jurisdiction (such as
an attorney licensed in another
jurisdiction or a retired attorney who is
prohibited from practicing by the bar
rules). These individuals may provide
services within their areas of expertise
to a recipient that would improve the
recipient’s delivery of legal services. For
example, a volunteer paralegal
representing a client of the recipient in
a Supplemental Security Income case or
a volunteer accountant providing a legal
information program on the earned
income tax credit would constitute
other professionals assisting a recipient
in its delivery of legal information or
legal assistance to eligible clients. LSC
received no comments on this
definition.

LSC will replace the phrase “limited
license to provide legal services” with
the term “limited license to practice
law” to reflect more accurately what
limited license legal technicians and
others similarly situated are authorized
to do.

§ 1614.3(h) PAI clinic. Proposed
§ 1614.3(g) defined the term PAI clinic
as “‘an activity under this part in which
private attorneys, law students, law
graduates, or other professionals are
involved in providing legal information
and/or legal assistance to the public at
a specified time and location.” PAI
clinics may consist solely of a legal
information session on a specific topic,
such as bankruptcy or no-contest
divorce proceedings, that are open to
the public and at which no individual
legal assistance is provided.
Additionally, a PAI clinic may be open
to the public for either the provision of

individual legal assistance or a referral
for services from another organization.
Some clinics are hybrids of the two
models, and some clinics are aimed at
providing technical assistance to pro se
litigants, such as help understanding the
court procedures or filling out
pleadings. The common thread among
the activities considered to be clinics is
that they are open to the public and
distinct from a recipient’s regular legal
practice. LSC received no comments on
this definition.

§ 1614.3(i) Private attorney. Comment
1: LSC received four comments
objecting to the exclusion of attorneys
“employed by a non-LSC-funded legal
services provider acting within the
terms of [their] employment with the
non-LSC-funded provider” from the
definition of private attorney. 79 FR
21188, 21199, Apr. 15, 2014. NLADA,
the Access Commission, and CRLA/
LSAM all asserted that the proposed
exclusion was ambiguous and overly
broad, and would prevent recipients
from including collaborations with
certain other non-profit organizations
within their PAI plans. The ABA also
observed that the term “‘legal services
provider” was ambiguous and could be
interpreted as including private law
firms.

CRLA/LSAM observed that
[o]ften times, due to lack of profitability,
logistics and conflicts the only law firms
willing to join rural LSC recipients as
attorneys willing to co-counsel education,
housing and environmental justice cases in
the remote rural communities we work in are
attorneys employed by a non-LSC-funded,
non-profit legal services provider who is
acting within the terms of his/her
employment . . .. For rural grantees to
engage in co-counseling cases, they largely
rely on non-LSC funded non-profits with an
expertise in specific legal areas, but no
geographic ties . . . to these rural
communities.

Finally, they observed that AO-2009—
1004 only prohibited recipients from
allocating to their PAI requirements
costs associated with subgrants to staff-
model legal services providers to
operate a hotline that provided advice
and referrals. AO-2009-1004 did not,
they continued “exclude from PAI
counting staff time facilitating,
supervising, or co-counseling with these
same non-profit, non-LSC staff model
legal providers who donate their time to
a recipient.” It is the donation of the
services, rather than the donor’s nature
as a provider of legal services to the
poor, that ““is at the heart of pro bono
legal services and should be at the heart
of all LSC PAI plans.” CRLA/LSAM
recommended that LSC revise the
exclusion to apply only to “[a]n attorney

who receives more than half of his or
her professional income from a non-
LSC-funded legal services provider
which receives a subgrant from any
recipient, acting within the terms of his
or her employment with the non-LSC-
funded provider.”

The Access Commission also
observed that the “proposed exclusion
is ambiguous and overly broad and may
unnecessarily restrict the pool of
attorneys eligible to volunteer with LSC-
funded legal services programs.” Like
CRLA/LSAM, the Access Commission
highlighted California’s particular
concerns about having a limited pool of
attorneys available to work in its “vast
rural and underserved areas.” Unlike
CRLA/LSAM, the Access Commission
recommended that LSC narrow the
exclusion to apply only to “non-profit
organization[s] whose primary purpose
is delivery of civil legal services to the
poor. . ..” They urged that “the
proposed rules be flexible enough to
encourage the participation of attorneys
who do not usually serve low income
clients while permitting LSC-funded
legal services programs to recruit and
work with available attorneys and
organizations in their local
communities.”

Finally, NLADA advocated the
inclusion of attorneys who work for
non-profit organizations whose primary
purpose is not the delivery of legal
services to the poor. As examples,
NLADA offered two organizations: the
American Association for Retired
Persons (AARP), and the protection and
advocacy systems (P&As) funded by the
federal government to ensure the rights
of individuals with the full range of
disabilities. Nationally, AARP provides
an array of services and benefits to
members; in the District of Columbia,
AARP supports Legal Counsel for the
Elderly, which provides free legal
assistance in civil cases to residents
over the age of 60, and in disability
cases to residents over the age of 55.
P&As receive funding from the U.S.
Department of Education, the U.S.
Department of Health and Human
Services, and the Social Security
Administration, to engage in systemic
advocacy efforts and to provide
individual assistance to individuals
with the full range of emotional,
developmental, and physical
disabilities. P&As may provide legal
representation to individuals free of
charge or on a sliding scale fee basis.

According to NLADA, these types of
organizations “have invaluable
specialized expertise and often strong
relationships/collaborations with
private firms operating for profit.
Partnerships with these organizations
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provide significant opportunities for
collaborations that expand a recipient’s
ability to effectively and efficiently
serve clients and provide increased
opportunities for private bar
participation.” Similar to the Access
Commission, NLADA recommended
that LSC limit the exclusion to attorneys
“employed by a non-profit organization
whose primary purpose is the delivery
of civil legal services to the poor during
any time that attorney is acting within
the terms of his or her employment with
that organization[.]”

In its comment, the ABA stated that
it agreed in principle with LSC’s view
that the purpose of the PAI regulation is
to engage lawyers who are not currently
involved in the delivery of legal services
to low-income individuals as part of
their regular employment. The ABA
recommended that LSC clarify that the
term “‘legal services provider,” as used
in the rule, means “an entity whose
primary purpose is the delivery of free
legal services to low-income
individuals.”

Response: LSC will revise the
language in § 1614.3(i)(2)(ii) to narrow
the exclusion to attorneys acting within
the terms of their employment by a non-
profit organization whose primary
purpose is the delivery of free civil legal
services to low-income individuals.
This definition is adapted from the New
York State Bar Association’s definition
of “pro bono service” in the context of
the Empire State Counsel Program,
which annually recognizes New York
attorneys’ pro bono efforts, and is
substantially similar to the definition
recommended by the ABA. LSC
understands the issues raised by CRLA,
LSAM, the Access Commission, and
NLADA, and appreciates the benefits
that collaborations between LSC
recipients and other non-profit
organizations bring to the populations
served by those collaborations. Within
the context of the PAI rule, however,
LSC believes that the focus should be on
engaging attorneys who are not
employed to provide free legal services
to low-income individuals.

Although LSC is excluding legal aid
attorneys acting within the scope of
their employment from the definition of
private attorney, the revised language
permits recipients to allocate costs to
the PAI requirement associated with co-
counseling arrangements or other
collaborations with attorneys employed
by organizations whose primary
purpose is not the delivery of free legal
services to low-income individuals. For
example, although CRLA may no longer
be able to count co-counseling with a
legal aid organization toward its PAI
requirement, it could allocate costs

associated with co-counseling a case
with California’s P&A to the PAI
requirement. It also permits a recipient
to count as a private atforney an
attorney who is employed by an
organization whose primary purpose is
the delivery of free civil legal services
to low-income individuals, but who is
participating in a PAI clinic supported
by a recipient on the attorney’s own
time.

LSC wants to be clear that its decision
to exclude legal aid attorneys from the
definition of private attorney does not
mean that recipients should not
collaborate with these providers in the
delivery of legal information and legal
assistance to eligible clients. LSC
supports and encourages recipients to
work creatively and to build
relationships necessary to increase their
effectiveness at achieving positive
outcomes for their clients. The
exclusion simply means that recipients
may not allocate costs associated with
those collaborations to the PAI
requirement.

Comment 2: LSC received two
comments on §1614.3(h)(2)(i), which
proposed to exclude from the definition
of private attorney attorneys employed
more than 1,000 hours per year by an
LSC recipient or subrecipient. In their
joint comment, CRLA and LSAM
observed that proposed § 1614.3(h)(2)(i)
precluded the participation of attorneys
who retired or otherwise moved on from
an LSC recipient, but wanted to
volunteer to handle cases or support the
recipient in some fashion. They stated
that, according to the history of the PAI
rule, the two-year restriction on PAI
payments to attorneys who had left a
recipient’s employ was intended to
prevent ‘“‘situations in which programs
had laid off staff attorneys and then
contracted to pay these attorneys for
doing the same work they had done
before as staff.” 50 FR 48586, 48587,
Nov. 26, 1985. They additionally noted
that “for our purposes here, a recipient
could co-counsel with these former staff
members within 24 hours of their
leaving the employ of a recipient and
the staff time spent co-counseling with
the former staff member could be
counted as PAL”

NJP objected to proposed
§1614.3(h)(2)(i) on similar grounds. NJP
argued that the rule would

exclude attorneys (1) who leave a recipient’s
employ after 1001 hours during any year and
then seek to volunteer for the program,
including recently retired attorneys,
attorneys leaving the recipient upon
termination of a grant-based position, or
attorneys leaving for private employment;
and (2) who volunteer for a recipient, but
may on occasion be employed on a short-

term basis to fill temporary needs arising
from staff vacancies or absences such as an
extended family medical leave, military
leave, short-term special project grant
funding, or emergency needs occurring from
a sudden staff departure.”

In NJP’s view, “[gliven that a recipient
cannot allocate non-PAI activity to PAI
costs in any event, there seems little
reason to limit who is considered a
‘private attorney’ for purposes of
supporting their pro bono services based
on duration of employment by a
recipient, so long as costs are not
allocated for time spent while they are
employed by the recipient.” NJP urged
LSC to eliminate paragraph (2)(i) from
the definition of private attorney.

Response: LSC did not intend the
result described by the commenters. In
response to their comment, LSC will
revise the language in the definition of
private attorney. LSC will replace the
1,000 hours per calendar year timeframe
with a “half time” standard. LSC
believes that using a half time standard
will more clearly capture its intent that
recipients assess an attorney’s
employment status with the recipient
contemporaneously with the services for
which they seek to allocate costs to the
PAI requirement. In other words, if a
recipient employs an attorney ten hours
per week, and that attorney also wishes
to volunteer to provide advice and
counsel at a PAI clinic supported by the
recipient, the recipient may consider the
part-time attorney a private attorney at
the time he or she is providing services
at the PAI clinic.

LSC will also make two other changes
to § 1614.3(i) in the final rule. First, LSC
will define private attorney as meaning
an attorney defined in § 1614.3(a), and
relocate all the exceptions to the
definition to paragraphs (i)(1)—(3).
Second, LSC will add paragraph (i)(4) to
clarify that private attorney does not
include an attorney acting within the
terms of his or her employment by a
component of a non-profit organization,
where the component’s primary purpose
is the delivery of free civil legal services
to low-income individuals. In other
words, attorneys working for the legal
aid component of a non-profit social
services organization whose overall
mission is to deliver free social services
to low-income individuals are not
private attorneys for purposes of part
1614. This exclusion is consistent with
the rule’s primary purpose of engaging
attorneys who do not provide legal
assistance to the poor in the delivery of
legal information and legal assistance to
eligible clients.

§ 1614.3(j) Screen for eligibility. The
proposed definition made clear that
individuals receiving legal assistance
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through PAI activities must get the same
level of screening that recipients use for
their own legal assistance activities.
Screening for eligibility includes
screening for income and assets, eligible
alien status, citizenship, whether the
individual’s case is within the
recipient’s priorities, and whether the
client seeks assistance in an area or
through a strategy that is restricted by
the LSC Act, the LSC appropriation acts,
and applicable regulations. Screening
for eligibility can also include
determining whether a client can be
served using non-LSC funds. LSC
received no comments on this
definition.

§ 1614.3(k) Subrecipient. LSC will add
a definition for the term subrecipient to
the final rule. As LSC considered the
public comments, particularly the
comments discussing the definition of
the term private attorney, and
recipients’ use of subgrants and fee-for-
service arrangements to carry out PAI
activities, LSC discovered that the term
subrecipient was over-inclusive for
purposes of the PAI rule. Subrecipient,
as defined in §1627.2(b)(1) includes fee-
for-service arrangements through which
attorneys represent a recipient’s clients,
such as under a contract or a judicare
arrangement, when the cost of such
arrangement exceeds $25,000.

LSC did not intend to exclude from
the definition of private attorney
attorneys working for a subrecipient that
meets the definition solely because an
LSC recipient is paying the entity more
than $25,000 to provide legal
representation to the recipient’s clients
on a contract or judicare basis. For
purposes of part 1614, LSC will define
subrecipient as not including entities
receiving more than $25,000 from a
recipient to provide legal representation
to the recipient’s clients on a contract or
judicare basis.

Proposed § 1614.4—Range of Activities

§ 1614.4(a) Direct delivery of legal
assistance to eligible clients. In the
NPRM, LSC proposed to consolidate
existing §§ 1614.3(a) and (d) into one
paragraph. LSC also proposed to add
paragraph (a)(2), which stated that
direct delivery of legal assistance to
eligible clients may include
representation by a non-attorney in an
administrative tribunal that permits
non-attorney individuals to represent
individuals. LSC received no comments
on this section.

§ 1614.4(b) Support and other
activities. Comment: LSNYC expressed
concern about LSC’s proposal to revise
existing § 1614.4(b)(1) to exclude from
PAI support activities pro bono work
done on behalf of the recipient itself,

rather than for a client. It referred to the
ABA and Pro Bono Institute definitions
of “pro bono,” which include legal work
provided to organizations “‘in matters in
furtherance of their organizational
purposes, where the payment of
standard legal fees would significantly
deplete the organization’s economic
resources or would be otherwise
inappropriate,” and indicated that LSC’s
decision to exclude work on behalf of
organizations “deviate[s] from the well-
reasoned standards of the pro bono
community.” LSNYC stated that if it
could no longer count toward its PAI
requirement pro bono work provided to
LSNYC as an organization, it would
either have to spend “substantial
amounts of money on attorneys for the
organization” or ‘“skimpl] on the
resources that are available to effectively
run the organization.” Finally, LSNYC
argued that LSC’s proposed change
would “ignore[] the contribution of
many transactional attorneys” whose
skill sets do not necessarily lend
themselves to individual representation
of clients or conducting legal
information clinics.

Response: LSC will retain the
language from the NPRM, including the
statement that support provided by
private attorneys must be provided as
part of a recipient’s delivery of legal
information or legal assistance to
eligible clients to count toward the PAI
requirement. Since its original
incarnation in 1981 as a special
condition on LSC grant funds, the
purpose of PAI has been to involve
private attorneys in the delivery of legal
services to eligible clients. It does not
appear from the administrative record
that LSC envisioned pro bono services
to recipients themselves to be support
activities within the context of the PAI
rule. As a result, LSC views the
language change proposed in the NPRM
to represent a clarification of the
existing rule, rather than a change in
policy.

LSC wants to be clear that LSC
supports recipients’ efforts to leverage
resources within their legal
communities for the benefit of
themselves and their clients. LSC
recognizes the value or pro bono
services provided to recipients
themselves, as well as the value that
providing such assistance returns to the
pro bono attorneys. Recipients can, and
should, continue to secure pro bono
legal assistance with the issues they face
as organizations whenever possible. For
purposes of allocating costs to the PAI
requirement, however, recipients must
obtain services from private attorneys
that inures primarily to the benefit of

the recipients’ clients rather than to the
recipient in its organizational capacity.

Proposed § 1614.4(b)(4) PAI Clinics.
Comment 1: LSC received three
comments identifying ambiguity in the
text of proposed § 1614.4(b)(4)(ii)(C).
The Access Commission, the ABA, and
NLADA remarked that although
proposed § 1614.4(b)(4)(i) allows
recipients to allocate costs to the PAI
requirement associated with support to
legal information clinics without
screening for eligibility,

§ 1614.4(b)(4)(ii)(C) appears to allow
recipients to allocate costs to the PAI
requirement associated with “hybrid”
legal information and legal assistance
clinics only if the legal assistance
portion of the clinic screens for
eligibility. All three commenters
asserted that this result does not make
sense because recipients may provide
legal information without screening. In
NLADA’s words, “‘there is no reason to
prohibit the allocation of PAI to an LSC
program’s support of a clinic’s legal
information activities which are
severable from the legal assistance
activities of the clinic.”

Response: LSC intended to allow
recipients supporting hybrid PAI clinics
to allocate to their PAI requirements
costs associated with support to the
legal information portion of the PAI
clinic, regardless of whether the legal
assistance portion of the PAI clinic
screens for eligibility. In response to
these comments, LSC will revise
§1614.4(b)(4)(i1)(C) to make clear that,
in the context of hybrid PAI clinics,
recipients may allocate costs associated
with support of the legal information
portion of the PAI clinic to their PAI
requirements. If the legal assistance
portion of a hybrid PAI clinic screens
for eligibility and only provides legal
assistance to LSC-eligible individuals,
the recipient may allocate costs
associated with its support of both parts
of the clinic to the PAI requirement.

Comment 2: LASNNY commented
that the proposed requirement for
screening at legal assistance clinics
would restrict it from continuing to
participate in some of its current
activities. As an example, LASNNY
described its volunteers’ participation in
the Albany County Family Court Help
Center, which provides support and
assistance to pro se litigants in family
court. LASNNY stated that the program
does not screen for income eligibility,
citizenship, or eligible alien status, and
that it was participating in the program
at the request of the court’s presiding
justice and the director of the court’s
Access to Justice initiatives. As a
solution, LASNNY proposed that
recipients could use non-LSC funds to
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provide services to clients who have not
been screened for eligibility.

Response: LSC believes that the
screening requirement should not
preclude recipients from providing
support to unscreened clinics that give
legal information to pro se litigants. In
the NPRM, LSC proposed that recipients
would be able to allocate to the PAI
requirement costs associated with PAI
clinics providing legal assistance only if
the clinics screened for eligibility and
only provided legal assistance to LSC-
eligible clients. LSC believes this
approach is consistent with the April 9,
1998 opinion of the LSC Office of the
General Counsel (OGC), which
addressed the regulatory requirements
applicable to legal information provided
by recipients in pro se clinics. In that
opinion, OGC stated that the recipient,
which had received a contract from the
court to provide assistance to pro se
litigants, did not need to comply with
either the client retainer provision in
part 1611 or the provision in part 1626
that requires recipients to obtain
citizenship attestations or
documentation of eligible alien status.
Importantly, OGC opined that
compliance with the relevant provisions
of parts 1611 and 1626 was not required
“‘as long as the litigants are pro se, they
do not enter into an attorney-client
relationship with [a recipient] attorney,
[and] they are not applicants for or are
not seeking legal representation from
[the recipient.]” LSC believes that these
principles should guide recipients’
thinking about whether supporting a
PAI clinic that serves pro se litigants
may be considered legal information
clinics that do not require screening, or
instead constitute legal assistance
clinics that do. Regarding LASNNY’s
suggestion that non-LSC funds could be
used for services to unscreened clients,
some restrictions, such as the alienage
restriction in part 1626, apply to legal
assistance that is provided with both
LSC and non-LSC funds.

Comment 3: The ABA commented
that the NPRM did not include several
important types of clinics within its
scope. One type was the hybrid legal
information/legal assistance clinic
discussed above. A second type was a
clinic with two components: “‘one in
which LSC-eligible clients are provided
pro bono advice by one group of
lawyers, and another component in
which non-eligible individuals are
provided service by either staff of the
clinic (who are not employees of a LSC
recipient) or a separate group of pro
bono lawyers.” In the model described
by the ABA, individuals are pre-
screened and sent to the LSC recipient’s
private attorney if they are LSC-eligible,

and to attorneys in another part of the
clinic if they are not. The ABA believes
that LSC should allow recipients to
support such clinics “because in many
communities, the bar association wants
to serve through its pro bono programs
many people who cannot afford an
attorney, not just those who fall within
the LSC eligibility guidelines.”

The ABA described a final model, in
which a court or local bar association
contacts an LSC recipient to ask for
assistance in planning a pro bono clinic.
According to the ABA, at the time the
court or bar association asks for the
recipient’s assistance, it may not be
clear whether the clinic will provide
legal information, legal assistance, or
both, or whether it will screen for
eligibility if it provides legal assistance.
The ABA ‘“‘regards these support
activities as permissible and as ones that
should count toward the PAI
requirement because the LSC recipient
is not assisting lawyers who will be
helping ineligible clients, but is simply
engaging in discussions initiated by the
court or bar to explore options.”

Response: As discussed above, LSC
agrees that recipients may allocate to
their PAI requirements costs associated
with support of the legal information
portion of a hybrid clinic, regardless of
whether the legal assistance portion
screens for eligibility. LSC also believes
that recipients may support clinics of
the second type described by the ABA.
LSC’s concern about recipients’
providing support to clinics that do not
screen for eligibility is that recipients
will be diverting resources to activities
that serve individuals who are not
eligible for LSC-funded legal assistance.
This concern is greatest in the context
of a clinic where no screening occurs. It
is still present in the context of a clinic
that screens for eligibility and provides
legal assistance to individuals who are
not eligible for LSC-funded assistance,
but the concern is lessened because the
recipient’s support is limited to the part
of the clinic that is providing legal
assistance to LSC-eligible clients.

With respect to the ABA’s third
scenario, LSC agrees that the type of
technical assistance described is a
valuable service provided by recipients
in furtherance of the court or bar
association’s efforts to increase pro
bono. LSC also agrees that it is
consistent with the purposes of the PAI
rule to allow recipients to allocate costs
to the PAI requirement associated with
providing support to courts or local bar
associations in response to requests for
assistance in setting up clinics at which
private attorneys will provide legal
information or legal assistance.
However, LSC considers this type of

assistance to be support provided to
courts or local bar associations in their
efforts to increase pro bono services,
rather than as support for the operation
of PAI clinic within the meaning of

§ 1614.4(b)(4). Once the clinic begins
providing legal information or legal
assistance to the public, the recipient
may provide support consistent with
proposed § 1614.4(b)(4).

LSC will address the ABA’s proposal
by including a new paragraph (b)(4) that
allows recipients to count toward their
PAI requirements costs incurred
assisting bar associations or courts with
planning and establishing clinics at
which private attorneys will provide
legal information or legal assistance to
the public. Consequently, LSC will
redesignate proposed paragraphs (b)(4)—
(b)(6) to paragraphs (b)(5)—(b)(7) in the
final rule.

Comment 4: NLADA recommended
that LSC allow limited screening of
individuals receiving legal assistance
through PAI clinics. NLADA asserted
that the eligibility screening
requirement “‘is not necessary to ensure
compliance with the LSC Act and other
statutory restrictions[,]”” and offered two
alternatives. The first alternative was
limited screening for financial eligibility
and citizenship or eligible non-citizen
status. NLADA suggested that “‘a clinic
participant could be determined LSC
eligible if the applicant attests that he is
a U.S. citizen or has a green card and
either has zero income or receives
assistance under programs such as
SNAP, TANF, Medicaid or SSI. While
this limited screening may rule out
eligible clients, the screening could
serve as an acceptable and workable
method for clinic participants to
determine who should and who should
not be referred to LSC program staff
participating in the clinic for legal
assistance.” The second alternative was
periodic limited screening. Under this
alternative, the clinic would
occasionally conduct the limited
screening described in the first option,
and the recipient could use the results
to “calculate the percentage of LSC
eligible applicants served by the clinic
and appropriately apportion LSC
program resources used to support the
clinic that can be allocated to PAL”
NLADA noted the additional benefit
that “the clinic would then have the
option to have LSC grantees not
participate in the provision of legal
assistance to individual clients or have
procedures in place to conduct limited
or full screening with LSC grantees only
providing legal assistance to LSC
eligible individuals.”

Response: LSC will not revise the
requirement for PAI clinics to screen for
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eligibility prior to providing legal
assistance to individuals. During the
April 2014 Committee meeting in
Washington, DC, LSC made clear that it
was willing to consider alternatives to
the proposed screening requirement if
the alternatives were supported by a
legal analysis of how the alternatives
would ensure compliance with the LSC
Act, the restrictions contained in LSC’s
appropriations acts, and LSC’s
regulations. No commenter, however,
has offered any legal analysis
supporting the assertion that screening
“is not necessary to ensure compliance
with the LSC Act and other statutory
restrictions.”

LSC considered the issue of limited
screening at length during the
development of the NPRM. During the
July 2013 and September 2013
rulemaking workshops, and in response
to the two Requests for Information
published by LSC last year, multiple
commenters recommended that LSC
allow limited screening for PAI clinics.
When discussing screening in this
context, commenters expressed minimal
concern about the potential for assisting
clients who are ineligible for LSC-
funded services. Most commenters
focused on expanding the availability of
private attorneys to provide pro bono
legal services and not on the scope of
LSC’s legal obligations to ensure that
LSC resources are not used for restricted
activities. One commenter suggested
that the test for the PAI rule should be
whether the activity is targeted at the
base of eligible clients, even if the
recipient cannot know whether every
person assisted would be eligible.
Another spoke about screened advice
clinics, recommending that recipients
should be able to count resources
toward the PAI requirement for the time
recipients spend supervising such
clinics. OIG expressed concern that a
relaxed screening requirement for
clinics would have the “unintended
effect of increasing subsidization of
restricted activity.” OIG urged LSC to
exercise caution to “ensure that changes
to the PAI rule do not make it more
difficult to prevent and detect
noncompliance with LSC regulations
and do not increase the risk that LSC
funds will be used to subsidize, whether
intentionally or not, restricted activity.”

LSC considered the commenters’
views on screening and the burden that
screening may place on recipients’
support for clinics operated solely by
them or through the joint efforts of
community organizations. LSC
considered those views in light of the
statutory restrictions Congress places on
the funds appropriated to LSC and on
recipients of LSC funds. LSC concluded

that, regardless of whether legal
assistance is provided directly by a
recipient or through PAI activities
individuals must be screened for LSC
eligibility and legal assistance may be
provided only to those individuals who
may be served consistent with the LSC
Act, the LSC appropriation statutes, and
the applicable regulations. Nothing in
NLADA’s comment causes LSC to
reconsider its decision with respect to
screening for eligibility in PAI clinics
that provide legal assistance to
individuals.

LSC recognizes that adopting either
the simplified screening requirement or
a test that a clinic was targeted at the
LSC-eligible client population would
allow recipients to support a broader
range of clinics at which private
attorneys provide legal assistance to
low-income individuals. What neither
of these mechanisms ensures is that LSC
recipients are supporting clinics that
provide services permitted by LSC’s
authorizing statutes to individuals
eligible to receive those services. While
Congress has repeatedly supported
LSC’s efforts to expand pro bono
consistent with the recommendations of
the Pro Bono Task Force, it has couched
its support in terms of “increasing the
involvement of private attorneys in the
delivery of legal services to their
clients.” S. Rep. 113-78, H.R.Rep. 113—
171, incorporated by reference by Sec. 4,
Pub. L. 113-76, 128 Stat. 5, 7 (2014).
LSC does not believe that its responses
to the Task Force’s recommendations
can include expanding the PAI rule to
allow recipients to participate, directly
or indirectly, in the provision of legal
assistance to individuals who are not
eligible to receive legal assistance from
an LSC recipient.

Comment 5: OIG commented that it
had “observed some ambiguity in the
discussion of PAI support for clinics
that provide individualized legal
assistance. The transcripts of meetings
preceding publication of the NPRM
appear to contain the suggestion that
grantees will be able to count their
direct participation in PAI clinics
toward their PAI requirement.” OIG
urged LSC to clarify that costs incurred
by a recipient in supporting a PAI clinic
count toward the PAI requirement,
while costs associated with clinics at
which recipient attorneys themselves
provide the legal information or legal
assistance cannot be allocated to the PAI
requirement.

Response: LSC understands OIG’s
concern and believes their comment is
addressed by the definition of PAI
clinic. In the NPRM, LSC defined PAI
clinic as “‘an activity under this part in
which private attorneys, law students,

law graduates, or other professionals are
involved in providing legal information
and/or legal assistance to the public at

a specified time and location.” 79 FR
21188, 21199, Apr. 15, 2014 (emphasis
added). LSC clearly stated its intent
regarding the application of

§ 1614.4(b)(4) in the preamble to the
NPRM:

This new regulatory provision will allow
recipients to allocate costs associated with
support to clinics to the PAI requirement.
The new provisions of part 1614 will govern
only those clinics in which a recipient plays
a supporting role. Recipients will remain
responsible for complying with the screening
and CSR case-handling requirements for
those clinics at which recipient attorneys
provide legal assistance to individuals.

79 FR 21188, 21193.

Comment 6: OIG also commented on
LSC’s proposal to promulgate clear
standards for when a PAI clinic must
screen for eligibility. OIG first noted that
proposed § 1614.4(b)(4) “describes in
some detail eligibility constraints on
three different types of PAI clinics:
clinics that exclusively provide legal
information not tailored to particular
clients; clinics that exclusively provide
individualized legal advice, and clinics
that do both.” OIG also cited the
observation made by a member of the
Board of Directors at the April Board
meeting that “without a change in
meaning, one could remove the
proposed eligibility constraints in
Section 1614.4(b)(4) and substitute
language pointing to generally
applicable standards governing the use
of LSC funds as the operative constraint
on PAI activities, thereby reducing the
complexity [of] the proposed rule.” OIG
stated its understanding that proposed
§ 1614.4(b)(4) merely explicated “the
straightforward implications of general
eligibility requirements found in LSC’s
regulations and governing statutes,” and
recommended that if LSC intended to
establish new eligibility requirements,
LSC should clarify that intent before
adopting a final rule. Finally, OIG
recommended that LSC either
significantly simplify § 1614.4(b)(4) to
plainly state the “generally applicable
eligibility requirements” or, if retaining
the language proposed in the NPRM,
including language ““to the effect that
notwithstanding any other provision or
subsection of the rule, a grantee may
only count toward its PAI requirement
funds spent in support of activities that
the grantee would itself be able to
undertake with LSC funds.”

Response: LSC agrees with OIG that it
should be clear that the rule is not
establishing new or additional eligibility
requirements or screening requirements.
LSC believes that the specificity of the
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definition of the term screen for
eligibility makes clear that individuals
being served through PAI clinics must
be LSC-eligible. The definition does not
establish new or additional screening
requirements for individuals being
served by private attorneys through PAI
projects.

LSC understands that part 1614 states
its position on when individuals must
be screened for eligibility more clearly
than LSC has done in any prior
issuance, and that the issue of eligibility
to receive legal assistance from an LSC
recipient is not unique to the PAI
context. However, as discussed in the
response to the comment above
regarding screening, LSC believed that a
clear statement in the PAI rule about its
requirements for eligibility screening
was necessary. LSC reiterates now that
the screening requirements contained in
§1614.4(b)(4) do not create new
standards for determining the eligibility
of individuals receiving legal assistance
through a PAI clinic.

§ 1614.4(b)(5) Screening and referral
systems. Section 1614.4(b)(5)
established the rules governing intake
and referral systems. This addition to
the rule adopted Recommendation 2(b)
by expanding the situations in which
recipients may allocate costs associated
with intake and referral to private
attorneys to their PAI requirement.
Section 1614.4(b)(5) reflects the
Corporation’s decision to relieve
recipients of the obligation to accept
referred clients as part of their caseload
and to determine the ultimate resolution
of the clients’ cases by considering
intake and referral activities other
activities. Cases screened and referred
through these systems do not need to be
accepted by the recipient as CSR cases
and tracked in order for recipients to
allocate costs associated with the system
to the PAI requirement. LSC received no
comments on this section.

§ 1614.4(b)(6) Law student activities.
Section 1614.4(b)(6) established the
rules for allocating costs associated with
the work provided by law students to
the PAI requirement. LSC received no
comments on this section.

§ 1614.4(c) Determination of PAI
activities. Section 1614.4(c) adopted
existing § 1614.3(c) in its entirety. LSC
proposed to revise the phrase “involve
private attorneys in the provision of
legal assistance to eligible clients” to
include law students, law graduates, or
other professionals. LSC proposed this
change to reflect the rule’s inclusion of
the other categories of individuals that
recipients may engage in PAI activities.
LSC received no comments on this
section.

§ 1614.4(d) Unauthorized practice of
law. Section 1614.4(d) made clear that
the rule is not intended to permit any
activities that would conflict with the
rules governing the unauthorized
practice of law in the jurisdiction in
which a recipient is located. LSC
received no comments on this section.

Proposed § 1614.5 Compensation of
recipient staff and private attorneys;
blackout period. In the NPRM, LSC
proposed to introduce a new § 1614.5
establishing rules for the treatment of
compensation paid to private attorneys,
law students, law graduates, or other
professionals under the PAI rules.

§1614.5(a). Section 1614.5(a) stated
that recipients may allocate to the PAI
requirement costs for the compensation
of staff for facilitating the involvement
of private attorneys, law students, law
graduates, or other professionals in the
provision of legal information and legal
assistance to eligible clients under this
part. This section was intended to make
clear that recipients may not allocate
costs associated with compensation,
such as salaries or stipends, paid to
individuals employed by the recipient
who are providing legal information or
legal assistance to eligible clients as part
of their employment. LSC received no
comments on this section.

LSC will make one technical edit to
this section in the final rule. LSC will
add “or employees of subrecipients” to
make clear that compensation paid to
employees of subrecipients, as defined
in § 1614.3(k), may only be allocated to
the PAI requirement if the
compensation was incurred to facilitate
PAI activities.

§1614.5(b). Section 1614.5(b)
established limits on the amount of
compensation paid to a private attorney,
law graduate, or other professional that
a recipient may allocate to its PAI
requirement. LSC proposed to limit the
amount of compensation to the amount
paid for up to 800 hours of service
during a calendar year. The reason for
this limitation was that compensation at
a higher level is inconsistent with the
goal of the PAI rule to engage private
attorneys in the work of its recipients.
LSC received no comments on this
section.

§1614.5(c). Section 1614.5(c) adopted
a revised version of existing § 1614.1(e),
which prohibits recipients from
allocating to the PAI requirement PAI
fees paid to a former staff attorney for
two years after the attorney’s
employment has ended, except for
judicare or similar fees available to all
participating attorneys. LSC proposed to
remove as obsolete the references to the
effective date of the regulation and
contracts made prior to fiscal year 1986.

LSC also proposed to change the time
period of the rule’s coverage from
attorneys employed as staff attorneys for
any portion of the previous two years to
any individual employed by the
recipient for any portion of the current
year and the previous year for more than
1,000 hours per calendar year, except
for individuals employed as law
students. LSC proposed the latter
change to account for the expansion of
the rule to allow recipients to engage
individuals other than private attorneys
in activities under this part. In
recognition of the fact that law students
are primarily engaged in educational
endeavors, even while working at a
recipient, LSC proposed to exclude law
students from the scope of this
provision. Finally, the rule exempted
from this restriction compensation paid
to attorneys who had been employed at
a recipient or subrecipient while
participating in incubator projects. LSC
received no comments on this section
during the public comment period.

LSC will make two technical changes
to §1614.5 in response to internal
comments. First, LSC will replace the
term “PAI funds” with references to
allocation of costs to the PAI
requirement. “PAI funds” was language
carried over from existing § 1614.1(e),
but as LSC staff pointed out, part 1614
is a cost allocation regulation, rather
than authority for the expenditure of
funds for a specified purpose.
Consequently, the language of § 1614.5
has been revised to reflect more
accurately the nature of the activity
covered by the regulation.

The second technical change is
related to the first. With the move away
from using the term “PAI funds,” the
language of proposed § 1614.5(c)(2)
became difficult to understand. LSC will
simplify paragraph (c)(2) by replacing
“PAI funds” with “allocation of costs to
the PAI requirement” and relocating the
description of an incubator project to
§1614.3(b) as the definition of the term
incubator project.

In response to the final rule presented
to the Committee in advance of its
October 5, 2014 meeting, NJP
commented that the prohibition on
payments to an “individual who for any
portion of the current or previous year
has been employed more than 1,000
hours per calendar year by an LSC
recipient or subrecipient” was
confusing. NJP stated that the
prohibition seemed to conflict with
§ 1614.5(a), which permits recipients to
allocate costs to the PAI requirement
associated with compensation paid to
employees for facilitating the
involvement of private attorneys, law
students, law graduates, and other
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professionals in PAT activities. In order
to make clear that the blackout period
described in paragraph (c) applies to
individuals who are no longer employed
by the recipient, LSC proposed revising
the language to state “No costs may be
allocated to the PAI requirement for
direct payment to any individual who
for any portion of the current year or the
previous year was employed more than
1,000 hours per calendar year by an LSC
recipient or subrecipient. . ..”

LSC staff brought NJP’s concern and
the language LSC proposed above to
address the concern to the Board’s
attention. The Board accepted the
change, which is now contained in the
final rule.

Proposed § 1614.6 Procedure. LSC
moved the text of existing § 1614.4,
regarding the procedure recipients must
use to establish their PAI plans, to
§1614.6. LSC proposed to include law
students, law graduates, or other
professionals as individuals that
recipients may consider engaging in
activities under this part during the
development of their PAI plans.
However, LSC did not revise proposed
§ 1614.6(b) to require recipients to
consult with local associations for other
professionals. LSC believed that
recipients are in the best position to
know which other professionals they
may attempt to engage in their PAI
programs, and encourages recipients to
determine which professional
associations they may want to consult in
developing their PAI plans. In the
interest of simplifying and improving
the logic of the rule, LSC also proposed
to relocate existing § 1614.2(b),
regarding joint PAI efforts by recipients
with adjacent, coterminous, or
overlapping service areas, to § 1614.6(c)
without substantive changes. LSC
received no comments on this section.

Proposed § 1614.7 Compliance.
Comment: NJP commented on the
omission of current § 1614.3(e)(4) from
the NPRM. Existing § 1614.3(e)(4) states
that recipients must make available to
LSC auditors and monitors ““all records
pertaining to a recipient’s PAI
requirements which do not contain
client confidences or secrets as defined
by applicable state law.” NJP expressed
concern that the omission of
§1614.3(e)(4) “seems to extend the
proposed changes in 2015 Grant
Assurances Nos. 10 and 11 (to which
NJP strongly objects) to private attorneys
providing services under a PAI contract.
. . . Compelling a private attorney to
disclose client information in
contravention of applicable Washington
law and Rules of Professional Conduct,
creates a significant disincentive to
participation in a compensated PAI

program through NJP.” NJP urged LSC
to reinstate the language of existing
§1614.3(e)(4).

Response: LSC understands NJP’s
concern, but will not reinstate the
language of current § 1614.3(e)(4). LSC
notes that it rescinded the proposed
changes to Grant Assurances 10 and 11
in response to comments made by NJP,
discussed above, and others regarding
the potential adverse effect of the
proposed changes.

LSC intentionally omitted this section
in the NPRM as the result of internal
discussions with OIG. OIG and LSC
came to the conclusion that existing
§1614.3(e)(4) was unnecessary because
it did not establish recordkeeping or
disclosure requirements beyond those
stated in LSC’s governing statutes and
regulations. LSC has not included
similar disclosure provisions in any of
its other regulations. Instead, LSC has
chosen to prescribe its access to records
through the grant assurances that
recipients must accept each year.
Records pertaining to a recipient’s PAI
activities are not subject to different
recordkeeping or access requirements
than records pertaining to its in-house
activities. LSC believes that its
governing statutes, regulations, and
grant assurances adequately describe the
circumstances under which recipients
must provide LSC access to records
pertaining to their PAI requirements and
the kinds of information that may be
withheld. There is no need to include a
provision explaining that access in part
1614.

LSC will make one technical change
to the title of § 1614.7. LSC staff
believed that the title “Compliance”
was misleading because § 1614.7
governs only fiscal recordkeeping,
rather than recordkeeping about all
aspects of a recipient’s operations,
including compliance with parts 1626
(eligibility of citizens and certain non-
citizens), 1620 (determination of
priorities), and 1611 (financial
eligibility). We agree with this
comment, and will retitle § 1614.7
“Fiscal recordkeeping.” Programmatic
recordkeeping requirements specific to
the activities described in § 1614.4 are
contained in the paragraphs to which
they apply.

Proposed § 1614.8 Prohibition of
revolving litigation funds. In the NPRM,
LSC proposed to move existing § 1614.5,
prohibiting the use of revolving
litigation funds to meet the PAI
requirement, to new § 1614.8. The only
proposed substantive change to this
section was the inclusion of law
students, law graduates, or other
professionals. LSC received no
comments on this section.

Proposed § 1614.9 Waivers. LSC
proposed to move existing § 1614.6,
governing the procedures by which
recipients may seek full or partial
waivers of the PAI requirement, to new
§ 1614.9 without substantive change.
LSC proposed to make technical
amendments by replacing the references
to the Office of Field Services (OFS) and
the Audit Division of OFS, which no
longer exist, with references to LSC.
LSC received no comments on this
section.

Proposed § 1614.10 Failure to comply.
In the NPRM, LSC proposed to move
existing § 1614.7, which established
sanctions for a recipient’s failure to
comply with the PAI requirement or
seek a waiver of the requirement, to new
§1614.10.

§1614.10(a). Comment: NLADA
expressed concern that withholding of
funds under § 1614.10(a) would not be
considered an enforcement action under
45 CFR parts 1606, 1618, 1623, or 1630.
Section 1614.10(a) authorizes the
Corporation to withhold funds if a
recipient fails to meet the PAI
requirement for a given year and fails
without good cause to seek a waiver of
the PAI requirement. NLADA wanted to
“ensure that, although actions under
1614 are not to be construed as actions
under the other regulatory sections
referenced above, LSC will follow
normal procedures of due process,
including allowing recipients the ability
to appeal a decision to withhold funds
to LSC’s President.”

Response: In light of NLADA’s
comment, LSC will establish a process
for considering whether a recipient has
failed without cause to seek a waiver of
the PAI requirement, notifying the
recipient of LSC’s determination, and
providing for review of an initial
adverse decision. LSC believes that the
opportunity for review by the President
of the Corporation is appropriate when
a recipient’s failure to comply with a
requirement may result in the loss of
funds. LSC will use a process modeled
substantially on the process described at
45 CFR 1630.7 because the withholding
of funds for failure to comply with a
requirement is most akin to a
disallowance of questioned costs.

In considering NLADA’s comment,
LSC researched the regulatory history of
existing § 1614.7(a). When it enacted
existing § 1614.7(a) in 1986, LSC
received comments from the field that
the provision placed too much
discretion with the staff to determine
whether recipients were in compliance
with the PAI requirement or had failed
without good cause to seek a waiver. 50
FR 48586, 48590, Nov. 26, 1986. In
response, LSC clarified that the Board
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“intends for this section to minimize
staff discretion. The only determination
left to staff under § 1614.7 is whether or
not a recipient has failed without good
cause, to seek a waiver during the term
of the grant.” 50 FR 48586, 48590-91.
The Board did not address whether a
recipient had any recourse in the event
that staff determined that the recipient
failed without good cause to seek a
waiver.

LSC will add §1614.10(a)(2), which
states that the Corporation will inform
the recipient in writing of its decision
about whether the recipient failed
without good cause to seek a waiver.
LSC will also add §1614.10(a)(3), which
states that appeals under this section
will follow the process set forth at 45
CFR 1630.7(c)—(g). Finally, LSC will add
two provisions that limit the
applicability of the process described to
actions under part 1614. Consistent with
the Board’s intentions, as stated in the
preamble to the 1986 final rule,
paragraph (a)(3)(i) will limit the subject
matter of the appeal to the Corporation’s
determination that the recipient failed
without good cause to seek a waiver.
Paragraph (a)(3)(ii) will limit the
method by which the Corporation may
recover funds to withholding, consistent
with the existing rule.

§1614.10(b). This section carried over
from existing § 1614.7(b), and states that
recipients who fail with good cause to
seek a waiver, or who apply for but fail
to receive a waiver, or who receive a
partial waiver but do not expend the
amount required will have their PAI
requirement increased for the following
year. The requirement will be increased
by an amount equal to the difference
between the amount actually expended
and the amount required to be
expended. LSC received no comments
on this section.

§1614.10(c). Comment: The ABA
commented on LSC’s proposal to revise
this section to allow LSC to reallocate
funds withheld under § 1614.10(a) for
any basic field purpose. The ABA
agreed with LSC’s proposal to allow it
to compete the withheld funds outside
of a recipient’s service area if the
recipient from whom the funds were
withheld is the only applicant for the
funds. However, the ABA opposed the
proposal to make funds withheld for
failure to meet the PAI requirement
available for basic field grant purposes
because it believed the proposal was
contrary to the purposes of the PAI
regulation. According to the ABA, “[i]f
the consequence of failing to use funds
for PAI is that the funds become
available for basic field services, this
provides a disincentive to comply with
the PAI requirement.” Instead, the ABA

recommended that LSC revise the rule
to allow funds withheld under
§1614.10(a) to be competed for PAI
purposes in another service area if the
program from which the funds were
withheld is the “only LSC recipient
applying for the funds in the
competitive grant process.”

Response: LSC concurs with the
ABA’s comment and will revise
§1614.10(c) accordingly.

LSC will make two changes to this
section in the final rule. First, LSC will
include language stating that when the
Corporation has withheld funds from a
recipient and such funds are available
for competition, LSC shall provide
public notice setting forth the details of
the application process. LSC’s notice
will include the time, format, and
content of the application, as well as the
procedures for submitting an
application for the withheld funds.
Second, LSC will add a new paragraph
(c)(2) regarding the relationship of an
award of funds withheld under
§1614.10(a) to a recipient’s annual
twelve and one-half percent (12.5%)
PAI requirement. An award of funds
pursuant to § 1614.10(c)(1) is an
additional amount of funding to engage
in PAI activities beyond a recipient’s
annual PAI requirement. In other words,
LSC intends a §1614.10(c)(1) award to
expand a recipient’s PAI activities,
rather than to supplement the amount
available to meet the recipient’s annual
twelve and one-half percent (12.5%)
requirement. An award under
§1614.10(c)(1) will not increase the
amount of the recipient’s PAI
requirement by the same amount in
subsequent grant years. It is intended as
a one-time award that has no future
effect on a recipient’s PAI requirement.

During the October 5, 2014 Committee
meeting, the Committee noted that the
phrase “in another service area” in the
last sentence of paragraph (c)(1)
appeared to limit LSC’s options for
competing withheld funds in the event
the recipient from whom they were
withheld was the only applicant for the
funds. In other words, it seemed to
preclude the Corporation from holding
a competition in which the recipient’s
application would be considered along
with applications from other LSC
recipients in other service areas. LSC
did not intend to limit competition in
that manner. LSC adopted the
Committee’s proposed language—‘“in
additional service areas”—in the last
sentence of paragraph (c)(1) to reflect
more accurately LSC’s intention to
allow expanded competition. The
version of the rule approved by the
Board contained the revised language.

§1614.10(d). LSC proposed to revise
§1614.10(d) to be consistent with the
changes to the enforcement rules, 78 FR
10085, Feb. 13, 2013. LSC received no
comments on this section.

Other Comments

LSC received three comments that did
not pertain to particular sections of the
proposed rule. NJP submitted one
comment recommending that LSC raise
the dollar threshold at which recipients
must seek approval to make payments to
private attorneys in excess of $25,000.
The rule governing subgrants, 45 CFR
part 1627, requires recipients to obtain
approval before making payments in
excess of $25,000 to a third party to
provide services ‘‘that are covered by a
fee-for-service arrangement, such as
those provided by a private law firm or
attorney representing a recipient’s
clients on a contract or judicare basis[.]”
45 CFR 1627.2(b)(1). NJP noted that the
$25,000 limit has not changed since its
enactment in 1983. They recommended
that LSC increase the threshold to
$60,000, which is the approximate
amount that $25,000 in 1983 represents
today.

The proposed change is outside the
scope of this rulemaking, which is
focused on changes to part 1614.
Consequently, LSC will not revise part
1627 at this time. However, LSC has
placed a priority on resuming the
rulemaking initiated in 2011 to revise
the subgrant rule in part 1627 and the
transfer rule at 45 CFR § 1610.7 as part
of the 2014-2015 rulemaking agenda.
LSC will consider NJP’s
recommendation as part of that
rulemaking.

OIG made two general comments
regarding the rule. OIG first
recommended that LSC retitle part 1614
to reflect the expansion of the rule to
include services provided by
individuals other than private attorneys.
OIG recommended this change in part to
avoid “giving LSC’s appropriators,
oversight authorities, or outside
observers the misimpression that all
funding directed to what is now called
private attorney involvement is devoted
to securing the services of private
attorneys.” OIG suggested ‘“Volunteer
and Reduced Fee Services” or ‘Private
Provider Services” as alternate titles.

OIG’s second comment reiterated
their belief that LSC should include
reporting requirements in the rule. OIG
recommended that the rule require
recipients to provide information that
would allow LSC to analyze the impact
that the changes to the PAI rule have on
services provided by private attorneys.
OIG expressed its concern that “if the
PAI rule is revised to make PAI funds
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available to activities other than the
involvement of private attorneys, the
legal services community may end up
with fewer private attorneys involved in
the provision of legal assistance to
eligible clients.” In OIG’s view, it is
essential that the new rule have
mechanisms in place to measure the
“performance of the revised PAI rule
from its inception. . . . These
measuring mechanisms should, in the
OIG’s view, consist largely of reporting
requirements that, at a minimum, break
out the number of private attorneys (as
distinguished from other service
providers) involved in the program and
the magnitude of their services.” OIG
concluded by opining that such
reporting ‘“would minimize the
opportunity for confusion on the part of
LSC’s appropriators, oversight
authorities, or outside observers
concerning the extent to which PAI
funds are directed toward pro bono
services of attorneys.”

Regarding OIG’s first comment, LSC
has determined that it will not change
the title of part 1614. Part 1614 has been
known as “Private Attorney
Involvement” since 1986; recipients and
stakeholders thus regularly use the term
“PAL” Moreover, because engaging
private attorneys in the delivery of legal
information and legal assistance to
eligible clients remains the primary
vehicle for carrying out the purpose of
the rule, LSC does not believe a change
is necessary.

With respect to the second comment,
LSC agrees with the OIG regarding the
importance of reporting requirements,
but will not specify reporting
requirements in the final rule. During
the March 3, 2014 Committee meeting,
LSC stated that it would not prescribe,
through the rule, the types of
information that recipients must keep
about services and whether the services
were provided by private attorneys or
others. LSC informed the Committee of
two factors relevant to this decision.
First, LSC is in the midst of a project
with the Public Welfare Foundation to
improve the Corporation’s data
collection methods and measures. As
part of this work, recipients have
advised LSC about the types of data they
provide to LSC and to other funders,
and what types of data collection they
find useful. Second, LSC typically
informs recipients about the data that it
wants them to provide through
guidance, such as the annual grant
assurances that recipients must accept
at the beginning of each grant year.
Particularly in light of its ongoing work
with the Public Welfare Foundation,
LSC believes the optimal approach is to
prescribe data collection through policy

documents so that LSC has the
flexibility to adjust the data collection
requirements in consultation with
recipients and in a timely fashion.
Promulgating specific data collection
requirements in the regulation binds
LSC and recipients to those
requirements until the regulation can be
amended, which is time-consuming and
may delay desired changes. LSC agrees
with the OIG regarding the importance
of data LSC seeks from recipients, and
intends to solicit OIG’s input as it
develops additional data collection
requirements for PAIL

List of Subjects in 45 CFR Part 1614

Legal services, Private attorneys,
Grant programs—law.

For the reasons stated in the
preamble, the Legal Services
Corporation revises 45 CFR part 1614 to
read as follows:

PART 1614—PRIVATE ATTORNEY
INVOLVEMENT

Sec.

1614.1
1614.2
1614.3

Purpose.

General policy.

Definitions.

1614.4 Range of activities.

1614.5 Compensation of recipient staff and
private attorneys; blackout period.

1614.6 Procedure.

1614.7 Fiscal recordkeeping.

1614.8 Prohibition of revolving litigation
funds.

1614.9 Waivers.

1614.10 Failure to comply.

Authority: 42 U.S.C. 2996g(e).

§1614.1 Purpose.

Private attorney involvement shall be
an integral part of a total local program
undertaken within the established
priorities of that program, and
consistent with LSC’s governing statutes
and regulations, in a manner that
furthers the statutory requirement of
providing high quality, economical, and
effective client-centered legal assistance
and legal information to eligible clients.
This part is designed to ensure that
recipients of LSC funds involve private
attorneys, and encourages recipients to
involve law students, law graduates, or
other professionals, in the delivery of
legal information and legal assistance to
eligible clients.

§1614.2 General policy.

(a) A recipient of LSC funding shall
devote an amount equal to at least
twelve and one-half percent (12.5%) of
the recipient’s annualized Basic Field-
General award to the involvement of
private attorneys, law students, law
graduates, or other professionals in the
delivery of legal information and legal

assistance to eligible clients. This
requirement is hereinafter referred to as
the “PAI requirement.”

(b) Basic Field-Native American
grants, Basic Field-Migrant grants, and
non-Basic Field grants are not subject to
the PAI requirement. For example,
Technology Initiative Grants are not
subject to the PAI requirement.
However, recipients of Native American
or migrant funding shall provide
opportunity for involvement in the
delivery of legal information and legal
assistance by private attorneys, law
students, law graduates, or other
professionals in a manner that is
generally open to broad participation in
those activities undertaken with those
funds, or shall demonstrate to the
satisfaction of the Corporation that such
involvement is not feasible.

§1614.3 Definitions.

(a) Attorney means a person who is
authorized to practice law in the
jurisdiction in which assistance is
rendered. For purposes of this part,
attorney does not have the meaning
stated in 45 CFR 1600.1.

(b) Incubator project means a program
that provides legal training and support,
for a limited period of time, to law
students, law graduates, or attorneys
who are establishing, or upon
graduation and bar admission intend to
establish, their own independent law
practices.

(c) Law graduate means an individual
who, within the last two years, has
completed the education and/or training
requirements necessary for application
to the bar in any U.S. state or territory.

(d) Law student means an individual
who is, or has been, enrolled, full-time
or part-time, within the past year, and
not expelled from:

(1) A law school that can provide the
student with a degree that is a
qualification for application to the bar
in any U.S. state or territory; or

(2) An apprenticeship program that
can provide the student with sufficient
qualifications for application to the bar
in any U.S. state or territory.

(e) Legal assistance means service on
behalf of a client or clients that is
specific to the client’s or clients’ unique
circumstances, involves a legal analysis
that is tailored to the client’s or clients’
factual situation, and involves applying
legal judgment in interpreting the
particular facts and in applying relevant
law to the facts presented.

(f) Legal information means
substantive legal information not
tailored to address a person’s specific
problem and that does not involve
applying legal judgment or
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recommending a specific course of
action.

(g) Other professional means an
individual, not engaged in the practice
of law and not employed by the
recipient, providing services in
furtherance of the recipient’s provision
of legal information or legal assistance
to eligible clients. For example, a
paralegal representing a client in a
Supplemental Security Income (SSI)
case, an accountant providing tax advice
to an eligible client, or an attorney not
authorized to practice law in the
jurisdiction in which the recipient is
located would fit within the definition
of other professional. An individual
granted a limited license to practice law
by a body authorized by court rule or
state law to grant such licenses in the
jurisdiction in which the recipient is
located would also meet the definition
of other professional.

(h) PAI Clinic means an activity under
this part in which private attorneys, law
students, law graduates, or other
professionals are involved in providing
legal information and/or legal assistance
to the public at a specified time and
location.

(i) Private attorney means an attorney.
Private attorney does not include:

(1) An attorney employed half time or
more per calendar year by an LSC
recipient or subrecipient; or

(2) An attorney employed less than
half time by an LSC recipient or
subrecipient acting within the terms of
his or her employment by the LSC
recipient or subrecipient; or

(3) An attorney acting within the
terms of his or her employment by a
non-profit organization whose primary
purpose is the delivery of free civil legal
services to low-income individuals; or

(4) An attorney acting within the
terms of his or her employment by a
component of a non-profit organization,
where the component’s primary purpose
is the delivery of free civil legal services
to low-income individuals.

(j) Screen for eligibility means to
screen individuals for eligibility using
the same criteria recipients use to
determine an individual’s eligibility for
cases accepted by the recipient and
whether LSC funds or non-LSC funds
can be used to provide legal assistance
(e.g., income and assets, citizenship,
eligible alien status, within priorities,
applicability of LSC restrictions).

(k) Subrecipient has the meaning
stated in 45 CFR 1627.2(b)(1), except
that as used in this part, such term shall
not include entities that meet the
definition of subrecipient solely because
they receive more than $25,000 from an
LSC recipient for services provided
through a fee-for-service arrangement,

such as services provided by a private
law firm or attorney representing a
recipient’s clients on a contract or
judicare basis.

§1614.4 Range of activities.

(a) Direct delivery of legal assistance
to recipient clients. (1) Activities
undertaken by the recipient to meet the
requirements of this part must include
the direct delivery of legal assistance to
eligible clients by private attorneys
through programs such as organized pro
bono plans, reduced fee plans, judicare
panels, private attorney contracts, or
those modified pro bono plans which
provide for the payment of nominal fees
by eligible clients and/or organized
referral systems; except that payment of
attorney’s fees through “revolving
litigation fund” systems, as described in
§1614.8, shall neither be used nor
funded under this part nor funded with
any LSC support.

(2) In addition to the activities
described in paragraph (a)(1) of this
section, direct delivery of legal
assistance to eligible clients may
include representation by a non-
attorney in an administrative tribunal
that permits non-attorneys to represent
individuals before the tribunal.

(3) Systems designed to provide direct
legal assistance to eligible clients of the
recipient by private attorneys on either
a pro bono or reduced fee basis, shall
include at a minimum, the following
components:

(i) Intake and case acceptance
procedures consistent with the
recipient’s established priorities in
meeting the legal needs of eligible
clients;

(ii) Case assignments which ensure
the referral of cases according to the
nature of the legal problems involved
and the skills, expertise, and substantive
experience of the participating attorney;

(iii) Case oversight and follow-up
procedures to ensure the timely
disposition of cases to achieve, if
possible, the result desired by the client
and the efficient and economical
utilization of recipient resources; and

(iv) Access by private attorneys to
LSC recipient resources that provide
back-up on substantive and procedural
issues of the law.

(b) Support and other activities.
Activities undertaken by recipients to
meet the requirements of this part may
also include, but are not limited to:

(1) Support provided by private
attorneys to the recipient or a
subrecipient as part of its delivery of
legal assistance or legal information to
eligible clients on either a reduced fee
or pro bono basis such as the provision
of community legal education, training,

technical assistance, research, advice
and counsel; co-counseling
arrangements; or the use of the private
attorney’s facilities, libraries, computer-
assisted legal research systems or other
resources;

(2) Support provided by other
professionals in their areas of
professional expertise to the recipient as
part of its delivery of legal information
or legal assistance to eligible clients on
either a reduced fee or pro bono basis
such as the provision of intake support,
research, training, technical assistance,
or direct assistance to an eligible client
of the recipient; and

(3) Support provided by the recipient
in furtherance of activities undertaken
pursuant to this section including the
provision of training, technical
assistance, research, advice and counsel
or the use of recipient facilities,
libraries, computer assisted legal
research systems or other resources.

(4) Support provided to bar
associations or courts establishing legal
clinics. A recipient may allocate to its
PAI requirement costs associated with
providing a bar association or court with
technical assistance in planning and
establishing a legal clinic at which
private attorneys will provide legal
information and/or legal assistance.

(5) PAI Clinics—I(i) Legal information
provided in PAI clinics. A recipient may
allocate to its PAI requirement costs
associated with providing support to
clinics, regardless of whether the clinic
screens for eligibility, if the clinic
provides only legal information.

(ii) Legal assistance provided in PAI
clinics. A recipient may provide support
to a PAI clinic that provides legal
assistance if the PAI clinic screens for
eligibility.

(A) A recipient may allocate to its PAI
requirement costs associated with its
support of such clinics for legal
assistance provided to individuals who
are eligible to receive LSC-funded legal
services.

(B) Where a recipient supports a
clinic that provides legal assistance to
individuals who are eligible for
permissible non-LSC-funded services,
the recipient may not allocate to its PAI
requirement costs associated with the
legal assistance provided to such
individuals. For example, a recipient
may not allocate to its PAI requirement
costs associated with legal assistance
provided through a clinic to an
individual who exceeds the income and
asset tests for LSC eligibility, but is
otherwise eligible.

(C) For clinics providing legal
information to the public and legal
assistance to clients screened for
eligibility, a recipient may allocate to its
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PAI requirement costs associated with
its support of both parts of the clinic. If
the clinic does not screen for eligibility,
the recipient may allocate to the PAI
requirement costs associated with the
legal information portion of the PAI
clinic, but may not allocate to the PAI
requirement costs associated with the
legal assistance portion of the clinic.

(D) In order to allocate to its PAI
requirement costs associated with
support of the legal assistance portion of
a clinic, a recipient must maintain
records sufficient to document that such
clinic has an eligibility screening
process and that each individual
provided with legal assistance in the
portion of the clinic supported by the
recipient was properly screened for
eligibility under the process.

(6) Screening and referral systems. (i)
A recipient may participate in a referral
system in which the recipient conducts
intake screening and refers LSC-eligible
applicants to programs that assign
applicants to private attorneys on a pro
bono or reduced fee basis.

(ii) In order to allocate to its PAI
requirement costs associated with
participating in such referral systems, a
recipient must be able to report the
number of eligible persons referred by
the recipient to each program and the
number of eligible persons who were
placed with a private attorney through
the program receiving the referral.

(7) Law student activities. A recipient
may allocate to its PAI requirement
costs associated with law student work
supporting the recipient’s provision of
legal information or delivery of legal
assistance to eligible clients.
Compensation paid by the recipient to
law students may not be allocated to the
PAI requirement.

(c) Determination of PAI activities.
The specific methods to be undertaken
by a recipient to involve private
attorneys, law students, law graduates,
or other professionals in the provision
of legal information and legal assistance
to eligible clients will be determined by
the recipient’s taking into account the
following factors:

(1) The priorities established pursuant
to part 1620 of this chapter;

(2) The effective and economic
delivery of legal assistance and legal
information to eligible clients;

(3) The linguistic and cultural barriers
to effective advocacy;

(4) The actual or potential conflicts of
interest between specific participating
attorneys, law students, law graduates,
or other professionals and individual
eligible clients; and

(5) The substantive and practical
expertise, skills, and willingness to
undertake new or unique areas of the

law of participating attorneys and other
professionals.

(d) Unauthorized practice of law. This
part is not intended to permit any
activities that would conflict with the
rules governing the unauthorized
practice of law in the recipient’s
jurisdiction.

§1614.5 Compensation of recipient staff
and private attorneys; blackout period.

(a) A recipient may allocate to its PAI
requirement costs associated with
compensation paid to its employees
only for facilitating the involvement of
private attorneys, law students, law
graduates, or other professionals in
activities under this part.

(b) A recipient may not allocate to its
PAI requirement costs associated with
compensation paid to a private attorney,
law graduate, or other professional for
services under this part for any hours an
individual provides above 800 hours per
calendar year.

(c) No costs may be allocated to the
PAI requirement for direct payment to
any individual who for any portion of
the current year or the previous year
was employed more than 1,000 hours
per calendar year by an LSC recipient or
subrecipient, except for employment as
a law student; provided, however:

(1) This paragraph (c) shall not be
construed to prohibit the allocation of
costs to the PAI requirement for
payments made to such an individual
participating in a pro bono or judicare
project on the same terms that are
available to other attorneys;

(2) This paragraph (c) shall not apply
to the allocation of costs to the PAI
requirement for payments to attorneys
who were employed for less than a year
by an LSC recipient or subrecipient as
part of an incubator project; and

(3) This paragraph (c) shall not be
construed to restrict recipients from
allocating to their PAI requirement the
payment of funds as a result of work
performed by an attorney or other
individual who practices in the same
business with such former employee.

§1614.6 Procedure.

(a) The recipient shall develop a plan
and budget to meet the requirements of
this part which shall be incorporated as
a part of the refunding application or
initial grant application. The budget
shall be modified as necessary to fulfill
this part. That plan shall take into
consideration:

(1) The legal needs of eligible clients
in the geographical area served by the
recipient and the relative importance of
those needs consistent with the
priorities established pursuant to
section 1007(a)(2)(C) of the Legal

Services Corporation Act (42 U.S.C.
2996f(a)(2)(C)) and 45 CFR part 1620
adopted pursuant thereto;

(2) The delivery mechanisms
potentially available to provide the
opportunity for private attorneys, law
students, law graduates, or other
professionals to meet the established
priority legal needs of eligible clients in
an economical and effective manner;
and

(3) The results of the consultation as
required below.

(b) The recipient shall consult with
significant segments of the client
community, private attorneys, and bar
associations, including minority and
women'’s bar associations, in the
recipient’s service area in the
development of its annual plan to
provide for the involvement of private
attorneys, law students, law graduates,
or other professionals in the provision
of legal information and legal assistance
to eligible clients and shall document
that each year its proposed annual plan
has been presented to all local bar
associations within the recipient’s
service area and shall summarize their
response.

(c) In the case of recipients whose
service areas are adjacent, coterminous,
or overlapping, the recipients may enter
into joint efforts to involve private
attorneys, law students, law graduates,
or other professionals in the delivery of
legal information and legal assistance to
eligible clients, subject to the prior
approval of LSC. In order to be
approved, the joint venture plan must
meet the following conditions:

(1) The recipients involved in the
joint venture must plan to expend at
least twelve and one-half percent
(12.5%) of the aggregate of their basic
field awards on PAL In the case of
recipients with adjacent service areas,
twelve and one-half percent (12.5%) of
each recipient’s grant shall be expended
to PAL provided, however, that such
expenditure is subject to waiver under
this section;

(2) Each recipient in the joint venture
must be a bona fide participant in the
activities undertaken by the joint
venture; and

(3) The joint PAI venture must
provide an opportunity for involving
private attorneys, law students, law
graduates, or other professionals
throughout the entire joint service
area(s).

§1614.7 Fiscal recordkeeping.

The recipient shall demonstrate
compliance with this part by utilizing
financial systems and procedures and
maintaining supporting documentation
to identify and account separately for
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costs related to the PAI effort. Such
systems and records shall meet the
requirements of the Corporation’s Audit
Guide for Recipients and Auditors and
the Accounting Guide for LSC
Recipients and shall have the following
characteristics:

(a) They shall accurately identify and
account for:

(1) The recipient’s administrative,
overhead, staff, and support costs
related to PAI activities. Non-personnel
costs shall be allocated on the basis of
reasonable operating data. All methods
of allocating common costs shall be
clearly documented. If any direct or
indirect time of staff attorneys or
paralegals is to be allocated as a cost to
PAI such costs must be documented by
time sheets accounting for the time
those employees have spent on PAI
activities. The timekeeping requirement
does not apply to such employees as
receptionists, secretaries, intake
personnel or bookkeepers; however,
personnel cost allocations for non-
attorney or non-paralegal staff should be
based on other reasonable operating
data which is clearly documented;

(2) Payments to private attorneys, law
graduates, or other professionals for
support or direct client services
rendered. The recipient shall maintain
contracts on file that set forth payment
systems, hourly rates, and maximum
allowable fees. Bills and/or invoices
from private attorneys, law graduates, or
other professionals shall be submitted
before payments are made.
Encumbrances shall not be included in
calculating whether a recipient has met
the requirement of this part;

(3) Contractual payments or subgrants
to individuals or organizations that
undertake administrative, support, and/
or direct services to eligible clients on
behalf of the recipient consistent with
the provisions of this part. Contracts or
subgrants concerning transfer of LSC
funds for PAI activities shall require
that such funds be accounted for by the
recipient in accordance with LSC
guidelines, including the requirements
of the Audit Guide for Recipients and
Auditors and the Accounting Guide for
LSC Recipients and 45 CFR parts 1610,
1627 and 1630;

(4) Other such actual costs as may be
incurred by the recipient in this regard.

(b) Support and expenses relating to
the PAI effort must be reported
separately in the recipient’s year-end
audit. This shall be done by establishing
a separate fund or providing a separate
schedule in the financial statement to
account for the entire PAI allocation.
Recipients are not required to establish
separate bank accounts to segregate
funds allocated to PAI Auditors are

required to perform sufficient audit tests
to enable them to render an opinion on
the recipient’s compliance with the
requirements of this part.

(c) Attorneys, law students, law
graduates, or other professionals may be
reimbursed for actual costs and
expenses.

(d) Fees paid to individuals for
providing services under this part may
not exceed 50% of the local prevailing
market rate for that type of service.

§1614.8 Prohibition of revolving litigation
funds.

(a) A revolving litigation fund system
is a system under which a recipient
systematically encourages the
acceptance of fee-generating cases as
defined in § 1609.2 of this chapter by
advancing funds to private attorneys,
law students, law graduates, or other
professionals to enable them to pay
costs, expenses, or attorneys’ fees for
representing clients.

(b) No funds received from the
Corporation shall be used to establish or
maintain revolving litigation fund
systems.

(c) The prohibition in paragraph (b) of
this section does not prevent recipients
from reimbursing or paying private
attorneys, law students, law graduates,
or other professionals for costs and
expenses, provided:

(1) The private attorney, law student,
law graduate, or other professional is
representing an eligible client in a
matter in which representation of the
eligible client by the recipient would be
allowed under LSC’s governing statutes
and regulations; and

(2) The private attorney, law student,
law graduate, or other professional has
expended such funds in accordance
with a schedule previously approved by
the recipient’s governing body or, prior
to initiating action in the matter, has
requested the recipient to advance the
funds.

(d) Nothing in this section shall
prevent a recipient from recovering from
a private attorney, law student, law
graduate, or other professional the
amount advanced for any costs,
expenses, or fees from an award to the
attorney for representing an eligible
client.

§1614.9 Waivers.

(a) While it is the expectation and
experience of the Corporation that most
basic field programs can effectively
expend their PAI requirement, there are
some circumstances, temporary or
permanent, under which the goal of
economical and effective use of
Corporation funds will be furthered by
a partial, or in exceptional

circumstances, a complete waiver of the
PAI requirement.

(b) A complete waiver shall be
granted by LSC when the recipient
shows to the satisfaction of LSC that:

(1) Because of the unavailability of
qualified private attorneys, law
students, law graduates, or other
professionals an attempt to carry out a
PAI program would be futile; or

(2) All qualified private attorneys, law
students, law graduates, or other
professionals in the program’s service
area either refuse to participate or have
conflicts generated by their practice
which render their participation
inappropriate.

(c) A partial waiver shall be granted
by LSC when the recipient shows to the
satisfaction of LSC that:

(1) The population of qualified private
attorneys, law students, law graduates,
or other professionals available to
participate in the program is too small
to use the full PAI allocation
economically and effectively; or

(2) Despite the recipient’s best efforts
too few qualified private attorneys, law
students, law graduates, or other
professionals are willing to participate
in the program to use the full PAI
allocation economically and effectively;
or

(3) Despite a recipient’s best efforts—
including, but not limited to,
communicating its problems expending
the required amount to LSC and
requesting and availing itself of
assistance and/or advice from LSC
regarding the problem—expenditures
already made during a program year are
insufficient to meet the PAI
requirement, and there is insufficient
time to make economical and efficient
expenditures during the remainder of a
program year, but in this instance,
unless the shortfall resulted from
unforeseen and unusual circumstances,
the recipient shall accompany the
waiver request with a plan to avoid such
a shortfall in the future; or

(4) The recipient uses a fee-for-service
program whose current encumbrances
and projected expenditures for the
current fiscal year would meet the
requirement, but its actual current
expenditures do not meet the
requirement, and could not be increased
to do so economically and effectively in
the remainder of the program year, or
could not be increased to do so in a
fiscally responsible manner in view of
outstanding encumbrances; or

(5) The recipient uses a fee-for-service
program and its PAI expenditures in the
prior year exceeded the twelve and one-
half percent (12.5%) requirement but,
because of variances in the timing of
work performed by the private attorneys
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and the consequent billing for that
work, its PAI expenditures for the
current year fail to meet the twelve and
one-half percent (12.5%) requirement;
or

(6) If, in the reasonable judgment of
the recipient’s governing body, it would
not be economical and efficient for the
recipient to expend its full twelve and
one-half percent (12.5%) of Corporation
funds on PAI activities, provided that
the recipient has handled and expects to
continue to handle at least twelve and
one-half percent (12.5%) of cases
brought on behalf of eligible clients
through its PAI program(s).

(d)(1) A waiver of special accounting
and bookkeeping requirements of this
part may be granted by LSC, if the
recipient shows to the satisfaction of
LSC that such waiver will advance the
purpose of this part as expressed in
§§1614.1 and 1614.2.

(2) As provided in 45 CFR 1627.3(c)
with respect to subgrants, alternatives to
Corporation audit requirements or to the
accounting requirements of this Part
may be approved for subgrants by LSC;
such alternatives for PAI subgrants shall
be approved liberally where necessary
to foster increased PAI participation.

(e) Waivers of the PAI expenditure
requirement may be full or partial, that
is, the Corporation may waive all or
some of the required expenditure for a
fiscal year.

(1) Applications for waivers of any
requirement under this Part may be for
the current or next fiscal year. All such
applications must be in writing.
Applications for waivers for the current
fiscal year must be received by the
Corporation during the current fiscal

ear.

(2) At the expiration of a waiver a
recipient may seek a similar or identical
waiver.

(f) All waiver requests shall be
addressed to LSC. The Corporation shall
make a written response to each such
request postmarked not later than thirty
(30) days after its receipt. If the request
is denied, the Corporation will provide
the recipient with an explanation and
statement of the grounds for denial. If
the waiver is to be denied because the
information submitted is insufficient,
the Corporation will inform the
recipient as soon as possible, both orally
and in writing, about what additional
information is needed. Should the
Corporation fail to so respond, the
request shall be deemed to be granted.

§1614.10 Failure to comply.

(a)(1) If a recipient fails to comply
with the expenditure required by this
part and that recipient fails without
good cause to seek a waiver during the

term of the grant or contract, the
Corporation shall withhold from the
recipient’s grant payments an amount
equal to the difference between the
amount expended on PAI and twelve
and one-half percent (12.5%) of the
recipient’s basic field award.

(2) If the Corporation determines that
a recipient failed without good cause to
seek a waiver, the Corporation shall give
the recipient written notice of that
determination. The written notice shall
state the determination, the amount to
be withheld, and the process by which
the recipient may appeal the
determination.

(3) The appeal process will follow the
procedures for the appeal of disallowed
costs set forth at 45 CFR 1630.7(c)—(g),
except that:

(i) The subject matter of the appeal
shall be limited to the Corporation’s
determination that the recipient failed
without good cause to seek a waiver;
and

(ii) Withholding of funds shall be the
method for the Corporation to recover
the amount to be withheld.

(b) If a recipient fails with good cause
to seek a waiver, or applies for but does
not receive a waiver, or receives a
waiver of part of the PAI requirement
and does not expend the amount
required to be expended, the PAI
expenditure requirement for the ensuing
year shall be increased for that recipient
by an amount equal to the difference
between the amount actually expended
and the amount required to be
expended.

(c)(1) Any funds withheld by the
Corporation pursuant to this section
shall be made available by the
Corporation for use in providing legal
services through PAI programs. When
such funds are available for
competition, LSC shall publish notice of
the requirements concerning time,
format, and content of the application
and the procedures for submitting an
application for such funds.
Disbursement of these funds for PAI
activities shall be made through a
competitive solicitation and awarded on
the basis of efficiency, quality,
creativity, and demonstrated
commitment to PAI service delivery to
low-income people. Competition for
these funds may be held in the
recipient’s service area, or if the
recipient from which funds are
withheld is the only LSC recipient
applying for the funds in the
competitive solicitation, in additional
service areas.

(2) Recipients shall expend funds
awarded through the competitive
process in paragraph (c)(1) of this
section in addition to twelve and one-

half percent (12.5%) of their Basic
Field-General awards.

(d) The withholding of funds under
this section shall not be construed as
any action under 45 CFR parts 1606,
1618, 1623, or 1630.

Dated: October 9, 2014.

Stefanie K. Davis,

Assistant General Counsel.

[FR Doc. 2014-24456 Filed 10—14—14; 8:45 am]
BILLING CODE P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 12

[PS Docket Nos. 13-75, 11-60; FCC 13-
158]

Improving 9-1-1 Reliability; Reliability
and Continuity of Communications
Networks, Including Broadband
Technologies

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, an
information collection associated with
the Commission’s Report and Order,
FCC 13-158, published at 79 FR 3123
on January 17, 2014, and at 79 FR 7589
on February 10, 2014. This notice is
consistent with the Report and Order,
which stated that the Commission
would publish a document in the
Federal Register announcing OMB
approval and the effective date of
requirements subject to OMB approval.
Specifically, this document announces
the effective date of initial and annual
reliability certification requirements for
covered 911 service providers,
including any associated record
retention requirements.

DATES: 47 CFR 12.4(c), 12.4(d)(1), and
12.4(d)(3) are effective October 15, 2014.
The effective date of 47 CFR 4.9(h),
which requires a modification of
existing OMB information collection
3060—0484, will be published separately
in the Federal Register once approved
by OMB.

FOR FURTHER INFORMATION CONTACT: For
additional information contact Cathy
Williams, Cathy.Williams@fcc.gov, (202)
418-2918.

SUPPLEMENTARY INFORMATION: This
document announces that, on October 1,
2014, OMB approved information
collection requirements contained in the
Commission’s Report and Order, FCC
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13-158, Improving 9-1-1 Reliability;
Reliability and Continuity of
Communications Networks, Including
Broadband Technologies, published at
79 FR 3123 on January 17, 2014 and at
79 FR 7589 on February 10, 2014. These
requirements involve initial and annual
reliability certifications for covered 911
service providers and associated record
retention requirements. The OMB
Control Number is 3060-1202. The
Commission publishes this notice as an
announcement of the effective date of
the certification requirements.

The Report and Order also amended
§ 4.9 of the Commission’s rules
regarding outage notification to public
safety answering points (PSAPs). The
effective date of 47 CFR 4.9(h), which
requires a modification of existing OMB
information collection 3060—0484, will
be published separately in the Federal
Register once approved by OMB.

If you have any comments on the
burden estimates listed below, or how
the Commission can improve the
collections and reduce any burdens
caused thereby, please contact Cathy
Williams, Federal Communications
Commission, Room 1-C823, 445 12th
Street SW., Washington, DC 20554.
Please include the OMB Control
Number, 3060-1202, in your
correspondence. The Commission will
also accept your comments via the
Internet if you send them to PRA@
fec.gov.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to fcc504@
fcc.gov or call the Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received OMB approval on October 1,
2014, for new information collection
requirements contained in the
Commission’s rules at 47 CFR 12.4(c),
12.4(d)(1), and 12.4(d)(3). Under 5 CFR
1320, an agency may not conduct or
sponsor a collection of information
unless it displays a current, valid OMB
Control Number. No person shall be
subject to any penalty for failing to
comply with a collection of information
subject to the Paperwork Reduction Act
that does not display a current, valid
OMB Control Number. The OMB
Control Number is 3060-1202. The
foregoing notice is required by the
Paperwork Reduction Act of 1995, Pub.
L. 104-13, October 1, 1995, and 44
U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

OMB Control Number: 3060-1202.

OMB Approval Date: October 1, 2014.

OMB Expiration Date: October 31,
2017.

Title: Improving 9—1-1 Reliability,
Reliability and Continuity of
Communications Including Networks,
Broadband Technologies.

Form Number: Not applicable (annual
online certification).

Respondents: Business or other for-
profit entities; not-for-profit institutions.

Number of Respondents and
Responses: 1,000 respondents, 1,000
responses.

Estimated Time per Response: Varies
by respondent. Average of 170 hours per
annual certification.

Frequency of Response: Annual
reporting requirement and
recordkeeping requirement.

Obligation to Respond: Mandatory.
The statutory authority for the
collection of this information is
contained in sections 1, 4(i), 4(j), 4(0),
201(b), 214(d), 218, 251(e)(3), 301,
303(b), 303(g), 303(r), 307, 309(a), 316,
332, 403, 615a—1, and 615c of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i)-(j) & (o),
201(b), 214(d), 218, 251(e)(3), 301,
303(b), 303(g), 303(r), 307, 309(a), 316,
332, 403, 615a—1, and 615c.

Total Annual Burden: 169,982 hours.

Total Annual Cost: $0.

Nature and Extent of Confidentiality:
The Commission will treat as
presumptively confidential and exempt
from routine public disclosure under
the federal Freedom of Information Act:
(1) Descriptions and documentation of
alternative measures to mitigate the
risks of nonconformance with
certification standards; (2) information
detailing specific corrective actions
taken; and (3) supplemental information
requested by the Commission or Bureau
with respect to a certification. The
Commission does not consider
confidential the fact of filing a
certification or the responses provided
on the face of the certification.

Privacy Impact Assessment: No
impact(s).

Needs and Uses: On December 12,
2013, the Commission released a Report
and Order, PS Docket Nos. 13-75, 11—
60; FCC 13-158 (the Report and Order)
adopting rules. These rules are codified
at 47 CFR 12.4. The Report and Order
requires covered 911 service providers,
defined in § 12.4(a)(4), to certify
annually whether they comply with
specified best practices with respect to
critical 911 circuit diversity, central
office backup power, and diverse

network monitoring. If a covered 911
service provider does not comply with
specific certification elements set forth
in §12.4(c), it must provide a brief
explanation of what alternative
measures it has taken, in light of the
provider’s particular facts and
circumstances, to ensure reliable 911
service with respect to those elements.
A service provider may also respond by
demonstrating that a particular
certification element is not applicable to
its network, but must include a brief
explanation of why the element does
not apply.

The information will be collected
through an online system administered
by the Commission’s Public Safety and
Homeland Security Bureau for review
and analysis to verify that covered 911
service providers are taking reasonable
measures to maintain reliable 911
service, as required under § 12.4(b). In
certain cases, based on the information
included in the certifications and on
subsequent coordination with
individual providers, the Commission
may require remedial action to correct
vulnerabilities in a service provider’s
911 network if it determines that the
service provider has not, in fact,
adhered to the best practices
incorporated in the certification, or in
the case of providers employing
alternative measures, that those
measures were not reasonably sufficient
to mitigate the associated risks of failure
in these key areas.

The purpose of this information
collection is to verify that covered 911
service providers are taking reasonable
measures to provide reliable service, as
evidenced by their certification of
compliance with specified best practices
or reasonable alternative measures. The
Commission adopted these rules in light
of widespread 911 outages during the
June 2012 derecho storm in the Midwest
and Mid-Atlantic states, which revealed
that multiple service providers did not
take adequate precautions to maintain
reliable service. By holding covered 911
service providers accountable for
reliable service, the Commission seeks
to ensure that all Americans have access
to critical 911 communications during
emergencies and other times of need.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2014—24474 Filed 10-14—14; 8:45 am]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket No. 14-69; RM—11716; DA 14—
1400]

Radio Broadcasting Services; McCall,
Idaho

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Ashley A. Bruton, allot
Channel 280A at McCall, Idaho, as the
community’s eighth local transmission
service. A staff engineering analysis
confirms that Channel 280A can be
allotted to McCall, Idaho consistent
with the minimum distance separation
requirements of the rules with a site
restriction 0.4 kilometers (0.2 miles)
southwest of the community. The
reference coordinates are 44—54—30 NL
and 116—-06—00 WL. See SUPPLEMENTARY
INFORMATION, supra.

DATES: Effective November 10, 2014.
ADDRESSES: Secretary, Federal
Communications Commission, 445 12th
Street SW., Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Report and Order, MB

Docket No. 14—-69, adopted September
25, 2014, and released September 26,
2014. The full text of this Commission
decision is available for inspection and
copying during normal business hours
in the FCC’s Reference Information
Center at Portals II, CY-A257, 445 12th
Street SW., Washington, DC 20554. This
document may also be purchased from
the Commission’s duplicating
contractors, Best Copy and Printing,
Inc., 445 12th Street SW., Room CY—
B402, Washington, DC 20554, telephone
1-800-378-3160 or via email
www.BCPIWEB.com.

This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104-13. The
Commission will send a copy of this
Report and Order in a report to be sent
to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

As discussed in the proposed rule, we
are removing from the FM Table of
Allotments: (1) Channel 228C3, McCall,
Idaho because Station KHNQO’s channel
and community of license were changed
from Channel 228C3, McCall, Idaho, to
Channel 228C1, Huntington, Oregon,
File No. BMPH-20121002ACH; (2)
Channel 238C3, McCall, Idaho because
the channel is no longer considered a
vacant allotment since it is licensed to
Station KU]JJ, File No. BLH-

20131227ADB; and (3) Channel 276C3,
McCall, Idaho because Station KVBL
changed its community of license from
McCall, Idaho, to Union, Idaho, File
Nos. BNPH-20110624ADA and BLH-
20120627ABD.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

Federal Communications Commission.
Nazifa Sawez,

Assistant Chief, Audio Division, Media
Bureau.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

AuthOI‘ity: 47 U.S.C. 154, 303, 334, 336
and 339.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Idaho, is amended by
removing Channel 228C3 at McCall;
Channel 238C3 at McCall; and Channel
276C3 at McCall, and by adding
Channel 280A at McCall.

[FR Doc. 2014-24496 Filed 10-14-14; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 870
RIN 3206—AN04

Federal Employees’ Group Life
Insurance Program: Providing Option
C Coverage for Children of Same-Sex
Domestic Partners

AGENCY: U.S. Office of Personnel
Management.
ACTION: Proposed rule.

SUMMARY: The United States Office of
Personnel Management (OPM) is issuing
a proposed rule to amend the Federal
Employees’ Group Life Insurance
(FEGLI) regulations to allow children of
same-sex domestic partners living in
states that do not allow same-sex
couples to marry to be covered as family
members under an eligible individual’s
FEGLI Option C enrollment. This rule
expands the circumstances under which
an employee experiencing a change in
family circumstances may include
eligible children of a same-sex domestic
partner.

DATES: Comments are due on or before
December 15, 2014.

ADDRESSES: Send written comments to
Ronald Brown, Policy Analyst, Planning
& Policy Analysis, Office of Personnel
Management, 1900 E Street NW.,
Washington, DC 20415-9700; or deliver
to OPM, Room 2309, 1900 E Street NW.,
Washington, DC; or FAX to (202) 606—
0636. Comments may also be sent
through the Federal eRulemaking Portal
at: http://www.regulations.gov. All
submissions received through the Portal
must include the agency name and
docket number or the Regulation
Identifier Number (RIN) for this
rulemaking.

FOR FURTHER INFORMATION CONTACT:
Ronald Brown, Policy Analyst, (202)
606—0004, or by email to
Ronald.Brown@opm.gov.
SUPPLEMENTARY INFORMATION: This
proposed rule is intended to: (1) Extend
eligibility as a stepchild under FEGLI

Option C to children of same-sex
domestic partners of Federal employees
or annuitants in states where same-sex
couples are not permitted to marry; (2)
amend 5 CFR Part 870 to provide that
acquiring a child or children of an
employee’s same-sex domestic partner
as described in Part 870 will be treated
as a change in family circumstances so
that a waiver of Basic insurance or
Optional insurance may be cancelled;
and (3) make other non-substantive,
technical conforming amendments to
the FEGLI rules in connection with the
extension of coverage to children of
same-sex domestic partners of Federal
employees.

On June 17, 2009, President Obama
issued the Presidential Memorandum on
Federal Benefits and Non-
Discrimination requesting that the
Director of OPM extend certain benefits
to qualified same-sex domestic partners
of Federal employees. That Presidential
Memorandum also requested that heads
of executive departments and agencies
conduct a review of the benefits
provided by their respective
departments and agencies to determine
what authority they have to extend such
benefits to same-sex domestic partners
of Federal employees, annuitants, and
their families. The results of that review
were reported to the Director of OPM,
who, in consultation with the United
States Department of Justice, made
recommendations to the President to
provide benefits to the same-sex
domestic partners of Federal
Government employees. Subsequently,
President Obama issued a Presidential
Memorandum on June 2, 2010
requesting agencies to implement the
recommended regulatory and
administrative actions expanding
benefits for same-sex domestic partners
of Federal employees and their families.

Since OPM made its
recommendations to the President, the
Agency has determined that coverage
under the FEGLI Program as a family
member under Option C may be
extended to the children of the same-sex
domestic partners of Federal employees
and annuitants. This regulatory action is
necessary to implement fully the
Presidential Memoranda cited above
and is consistent with OPM’s policy
determination that extension of
coverage is appropriate.

To maintain consistency across the
Federal benefits programs, the

definitions of domestic partner and
domestic partnership mirror those
governing the Federal Employees Health
Benefits Program (FEHBP) and the
Federal Employees Dental and Vision
Insurance Program (FEDVIP). For the
reasons cited in the FEHBP and FEDVIP
final regulation at 78 FR 64873, this
includes a requirement that the
employee or annuitant enrolled in
Option C coverage reside in a state that
does not recognize same-sex marriage.
Also, this proposed rule adds a
definition of “stepchild” to Part 870 to
denote the child of an enrollee’s spouse
or same-sex domestic partner the same
as in FEHBP and FEDVIP.

We recognize that the legal landscape
is changing and certain states that
currently do not allow same-sex couples
to marry may allow them to do so in the
future. Same-sex couples may also
relocate from states where they cannot
marry to states where they are permitted
to marry. The possibility that the
relevant state marriage laws may change
has the potential to create significant
administrative difficulties. For this
reason, eligibility to elect Option C
FEGLI coverage will be determined at
the time the employee has a change in
family circumstances (including
marriage or divorce, a spouse’s death, or
acquisition of eligible child(ren)) and
files an election with his or her
employing office as provided by FEGLI
regulation. Eligibility will depend on
whether an enrollee seeking to cover the
child of his or her domestic partner
lives in a state that does not authorize
same-sex marriage. This change can be
found in section 870.302.

This regulation also adds to the events
that constitute a change in family
circumstances for employees,
annuitants or compensationers who
have Option C insurance under the
FEGLI Program. The regulation amends
Part 870 to provide that an employee
who waived FEGLI Basic insurance or
Optional insurance may cancel the
waiver and become covered upon
acquiring an eligible stepchild, if all
eligibility requirements are met. Please
see the changes to sections 870.503 and
870.506.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulation only adds
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additional groups to the list of groups
eligible for coverage under FEGLI.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

Federalism

We have examined this rule in
accordance with Executive Order 13132,
Federalism, and have determined that
this rule will not have any negative
impact on the rights, roles and
responsibilities of State, local, or tribal
governments.

List of Subjects in 5 CFR Part 870

Administrative practice and
procedure, Government employees,
Hostages, Iraq, Kuwait, Lebanon, Life
Insurance, Retirement.

U.S. Office of Personnel Management.
Katherine Archuleta,
Director.

Accordingly, OPM is proposing to
amend 5 CFR as follows:

PART 870—FEDERAL EMPLOYEES’
GROUP LIFE INSURANCE PROGRAM

m 1. The authority citation for 5 CFR
part 870 continues to read as follows:

Authority: 5 U.S.C. 8716; Subpart J also
issued under section 599C of Pub. L. 101—
513, 104 Stat. 2064, as amended; Sec.
870.302(a)(3)(ii) also issued under section
153 of Pub. L. 104-134, 110 Stat. 1321; Sec.
870.302(a)(3) also issued under sections
11202(f), 11232(e), and 11246(b) and (c) of
Pub. L. 105-33, 111 Stat. 251, and section
7(e) of Pub. L. 105-274, 112 Stat. 2419; Sec.
870.302(a)(3) also issued under section 145 of
Pub. L. 106-522, 114 Stat. 2472; Secs.
870.302(b)(8), 870.601(a), and 870.602(b) also
issued under Pub. L. 110-279, 122 Stat. 2604.

Subpart A—Administration and
General Provisions

m 2.In §870.101, add the definitions of
“domestic partner”, “‘domestic
partnership”, and “stepchild” in
alphabetical order to read as follows:

§870.101 Definitions.

* * * * *

Domestic partner means a person in a
domestic partnership with an employee,
annuitant, or compensationer enrolled
in Option C.

* * * * *

Domestic partnership means a
committed relationship between two
adults, of the same sex, in which the
partners—

(i) Are each other’s sole domestic
partner and intend to remain so
indefinitely;

(ii) Maintain a common residence,
and intend to continue to do so (or
would maintain a common residence
but for an assignment abroad or other
employment-related, financial, or
similar obstacle);

(iii) Are at least 18 years of age and
mentally competent to consent to a
contract;

(iv) Share responsibility for a
significant measure of each other’s
financial obligations;

(v) Are not married or joined in a civil
union to anyone else;

(vi) Are not a domestic partner of
anyone else;

(vii) Are not related in a way that, if
they were of opposite sex, would
prohibit legal marriage in the U.S.
jurisdiction in which the domestic
partnership was formed;

(viii) Provide documentation
demonstrating fulfillment of the
requirements of (i) through (vii) as
prescribed by OPM;

(ix) Certify that they understand that
willful falsification of the
documentation described in
subparagraph (viii) of this section may
lead to disciplinary action and the
recovery of the cost of benefits received
related to such falsification and may
constitute a criminal violation under 18
U.S.C. 1001; and

(x) Certify that they would marry but
for the failure of their state of residence
to permit same-sex marriage.

* * * * *

Stepchild means the child of an
enrollee’s spouse or domestic partner
and shall continue to refer to such child
in the event of the enrollee’s divorce
from the spouse, termination of the
domestic partnership, or death of the
spouse or domestic partner, so long as
the child continues to live with the
enrollee in a regular parent-child
relationship.

* * * * *

Subpart C—Eligibility

m 3.In § 870.302 amend by revising
paragraph (a)(5) to read as follows:

§870.302 Exclusions.

(H] L

(5) The child who otherwise meets the
requirements for life insurance coverage
but whose parent enrollee and his or her
domestic partner live in a state or whose
parent enrollee and his or her domestic
partner maintain a common residence in
a state that has authorized marriage by
same-sex couples by the day prior to the
date of notice of the election to the
employing office or the day prior to the
first day of an open enrollment period.
* * * * *

m 4. Section 870.304 is added to read as
follows:

§870.304 Eligibility of stepchildren under
Option C.

(a) Stepchildren are eligible for
coverage as family members under
Option C.

(b) (1) For purposes of this part, to
qualify for coverage as a stepchild, the
child must be the child of the insured
employee, annuitant or
compensationer’s spouse or domestic
partner.

(2) For purposes of this section, the
term ‘“domestic partner” is as defined in
section 870.101 of this part.

(3) An enrollee or his or her domestic
partner must notify the employing office
within thirty calendar days in the event
that any of the conditions of domestic
partnership found in the definition
section of 870.101 of this part are no
longer met, in which case a domestic
partnership will be deemed terminated.

(4) Notwithstanding the provisions of
paragraph (b)(1) of this section, the
child who otherwise meets the
requirements for life insurance coverage
but whose parent enrollee and his or her
domestic partner live in a state or whose
parent enrollee and his or her domestic
partner maintain a common residence in
a state that has authorized marriage by
same-sex couples, shall not be
considered a stepchild. For enrollment
changes involving the addition of a new
stepchild, as defined by this regulation,
the determination of whether a state’s
marriage laws render the child ineligible
for coverage shall be made at the time
the employee notifies the employing
office of his or her desire to cover the
child.

Subpart E—Coverage

m 5. Section 870.503 is amended by
revising paragraph (b)(3) to read as
follows:

§870.503 Basic insurance: Cancelling a
waiver.
* * * * *

(b) * * *
(3) The employee has a change in
family circumstances (marriage or
divorce, a spouse’s death or acquisition
of an eligible child) and files an election
as provided in paragraph (b)(3(i),
(b)(3)(ii), or (b)(3)(iii) of this section.
Except as provided in paragraph
(b)(3)(iii), the effective date of Basic
insurance elected under this paragraph
(b)(3) is the 1st day the employee
actually enters on duty in a pay status
on or after the day the employing office

receives the election.
* * * * *
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m 6. Section 870.506 is amended by
revising paragraphs (a)(2) and (a)(4)(i) to
read as follows:

§870.506 Optional insurance: Cancelling a
waiver.

(a) * *x %

(2) An employee who has waived
Options A and B coverage may elect
coverage, and an employee who has
fewer than 5 multiples of Option B may
increase the number of multiples, upon
his or her marriage or divorce, upon a
spouse’s death, or upon acquisition of
an eligible child.

* x %

(4)(i) An employee who has waived
Option C may elect it, and an employee
who has fewer than 5 multiples of
Option C may increase the number of
multiples, upon his or her marriage, or
acquisition of an eligible child or
stepchild(ren). An employee who has
Option C may also elect or increase
Option C coverage upon divorce or
death of a spouse, if the employee has
any eligible children or stepchild(ren).
* * * * *

[FR Doc. 2014-24488 Filed 10~14-14; 8:45 am)
BILLING CODE 6325-63-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2014-0743; Airspace
Docket No. 14-ASW-2]

Proposed Establishment of Class E
Airspace; Cypress, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at Cypress,
TX. Controlled airspace is necessary to
accommodate new Standard Instrument
Approach Procedures (SIAPs) at Dry
Creek Airport. The FAA is taking this
action to enhance the safety and
management of Instrument Flight Rules
(IFR) operations for SIAPs at the airport.
DATES: Comments must be received on
or before December 1, 2014.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA—-2014—
0743/Airspace Docket No. 14-ASW-2,
at the beginning of your comments. You
may also submit comments through the

Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday

through Friday, except Federal holidays.

The Docket Office (telephone 1-800—
647-5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Rebecca Shelby, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: 817-321—
7740.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2014-0743/Airspace
Docket No. 14—~ASW-2.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/air
traffic/publications/airspace
amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Central Service Center, 2601
Meacham Blvd., Fort Worth, TX 76137.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), Part 71 by establishing Class E
airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Dry Creek Airport, Cypress,
TX, to accommodate new standard
instrument approach procedures.
Controlled airspace is needed for the
safety and management of IFR
operations at the airport.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9Y, dated August 6, 2014 and
effective September 15, 2014, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
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establish controlled airspace at Dry
Creek Airport, Cypress, TX.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9Y,
Airspace Designations and Reporting
Points, dated August 6, 2014 and
effective September 15, 2014, is
amended as follows:

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASWTXE5 Cypress, TX [New]
Dry Creek Airport, TX
(Lat. 29°59"11” N., long. 95°41°08” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Dry Creek Airport.

Issued in Fort Worth, TX, on October 4,
2014.
Robert W. Beck,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2014—24450 Filed 10-14—14; 8:45 am]
BILLING CODE 4901-14-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-136676—13]
RIN 1545-BMO1

Removal of the 36-Month Non-Payment
Testing Period Rule

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations that will remove a
rule that a deemed discharge of
indebtedness for which a Form 1099-C,
“Cancellation of Debt,” must be filed
occurs at the expiration of a 36-month
non-payment testing period. The
Department of the Treasury and the IRS
are concerned that the rule creates
confusion for taxpayers and does not
increase tax compliance by debtors or
provide the IRS with valuable third-
party information that may be used to
ensure taxpayer compliance. The
proposed regulations will affect certain
financial institutions and governmental
entities.

DATES: Comments and requests for a
public hearing must be received by
January 13, 2015.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-136676—13), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8:00 a.m.
and 4:00 p.m. to CC:PA:LPD:PR (REG—
136676—13), Courier’s Desk, Internal
Revenue Service, 1111 Constitution
Avenue NW., Washington, DC 20224.
Alternatively, taxpayers may submit
comments electronically via the Federal
eRulemaking Portal at
www.regulations.gov (IRS REG-136676—
13).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Hollie Marx, (202) 317—6844;
concerning the submission of comments
and requests for a public hearing,
Oluwafunmilayo Taylor, (202) 317-6901
(not toll-free calls).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
regulations to amend certain Income
Tax Regulations (26 CFR Part 1) issued
under section 6050P of the Internal
Revenue Code (Code), which provide
that the 36-month non-payment testing
period is an identifiable event triggering

an information reporting obligation for
discharge of indebtedness by certain
entities. The proposed regulations
would remove the 36-month non-
payment testing period as an
identifiable event.

Statutory Provisions

Section 61(a)(12) provides that
income from discharge of indebtedness
is includible in gross income. Section
6050P was added to the Code by section
13252 of the Omnibus Budget
Reconciliation Act of 1993, Public Law
103—-66 (107 Stat. 312, 531-532 (1993)).
Section 6050P was enacted in part “to
encourage taxpayer compliance with
respect to discharged indebtedness” and
to “enhance the ability of the IRS to
enforce the discharge of indebtedness
rules.” H.R. Rep. No. 103-111, at 758
(1993). As originally enacted, section
6050P generally required applicable
financial entities (generally financial
institutions, credit unions, and Federal
executive agencies) that discharge (in
whole or in part) indebtedness of $600
or more during a calendar year to file
information returns with the IRS and to
furnish information statements to the
persons whose debt is discharged. In
addition to other information prescribed
by regulations, an applicable financial
entity is required to include on the
information return the debtor’s name,
taxpayer identification number, the date
of the discharge, and the amount
discharged. See 26 U.S.C. 6050P(a)
(1994).

The Debt Collection Improvement Act
of 1996 (1996 Act), Public Law 104-134
(110 Stat. 1321, 1321-368 through
1321-369 (1996)) was enacted on April
26, 1996. Section 31001(m)(2)(B)(i) and
(ii) of the 1996 Act amended section
6050P to expand the reporting
requirement to cover “applicable
entities,” which includes any executive,
judicial, or legislative agency, not just
federal executive agencies, and any
previously covered applicable financial
entity. Effective for discharges of
indebtedness occurring after December
31, 1999, section 533(a) of the Ticket to
Work and Work Incentives
Improvement Act of 1999 (1999 Act),
Public Law 106-170 (113 Stat. 1860,
1931 (1999)), added subparagraph
(c)(2)(D) to section 6050P, to further
expand entities covered by the reporting
requirements to include any
organization the “significant trade or
business of which is the lending of
money.”

On April 4, 2000, the IRS released
Notice 2000-22 (2000-1 CB 902) to
provide penalty relief to organizations
that were newly made subject to section
6050P by the 1999 Act (organizations
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with a significant trade or business of
lending money and agencies other than
Federal executive agencies). The relief
applied to penalties for failure to file
information returns or furnish payee
statements for discharges of
indebtedness occurring before January
1, 2001. On December 26, 2000, the IRS
released Notice 2001-8 (2001-1 CB 374)
to extend the penalty relief for
organizations described in Notice 2000—
22 for discharges of indebtedness that
occurred prior to the first calendar year
beginning at least two months after the
date that appropriate guidance is issued.

Regulatory History

On December 27, 1993, temporary
regulations under section 6050P relating
to the reporting of discharge of
indebtedness were published in the
Federal Register (TD 8506) (58 FR
68301). The temporary regulations
provided that an applicable financial
entity must report a discharge of
indebtedness upon the occurrence of an
identifiable event that, considering all
the facts and circumstances, indicated
the debt would never have to be repaid.
The temporary regulations provided a
non-exhaustive list of three identifiable
events that would give rise to the
reporting requirement under section
6050P: (1) A discharge of indebtedness
under title 11 of the United States Code
(Bankruptcy Code); (2) an agreement
between the applicable financial entity
and the debtor to discharge the
indebtedness, provided that the last
event to effectuate the agreement has
occurred; and (3) a cancellation or
extinguishment of the indebtedness by
operation of law. These regulations were
effective for discharges of indebtedness
occurring after December 31, 1993.

A concurrently published notice of
proposed rulemaking (IA-63-93) (58 FR
68337) proposed to adopt those and
other rules in the temporary regulations.
Written comments were received in
response to the notice of proposed
rulemaking, and testimony was given at
a public hearing held on March 30,
1994. In response to the comments and
testimony, the IRS provided, in Notice
94-73 (1994—2 CB 553), interim relief
from penalties for failure to comply
with certain of the reporting
requirements of the temporary
regulations for discharges of
indebtedness occurring before the later
of January 1, 1995, or the effective date
of final regulations under section 6050P.

On January 4, 1996, prior to the
amendments made by the 1996 Act,
final regulations relating to the
information reporting requirements of
applicable financial entities for
discharges of indebtedness were

published in the Federal Register (TD
8654) (61 FR 262) (1996 final
regulations). The final regulations were
generally effective for discharges of
indebtedness occurring after December
21, 1996, although applicable financial
entities at their discretion could apply
the final regulations to any discharge of
indebtedness occurring on or after
January 1, 1996, and before December
22,1996. Further, the preamble to these
regulations provided that the temporary
regulations and the interim relief
provided in Notice 94-73 remained in
effect until December 21, 1996. Finally,
the 36-month non-payment testing
period identifiable event would not
occur prior to December 31, 1997. See

§ 1.6050P—1(b)(2)(iv)(C) of the 1996 final
regulations.

In response to objections by
commenters, the 1996 final regulations
did not adopt the facts and
circumstances test to determine whether
a discharge of indebtedness had
occurred and information reporting was
required. Instead, the 1996 final
regulations provided that a debt is
deemed to be discharged for information
reporting purposes only upon the
occurrence of an identifiable event
specified in an exhaustive list under
§ 1.6050P—1(b)(2), whether or not an
actual discharge has occurred on or
before the date of the identifiable event.
See §1.6050P-1(a)(1).

Section 1.6050P-1(b)(2) of the 1996
final regulations listed eight identifiable
events that trigger information reporting
obligations on the part of an applicable
financial entity: (1) A discharge of
indebtedness under the Bankruptcy
Code; (2) a cancellation or
extinguishment of an indebtedness that
renders the debt unenforceable in a
receivership, foreclosure, or similar
proceeding in a federal or state court, as
described in section 368(a)(3)(A)(ii)
(other than a discharge under the
Bankruptcy Code); (3) a cancellation or
extinguishment of an indebtedness
upon the expiration of the statute of
limitations for collection (but only if,
and only when, the debtor’s statute of
limitations affirmative defense has been
upheld in a final judgment or decision
in a judicial proceeding, and the period
for appealing it has expired) or upon the
expiration of a statutory period for filing
a claim or commencing a deficiency
judgment proceeding; (4) a cancellation
or extinguishment of an indebtedness
pursuant to an election of foreclosure
remedies by a creditor that statutorily
extinguishes or bars the creditor’s right
to pursue collection of the indebtedness;
(5) a cancellation or extinguishment of
an indebtedness that renders a debt
unenforceable pursuant to a probate or

similar proceeding; (6) a discharge of
indebtedness pursuant to an agreement
between an applicable entity and a
debtor to discharge indebtedness at less
than full consideration; (7) a discharge
of indebtedness pursuant to a decision
by the creditor, or the application of a
defined policy of the creditor, to
discontinue collection activity and
discharge debt; (8) the expiration of a
36-month non-payment testing period.

The first seven identifiable events are
specific occurrences that typically result
from an actual discharge of
indebtedness. The eighth identifiable
event, the expiration of a 36-month non-
payment testing period, may not result
from an actual discharge of
indebtedness. The 36-month non-
payment testing period was added to the
final regulations in 1996 as an
additional identifiable event in response
to concerns of creditors that the facts
and circumstances approach taken in
the temporary and proposed regulations
was unclear regarding the effect of
continuing collection activity. Creditors
proposed (among other things) that the
final regulations require reporting after
a fixed time period during which there
had been no collection efforts.

Section 1.6050P-1(b)(2)(iv) of the
1996 regulations sets forth the 36-month
non-payment testing period rule (the 36-
month rule). Under that rule, a
rebuttable presumption arises that an
identifiable event has occurred if a
creditor does not receive a payment
within a 36-month testing period. The
creditor may rebut the presumption if
the creditor engaged in significant bona
fide collection activity at any time
within the 12-month period ending at
the close of the calendar year or if the
facts and circumstances existing as of
January 31 of the calendar year
following the expiration of the non-
payment testing period indicate that the
indebtedness has not been discharged.
A creditor’s decision not to rebut the
presumption that an identifiable event
has occurred pursuant to the 36-month
rule is not an indication that it has
discharged the debt. Concluding that the
debts have, in fact, been discharged,
some taxpayers may include in income
the amounts reported on Forms 1099-C
even though creditors may continue to
attempt to collect the debt after issuing
a Form 1099-C as required by the 36-
month rule. See § 1.6050P—1(a)(1) and
(b)(iv).

On October 25, 2004, final regulations
reflecting the amendments to section
6050P(c) were published in the Federal
Register (TD 9160) (69 FR 62181). These
regulations describe circumstances in
which an organization has a significant
trade or business of lending money and
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provide three safe harbors under which
organizations will not be considered to
have a significant trade or business of
lending money.

On November 10, 2008, final and
temporary regulations were published
in the Federal Register (TD 9430) (73 FR
66539) (2008 regulations) to amend the
regulations under section 6050P to
exempt from the 36-month rule entities
that were not within the scope of
section 6050P as originally enacted
(organizations with a significant trade or
business of lending money and agencies
other than Federal executive agencies).
The changes made by the 2008
regulations reduced the burden on these
entities and protected debtors from
receiving information returns that
reported discharges of indebtedness
from these entities before a discharge
had occurred. The 2008 regulations also
added § 1.6050P—-1(b)(2)(v), which
provided that, for organizations with a
significant trade or business of lending
money and agencies other than federal
executive agencies that were required to
file information returns pursuant to the
36-month rule in a tax year prior to 2008
and failed to file them, the date of
discharge would be the first identifiable
event, if any, described in § 1.6050P—
1(b)(2)(1)(A) through (G) that occurs after
2007. On September 17, 2009, final
regulations were published in the
Federal Register (TD 9461) (74 FR
47728-01) adopting the 2008
regulations without change.

Notice 2012-65

Even after the amendments to the
regulations in 2008 and 2009, concerns
continued to arise about the 36-month
rule, and taxpayers remained confused
regarding whether the receipt of a Form
1099-C represents cancellation of debt
that must be included in gross income.
To address those concerns, in Notice
2012-65 (2012-52 IRB 773 (Dec. 27,
2012)), the Treasury Department and the
IRS requested comments from the
public regarding whether to remove or
modify the 36-month rule as an
identifiable event for purposes of
information reporting under section
6050P. Ten comments were received, all
recommending removal or revision of
the 36-month rule. Several commenters
generally expressed concerns that the
expiration of a 36-month non-payment
testing period does not necessarily
coincide with an actual discharge of the
indebtedness, leading to confusion on
the part of the debtor and, in some
instances, uncertainty on the part of the
creditor regarding whether it may
lawfully continue to pursue the debt.
Additionally, commenters noted that
the IRS’s ability to collect tax on

discharge of indebtedness income may
be undermined if the actual discharge
occurs in a different year than the year
of information reporting.

Explanation of Provisions

The Treasury Department and the IRS
agree that information reporting under
section 6050P should generally coincide
with the actual discharge of a debt.
Because reporting under the 36-month
rule may not reflect a discharge of
indebtedness, a debtor may conclude
that the debtor has taxable income even
though the creditor has not discharged
the debt and continues to pursue
collection. Issuing a Form 1099-C
before a debt has been discharged may
also cause the IRS to initiate compliance
actions even though a discharge has not
occurred. Additionally, § 1.6050P—
1(e)(9) provides that no additional
reporting is required if a subsequent
identifiable event occurs. Therefore, in
cases in which the Form 1099-C is
issued because of the 36-month rule but
before the debt is discharged, the IRS
does not subsequently receive third-
party reporting when the debt is
discharged. The IRS’s ability to enforce
collection of tax for discharge of
indebtedness income may, thus, be
diminished when the information
reporting does not reflect an actual
cancellation of indebtedness. After
considering the public comments and
the effects on tax administration, the
Treasury Department and the IRS
propose to remove the 36-month rule.

In addition to the comments
recommending removal of the 36-month
rule, commenters made other
suggestions to change this rule, which
were not adopted. One commenter
suggested that the rule should be
revised to require information reporting
after 24 months of non-payment,
without regard to the creditor’s
collection efforts. The commenter
suggested that most debts are not
collectible after 24 months of non-
payment and that requiring information
reporting after 24 months would allow
the IRS time to assess. This commenter
also suggested that the Form 1099-C
should be revised to clarify that the
issuance of a Form 1099-C does not
mean that the debt is discharged, and
that creditors should be required to
issue corrected Forms 1099—C if they
receive payments after the first Form
1099-C is issued.

The revisions proposed by the
commenter do not alleviate the
problems to debtors, creditors, and the
IRS caused by the 36-month rule. There
is no indication that merely shortening
the time before a Form 1099-C is
required to be issued more closely

comports with the actual discharge of
indebtedness. For example, even if the
debt has actually been discharged, the
amount reported on the Form 1099-C
may not be the same as the amount that
the taxpayer is required to report as
income because, for instance, the
taxpayer may be entitled to claim an
exclusion or an exemption. In addition,
the Instructions for Debtor on Form
1099-C already explain that the
issuance of a Form 1099-C does not
necessarily mean that the debtor must
include the cancellation of debt in gross
income. As a result, such revisions
would fail to address the fact that
issuance of a Form 1099-C pursuant to
the 36-month rule does not necessarily
coincide with a discharge of
indebtedness. Also, the commenter’s
suggestion that creditors be required to
issue a corrected Form 1099-C if they
later receive a payment from the debtor
would not reduce the debtor’s confusion
about what receipt of a Form 1099-C
issued pursuant to the 36-month rule
means. The issuance of a corrected
Form 1099-C after the debtor has
already reported discharge of
indebtedness income with respect to the
discharge that is reported on the
corrected Form 1099-C could require
the debtor to file amended returns to
report the reduced amount of
cancellation indebtedness and the
debtor may be entitled to a refund.
Issuance of a corrected Form 1099-C
would increase, not decrease, the
debtor’s confusion regarding how to
proceed.

One commenter suggested that the
rule should be retained because it
eliminates the possibility of a
“permanent deferral” of information
reporting of a discharged debt. This
commenter noted two recent Tax Court
cases, Kleber v. Commissioner, T.C.
Memo. 2011-233, and Stewart v.
Commissioner, T.C. Sum. Op. 201246,
in which the court used the 36-month
rule to determine the year in which a
debt was discharged. In both cases, the
court determined that the statute of
limitations for assessment had expired
before a Form 1099-C was issued. The
commenter stated that confusion could
result if the 36-month rule is eliminated
for information reporting purposes, but
the court continues to use it to
determine whether there has been an
actual discharge. The commenter
viewed this as a reason to retain the rule
in a modified form. The commenter
suggested that the Treasury Department
and the IRS modify the 36-month rule
and § 1.6050P-1(b)(2)(i)(G) by: (1)
Treating a creditor’s decision to
discontinue collection activities as an
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identifiable event, whether or not that
decision coincides with an actual
discharge; (2) placing a 36-month time
limit on a creditor’s defined policy for
discharging a debt under § 1.6050P—
1(b)(2)(1)(G); (3) prohibiting creditors
from issuing Forms 1099-C while
collection activities are ongoing or
while the creditor is considering selling
the debt; and (4) requiring creditors to
issue corrected Forms 1099—C if they
engage in subsequent collection
activities or receive a payment on the
debt.

Because the revisions suggested by
this commenter would not require
information reporting only upon an
actual discharge of indebtedness, the
revisions would not eliminate the
problems associated with issuance of
Forms 1099-C under the 36-month rule.
Adopting these changes could increase,
not decrease, confusion, because they
would modify another identifiable
event, § 1.6050P—1(b)(2)(i)(G), to require
that a debtor’s policy for discharging
debt incorporate a 36-month discharge
rule. Additionally, as explained in this
preamble, requiring creditors to issue
corrected Forms 1099-C would neither
improve tax compliance nor reduce
debtors’ confusion. Eliminating the 36-
month rule for information reporting
purposes, moreover, is likely to lead
courts to cease using it as an identifiable
event for purposes of determining when
an actual discharge occurs, thereby
eliminating the issue of the IRS being
precluded from assessing tax on
discharge of indebtedness before the
information return has been issued.

Effective Date

Sections 1.6050P-1(b)(2)(i)(H),
1.6050P-1(b)(2)(iv), and 1.6050P—
1(b)(2)(v) would be removed on the date
these regulations are published as final
regulations in the Federal Register.
Conforming amendments to § 1.6050P—
1(h)(1) necessary as a result of the
removal of the above-referenced
sections would be effective on the same
date.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations. Because the regulations do
not impose a collection of information
on small entities, the Regulatory
Flexibility Act (5 U.S.C. chapter 6) does

not apply. Pursuant to section 7805(f) of
the Code, this notice of proposed
rulemaking has been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are submitted timely to
the IRS as prescribed in this preamble
under the ADDRESSES heading. The
Treasury Department and the IRS
request comments on all aspects of the
proposed rules. All comments will be
available at www.regulations.gov or
upon request.

A public hearing will be scheduled if
requested by any person who timely
submits comments. If a public hearing is
scheduled, notice of the date, time, and
place for the hearing will be published
in the Federal Register.

Drafting Information

The principal author of these
proposed regulations is Hollie Marx of
the Office of Associate Chief Counsel
(Procedure and Administration).

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.6050P—1 is amended
by:
m a. Removing paragraphs (b)(2)(i)(H),
(b)(2)(iv), and (b)(2)(v).
m b. Revising paragraph (h).

The revision reads as follows:

§1.6050P-1 Information reporting for
discharge of indebtedness by certain
entities.

* * * * *

(h) Effective/applicability date. The
rules in this section apply to discharges
of indebtedness after December 21,
1996, except paragraphs (e)(1) and (3) of
this section, which apply to discharges
of indebtedness after December 31,
1994, and except paragraph (e)(5) of this
section, which applies to discharges of

indebtedness occurring after December
31, 2004.

John Dalrymple,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2014-24392 Filed 10-14-14; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2014-0746; FRL-9917-79-
Region-9]

Approval, Disapproval, and Limited
Approval and Disapproval of Air
Quality Implementation Plans;
California; Monterey Bay Unified Air
Pollution Control District; Stationary
Source Permits

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing action on
seven permitting rules submitted as a
revision to the Monterey Bay Unified
Air Pollution Control District
(MBUAPCD or District) portion of the
applicable state implementation plan
(SIP) for the State of California. We are
proposing to disapprove one rule, we
are proposing a limited approval and
limited disapproval of one rule, we are
proposing to repeal one rule, and we are
proposing to approve the remaining four
permitting rules. The submitted
revisions include new and amended
rules governing the issuance of permits
for stationary sources, including review
and permitting of minor sources, and
major sources and major modifications
under part G of title I of the Clean Air
Act (CAA). The intended effect of these
proposed actions is to update the
applicable SIP with current MBUAPCD
permitting rules and to set the stage for
remedying certain deficiencies in these
rules. If finalized as proposed, the
limited disapproval actions would
trigger an obligation for EPA to
promulgate a Federal Implementation
Plan unless California submits and we
approve SIP revisions that correct the
deficiencies within two years of the
final action.

DATES: Written comments must be
received on or before November 14,
2014.

ADDRESSES: Submit comments,
identified by Docket ID Number EPA—
R09-0OAR-2014-0746, by one of the
following methods:


http://www.regulations.gov

Federal Register/Vol.

79, No. 199/ Wednesday, October 15, 2014 /Proposed Rules

61795

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: R9airpermits@epa.gov.

3. Mail or deliver: Gerardo Rios
(AIR-3), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.
Deliveries are only accepted during the
Regional Office’s normal hours of
operation.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an anonymous
access system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.

Docket: Generally, documents in the
docket for this action are available

electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. While all documents in the
docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Laura Yannayon, by phone: (415) 972—
3534 or by email at yannayon.laura@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the terms

“we,” “us,” and “our” refer to EPA.
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the California SIP?
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rule?
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A. How is EPA evaluating the rules?

B. Do the rules meet the evaluation
criteria?

1. Minor Source Permits

2. Prevention of Significant Deterioration

3. Nonattainment New Source Review

4. Section 110(1) of the Act

TABLE 1—SUBMITTED NSR RULES

5. Conclusion
III. Public Comment and Proposed Action
IV. Statutory and Executive Order Reviews

1. The State’s Submittals
A. Which rules did the State submit?

On December 13, 2000, March 21,
2001, October 16, 2002, and April 20,
2011, the MBUAPCD submitted
amended regulations to EPA for
approval as revisions to the MBUAPCD
portion of the California SIP under the
Clean Air Act (CAA or Act).
Collectively, the submitted regulations
comprise the District’s current program
for preconstruction review and
permitting of new or modified
stationary sources. These SIP revision
submittals, referred to herein as the “SIP
submittal” or “submitted rules,”
represent a minor update to the
District’s preconstruction review and
permitting program and are intended to
satisfy the requirements under part C
(prevention of significant deterioration)
(PSD) of title I of the Act as well as the
general preconstruction review
requirements for minor sources under
section 110(a)(2)(C) of the Act (minor
NSR).

Table 1 lists the rules addressed by
this proposal with the dates that they
were adopted by the District and
submitted to EPA by the California Air
Resources Board, which is the
governor’s designee for California SIP
submittals.

Rule No. Rule title Adopted or Submitted
Permits REQUIrEA .......c.ooiiiii e s 12/13/00 5/8/01
LA o] o] Toz= i o] o PO OPPRUPPPPPPN 10/16/02 12/12/02
Cancellation of APPICAIONS ..........eiiiiiiiiie et 3/21/01 5/31/01
Standards for Granting APPlICALIONS .......cc.eiiiiiiii e 3/21/01 5/31/01
Review of New or Modified SOUICES .......coiiiiiiiiiiiie ettt 4/20/11 5/12/11
Standards for Granting Permits to Operate (Request to Repeal) ........cccoooveiiiriiiiiiiiiciceiees 12/13/00 5/8/01
Public Availability of EmMISSIoN Data ..........ccccoiiiiiiiiiiiic e 10/16/02 12/12/02

Each of these submittals was deemed
by operation of law to meet the
completeness criteria in 40 CFR part 51,
appendix V, six months after the date of
submittal. These criteria must be met
before formal EPA review. Each of these
submittals includes evidence of public
notice and adoption of the regulation.
While we can act only on the most
recently submitted version of each
regulation (which supersedes earlier

submitted versions), we have reviewed
materials provided with previous
submittals. Our technical support
document (TSD) provides additional
background information on each of the
submitted rules.

B. What are the existing MBUAPCD
rules governing stationary source
permits in the California SIP?

Table 2 lists the rules that make up
the existing SIP-approved rules for new

or modified stationary sources in
MBUAPCD. All of these rules, except for
Rule 200, would be replaced or
otherwise deleted from the SIP by the
submitted set of rules listed in table 1

if EPA were to take final action as
proposed herein.
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TABLE 2—EXISTING SIP RULES
FEDERAL
Rule No Rule title SIP approval | Registen
Citation
Permits REQUIrEA .......c.ooiiiii e e e 7/1/99 64 FR 35577
Cancellation of APPIICALIONS ......cc.uiiiuiiriiiiie et sre e sne e 7/1/99 64 FR 35577
Standards for Granting APPlICAIONS ........cciiiiriiieri e e 7/13/87 52 FR 26148
Review of New or Modified SOUrces .........cccooveriiiniiiiieniinieennens 2/4/00 65 FR 5433
Standards for Granting Permits to Operate (Request to Repeal) .... 7/13/87 52 FR 26148
Public Availability of EMISSION Data ..........cccoiiiiiiiiiiiiece e 7/13/87 52 FR 26148

C. What is the purpose of this proposed
rule?

The purpose of this proposed rule is
to present our evaluation under the
CAA and EPA’s regulations of the
submitted rules adopted by the District
as identified in table 1. We provide our
reasoning in general terms below but
provide more detailed analysis in our
TSD, which is available in the docket
for this proposed rulemaking.

II. EPA’s Evaluation

A. How is EPA evaluating the rules?

EPA has reviewed the rules submitted
by MBUAPCD governing PSD and minor
NSR for stationary sources for
compliance with the CAA’s general
requirements for SIPs in CAA section
110(a)(2), EPA’s regulations for
stationary source permitting programs
in 40 CFR part 51, sections 51.160
through 51.164 and 51.166, and the
CAA requirements for SIP revisions in
CAA section 110(1).1 As described
below, EPA is proposing a combination
of actions consisting of disapproval of
Rule 200 (Permits), limited approval
and limited disapproval of Rule 207
(Review of New or Modified Sources),
repeal of Rule 208 (Standards for
Granting Permits to Operate) and
approval of Rules 203, 204, 206 and 212.

B. Do the rules meet the evaluation
criteria?

With respect to procedures, CAA
sections 110(a) and 110(l) require that
revisions to a SIP be adopted by the
State after reasonable notice and public
hearing. EPA has promulgated specific
procedural requirements for SIP
revisions in 40 CFR part 51, subpart F.
These requirements include publication
of notices, by prominent advertisement
in the relevant geographic area, of a
public hearing on the proposed

1CAA section 110(l) requires SIP revisions to be
subject to reasonable notice and public hearing
prior to adoption and submittal by States to EPA
and prohibits EPA from approving any SIP revision
that would interfere with any applicable
requirement concerning attainment and reasonable
further progress, or any other applicable
requirement of the CAA.

revisions, a public comment period of at
least 30 days, and an opportunity for a
public hearing.

Based on our review of the public
process documentation included in the
various submittals, we find that
MBUAPCD has provided sufficient
evidence of public notice and
opportunity for comment and public
hearings prior to adoption and submittal
of these rules to EPA.

With respect to substantive
requirements, we have evaluated each
submitted rule in accordance with the
CAA and regulatory requirements that
apply to: (1) General preconstruction
review programs for minor sources
under section 110(a)(2)(C) of the Act
and 40 CFR 51.160-164, and (2) PSD
permit programs under part C of title I
of the Act and 40 CFR 51.166. For the
most part, the submitted rules satisfy
the applicable requirements for these
permit programs and would strengthen
the applicable SIP by updating the
regulations and adding requirements to
address new or revised PSD permitting
requirements promulgated by EPA in
the last several years, but the submitted
rules also contain specific deficiencies
which prevent full approval. Below, we
discuss generally our evaluation of
MBUAPCD’s submitted rules and the
deficiencies that are the basis for our
proposed action on these rules. Our TSD
contains a more detailed evaluation and
recommendations for program
improvements.

1. Minor Source Permits

Section 110(a)(2)(C) of the Act
requires that each SIP include a program
to provide for “regulation of the
modification and construction of any
stationary source within the areas
covered by the plan as necessary to
assure that national ambient air quality
standards are achieved, including a
permit program as required in parts C
and D” of title I of the Act. Thus, in
addition to the permit programs
required in parts C and D of title I of the
Act, which apply to new or modified
“major” stationary sources of pollutants,
each SIP must include a program to

provide for the regulation of the
construction and modification of any
stationary source within the areas
covered by the plan as necessary to
assure that the NAAQS are achieved.
These general pre-construction
requirements are commonly referred to
as “minor NSR” and are subject to
EPA’s implementing regulations in 40
CFR 51.160-51.164.

Rules 200—Permits Required, 203—
Application, 204—Cancellation of
Applications, 206—Standards for
Granting Applications, 207—Review of
New or Modified Sources, and 212—
Public Availability of Emission Data,
contain the requirements for review and
permitting of individual minor
stationary sources in MBUAPCD. Except
for Rule 200, these regulations satisfy
the statutory and regulatory
requirements for minor NSR programs.
The changes the District made to the
rules listed above were largely
administrative in nature and provide
additional clarity to the rules. However,
language added to Rule 200 in Part 4
conflicts with the provisions of 40 CFR
52.23 which provides that all permit
conditions issued under an EPA-
approved permit program which are
incorporated into the SIP, are federally
enforceable conditions subject to
enforcement under section 113 of the
CAA. Thus, the default enforcement
status of permit conditions issued as
part of a federally approved permit
program is that they are federally
enforceable, regardless of the origin of
the authority for the conditions. Because
the new language in Rule 200, Part 4,
explicitly contravenes the provisions
contained in 40 CFR 52.23, the revisions
to Rule 200 cannot be approved into the
SIP. Therefore EPA is proposing to
disapprove submitted Rule 200—
Permits Required. If we finalize our
action as proposed, the current SIP
approved version of Rule 200—Permits
Required will remain in effect. (64 FR
35577 July 1, 1999).
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2. Prevention of Significant
Deterioration

Part C of title I of the Act contains the
provisions for the prevention of
significant deterioration (PSD) of air
quality in areas designated ““‘attainment”
or “unclassifiable” for the NAAQS,
including preconstruction permit
requirements for new major sources or
major modifications proposing to
construct in such areas. EPA’s
regulations for PSD permit programs are
found in 40 CFR 51.166. MBUAPCD is
currently designated as “attainment” or
“unclassifiable/attainment” for all
NAAQS pollutants.

Rule 207 contains the requirements
for review and permitting of minor and
PSD sources in MBUAPCD. This Rule
satisfies most of the statutory and
regulatory requirements for PSD permit
programs, but Rule 207 also contains
several deficiencies that form the basis
for our proposed limited disapproval, as
discussed below.

First, 40 CFR 51.161(a) requires the
District to provide an opportunity for
public comment on proposed permit
actions. In addition, 40 CFR 51.161(d)
specifies that a public notice must be
provided for all lead point sources, as
defined in 40 CFR 51.100(k). The
provisions of Sections 6.9 and 4.2
provide specific public notice emission
rate thresholds to determine when
public notice is required. The rule
provides thresholds for all NAAQS
pollutants except PM, s and lead. To
correct this deficiency, the District
should add public notice emission
thresholds for both pollutants.

Second, the definitions of ‘“Major
Stationary Source” and ‘“Major
Modification to an Existing Source” do
not include the specific applicability
thresholds provided in 40 CFR
51.166(b)(1) and (2), respectively, for
these terms. Instead both definitions
provide a general reference to the . . .
threshold levels provided by the federal
Clean Air Act. . .” to be used to
determine the emission thresholds that
constitute a Major Stationary Source
and Major Modification to an Existing
Source. This general reference is not
sufficient to satisfy the requirement to
provide definitions for these terms
which are “more stringent, or at least as
stringent, in all respects as the
corresponding definitions. . . .” To
correct the deficiency, the District
should add the threshold levels
provided in the 40 CFR 51.166(b)(1) and
(2) to its definitions.

Third, the definition in 40 CFR
51.166(b)(2) provides that a
modification is “major” if it would
result in a “significant emissions

increase” and a “‘significant net
emissions increase” of a pollutant,
whereas the definition in Rule 207
provides that a modification is “major”
if it may result in a “potential to emit”
greater than the threshold levels
provided by the federal CAA for the area
designation and pollutant. This rule
language means that only increases
above the existing potential to emit
levels are considered emission increases
when determining if a project will result
in a major modification. This
calculation methodology is inconsistent
with federal requirements in 40 CFR
51.166(a)(7)(iv)(c) and (d), which
specify that emission increases from a
modification must be based on the
difference between post-project
projected actual or potential emissions
and pre-project actual emissions. Using
the Rule 207 definition, a project that
would be considered a major
modification under federal regulations,
may not be considered a major
modification at an existing source under
Rule 207. The District should correct
this deficiency by including an
applicability test equivalent to the test
provided in 40 CFR 51.166(a)(7) to its
rule.

Fourth, 40 CFR 51.166(b)(23) for the
term “‘significant” contains three
separate paragraphs ((i), (ii) and (iii)).
While Rule 207 does not provide a
specific definition for this term, we have
determined that the emission thresholds
provided in Table 4.1.1 of the rule
provide an alternative definition that is
at least as stringent as the provisions in
paragraph (i). Paragraph (ii) specifies the
definition of significant for any
regulated NSR pollutant not listed in
paragraph (i). We could not find any
Rule 207 provisions that would satisfy
the paragraph (ii) definition of
significant. Paragraph (iii) defines “any
emissions rate or any net emissions
increase [NEI] associated with a major
stationary source or major modification,
which would construct within 10
kilometers [6 miles] of a Class I area,
and have an impact on such area equal
to or greater than 1 pg/m3 (24-hour
average)” as significant. While the
provisions of Section 4.5, Protection of
Class I Areas appear to satisfy the
requirements for this definition by
providing a range of 15 miles, impact
levels of 1 pg/m3 (24-hour average) or
less for various pollutants, and a net
emission increase threshold of zero, it
provides for the calculation of a “net
emission increase” in a manner entirely
inconsistent with the 40 CFR
51.166(b)(3) definition of this term.
EPA’s definition only allows
contemporaneous emission increases

and decreases (typically occurring
within the last 5 years) to be used in
determining the NEI from a project,
whereas the definition of NEI in Section
2.36 requires the use of all emission
increases and decreases since the
specified baseline date for each
pollutant. Except for PM, s, these dates
are between 20 and 30 years old. The
District should correct this deficiency
by including all of the provisions found
in 40 CFR 51.166(23)(iii) in Rule 207.

Fifth, Rule 207 does not contain a
provision to satisfy the requirement of
40 CFR 51.166(q)(2)(iii) which requires
the District to provide the opportunity
for a public hearing to consider a
proposed permit action. The District
should correct this deficiency by
including the opportunity for a public
hearing for proposed permit actions in
Rule 207.

Finally, Rule 207 does not contain
any provisions to satisfy the
requirements of 40 CFR 51.166(r)(1) and
(2) which require permit programs to
include specific language providing that
(1) ““. . . approval to construct shall not
relieve any owner or operator of the
responsibility to comply fully with
applicable provisions of the plan and
any other requirements under local,
State or Federal law” and (2) that if
“. . .aparticular source or
modification becomes a major stationary
source or major modification solely by
virtue of a relaxation in any enforceable
limitation which was established after
August 7, 1980, on the capacity of the
source or modification otherwise to emit
a pollutant, such as a restriction on
hours of operation, then the
requirements . . .” of the PSD program
shall apply to the source or modification
as though construction had not yet
commenced on the source or
modification. This deficiency should be
corrected by adding the language found
in 40 CFR 51.166(r)(1) and (2).

Compared to the existing SIP
approved PSD program in Rule 207
(approved February 4, 2000), however,
submitted Rule 207 represents an
overall strengthening of the District’s
PSD program, in large part because the
rule includes updated PSD provisions to
regulate new or modified major
stationary sources of PM, 5 emissions,
which is unregulated under the existing
SIP PSD program. Because submitted
Rule 207 strengthens the SIP, we are
proposing a limited approval and
limited disapproval based on the
deficiencies listed above.

3. Nonattainment New Source Review

The CAA defines “nonattainment
areas’” as air quality planning areas that
exceed the primary or secondary
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NAAQS for the given criteria pollutant.
The MBUAPCD is not designated
nonattainment for any NAAQS,
although the District was classified as
nonattainment in the past. Because the
MBUAPCD is not currently classified
nonattainment for any NAAQS, we are
not evaluating the submitted rules for
approval under 40 CFR 51.165, which
contains the requirements for
nonattainment NSR programs. To the
extent some rules contain provisions
typically associated with nonattainment
NSR programs (e.g. offset provisions),
we are approving those provisions only
for purposes of the District’s minor NSR
program.

4, Section 110(1) of the Act

Section 110(l) prohibits EPA from
approving a revision of a plan if the
revision would “interfere with any
applicable requirement concerning
attainment and reasonable further
progress . . . or any other applicable
requirement of [the Act].”

MBUAPCD is currently designated
attainment or unclassifiable/attainment
for all NAAQS pollutants. We are
unaware of any reliance by the District
on the continuation of any aspect of the
permit-related rules in the MBUAPCD
portion of the California SIP for the
purpose of continued attainment or
maintenance of the NAAQS. Our
approval of the MBUAPCD SIP
submittal (and supersession of the
existing SIP rules) would strengthen the
applicable SIP in some specific respects
and would relax the SIP in other
specific respects. Taken in its entirety,
we find that the SIP revision represents
a strengthening of MBUAPCD’s minor
NSR and PSD programs compared to the
existing SIP rules that we approved in
1987, 1999 and 2000, and that our
approval of the SIP submittal would not
interfere with any applicable
requirement concerning attainment or
any other applicable requirement of the
Act.

Given all these considerations and in
light of the air quality improvements in
MBUAPCD, we propose to conclude
that our approval of these updated NSR
regulations into the California SIP
would not interfere with any applicable
requirement concerning attainment or
any other applicable requirement of the
Act.

5. Conclusion

For the reasons stated above and
explained further in our TSD, we find
that the submitted rules satisfy most of
the applicable CAA and regulatory
requirements for the District’s minor
NSR and PSD permit programs under
CAA section 110(a)(2)(C) and part C of

title I of the Act. However, Rule 207
contains certain deficiencies that
prevent us from proposing a full
approval and we are proposing a limited
approval and limited disapproval of that
Rule. We do so based also on our
finding that, while Rule 207 does not
meet all of the applicable requirements,
the Rule represents an overall
strengthening of the SIP by clarifying
and enhancing the permitting
requirements for major and minor
stationary sources in MBUAPCD. We are
also proposing a full disapproval of Rule
200. We are proposing to approve the
District’s request to repeal Rule 208
from the SIP. Finally, we are proposing
a full approval of the remaining four
permitting rules.

III1. Public Comment and Proposed
Action

Pursuant to section 110(k) of the CAA
and for the reasons provided above, EPA
is proposing a limited approval and
limited disapproval of Rule 207, a full
disapproval of Rule 200 and approval of
the remaining revisions to the
MBUAPCD portion of the California SIP
that governs the issuance of permits for
stationary sources under the jurisdiction
of the MBUAPCD, including review and
permitting of major sources and major
modifications under part C of title I of
the CAA. Specifically, EPA is proposing
an action on MBUAPCD regulations
listed in table 1, above, as a revision to
the MBUAPCD portion of the California
SIP.

EPA is proposing this action because,
although we find that the new and
amended rules meet most of the
applicable requirements for such permit
programs and that the SIP revisions
improve the existing SIP, we have found
certain deficiencies that prevent full
approval of Rule 207, as explained
further in this preamble and in the TSD
for this rulemaking. The intended effect
of the proposed approval and limited
approval and limited disapproval
portions of this action is to update the
applicable SIP with current MBUAPCD
permitting regulations 2 and to set the
stage for remedying deficiencies in these
regulations.

If finalized as proposed, the limited
disapproval of Rule 207 would trigger
an obligation for EPA to promulgate a
Federal Implementation Plan unless the
State of California corrects the
deficiencies, and EPA approves the
related plan revisions, within two years
of the final action.

2Final approval of the rules in table 1, except
Rule 200, would supersede all of the rules in the
existing California SIP as listed in table 2.

We will accept comments from the
public on this proposed action for 30
days following publication in the
Federal Register.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

This proposed action is not a
“significant regulatory action” under
the terms of Executive Order (EO) 12866
(58 FR 51735, October 4, 1993) and is
therefore not subject to review under the
EO.

B. Paperwork Reduction Act

This proposed action does not impose
an information collection burden under
the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.,
because this proposed action under
section 110 and subchapter I, part D of
the Clean Air Act will not in-and-of
itself create any new information
collection burdens but simply
disapproves certain State requirements
for inclusion into the SIP. Burden is
defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. For
purposes of assessing the impacts of
today’s proposed rule on small entities,
small entity is defined as: (1) A small
business as defined by the Small
Business Administration’s (SBA)
regulations at 13 CFR 121.201; (2) a
small governmental jurisdiction that is a
government ofa city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s proposed rule on
small entities, I certify that this action
will not have a significant impact on a
substantial number of small entities.
This rule does not impose any
requirements or create impacts on small
entities. This proposed action under
section 110 and subchapter I, part C of
the Clean Air Act will not in-and-of
itself create any new requirements but
simply disapproves certain State
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requirements for inclusion into the SIP.
Accordingly, it affords no opportunity
for EPA to fashion for small entities less
burdensome compliance or reporting
requirements or timetables or
exemptions from all or part of the rule.
Therefore, this proposed action will not
have a significant economic impact on
a substantial number of small entities.

We continue to be interested in the
potential impacts of this proposed rule
on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
1I of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531—
1538 for State, local, or tribal
governments or the private sector.” EPA
has determined that the proposed
disapproval and limited disapproval
portions of this action does not include
a Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This action proposes to
disapprove pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposed action does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely disapproves certain State
requirements for inclusion into the SIP
and does not alter the relationship or
the distribution of power and
responsibilities established in the Clean

Air Act. Thus, Executive Order 13132
does not apply to this proposed action.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

This proposed action does not have
tribal implications, as specified in
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP EPA
is proposing to disapprove would not
apply in Indian country located in the
state, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.
Thus, Executive Order 13175 does not
apply to this proposed action.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets EO 13045 (62 FR
19885, April 23, 1997) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the EO has the potential to influence the
regulation. This proposed action is not
subject to EO 13045 because it is not an
economically significant regulatory
action based on health or safety risks
subject to Executive Order 13045 (62 FR
19885, April 23, 1997). These proposed
actions under section 110 and
subchapter I, part C of the Clean Air Act
will not in-and-of itself create any new
regulations but simply disapproves
certain State requirements for inclusion
into the SIP.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule is not subject to
Executive Order 13211 (66 FR 28355,
May 22, 2001) because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

The EPA believes that this action is
not subject to requirements of Section
12(d) of NTTAA because application of
those requirements would be
inconsistent with the Clean Air Act.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Population

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
rulemaking.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: September 30, 2014.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2014—24506 Filed 10-14—14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2014-0178; FRL-9917-85-
Region-9]

Approval and Promulgation of
Implementation Plans; State of
California; Sacramento Metro Area;
Attainment Plan for 1997 8-Hour Ozone
Standard

AGENCY: U.S. Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
state implementation plan (SIP)
revisions submitted by the State of
California to provide for attainment of
the 1997 8-hour ozone national ambient
air quality standard (“standard” or
NAAQS) in the Sacramento Metro
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nonattainment area. EPA is proposing to
approve the emissions inventories, air
quality modeling, reasonably available
control measures, provisions for
transportation control strategies and
measures, rate of progress and
reasonable further progress (RFP)
demonstrations, attainment
demonstration, transportation
conformity motor vehicle emissions
budgets, and contingency measures for
failure to make RFP or attain. EPA is
also proposing to approve commitments
for measures by the Sacramento Metro
nonattainment area air districts.

DATES: Any comments must be
submitted by November 14, 2014.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
0OAR-2014-0178, by one of the
following methods:

e Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

e Email: ungvarsky.john@epa.gov.

e Mail or deliver: John Ungvarsky,
Office of Air Planning (AIR-2), U.S.
Environmental Protection Agency
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email. The
www.regulations.gov Web site is an
“anonymous access’’ system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send
email directly to EPA, your email
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comments due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

Docket: The index to the docket for
this action is available electronically on
the www.regulations.gov Web site and
in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California 94105. While all documents
in the docket are listed in the index,
some information may be publicly
available only at the hard copy location
(e.g., copyrighted material), and some
may not be publicly available at either
location (e.g., CBI). To inspect the hard

copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section
below.

FOR FURTHER INFORMATION CONTACT: John
Ungvarsky, Air Planning Office (AIR-2),
U.S. Environmental Protection Agency,
Region IX, (415) 972-3963,
ungvarsky.john@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.
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I. The 8-Hour Ozone NAAQS and the
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Nonattainment Area

9 ¢ I3}

us

A. Background on the 8-Hour Ozone
NAAQS

Ground-level ozone is formed when
oxides of nitrogen (NOx) and volatile
organic compounds (VOC) react in the
presence of sunlight.? These two
pollutants, referred to as ozone
precursors, are emitted by many types of
pollution sources, including on- and off-
road motor vehicles and engines, power
plants and industrial facilities, and

1California plans sometimes use the term
Reactive Organic Gases (ROG) for VOC. These terms
are essentially synonymous. For simplicity, we use
the term VOC herein to mean either VOC or ROG.

smaller area sources such as lawn and
garden equipment and paints.

Scientific evidence indicates that
adverse public health effects occur
following exposure to ozone,
particularly in children and adults with
lung disease. Breathing air containing
ozone can reduce lung function and
inflame airways, which can increase
respiratory symptoms and aggravate
asthma or other lung diseases. Ozone
exposure also has been associated with
increased susceptibility to respiratory
infections, medication use, doctor visits,
and emergency department visits and
hospital admissions for individuals with
lung disease. Ozone exposure also
increases the risk of premature death
from heart or lung disease. Children are
at increased risk from exposure to ozone
because their lungs are still developing
and they are more likely to be active
outdoors, which increases their
exposure. See ‘“Fact Sheet, Proposal to
Revise the National Ambient Air
Quality Standards for Ozone,” January
6, 2010 and 75 FR 2938 (January 19,
2010).

In 1979, under section 109 of the
Clean Air Act (CAA), EPA established
primary and secondary national ambient
air quality standards (NAAQS or
standard) for ozone at 0.12 parts per
million (ppm) averaged over a 1-hour
period. 44 FR 8202 (February 8, 1979).

On July 18, 1997, EPA revised the
primary and secondary NAAQS for
ozone to set the acceptable level of
ozone in the ambient air at 0.08 ppm,
averaged over an 8-hour period (“1997
8-hour ozone standard”). 62 FR 38856
(July 18, 1997). EPA set the 1997 8-hour
ozone standard based on scientific
evidence demonstrating that ozone
causes adverse health effects at lower
concentrations and over longer periods
of time than was understood when the
pre-existing 1-hour ozone standard was
set. EPA determined that the 1997 8-
hour standard would be more protective
of human health, especially children
and adults who are active outdoors, and
individuals with a pre-existing
respiratory disease, such as asthma.

On March 27, 2008, EPA revised and
further strengthened the primary and
secondary NAAQS for ozone by setting
the acceptable level of ozone in the
ambient air at 0.075 ppm, averaged over
an 8-hour period (2008 8-hour ozone
standard”). 73 FR 16436. On May 21,
2012, EPA designated areas of the
country with respect to the 2008 8-hour
ozone standard. 77 FR 30088 and 40
CFR 81.330. Today’s action only applies
to the 1997 8-hour ozone standard and
does not address requirements of the
2008 8-hour ozone standard.
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B. The Sacramento Metro 8-Hour Ozone
Nonattainment Area

Following promulgation of a new or
revised NAAQS, EPA is required by the
CAA to designate areas throughout the
nation as attaining or not attaining the
NAAQS. Effective June 15, 2004, we
designated nonattainment areas for the
1997 8-hour ozone NAAQS. At the same
time, we assigned classifications to
many of these areas based upon their
ozone ‘“‘design value,” in accordance
with the structure of part D, subpart 2
of Title I of the Clean Air Act. See 69
FR 23858 (April 30, 2004) and 40 CFR
51.903(a). The designations and
classifications for the 1997 8-hour ozone
standard for California areas are
codified at 40 CFR 81.305. EPA
classified the Sacramento Metro Area
(SMA) as “‘serious” nonattainment for
the 1997 8-hour ozone standard, with an
attainment date no later than June 15,
2013, and published a rule governing
certain facets of implementation of the
8-hour ozone standard (Phase 1 Rule)
(69 FR 23858 and 69 FR 23951,
respectively, April 30, 2004). In a
February 14, 2008 letter, the California
Air Resources Board (CARB) requested
that EPA reclassify the SMA from
“serious” to “severe-15" under CAA
section 181(b)(3).2 On May 5, 2010, EPA
finalized the reclassification of the SMA
to “severe-15"" with an attainment date
no later than June 15, 2019.3 75 FR
244009.

The SMA consists of Sacramento and
Yolo counties and portions of El
Dorado, Placer, Solano and Sutter
counties. For a precise description of
the geographic boundaries of the SMA,
see 40 CFR 81.305. Sacramento County
is under the jurisdiction of the
Sacramento Metropolitan Air Quality
Management District (SMAQMD). Yolo
County and the eastern portion of
Solano County comprise the Yolo-
Solano AQMD (YSAQMD). The
southern portion of Sutter County is
part of the Feather River AQMD
(FRAQMD). The western portion of
Placer County is part of the Placer
County Air Pollution Control District
(PCAPCD). Lastly, the western portion
of El Dorado County is part of the El

2See SCAQMD Governing Board Resolution No.
07-9 (June 1, 2007), p. 12; CARB Resolution No.
07-41 (September 27, 2007), p. 8; and letter, James
Goldstene, Executive Officer, CARB to Wayne
Nastri, Regional Administrator, EPA Region 9,
November 28, 2007.

3For the 2008 ozone standard, we also designated
the SMA as nonattainment and classified the area
as “severe-15.”" See 77 FR 30088 (May 21, 2012).
The SMA attainment date for the 2008 8-hour ozone
standard is as expeditious as practicable but no
later than December 31, 2027. Today’s action does
not address requirements concerning the 2008 8-
hour ozone standard.

Dorado Gounty AQMD (EDCAQMD).
Collectively, we refer to these five
districts as the “Districts.” Under
California law, each air district is
responsible for adopting and
implementing stationary source rules,
while the CARB adopts and implements
consumer products and mobile source
rules. The Districts and State rules are
submitted to EPA by CARB.

Ambient 8-hour ozone levels in the
Sacramento area are well above the 1997
8-hour ozone NAAQS. The maximum
design value for the area, based on
monitored readings at the Folsom
monitor in Sacramento County, is 0.090
ppm for the 2011-2013 period.4

II. CAA and Regulatory Requirements
for Ozone Nonattainment SIPs

States must implement the 1997 8-
hour ozone standard under Title 1, Part
D of the CAA, which includes section
172, “Nonattainment plan provisions,”
and subpart 2, “Additional Provisions
for Ozone Nonattainment Areas”
(sections 181-185).

In order to assist states in developing
effective plans to address their ozone
nonattainment problem, EPA issued the
8-hour ozone implementation rule. This
rule was finalized in two phases. The
first phase of the rule addresses
classifications for the 1997 8-hour ozone
standard, applicable attainment dates
for the various classifications, and the
timing of emissions reductions needed
for attainment. See 69 FR 23951 (April
30, 2004). The second phase addresses
SIP submittal dates and the
requirements for reasonably available
control technology and measures (RACT
and RACM), reasonable further progress
(RFP), modeling and attainment
demonstrations, contingency measures,
and new source review. See 70 FR
71612 (November 29, 2005). The rule is
codified at 40 CFR part 51, subpart X.5
We discuss each of these CAA and
regulatory requirements for 8-hour

4See EPA Air Quality System Quick Look Report
dated June 10, 2014 in the docket for today’s action.
A design value is an ambient concentration
calculated using a specific methodology to evaluate
monitored air quality data and is used to determine
whether an area’s air quality is meeting a NAAQS.
The methodology for calculating design values for
the 8-hour ozone NAAQS is found in 40 CFR part
50, Appendix L. This value is based on complete,
validated, and certified data for the 2011-2013
timeframe.

5EPA has revised or proposed to revise several
elements of the 8-hour ozone implementation rule
since its initial promulgation in 2004. See, e.g., 74
FR 2936 (January 16, 2009); 75 FR 51960 (August
24, 2010); and 75 FR 80420 (December 22, 2010).
None of these revisions affect any provision of the
rule that is applicable to EPA’s proposed action on
the Sacramento 8-Hour Ozone Attainment Plan.

ozone nonattainment plans in more
detail below.

III. California’s State Implementation
Plan Submittals To Address 8-Hour
Ozone Nonattainment in the
Sacramento Metro Area

A. California’s SIP Submittals

Designation of an area as
nonattainment starts the process for a
state to develop and submit to EPA a
SIP providing for attainment of the
NAAQS under title 1, part D of the
CAA. For 8-hour ozone areas designated
as nonattainment effective June 15,
2004, this attainment SIP was due by
June 15, 2007. See CAA section 172(b)
and 40 CFR 51.908(a) and 51.910.

California has made several SIP
submittals to address the CAA’s
planning requirements for attaining the
1997 8-hour ozone standard in the SMA.
The principal submittals are:

e Sacramento Regional
Nonattainment Area 8-Hour Ozone
Reasonable Further Progress Plan 2002—
2008, February 2006;

e Sacramento Regional 8-Hour Ozone
Attainment Plan and Reasonable
Further Progress Plan, March 26, 2009;

e CARB’s 2007 State Strategy (“2007
State Strategy”’);

e Status Report on the State Strategy
for California’s 2007 State
Implementation Plan (SIP) and
Proposed Revision to the SIP Reflecting
Implementation of the 2007 State
Strategy (‘“Revised 2007 State
Strategy”’); ¢ and

e Sacramento Regional 8-Hour Ozone
Attainment Plan and Reasonable
Further Progress Plan (2013 SIP
Revisions), September 26, 2013.

We refer to these submittals
collectively as the ‘“Sacramento 8-Hour
Ozone Attainment Plan” or
“Sacramento Ozone Plan.”

1. Sacramento Regional Nonattainment
Area 8-Hour Ozone Reasonable Further
Progress Plan 2002-2008

The Sacramento Regional
Nonattainment Area 8-Hour Ozone
Reasonable Further Progress Plan 2002—
2008 (“2002—-2008 RFP Plan”’) was

60n July 21, 2011, CARB further revised the State
Strategy (i.e., Progress Report on Implementation of
PM. 5 State Implementation Plans (SIP) for the
South Coast and San Joaquin Valley Air Basins and
Proposed SIP Revisions). Although the 2011
revision was specific to the South Coast and San
Joaquin Valley ozone nonattainment areas, they
contained Appendix E, an assessment of the
impacts of the economic recession on emissions
from the goods movement sector. The growth
projections developed for emissions inventories in
the Sacramento Regional 8-Hour Ozone Attainment
Plan and Reasonable Further Progress Plan (2013
Revisions) also rely on the recessionary impacts in
Appendix E.
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adopted by the Districts’ governing
boards during January—February 2006
and then by CARB Executive Order G—
125-335 on February 24, 2006. See table
1 for the Districts’ adoption dates and
resolution or order numbers. CARB
submitted the 2002—-2008 RFP Plan to
EPA on February 24, 2006.7

TABLE 1—AGENCIES AND ADOPTION
DATES FOR SACRAMENTO REGIONAL
8-HOUR OZzONE ATTAINMENT AND
REASONABLE FURTHER PROGRESS
PLAN

Hearing and Board
Agency adoption dates resolution
SMAQMD | January 26, 2006 2006-010
FRAQMD | February 6, 2006 200601
EDCAQ- February 7, 2006 040-2006
MD.
YSAQMD | February 8, 2006 06-01
PCAPCD | February 19, 2006 06-01

The 2002—2008 RFP Plan includes an
RFP demonstration for the 2002—2008
timeframe, an amended Rate of Progress
Plan for the 1990-1996 timeframe, and
motor-vehicle emissions budgets used
for transportation conformity purposes.

2. Sacramento Regional 8-Hour Ozone
Attainment Plan

The Sacramento Regional 8-Hour
Ozone Attainment Plan and Reasonable
Further Progress Plan (2009 Ozone
Attainment and RFP Plan” or “2009
Plan”) was adopted by the Districts’
governing boards during January—
February 2009 and then by CARB on
March 26, 2009. See table 2 for adoption
dates and resolution numbers. CARB
submitted the 2009 Ozone Attainment
and RFP Plan to EPA on April 19,
2009.8

TABLE 2—AGENCIES AND ADOPTION
DATES FOR 2009 OZzONE ATTAIN-

MENT AND RFP PLAN
Hearing and Board

Agency adoption dates resolution
SMAQMD | January 22, 2009 2009-001
FRAQMD | February 2, 2009 2009-02
EDCAQ- | February 10, 2009 021-2009

MD.
YSAQMD | February 11, 2009 09-02
PCAPCD | February 19, 2009 09-01
CARB ... March 26, 2009 .... 09-19

7 See letter from Catherine Witherspoon,
Executive Officer, CARB to Wayne Nastri, Regional
Administrator, EPA Region 9, February 24, 2006,
with enclosures.

8 See letter from James N. Goldstene, Executive
Officer, CARB to Laura Yoshii, Acting Regional
Administrator, EPA Region 9, April 19, 2009, with
enclosures.

The 2009 Ozone Attainment and RFP
Plan includes an attainment
demonstration, commitments by the
Districts to adopt control measures to
achieve emissions reductions from
sources under its jurisdiction (primarily
stationary sources), and motor-vehicle
emissions budgets used for
transportation conformity purposes. The
attainment demonstration includes air
quality modeling, an RFP plan, an
analysis of reasonably available control
measures/reasonably available control
technology (RACM/RACT), base year
and projected year emissions
inventories, and contingency measures.
The 2009 Ozone Attainment and RFP
Plan also includes a demonstration that
the most expeditious date for attaining
the 1997 8-hour ozone NAAQS in the
SMA is June 15, 2018.

In late 2013, SMAQMD and CARB
updated and revised the Sacramento
Regional 8-Hour Ozone Attainment Plan
and Reasonable Further Progress Plan
(“2013 Ozone Attainment and RFP Plan
Update” or 2013 Plan Update”). The
2013 Plan Update included a revised
emissions inventory that accounted for
control measures adopted through 2011,
revised attainment and RFP
demonstrations, the effects of the
economic recession, and updated
transportation activity projections
provided by the Sacramento Area
Council of Governments (SACOG). See
table 3 for relevant hearing and
adoption dates and board resolutions.
CARB submitted the 2013 Plan Update
to EPA on December 31, 2013.°

TABLE 3—AGENCIES AND ADOPTION
DATES FOR THE 2013 OZzONE AT-
TAINMENT AND RFP PLAN UPDATE

Hearing and Board
Agency adoption dates resolution
SMAQMD | September 26, 2013-026
2013.
CARB ..... November 21, 13-39
2013.

On June 19, 2014, CARB submitted a
technical supplement to the Sacramento
Vehicle Miles Travelled (VMT)
emissions offset demonstration in the
2013 Plan Update.19 CARB’s technical
supplement includes a revised set of

9 See letter from Richard W. Corey, Executive
Officer, CARB to Jared Blumenfeld, Regional
Administrator, EPA Region 9, December 31, 2013,
with enclosures.

10 See letter from Lynn Terry, Deputy Executive
Officer, CARB, to Deborah Jordan, Director, Air
Division, EPA Region 9, June 19, 2014, with
enclosures. On July 25, 2014, CARB sent EPA a
revised technical supplement that corrected minor
typographical errors. See record of July 25, 2014
email and attachment from Jon Taylor, CARB, to
Matt Lakin, EPA, included in the docket.

motor vehicle emissions estimates
reflecting technical changes to the
inputs used to develop the original set
of calculations.1* While the vehicle
emissions estimates in CARB’s technical
supplement differ from those contained
in the demonstration in the 2013 Plan
Update, the conclusions of the analysis
remain the same.

3. CARB State Strategy

To demonstrate attainment, the
Sacramento Ozone Plan relies to a large
extent on measures in CARB’s 2007
State Strategy. The 2007 State Strategy
was adopted by CARB on September 27,
2007 and submitted to EPA on
November 16, 2007.12

The 2007 State Strategy describes
CARB’s overall approach to addressing,
in conjunction with local plans,
attainment of both the 1997 Fine
Particulate Matter (PM, s) and 1997 8-
hour ozone NAAQS not only in the
SMA but also in California’s other
nonattainment areas, such as the South
Coast Air Basin and the San Joaquin
Valley. It also includes CARB’s
commitments to obtain emissions
reductions of NOx and VOC from
sources under the State’s jurisdiction,
primarily on- and off-road motor
vehicles and engines, through the
implementation of 15 defined State
measures.13

On August 12, 2009, CARB submitted
the Revised 2007 State Strategy, dated
March 24, 2009 and adopted April 24,
2009.1415 This submittal updated the

11 The principal difference between the two sets
of calculations is that CARB’s technical supplement
includes running exhaust, start exhaust, hot soak,
and running loss emissions of VOCs in all of the
emissions scenarios. These processes are directly
related to VMT and vehicle trips. The revised
calculation excludes diurnal and resting loss
emissions of VOCs from all of the emissions
scenarios because such evaporative emissions are
related to vehicle population rather than to VMT or
vehicle trips.

12 See CARB Resolution No. 07-28, September 27,
2007 with attachments and letter, James N.
Goldstene, Executive Officer, CARB, to Wayne
Nastri, Regional Administrator, EPA Region 9,
November 16, 2007 with enclosures.

13 The 2007 State Strategy also includes measures
(i.e., Smog Check improvements) to be
implemented by the California Bureau of
Automotive Repair. See 2007 State Strategy, pp. 64—
65 and CARB Resolution 7-28, Attachment B, p. 8.

14 See CARB Resolution No. 09-34, April 24,
2009 and letter, James N. Goldstene, Executive
Officer, CARB to Wayne Nastri, Regional
Administrator, EPA Region 9, August 12, 2009 with
enclosures. Only pages 11-27 of the Revised 2007
State Strategy were submitted as a SIP revision. The
balance of the report was for informational
purposes only. See Attachment A to CARB
Resolution No. 09-34.

15EPA has previously approved portions of
CARB’s 2007 State Strategy and the Revised 2007
State Strategy that are relevant for attainment of the
1997 8-hour ozone standard in the San Joaquin
Valley. See 77 FR 12674 (March 1, 2012).
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2007 State Strategy to reflect its
implementation during 2007 and 2008
and calculated emission reductions in
the SMA from implementation of the
State Strategy. The 2013 Plan Update
incorporates the Revised 2007 State
Strategy and updates NOx and VOC
emissions reductions estimates from
adopted State measures and
commitments. In today’s proposal and
in the context of the Sacramento Ozone
Plan, we are only evaluating the State
measures that are included in the
Revised 2007 State Strategy and
applicable in the SMA.

B. CAA Procedural and Administrative
Requirements for SIP Submittals

CAA sections 110(a)(1) and (2) and
110(1) require a state to provide
reasonable public notice and
opportunity for public hearing prior to
the adoption and submittal of a SIP or
SIP revision. To meet this requirement,
every SIP submittal should include
evidence that adequate public notice
was given and an opportunity for a
public hearing was provided consistent

with EPA’s implementing regulations in
40 CFR 51.102.

The Districts and CARB have satisfied
applicable statutory and regulatory
requirements for reasonable public
notice and hearing prior to adoption and
submittal of the 2009 Ozone Attainment
and RFP Plan and 2013 Plan Update.
The Districts conducted public
workshops, provided public comment
periods, and held public hearings prior
to the adoption of the 2002—-2008 RFP
Plan, 2009 Ozone Attainment and RFP
Plan and 2013 Plan Update. See
discussions above in I1I.A.1, III.A.2, and
II.A.3 for hearing and adoption dates.

CARB conducted public workshops,
provided public comment periods, and
held a public hearing prior to the
adoption of the 2007 State Strategy on
September 27, 2007. See CARB
Resolution No. 07-28. CARB also
provided the required public notice,
opportunity for public comment, and a
public hearing prior to its April 24, 2009
adoption of the Revised 2007 State
Strategy. See CARB Resolution 09-34.
CARB also provided the required public

notice, opportunity for public comment,
and a public hearing prior to its
November 21, 2013 adoption of the 2013
Plan Update. See CARB Resolution No.
13-39.

The SIP submittals include proof of
publication for notices of the Districts’
and CARB’s public hearings, as
evidence that all hearings were properly
noticed. We find, therefore, that the
submittals meet the procedural
requirements of CAA sections 110(a)
and 110(1).

CAA section 110(k)(1)(B) requires that
EPA determine whether a SIP submittal
is complete within 60 days of receipt.
This section also provides that any plan
that EPA has not affirmatively
determined to be complete or
incomplete will become complete six
months after the date of submittal by
operation of law. EPA’s SIP
completeness criteria are found in 40
CFR part 51, Appendix V. The
Sacramento Ozone Plan submittals were
deemed complete by operation of law
on the dates listed in table 4.

TABLE 4—SUBMITTALS AND COMPLETENESS DETERMINATIONS FOR SACRAMENTO OZONE PLAN

Submittal

Submittal date

Completeness date

2002-2008 RFP Plan

2007 State Strategy .......cccoocvvvvirveiiiieiereeee
2009 Sacramento Regional 8-Hour Ozone Attainment Plan and RFP

Plan.

Revised 2007 State Strategy ..........cceevevvreene.
2013 Sacramento Regional 8-Hour Ozone Attainment Plan and RFP

Plan.

November 16, 2007 ..

February 24, 2006 .......

April 19, 2009 ..............

August 12, 2009 ..........
December 31, 2013 .....

August 24, 2006.
May 16, 2008.
October 29, 2009.

February 12, 2010.
May 31, 2014.

IV. Review of the Sacramento Ozone
Plan and the Sacramento Portion of the
State Strategy

We provide our evaluation of the
Sacramento Ozone Plan’s compliance
with applicable CAA and EPA
regulatory requirements below. A more
detailed evaluation can be found in the
technical support document (TSD) for
this proposal, which is available online
at www.regulations.gov under docket
number EPA-R09-OAR-2014-0178, or
from the EPA contact listed at the
beginning of this notice.

A. Summary of EPA’s Proposed Actions

EPA is proposing to approve the
2002-2008 RFP Plan, 2009 Ozone
Attainment and RFP Plan, those
portions of the 2007 State Strategy and
Revised 2007 State Strategy specific to
ozone attainment in the SMA, and the
2013 Ozone Attainment and RFP Plan
Update.

We are proposing to approve the
emissions inventories in these SIP
revisions as meeting the applicable

requirements of the CAA and ozone
implementation rule. We are also
proposing to approve the Districts’
commitments to specific measures in
these SIP revisions as strengthening the
SIP.

We are proposing to approve the air
quality modeling analysis on which the
Sacramento Ozone Plan’s attainment,
RACM, and RFP demonstrations are
based because the Sacramento Ozone
Plan includes sufficient documentation
and analysis for EPA to determine the
modeling’s adequacy.

We are proposing to approve the
RACM analysis and the RFP and
attainment demonstrations and related
contingency measures as meeting the
applicable requirements of the CAA and
ozone implementation rule.

We are proposing to approve new
transportation conformity motor vehicle
emissions budgets for 2017 and 2018.16

16 Motor vehicle emission budgets (MVEBs) for
2011, 2014, and 2017 were previously found
adequate by EPA on July 28, 2009 (74 FR 37210).
New MVEBs for 2014, 2017, and 2018 in the 2013

We are proposing to approve the
Sacramento VMT emissions offset
demonstration as meeting the applicable
requirements in section 182(d)(1)(A) of
the Clean Air Act.

EPA’s analysis and findings are
summarized below and are described in
more detail in the TSD for this proposal
which is available online at
www.regulations.gov in the docket,
EPA-R09-OAR-2014-0178, or from the
EPA contact listed at the beginning of
this notice.

B. Emissions Inventories

1. Requirements for Emissions
Inventories

CAA section 182(a)(1) requires each
state with an ozone nonattainment area
classified under subpart 2 to submit a
“comprehensive, accurate, current
inventory of actual emissions from all
sources’’ of the relevant pollutants in

Plan Update were determined to be adequate on
July 25, 2014. The adequacy finding was published
on August 8, 2014 (79 FR 46436) with an effective
date of August 25, 2014.


http://www.regulations.gov
http://www.regulations.gov

61804

Federal Register/Vol. 79, No. 199/ Wednesday, October 15, 2014 /Proposed Rules

accordance with guidance provided by
the Administrator. Emissions
inventories for ozone need to contain
VOC and NOx emissions because these
pollutants are precursors to ozone
formation. The inventories should meet
the data requirements of EPA’s
Consolidated Emissions Reporting Rule
(codified at 40 CFR part 51 subpart A).

A baseline emissions inventory is
required for the attainment
demonstration and for meeting RFP
requirements. The baseline year for the
SIP planning emissions inventory is
identified as 2002 by EPA guidance
memorandum.1” Additional EPA
emission inventory guidance and the
federal 8-hour ozone implementation
rules set specific planning requirements
pertaining to future milestone years for
reporting RFP and to attainment
demonstration years.!8 12 Key RFP
analysis years in the RFP demonstration
include 2008 and every subsequent 3
years out to the attainment date. The
federal 8-hour ozone implementation
rule also requires that for purposes of
defining the data elements in emissions
inventories for ozone nonnattainment
areas, 40 CFR part 51 subpart A applies.

2. Emissions Inventories in the
Sacramento Ozone Plan

The baseline planning inventories for
the SMA ozone nonattainment area
together with additional documentation
for the inventories are found in Section
5 and Appendix A of the 2013 Plan
Update and in Appendix C of CARB’s
Staff Report on Proposed Revisions to
the 8-Hour Ozone State Implementation
Plan for the Sacramento Federal
Nonattainment Area, October 22, 2013
(“CARB 2013 Staff Report™). The
average summer weekday emissions
typical of the ozone season are used for
the 2002 base year planning inventory,
RFP milestone years (e.g., 2014) and the
2018 attainment year. These inventories
incorporate reductions from federal,
State, and Districts control measures
adopted through January 2012 for
mobile sources and through mid-2011
for stationary and area-wide sources.2°

1742002 Base Year Emission Inventory SIP
Planning: 8-Hour Ozone, PM, s and Regional Haze
Programs” (EPA Memorandum from L. Wegman
and P. Tsirigotis, November 18, 2002).

18 “Emission Inventory Guidance for
Implementation of Ozone and Particulate Matter
National Ambient Air Quality Standards (NAAQS)
and Regional Haze Regulations” (EPA—454/R—05—
001, August 2005, updated November 2005).

19 “Final Rule to Implement the 8-Hour Ozone
National Ambient Air Quality Standard—Phase 2
(70 FR 71612, November 29, 2005).

20 See 2013 Plan Update, Appendix A5: Recent
Emission Inventory Adjustments, pages A5-1
through A5-5.

Table 5 provides a summary of the
average summer weekday NOx and VOC
emissions inventories for the 2002
baseline year and the 2018 attainment
year. All inventories include NOx and
VOC emissions from stationary, area,
off-road mobile, and on-road mobile
sources.

The on-road motor vehicles inventory
category consists of trucks, automobiles,
buses, and motorcycles. California’s
model for estimating emissions from on-
road motor vehicles operating in
California is referred to as “EMFAC”
(short for EMission FACtor). EMFAC
has undergone many revisions over the
years, and the current on-road motor
vehicles emission model is
EMFAC2011, the CARB model approved
by EPA for estimating on-road motor
source emissions.2! Appendix A1 of the
2013 Plan Update contains the latest on-
road motor vehicle summer planning
VOC and NOx inventories, vehicle
population, Vehicle Miles Traveled
(VMT) and trips for each EMFAC
vehicle class category for the
Sacramento Metro nonattainment area.
The motor vehicle emissions in the
Sacramento Ozone Plan are based on
CARB’s EMFAC2011 emission factor
model and the latest planning
assumptions from SACOG’s 2013/2016
Metropolitan Transportation
Improvement Program (MTIP).22

The 2013 Plan Update contains off-
road VOC and NOx inventories
developed by CARB using category-
specific methods and models.23 The off-
road mobile source category includes
aircraft, trains, ships, and off-road
vehicles and equipment used for
construction, farming, commercial,
industrial, and recreational activities.
Appendix A4 of the 2013 Plan Update
contains the summary of in-use off-road
equipment emissions, horsepower,
population and activity data for the
SMA using data outputs from CARB’s
2011 In-Use Off-Road Equipment model.
For those off-road emissions categories
not updated with new methods and
data, such as lawn and garden

21 See 78 FR 14533 (March 6, 2013) regarding EPA
approval of the 2011 version of the California
EMFAC model and announcement of its
availability. The software and detailed information
on the EMFAC vehicle emission model can be
found on the following CARB Web site: http://
www.arb.ca.gov/msei/msei.htm.

22Final 2013/16 Metropolitan Transportation
Improvement Program, Amendment #1 to the MTP/
SCS 2035, and Air Quality Conformity Analysis.
August 16, 2012. Federal Highway Administration
approval December 14, 2012.

23 Detailed information on CARB’s off-road motor
vehicle emissions inventory methodologies is found
at: http://www.arb.ca.gov/msei/
categories.htm#offroad_motor vehicles.

equipment, data outputs from CARB’s
OFFROAD2007 model were used.

The stationary source category of the
emissions inventory includes non-
mobile, fixed sources of air pollution
comprised of individual industrial,
manufacturing, and commercial
facilities. Examples of stationary sources
(a.k.a., point sources) include fuel
combustion (e.g., electric utilities),
waste disposal (e.g., landfills), cleaning
and surface coatings (e.g., printing),
petroleum production and marketing,
and industrial processes (e.g., chemical).
Stationary source operators report to the
Districts the process and emissions data
used to calculate emissions from point
sources. The Districts then enter the
information reported by emission
sources into the California Emission
Inventory Development and Reporting
System (CEIDARS) database.24

The area sources category includes
aggregated emissions data from
processes that are individually small
and widespread or not well-defined
point sources. The area source
subcategories include solvent
evaporation (e.g., consumer products
and architectural coatings) and
miscellaneous processes (e.g.,
residential fuel combustion and farming
operations). Emissions from these
sources are calculated from product
sales, population, employment data, and
other parameters for a wide range of
activities that generate air pollution
across the Sacramento nonattainment
region.25

The emission inventories in the 2013
Plan Update were derived from the
California Emission Projection Analysis
Model (CEPAM).26 The CEPAM model
run used in the Sacramento Ozone Plan
is based on a 2005 baseline inventory
developed using the methods or
databases described above (e.g.,

24The CEIDARS database consists of two
categories of information: source information and
utility information. Source information includes the
basic inventory information generated and collected
on all point and area sources. Utility information
generally includes auxiliary data, which helps
categorize and further define the source
information. Used together, CEIDARS is capable of
generating complex reports based on a multitude of
category and source selection criteria.

25 Detailed information on the area-wide source
category emissions is found on the CARB Web site:
http://www.arb.ca.gov/ei/areasrc/areameth.htm.

26 Appendix A2 of the 2013 Plan Update
Appendices contains the estimated VOC and NOx
stationary, area-wide and off-road forecast
summaries by Emission Inventory Code categories
for the Sacramento nonattainment area in CEPAM.
(Appendix A2 is available separately in electronic
file format.) A CEPAM inventory tool was created
to support the development of the 2012 PM, 5 SIPs
due at that time. The tool was designed to support
all of the modeling, planning, and reporting
requirements due at that time and includes updates
for all the pollutants (e.g., NOx and VOC).


http://www.arb.ca.gov/msei/categories.htm#offroad_motor_vehicles
http://www.arb.ca.gov/msei/categories.htm#offroad_motor_vehicles
http://www.arb.ca.gov/ei/areasrc/areameth.htm
http://www.arb.ca.gov/msei/msei.htm
http://www.arb.ca.gov/msei/msei.htm
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EMFAC2011, CIEDERS, CARB’s 2011

In-Use Off-Road Equipment model). The

inventory was calibrated to 2005

emissions and activity levels, and
inventories for other years are back-cast

(e.g., 2002) or forecast (e.g., 2018) using
CEPAM from that base inventory.

TABLE 5—SMA NOx AND VOC EMISSIONS INVENTORY SUMMARIES FOR THE 2002 BASE YEAR AND 2018 ATTAINMENT

YEAR
[Average summer weekday emissions in tons per day, tpd] 2
NOx VOC
Category
2002 2018 2002 2018
SHAtiONArY SOUMCES ...evviiieiiiiieeeeieee e 12.2 10.9 17.5 22.6
Area Sources ..........c...... 3.1 3.1 32.5 30.5
On-Road Mobile Sources .. 99.1 36.6 51.9 171
Off-Road Mobile Sources ........... 50.4 25.9 40.7 24.4
Inventory Adjustments by CARB .........cccooiiiiiiiice e 0 0.3 4.1 4.0
TOAIS ettt 164.8 76.9 146.7 98.7

aCARB 2013 Staff Report, tables C1-4. Because of rounding conventions, totals may not add up to exact estimates in categories.

3. Proposed Action on the Emissions
Inventories

We have reviewed the emissions
inventories in the Sacramento Ozone
Plan and the inventory methodologies
used by the Districts and CARB for
consistency with CAA section 182(a)(1),
the ozone implementation rule, and
EPA’s guidance. We find that the base
year and projected attainment year
inventories are comprehensive,
accurate, and current inventories of
actual or projected emissions of NOx
and VOC in the SMA nonattainment
area as of the date of their submittal. We
propose, therefore, to approve these
inventories as meeting the requirements
of CAA section 172(c)(3), the ozone
implementation rule and applicable
EPA guidance.

C. Reasonably Available Control
Measures and Adopted Control Strategy

1. RACM Requirements

CAA section 172(c)(1) requires that
each attainment plan “provide for the
implementation of all reasonably
available control measures as
expeditiously as practicable (including
such reductions in emissions from
existing sources in the area as may be
obtained through the adoption, at a
minimum, of reasonably available
control technology), and shall provide
for attainment of the national primary
ambient air quality standards.”

EPA has previously provided
guidance interpreting the RACM
requirement in the General Preamble at
1356027 and in a memorandum entitled

27 The “General Preamble for the Implementation
of Title I of the Clean Air Act Amendments of
1990,” published at 57 FR 13498 on April 16, 1992,
describes EPA’s preliminary view on how we
would interpret various SIP planning provisions in
title I of the CAA as amended in 1990, including
those planning provisions applicable to the 1-hour

“Guidance on Reasonably Available
Control Measures (RACM) Requirements
and Attainment Demonstration
Submissions for the Ozone NAAQS,”
John Seitz, November 30, 1999.28 (Seitz
memo). In summary, EPA guidance
provides that to address the requirement
to adopt all RACM, states should
consider all potentially reasonable
control measures for source categories
in the nonattainment area to determine
whether they are reasonably available
for implementation in that area and
whether they would, if implemented
individually or collectively, advance the
area’s attainment date by one year or
more. See Seitz memo and General
Preamble at 13560; See also ‘‘State
Implementation Plans; General
Preamble for Proposed Rulemaking on
Approval of Plan Revisions for
Nonattainment Areas,” 44 FR 20372
(April 4, 1979) and Memorandum dated
December 14, 2000, from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, “Additional Submission
on RACM from States with Severe One-
Hour Ozone Nonattainment Area SIPs.”

Any measures that are necessary to
meet these requirements that are not
already either federally promulgated,
part of the state’s SIP, or otherwise
creditable in SIPs must be submitted in
enforceable form as part of a state’s
attainment plan for the area. 72 FR
20586, at 20614.2°

ozone standard. EPA continues to rely on certain
guidance in the General Preamble to implement the
8-hour ozone standard under title I.

28 Available at www.epa.gov/ttn/oarpg/
t1pgm.html.

29 For ozone nonattainment areas classified as
moderate or above, CAA section 182(b)(2) also
requires implementation of RACT for all major
sources of VOC and for each VOC source category
for which EPA has issued a Control Techniques
Guideline (CTG). CAA section 182(f) requires that
RACT under section 182(b)(2) also apply to major
stationary sources of NOx. In severe areas, a major

CAA section 172(c)(6) requires
nonattainment plans to “include
enforceable emission limitations, and
such other control measures, means or
techniques (including economic
incentives such as fees, marketable
permits, and auctions of emission
rights), as well as schedules and
timetables for compliance, as may be
necessary or appropriate to provide for
attainment of such standard in such area
by the applicable attainment date.”” See
also CAA section 110(a)(2)(A). The
ozone implementation rule requires that
all control measures needed for
attainment be implemented no later
than the beginning of the attainment
year ozone season. 40 CFR 51.908(d).
The attainment year ozone season is
defined as the ozone season
immediately preceding a nonattainment
area’s attainment date. 40 CFR
51.900(g).

The purpose of the RACM analysis is
to determine whether or not control
measures exist that are technically
reasonable and that provide emissions
reductions that would advance the
attainment date for nonattainment areas.
Control measures that would advance
the attainment date are considered

source is a stationary source that emits or has the
potential to emit at least 25 tons of VOC or NOx
per year. CAA section 182(d). Under the 8-hour
ozone implementation rule, states were required to
submit SIP revisions meeting the RACT
requirements of CAA sections 182(b)(2) and 182(f)
no later than 27 months after designation for the 8-
hour ozone standard (September 15, 2006 for areas
designated in April 2004) and to implement the
required RACT measures no later than 30 months
after that submittal deadline. See 40 CFR 51.912(a).
California has submitted CAA section 182 RACT
SIPs for the Districts comprising the Sacramento
Metro ozone nonattainment area, and the status of
the submittals is described in the TSD for this
action. While any evaluation of a RACM
demonstration needs to consider the potential effect
of CAA section 182(b)(2) RACT on expeditious
attainment, it does not require that there first be an
approved RACT demonstration.
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RACM and must be included in the SIP
to ensure that the attainment is achieved
““as expeditiously as practicable.”
RACM is defined by EPA as any
potential control measure for
application to point, area, on-road and
non-road emission source categories
that meets the following criteria: (1)
Technologically feasible; (2)
economically feasible; (3) does not
cause ‘“‘substantial widespread and long-
term adverse impacts”; (4) is not
“absurd, unenforceable, or
impracticable”; and (5) can advance the
attainment date by at least one year.
General Preamble at 13560.

2. RACM Demonstration in the SIP

CARB and the Districts have
rulemaking processes for development,
adoption and implementation of RACM.
The State and Districts have adopted
numerous measures since 2002, the base
year for the Sacramento Ozone Plan,
and included enforceable commitments
for measures that are scheduled to be
adopted in the future. The RACM
analysis for the Sacramento Ozone Plan
includes an evaluation of the State’s,
Districts’, and the Sacramento Area
Council of Governments’ (SACOG) new
stationary, area and mobile sources
measures that have been adopted since
the base year and commitments for
future adoption, as discussed in more
detail below. See 2009 Plan and the
2013 Plan Update, Appendix H—
Reasonably Available Control Measures
(for stationary and area sources) and
Appendix D—Transportation Control
Measures (for transportation control
measures), and 2007 State Strategy,
Appendix G.

For the Sacramento Ozone Plan, the
Districts, CARB, and SACOG each
undertook a process to identify and
evaluate potential RACM that could
contribute to expeditious attainment of
the 8-hour ozone standards in the SMA.
We describe each agency’s efforts below.

a. Districts’ RACM Analysis and
Adopted Control Strategy

The Districts’ RACM analysis, which
focuses on stationary and area source
controls, is briefly described in Chapter
7 and detailed in Appendix H of both
the 2009 Plan and the 2013 Plan
Update.

Since the 1970s, the Districts have
adopted stationary source control rules
that have resulted in significant
improvement of air quality in the SMA.
These regulations and strategies have
yielded significant emissions reductions
from sources under the Districts’
jurisdiction. The Districts are also using
economic incentive approaches, such as

the Carl Moyer program,3° to achieve
additional reductions.

To identify all available RACM, the
Districts conducted a thorough process
that involved public meetings to solicit
input, evaluation of EPA-suggested
RACM and RACT, and evaluation of
other air agencies’ regulations. See 2009
Plan and 2013 Plan Update, Appendix
H—Reasonably Available Control
Measures. The Districts’ staffs
conducted internal reviews, consulted
with CARB staff, solicited ideas from
technical consultants, and attended a
technology forum summit at the South
Coast Air Quality Management District.
In addition, the Districts’ staff reviewed
the following documents:

¢ “Final 2007 Air Quality
Management Plan,” South Coast Air
Quality Management District, June 2007;

e “2007 Ozone Plan,” San Joaquin
Valley Air Pollution control District,
April 30, 2007; and

e “Bay Area 2005 Ozone Strategy—
Appendix C, Stationary and Mobile
Source Control Measure Descriptions,”
Bay Area Air Quality Management
District, January 4, 2006.

District staff compared requirements
in place in the SMA with adopted rules
in the following air districts:

¢ South Coast Air Quality
Management District;

e Bay Area Air Quality Management
District;

e Ventura County Air Pollution
Control District; and

e San Joaquin Valley Air Pollution
Control District.

Each of the Districts was responsible
for preparing the RACM analysis for the
stationary measures in its jurisdiction.
The regional mobile source and land use
measures were evaluated by technical
consultants for the Districts on behalf of
the region.

From these analyses, staff compiled
the proposed control measures,
“Sacramento Regional 8-hour Ozone
Attainment Plan—Control Measures:
Draft, October 2006.” The Districts’
staffs conducted public workshops at
four locations throughout the
Sacramento region to solicit comments
on the proposed control measures and
ideas for additional control measures to
be considered. Following the public

30 The Carl Moyer Memorial Air Quality
Standards Attainment Program (“‘Carl Moyer
Program’’) provides incentive grants for engines,
equipment and other sources of pollution that are
cleaner than required, providing early or extra
emission reductions. Eligible projects include
cleaner on-road, off-road, marine, locomotive and
stationary agricultural pump engines. The program
achieves near-term reductions in emissions of NOx,
PM, and VOC or reactive organic gas (ROG) which
are necessary for California to meet its clean air
commitments under the SIP.

workshops, staff evaluated public
comments and suggestions, reviewed
the final plan documents noted above,
and compiled the proposed control
measures included in this plan.

The following is a summary of the
Districts’ staff’s findings:

1. The Districts’ staff evaluated and
analyzed all reasonable control
measures that were currently available
for inclusion in the Sacramento Ozone
Plan.

2. The Districts’ staff identified new
or amended stationary control measures,
and mobile source and land use control
measures that are included in the
Sacramento Ozone Plan.

3. The Sacramento Ozone Plan
includes all RACM provided by the
public and experts.

4. The available control measures that
are not included collectively would not
advance the attainment date or
contribute to RFP for the SMA because
of the insignificant or non-quantifiable
amount of emissions reductions that
they may potentially generate. Tables
H-1 through H-6 of Appendix H of the
2009 Plan and 2013 Plan Update
contain a list of the measures and a brief
discussion of the conclusions.

5. The RACM demonstration for
transportation control measures was
prepared by SACOG and is discussed
separately in Appendix D—
Transportation Control Measures of the
2009 Plan and 2013 Plan Update.

In general, EPA finds that with
respect to emissions of ozone precursors
the Districts’ current rules and
regulations are equivalent to or more
stringent than those developed by other
air districts, with a few exceptions
where more stringent controls are
technically feasible but not cost
effective and/or would not advance
attainment.

Based on their RACM evaluations, the
Districts committed to approximately
twenty-two new or revised stationary
source control measures for
development and adoption, including
measures at least as stringent as those
identified in other California districts,
as well as some new innovative
measures. The Districts determined that
the few available measures that were not
included in the attainment strategy
would not advance the attainment date
or contribute to RFP due to the
insignificant or unquantifiable
emissions reductions they would
potentially generate. See Appendix H in
both the 2009 Plan and 2013 Plan
Update for additional discussion of cost
and advancement of attainment
considerations used in the RACM
analysis.
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Since 2002, the Districts have adopted
or amended approximately fifty-seven
NOx and VOC rules. In the context of
the SIP, these can be broken into three
groups: Thirty-six have been approved
into the SIP; thirteen have been
submitted and are awaiting processing
(e.g., approval into the SIP); and thirteen
have not yet been submitted by the
State. Reductions from rules not
approved into the SIP will not receive
credit towards attainment. A detailed
summary of the Districts’ NOx and VOC
rules adopted between 2002 and 2013 is
provided in the TSD. These rules
include controls on various NOx and
VOC emissions from sources such as:
Boilers, process heaters, and steam
generators; internal combustion engines;
various coating operations; and solvent
cleaning operations.

The 2009 Plan includes commitments
by the Districts “to adopt and
implement new control measures that
satisfy federal Reasonably Achievable
Control Measure requirements and
achieve, collectively with measures
adopted by [the Districts], total emission
reductions of 3 tons per day VOC and
3 tons per day NOx in the [SMA].” 31

The 2009 Plan also includes a
commitment by SMAQMD ““to adopt
and implement the Regional On-road
Mobile Incentive Program that achieves
total emission reductions of 0.1 ton per
day of VOC and 0.7 ton per day of NOx
in 2011; 0.1 ton per day of VOC and 0.8
ton per day of NOx in 2014; 0.9 ton per
day of NOx in 2017 and 2018 in the
[SMA].” 32 In 2013, the Districts
updated the list of control measures that
they committed to adopt and
implement. The update reflected
progress since adoption of the 2009 Plan
and changes resulting from the revised
attainment demonstration in the 2013
Plan Update. Tables 6 and 7 list rule
commitments by the Districts in the
2013 Plan Update. The Districts’ rule
commitments in the 2013 Plan Update
are expected to achieve emissions
reductions of approximately 1 tpd of
NOx and 3 tpd of VOC. See 2013 Plan
Update, Section 7, Table 7-5. The
commitments include new or amended
rules for categories such as:
Architectural coatings, degreasing/
solvent cleaning, automotive
refinishing, and large water heaters and
small boilers, and a mobile source

incentive program. The 2009 Plan and
2013 Plan Updates also explain that if
a particular measure or a portion thereof
is found infeasible or does not get its
expected emission reductions, the
Districts still commit to achieving the
total emission reductions necessary to
attain the 1997 8-hour ozone standard.
The specific control measures as
adopted may provide more or less
reductions than estimated in the 2013
Plan Update, and if “future air quality
modeling or air quality improvements
indicate that all of the emission
reductions from the new measures are
not necessary for attainment and an
infeasibility finding is made for a
control measure or a portion thereof, the
region’s SIP commitment can be
adjusted downward.” 33 Tables 6 and 7
show that the Districts have already
adopted and implemented several new
rules that help fulfill their
commitments, and of these, EPA has
approved or proposed to approve
submitted measures achieving
approximately 1.0 tpd of NOx and 0.3
tpd of VOC. See table 10 in today’s
notice.

TABLE 6—DISTRICTS’ RULE ADOPTION COMMITMENTS AND EXPECTED REDUCTIONS FOR NOx IN SACRAMENTO OZONE

PLAN
Expected
Title District Rule No. Adoption year reduction Status
(tpd)
Boilers, Steam Generator, and | YSAQMD .......... 2.27 e, 2016 .cocveieeene 0.2 | Not yet adopted.
Process Heaters.
IC ENGINeS ...ovveeeieieieeeeeeee FRAQMD .......... 3.22 e 2010 .o <0.1 | 77 FR 12493 (March 1, 2012).
Large Water Heaters and Small | EDCAQMD ........ 239 i 2015 . <0.1 | Not yet adopted.
Boilers.
FRAQMD .......... 323 s 2016 ..o 0.0 | Not yet adopted.
PCAPCD ........... CM2 (247) ......... 2015 e <0.1 | Proposed rulemaking and direct
Final notices signed on Sep-
tember 5, 2014 and pending
publication.
YSAQMD .......... 2.37 e 2009 ...cooccireene 0.2 | 75 FR 25778 (May 10, 2010).
Regional Non-regulatory and Incen- | SMAQMD .......... various .............. various .............. 0.5 | Not yet adopted.
tive Measuresa.
TOMAl oo | s | e | e 1.1

a|ncludes Regional Mobile Incentive Programs for On-Road (e.g., SECAT) and Off-Road sources, SACOG Transportation Control Measures,
Spare the Air Program, and Urban Forest Development Program.

31 See Resolution 2009-001, Board of Directors of
the SMAQMD, January 22; 2009; Resolution 021—
2009, Board of Directors of the EDCAQMD,
February 10, 2009; Resolution 2009-002, Board of
Directors of the FRAQMD, April 7, 2009; Resolution
09-01, Board of Directors of the PCAQMD, February
19, 2009; Resolution 09-02, Board of Directors of
the YSAQMD, February 11, 2009.

32 See Resolution 2009-001, Board of Directors of

the SMAQMD, January 22; 2009. The FRAQMD and
PCAPCD also adopted this commitment. See
Resolution 2009-002, Board of Directors of the
FRAQMD, April 7, 2009, and Resolution 09-01,
Board of Directors of the PCAQMD, February 19,
2009. SMAQMD administers the Sacramento
Emergency Clean Air & Transportation Grant
Program (SECAT), which is expected to be the
primary source of emission reductions for the

Regional On-road Mobile Incentive Program. The
emission reductions commitment for Regional On-
road Mobile Incentive Program is also part of the
commitment for new control measures to achieve
emissions reductions of 3 tons per day VOC and 3
tons per day NOx in the SMA.

33 See page 7—13 of the 2013 Plan Update. Table
7-5 in the 2013 Plan Update provides additional
details regarding the Districts commitments.
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TABLE 7—DISTRICTS’ RULE ADOPTION COMMITMENTS AND EXPECTED VOC REDUCTIONS IN THE SACRAMENTO OZONE

PLAN
Expected
Title District Rule No. Adoption year reduction Status
(tpd)
Architectural Coatings ........c.......... EDCAQMD ....... Not yet adopted.
FRAQMD ......... Not yet adopted.
PCAPCD .......... 76 FR 75795 (December 5,
2011).
SMAQMD ......... Not yet adopted.
YSAQMD ......... Not yet adopted.
Automotive Refinishing ................. FRAQMD ......... Not yet adopted.
PCAPCD .......... . Not yet adopted
SMAQMD ......... 459 i 2011 e 0.1 (i 77 FR 47536 (August 9, 2012).
YSAQMD ......... 2.26 .oooieieen 2008 .....ccoceeenee. <0.1 i Adopted but not yet submitted to
EPA.
Degreasing/Solvent Cleaning ....... FRAQMD ......... 314 2011 <0.1 Submitted to EPA on February
10, 2014.
YSAQMD ......... 2.24/2.31 .......... 2008 .....cccceeenee. 0.7 oo Submitted to EPA on February
10, 2014.
Graphic ArtS .....ccoceiciiiiiieeece YSAQMD ......... 229 . 2016 ..ccoevrrnen. not available ..... Not yet adopted.
Miscellaneous Metal Parts ............ PCAPCD .......... 245 i 2008 .....ccceeenee. <0.1 i 76 FR 30025 (May 24, 2011).
Natural Gas Production and Proc- | SMAQMD ......... 461 i 2014 ... 0.1 i Not yet adopted.
essing.
Regional Non-regulatory and In- | SMAQMD ......... various  ............. various ............. 0.1 Not yet adopted.
centive Measures 2.
TOAl oo | s | e | e 2.7 i

a|ncludes Regional Mobile Incentive Programs for On-Road (e.g., SECAT) and Off-Road sources, SACOG Transportation Control Measures,
Spare the Air Program, and Urban Forest Development Program.

b. CARB’s RACM Analysis and Adopted
Control Strategy

Source categories for which CARB has
primary responsibility for reducing
emissions in California include most
new and existing on- and off-road
engines and vehicles, motor vehicle
fuels, and consumer products. In
addition, California has unique
authority under CAA section 209
(subject to a waiver by EPA) to adopt
and implement new emission standards
for many categories of on-road vehicles
and engines, and new and in-use off-
road vehicles and engines.

Given the need for significant
emissions reductions from mobile and
area sources to meet the NAAQS in
California nonattainment areas, the
State of California has been a leader in
the development of some of the most
stringent control measures nationwide
for on-road and off-road mobile sources
and the fuels that power them. These
standards have reduced new car
emissions by 99 percent and new truck
emissions by 90 percent from
uncontrolled levels. 2007 State Strategy,
p. 37. The State is also working with
EPA on goods movement activities and
is implementing programs to reduce
emissions from ship auxiliary engines,
locomotives, harbor craft and new cargo
handling equipment. In addition, the
State has standards for lawn and garden
equipment, recreational vehicles and
boats, and other off-road sources that

require newly manufactured equipment
to be 80—98 percent cleaner than their
uncontrolled counterparts. Id. Finally,
the State has adopted many measures
that focus on achieving reductions from
in-use mobile sources that include more
stringent inspection and maintenance
(I/M) or “Smog Check” requirements,
truck and bus idling restrictions, and
various incentive programs. Since 1994
alone, the State has taken more than 45
rulemaking actions and achieved most
of the emissions reductions needed for
attainment in the State’s nonattainment
areas. See 2007 State Strategy, pp. 36—
40. As is noted in the 2007 State
Strategy, EPA has approved California’s
mobile source program as representing
best available control measures.34
CARB developed its 2007 State
Strategy after an extensive public
consultation process to identify
potential SIP measures.35 From this
process, CARB identified and
committed to propose 15 new defined
measures. These measures focus on

34 See 2007 State Strategy, Appendix G, and 69
FR 5412 (February 4, 2004), 69 FR 30006 (May 26,
2004) (proposed and final approval of San Joaquin
Valley PM|, plan). Also see 76 FR 57872 at 57879
(September 16, 2011), 77 FR 12674 at 12693 (March
1, 2012) (proposed and final approval of South
Coast 2007 Air Quality Management Plan for
attainment of the 1997 8-hour ozone standard).

35 More information on this public process,
including presentations from the workshops and
symposium that preceded the adoption of the 2007
State Strategy, can be found at www.arb.ca.gov/
planning/sip/2007sip/2007sip.htm.

cleaning up the in-use fleet as well as
increasing the stringency of emissions
standards for a number of engine
categories, fuels, and consumer
products. Many, if not most, of these
measures have been adopted or are
being proposed for adoption for the first
time anywhere in the nation. They build
on CARB’s already comprehensive
program described above that addresses
emissions from all types of mobile
sources and consumer products,
through both regulations and incentive
pr