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SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 229, 230, 232, 239, 240,
243, and 249

[Release Nos. 33-9638; 34-72982; File No.
S7-08-10]

RIN 3235-AK37
Asset-Backed Securities Disclosure
and Registration

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: We are adopting significant
revisions to Regulation AB and other
rules governing the offering process,
disclosure, and reporting for asset-
backed securities (“ABS”’). The final
rules require that, with some
exceptions, prospectuses for public
offerings under the Securities Act of
1933 (“‘Securities Act”’) and ongoing
reports under the Securities Exchange
Act of 1934 (“Exchange Act”) of asset-
backed securities backed by real estate
related assets, auto related assets, or
backed by debt securities, including
resecuritizations, contain specified
asset-level information about each of the
assets in the pool. The asset-level
information is required to be provided
according to specified standards and in
a tagged data format using eXtensible
Markup Language (“XML”). We also are
adopting rules to revise filing deadlines
for ABS offerings to provide investors
with more time to consider transaction-
specific information, including
information about the pool assets. We
are also adopting new registration forms
tailored to ABS offerings. The final rules
also repeal the credit ratings references
in shelf eligibility criteria for ABS
issuers and establish new shelf
eligibility criteria.

DATES: Effective Date: November 24,
2014.

Compliance Dates:

Offerings on Forms SF-1 and SF-3:
Registrants must comply with new
rules, forms, and disclosures no later
than November 23, 2015.

Asset level Disclosures: Offerings of
asset-backed securities backed by
residential mortgages, commercial
mortgages, auto loans, auto leases, and
debt securities (including
resecuritizations) must comply with
asset-level disclosure requirements no
later than November 23, 2016.

Forms 10-D and 10-K: Any Form 10—
D or Form 10-K that is filed after
November 23, 2015 must comply with
new rules and disclosures, except asset-
level disclosures.

FOR FURTHER INFORMATION CONTACT:
Rolaine S. Bancroft, Senior Special
Counsel, Michelle M. Stasny, Special
Counsel, M. Hughes Bates, Attorney-
Adyvisor, or Kayla Florio, Attorney-
Advisor, in the Office of Structured
Finance at (202) 551-3850, Division of
Corporation Finance, U.S. Securities
and Exchange Commission, 100 F Street
NE., Washington, DC 20549-3628.

SUPPLEMENTARY INFORMATION: We are
adopting amendments to Items 5121
and 601 2 of Regulation S-K; 3 Items
1100, 1101, 1102, 1103, 1104, 1105,
1108, 1109, 1110, 1111, 1112, 1113,
1114, 1119, 1121, and 1122 4 of
Regulation AB? (a subpart of Regulation
S—K); Rules 139a, 167, 190, 193, 401,
405, 415, 424, 4308, 430C, 433, 456, and
457,% and Forms S—1 and S-37 under
the Securities Act of 1933 (Securities
Act); 8 Rules 11, 101, 201, 202, and 305°
of Regulation S-T; 10 and Rules 3a68—
1a, 3a68—1b, 15¢2-8, 15d-22, 15Ga—1,
and 17g—7 11 and Forms 8-K, 10-K, and
10-D 12 under the Securities Exchange
Act of 1934; 13 and Rule 103 14 of
Regulation FD.15 We also are adding
new Items 1124 and 112516 to
Regulation AB, and Rule 430D,7 Form
SF—1,18 Form SF-3,19 and Form ABS—
EE 20 under the Securities Act.
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I. Executive Summary

A. Background

The Commission addressed the
registration, disclosure, and reporting
requirements for asset-backed securities
in 2004 when it adopted new rules and
amendments under the Securities Act
and the Exchange Act.2! Among other
changes, the 2004 rules updated and
clarified the Securities Act registration
requirements for asset-backed securities
offerings and allowed modified
Exchange Act reporting tailored to asset-
backed securities offerings. In April
2010, we proposed revisions to the
registration, disclosure, and reporting
requirements for ABS offerings in an
effort to improve investor protection
and promote more efficient asset-backed
markets. 22

In the 2010 ABS Proposing Release
we noted that the financial crisis
highlighted that investors and other
participants in the securitization market
did not have the necessary information
and time to be able to fully assess the
risks underlying asset-backed securities
and did not value asset-backed
securities properly or accurately. This
lack of understanding and the extent to
which it impacted the U.S. and global
economy prompted us to revisit several
aspects of our regulation of asset-backed
securities.?23 To address these issues, we
proposed to require that, with some
exceptions, prospectuses for public
offerings of asset-backed securities and
ongoing Exchange Act reports contain

21 See Asset-Backed Securities, Release No. 33—
8518 (Jan. 7, 2005) [70 FR 1506] (the “2004 ABS
Adopting Release”).

22 See Asset-Backed Securities, Release No. 33—
9117 (Apr. 7, 2010) [75 FR 23328] (the “2010 ABS
Proposing Release” or the “2010 ABS Proposal”).

23 See the 2010 ABS Proposing Release at 23329.

specified asset-level information about
each of the assets in the pool in a
standardized tagged data format.
Further, we proposed a rule that asset-
backed issuers provide investors with
more time to consider transaction-
specific information about the pool
assets. We also proposed to require
asset-backed issuers to file a computer
program modeling the flow of funds, or
waterfall, provisions of the transaction
to help investors analyze the offering
and monitor ongoing performance. For
offerings of asset-backed securities that
qualify for shelf registration, we
proposed investor protection-focused
shelf eligibility and offering
requirements that would indicate which
types of offerings qualify for delayed
shelf eligibility and also proposed to
remove the investment-grade ratings
requirement.24 Finally, we proposed to
require disclosure provisions in
unregistered ABS transaction
agreements as a condition to certain safe
harbors for exempt offerings and resales
of ABS.

In July 2010, subsequent to the 2010
ABS Proposing Release, Congress
passed the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(the “Dodd-Frank Act”),25 which
directed the Commission to prescribe
several ABS related rules, some of
which were included in the 2010 ABS
Proposals and others of which were not.
Two of the proposed shelf eligibility
requirements—risk retention and
continued Exchange Act reporting—
were addressed by provisions of the
Dodd-Frank Act. After taking the Dodd-
Frank requirements into account, and
considering comments received in
connection with the 2010 ABS
Proposing Release, in 2011 we re-
proposed some of the 2010 ABS
Proposals, including the shelf eligibility
requirements. In that same release, we
also sought additional comment on
asset-level disclosure, including
comment on how best to implement
Section 7(c) of the Securities Act, as
added by Section 942(b) of the Dodd-
Frank Act, which directed the
Commission to adopt regulations to
require asset-level information.26

In February 2014, the Commission re-
opened the comment period 27 on the

241n this Release, we also refer to such offerings
as shelf offerings.

25 Public Law 111-203, 124 Stat. 1376 (July 21,
2010).

26 See Re-Proposal of Shelf Eligibility Conditions
for Asset-Backed Securities, Release No. 33-9244
(Iuly 26, 2011) [76 FR 47948] (the “2011 ABS Re-
Proposing Release” or the “2011 ABS Re-
Proposal”).

27 See Re-Opening of Comment Period for Asset-
Backed Securities, Release No. 33—-9552 (Feb. 25,

2010 ABS Proposals and the 2011 ABS
Re-Proposals to permit interested
persons to comment on an approach for
the dissemination of asset-level data,
which is described in a staff
memorandum, dated February 25, 2014,
that was posted to the public comment
file.28

B. Problems in the ABS Markets

The financial crisis highlighted a
number of concerns about the operation
of our rules in the securitization
market.29 The failures of credit ratings
to accurately measure and account for
the risks associated with certain asset-
backed securities have been well
documented by lawmakers, market
observers, and academics.3° The
collapse of these “investment-grade”
rated securities was a major contributor
to the financial crisis, and demonstrated
the risks to investors of unduly relying
on these securities’ credit ratings
without engaging in independent due
diligence.31 Although academic

2014), [79 FR 11361] (“‘the 2014 Re-Opening
Release”).

28 See Memorandum from the Commission’s
Division of Corporation Finance (Feb. 25, 2014),
available at http://www.sec.gov/comments/s7-08-
10/s70810.shtml (the “2014 Staff Memorandum”’).

29For a more detailed discussion of the issues
mentioned in this section and other economic
problems that affected the ABS market, see Section
11.B Economic Motivations below.

30 See, e.g., H.R. Rep. No. 4173 (2010) (Conf. Rep.)
(Dodd-Frank Wall Street Reform and Consumer
Protection Act—Conference Report) (noting that the
performance of credit rating agencies, particularly
their ratings of asset-backed securities, contributed
significantly to the financial crisis); John Griffin &
Dragon Tang, Did Subjectivity Play a Role in CDO
Credit Ratings?, 67 J. Fin. 1293-1328 (2012)
(discussing discretionary out-of-model adjustments
to collateralized debt obligation (“CDO”) ratings
made by one nationally recognized statistical rating
organization); Adam Ashcraft, Paul Goldsmith-
Pinkham & James Vickery, MBS Ratings and the
Mortgage Credit Boom (2010 Working Paper Federal
Reserve Bank of New York) (arguing, among other
things, that MBS ratings did not fully reflect
publicly available data).

31 See the 2011 ABS Re-Proposal. See also Federal
Reserve, Report to Congress on Risk Retention 49—
66 (2010) (documenting the extent of the collapse
of the investment-grade ABS market); Efraim
Benmelech & Jennifer Dlugosz, The Credit Rating
Crisis, in 24 NBER Macroeconomics Ann. 161-207
(Daron Acemoglu, Kenneth Rogoff & Michael
Woodford, eds., Univ. of Chicago Press, Apr. 2010)
(2009) (arguing that credit rating agency models did
not adequately anticipate how poorly the assets
underlying many structured finance products
performed during economic downturns, that the
ratings models failed to account for the correlation
among underlying assets (e.g., residential home
prices) at the national level, and that “ratings
shopping” by issuers exacerbated the severity of the
poor performance of structured finance products
during the economic downturn); Patrick Bolton,
Xavier Freixas & Joel Shapiro, The Credit Ratings
Game, 67(1) J. Fin. 85-111 (2012) (arguing that
credit rating agency competition can reduce the
efficiency of credit ratings, as it facilitates “ratings
shopping,” and that ratings are more likely to be
inflated during economic booms and when
investors are more trusting].
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research suggests that some investors
might have been able to price ABS
credit risk beyond what the ratings
implied, there is also evidence that
investors in triple-A rated tranches were
less informed than investors in lower
tranches.32

In addition, investors have expressed
concern about a lack of time to analyze
securitization transactions and make
informed investment decisions.33 Time
to analyze an offering is necessary if
investors are being encouraged to
perform their own diligence and to not
over rely on credit ratings. While the
Commission has not generally built
waiting periods into its shelf offering
registration process,34 and instead has
believed investors can take the time
they believe is adequate to analyze
securities (and refuse to invest if not
provided sufficient time), investors have
indicated that this is not generally
possible in the ABS market, particularly
in a heated market.35

Investors and others have also
expressed concerns about other aspects
of the securitization market, including
concern about a lack of effective
oversight by the principal officers of the
ABS issuer.36 In particular, investors
have been concerned that these officers
have not conducted sufficient due
diligence when reviewing the pool

32 See Manuel Adelino, How Much Do Investors
Rely on Ratings? The Case of Mortgage-Backed
Securities, (2009 Working Paper Dartmouth College)
(suggesting that investors in certain RMBS triple-A
rated tranches relied more on ratings because they
were less informed about the quality of the
underlying assets than investors in lower tranches
based on a comparison between yield spreads at
securitization and actual defaults). But see Jie Jack
He, Jun QJ Qian & Philip E. Strahan, Are All Ratings
Created Equal? The Impact of Issuer Size on the
Pricing of Mortgage-Backed Securities, 67 J. Fin.
2097-2137 (2012) (suggesting that investors did not
over rely on ratings by arguing that investors were
able to price the risk of large RMBS issuers
receiving more inflated ratings by comparing yields
on RMBS sold by large issuers against the yields on
RMBS sold by small issuers).

33 See discussion in Section V.B.1.a) Rule 424(h)
and Rule 430D below.

34 See, e.g., Section IV.A. of Securities Offering
Reform, Release No. 33-8591 (July 19, 2005) [70 FR
44722] (the “Securities Offering Reform Release™)
(adopting significant revisions to registration,
communications and offering process under the
Securities Act and stating that Rule 159 would not
result in a speed bump or otherwise slow down the
offering process).

35 See discussion in Section V.B.1.(a) Rule 424(h)
and Rule 430D below.

36 See, e.g., letters from Better Markets dated Oct.
4, 2011 submitted in response to the 2011 ABS Re-
Proposing Release (“Better Markets”), CFA Institute
dated Nov. 9, 2011 submitted in response to the
2011 ABS Re-Proposing Release (“CFA 1),
Securities Industry and Financial Markets
Association dated Aug. 2, 2010 submitted in
response to the 2010 ABS Proposing Release
(“SIFMA I”) (expressed views of investors only),
and Vanguard dated Aug. 27, 2010 submitted in
response to the 2010 ABS Proposing Release
(“Vanguard”).

assets and designing the securitization
structure. Additionally, investors have
noted that the mechanisms for enforcing
the representations and warranties
contained in the securitization
transaction documents are weak, and
thus they are not confident that even
strong representations and warranties
provide them with adequate
protection.3? They have also noted that
difficulties in locating fellow ABS
investors have prevented them from
exercising rights under the transaction
agreement, including requirements that
an originator or sponsor repurchase an
asset if it does not comply with the
representations and warranties.38
Market participants have also
expressed a desire for expanded
disclosure about the assets underlying
securitizations in order to conduct an
analysis of the offering.3° The financial
crisis underscored that the information
available to investors about ABS may
not have provided them with all the
information necessary to fully
understand and correctly gauge the risks
underlying the securities. As a result,
investors may not have been able to
accurately value those securities.4°

C. Summary of Final Rules

We are adopting significant revisions
to the rules governing disclosure,
reporting, registration, and the offering
process for asset-backed securities. The
revised rules are designed to address the
problems discussed above and to
enhance investor protection in the ABS
market.4! In adopting these changes, we

37 See letters from Metropolitan Life Insurance
Company dated Oct. 4, 2011 submitted in response
to the 2011 ABS Re-Proposing Release (“Metlife
II’), Prudential Investment Management, Inc. dated
Oct. 4, 2011 submitted in response to the 2011 ABS
Re-Proposing Release (“Prudential II"’), and
Securities Industry and Financial Markets
Association, Asset Management Group dated Oct. 4,
2011 submitted in response to the 2011 ABS Re-
Proposing Release (“SIFMA Il-investors”) (stating
that they do not believe the ABS market will
recover without a mechanism to enforce breaches
of representations and warranties). See also Section
V.B.3.a)(2) Asset Review Provision below.

38 See letters from CFA II and Investment
Company Institute dated Oct. 4, 2011 submitted in
response to the 2011 ABS Re-Proposing Release
(“ICI 1),

39 See discussion in Section III.A.1 Background
and Economic Baseline for the Asset-Level
Disclosure Requirement below.

40 See Sheila Bair, Bull by The Horns: Fighting to
Save Main Street From Wall Street and Wall Street
From Itself 52 (2012) (noting that, based on data
analysis conducted by the FDIC, ABS investors did
not look at the quality of the individual loans in the
asset pools and lacked detailed loan-level
information and adequate time to analyze the
information before making an investment decision).
See also footnote 882 and discussions in Section
III.A.1 Background and Economic Baseline for the
Asset-Level Disclosure Requirement and Section
V.B.1.a) Rule 424(h) and Rule 430D below.

41The rules do not affect the applicability of the
Investment Company Act (15 U.S.C. 80a—1 et seq.)

have taken into consideration the
comments and recommendations made
by commenters in connection with the
2010 ABS Proposing Release, the 2011
ABS Re-Proposing Release and the 2014
Re-Opening Release, which are reflected
in the changes made in the final rules.#2
We received a total of 240 comment
letters in connection with the 2010 ABS
Proposals, 2011 ABS Re-Proposal and
the 2014 Re-Opening Release.

The final rules are intended to
provide investors with timely and
sufficient information, reduce the
likelihood of undue reliance on credit
ratings, and provide mechanisms to
help to enforce the representations and
warranties made about the underlying
assets. These revisions are
comprehensive and although they will
impose new burdens on issuers, we
believe they will protect investors and
promote efficient capital formation. The
rules cover the following areas:

e Securities Act and Exchange Act
disclosures, including new
requirements for certain asset classes to
disclose standardized asset-level
information;

e Revisions to the shelf offering
process, eligibility criteria, and
prospectus delivery requirements; and

¢ Several changes to the Asset-Backed
Issuer Distribution Report on Form 10—
D, the Annual Report on Form 10-K,
and the Current Report on Form 8-K.43

In addition, we are adopting
clarifying, technical, and other changes
to the current rules. Some of the rules
we are adopting are designed to address
and improve areas that we believe have
the potential to raise issues similar to
those highlighted in the financial crisis.
Furthermore, some of the rules we are
adopting respond to Sections 939A and
942(b) of the Dodd-Frank Act.

1. Asset-Level Disclosure

Investors, other market participants,
academics, and policy makers have
increasingly noted that asset-level
information is essential to evaluating an
asset-backed security.#* We believe that

to ABS issuers, including the availability of
exclusions from such Act. See, e.g., Section 3(c)(1)
or Section 3(c)(7) (15 U.S.C. 80a—3(c)(1) and 80a—
3(c)(7)) (for unregistered transactions); Rule 3a—-7
[17 CFR 270.3a-7] (for registered and unregistered
transactions).

42 The 2014 Re-Opening Release provided for a
thirty-day comment period. In response to
commenters’ requests, on March 28, 2014, we
extended the comment period until April 28, 2014.

43 See Section 1.C.5 Proposed Rules Not Being
Adopted At This Time for a list of proposed rules
that we are not adopting at this time.

44 See, e.g., The Private Mortgage Market
Investment Act, Part I, Hearing on H.R. 3644 Before
the Subcomm. on Capital Mkts. & Gov’'t Sponsored
Enters. of the H. Comm. on Fin. Servs., 112th Cong.

Continued



57188 Federal Register/Vol. 79, No. 185/ Wednesday, September 24, 2014 /Rules and Regulations

all investors and market participants
should have access to the information
they need to assess the credit quality of
the assets underlying a securitization at
inception and over the life of a security.
In 2010, we proposed to require
standardized asset-level information in
prospectuses and on an ongoing basis in
periodic reports. The 2010 ABS
Proposals called for ABS issuers to
disclose standardized asset-level
information for most asset classes.

We are adopting standardized asset-
level disclosure requirements because
we believe this information will allow
an investor to better conduct his or her
own evaluation of the ongoing credit
quality of a particular asset, risk
layering of assets, and overall risks in
the pool underlying the ABS. In our
discussion below, we refer to each
individual asset-level disclosure
requirement as an asset-level data point.
The asset-level data will be provided at
the time of the offering and on an
ongoing basis. The disclosures are
required to be provided in a
standardized XML format, so that they
are more useful to investors and
markets. We have revised the required
data points to address commenters’
concerns about a variety of topics that
we discuss further below, such as the
availability of data, market practice,
need for increased transparency and
privacy concerns. While we are
adopting asset-level disclosure

3 (2011) (statement of Rep. Scott Garrett, Chairman,
Subcomm. on Capital Mkts. & Gov’t Sponsored
Enters.) (stating “in regards to transparency and
disclosure, investors should be empowered, if you
will, and enabled to do their own analysis of the
assets underlying the securities that they are
investing in. So by disclosing more detailed loan
level data, while at the same time protecting the
privacy of the borrowers, and by allowing more
time for the investors to study that additional
information, investors will be able to conduct more
due diligence and lessen their reliance on rating
agencies”); Securitization of Assets: Problems &
Solutions Hearing Before the Subcomm. on Secs.,
Ins., & Inv. of S. Comm. on Banking, Housing &
Urban Affairs, 111th Cong. 39 (2009) (statement of
Patricia McCoy, law professor at the University of
Connecticut School of Law) (recommending that
“[t]he SEC should require securitizers to provide
investors with all of the loan-level data they need
to assess the risks involved” and “‘should require
securitizers and servicers to provide loan-level
information on a monthly basis on the performance
of each loan and the incidence of loan
modifications and recourse”). See also letters from
Moody’s Investors Service dated Aug. 31, 2010
submitted in response to the 2010 ABS Proposing
Release (“Moody’s I"’) (suggesting increased ABS
data information will restore confidence in the
structured finance market), Prudential Investment
Management, Inc. dated Aug. 2, 2010 submitted in
response to the 2010 ABS Proposing Release
(“Prudential I’) (supporting the SEC’s proposal for
investors to have access to asset-level data in order
to provide investors with a better understanding of
risk), and SIFMA I (suggesting that asset-level data
is important to an investor’s investment decision
and is needed to restore investor confidence).

requirements for ABS where the
underlying assets consist of residential
mortgages, commercial mortgages, auto
loans, auto leases and resecuritizations
of ABS that include these asset types, or
of debt securities,*® we are continuing to
consider the best approach for requiring
more information about underlying
assets for the remaining asset classes
covered by the 2010 ABS Proposal.46

We have modified some of the
proposed data points in response to
comments. The new disclosure
requirements include the following
standardized data points:

¢ Data points about the payment
stream related to a particular asset, such
as the contractual terms, scheduled
payment amounts, basis for interest rate
calculations and whether and how
payment terms change over time;

e Data points that allow for an
analysis of the collateral related to the
asset, such as the geographic location of
the property, property valuation data
and loan-to-value (“LTV”) ratio;

¢ Data points about the performance
of each asset over time, for example,
data about whether an obligor is making
payments as scheduled; and

e Data points about the loss
mitigation efforts by the servicer to
collect amounts past due and the losses
that may pass on to the investors.

Other key data points we are adopting
will provide data about the extent to
which income and employment status
have been verified, mortgage insurance
coverage, and lien position.

We have also made modifications
from the 2010 ABS Proposal in light of
privacy concerns. As we discuss below,
many commenters were concerned with
the privacy implications of asset-level
disclosure, particularly the risk that the
information could be combined with
other publicly available information to
discover, or “‘re-identify,” the identities
of the obligors in ABS pools, thereby
revealing potentially sensitive personal
and financial information about an
obligor. In light of these concerns, we
are omitting or modifying certain asset-

45 Under the proposal, this asset class was titled
“corporate debt.” However, we are using the term
“debt security ABS” to provide clarification
because, as we discuss below, the same set of
requirements will also apply to resecuritizations.

46 While the 2010 ABS Proposal applied across
asset classes, we had also proposed specific
requirements for equipment loans and leases,
student loans, floorplan financings, and credit card
receivables. As discussed below, Section 7(c) of the
Securities Act [15 U.S.C. 77g(c)] also requires, in
relevant part, that the Commission adopt
regulations requiring an issuer of an asset-backed
security to disclose, for each tranche or class of
security, information about the assets backing that
security, including asset-level or loan-level data, if
such data is necessary for investors to
independently perform due diligence.

level disclosures for RMBS and
securities backed by auto loans and
leases (collectively, “Auto ABS”) to
reduce the potential risk that the
obligors could be re-identified. We refer
to this risk throughout the release as
“re-identification risk”. Additionally, in
response to commenters’ suggestions,
we have sought and obtained guidance
from the Consumer Financial Protection
Bureau (“CFPB”) on the application of
the Fair Credit Reporting Act

(“FCRA”) 47 to the required disclosures.
We believe these steps implement the
statutory mandate of Section 7(c) and
will provide investors with the asset-
level information they need while
reducing concerns about the potential
re-identification risk associated with
disclosing consumers’ personal and
financial information.48

2. Other Disclosure Requirements

We are also adopting other
amendments to the prospectus
disclosure requirements, which will
require:

e A summary of statistical
information about the pool of
underlying assets in the prospectus
summary;

e A description of the provisions in
the transaction agreements about
modification of the terms of the
underlying assets;

e More explanatory language about
the static pool disclosures and
standardized delinquency presentation
and, for static pool filings on Form 8-
K, a new separate Form 8—K item and
exhibit number;

e Expanded disclosure about
transaction parties; and

¢ Filing of the transaction documents,
by the date of the final prospectus,
which is a clarification of the current
rules.

3. Securities Act Registration

ABS issuers have emphasized their
desire to access the capital markets
quickly through shelf registration. ABS
shelf registration offers significant
flexibility and timing benefits to issuers,
but these interests must be balanced
against investors’ need for adequate
information and time to make informed
investment decisions. Investors have
expressed concerns about not having
adequate time to review the prospectus
in order to make a well-informed
investment decision, especially in an

4715 U.S.C. 1681 et seq. FCRA generally regulates
the use of “consumer reports’ furnished by a
“‘consumer reporting agency,” as those terms are
defined in the statute. The CFPB has authority to
interpret FCRA.

4815 U.S.C. 77g(c).
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active market.#9 This lack of time to
adequately review the transaction
contributed to investors placing undue
reliance on the investment-grade ratings
of these securities.>° Consequently, we
are adopting a requirement that ABS
issuers using a shelf registration
statement on new Form SF-3 file a
preliminary prospectus under new Rule
424(h) containing transaction-specific
information at least three business days
in advance of the first sale of securities
in the offering.5* The preliminary
prospectus will give investors
additional time to analyze the specific
structure, assets, and contractual rights
regarding each transaction. We had
originally proposed that any material
change to the preliminary prospectus,
other than offering price, would require
the filing of a new preliminary
prospectus and re-starting the waiting
period. In response to commenters’
concerns, we are requiring, instead, that
issuers file material changes in a
prospectus supplement that provides a
clear description of how the information
has changed at least 48 hours before the
first sale.

As noted above, while we recognize
that ABS issuers have expressed the
desire to use shelf registration in order
to access the capital markets quickly, we
believe that the shelf eligibility
requirements should be designed to
help ensure a certain quality and
character for asset-backed securities
eligible for delayed shelf registrations
given the speed of these offerings. Prior
to today, one of the shelf eligibility
requirements for offerings of asset-
backed securities was that the securities
were investment-grade securities—
meaning that at least one of the
nationally recognized statistical rating
organizations (“NRSRO”’) rated them in
one of its generic rating categories that
signifies investment grade and is
typically one of the four highest
categories. As noted above, the financial
crisis revealed that credit rating

49 See the 2010 ABS Proposing Release at 23334,
including footnote 80, and the 2011 ABS Re-
Proposal at 47950, including footnote 19. See also
the discussion in Section V.B.1.a)(1), below
(discussing investors’ concerns about the lack of
adequate time).

50 See, e.g., Securitization of Assets: Problems &
Solutions Hearing Before the Subcomm. on Sec.,
Ins., & Inv. of the S. Comm. on Banking, Housing
& Urban Affairs, 111th Cong. 71 (2009) (statement
of William W. Irving, Portfolio Manager at Fidelity
Investments) (noting “high demand [for ABS] put
investors in the position of competing with each
other, making it difficult for any of them to demand
better underwriting, more disclosure, simpler
product structures, or other favorable terms”).

51 We use the term “preliminary prospectus’ to
mean the Rule 424(h) preliminary prospectus;
similarly we use the term “final prospectus” to
mean the Rule 424(b)(2) or (5) prospectus.

agencies had generally not appropriately
evaluated the credit risk of the securities
and that some investors may have
placed too much reliance on these
ratings without conducting their own
analysis.52 We proposed to replace the
investment-grade ratings requirement
with alternative shelf eligibility criteria.
These proposals were part of a broad
ongoing effort to remove references to
NRSRO credit ratings from our rules in
order to reduce the risk of undue
reliance on ratings and also to eliminate
the appearance of an imprimatur that
such references may create.53
Additionally, Section 939A of the Dodd-
Frank Act requires us to review and
eliminate the use of credit ratings as an
assessment of creditworthiness in our
rules.5¢ Consequently, we are adopting

52 See footnote 31. See also, e.g., Joshua D. Coval,
Jakub W. Jurek & Erik Stafford, Economic
Catastrophe Bonds, 99(3) Am. Econ. Rev. 628-66
(2009) (arguing that senior CDO tranches have
significantly different risk exposures than their
credit rating-matched single-name counterparts,
and thus should command different risk premia,
and that the information provided by the credit
ratings agencies to their customers is inadequate for
purposes of accurately pricing these risks); John
Griffin & Dragon Tang, Did Subjectivity Play a Role
in CDO Credit Ratings?, 67(4) J. Fin. 1293-1328
(2012) (analyzing 916 CDOs and finding that credit
rating agencies frequently made favorable pro-issuer
adjustments beyond what their own risk models
suggested, thereby subjectively increasing the size
of triple-A tranches in the CDOs, and, subsequently,
the CDOs with larger subjective adjustments
experienced more severe downgrades during the
economic crisis).

53 See, e.g., Security Ratings, Release No. 33-9245
(July 27, 2011) [76 FR 46606] (the “Security Ratings
Release”) (amending rules and forms under the
Securities Act and the Securities Exchange Act);
Removal of Certain References to Credit Ratings
Under the Securities Exchange Act of 1934, Release
No. 34-64352 (Apr. 27, 2011) [76 FR 26550]
(proposing amendments to rules and one form
under the Securities Exchange Act).

54 Section 939A of the Dodd-Frank Act requires
that the Commission review any regulation issued
by the Commission that requires the use of an
assessment of the credit-worthiness of a security or
money market instrument and any references to or
requirements in such regulations regarding credit
ratings. We completed this review and issued a
report on July 21, 2011 (see Report on Review of
Reliance on Credit Ratings, available at http://
www.sec.gov/news/studies/2011/939astudy.pdf).
We have removed references from a significant
number of rules and forms both as a result of our
broad ongoing effort to remove credit rating
references from our rules as well as in light of the
requirements in Section 939A of the Dodd-Frank
Act. See, e.g., Rules 15¢3—1 [17 CFR 240.15¢3-1],
15¢3-3 [17 CFR 240.15¢3-3], 10b—10 [17 CFR
240.10b-10] and 17i-8(a)(4) [17 CFR 240.17i—
8(a)(4)] under the Exchange Act, Form X-17A-5,
Part IIB [17 CFR 249.617] under the Exchange Act,
Schedule 14A [17 CFR 240.14a—101] under the
Exchange Act, Rule 100(b)(2) of Regulation FD [17
CFR 243.100(b)(2)], Rule 5b-3 [17 CFR 270.5b-3]
under the Investment Company Act, Forms N-1A
[17 CFR 274.11A], N-2 [17 CFR 274.11a~1] and N—
3 [17 CFR 274.11b] under the Investment Company
Act, Rules 134 [17 CFR 230.134], 138 [17 CFR
230.138], 139 [17 CFR 230.139] and 168 [17 CFR
230.168] under the Securities Act and Forms S-3
(non-ABS) [17 CFR 239.13], S—4 [17 CFR 239.25],

four transaction requirements for ABS
shelf eligibility to indicate which types
of offerings qualify for shelf registration,
and we are removing the prior
investment-grade ratings requirement.
The four new transaction requirements
are:

e A certification by the chief
executive officer;

e An asset review provision requiring
review of the assets for compliance with
the representations and warranties upon
the occurrence of certain trigger events;

e A dispute resolution provision; and

¢ Disclosure of investors’ requests to
communicate.

We believe that these new shelf
eligibility and offering requirements
will reduce undue reliance on credit
ratings and also help to ensure that ABS
issued in shelf offerings are designed
and prepared with more oversight and
care that make them appropriate to be
issued off a shelf, which we define as
being “shelf appropriate” securities.

(a) Certification

In the aftermath of the financial crisis,
investors have expressed concern that
ABS issuers were creating securitization
transactions that could not support the
scheduled payments due to investors.>5
We are concerned, in particular, that
issuers were not adequately reviewing
the disclosure provided in the
prospectus, examining the assets
included in the pool, and assessing the
security structure and the expected
pool-asset cash flows. To address this
concern, we are adopting, as a shelf
eligibility requirement, a certification by
the chief executive officer of the
depositor at the time of each takedown
about the disclosures contained in the
prospectus and the structure of the
securitization. We believe that a
certification should cause the chief
executive officer to participate more
extensively in the oversight of the
transaction. The certification will also
provide explicit evidence of the
certifier’s belief about the securitization
at the time of the takedown.

We have made revisions to the
certification in order to address
commenters’ concerns about the
certification constituting a guarantee
about future performance and possibly
increased liability for certifiers. To
address commenters’ concerns about
certifier liability, we have added a

F-3 [17 CFR 239.33], F—4 [17 CFR 239.34] and F-
9 (rescinded) under the Securities Act.

55 See, e.g., letters from Better Markets and
Prudential I (highlighting the problem with the
“originate-to-distribute’” model where the focus is
on whether the asset can be sold into a
securitization rather than on its likely long-term
performance).
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paragraph to clarify that the certifier has
any and all defenses available under the
securities laws.

(b) Asset Review Provision

We have noted investors’ concerns
about the effectiveness of contractual
provisions related to the representations
and warranties about the pool assets and
the lack of responsiveness by sponsors
and other parties to the transaction
about potential breaches.5¢ Commenters
shared this concern 57 and, to address it,
we are requiring, as proposed that the
relevant transaction agreements include
provisions providing for a review of the
underlying assets for compliance with
the representations and warranties upon
the occurrence of certain post-
securitization trigger events. The rule is
designed to address comments received
related to the triggers and potential
costs, while at the same time balance
the need for stronger mechanisms to
enforce underlying contract terms.
Under the final rule, the agreements
must require a review, at a minimum,
upon the occurrence of a two-pronged
trigger. The first prong of the trigger is
the occurrence of a specified percentage
of delinquencies in the pool. If the
delinquency trigger is met, the second
prong of the trigger is the direction of
investors by vote. The report of the
reviewer’s findings and conclusions for
all assets reviewed will be required to
be provided to the trustee in order for
the trustee to determine whether a
repurchase request would be
appropriate under the terms of the
transaction agreements, and a summary
of the report must be included on the
Form 10-D. We believe that this shelf
requirement will address investors’
concerns about the enforceability of the
representations and warranties and also
will incentivize the obligated parties to
better consider the disclosure,
characteristics, and quality of the assets
in the pool.

(c) Dispute Resolution

As demonstrated by events
surrounding the financial crisis,
investors have not only lacked an
effective mechanism to identify
potential breaches of the representations
and warranties, they have also lacked a

56 See Disclosure for Asset-Backed Securities
Required by Section 943 of the Dodd-Frank Wall
Street Reform and Consumer Protection Act,
Release No. 33-9175 (Jan. 20, 2011) [76 FR 4489,
4490] (the “Section 943 Adopting Release™). We
also note, for example, that transaction agreements
typically have not included specific mechanisms to
identify possible breaches of representations and
warranties or to resolve a question of whether a
breach of the representations and warranties has
occurred.

57 See footnotes 1050 and 1051.

mechanism to require sponsors to
address their repurchase requests in a
timely manner.58 We are requiring that
the underlying transaction agreements
include a provision providing that, if an
asset subject to a repurchase request is
not repurchased by the end of a 180-day
period beginning when notice is
received, then the party submitting such
repurchase request would have the right
to refer the matter, at its discretion, to
either mediation or third-party
arbitration. Under the final rule, the
dispute resolution provision is a
separate and distinct shelf eligibility
requirement; investors will be able to
take advantage of the dispute resolution
provision regardless of whether they
had utilized the asset review process.

(d) Investor Communication

The aftermath of the financial crisis
has demonstrated that investors have
also encountered difficulty in locating
other investors in order to enforce rights
collectively under the terms of the ABS
transaction, especially those related to
repurchase demands due to breaches of
the representations and warranties.>°
Without an effective means for investors
to communicate with each other,
investors have told us that they are
unable to utilize the contractual rights
provided in the underlying transaction
agreements. To address this concern, we
are requiring as proposed that the
underlying transaction agreements must
include a provision to require that a
request by an investor to communicate
with other investors be included in
ongoing distribution reports filed on
Form 10-D.

(e) Other Shelf Offering Provisions

We are also adopting various other
changes to the procedures and forms
related to shelf offerings substantially as
proposed, with some changes in
response to comments, including:

e Limiting registration of continuous
ABS shelf offerings to ““all or none
offerings.”

58 See Alex Ulam, Investors Try to Use Trustees
as Wedge in Mortgage Put-Back Fight, Am. Banker,
June 24, 2011 (noting that many attempted put-
backs have “flamed out after investor coalitions
failed to get the 25% bondholder votes that pooling
and servicing agreements require for a trustee to be
forced to take action against a mortgage servicer”).
See also Tom Hals & Al Yoon, Mortgage Investors
Zeroing in on Subprime Lender, Thomson Reuters,
May 9, 2011 (noting that gathering the requisite
number of investors needed to demand
accountability for faulty loans pooled into
investments is a “laborious” task).

59 See Katy Burne, Banker’s Latest Bet: Teamwork
on Bonds, Wall St. J., Jan. 22, 2013 (illustrating the
difficulty that investors encounter in attempting to
communicate with one another and noting one
investor’s efforts to locate other RMBS investors by
publishing advertisements in national newspapers).

¢ Eliminating Rule 415(a)(1)(vii) that
provided shelf eligibility to certain
investment-grade mortgage related
securities regardless of the registration
statement form.

e Permitting a pay-as-you-go
registration fee alternative, allowing
ABS issuers to pay registration fees at
the time of filing the preliminary
prospectus, as opposed to paying all
registration fees upfront at the time of
filing the registration statement.

¢ Creating new Forms SF-1 and SF-
3 for ABS issuers that will replace the
usage of current Forms S—1 and S-3 in
order to delineate between ABS filers
and corporate filers and to tailor
requirements for ABS offerings.

¢ Eliminating the ABS investment-
grade exemptive provision in Rule
15c¢2-8(b) so that a broker or dealer will
be required to deliver a preliminary
prospectus at least 48 hours before
sending a confirmation of sale.

e Revising the current practice of
providing a base prospectus and
prospectus supplement for ABS issuers
and instead requiring that a single
prospectus be filed for each takedown
(except that it would be permissible to
highlight material changes from the
preliminary prospectus in a separate
supplement to the preliminary
prospectus).

4. Other Changes to ABS Rules

In addition to the prospectus
disclosure changes and shelf
requirements, we are also adopting
other changes related to ABS. For
example, we are adopting a revision to
the prefunding exception provided in
the definition of ABS, which will
decrease the prefunding limit from 50%
to 25% of the offering proceeds.
Additionally, we are adopting several
changes to Forms 10-D, 10-K and 8-K.

5. Proposed Rules Not Being Adopted
At This Time

We are not adopting at this time,
however, several rules that we proposed
in the 2010 ABS Proposing Release or
the 2011 ABS Re-Proposing Release.
These proposals remain outstanding.
They include:

¢ Requiring issuers to provide the
same disclosure for Rule 144A offering
as required for registered offerings;

e Making the general asset-level
requirements applicable to all asset
classes and asset-class specific
requirements for equipment loans and
leases, student loans, and floorplan
financings;

¢ Requiring grouped-account
disclosure for credit and charge card
ABS;



Federal Register/Vol. 79, No. 185/ Wednesday, September 24, 2014 /Rules and Regulations

57191

e Filing of a waterfall computer
program of the contractual cash flow
provisions of the securities;

e Requiring the transaction
documents, in substantially final form,
be filed by the date the preliminary
prospectus is required to be filed;

e Exempting ABS issuers from
current requirements that the
depositor’s principal accounting officer
or controller sign the registration
statement and in lieu requiring an
executive officer in charge of
securitization sign the registration
statement; and

¢ Revising when pool disclosure must
be updated on Form 8-K.

II. Economic Overview

We are mindful of the economic
consequences and effects, including
costs and benefits, of our rules, and we
discuss them throughout this release
when we explain the new rules that we
are adopting. Further, Section 2(b) of the
Securities Act 89 and Section 3(f) of the
Exchange Act 61 require the
Commission, when engaging in
rulemaking that requires it to consider
whether an action is necessary or
appropriate in the public interest, to
consider, in addition to the protection of
investors, whether the action would
promote efficiency, competition, and
capital formation. In addition, Section
23(a) of the Exchange Act requires the
Commission, when making rules and
regulations under the Exchange Act, to
consider the impact a new rule would
have on competition.62 Section 23(a)(2)
also prohibits the Commission from
adopting any rule that would impose a
burden on competition not necessary or
appropriate in furtherance of the
purposes of the Exchange Act.53

To assess these economic
consequences, we are using as our
baseline the ABS market as it exists at
the end of 2013, including applicable
rules adopted by the Commission but
excluding the rules adopted herein.
Because activity in the ABS market has
changed due to the financial crisis, we
will refer to market statistics that
encompass the pre-crisis period, the
crisis period, and the current period as
appropriate in order to provide a more
comprehensive picture of the ABS
market. To the extent that certain
amendments are mandated by statute,
the economic analysis considers the
consequences and effects that stem from
statutory mandates, as well as those that
are affected by the discretion we

6015 U.S.C. 77b(b).
6115 U.S.C. 78c(f).
6215 U.S.C. 78w(a).
6315 U.S.C. 78w(a)(2).

exercise in implementing the mandates.
We provide a qualitative, and whenever
possible quantitative, discussion of the
costs, benefits, and the effects on
efficiency, competition, and capital
formation of individual rule provisions
in the corresponding sections of the
release. We anticipate, however, that the
elements of the rules will interact with
each other and also with other
regulations to generate combined
economic effects. Thus, it is appropriate
to expand the analysis to include
disparate elements of the rule. While we
make every reasonable attempt to
quantify the economic impact of the
rules that we are adopting, we are
unable to do so for several components
of the new rules due to the lack of
available data.6¢ We also recognize that
several components of the new rules are
designed to change existing market
practices and as a result, existing data
may not provide a basis to fully assess
the rules’ economic impact.
Specifically, the rules’ effects will
depend on how issuers, their investors,
and other parties to the transactions
(e.g., trustees, underwriters, and other
parties that facilitate transactions
between issuers and investors) will
adjust on a long-term basis to these new
rules and the resulting evolving
conditions. The ways in which these
groups could adjust, and the associated
effects, are complex and interrelated
and thus we are unable to predict them
with specificity nor are we able to
quantify them at this time.

The new rules are designed to
improve investor protections and
promote a more efficient asset-backed
market. The new transaction
requirements for shelf eligibility should
encourage ABS issuers to design and
prepare ABS offerings with greater
oversight and care and should
incentivize issuers to provide investors
with accurate and complete information
at the time of the offering. It is these
transactions that are appropriate to be
offered to the public off a shelf without
prior staff review. The new
requirements for more asset-level
information and more time for investors
to review this information will provide
more disclosure and greater
transparency about the underlying
assets. The effect of the increased
disclosure on competition, efficiency,
and capital formation will depend, in
part, on the level of granularity and
standardization of information currently

64 We note the lack of quantitative analysis
provided by commenters about the impact of the
proposals on the market. Some commenters did,
however, provide us with some limited qualitative
descriptions of potential impacts, which we took
into consideration in adopting the final rules.

available and disclosed. The remaining
changes to Regulation AB that we are
adopting are refinements to existing
Regulation AB. We recognize that these
new and amended rules that we are
adopting may