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This section of the FEDERAL REGISTER
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are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0172; Directorate
Identifier 2013-NM-222-AD; Amendment
39-17929; AD 2014-16-05]

RIN 2120-AA64
Airworthiness Directives; Embraer S.A.
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Embraer S.A. Model ER]J 170 airplanes.
This AD was prompted by reports of
“BLEED 1(2) LEAK” messages displayed
on the engine indication and crew alert
system (EICAS), and indirect damage to
components of the electrical wiring
interconnection system (EWIS) in the
engine pylon area. This AD requires
inspecting the EWIS components for
damage, and repair if necessary. This
AD also requires installing pre-cooler
deflectors on the left- and right-hand
pylons, and applying silicone sealant.
We are issuing this AD to prevent
indirect damage to EWIS components
near the engine bleed air pre-coolers,
which could result in a dual engine roll
back to idle and consequent dual engine
power loss and reduced controllability
of the airplane.

DATES: This AD is effective October 2,
2014.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of October 2, 2014.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2014-0172 or in
person at the Docket Management

Facility, U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC.

For service information identified in
this AD, contact Embraer S.A.,
Technical Publications Section (PC
060), Av. Brigadeiro Faria Lima, 2170—
Putim—12227-901 S&o Jose dos
Campos—SP—BRASIL; telephone +55
12 3927-5852 or +55 12 3309-0732; fax
+55 12 3927-7546; email distrib@
embraer.com.br; Internet http://
www.flyembraer.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

FOR FURTHER INFORMATION CONTACT:
Kathrine Rask, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone 425-227-2180;
fax 425-227-1320.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Embraer S.A. Model ER]
170 airplanes. The NPRM published in
the Federal Register on March 28, 2014
(79 FR 17461).

The Agéncia Nacional de Aviacgao
Civil (ANAC), which is the aviation
authority for Brazil, has issued Brazilian
Airworthiness Directive 2013-11-01,
effective November 4, 2013 (referred to
after this as the Mandatory Continuing
Airworthiness Information, or ‘‘the
MCAT”), to correct an unsafe condition
for certain Embraer S.A. Model ER] 170
airplanes. The MCALI states:

This [Brazilian] AD results from reports of
“BLEED 1(2) LEAK” messages being
displayed on the Engine Indication and Crew
Alert system (EICAS) panel, and indirect
damages to components of the Electrical
Wiring Interconnection System (EWIS) on the
engine pilone area, zones 419 and 429,
adjacent to the exhaust flange of the engine
bleed air precooler.

Further investigation has shown that a
leakage on the flange of the precooler
refrigerating air exhaust duct caused the
damage and triggered the message. We are
issuing this [Brazilian] AD to prevent EWIS
components indirect damage, near to engine

bleed air precooler, which could result in a
dual engine roll back to idle and the
consequent dual engine power loss.

Required actions include inspecting
the EWIS components adjacent to the
left- and right-hand pre-cooler for
damage, and repair if necessary;
installing pre-cooler deflectors on the
left- and right-hand pylons, and
applying silicone sealant. You may
examine the MCAI in the AD docket on
the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2014-0172-0002.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (79
FR 17461, March 28, 2014) or on the
determination of the cost to the public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

¢ Are consistent with the intent that
was proposed in the NPRM (79 FR
17461, March 28, 2014) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (79 FR 17461,
March 28, 2014).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance

We estimate that this AD affects 181
airplanes of U.S. registry.

We also estimate that it takes about 6
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts cost about $366 per
product. Based on these figures, we
estimate the cost of the AD on U.S.
operators to be $158,556, or $876 per
product.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,


http://www.regulations.gov/#!docketDetail;D=FAA-2014-0172-0002
http://www.regulations.gov/#!docketDetail;D=FAA-2014-0172-0002
http://www.regulations.gov/#!docketDetail;D=FAA-2014-0172-0002
http://www.regulations.gov/#!docketDetail;D=FAA-2014-0172
http://www.regulations.gov/#!docketDetail;D=FAA-2014-0172
http://www.regulations.gov/#!docketDetail;D=FAA-2014-0172
http://www.flyembraer.com
http://www.flyembraer.com
mailto:distrib@embraer.com.br
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section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. For the reasons
discussed above, I certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0172; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-16-05 Embraer S.A.: Amendment 39—
17929; Docket No. FAA-2014-0172;
Directorate Identifier 2013—-NM-222—-AD.

(a) Effective Date
This AD is effective October 2, 2014.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Embraer S.A. Model
ERJ 170-100 LR, —100 STD, —100 SE, and
—100 SU airplanes; and Model ERJ 170-200
LR, =200 SU, and —200 STD airplanes;
certificated in any category; as identified in
EMBRAER Service Bulletin 170-36—-0019,
dated August 23, 2011.

(d) Subject

Air Transport Association (ATA) of
America Code 36, Pneumatic.

(e) Reason

This AD was prompted by reports of
“BLEED 1(2) LEAK” messages displayed on
the engine indication and crew alert system
(EICAS), and indirect damage to components
of the electrical wiring interconnection
system (EWIS) in the engine pylon area. We
are issuing this AD to prevent indirect
damage to EWIS components near the engine
bleed air pre-coolers, which could result in
a dual engine roll back to idle and
consequent dual engine power loss and
reduced controllability of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions and Compliance Time

Within 8,000 flight cycles or 12,000 flight
hours after the effective date of this AD,
whichever occurs later, do the actions
specified in paragraphs (g)(1), (g)(2), and
(g)(3) of this AD.

(1) Do a general visual inspection of the
EWIS components adjacent to the left- and
right-hand pre-coolers (zones 419 and 429
respectively) for damage, in accordance with
the instructions specified in Subject 20-62—
00, “Requirements for EWIS Components
Inspections and Checks—Maintenance
Practices,” of Chapter 20, “Standard
Practices-Airframe,” of EMBRAER 170/175/
190/195 Standard Wiring Practices Manual
SWPM-1590, Revision 25, dated June 3,
2013. Repair all damage before further flight,
in accordance with the instructions specified

in Subject 20-62-00, ‘“Requirements for
EWIS Components Inspections and Checks—
Maintenance Practices,” of Chapter 20,
“Standard Practices-Airframe,” of EMBRAER
170/175/190/195 Standard Wiring Practices
Manual SWPM-1590, Revision 25, dated
June 3, 2013.

(2) Install a new deflector on the left- and
right-hand pre-cooler exhaust flange, in
accordance with Part I or Part III, as
applicable, of the Accomplishment
Instructions of EMBRAER Service Bulletin
170-36—-0019, dated August 23, 2011.

(3) Apply high temp silicone sealant to the
left- and right-hand pre-cooler, in accordance
with Part IT or IV, as applicable, of the
Accomplishment Instructions of EMBRAER
Service Bulletin 170-36—0019, dated August
23, 2011.

(h) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraph (g)(1) of this AD, if
those actions were performed before the
effective date of this AD using the service
information specified in paragraph (h)(1) or
(h)(2) of this AD.

(1) Subject 20-62-00, “Requirements for
EWIS Components Inspections and Checks—
Maintenance Practices,” of Chapter 20,
“Standard Practices-Airframe,” of EMBRAER
170/175/190/195 Standard Wiring Practices
Manual SWPM-1590, Revision 23, dated
October 8, 2012, which is not incorporated
by reference in this AD.

(2) Subject 20-62-00, “Requirements for
EWIS Components Inspections and Checks—
Maintenance Practices,” of Chapter 20,
“Standard Practices-Airframe,” of EMBRAER
170/175/190/195 Standard Wiring Practices
Manual SWPM-1590, Revision 24, dated
February 18, 2013, which is not incorporated
by reference in this AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Kathrine Rask, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-2180; fax 425-227-1320.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOCG approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer, use these actions if they are
FAA-approved. Corrective actions are
considered FAA-approved if they were
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approved by the State of Design Authority (or
its delegated agent, or the DAH with a State
of Design Authority’s design organization
approval, as applicable). You are required to
ensure the product is airworthy before it is
returned to service.

(j) Related Information

(1) For more information about this AD,
contact Kathrine Rask, Aerospace Engineer,
International Branch, ANM—116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-2180; fax 425-227—-1320.

(2) Service information identified in this
AD that is not incorporated by reference may
be viewed at the addresses specified in
paragraphs (k)(3) and (k)(4) of this AD.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) EMBRAER Service Bulletin 170-36—
0019, dated August 23, 2011.

(ii) Subject 20-62—-00, “Requirements for
EWIS Components Inspections and Checks—
Maintenance Practices” of Chapter 20,
“Standard Practices-Airframe,” of EMBRAER
170/175/190/195 Standard Wiring Practices
Manual SWPM-1590, Revision 25, dated
June 3, 2013. (Page 1 of Subject 20-62-00 is
dated February 18, 2013; page 2 is dated June
2, 2011; and page 3/4 is dated October 6,
2011. The page date shown on the List of
Effective Pages for page 4 of Subject 20-62—
00 is March 12, 2009; the correct date for
page 4 (page ““3/4”) of this subject is October
6, 2011.)

(3) For service information identified in
this AD, contact Embraer S.A., Technical
Publications Section (PC 060), Av. Brigadeiro
Faria Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—BRASIL; telephone
+55 12 3927-5852 or +55 12 3309—-0732; fax
+55 12 3927-7546; email
distrib@embraer.com.br; Internet http://
www.flyembraer.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on July 14,
2014.

Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014-18674 Filed 8-27—14; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0145; Directorate
Identifier 2013—NM-183-AD; Amendment
39-17945; AD 2014-16-21]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Dassault Aviation Model FALCON 7X
airplanes. This AD was prompted by
reports that the pintle pins installed on
a certain number of airplanes may be
incorrectly protected against corrosion.
This AD requires replacing certain
pintle pins on the left- and right-hand
main landing gear (MLG) with a
serviceable part. We are issuing this AD
to detect and correct pintle pins that
have been incorrectly corrosion-
protected, which could cause the pintle
pins to shear under normal load and
lead to the collapse of the MLG during
take-off or landing.

DATES: This AD becomes effective
October 2, 2014.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 2, 2014.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2014-0145 or in
person at the Docket Management
Facility, U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC.

For service information identified in
this AD, contact Dassault Falcon Jet,
P.O. Box 2000, South Hackensack, NJ
07606; telephone 201-440-6700;
Internet http://www.dassaultfalcon.com.
You may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM 116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA

98057-3356; telephone 425-227-1137;
fax 425-227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all Dassault Aviation Model
FALCON 7X airplanes. The NPRM
published in the Federal Register on
March 25, 2014 (79 FR 16239). The
NPRM was prompted by reports that the
pintle pins installed on a certain
number of airplanes may be incorrectly
protected against corrosion. The NPRM
proposed to require replacing certain
pintle pins on the left- and right-hand
main landing gear (MLG) with a
serviceable part. We are issuing this AD
to detect and correct pintle pins that
have been incorrectly corrosion-
protected, which could cause the pintle
pins to shear under normal load and
lead to the collapse of the MLG during
take-off or landing.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2013-0162,
dated July 24, 2013 (referred to after this
as the Mandatory Continuing
Airworthiness Information, or “the
MCATI”), to correct an unsafe condition
all Dassault Aviation Model FALCON
7X airplanes. The MCALI states:

Messier-Bugatti-Dowty, the manufacturer
of the landing gears of the Falcon 7X
aeroplanes, has advised that pintle pins Part
Number (P/N) 55-2355007—-01 being installed
on a certain number of aeroplanes may be
incorrectly protected against corrosion. These
pins are designed to shear in case of
excessive loads on the main landing gears so
that structural damage would be contained
after a landing gear collapse. The cadmium-
coating inside the bore of suspect pins may
not be compliant to the original thickness
specifications. Inspection of a few removed
parts in service revealed that traces of limited
corrosion can be found on an unstressed area
of the pins. Messier-Bugatti-Dowty identified
a list of potentially affected pintle pins and
subsequently, Dassault Aviation identified on
which aeroplanes those pintle pins were
installed.

This condition, if not corrected, may lead
to corrosion of the pins and ultimately cause
them to shear under normal load. This could
result in landing gear collapse during take-off
or landing.

To address this condition, Dassault
Aviation, with the support of Messier-
Bugatti-Dowty, developed Service Bulletin
(SB) F7X~-182 to provide instructions for
removal of potentially affected pintle pins
and replacement with serviceable parts.

For the reasons described above, this
[EASA] AD requires replacement of pintle
pins on affected airplanes. This [EASA] AD
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also prohibits installation of a potentially
affected part on an aeroplane.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2014-0145-
0002.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (79
FR 16239, March 25, 2014) or on the
determination of the cost to the public.

“Contacting the Manufacturer”
Paragraph in This AD

Since late 2006, we have included a
standard paragraph titled “Airworthy
Product” in all MCAI ADs in which the
FAA develops an AD based on a foreign
authority’s AD.

The MCALI or referenced service
information in an FAA AD often directs
the owner/operator to contact the
manufacturer for corrective actions,
such as a repair. Briefly, the Airworthy
Product paragraph allowed owners/
operators to use corrective actions
provided by the manufacturer if those
actions were FAA-approved. In
addition, the paragraph stated that any
actions approved by the State of Design
Authority (or its delegated agent) are
considered to be FAA-approved.

In the NPRM (79 FR 16239, March 25,
2014), we proposed to prevent the use
of repairs that were not specifically
developed to correct the unsafe
condition, by requiring that the repair
approval provided by the State of
Design Authority or its delegated agent
specifically refer to this FAA AD. This
change was intended to clarify the
method of compliance and to provide
operators with better visibility of repairs
that are specifically developed and
approved to correct the unsafe
condition. In addition, we proposed to
change the phrase “its delegated agent”
to include a design approval holder
(DAH) with State of Design Authority
design organization approval (DOA), as
applicable, to refer to a DAH authorized
to approve required repairs for the
proposed AD.

No comments were provided to the
NPRM (79 FR 16239, March 25, 2014)
about these proposed changes. However,
a comment was provided for an NPRM
having Directorate Identifier 2012—-NM—
101-AD (78 FR 78285, December 26,
2013). The commenter stated the
following: “The proposed wording,
being specific to repairs, eliminates the
interpretation that Airbus messages are
acceptable for approving minor
deviations (corrective actions) needed

during accomplishment of an AD
mandated Airbus service bulletin.”

This comment has made the FAA
aware that some operators have
misunderstood or misinterpreted the
Airworthy Product paragraph to allow
the owner/operator to use messages
provided by the manufacturer as
approval of deviations during the
accomplishment of an AD-mandated
action. The Airworthy Product
paragraph does not approve messages or
other information provided by the
manufacturer for deviations to the
requirements of the AD-mandated
actions. The Airworthy Product
paragraph only addresses the
requirement to contact the manufacturer
for corrective actions for the identified
unsafe condition and does not cover
deviations from other AD requirements.
However, deviations to AD-required
actions are addressed in 14 CFR 39.17,
and anyone may request the approval
for an alternative method of compliance
to the AD-required actions using the
procedures found in 14 CFR 39.19.

To address this misunderstanding and
misinterpretation of the Airworthy
Product paragraph, we have changed the
paragraph and retitled it ““Contacting the
Manufacturer.” This paragraph now
clarifies that for any requirement in this
AD to obtain corrective actions from a
manufacturer, the actions must be
accomplished using a method approved
by the FAA, the European Aviation
Safety Agency (EASA), or Dassault
Aviation’s EASA Design Organization
Approval (DOA).

The Contacting the Manufacturer
paragraph also clarifies that, if approved
by the DOA, the approval must include
the DOA-authorized signature. The DOA
signature indicates that the data and
information contained in the document
are EASA-approved, which is also FAA-
approved. Messages and other
information provided by the
manufacturer that do not contain the
DOA-authorized signature approval are
not EASA-approved, unless EASA
directly approves the manufacturer’s
message or other information.

This clarification does not remove
flexibility previously afforded by the
Airworthy Product paragraph.
Consistent with long-standing FAA
policy, such flexibility was never
intended for required actions. This is
also consistent with the
recommendation of the Airworthiness
Directive Implementation Aviation
Rulemaking Committee to increase
flexibility in complying with ADs by
identifying those actions in
manufacturers’ service instructions that
are “Required for Compliance” with
ADs. We continue to work with

manufacturers to implement this
recommendation. But once we
determine that an action is required, any
deviation from the requirement must be
approved as an alternative method of
compliance.

Other commenters to the NPRM
having Directorate Identifier 2012—-NM—
101-AD (78 FR 78285, December 26,
2013) pointed out that in many cases the
foreign manufacturer’s service bulletin
and the foreign authority’s MCAI might
have been issued some time before the
FAA AD. Therefore, the DOA might
have provided U.S. operators with an
approved repair, developed with full
awareness of the unsafe condition,
before the FAA AD is issued. Under
these circumstances, to comply with the
FAA AD, the operator would be
required to go back to the
manufacturer’s DOA and obtain a new
approval document, adding time and
expense to the compliance process with
no safety benefit.

Based on these comments, we
removed the requirement that the DAH-
provided repair specifically refer to this
AD. Before adopting such a
requirement, the FAA will coordinate
with affected DAHs and verify they are
prepared to implement means to ensure
that their repair approvals consider the
unsafe condition addressed in this AD.
Any such requirements will be adopted
through the normal AD rulemaking
process, including notice-and-comment
procedures, when appropriate.

We also have decided not to include
a generic reference to either the
“delegated agent” or “DAH with State of
Design Authority design organization
approval,” but instead we have
provided the specific delegation
approval granted by the State of Design
Authority for the DAH throughout this
AD.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (79 FR
16239, March 25, 2014) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (79 FR 16239,
March 25, 2014).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.
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Costs of Compliance

We estimate that this AD affects 42
airplanes of U.S. registry.

We also estimate that it will take
about 20 work-hours per product to
comply with the basic requirements of
this AD. The average labor rate is $85
per work-hour. Required parts will cost
about $17,000 per product. Based on
these figures, we estimate the cost of
this AD on U.S. operators to be
$785,400, or $18,700 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator.

“Subtitle VII: Aviation Programs,”
describes in more detail the scope of the
Agency’s authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2014-0145; or in
person at the Docket Management

Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
AD, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
800—647-5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-16-21 Dassault Aviation:
Amendment 39-17945. Docket No.
FAA-2014-0145; Directorate Identifier
2013-NM-183-AD.

(a) Effective Date

This AD becomes effective October 2, 2014.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all Dassault Aviation

Model FALCON 7X airplanes, certificated in
any category.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Main Landing Gear.

(e) Reason

This AD was prompted by reports that the
pintle pins installed on a certain number of
airplanes may be incorrectly protected
against corrosion. We are issuing this AD to
detect and correct pintle pins that have been
incorrectly corrosion-protected, which could
cause the pintle pins to shear under normal
load and lead to the collapse of the MLG
during take-off or landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Replacement

For airplanes having serial numbers 4
through 6 inclusive; 9, 12, 19, 21 through 25
inclusive; 29, 32, 33, 37, 39 through 42
inclusive; 45, 49 through 53 inclusive; 55, 56,

62, 63, 65, 67 through 69 inclusive; and 81,
82, 84, and 120: Within 2 months after the
effective date of this AD, replace the pintle
pins having part number (P/N) 55-2355007—
01 on the left- and right-hand MLG with a
serviceable part, in accordance with the
Accomplishment Instructions of Dassault
Aviation Service Bulletin 7X-182, Revision
4, also referred to as 182—R4, dated July 18,
2013.

(h) Parts Installation Prohibition

As of the effective date of this AD, no
person may install a pintle pin having P/N
55-2355007—-01, with the following serial
numbers, on any airplane: EXC-0001, EXC—
0003, EXC-0008, EXC-0009, EXC-0010,
EXC-0015, EXC-0017, EXC-0018, EXC-
0019, EXC-0020, EXC-0022, EXC-0023,
EXC-0024, EXC-0025, EXC-0026, EXC—
0027, EXC-0029, EXC-0030, EXC-0031,
EXC-0033, EXC-0037, EXC-0038, EXC—
0040, EXC-0041, EXC-0043, EXC-0044,
EXC-0045, EXC-0046, EXC-0047, EXC—
0050, EXC-0051, EXC-0052, EXC-0053,
EXC-0054, EXC-0057, EXC-0059, EXC—-
0060, EXC-0061, EXC-0062, EXC-0063,
EXC-0064, EXC-0065, EXC-0067, EXC—
0069, EXC-0072, EXC-0074, EXC-0075,
EXC-0076, EXC-0077, EXC-0078, EXC—
0084, EXC-0091, EXC-0092, EXC-0093,
EXC-0096, EXC-0098, EXC-0099, EXC-
0101, EXC-0102, EXC-0103, EXC-0106,
EXC-0107, EXC-0108, EXC-0109, EXC—
0110, EXC-0111, EXC-0114, EXC-0115,
EXC-0117, EXC-0119, EXC-0120, EXC-
0121, EXC-0122, EXC-0123, EXC-0124,
EXC-0125, EXC-0126, EXC-0127, EXC—
0128, EXC-0129, EXC-0130, EXC-0131,
EXC-0132, EXC-0133, EXC-0134, EXC-
0135, EXC-0136, EXC-0137, EXC-0138,
EXC-0139, EXC-0143, EXC-0144, EXC-
0147, EXC-0148, EXC-0149, EXC-0150,
EXC-0152, EXC-0153, EXC-0154, EXC—
0155, EXC-0158, EXC-0162, EXC-0163,
EXC-0164, EXC-0167, EXC-0168, EXC—
0170, EXC-0172, EXC-0173, EXC-0175,
EXC-0177, EXC-0178, EXC-0183, EXC-
0184, EXC-0190, EXC-0192, EXC-0193,
EXC-0194, EXC-0197, or EXC-0198.

(i) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraph (g) of this AD, if those
actions were performed before the effective
date of this AD using the following service
information. This service information is not
incorporated by reference in this AD.

(1) Dassault Aviation Service Bulletin 7X—
182, also referred to as 182, dated December
17, 2010.

(2) Dassault Aviation Service Bulletin 7X—
182, Revision 1, also referred to as 182-R1,
dated December 7, 2011.

(3) Dassault Aviation Service Bulletin 7X—
182, Revision 2, also referred to as 182-R2,
dated June 1, 2012.

(4) Dassault Aviation Service Bulletin 7X—
182, Revision 3, also referred to as 182—-R3,
dated February 26, 2013.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
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Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1137; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOG approval letter
must specifically reference this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Branch, ANM—
116, Transport Airplane Directorate, FAA; or
the European Aviation Safety Agency
(EASA); or Dassault Aviation’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2013-0162, dated
July 24, 2013, for related information. This
MCAI may be found in the AD docket on the
Internet at http://www.regulations.gov/
#!documentDetail;D=FAA-2014-0145-0002.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (1)(3) and (1)(4) of this AD.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Dassault Aviation Service Bulletin 7X—
182, Revision 4, also referred to as 182—-R4,
dated July 18, 2013.

(ii) Reserved.

(3) For service information identified in
this AD, contact Dassault Falcon Jet, P.O. Box
2000, South Hackensack, NJ 07606;
telephone 201-440-6700; Internet http://
www.dassaultfalcon.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on August
4, 2014.

Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014-19547 Filed 8-27-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2013-1026; Directorate
Identifier 2012—-NM-173-AD; Amendment
39-17942; AD 2014-16-18]

RIN 2120-AA64

Airworthiness Directives; BAE
Systems (Operations) Limited
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all BAE
Systems (Operations) Limited Model
BAe 146 series airplanes and Model
Avro 146-R] series airplanes. This AD
was prompted by reports of cracking of
the main fitting of the nose landing gear
(NLG). This AD requires revising the
maintenance program by incorporating a
new safe-life limitation for the NLG
main fitting. We are issuing this AD to
prevent collapse of the NLG, which
could lead to degradation of direction
control on the ground or an un-
commanded turn to the left, and a
consequent loss of control of the
airplane on the ground, possibly
resulting in damage to the airplane and
injury to occupants.

DATES: This AD becomes effective
October 2, 2014.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of October 2, 2014.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2013-1026; or in
person at the Docket Management
Facility, U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC.

For service information identified in
this AD, contact BAE Systems
(Operations) Limited, Customer
Information Department, Prestwick
International Airport, Ayrshire, KA9

2RW, Scotland, United Kingdom;
telephone +44 1292 675207; fax +44
1292 675704; email RApublications@
baesystems.com; Internet http://
www.baesystems.com/Businesses/
RegionalAircraft/index.htm. You may
view this referenced service information
at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057—-3356; telephone 425-227-1175;
fax 425-227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all BAE Systems (Operations)
Limited Model BAe 146 series airplanes
and Model Avro 146-R] series airplanes.
The NPRM published in the Federal
Register on December 11, 2013 (78 FR
75289). The NPRM was prompted by
reports of cracking of the main fitting of
the nose landing gear (NLG). The NPRM
proposed to require revising the
maintenance program by incorporating a
new safe-life limitation for the NLG
main fitting. We are issuing this AD to
prevent collapse of the NLG, which
could lead to degradation of direction
control on the ground or an un-
commanded turn to the left, and a
consequent loss of control of the
airplane on the ground, possibly
resulting in damage to the airplane and
injury to occupants.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2012—0191R1,
dated November 6, 2012 (referred to
after this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCATI”), to correct an unsafe condition
for the specified products. The MCAI
states:

Several occurrences of the aeroplane’s
Nose Landing Gear (NLG) Main Fitting
cracking have been reported. Subsequently in
different cases, NLG Main Fitting crack lead
to collapsed NLG, locked NLG steering and
an aeroplane’s un-commanded steering to the
left.

Cracks in the NLG Bell Housing are not
detectable with the NLG fitted to the
aeroplane and are difficult to detect during
overhaul without substantial disassembly of
the gear.

This condition, if not corrected, could lead
to degradation of directional control on the
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ground or an un-commanded turn to the left
and a consequent loss of control of the
aeroplane on the ground, possibly resulting
in damage to the aeroplane and injury to
occupants.

Prompted by these findings, BAE Systems
(Operations) Ltd issued Inspection Service
Bulletin (ISB) 32—-186 (hereafter referred to as
the ISB) to introduce a new safe life of 16,000
flight cycles (FC) for certain NLG main
fittings, having a Part Number (P/N) as
identified in Paragraph 1A, tables 1, 2 and 3
of the ISB.

To correct this unsafe condition, EASA
issued AD 2012-0191R1 to require
implementation of the new safe-life
limitation for the affected NLG main fittings
and replacement of fittings that have already
exceeded the new limit.

Since that [EASA] AD was issued, it was
found that clarification is necessary regarding
the existing NLG main fitting life limits.
Consequently, this [EASA] AD is revised by
adding a Note to clarify that the current life
limits, as specified in the applicable Aircraft
Maintenance Manual (AMM), remain valid
and should be applied, pending compliance
with this AD.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2013-1026-
0002.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (78
FR 75289, December 11, 2013) or on the
determination of the cost to the public.

“Contacting the Manufacturer”
Paragraph in This AD

Since late 2006, we have included a
standard paragraph titled ““Airworthy
Product” in all MCAI ADs in which the
FAA develops an AD based on a foreign
authority’s AD.

The MCAI or referenced service
information in an FAA AD often directs
the owner/operator to contact the
manufacturer for corrective actions,
such as a repair. Briefly, the Airworthy
Product paragraph allowed owners/
operators to use corrective actions
provided by the manufacturer if those
actions were FAA-approved. In
addition, the paragraph stated that any
actions approved by the State of Design
Authority (or its delegated agent) are
considered to be FAA-approved.

In the NPRM (78 FR 75289, December
11, 2013), we proposed to prevent the
use of repairs that were not specifically
developed to correct the unsafe
condition, by requiring that the repair
approval provided by the State of
Design Authority or its delegated agent
specifically refer to this FAA AD. This
change was intended to clarify the
method of compliance and to provide

operators with better visibility of repairs
that are specifically developed and
approved to correct the unsafe
condition. In addition, we proposed to
change the phrase “its delegated agent”
to include a design approval holder
(DAH) with State of Design Authority
design organization approval (DOA), as
applicable, to refer to a DAH authorized
to approve required repairs for the
proposed AD.

No comments were provided to the
NPRM (78 FR 75289, December 11,
2013) about these proposed changes.
However, a comment was provided for
an NPRM having Directorate Identifier
2012-NM-101-AD (78 FR 78285,
December 26, 2013). The commenter
stated the following: “The proposed
wording, being specific to repairs,
eliminates the interpretation that Airbus
messages are acceptable for approving
minor deviations (corrective actions)
needed during accomplishment of an
AD mandated Airbus service bulletin.”

This comment has made the FAA
aware that some operators have
misunderstood or misinterpreted the
Airworthy Product paragraph to allow
the owner/operator to use messages
provided by the manufacturer as
approval of deviations during the
accomplishment of an AD-mandated
action. The Airworthy Product
paragraph does not approve messages or
other information provided by the
manufacturer for deviations to the
requirements of the AD-mandated
actions. The Airworthy Product
paragraph only addresses the
requirement to contact the manufacturer
for corrective actions for the identified
unsafe condition and does not cover
deviations from other AD requirements.
However, deviations to AD-required
actions are addressed in 14 CFR 39.17,
and anyone may request the approval
for an alternative method of compliance
to the AD-required actions using the
procedures found in 14 CFR 39.19.

To address this misunderstanding and
misinterpretation of the Airworthy
Product paragraph, we have changed the
paragraph and retitled it “Contacting the
Manufacturer.” This paragraph now
clarifies that for any requirement in this
AD to obtain corrective actions from a
manufacturer, the actions must be
accomplished using a method approved
by the FAA, the European Aviation
Safety Agency (EASA), or BAE Systems
(Operations) Limited’s EASA Design
Organization Approval (DOA).

The Contacting the Manufacturer
paragraph also clarifies that, if approved
by the DOA, the approval must include
the DOA-authorized signature. The DOA
signature indicates that the data and
information contained in the document

are EASA-approved, which is also FAA-
approved. Messages and other
information provided by the
manufacturer that do not contain the
DOA-authorized signature approval are
not EASA-approved, unless EASA
directly approves the manufacturer’s
message or other information.

This clarification does not remove
flexibility previously afforded by the
Airworthy Product paragraph.
Consistent with long-standing FAA
policy, such flexibility was never
intended for required actions. This is
also consistent with the
recommendation of the Airworthiness
Directive Implementation Aviation
Rulemaking Committee to increase
flexibility in complying with ADs by
identifying those actions in
manufacturers’ service instructions that
are “Required for Compliance” with
ADs. We continue to work with
manufacturers to implement this
recommendation. But once we
determine that an action is required, any
deviation from the requirement must be
approved as an alternative method of
compliance.

Other commenters to the NPRM
having Directorate Identifier 2012—-NM—
101-AD (78 FR 78285, December 26,
2013) pointed out that in many cases the
foreign manufacturer’s service bulletin
and the foreign authority’s MCAI might
have been issued some time before the
FAA AD. Therefore, the DOA might
have provided U.S. operators with an
approved repair, developed with full
awareness of the unsafe condition,
before the FAA AD is issued. Under
these circumstances, to comply with the
FAA AD, the operator would be
required to go back to the
manufacturer’s DOA and obtain a new
approval document, adding time and
expense to the compliance process with
no safety benefit.

Based on these comments, we
removed the requirement that the DAH-
provided repair specifically refer to this
AD. Before adopting such a
requirement, the FAA will coordinate
with affected DAHs and verify they are
prepared to implement means to ensure
that their repair approvals consider the
unsafe condition addressed in this AD.
Any such requirements will be adopted
through the normal AD rulemaking
process, including notice-and-comment
procedures, when appropriate.

We also have decided not to include
a generic reference to either the
“delegated agent” or “DAH with State of
Design Authority design organization
approval,” but instead we have
provided the specific delegation
approval granted by the State of Design
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Authority for the DAH throughout this
AD.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
75289, December 11, 2013) for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 75289,
December 11, 2013).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance

We estimate that this AD affects 4
airplanes of U.S. registry.

We also estimate that it will take
about 1 work-hour per product to
comply with the basic requirements of
this AD. The average labor rate is $85
per work-hour. Required parts will cost
about $0 per product. Based on these
figures, we estimate the cost of this AD
on U.S. operators to be $340, or $85 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between

the national government and the States,
or on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2013-1026; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
AD, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2014-16-18 BAE Systems (Operations)
Limited: Amendment 39-17942. Docket
No. FAA-2013-1026; Directorate
Identifier 2012-NM-173-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective October 2, 2014.
(b) Affected ADs

None.
(c) Applicability

This AD applies to all BAE Systems
(Operations) Limited Model BAe 146—100A,

—200A, and —300A airplanes; and Model
Avro 146-RJ70A, 146-RJ85A, and 146—

RJ100A airplanes; certificated in any
category; all models, all serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing Gear.

(e) Reason

This AD was prompted by reports of
cracking of the main fitting of the nose
landing gear (NLG). We are issuing this AD
to prevent collapse of the NLG, which could
lead to degradation of direction control on
the ground or an un-commanded turn to the
left and a consequent loss of control of the
airplane on the ground, possibly resulting in
damage to the airplane and injury to
occupants.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Revision of Maintenance or Inspection
Program

Within 30 days after the effective date of
this AD: Revise the maintenance or
inspection program to incorporate a new
safe-life limitation of the NLG main fitting, as
specified by Subject 05-10-15, Aircraft
Equipment Airworthiness Limitations, of
Section 05-10, Time Limits, of Chapter 05,
Time Limits/Maintenance Checks, of the BAE
Systems (Operations) Limited BAe 146
Series/Avro 146-R] Series Aircraft
Maintenance Manual, Revision 108, dated
September 14, 2012. Comply with all
applicable instructions and airworthiness
limitations included in Subject 05-10-15,
Aircraft Equipment Airworthiness
Limitations, of Section 05-10, Time Limits,
of Chapter 05, Time Limits/Maintenance
Checks, of the BAE Systems (Operations)
Limited BAe 146 Series/Avro 146—R] Series
Aircraft Maintenance Manual, Revision 108,
dated September 14, 2012. The initial
compliance times for doing the actions is at
the applicable times specified in Subject 05—
10-15, Aircraft Equipment Airworthiness
Limitations, of Section 05-10, Time Limits,
of Chapter 05, Time Limits/Maintenance
Checks, of the BAE Systems (Operations)
Limited BAe 146 Series/Avro 146—R] Series
Aircraft Maintenance Manual, Revision 108,
dated September 14, 2012, or within 30 days
after the effective date of this AD, whichever
is later.

(h) No Alternative Actions, Intervals, and/or
Critical Design Configuration Control
Limitations (CDCCLs)

After accomplishing the revision required
by paragraph (g) of this AD, no alternative
actions (e.g., inspections), intervals, or
CDCCLs may be used unless the actions,
intervals, or CDCCLs are approved as an
alternative method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (j)(1) of this AD.

(i) Parts Installation Limitation

As of the effective date of this AD, no
person may install an NLG main fitting,
having a part number identified in paragraph
1.A., Tables 1., 2., and 3. of BAE Systems
(Operations) Limited Inspection Service
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Bulletin ISB.32-186, dated April 12, 2012,
unless in compliance with the requirements
of this AD.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Todd Thompson, Aerospace Engineer,
International Branch, ANM—-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1175; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOC approval letter
must specifically reference this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Branch, ANM—
116, Transport Airplane Directorate, FAA; or
the European Aviation Safety Agency
(EASA); or BAE Systems (Operations)
Limited’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(k) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) European
Aviation Safety Agency (EASA)
Airworthiness Directive 2012—-0191R1, dated
November 6, 2012, for related information.
This MCAI may be found in the AD docket
on the Internet at http://
www.regulations.gov/
#!documentDetail,D=FAA-2013-1026-0002.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.32-186,
dated April 12, 2012.

(ii) Subject 05—10-15, Aircraft Equipment
Airworthiness Limitations, of Section 05-10,
Time Limits, of Chapter 05, Time Limits/
Maintenance Checks, of the BAE Systems
BAe 146 Series/AVRO 146-R] Series Aircraft
Maintenance Manual, Revision 108, dated
September 15, 2012. The revision level and
date of this document are identified on only
page 1 of the Letter of Transmittal.

(3) For service information identified in
this AD, contact BAE Systems (Operations)
Limited, Customer Information Department,
Prestwick International Airport, Ayrshire,
KA9 2RW, Scotland, United Kingdom;
telephone +44 1292 675207; fax +44 1292
675704; email RApublications@
baesystems.com; Internet http://
www.baesystems.com/Businesses/
RegionalAircraft/index.htm.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on August
4, 2014.
Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014-19262 Filed 8-27-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0588; Directorate
Identifier 2014—NM-150-AD; Amendment
39-17963; AD 2014-17-10]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Airbus Model A318, A319, A320, and
A321 series airplanes. This AD requires
repetitive on-ground power cycles
(resets) of the Transponder, Terrain and
Traffic Collision Avoidance System
(T3CAS). This AD was prompted by
reports of spurious terrain ahead
warning system (TAWS) alerts during
approach and takeoff. We are issuing
this AD to prevent spurious TAWS
alerts, which could increase flightcrew
workload during critical landing or
takeoff phases, and result in reduced
control of the airplane.
DATES: This AD becomes effective
September 12, 2014.

The Director of the Federal Register
approved the incorporation by reference

of a certain publication listed in this AD
as of September 12, 2014.

We must receive comments on this
AD by October 14, 2014.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: 202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Airbus, Airworthiness
Office—EIAS, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5
61 93 44 51; email account.airworth-
eas@airbus.com; Internet http://
www.airbus.com. You may view this
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0588; or in person at the Docket
Operations office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800—647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone 425-227-1405;
fax 425-227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
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Community, has issued EASA
Airworthiness Directive 2014—-0174,
dated July 23, 2014 (referred to after this
as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCATI”), to correct an unsafe condition
on all Airbus Model A318, A319, A320,
and A321 series airplanes. The MCAI
states:

Following two cases of spurious Terrain
Ahead Warning System (TAWS) alert during
approach and take off in Geneva, the
concerned Transponder, Terrain and Traffic
Collision Avoidance System (T3CAS) was
sent to ACSS, the manufacturer of the
affected equipment, for investigation. The
results of a laboratory investigation indicated
that an internal frozen position anomaly
occurs when T3CAS is constantly powered
for more than 149 hours. The origin for this
defect was identified as a counter limitation,
which is identified as a purely T3CAS
software misbehavior and is not self-
detected. Only T3CAS units having Part
Number (P/N) 9005000—10000 (software
Standard 1.0), P/N 9005000-10101 (Standard
1.1), and P/N 9005000-10202 (Standard 1.2)
are affected by this software error.

This condition, if not corrected, could lead
to spurious TAWS alerts which could
increase flight crew workload during critical
landing or take off phases, possibly resulting
in reduced control of the aeroplane.

Prompted by these reports, Airbus issued
Alert Operators Transmission (AOT)
A34N004-13 to provide instructions to reset
the T3CAS.

For the reasons described above, this
[EASA] AD requires repetitive on ground
power cycles (resets) of the T3CAS unit.

You may examine the MCAI on the
Internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2014-0588.

Relevant Service Information

Airbus has issued Alert Operators
Transmission A34N004—13, Revision
01, dated March 19, 2014. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCALI

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs.

Differences Between This AD and the
MCALI or Service Information

The MCAI requires revising the
airplane maintenance program to
incorporate the T3CAS on-ground
power cycle instructions. EASA did not
provide adequate details for this
maintenance program revision; this
requirement is therefore not included in
this FAA AD.

The MCAI specifies a provision for
installing a version (part number) of a
T3CAS that is approved after the
effective date of the EASA AD as a
terminating action for the repetitive on-
ground power cycles. Although this
FAA AD does not include that
provision, any person may request
approval of an alternative method of
compliance (AMOC) under the
provisions of paragraph (j)(1) of this AD.

“Contacting the Manufacturer”
Paragraph in This AD

Since late 2006, we have included a
standard paragraph titled “Airworthy
Product” in all MCAI ADs in which the
FAA develops an AD based on a foreign
authority’s AD.

The MCALI or referenced service
information in an FAA AD often directs
the owner/operator to contact the
manufacturer for corrective actions,
such as a repair. Briefly, the Airworthy
Product paragraph allowed owners/
operators to use corrective actions
provided by the manufacturer if those
actions were FAA-approved. In
addition, the paragraph stated that any
actions approved by the State of Design
Authority (or its delegated agent) are
considered to be FAA-approved.

In an NPRM having Directorate
Identifier 2012-NM-101-AD (78 FR
78285, December 26, 2013), we
proposed to prevent the use of repairs
that were not specifically developed to
correct the unsafe condition, by
requiring that the repair approval
provided by the State of Design
Authority or its delegated agent
specifically refer to the FAA AD. This
change was intended to clarify the
method of compliance and to provide
operators with better visibility of repairs
that are specifically developed and
approved to correct the unsafe
condition. In addition, we proposed to
change the phrase “its delegated agent”
to include a design approval holder
(DAH) with State of Design Authority
design organization approval (DOA), as
applicable, to refer to a DAH authorized
to approve required repairs for the
proposed AD.

One commenter to the NPRM having
Directorate Identifier 2012-NM-101-AD
(78 FR 78285, December 26, 2013) stated

the following: “The proposed wording,
being specific to repairs, eliminates the
interpretation that Airbus messages are
acceptable for approving minor
deviations (corrective actions) needed
during accomplishment of an AD
mandated Airbus service bulletin.”

This comment has made the FAA
aware that some operators have
misunderstood or misinterpreted the
Airworthy Product paragraph to allow
the owner/operator to use messages
provided by the manufacturer as
approval of deviations during the
accomplishment of an AD-mandated
action. The Airworthy Product
paragraph does not approve messages or
other information provided by the
manufacturer for deviations to the
requirements of the AD-mandated
actions. The Airworthy Product
paragraph only addresses the
requirement to contact the manufacturer
for corrective actions for the identified
unsafe condition and does not cover
deviations from other AD requirements.
However, deviations to AD-required
actions are addressed in 14 CFR 39.17,
and anyone may request the approval
for an alternative method of compliance
to the AD-required actions using the
procedures found in 14 CFR 39.19.

To address this misunderstanding and
misinterpretation of the Airworthy
Product paragraph, we have changed the
paragraph and retitled it “Contacting the
Manufacturer.” This paragraph now
clarifies that for any requirement in this
AD to obtain corrective actions from a
manufacturer, the actions must be
accomplished using a method approved
by the FAA, the European Aviation
Safety Agency (EASA), or Airbus’s
EASA DOA.

The Contacting the Manufacturer
paragraph also clarifies that, if approved
by the DOA, the approval must include
the DOA-authorized signature. The DOA
signature indicates that the data and
information contained in the document
are EASA-approved, which is also FAA-
approved. Messages and other
information provided by the
manufacturer that do not contain the
DOA-authorized signature approval are
not EASA-approved, unless EASA
directly approves the manufacturer’s
message or other information.

This clarification does not remove
flexibility previously afforded by the
Airworthy Product paragraph.
Consistent with long-standing FAA
policy, such flexibility was never
intended for required actions. This is
also consistent with the
recommendation of the Airworthiness
Directive Implementation Aviation
Rulemaking Committee to increase
flexibility in complying with ADs by
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identifying those actions in
manufacturers’ service instructions that
are ‘Required for Compliance” with
ADs. We continue to work with
manufacturers to implement this
recommendation. But once we
determine that an action is required, any
deviation from the requirement must be
approved as an alternative method of
compliance.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because spurious TAWS alerts
could increase flightcrew workload
during critical landing or take off
phases, and result in reduced control of
the airplane. Therefore, we determined
that notice and opportunity for public
comment before issuing this AD are
impracticable and that good cause exists
for making this amendment effective in
fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2014—0588;
Directorate Identifier 2014-NM—-150—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD based on those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 855
airplanes of U.S. registry. We also
estimate that it will take about 1 work-
hour per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $0 per
product. Based on these figures, we
estimate the cost of this AD on U.S.
operators to be $72,675, or $85 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-17-10 Airbus: Amendment 39-17963.
Docket No. FAA-2014-0588; Directorate
Identifier 2014—-NM-150—-AD.

(a) Effective Date

This AD becomes effective September 12,
2014.

(b) Affected ADs

None.
(c) Applicability

This AD applies to all Airbus airplanes,
certificated in any category, identified in
paragraphs (c)(1) through (c)(4) of this AD.

(1) Model A318-111, -112, —121, and —122
airplanes.

(2) Model A319-111, -112, -113, —114,
—115,-131, —132, and —133 airplanes.

(3) Model A320-211, -212, —214, —231,
—232, and —233 airplanes.

(4) Model A321-111, -112, 131, —211,
—212,-213,-231, and —232 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 34, Navigation.

(e) Reason

This AD was prompted by reports of
spurious terrain ahead warning system
(TAWS) alerts during approach and takeoff.
We are issuing this AD to prevent spurious
TAWS alerts, which could increase
flightcrew workload during critical landing
or take off phases, and result in reduced
control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) T3CAS On-Ground Power Cycle

For airplanes equipped with a
Transponder, Terrain and Traffic Collision
Avoidance System (T3CAS) unit having a
part number and associated software
standard identified in paragraph (g)(1), (g)(2),
or (g)(3) of this AD: Within 30 days after the
effective date of this AD, do an on-ground
power cycle (reset) of the T3CAS, in
accordance with the instructions of Airbus
Alert Operators Transmission A34N004-13,
Revision 01, dated March 19, 2014. Repeat
the on-ground power cycle thereafter at
intervals not to exceed 120 hours of
continuous power of the T3CAS.

(1) Part number 9005000-10000 and
software standard 1.0.

(2) Part number 9005000-10101 and
software standard 1.1.

(3) Part number 9005000—10202 and
software standard 1.2.

(h) Airplanes Excluded From Power-Cycle
Requirements

Airplanes on which Airbus modification
39146, 152980, or 154341 has not been
incorporated in production are not affected
by the requirements of paragraph (g) of this
AD, provided no T3CAS unit having a part
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number and associated software standard
identified in paragraph (g)(1), (g)(2), or (g)(3)
of this AD is installed on that airplane.

(i) Parts Installation Limitation

As of the effective date of this AD,
installation on an airplane of a T3CAS unit
having a part number and software standard
as identified in paragraph (g)(1), (g)(2), or
(g)(3) of this AD is acceptable, provided the
conditions specified in both paragraphs (i)(1)
and (i)(2) of this AD are met.

(1) After installation of the T3CAS unit, the
unit is repetitively power cycled as required
by paragraph (g) of this AD.

(2) The T3CAS unit has accumulated less
than 120 hours of continuous power.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Sanjay Ralhan, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1405; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOCG approval letter
must specifically reference this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Branch, ANM—
116, Transport Airplane Directorate, FAA; or
the European Aviation Safety Agency
(EASA); or Airbus’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(k) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2014—0174, dated
July 23, 2014, for related information. You
may examine the MCAI on the Internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2014-0588.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Airbus Alert Operators Transmission
A34N004-13, Revision 01, dated March 19,
2014.

(ii) Reserved.

(3) For service information identified in
this AD, contact Airbus, Airworthiness
Office—EIAS, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-
eas@airbus.com; Internet http://
www.airbus.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on August
19, 2014.
Kevin Hull,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014—-20474 Filed 8-27-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0179; Directorate
Identifier 2014—NE-03—-AD; Amendment 39—
17956; AD 2014-17-03]

RIN 2120-AA64

Airworthiness Directives; Technify
Motors GmbH Reciprocating Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Technify Motors GmbH (type certificate
previously held by Thielert Aircraft
Engines GmbH) TAE 125-02-99 and
TAE 125—02—-114 reciprocating engines.
This AD requires removal of each high-
pressure (HP) fuel pump before 300
flight hours (FHs) in service or within
55 FHs after the effective date of the AD,
whichever occurs later. This AD was
prompted by in-flight shutdowns on
airplanes with TAE 125-02 engines. We
are issuing this AD to prevent failure of
the HP fuel pump, which could result
in damage to the engine and damage to
the airplane.

DATES: This AD becomes effective
October 2, 2014.

ADDRESSES: For service information
identified in this AD, contact Technify
Motors GmbH, Platanenstrasse 14, D—
09356 Sankt Egidien, Germany, phone:
+49-37204-696-0; fax: +49-37204—
696—55; email: info@centurion.aero.
You may view this service information
at the FAA, Engine & Propeller
Directorate, 12 New England Executive
Park, Burlington, MA. For information
on the availability of this material at the
FAA, call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0179; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the mandatory
continuing airworthiness information
(MCAI), the regulatory evaluation, any
comments received, and other
information. The address for the Docket
Office (phone: 800—647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Kenneth Steeves, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7765; fax: 781-238—
7199; email: kenneth.stevees@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to the specified products. The
NPRM was published in the Federal
Register on May 23, 2014 (79 FR 29693).
The NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

In-flight shut down occurrences have been
reported on aeroplanes equipped with TAE
125-02 engines. The initial results of the
investigations showed that abnormal high
wear of the high pressure fuel pumps was the
probable cause of the engine failure.

This condition, if not corrected, could
result in further cases of engine power loss
events and consequent potential loss of
control of the aeroplane.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (79
FR 29693, May 23, 2014).
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Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting this AD
as proposed.

Costs of Compliance

We estimate that this AD affects 160
engines installed on airplanes of U.S.
registry. We also estimate that it will
take about 1 hour per engine to comply
with this AD. The average labor rate is
$85 per hour. Based on these figures, we
estimate the cost of the AD on U.S.
operators to be $13,600.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-17-03 Technify Motors GmbH (Type
Certificate previously held by Thielert
Aircraft Engines GmbH): Amendment
39-17956; Docket No. FAA-2014—-0179;
Directorate Identifier 2014-NE—-03-AD.

(a) Effective Date

This AD becomes effective October 2, 2014.

(b) Affected ADs

None.
(c) Applicability

This AD applies to TAE 125-02—-99 and
TAE 125-02-114 reciprocating engines with
a high-pressure (HP) fuel pump, part number

(P/N) 05-7312-K005301 or P/N 05-7312—
K005302.

(d) Reason

This AD was prompted by in-flight
shutdowns on airplanes with TAE 125-02
engines. We are issuing this AD to prevent
failure of the HP fuel pump, which could
result in damage to the engine and damage
to the airplane.

(e) Actions and Compliance

Comply with this AD unless already done.
Remove each HP fuel pump, P/N 05-7312—
K005301 and P/N 05-7312-K005302, before
300 flight hours (FHs) in service or within 55
FHs after the effective date of this AD,
whichever occurs later.

(f) Installation Prohibition

After the effective date of this AD, do not
install a TAE 125-02—99 or TAE 125-02-114
engine with HP fuel pump, P/N 05-7312—
K005301 or P/N 05-7312-K005302, onto any
airplane.

(g) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOCs to this AD. Use
the procedures found in 14 CFR 39.19 to
make your request.

(h) Related Information

(1) For more information about this AD,
contact Kenneth Steeves, Aerospace

Engineer, Engine Certification Office, FAA,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7765; fax: 781-238—
7199; email: kenneth.steeves@faa.gov.

(2) Refer to MCAI European Aviation
Safety Agency AD 2013-0279, dated
November 26, 2013, for more information.
You may examine the MCAI in the AD
docket on the Internet at http://
www.regulations.gov/
#lsearchResults,;rpp=25;po=0;s=FAA-2014-
0179;fp=true;ns=true.

(3) Technify Motors GmbH Service Bulletin
No. TM TAE 125-1017 P1, Revision 1, dated
September 20, 2013, which is not
incorporated by reference in this AD, can be
obtained from Technify Motors GmbH using
the contact information in paragraph (h)(4) of
this AD.

(4) For service information identified in
this AD, contact Technify Motors GmbH,
Platanenstrasse 14, D-09356 Sankt Egidien,
Germany, phone: +49-37204-696-0; fax:
+49-37204-696-55; email: info@
centurion.aero.

(5) You may view this service information
at the FAA, Engine & Propeller Directorate,
12 New England Executive Park, Burlington,
MA. For information on the availability of
this material at the FAA, call 781-238-7125.

(i) Material Incorporated by Reference
None.
Issued in Burlington, Massachusetts, on
August 18, 2014.
Richard P. Warren,

Acting Assistant Directorate Manager, Engine
& Propeller Directorate, Aircraft Certification
Service.

[FR Doc. 2014-20451 Filed 8-27-14; 8:45 am]
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 416
[Docket No. SSA-2014-0045]
RIN 0960-AH69

Extension of the Expiration Date for
State Disability Examiner Authority To
Make Fully Favorable Quick Disability
Determinations and Compassionate
Allowances

AGENCY: Social Security Administration.
ACTION: Final rule.

SUMMARY: We are extending the
expiration date of our rule that
authorizes State agency disability
examiners to make fully favorable
determinations without the approval of
a State agency medical or psychological
consultant in claims that we consider
under our quick disability
determination (QDD) and
compassionate allowance (CAL)
processes. The current rule will expire
on November 14, 2014. In this final rule,
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we are changing the November 14, 2014
expiration or “sunset” date to November
13, 2015, extending the authority for 1
year. We are making no other
substantive changes.

DATES: This final rule is effective August
28, 2014.

FOR FURTHER INFORMATION CONTACT:
Peter Smith, Office of Disability Policy,
Social Security Administration, 6401
Security Boulevard, Baltimore, MD
21235-6401, (410) 966—3235, for
information about this final rule. For
information on eligibility or filing for
benefits, call our national toll-free
number, 1-800-772-1213 or TTY 1—
800-325-0778, or visit our Internet site,
Social Security Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:

Background of the QDD and CAL
Disability Examiner Authority

On October 13, 2010, we published a
final rule that temporarily authorized
State agency disability examiners to
make fully favorable determinations
without the approval of a State agency
medical or psychological consultant in
claims that we consider under our QDD
and CAL processes. 75 FR 62676.

We included in 20 CFR 404.1615(c)(3)
and 416.1015(c)(3) provisions by which
the State agency disability examiners’
authority to make fully favorable
determinations without medical or
psychological consultant approval in
QDD and CAL claims would no longer
be effective on November 12, 2013,
unless we decided to terminate the rule
earlier or extend them beyond that date
by publication of a final rule in the
Federal Register. 75 FR 62676. On
November 6, 2013, we published a final
rule extending the expiration date until
November 14, 2014. 78 FR 66638.

Explanation of Provision

This final rule extends for 1 year the
authority in the rule that we published
on October 13, 2010 allowing disability
examiners to make fully favorable
determinations in certain disability
claims under our QDD and CAL
processes without the approval of a
medical or psychological consultant.
This rule allows us to make fully
favorable determinations when we can
as quickly as possible. The rule also
helps us process claims more efficiently
because it allows State agency medical
and psychological consultants to spend
their time on claims that require their
expertise.

In the rule that we published on
October 13, 2010, we noted that our
experience adjudicating QDD and CAL
claims led us to our decision to allow

disability examiners to make some fully
favorable determinations without a
medical or psychological consultation.
When we implemented the rule, we also
knew that State agencies would require
some time to establish procedures,
adopt necessary software modifications,
and satisfy collective bargaining
obligations. Extending the rule provided
at least three years of data on the active
processes as well as time to analyze the
data and make a decision on whether to
make the authority permanent.

Regulatory Procedures

Justification for Issuing a Final Rule
Without Notice and Comment

We follow the Administrative
Procedure Act (APA) rulemaking
procedures specified in 5 U.S.C. 553
when developing regulations. Section
702(a)(5) of the Social Security Act, 42
U.S.C. 902(a)(5). Generally, the APA
requires that an agency provide prior
notice and opportunity for public
comment before issuing a final rule.
However, the APA provides exceptions
to its notice and public comment
procedures when an agency finds there
is good cause for dispensing with such
procedures because they are
impracticable, unnecessary, or contrary
to the public interest.

We have determined that good cause
exists for dispensing with the notice and
public comment procedures for this
rule. 5 U.S.C. 553(b)(B). Good cause
exists because this final rule only
extends the expiration date of the
existing provisions. It makes no
substantive changes. The current
regulations expressly provide that we
may extend or terminate the current
rule. Therefore, we have determined
that opportunity for prior comment is
unnecessary, and we are issuing this
rule as a final rule.

In addition, for the reasons cited
above, we find good cause for
dispensing with the 30-day delay in the
effective date of this final rule. 5 U.S.C.
553(d)(3). We are not making any
substantive changes in our current rule,
but are extending the expiration date of
the rule. In addition, as discussed
above, the change we are making in this
final rule will allow us to better utilize
our scarce administrative resources in
light of the current budgetary
constraints under which we are
operating. For these reasons, we find
that it is contrary to the public interest
to delay the effective date of our rule.

Executive Order 12866, as
Supplemented by Executive Order
13563

We consulted with the Office of
Management and Budget (OMB) and
determined that this final rule does not
meet the criteria for a significant
regulatory action under Executive Order
12866, as supplemented by Executive
Order 13563. Therefore, OMB did not
review it.

We also determined that this final
rule meets the plain language
requirement of Executive Order 12866.

Regulatory Flexibility Act

We certify that this final rule will not
have a significant economic impact on
a substantial number of small entities
because it affects individuals only.
Therefore, the Regulatory Flexibility
Act, as amended, does not require us to
prepare a regulatory flexibility analysis.

Paperwork Reduction Act

This final rule does not create any
new or affect any existing collections
and, therefore, does not require OMB
approval under the Paperwork
Reduction Act.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security—
Disability Insurance; 96.002, Social
Security—Retirement Insurance; 96.004,
Social Security—Survivors Insurance;
96.006, Supplemental Security Income.)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure; Blind, Disability benefits;
Old-age, Survivors and Disability
Insurance; Reporting and recordkeeping
requirements; Social security.

20 CFR Part 416

Administrative practice and
procedure; Reporting and recordkeeping
requirements; Supplemental Security
Income (SSI).

Carolyn W. Colvin,
Acting Commissioner of Social Security.

For the reasons stated in the
preamble, we are amending subpart Q of
part 404 and subpart J of part 416 of title
20 of the Code of Federal Regulations as
set forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950-)

Subpart Q—[Amended]

m 1. The authority citation for subpart Q
of part 404 continues to read as follows:
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Authority: Secs. 205(a), 221, and 702(a)(5)
of the Social Security Act (42 U.S.C. 405(a),
421, and 902(a)(5)).

m 2. Amend §404.1615 by revising
paragraph (c)(3) to read as follows:

§404.1615 Making disability
determinations.
* * * * *

(C)* EE

(3) A State agency disability examiner
alone if the claim is adjudicated under
the quick disability determination
process (see § 404.1619) or the
compassionate allowance process (see
§404.1602), and the initial or
reconsidered determination is fully
favorable to you. This paragraph will no
longer be effective on November 13,
2015 unless we terminate it earlier or
extend it beyond that date by
publication of a final rule in the Federal
Register; or

* * * * *

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart J—[Amended]

m 3. The authority citation for subpart J
continues to read as follows:

Authority: Secs. 702(a)(5), 1614, 1631, and
1633 of the Social Security Act (42 U.S.C.
902(a)(5), 1382c, 1383, and 1383b).

m 4. Amend §416.1015 by revising
paragraph (c)(3) to read as follows:

§416.1015 Making disability
determinations.
* * * * *

(C)* L

(3) A State agency disability examiner
alone if you are not a child (a person
who has not attained age 18), and the
claim is adjudicated under the quick
disability determination process (see
§416.1019) or the compassionate
allowance process (see §416.1002), and
the initial or reconsidered
determination is fully favorable to you.
This paragraph will no longer be
effective on November 13, 2015 unless
we terminate it earlier or extend it
beyond that date by publication of a
final rule in the Federal Register; or
* * * * *

[FR Doc. 2014—-20535 Filed 8—27—-14; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308
[Docket No. DEA-381]

Schedules of Controlled Substances:
Placement of Suvorexant into
Schedule IV

AGENCY: Drug Enforcement
Administration, Department of Justice.

ACTION: Final rule.

SUMMARY: With the issuance of this final
rule, the Deputy Administrator of the
Drug Enforcement Administration
(DEA) places the substance [(7R)-4-(5-
chloro-1,3-benzoxazol-2-yl)-7-methyl-
1,4-diazepan-1-yl][5-methyl-2-(2H-1,2,3-
triazol-2-yl)phenyllmethanone
(suvorexant), including its salts,
isomers, and salts of isomers, into
schedule IV of the Controlled
Substances Act. This scheduling action
is pursuant to the Controlled Substances
Act which requires that such actions be
made on the record after opportunity for
a hearing through formal rulemaking.
This action imposes the regulatory
controls and administrative, civil, and
criminal sanctions applicable to
schedule IV controlled substances on
persons who handle (manufacture,
distribute, dispense, import, export,
engage in research, conduct
instructional activities, or possess), or
propose to handle suvorexant.

DATES: Effective Date: September 29,
2014.

FOR FURTHER INFORMATION CONTACT:
Imelda L. Paredes, Office of Diversion
Control, Drug Enforcement
Administration; Mailing Address: 8701
Morrissette Drive, Springfield, Virginia
22152, Telephone: (202) 598-6812.
SUPPLEMENTARY INFORMATION:

Legal Authority

The DEA implements and enforces
titles II and III of the Comprehensive
Drug Abuse Prevention and Control Act
of 1970, as amended. Titles II and III are
referred to as the “Controlled
Substances Act” and the “Controlled
Substances Import and Export Act,”
respectively, and are collectively
referred to as the “Controlled
Substances Act” or the “CSA” for the
purpose of this action. 21 U.S.C. 801—
971. The DEA publishes the
implementing regulations for these
statutes in title 21 of the Code of Federal
Regulations (CFR), parts 1300 to 1321.
The CSA and its implementing
regulations are designed to prevent,
detect, and eliminate the diversion of

controlled substances and listed
chemicals into the illicit market while
providing for the legitimate medical,
scientific, research, and industrial needs
of the United States. Controlled
substances have the potential for abuse
and dependence and are controlled to
protect the public health and safety.

Under the CSA, each controlled
substance is classified into one of five
schedules based upon its potential for
abuse, its currently accepted medical
use in treatment in the United States,
and the degree of dependence the
substance may cause. 21 U.S.C. 812. The
initial schedules of controlled
substances established by Congress are
found at 21 U.S.C. 812(c), and the
current list of all scheduled substances
is published at 21 CFR part 1308.

Pursuant to 21 U.S.C. 811(a)(1), the
Attorney General may, by rule, “add to
such a schedule or transfer between
such schedules any drug or other
substance if he (A) finds that such drug
or other substance has a potential for
abuse, and (B) makes with respect to
such drug or other substance the
findings prescribed by [21 U.S.C. 812(b)]
for the schedule in which such drug is
to be placed * * *.”” The Attorney
General has delegated this authority to
the Administrator of the DEA, 28 CFR
0.100, who in turn has redelegated that
authority to the Deputy Administrator of
the DEA. 28 CFR part 0, appendix to
subpart R.

The CSA provides that scheduling of
any drug or other substance may be
initiated by the Attorney General (1) on
his own motion; (2) at the request of the
Secretary of Health and Human Services
(HHS); 1 or (3) on the petition of any
interested party. 21 U.S.C. 811(a). This
action imposes the regulatory controls
and administrative, civil, and criminal
sanctions of schedule IV controlled
substances on persons who handle or
propose to handle suvorexant.

Background

Suvorexant ([(7R)-4-(5-chloro-1,3-
benzoxazol-2-yl)-7-methyl-1,4-diazepan-
1-yll[5-methyl-2-(2H-1,2,3-triazol-2-
yl)phenyl]lmethanone), also known as
MK-4305, is a new chemical entity
developed for the treatment of
insomnia. Suvorexant is a novel, first in
class, orexin receptor antagonist with a

1 As set forth in a memorandum of understanding
entered into by the HHS, the Food and Drug
Administration (FDA), and the National Institute on
Drug Abuse (NIDA), the FDA acts as the lead agency
within the HHS in carrying out the Secretary’s
scheduling responsibilities under the CSA, with the
concurrence of NIDA. 50 FR 9518, Mar. 8, 1985.
The Secretary of the HHS has delegated to the
Assistant Secretary for Health of the HHS the
authority to make domestic drug scheduling
recommendations.
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mechanism of action distinct from any
marketed drug. It acts via inhibition of
the orexin 1 (OX1) and orexin 2 (0X2)
receptors. In pharmacological activity
studies, suvorexant functioned as an
antagonist as demonstrated by its ability
to block agonist-induced calcium (Ca2+)
release. The U.S. Food and Drug
Administration (FDA) approved the new
drug application for suvorexant on
August 13, 2014.

DEA and HHS Eight Factor Analyses

On June 27, 2013, the HHS provided
the DEA with a scientific and medical
evaluation document prepared by the
FDA entitled ‘“Basis for the
Recommendation to Place Suvorexant in
Schedule IV of the Controlled
Substances Act.” After considering the
eight factors in 21 U.S.C. 811(c),
including consideration of the
substance’s abuse potential, legitimate
medical use, and dependence liability,
the Assistant Secretary of the HHS
recommended that suvorexant be
controlled in schedule IV of the CSA
under 21 U.S.C. 812(b). In response, the
DEA conducted its own eightfactor
analysis of suvorexant pursuant to 21
U.S.C. 811(c). Both the DEA and HHS
analyses are available in their entirety in
the public docket for this rule (Docket
Number DEA—-381) at http://
www.regulations.gov under “‘Supporting
and Related Material.”

Determination to Schedule Suvorexant

After a review of the available data,
including the scientific and medical
evaluation and the scheduling
recommendation from the HHS, the
Deputy Administrator of the DEA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
entitled “Schedules of Controlled
Substances: Placement of Suvorexant
into Schedule IV’ which proposed
placement of suvorexant in schedule IV
of the CSA. 79 FR 8639, Feb. 13, 2014.
The proposed rule provided an
opportunity for interested persons to file
a request for hearing in accordance with
DEA regulations by March 17, 2014. No
requests for such a hearing were
received by the DEA. The NPRM also
provided an opportunity for interested
persons to submit written comments on
the proposal on or before March 17,
2014.

Comments Received

The DEA received five comments on
the proposed rule to schedule
suvorexant. Two commenters supported
controlling suvorexant as a schedule IV
controlled substance. One commenter
opposed the control of suvorexant, one
commenter did not articulate an official

position, and one commenter was in
favor of controlling suvorexant as a
schedule III controlled substance, rather
than a schedule IV controlled substance.

Support for the Proposed Rule

Two commenters supported
controlling suvorexant as a schedule IV
controlled substance. These commenters
indicated support for controlling
suvorexant under the CSA based on the
abuse potential of the substance. The
commenters noted that controlling
suvorexant as a schedule IV controlled
substance is appropriate because it is
similar to zolpidem (schedule IV), while
one commenter stated that suvorexant
produces fewer adverse effects than
zolpidem. The commenters believe that
controlling suvorexant as a schedule IV
controlled substance will provide the
necessary controls to prevent its
diversion.

DEA Response: The DEA appreciates
the comments in support of this
rulemaking.

Opposition to the Proposed Rule

Two commenters opposed the
proposal to control suvorexant as a
schedule IV controlled substance, and
one commenter did not articulate an
official position but expressed concern
about the side effects of suvorexant.

Request Not To Control Suvorexant

One commenter opposed controlling
suvorexant because they believed that
there was a lack of strong scientific
evidence that suvorexant has been
abused, and the comparison of
suvorexant with zolpidem (schedule IV)
is incorrect due to each compound
eliciting its effects via different
mechanisms of action. The commenter
was also concerned that controlling
suvorexant will make it more difficult
for patients to obtain the substance once
it is approved by the FDA.

DEA Response: The DEA does not
agree. Suvorexant is a novel, first in
class, new chemical substance and
information on actual abuse data is not
currently available. The legislative
history of the CSA addresses the
assessment of a new drug’s potential for
abuse,? and data from clinical studies

2The legislative history of the CSA provides that

a substance may have a potential for abuse if: “The
drug or drugs containing such a substance are new
drugs so related in their action to a drug or drugs
already listed as having a potential for abuse to
make it likely that the drug will have the same
potentiality for abuse as such drugs, thus making

it reasonable to assume that there may be significant
diversions from legitimate channels, significant use
contrary to or without medical advice, or that it has
a substantial capability of creating hazards to the
health of the user or to the safety of the
community.” Comprehensive Drug Abuse

investigating the abuse potential for
suvorexant suggests that its effect is
similar to zolpidem (schedule IV).
Similarly, while the mechanism of
action for suvorexant is distinct from
any currently marketed drug for
insomnia, human abuse potential
studies demonstrated that suvorexant
produced effects that were
indistinguishable from zolpidem
(schedule IV).

Burdens associated with acquiring a
substance as a result of control under
the CSA are not relevant factors to the
determination whether a substance
should be controlled or under what
schedule a substance should be placed
if it is controlled. See 21 U.S.C. 811 and
812. Nonetheless, the DEA disagrees
with the unsupported statement that
making suvorexant a controlled
substance will make it difficult for
ultimate users to legally acquire the
substance once it is approved by the
FDA. If a DEA-registered practitioner
lawfully prescribes suvorexant to treat a
medical condition, it may be dispensed
on the basis of an oral or written
prescription. 21 CFR 1306.04(a),
1306.21.

Request To Control Suvorexant as a
Schedule III Substance

One commenter had multiple
concerns regarding the placement of
suvorexant in schedule IV. The
commenter believed that further studies
on minimal levels of effective
suvorexant doses should be conducted
to reduce the risks of driving accidents.
The commenter also expressed concern
about the FDA’s statement that while
effective, suvorexant is unsafe at various
doses. This commenter believed that
due to lack of conclusive findings,
suvorexant should be categorized as a
schedule III controlled substance for
“safety and precautionary purposes”
since it is a novel, first in class, new
substance.

Another commenter, who did not
articulate a specific position, expressed
concern that the side effects produced
by suvorexant were similar to the effects
of sleep deprivation, including cognitive
and psychomotor impairment.

DEA Response: The concerns about
the limited research on minimal levels
of effective suvorexant doses and the
side effects of suvorexant and sleep
deprivation, along with the statement
that suvorexant is unsafe at various
doses, are outside the scope of the
DEA’s scheduling authority. As part of
the new drug approval process, the HHS

Prevention and Control Act of 1970, H.R. Rep. No.
91-1444 (1970); as reprinted in 1970 U.S.C.C.A.N.
4566, 4601.
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provides scientific and medical
evaluations of a drug or other substance
to ensure that it is safe and effective for
its intended use. This process is
completely separate from the DEA’s
proceedings to control such drug or
other substance. 21 U.S.C. 811.

The DEA does not agree that
suvorexant should be controlled as a
schedule III controlled substance.
Pursuant to 21 U.S.C. 811(a)(1), the
Attorney General may, by rule, “add to
such a schedule or transfer between
such schedules any drug or other
substance if he (A) finds that such drug
or other substance has a potential for
abuse, and (B) makes with respect to
such drug or other substance the
findings prescribed by [21 U.S.C. 812(b)]
for the schedule in which such drug is
to be placed * * *.” This scheduling
action was initiated when the DEA
received a scientific and medical
evaluation and a scheduling
recommendation to control suvorexant
as a schedule IV controlled substance
from the Assistant Secretary of the HHS.
In accordance with 21 U.S.C. 811(c), the
DEA conducted its own analysis of the
eight factors determinative of control or
removal: (1) Its actual or relative
potential for abuse; (2) scientific
evidence of its pharmacological effect, if
known; (3) the state of current scientific
knowledge regarding the drug or other
substance; (4) its history and current
pattern of abuse; (5) the scope, duration,
and significant of abuse; (6) what, if any,
risk there is to the public health; (7) its
psychic or physiological dependence
liability; and (8) whether the substance
is an immediate precursor of a
substance already controlled. The
summary of each factor as analyzed by
the DEA and the HHS, and as
considered by the DEA in this
scheduling action, was provided in the
proposed rule. Both the DEA and the
HHS analyses have been made available
in their entirety under “Supporting and
Related Material” of the public docket
for this rule at http://
www.regulations.gov under Docket
Number DEA-381.

There is evidence that suvorexant has
a potential for abuse comparable to
zolpidem (schedule IV), and like
zolpidem, suvorexant has a low
potential for abuse relative to the drugs
or other substances in schedule IIL
Suvorexant was compared to zolpidem
in human studies of recreational
sedative users to measure its abuse
potential relative to that of a sedative-
hypnotic in schedule IV. The abuse
potential of suvorexant (40, 80 and 150
mg) relative to zolpidem (15 and 30 mg)
and placebo was evaluated via a visual
analog scale VAS, with results

demonstrating that the effects of
suvorexant were statistically
indistinguishable from zolpidem. The
results of the human abuse potential
study suggest that suvorexant and
zolpidem produce similar reinforcing
effects and have a similar potential for
abuse. In addition, preclinical studies
demonstrated that suvorexant (10, 20,
30 and 60 mg/kg) dose dependently
reduced locomotor activity in rats,
similar to other sedative drugs including
zolpidem (schedule IV). Based on the
review of the HHS evaluation and
scheduling recommendation and all
other relevant data, the DEA found that
suvorexant has an abuse potential
similar to other schedule IV drugs,
including zolpidem (schedule IV).

Scheduling Conclusion

Based on consideration of all
comments, the scientific and medical
evaluation and accompanying
recommendation of the HHS, and the
DEA’s consideration of its own eight-
factor analysis, the DEA finds that these
facts and all other relevant data
constitute substantial evidence of
potential for abuse of suvorexant. As
such, the DEA is scheduling suvorexant
as a controlled substance under the
CSA.

Determination of Appropriate Schedule

The CSA establishes five schedules of
controlled substances known as
schedules I, I, IIT, IV, and V. The CSA
outlines the findings required for
placing a drug or other substance in any
particular schedule. 21 U.S.C. 812(b).
After consideration of the analysis and
recommendation of the Assistant
Secretary for Health of the HHS and
review of all available data, the Deputy
Administrator of the DEA, pursuant to
21 U.S.C. 812(b)(4), finds that:

(1) [(7R)-4-(5-chloro-1,3-benzoxazol-2-
yl)-7-methyl-1,4-diazepan-1-yl][5-
methyl-2-(2H-1,2,3-triazol-2-
yl)phenyllmethanone (suvorexant) has a
low potential for abuse relative to the
drugs or other substances in schedule
III. The overall abuse potential of
suvorexant is comparable to the
schedule IV controlled substance
zolpidem;

(2) [(7R)-4-(5-chloro-1,3-benzoxazol-2-
yl)-7-methyl-1,4-diazepan-1-yl][5-
methyl-2-(2H-1,2,3-triazol-2-
yl)phenyllmethanone (suvorexant) has a
currently accepted medical use in
treatment in the United States.
Suvorexant was approved for marketing
by FDA as a treatment for insomnia; and

(3) Abuse of [(7R)-4-(5-chloro-1,3-
benzoxazol-2-yl)-7-methyl-1,4-diazepan-
1-yl][5-methyl-2-(2H-1,2,3-triazol-2-
yl)phenyllmethanone (suvorexant) may

lead to limited physical dependence or
psychological dependence relative to
the drugs or other substances in
schedule III. The potential for
psychological dependence is similar to
that of zolpidem (schedule IV).

Based on these findings, the Deputy
Administrator of the DEA concludes
that suvorexant, including its salts,
isomers, and salts of isomers, warrants
control in schedule IV of the CSA. 21
U.S.C. 812(b)(4).

Requirements for Handling Suvorexant

Upon the effective date of this final
rule, any person who handles
suvorexant is subject to the CSA’s
schedule IV regulatory controls and
administrative, civil, and criminal
sanctions applicable to the manufacture,
distribution, dispensing, importing,
exporting, engagement in research, and
conduct of instructional activities, of
schedule IV controlled substances
including the following:

Registration. Any person who handles
(manufactures, distributes, dispenses,
imports, exports, engages in research, or
conducts instructional activities with)
suvorexant, or who desires to handle
suvorexant, must be registered with the
DEA to conduct such activities,
pursuant to 21 U.S.C. 822, 823, 957, and
958, and in accordance with 21 CFR
parts 1301 and 1312 as of September 29,
2014. Any person who currently
handles suvorexant and is not registered
with the DEA must submit an
application for registration and may not
continue to handle suvorexant as of
September 29, 2014 unless the DEA has
approved that application, pursuant to
21 U.S.C. 822, 823, 957, and 958, and
in accordance with 21 CFR parts 1301
and 1312.

Security. Suvorexant is subject to
schedule III-V security requirements
and must be handled and stored
pursuant to 21 U.S.C. 821, 823, and
871(b) and in accordance with 21 CFR
1301.71-1301.93, as of September 29,
2014.

Labeling and Packaging. All labels,
labeling, and packaging for commercial
containers of suvorexant must comply
with 21 U.S.C. 825 and 958(e) and be in
accordance with 21 CFR part 1302, as of
September 29, 2014.

Inventory. Every DEA registrant who
possesses any quantity of suvorexant on
the effective date of this final rule must
take an inventory of all stocks of
suvorexant on hand as of September 29,
2014, pursuant to 21 U.S.C. 827 and
958, and in accordance with 21 CFR
1304.03, 1304.04, and 1304.11(a) and
(d).

Any person who becomes registered
with the DEA after September 29, 2014
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must take an initial inventory of all
stocks of controlled substances
(including suvorexant) on hand on the
date the registrant first engages in the
handling of controlled substances,
pursuant to 21 U.S.C. 827 and 958 and
in accordance with 21 CFR 1304.03,
1304.04, and 1304.11(a) and (b).

After the initial inventory, every DEA
registrant must take a new inventory of
all stocks of controlled substances
(including suvorexant) on hand every
two years, pursuant to 21 U.S.C. 827
and 958, and in accordance with 21 CFR
1304.03, 1304.04, and 1304.11.

Records. All DEA registrants must
maintain records with respect to
suvorexant pursuant to 21 U.S.C. 827
and 958, and in accordance with 21 CFR
parts 1304, 1307, and 1312, as of
September 29, 2014.

Prescriptions. All prescriptions for
suvorexant or products containing
suvorexant must comply with 21 U.S.C.
829, and be issued in accordance with
21 CFR part 1306 and subpart C of 21
CFR part 1311 as of September 29, 2014.

Importation and Exportation. All
importation and exportation of
suvorexant must be in compliance with
21 U.S.C. 952, 953, 957, and 958, and
be in accordance with 21 CFR part 1312
as of September 29, 2014.

Liability. Any activity involving
suvorexant not authorized by, or in
violation of, the CSA, occurring as of
September 29, 2014 is unlawful, and
may subject the person to
administrative, civil, and/or criminal
proceedings.

Regulatory Analyses
Executive Orders 12866 and 13563

In accordance with 21 U.S.C. 811(a),
this scheduling action is subject to
formal rulemaking procedures done “on
the record after opportunity for a
hearing,” which are conducted pursuant
to the provisions of 5 U.S.C. 556 and
557. The CSA sets forth the criteria for
scheduling a drug or other substance.
Such actions are exempt from review by
the Office of Management and Budget
pursuant to section 3(d)(1) of Executive
Order 12866 and the principles
reaffirmed in Executive Order 13563.

Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform to eliminate drafting
errors and ambiguity, minimize
litigation, provide a clear legal standard
for affected conduct, and promote
simplification and burden reduction.

Executive Order 13132

This rulemaking does not have
federalism implications warranting the
application of Executive Order 13132.
The rule does not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government.

Executive Order 13175

This rule does not have tribal
implications warranting the application
of Executive Order 13175. The rule does
not have substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes.

Regulatory Flexibility Act

The Deputy Administrator, in
accordance with the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612,
has reviewed this final rule and by
approving it certifies that it will not
have a significant economic impact on
a substantial number of small entities.
The purpose of this final rule is to place
suvorexant, including its salts, isomers,
and salts of isomers, into schedule IV of
the CSA. No less restrictive measures
(i.e., non-control, or control in schedule
V) enable the DEA to meet its statutory
obligations under the CSA. In preparing
this certification, the DEA has assessed
economic impact by size category and
has considered costs with respect to the
various DEA registrant business activity
classes.

Suvorexant is a new molecular entity
which has not yet been marketed in the
United States or any other country.
Accordingly, the number of currently
identifiable manufacturers, importers,
and distributors for suvorexant is
extremely small. The publicly available
materials also specify the readily
identifiable persons subject to direct
regulation by this final rule. Based on
guidelines utilized by the Small
Business Administration (SBA), the
suvorexant manufacturer/distributor/
importer was determined not to be a
small entity. Once generic equivalents
of suvorexant are developed and
approved for manufacturing and
marketing, there may be additional
manufacturers, importers, and
distributors of suvorexant, but whether
they may qualify as small entities
cannot be determined at this time.

There are approximately 1.5 million
controlled substance registrations that

represent approximately 381,000
entities (which include businesses,
organizations, and governmental
jurisdictions). The DEA estimates that
371,000 (97%) of these entities are
considered ‘“‘small entities” in
accordance with the RFA and SBA size
standards. 5 U.S.C. 601(6); 15 U.S.C.
632. Due to the wide variety of
unidentifiable and unquantifiable
variables that potentially could
influence the dispensing rates of new
molecular entities, the DEA is unable to
determine what number of these
371,000 small entities might handle
suvorexant.

Despite the fact that the number of
small entities possibly impacted by this
rule could not be determined, the DEA
concludes that they would not
experience a significant economic
impact as a result of this final rule. The
DEA estimates all anticipated
suvorexant handlers to be DEA
registrants and currently 98% of DEA
registrants (most of which are small
entities) are authorized to handle
schedule IV controlled substances.
Registrants that handle suvorexant are
expected to incur nominal additional
security, inventory, and recordkeeping
costs. These registered entities are likely
to have already established and
implemented the systems and processes
required to handle schedule IV
controlled substances and can easily
absorb the costs of handling suvorexant
with nominal to no additional economic
burden. For example, because DEA—
registered pharmacies and institutional
practitioners are likely to already be
schedule IV handlers, they may secure
schedule II-V controlled substances by
dispersing such substances throughout
the stock of noncontrolled substances in
such a manner as to obstruct the theft
or diversion of the controlled
substances. Additionally, because other
DEA registrants who will handle
suvorexant are likely to already be
schedule IV handlers, they already
should have existing secure storage
areas for schedule II-V controlled
substances, which we assume would be
able to accommodate any new stocks of
suvorexant. See 21 CFR 1301.75(b),
1301.72(b). Accordingly, the
requirement to secure all controlled
substances containing suvorexant would
not impose a significant economic
burden upon DEA-registered
practitioners as the infrastructure and
materials for doing so are already in
place. The DEA therefore assumes that
the cost of compliance with 21 CFR
1301.71-1301.77 as a result of this final
rule is nominal.

Correspondingly, because DEA-
registered manufacturers, distributors,
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and importers must label and package
all schedule II-V controlled substances
in accordance with 21 CFR part 1302,
the requirement to label and package all
controlled substances containing
suvorexant in accordance with 21 CFR
part 1302 would not impose a
significant economic burden upon DEA-
registered manufacturers, distributors,
and importers as the infrastructure and
materials for doing so would already be
in place. Accordingly, compliance with
21 CFR part 1302 would not require
significant additional manpower, capital
investment, or recordkeeping burdens.

Because of these facts, this final rule
will not result in a significant economic
impact on a substantial number of small
entities.

Unfunded Mandates Reform Act of 1995

In accordance with the Unfunded
Mandates Reform Act (UMRA) of 1995
(2 U.S.C. 1501 et seq.), the DEA has
determined and certifies pursuant to
UMRA that this action would not result
in any Federal mandate that may result
“in the expenditure by State, local, and
tribal governments, in the aggregate, or
by the private sector, of $100,000,000 or
more (adjusted for inflation) in any one
year. . ..” Therefore, neither a Small
Government Agency Plan nor any other
action is required under provisions of
UMRA of 1995.

Paperwork Reduction Act of 1995

This action does not impose a new
collection of information requirement
under the Paperwork Reduction Act of
1995. 44 U.S.C. 3501-3521. This action
would not impose recordkeeping or
reporting requirements on State or local
governments, individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

Congressional Review Act

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Congressional
Review Act (CRA)). This rule will not
result in: an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets. However, pursuant to

the CRA, the DEA has submitted a copy
of this final rule to both Houses of
Congress and to the Comptroller
General.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

For the reasons set out above, the DEA
amends 21 CFR part 1308 as follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

m 1. The authority citation for 21 CFR
part 1308 continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b),
unless otherwise noted.

m 2. Amend § 1308.14 by redesignating
paragraphs (c)(49) through (c)(54) as
(c)(50) through (c)(55) and adding new
paragraph (c)(49) to read as follows:

§1308.14 Schedule IV.

* * * * *
(C] * % %
(49) Suvorexant 2223
* * * * *

Dated: August 21, 2014.
Thomas M. Harrigan,
Deputy Administrator.
[FR Doc. 2014—20515 Filed 8—27—14; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF STATE

22 CFR Part 22
[Public Notice: 8850]
RIN 1400-AD47

Schedule of Fees for Consular
Services, Department of State and
Overseas Embassies and
Consulates—Visa and Citizenship
Services Fee Changes

AGENCY: Department of State.
ACTION: Interim final rule.

SUMMARY: The Department of State
amends the Schedule of Fees for
Consular Services (Schedule) for certain
nonimmigrant visa application
processing fees, certain immigrant visa
application processing and special visa
services fees, and certain citizenship
services fees. More specifically, the rule
amends the application processing fees
for two categories of petition-based
nonimmigrant visas and the tiered
application processing fees for
immigrant visas. The rule also amends
the security surcharge for immigrant
visa services and the fees for certain

immigrant visa services. Lastly, the rule
raises the application processing fee for
renunciation of U.S. citizenship and
lowers the hourly consular officer time
charge. The Department of State is
adjusting the fees in light of the findings
of a recent Cost of Service study to
ensure that the fees for consular services
better align with the costs of providing
those services.

DATES: This interim final rule becomes
effective September 6, 2014. Written
comments must be received on or before
October 21, 2014.

ADDRESSES: Interested parties may
submit comments to the Department by
any of the following methods:

o Visit the Regulations.gov Web site
at: http://www.regulations.gov and
search the RIN 1400—AD47or docket
number DOS-2014-0016.

e Mail (paper, disk, or CD-ROM): U.S.
Department of State, Office of the
Comptroller, Bureau of Consular Affairs
(CA/G), SA-17 8th Floor, Washington,
DC 20522-1707.

e E-Mail: fees@state.gov. You must
include the RIN (1400-AD47) in the
subject line of your message.

¢ All comments should include the
commenter’s name, the organization the
commenter represents, if applicable,
and the commenter’s address. If the
Department is unable to read your
comment for any reason, and cannot
contact you for clarification, the
Department may not be able to consider
your comment. After the conclusion of
the comment period, the Department
will publish a Final Rule (in which it
will address relevant comments) as
expeditiously as possible.

FOR FURTHER INFORMATION CONTACT:
Celeste Scott, Special Assistant, Office
of the Comptroller, Bureau of Consular
Affairs, Department of State; phone:
202-485-6681, telefax: 202—-485-6826;
Email: fees@state.gov.

SUPPLEMENTARY INFORMATION:
Background

The interim final rule makes changes
to the Schedule of Fees for Consular
Services of the Department of State’s
Bureau of Consular Affairs. The
Department sets and collects its fees
based on the concept of full cost
recovery. The Department completed its
most recent review of current consular
fees and will implement several changes
to the Schedule of Fees based on the
new fees calculated by the Cost of
Service Model (CoSM). Please note that
certain “no fee” consular services are
included in the Schedule of Fees so that
members of the public will be aware of
significant consular services provided
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by the Department at no charge to the
recipient of the service.

What is the authority for this action?

The Department of State derives the
general authority to set fees based on the
cost of the consular services it provides,
and to charge those fees, from the
general user charges statute, 31 U.S.C.
9701. See, e.g., 31 U.S.C. 9701(b)(2)(A)
(“The head of each agency . . . may
prescribe regulations establishing the
charge for a service or thing of value
provided by the agency . . . based on

. . the costs to the government.”). As
implemented through Executive Order
10718 of June 27, 1957, 22 U.S.C. 4219
further authorizes the Department to
establish fees to be charged for official
services provided by U.S. embassies and
consulates. Other authorities allow the
Department to charge fees for consular
services, but not to determine the
amount of such fees because the amount
is statutorily determined.

Several statutes address specific fees
relating to nonimmigrant visas. For
instance, 8 U.S.C. 1351 establishes
reciprocity as the basic principle for
setting the nonimmigrant visa issuance
fee, meaning that the fee charged an
applicant from a foreign country is
based, insofar as practicable, on the
amount of visa or other similar fees
charged to U.S. nationals by that foreign
country. In addition to the reciprocity
issuance fee, Sec. 140(a) of Public Law
103-236, 108 Stat. 382, as amended,
reproduced at 8 U.S.C. 1351 (note),
establishes a cost-based application
processing fee for nonimmigrant
machine readable visas (MRVs) and
border crossing cards (BCCs). See also 8
U.S.C. 1713(b). Such fees remain
available to the Department until
expended. 8 U.S.C. 1351 (note) and
1713(d). Furthermore, Sec. 501 of Public
Law 110-293, Title V, 122 Stat. 2968,
reproduced at 8 U.S.C. 1351 (note),
requires the Secretary of State to collect
an additional $2 surcharge (the “HIV/
AIDS/TB/Malaria surcharge”) on all
MRVs and BCCs as part of the
application processing fee; this
surcharge must be deposited into the
Treasury and goes to support programs
to combat HIV/AIDS, tuberculosis, and
malaria. Section 2 of Public Law 113—
42 imposes a temporary $1 surcharge on
the fees for MRV and BCC application
processing, to be deposited into the
general fund of the Treasury. This
provision will sunset two years after the
first date on which the increased fee is
collected and will not affect most MRV
and BCC fees paid by applicants.

Additionally, several statutes address
fees for immigrant visa processing. For
example, Sec. 636 of Public Law 104—

208, div. C, Title VI, 110 Stat. 3009-703,
reproduced at 8 U.S.C. 1153 (note),
authorizes the Secretary of State to
collect and retain a “Diversity
Immigrant Lottery Fee.” Under this fee
authority, the Secretary of State may
establish and retain a fee to recover the
costs of “allocating visas” described in
8 U.S.C. 1153, i.e., running the diversity
visa lottery pursuant to 8 U.S.C.
1154(a)(1)(I), and to recover the costs of
“processing applications” for diversity
immigrant visas submitted by selectees
of the lottery. Accordingly, the
“diversity visa lottery fee,” charged to
those persons selected by the lottery
who subsequently apply for a diversity
immigrant visa, incorporates all the
costs to the Department of administering
the diversity visa lottery program and
processing the resulting diversity
immigrant visa applications.

Another statute authorizes the
Department to collect and retain a
surcharge on immigrant visas to help
pay for efforts to enhance border
security. See 8 U.S.C. 1714. Although
this immigrant visa surcharge was
originally frozen statutorily at $45,
subsequent legislation authorized the
Department to amend this surcharge
administratively, provided the resulting
surcharge is “‘reasonably related to the
costs of providing services in
connection with the activity or item for
which the surcharges are charged.”
Public Law 109472, Sec. 6, 120 Stat.
3554, reproduced at 8 U.S.C. 1714
(note).

Certain people are exempted by law
or regulation from paying specific fees
or are expressly made subject to special
fee charges by law. These are noted in
the text below. They include, for
instance, several exemptions from the
nonimmigrant visa application
processing fee for certain individuals
who engage in charitable activities or
who qualify for diplomatic visas. See 8
U.S.C. 1351; 22 CFR 41.107(c). Certain
Iraqi and Afghan nationals are similarly
exempt from paying an immigrant visa
application processing fee. See Public
Law 110-181, div. A, Title XII, Sec.
1244(d), 122 Stat. 3, reproduced at 8
U.S.C. 1157 (note); Public Law 111-8,
div. F, Title VI, Sec. 602(b)(4), 123 Stat.
524, reproduced at 8 U.S.C. 1101 (note).

Although the funds collected for
many consular fees must be deposited
into the general fund of the Treasury
pursuant to 31 U.S.C. 3302(b), various
statutes permit the Department to retain
some or all of the fee revenue it collects.
The Department retains the following
relevant fees: (1) The MRV and BCC
fees, see Public Law 103-236, Title I,
Sec. 140(a)(2), 112 Stat. 2681-50,
reproduced at 8 U.S.C. 1351 (note) and

8 U.S.C. 1713(d); (2) the immigrant visa
and passport security surcharges, see 8
U.S.C. 1714; (3) the diversity visa lottery
fee, see Public Law 104—208, div. C,
Title VI, Sec. 636, reproduced at 8
U.S.C. 1153 (note); (4) the fee for an
affidavit of support, see Public Law
106-113, div. A, Title II, Sec. 232(a),
113 Stat. 1501, reproduced at 8 U.S.C.
1183a (note); and (5) the fee to process
requests from participants in the
Department’s Exchange Visitor Program
for a waiver of the two-year home-
residence requirement, see 22 U.S.C.
1475e. The Department also has
available one-third of the total annual
revenue collected from fraud prevention
and detection fees charged in relation to
H- and L-category visas, See 8 U.S.C.
1184(c)(12), 1356(v)(2)(A).

The Department last changed
nonimmigrant and immigrant visa fees
in an interim final rule dated March 29,
2012. See Department of State Schedule
of Fees for Consular Services,
Department of State and Overseas
Embassies and Consulates, 22 CFR part
22 (77 FR 18907). Those changes to the
Schedule went into effect April 13,
2012. The final rule regarding those fees
was published on September 17, 2012
(77 FR 57012).

The Department last changed fees for
passport and citizenship services and
overseas citizens’ services in an interim
final rule dated June 28, 2010. See
Department of State Schedule of Fees
for Consular Services, Department of
State and Overseas Embassies and
Consulates, 22 CFR Part 22 (75 FR
36522). Those changes to the Schedule
went into effect July 13, 2010. A final
rule regarding those fees was published
on February 2, 2012 (77 FR 5177).

Some fees in the Schedule, including
Items 20(a) and (b), 31(a) and (b) and
35(c), are set by the Department of
Homeland Security (DHS). These DHS
fees were most recently updated by that
agency on November 23, 2010, and are
subject to change in the future. See 75
FR 58962. The Department lists these
DHS fees in the Department Schedule of
Fees for cashiering purposes only. The
Department has no authority to set DHS
fees, which are listed at 8 CFR
103.7(b)(1).

Why is the Department adjusting
certain nonimmigrant visa, immigrant
visa, citizens services and
administrative services fees at this
time?

Consistent with OMB Circular A-25
guidelines, the Department recently
completed a fee review using its
activity-based Cost of Service Model.
This review was conducted from April
2012 through July 2013 and provides
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the basis for updating the Schedule. The
results of that review are outlined in
this rule.?

Similar to the 2011 fee review, upon
which the current Schedule is based,
costs are generated by an activity-based
cost model that takes into account all
costs to the U.S. government. Unlike a
typical accounting system, which
accounts for only traditional general-
ledger-type costs such as salaries,
supplies, travel and other business
expenses, activity-based cost models
measure the costs of activities, or
processes, and then provide an
additional view of costs by the products
and services produced by an
organization through the identification
of the key cost drivers of the activities.
Below is a description of Activity-Based
Costing excerpted from the
Supplemental Notice of Proposed
Rulemaking published on March 24,
2010 (75 FR 14111).

Activity-Based Costing Generally

OMB Circular A-25 states that it is
the objective of the United States
Government to “(a) ensure that each
service, sale, or use of Government
goods or resources provided by an
agency to specific recipients be self-
sustaining; [and] (b) promote efficient
allocation of the Nation’s resources by
establishing charges for special benefits
provided to the recipient that are at least
as great as costs to the Government of
providing the special benefits . . ..”
OMB Circular A-25, 5(a)—(b); see also 31
U.S.C. 9701(b)(2)(A) (agency “‘may
prescribe regulations establishing the
charge for a service or thing of value
provided by the agency . . . based on
. . . the costs to the Government . . .
.”’). To set prices that are “self-
sustaining,” the Department must
determine the full cost of providing
consular services. Following guidance
provided in Statement 4 of OMB’s
Statement of Federal Financial
Accounting Standards (SFFAS),
available at http://www.fasab.gov/
pdffiles/sffas-4.pdf, the Department
chose to develop and use an activity-
based costing (ABC) model to determine
the full cost of the services listed in its
Schedule of Fees, both those whose fee
the Department proposes to change, as
well as those whose fee will remain
unchanged from prior years. The
Department refers to the specific ABC
model that underpins the proposed fees
as the “Cost of Service Model” or
“CoSM.”

1To request more information about the Cost of
Service model, please send your request using one
of the methods in the Address section above.

The Government Accountability
Office (GAO) defines activity-based
costing as a ‘‘set of accounting methods
used to identify and describe costs and
required resources for activities within
processes.” Because an organization can
use the same staff and resources
(computer equipment, production
facilities, etc.) to produce multiple
products or services, ABC models seek
to precisely identify and assign costs to
processes and activities and then to
individual products and services
through the identification of key cost
drivers referred to as ‘‘resource drivers”
and “activity drivers.”

Example: Imagine a government agency
that has a single facility it uses to prepare
and issue a single product—a driver’s
license. In this simple scenario, every cost
associated with that facility (the salaries of
employees, the electricity to power the
computer terminals, the cost of a blank
driver’s license, etc.) can be attributed
directly to the cost of producing that single
item. If that agency wants to ensure that it
is charging a “‘self-sustaining” price for
driver’s licenses, it only has to divide its total
costs for a given time period by an estimate
of the number of driver’s licenses to be
produced during that same time period.

However, if that agency issues
multiple products (driver’s licenses,
non-driver ID cards, etc.), has
employees that work on other activities
besides licenses (for example, accepting
payment for traffic tickets), and operates
out of multiple facilities it shares with
other agencies, it becomes much more
complex for the agency to determine
exactly how much it costs to produce
any single product. In those instances,
the agency would need to know what
percent of time its employees spend on
each service and how much of its
overhead (rent, utilities, facilities
maintenance, etc.) can be allocated to
the delivery of each service to determine
the cost of producing each of its various
products—the driver’s license, the non-
driver ID card, etc. Using an ABC model
would allow the agency to develop
those costs.

Components of Activity-Based Costing

As noted in SFFAS Statement 4,
“‘activity-based costing has gained broad
acceptance by manufacturing and
service industries as an effective
managerial tool” (SSFAS Statement 4,
147). There are no “off-the-shelf” ABC
models that allow the Department (or
any other entity) to simply populate a
few data points and generate an answer.
ABC models require financial and
accounting analysis and modeling skills
combined with a detailed understanding
of all the organization’s business
processes, which, in an entity the size

of the Department’s Bureau of Consular
Affairs, are exceedingly complex. More
specifically, ABC models require an
organization to:

¢ Identify all of the activities that are
required to produce a particular product
or service (‘“activities”);

e Identify all of the resources
allocated to the production of (costs)
that product or service (“resources”);

e Measure the quantity of resources
consumed (‘“‘resource driver”); and

e Measure the frequency and
intensity of demand placed on activities
to produce services (“‘activity driver”).

For additional details on an activity-
based cost model, see the Supplemental
Notice of Proposed Rulemaking
published on March 24, 2010 (75 FR
14111).

Although much of the modeling
methodology has remained the same
between fee reviews, the methodology
for capturing Department historical
support costs and projected costs has
been updated to reflect the change in
the Department’s workload. In order to
accurately account for the costs
associated with rapidly growing
demand for nonimmigrant visas in
locations such as China and Brazil, the
current fee review also incorporates two
years of projected costs in addition to
two years of historical costs and one
year of current costs. The new fees
represent a weighted average of the
annual costs by service for fiscal years
2010-2014. Costs for individual fiscal
years were weighted by the projected
workload volume for that year. These
weighted costs by fiscal year were then
added together to generate a single cost
per service upon which the fees are
determined.

The CoSM update included a new
Overseas Time Survey, conducted in
June 2012, which collected extensive
data on both consular activities and the
time spent by consular staff performing
consular services at all overseas
locations. Costs related to compensation
for consular staff were then assigned to
service categories based on the amount
of time spent performing them.
Therefore, the results of the Overseas
Time Survey impacted costs for certain
consular services identified below.

Nonimmigrant Visa Application and
Border Crossing Card Processing Fees

The Department has determined,
based on the CoSM, that the costs to the
Department to accept, adjudicate, and
issue each of the different MRV
categories varies. The effort related to
some categories such as petition-based
MRVs is appreciably higher than the
standard, non-petition-based MRV
application. Each of those petition-
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based nonimmigrant visa categories
requires a review of extensive
documentation and a more in-depth
applicant interview than other
categories of MRVs. After thorough
review through the CoSM, including
updated consular processing time data
from the Overseas Time Survey, the fee
for processing E (treaty trader and treaty
investor) visa applications will decrease
from $270 to $205, and the fee for
processing K (fiancé and certain spouses
of U.S. citizens) visa applications will
increase from $240 to $265.

The Department rounded these fees to
the nearest $5 for the ease of converting
to foreign currencies, which are most
often used to pay the fee. These fees also
include the statutory $2 HIV/AIDS/TB/
Malaria surcharge and the $1 special
immigrant program surcharge which
must be attached to every MRV fee.

Please note that in June 2013, the
authority to charge the $1 surcharge
mandated by section 239 of Public Law
110457, Title II, 122 Stat. 5044,
reproduced at 8 U.S.C. 1351 (note)
lapsed, and the HIV/AIDS/TB/Malaria
surcharge increased from $1 to $2 as
mandated by Congress. See Public Law
110-293, Title V, Sec. 501, 122 Stat.
2968, reproduced at 8 U.S.C. 1351
(note). Because those changes occurred
simultaneously, nonimmigrant visa fees
were not affected.

Section 2 of Public Law 113—-42, 127
Stat. 552, reproduced at 8 U.S.C. 1351
(note), imposes a temporary $1
surcharge on the fees for MRV and BCC
application processing, to be deposited
into the general fund of the Treasury.
This provision will sunset two years
after the first date on which the
increased fee is collected. The addition
of the new $1 special immigrant
program surcharge also does not affect
most nonimmigrant visa fees. As the
Department rounded these fees to the
nearest $5 for the ease of converting
foreign currencies, as noted above, the
addition of this surcharge will not affect
most MRV and BCC fees paid by
applicants. The exception is the
processing fee for BCC applications by
minors under the age of 15, which is
statutorily set at $13. The addition of
the $1 special immigrant program
surcharge to the $13 fee and $2 HIV/
AIDS/TB/Malaria surcharge will
increase the total fee for this service
from $15 to $16.

Immigrant Visa Application Processing
Fees

In addition to the nonimmigrant visa
application processing fee modifications
referenced above, the Department is
adjusting the four-tiered immigrant visa
application processing fees based on the

CoSM calculation for each discrete
category of immigrant visa, as
applications for certain categories cost
more to process than others.
Accordingly, the application processing
fee for a Family-Based Visa (immediate
relative and family preference,
processed on the basis of an approved
I-130, I-600 or I-800 petition) will
increase from $230 to $325. The
application processing fee for an
Employment-Based Visa (processed on
the basis of an approved I-140 alien
worker or [-526 alien entrepreneur
petition) will decrease from $405 to
$345. Other Immigrant Visa applications
(including for I-360 self-petitioners,
special immigrant visa applicants and
all others) will have an application
processing fee of $205, down from $220.
As noted above, certain qualifying Iraqi
and Afghan Special Immigrant Visa
applicants are statutorily exempt from
paying any visa-related fees. Public Law
110-181, div. A, Title XII, Sec. 1244(d),
reproduced at 8 U.S.C. 1157 (note);
Public Law 111-8, div. F, Title VI, Sec.
602(b)(4), reproduced at 8 U.S.C. 1101
(note).

Immigrant Visa Security Surcharge

The Department is increasing the
Immigrant Visa Security Surcharge,
which is applicable to all applicants
except those persons who are statutorily
exempted from paying fees, from $75 to
$100. The Immigrant Visa Security
Surcharge comprises those costs
associated with the immigrant visa
application processing fee that support
enhanced border security. In this
update, new data regarding time spent
by consular officials related to enhanced
border security in processing immigrant
visa applications, derived from the 2012
Overseas Time Survey, resulted in an
increase to this cost. See 8 U.S.C. 1714
and Public Law 109-472, Sec. 6, 120
Stat. 3554, reproduced at 8 U.S.C. 1714
(note). See also the Supplemental Notice
of Proposed Rulemaking (75 FR 14111)
for general details regarding the
inclusion of Overseas Time Survey data
into the Cost of Service Study. Please
note that as of 2012, the Immigrant Visa
Security Surcharge is embedded in the
aforementioned immigrant visa
application processing fee and is not
charged as a standalone fee or set forth
as a separate fee on the Schedule.

Determining Returning Resident Status

A permanent resident (called lawful
permanent resident or LPR) or
conditional resident (CR) who has
remained outside the United States for
one year, or beyond the validity period
of a Re-entry Permit, requires a new
immigrant visa to enter the United

States and resume permanent residence.
A provision exists under U.S. visa law
for the issuance of a returning resident
special immigrant visa to an LPR who
remained outside the United States due
to circumstances beyond his or her
control. Processing those applications
for determination of eligibility as a
returning resident has become less
costly due to continuing advances in
automation, making it easier to verify
previous U.S. immigration status.
Accordingly, the Department will lower
the fee from $275 to $180.

Waiver of Two-Year Residency
Requirement

8 U.S.C. 1182, i.e., Educational Visitor
Status; Foreign Residence Requirement;
Waiver describes in detail certain
categories of exchange visitors (J-1) that
are subject to a two-year home-country
physical presence requirement. This
requires that the exchange visitor return
to the country of his or her nationality
or his or her last residence for at least
two years following participation in
particular exchange visitor programs
before adjusting status in the United
States or applying for certain visas to
travel to the United States. This two-
year residency requirement may be
waived in certain circumstances. The
Department charges a fee for processing
waiver applications. In accordance with
the results of the CoSM, in which an
updated analysis of time spent
performing this activity indicated a
reduced percentage of resources
dedicated to this activity, the
Department is decreasing the fee for
processing an application for this
waiver from $215 to $120.

Affidavit of Support Review

The Department charges the affidavit
of support review fee for all affidavits of
support reviewed at the National Visa
Center in connection with an
application for a family-based
immigrant visa. The purpose of the
review is to ensure that each affidavit is
properly completed before the National
Visa Center forwards it to a consular
post for adjudication. The Department is
increasing the fee from $88 to $120 to
reflect the increase in the cost of
providing this service, as determined by
the CoSM, including updated analysis
of time spent performing this activity.

Documentation for Renunciation of
Citizenship

The CoSM demonstrated that
documenting a U.S. citizen’s
renunciation of citizenship is extremely
costly, requiring American consular
officers overseas to spend substantial
amounts of time to accept, process, and
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adjudicate cases. For example, consular
officers must confirm that the potential
renunciant fully understands the
consequences of renunciation, including
losing the right to reside in the United
States without documentation as an
alien. Other steps include verifying that
the renunciant is a U.S. citizen,
conducting a minimum of two intensive
interviews with the potential
renunciant, and reviewing at least three
consular systems before administering
the oath of renunciation. The final
approval of the loss of nationality must
be done by law within the Directorate of
Overseas Citizens Services in
Washington, DC, after which the case is
returned to the consular officer overseas
for final delivery of the Certificate of
Loss of Nationality to the renunciant.
These steps further add to the time and
labor that must be involved in the
process. Accordingly, the Department is
increasing the fee for processing such
requests from $450 to $2,350. As noted
in the interim final rule dated June 28,
2010 (77 FR 36522), the fee of $450 was
set substantially below the cost to the
U.S. government of providing this
service (less than one quarter of the
cost). Since that time, demand for the
service has increased dramatically,
consuming far more consular officer
time and resources, as reflected in the
2012 Overseas Time Survey and
increased workload data. Because the
Department believes there is no public
benefit or other reason for setting this
fee below cost, the Department is
increasing this fee to reflect the full cost
of providing the service. Therefore the
increased fee reflects both the increased
cost of the provision of service as well
as the determination to now charge the
full cost.

Consular Time Charges

The Department previously charged a
consular time fee of $231 per hour, per
employee. This fee is charged when
indicated on the Schedule of Fees or
when services are performed away from
the office or outside regular business
hours. The CoSM estimated that the
hourly consular time charge is now
lower. Accordingly, the Department is
lowering this fee to $135 per hour.

When will the Department of State
implement this interim final rule?

The Department intends to implement
this interim final rule, and initiate
collection of the fees set forth herein,
effective 15 days after publication of
this rule in the Federal Register.

Regulatory Findings
Administrative Procedure Act

The Department is publishing this
rule as an interim final rule, with a 60-
day provision for post-promulgation
comments and with an effective date
less than 30 days from the date of
publication, based on the “good cause”
exceptions set forth at 5 U.S.C.
553(b)(3)(B) and 553(d)(3). Delaying
implementation of this rule would be
contrary to the public interest because
the fees in this rule fund consular
services that are critical to national
security, including screening visa
applicants.

Regulatory Flexibility Act

The Department has reviewed this
rule and, by approving it, certifies that
it will not have a significant economic
impact on a substantial number of small
entities as defined in 5 U.S.C. 601(6).
This rule decreases the application
processing fees for employer-sponsored
petition-based immigrant visas. The
issuance of these visas is contingent
upon approval by DHS of a petition
filed by a United States company with
DHS, and these companies pay a
petition fee to DHS to cover the
processing of the petition. The visa itself
is sought and paid for by an individual
foreign national overseas who seeks to
come to the United States. The amount
of the petition fees that are paid by
small entities to DHS is not, in any way,
connected to or controlled by the
amount of the visa fees paid by
individuals to the Department of State.
While small entities may cover or
reimburse employees for application
processing fees, the State Department is
unaware of the number of such entities
that do so as it, again, is not a process
controlled by the State Department. The
workload volume in this category
accounts for only four percent of the
total immigrant workload expected in

FY 2014. The $60 decrease in the
application processing fee for these
immigrant visas will likely have a
positive, albeit insignificant, economic
impact on the small entities that choose
to reimburse the applicant for the visa
fee. Therefore the State Department
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities.

Unfunded Mandates Act of 1995

This rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year, and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995, 2 U.S.C. 1501-1504.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by 5 U.S.C. 804(2).

Executive Orders 12866 and 13563

The Department has reviewed this
rule to ensure its consistency with the
regulatory philosophy and principles set
forth in the Executive Orders. This rule
has been submitted to OMB for review.

This rule is necessary in light of the
Department of State’s CoSM finding that
the cost of processing various categories
of nonimmigrant and immigrant visas
and of providing certain overseas
citizens services has changed since
those fees were last amended in 2012
and 2010, respectively. The Department
is setting the new fees in accordance
with 31 U.S.C. 9701 and other
applicable legal authority, as described
in detail above. See, e.g., 31 U.S.C.
9701(b)(2)(A) (““The head of each agency
... may prescribe regulations
establishing the charge for a service or
thing of value provided by the agency
. . .based on. . . the costs to the
government.”). This regulation sets the
fees for consular services at the amount
required to recover the costs associated
with providing that service.

Details of the fee changes are as
follows:

Estimated Estimated
ltem No Proposed Unit Current Change Percentage annual cf;e:}r:\%%lm
: fee cost fee in fee increase number of fees
i il 1
applications collected 2
SCHEDULE OF FEES FOR CONSULAR SERVICES
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Estimated
Proposed Unit Current Change Percentage annual
fee cost fee in fee increase number of
applications 1

ltem No.

Estimated
change in
annual
fees
collected 2

PASSPORT AND CITIZENSHIP SERVICES

8. Administrative Proc-
essing of Formal Re-
nunciation of U.S.
Citizenship ......cccceeenee. $2,350 $2,349 $450 $1,900 422 2,378

$4,518,200

NONIMMIGRANT VISA SERVICES

21. Nonimmigrant Visa
Application and Bor-
der Crossing Card
Processing Fees (per
person):
(c) E category non-
immigrant visa .... $205 $205 $270 ($65) —-24 46,901
(d) K category non-
immigrant visa .... $265 $262 $240 $25 10 16,708
(f) Border crossing
card—under age
15; for Mexican
citizens if parent
or guardian has
or is applying for
a border crossing
card (valid 10
years or until the
applicant reaches
age 15; which-
ever is sooner) ... $16 ®) $15 $1 7 250,000

—$3,048,565

$417,700

$250,000

IMMIGRANT AND SPECIAL VISA SERVICES

32. Immigrant Visa Ap-
plication Processing
Fee (per person)
(a) Immediate rel-
ative and family
preference appli-
cations ............... $325 $322 $230 $95 41 575,360
(b) Employment-
based applica-
tions ..o, $345 $344 $405 ($60) -15 26,811
(c) Other immigrant
visa applications
(including 1-360
self-petitioners
and special immi-
grant visa appli-
cants) ....ccocevereenne $205 $204 $220 ($15) -7 1,559
34. Affidavit of Support
Review ......cccoceiinenns $120 $116 $88 $32 36 317,898
35. Special Visa Serv-
ices:
(a) Determining Re-
turning Resident
Status .....cceeeeeenne $180 $178 $275 ($95) -35 3,412
(c) Waiver of Two-
Year Residency
Requirement ....... $120 $116 $215 ($95) —44 10,488

$54,659,200

—$1,608,660

—$23,385

$10,172,736

—$324,140

—$996,360

ADMINISTRATIVE SERVICES

75. Consular Time
Charges .......cccoeu...... $135 $134 $231 ($96) —42 134

—$12,864

$64,003,862
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Estimated Estimated
ltem No Proposed Unit Current Change Percentage annual d;?]?‘%zlm
: fee cost fee in fee increase number of fees
applications 1 collected 2

1Based on projected FY 2014 workload.

2Using projected FY 2014 workload to generate projections.
3The fee for Border Crossing Card applications by minors is statutorily set.

Historically, nonimmigrant visa
workload has increased year to year at
approximately 11 percent. The
Department anticipates that with the
current state of the global economy,
demand will be approximately 10.1
million in Fiscal Year 2014. With regard
to the economic impact as a whole, the
more than 94 percent of nonimmigrant
visa applications that are not petition-
based are sought by and paid for
entirely by foreign national applicants.
The revenue increases resulting from
those fees should not be considered to
have a direct cost impact on the
domestic economy.

With regard to immigrant visas, many
categories are numerically capped by
law; these caps limit workload and keep
current demand fairly stable. In FY
2013, the Department issued 9.1 percent
of all available immigrant visas in
Employment-Based categories (capped
at 140,000 including adjustments of
status processed domestically by DHS).
In FY 2013, all immigrant visas
available under the Diversity Visa
program were issued (capped at 50,000
including adjustments of status
processed domestically by DHS). Also
in FY 2013, the Department issued 84.9
percent of the immigrant visas available
for Family-Preference categories
(capped at 226,000 including
adjustments of status processed
domestically by DHS).

There are nearly 5.7 million
applicants currently awaiting
numerically-controlled visas, sufficient
to fill more than 12 years’ workload at

the current annual caps, and this does
not take into account applicants who
would be adjusting status in the United
States. It is reasonable to expect that the
immigrant visa workload for FY 2014
and FY 2015 will remain about the same
as FY 2013. However, please note that
these estimates do not take into account
variables that the Department cannot
predict at this time, such as legislative
changes contemplated by
Comprehensive Immigration Reform.

Executive Orders 12372 and 13132

This regulation will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Sec. 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
federal programs and activities do not
apply to this regulation.

Executive Order 13175

The Department has determined that
this rulemaking will not have tribal
implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
preempt tribal law. Accordingly, the

requirements of Executive Order 13175
do not apply to this rulemaking.

Paperwork Reduction Act

This rule does not create or revise any
reporting or record-keeping
requirements.

List of Subjects in 22 CFR Part 22

Consular services, Fees, Passports and
visas.

Accordingly, for the reasons stated in
the preamble, 22 CFR part 22 is
amended as follows:

PART 22—SCHEDULE OF FEES FOR
CONSULAR SERVICES—
DEPARTMENT OF STATE AND
FOREIGN SERVICE

m 1. The authority citation for part 22
continues to read as follows:

Authority: 8 U.S.C. 1101 note, 1153 note,
1183a note, 1351, 1351 note, 1714, 1714 note;
10 U.S.C. 2602(c); 11 U.S.C. 1157 note; 22
U.S.C. 214, 214 note, 1475e, 2504(a), 4201,
4206, 4215, 4219, 6551; 31 U.S.C. 9701; Exec.
Order 10,718, 22 FR 4632 (1957); Exec. Order
11,295, 31 FR 10603 (1966).

m 2. Section 22.1 is amended by revising
the introductory text and items 8, 21,
32, 34, 35, and 75 in the “Schedule of
Fees for Consular Services” table and
removing item 36 to read as follows:

§22.1 Schedule of fees.

The following table sets forth the new
fees for the following categories listed
on the U.S. Department of State’s
Schedule of Fees for Consular Services:

SCHEDULE OF FEES FOR CONSULAR SERVICES

Item No. Fee
PASSPORT AND CITIZENSHIP SERVICES
8. Administrative Processing of Formal Renunciation of U.S. Citizenship ........ccccoviiiiiiiiiiinceeeeeeeeee e $2,350
NONIMMIGRANT VISA SERVICES
21. Nonimmigrant Visa Application and Border Crossing Card Processing Fees (per person):
(a) Non-petition-based nonimmigrant visa (EXCept E CAtEOIY) ......oociiiiiiiiiiiiiiice et $160
(b) H, L, O, P, Q and R category NONIMMIGrant VISA ..........ccceciiiiiiiieiieiiie ettt ettt san st s sreesane e $190
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SCHEDULE OF FEES FOR CONSULAR SERVICES—Continued

Item No. Fee
(c) E category NONIMMIGIANT VIS .........ccciiiiiiiiiieiiee s s e e eesn e e e sne e enis $205
(d) K category (fiancé) nonimmigrant visa .........c.ccceceeeeeeeerennes $265
(e) Border crossing card—age 15 and over (10 year validity) ... $160
(f) Border crossing card—under age 15; for Mexican citizens if parent or guardian has or is applying for a border $16
crossing card (valid 10 years or until the applicant reaches age 15, whichever is sooner).
IMMIGRANT AND SPECIAL VISA SERVICES
32. Immigrant Visa Application Processing Fee (per person)
(a) Immediate relative and family preference applications ...........ccooiiiiiiiiiiiiinc e $325
(b) Employment-based appliCAtIONS .........c.eoiiiiiiiiiiiiieie ettt st s b e ae e e b e reeenne $345
(c) Other immigrant visa applications (including I-360 self-petitioners and special immigrant visa applicants) $205
(d) Certain Iraqgi and Afghan special immigrant visa appliCations ............cooiiiiiiiiiiiee e NO FEE
34. Affidavit of Support Review (only when reviewed domestiCally) ..........ccooviiiriiiiriiriiee e $120
35. Special Visa Services:
(a) Determining Returning ReSIAeNt STAtUS .......cocuiiiiriiiiiiieee et ne s $180
(b) Waiver of two year residency requiremMeNnt ...........cccoceeiieeiieiiieenieeee e e $120

(c) Waiver of immigrant visa ineligibility (collected for USCIS and subject to change)

For fee amount, see 8
CFR 103.7(b)(1).

(d) Refugee or significant public benefit parole case ProCeSSING .......cccceiiiiriiiiiiiiiiiiic e NO FEE.
(Items 36 through 40 vacant.)
ADMINISTRATIVE SERVICES

75. Consular Time Charges: As required by this schedule and for fee services performed away from the office or during $135
after-duty hours (per hour or part thereof/per consular officer).

* *

* * *

Dated: August 14, 2014.
Patrick Kennedy,

Under Secretary of State for Management,
Department of State.

[FR Doc. 2014-20516 Filed 8—-27—14; 8:45 am]
BILLING CODE 4710-06-P

DEPARTMENT OF JUSTICE

Parole Commission

28 CFR Part 2
[Docket No. USPC-2013-02]

Paroling, Recommitting, and
Supervising Federal Prisoners:
Prisoners Serving Sentences Under
the United States and District of
Columbia Codes

AGENCY: United States Parole
Commission, Justice.

ACTION: Final rule.

SUMMARY: The United States Parole
Commission is revising its rules
describing the conditions of release set

for persons on supervision and the
procedures used to impose and modify
the conditions. The revision is part of
our ongoing effort to make our rules
easier to understand for those persons
affected by the rules and other
interested persons and organizations.
We are also adding new procedures for
imposing special conditions for sex
offenders, and filling a gap left by an
earlier rule change in 2003 regarding the
administrative appeals that may be filed
by District of Columbia offenders on
supervised release.

DATES: Effective August 28, 2014 and is
applicable beginning July 23, 2014.

FOR FURTHER INFORMATION CONTACT:
Office of the General Counsel, U.S.
Parole Commission, 90 K Street NE.,
Washington, DC 20530, telephone (202)
346-7030. Questions about this
publication are welcome, but inquiries
concerning individual cases cannot be
answered over the telephone.

SUPPLEMENTARY INFORMATION:

Background

In the notice of proposed rulemaking
published at 78 FR 11998—-12002 (Feb.
21, 2013), we discussed the Parole
Commission’s authority to impose
conditions of release, the purposes and
types of release conditions and the
procedures we use to impose the
conditions. We refer you to the previous
publication for a review of this
background material. In the notice of
proposed rulemaking we encouraged the
public to comment on our proposed
changes and we received a substantial
number of written comments from
interested persons and organizations.
We discuss that public comment below.

Public Comment From the District of
Columbia Public Defender Service
(PDS)

PDS recommends that the
Commission place restrictions on the
current rule allowing a supervision
officer to seize prohibited items in plain
view when conducting a visit of the
releasee’s residence or place of
employment. This rule was first
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promulgated in 1984 after the
Commission sought and received
comment from the public, including 27
federal probation offices. Twenty-four of
the probation offices responding favored
the current rule on seizing contraband
in plain view. Eight years later, in a
joint effort with the Probation
Committee of the Judicial Conference of
the United States, and after a
nationwide survey of chief U.S.
probation officers on search and seizure
practices, we developed a
comprehensive search and seizure
policy for federal parolees. No change in
the contraband seizure rule was made at
that time. The current rule and the
proposed revision are consistent with
Judicial Conference guidelines on
search and seizure practices for U.S.
probation officers issued as recently as
2010. PDS has not identified any
compelling reason to deviate from a
long-standing and judicially-approved
policy on permitting a supervision
officer to seize prohibited items that are
in plain view.

PDS recommends changes to the
condition permitting a supervision
officer to inform another person, often a
prospective employer, of the releasee’s
criminal history if the officer reasonably
believes that the releasee may pose a
risk to the other person. One
recommendation is that in the condition
we include specific guidance to the
supervision officer on disclosing a
releasee’s criminal background to a
third person. We believe the details of
how a supervision officer should
contact and advise other persons about
a releasee’s criminal record is a matter
for officer training, and need not be
included in the rule or the release
condition. We are continuing the
current policy that places the
responsibility on the releasee to disclose
his criminal background to the other
person when necessary. The supervision
officer usually acts only if the releasee
fails to make the disclosure. The notes
on this subject in our Rules and
Procedures Manual already advise that
the disclosure should be “confidentially
made to the third party.” PDS also
suggests that we limit third-party
disclosure to a case when the releasee
has been convicted of a crime that
requires registration as a sex offender.
While the warnings are likely required
most frequently for sex offenders, there
are other situations when third-party
disclosure may be warranted (e.g.,
convicted embezzler who wants to work
in a bank). PDS comments on third-
party disclosure have led us to edit the
release condition to restrict the
disclosure to a releasee’s criminal

history (as opposed to “personal
history”’).

In discussing the criteria for imposing
special conditions for sex offenders,
PDS recommends other limitations,
such as a restriction on imposing a
special condition for sex offender
treatment if the basis for the action is
not the releasee’s current conviction, or
if the releasee has previously completed
a sex offender treatment program. There
are a number of cases in which courts
have approved the reliance on sex
offense conditions more than 10 years
old to impose special sex offender
conditions. No hard and fast rule has
emerged from the case law. We may
consider an “ancient prior record”
policy—such as the instruction used in
salient factor scoring—for using older
sex offender convictions in imposing
special conditions. But we are not
inclined to include such a policy in the
rule at this time. PDS reads the statute
at 18 U.S.C. 3583(d) to require that a
special condition may only be imposed
if the condition is reasonably related to
the nature and circumstances of the
offense and the history and
characteristics of the offender. This is a
misreading of the statute. See United
States v. Ross, 475 F.3d 871 (7th Cir.
2007) (judge did not commit plain error
in imposing a sex offender treatment
condition in the absence of a current or
prior sex offense conviction; evidence of
fantasies about crimes against children
sufficed to impose sex offender
treatment condition), citing, United
States v. Prochner, 417 F.3d 54 (1st Cir.
2005) (sex offender treatment condition
upheld where defendant had not been
convicted or arrested for a sex offense,
but defendant’s work history, journal
entries and expert opinions indicated
such treatment may be necessary).

We agree that the releasee’s
completion of sex offender treatment in
the past is a factor that should be
carefully weighed in deciding whether
there is a need for resumption of sex
offender treatment when the offender is
paroled or begins supervised release.
But the Commission should be free to
decide that an earlier treatment program
was an insufficient response to the
offender’s sexual misconduct, or that
repeated treatment is necessary for the
releasee.

With regard to the procedures used to
impose sex offender special conditions,
we disagree with the comments on the
production of adverse witnesses. These
comments are similar to objections
raised by PDS for some time regarding
revocation hearings. PDS recommends
that we conduct a hearing with the
offender before requiring him to
undergo a sex offender evaluation. The

final rule allows the Commission to
require the evaluation after giving the
offender a chance to object to the
proposed condition in writing. A
hearing is required only if the releasee’s
criminal history does not include a sex
offense, and we decide that the
evaluation and other information
support the imposition of sex offender
treatment. The Commission has a
legitimate interest in ordering an
evaluation without a complicated
procedure. On the other hand, PDS
argues that the releasee has an interest
in avoiding the “sex offender” label
until we determine that there is a
demonstrated need for the releasee’s
placement in a sex offender treatment
program. We are continuing to explore
appropriate procedures and policies in
requiring evaluations of offenders for
sex offender treatment.

Public Comment From International
CURE, Inc. and Other Persons

International CURE objects to the
proposed language to be added to 28
CFR 2.40(b) and 2.85(b) which state “in
choosing a condition the Commission
will also consider whether the condition
involves no greater deprivation of
liberty than is reasonably necessary.”
CURE states that the language
“reasonably necessary” is unclear and
does not provide adequate notice to a
releasee of the types of potential
deprivation of liberty that may occur.
The phrase “no greater deprivation of
liberty than is reasonably necessary” is
derived directly from the applicable
statutes. The imposition of special
conditions on D.C. supervised releasees
is governed by D.C. Code 24-133(c)(2)
(the Parole Commission exercises the
same authority as vested in U.S. district
courts by paragraphs (d) through (i) of
18 U.S.C. 3583) and 18 U.S.C. 3583(d)(2)
requires courts to impose conditions
that “involve[ ] no greater deprivation of
liberty than is reasonably necessary.”

CURE objects to the condition
requiring a releasee to “promptly inform
the supervision officer of an arrest or
questioning . . . within two days.” In
CURE’s view the term “questioning” is
overbroad because it could require a
releasee to report any type of
questioning which is in no way related
to an investigation or alleged violation
of law. This language is not new; the
current version of § 2.204(a)(4)(ii)
already requires the releasee to “notify
the supervision officer within two days
of an arrest or questioning by a law-
enforcement officer.” We have not
received complaints that the rule is
being applied by supervision officers an
oppressive fashion, or that releasees are
having their supervision terms revoked
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for failing to report incidental contacts
with law-enforcement officers.

Like PDS, CURE objects to the
condition allowing a supervision officer
to seize contraband in plain view of the
officer, asking that the basis for an
officer’s “‘reasonable belief” that items
are contraband should be subjected to
due process procedures. A releasee
should not be under any
misapprehension as to what items he is
prohibited from possessing, as the other
conditions of supervision clearly so
inform him. CURE’s idea of a pre-
seizure fact finding procedure is
impractical and would defeat the
purpose of the condition, which is to
promptly and safely remove from the
releasee’s control items a releasee may
not possess.

CURE obijects to the condition
restricting a releasee from being in a
place where drugs are sold or used.
Again, this is not a new condition but
merely an editing of the previous
condition that “the releasee shall not
frequent a place where a controlled
substance is illegally sold, dispensed,
used, or given away.” 28 CFR
2.204(a)(5)(iii). The commenter objects
that the rule does not contain a scienter
requirement and thereby exculpate the
person who visits a place in which
drugs are used or sold without his
knowledge. We have not been presented
with evidence of revocations for persons
who have unwittingly been frequenting
places that turned out to be drug
markets.

CURE’s objection misunderstands the
function of this condition of
supervision, and of all of the conditions.
They do not exist to try to trap a
releasee into behavior that will get him
sent back to prison. Rather, the function
of this provision and all of the
conditions is to promote successful
reintegration into society by giving a
releasee clear guidance about what
activities he must avoid because they do
not support a law-abiding lifestyle. One
of these things to be avoided is hanging
out with other people who are using or
selling drugs. The same holds true for
another well-accepted general
condition, i.e., that a releasee should not
associate with a person in criminal
activity or who has a criminal record.
CURE’s opposition to this condition is
also without merit, especially in the
absence of evidence that releasees are
being reimprisoned for incidental or
unknowing contact with other felons.
Moreover, in response to another
concern raised by CURE, this condition
has not been enforced to restrict
releasees from participating in support
groups and therapy sessions in which

others with a criminal record may be
present.

Like PDS, CURE has objections to the
condition that requires disclosure of a
person’s criminal record in situations in
which the supervision officer has
determined that the releasee’s
relationship with a person may pose a
risk of harm to this person. But we are
confident that supervision officers have
appropriately weighed the need to
protect the public safety and the
releasee’s privacy interest in these
situations and have made disclosures,
when deemed necessary, using
measures that, to the degree possible,
maintain the confidentiality of the
disclosure.

CURE objects that the language of the
proposed rule allowing for an
emergency modification of the
conditions without providing a 10-day
notice and comment period to the
releasee leaves the releasee no recourse
after imposition of an emergency special
condition. This is incorrect. The rules
provide the same right to appeal a
change in conditions as is the case if the
10-day notice and comment period is
permitted.

CURE also comments that the rule on
imposing sex offender treatment for a
releasee who does not have a conviction
for a sex offense does not sufficiently
define the terms ““current behavior” and
“personal history” for purposes of
determining whether imposition of sex
offender evaluation or treatment is
warranted. In using these terms we were
attempting to convert the statutory
terms (“nature and circumstances of the
offense and the history and
characteristics of the offender’’) into
plain language. We decided to return to
the statutory language in response to the
comment.

Emily Crisler wrote to support
extending the availability of an
administrative appeal of a modification
of a condition of parole to D.C. Code
offenders on parole and supervised
release. She objects to the provision in
28 CFR 2.85(c) that an appeal is not
available for the original imposition of
conditions upon a D.C. offender’s parole
release, claiming that this policy forces
an offender to abide by “overly
prejudicial and/or constitutionally
invalid conditions” without recourse.
She argues that 28 CFR 2.85(c) (for D.C.
parolees) and 2.220 (for D.C. supervised
releasees) should be consistent; both
should either permit appeal of original
imposition of conditions of supervision,
or both should not permit it. But the
availability of an administrative appeal
is only required for the D.C. supervised
releasee; the Commission may decide to
offer an appeal to the D.C. parolee as a

matter of agency discretion. Recent
personnel cuts limit our capacity to
offer administrative appeals that are not
required by law.

Ms. Crisler also supports other
changes to the rules which she views as
enhancing the rehabilitative function of
supervision, such as conditions to
provide training or correctional
treatment or medical care. She
recommends that the Commission
delete reference to “‘the releasee’s
history and characteristics” from 28
CFR 2.40 as “overly broad” and
“vulnerable to an abuse of discretion.”
She objects to “‘characteristics’ as
potentially discriminatory if imposed
based on a characteristic that is
unrelated to the releasee’s previous
crime or propensity to commit future
crimes. The language to which Ms.
Crisler objects is statutory language.

Ms. Crisler objects to the standard
condition that a person not associate
with a person having a criminal record
as a violation of releasee’s First
Amendment right to freedom of
association. But releasees do not have
the same rights of association as held by
persons not under lawful supervision.
E.g., United States v. Albanese, 554 F.2d
543 (2d Cir. 1977). She objects to
prohibiting individuals from associating
with others who may have committed a
crime completely unrelated to the
offender’s crime. This concern is at odds
with the earlier expressed concern that
rehabilitation should be the primary
focus of conditions; the non-association
condition is intended to urge a releasee
away from anti-social and toward pro-
social associates.

Finally, Ms. Crisler objects to the
provision allowing a sex offender
condition to be imposed in the absence
of a conviction for a sex offense. As we
noted earlier, courts have held that sex
offender treatment may be appropriate
even if the releasee has not been
convicted of a sex offense.

Public Comment From the Washington
Lawyers Committee (WLC)

WLC argues that the Commission
should use the criteria that U.S. district
courts must apply in imposing special
conditions of supervised release, found
at 18 U.S.C. 3583(d), when considering
setting release conditions on all D.C.
parolees, supervised releasees, and
federal parolees. Though the statutory
criteria differs for the three groups of
offenders, we proposed to adopt, as a
matter of policy, the criteria for
supervised releasees in setting release
conditions for all offenders under the
Commission’s jurisdiction. That intent
is evident from the similar terms used
in the proposed language of 28 CFR



Federal Register/Vol. 79, No. 167/ Thursday, August 28, 2014/Rules and Regulations

51257

2.40(b), 2.85(b), and 2.204(b)(1).
Therefore, our proposed rule already
met WLC’s recommendation that the
Section 3583(d) criteria should be the
“floor” for considering special
conditions for all persons under
supervision. But we differ with WLC
when they recommend that we can only
impose a special condition when all the
criteria are satisfied in making a
decision for a particular offender. We
have already touched on this issue in
discussing PDS’s claim that the
statutory language of Section 3583
prohibits us from imposing a special
condition of sex offender treatment for
a releasee who has not been convicted
of a sex offense. In our view, we may
impose a special release condition if the
condition is reasonably related to the
nature and circumstances of the offense
or the history and characteristics of the
offender, and any one of the purposes of
criminal sentencing listed at
3553(a)(2)(B) (deterrence), (C) protection
of the public and (D) (offender
rehabilitation). We will also consider in
each case whether the condition
involves no greater deprivation than is
reasonably necessary to meet one of the
purposes of criminal sentencing listed
in 3553(a)(2)(B)—(D). In each case, we
acknowledge that the release condition
should have some rational relationship
to the releasee’s offense, his history or
his characteristics, i.e., the relevant
factual background of the offender. But
while in many cases a condition may
serve several purposes of criminal
sentencing, in some cases one purpose
may be clearly dominant. The statutory
language does not restrict us from using
the disjunctive “or”” in our recitation of
the purposes of imposing release
conditions and we adhere to this
interpretation. This interpretation is
consistent with the practice of the
federal courts. United States v. Carter,
463 F.3d 526, 529 (6th Cir. 2006);
United States v. Johnson, 998 F.2d 696,
699 (9th Cir. 1993).

WLC also comments that for D.C.
supervised releasees the Parole
Commission must follow the U.S.
Sentencing Commission’s policy
statements on imposing release
conditions, considering the requirement
of 18 U.S.C. 3583(d)(3). The Sentencing
Commission’s policy statements
contained in the sentencing guideline at
5D1.3 recommend for the federal
judiciary standard and special
conditions of supervision (5D1.3(c) and
(d)), and note other special conditions
that “may be appropriate on a case-by-
case basis” (5D1.3(e)). We find these
policy statements to be instructive, but
at the same time note that these policy

statements do not impose mandatory
rules on federal judges when they set
conditions of supervised release for U.S.
Code offenders, or on the Parole
Commission in setting supervision
conditions on D.C. supervised releasees.

Like the comments of PDS, WLC
questions the Commission’s authority to
impose a sex offender treatment
condition for a person who has not been
convicted of a sex offense. As noted
earlier, we disagree with this comment
and point to federal appellate case
precedent that allows the condition
without the prerequisite of a sex offense
condition.

WLC also recommends that we extend
an administrative appeal procedure to
D.C. offenders regarding the imposition
of parole conditions. We addressed this
issue in the previous discussion.

Executive Orders 12866 and 13563

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, “Regulation Planning and
Review,” section 1(b), Principles of
Regulation, and in accordance with
Executive Order 13565, “Improving
Regulation and Regulatory Review,”
section 1(b), General Principles of
Regulation. The Commission has
determined that this rule is not a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, and
accordingly this rule has not been
reviewed by the Office of Management
and Budget.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Under Executive
Order 13132, this rule does not have
sufficient federalism implications
requiring a Federalism Assessment.

Regulatory Flexibility Act

The rule will not have a significant
economic impact upon a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 605(b).

Unfunded Mandates Reform Act of
1995

The rule will not cause State, local, or
tribal governments, or the private sector,
to spend $100,000,000 or more in any
one year, and it will not significantly or
uniquely affect small governments. No
action under the Unfunded Mandates
Reform Act of 1995 is necessary.

Small Business Regulatory Enforcement
Fairness Act of 1996 (Subtitle E—
Congressional Review Act)

These rule is not a ““‘major rule” as
defined by Section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 Subtitle E—
Congressional Review Act, now codified
at 5 U.S.C. 804(2). The rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on the ability
of United States-based companies to
compete with foreign-based companies.
Moreover, this is a rule of agency
practice or procedure that does not
substantially affect the rights or
obligations of non-agency parties, and
does not come within the meaning of
the term ““rule” as used in Section
804(3)(C), now codified at 5 U.S.C.
804(3)(C). Therefore, the reporting
requirement of 5 U.S.C. 801 does not

apply.
List of Subjects in 28 CFR Part 2

Administrative practice and
procedure, Prisoners, Probation and
parole.

The Final Rule

Accordingly, the U.S. Parole
Commission adopts the following
amendments to 28 CFR part 2.

PART 2—[AMENDED]

m 1. The authority citation for part 2
continues to read as follows:

Authority: 18 U.S.C. 4203(a)(1) and
4204(a)(6).

m 2. Revise § 2.40 to read as follows:

§2.40 Conditions of release.

(a)(1) General conditions of release
and notice by certificate of release. All
persons on supervision must follow the
conditions of release described in
§ 2.204(a)(3) through (6). These
conditions are necessary to satisfy the
purposes of release conditions stated in
18 U.S.C. 4209. Your certificate of
release informs you of these conditions
and special conditions that we have
imposed for your supervision.

(2) Refusing to sign the certificate of
release. (i) If you have been granted a
parole date and you refuse to sign the
certificate of release (or any other
document necessary to fulfill a
condition of release), we will consider
your refusal as a withdrawal of your
application for parole as of the date of
your refusal. You will not be released on
parole and you will have to reapply for
parole consideration.

(ii) If you are scheduled for release to
supervision through good-time
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deduction and you refuse to sign the
certificate of release, you will be
released but you still must follow the
conditions listed in the certificate.

(b) Special conditions of release. We
may impose a condition of release other
than a condition described in
§ 2.204(a)(3) through (6) if we determine
that imposing the condition is
reasonably related to the nature and
circumstances of your offense or your
history and characteristics, and at least
one of the following purposes of
criminal sentencing: The need to deter
you from criminal conduct; protection
of the public from further crimes; or the
need to provide you with training or
correctional treatment or medical care.
In choosing a condition we will also
consider whether the condition involves
no greater deprivation of liberty than is
reasonably necessary for the purposes of
deterrence of criminal conduct,
protection of the public from crime and
offender rehabilitation. We list some
examples of special conditions of
release at § 2.204(b)(2).

(c) Participation in a drug-treatment
program, If we require your
participation in a drug-treatment
program, you must submit to a drug test
within 15 days of your release and to at
least two other drug tests, as determined
by your supervision officer. If we decide
not to impose the special condition on
drug-treatment, because available
information indicates you are a low risk
for substance abuse, this decision
constitutes good cause for suspending
the drug testing requirements of 18
U.S.C. 4209(a). You must pass all pre-
release drug tests administered by the
Bureau of Prisons before you are
paroled. If you fail a drug test your
parole date may be rescinded.

(d) Changing conditions of release.
After your release, we may change or
add to the conditions of release if we
decide that such action is consistent
with the criteria described in paragraph
(b) of this section. In making these
changes we will use the procedures
described in § 2.204(c) and (d). You may
appeal our action as provided in §§ 2.26
and 2.220.

(e) Application of release conditions
to an absconder. If you abscond from
supervision, you will stop the running
of your sentence as of the date of your
absconding and you will prevent the
expiration of your sentence. You will
still be bound by the conditions of
release while you are an absconder,
even after the original expiration date of
your sentence. We may revoke your
release for a violation of a release
condition that you commit before the
revised expiration date of your sentence

(the original expiration date plus the
time you were an absconder).

(f) Revocation for possession of a
controlled substance (18 U.S.C. 4214(f)).
If we find after a revocation hearing that
you have illegally possessed a
controlled substance, we must revoke
your release. If you fail a drug test, we
must consider whether the availability
of appropriate substance abuse
programs, or your current or past
participation in such programs, justifies
an exception from the requirement of
mandatory revocation. We will not
revoke your release on the basis of a
single, unconfirmed positive drug test if
you challenge the test result and there
is no other violation found by us to
support revocation.

(g) Supervision officer guidance. See
§ 2.204(g).

(h) Definitions. See § 2.204(h).

m 3. Revise § 2.85 to read as follows:

§2.85 Conditions of release.

(a)(1) General conditions of release
and notice by certificate of release. All
persons on supervision must follow the
conditions of release described in
§ 2.204(a)(3) through (6). Your certificate
of release informs you of these
conditions and other special conditions
that we have imposed for your
supervision.

(2) Refusing to sign the certificate of
release. (i) If you have been granted a
parole date and you refuse to sign the
certificate of release (or any other
document necessary to fulfill a
condition of release), we will consider
your refusal as a withdrawal of your
application for parole as of the date of
your refusal. You will not be released on
parole and you will have to reapply for
parole consideration.

(ii) If you are scheduled for release to
supervision through good-time
deduction and you refuse to sign the
certificate of release, you will be
released but you still must follow the
conditions listed in the certificate.

(b) Special conditions of release. We
may impose a condition of release other
than a condition described in
§ 2.204(a)(3) through (6) if we determine
that imposing the condition is
reasonably related to the nature and
circumstances of your offense or your
history and characteristics, and at least
one of the following purposes of
criminal sentencing: The need to deter
you from criminal conduct; protection
of the public from further crimes; or the
need to provide you with training or
correctional treatment or medical care.
In choosing a condition we will also
consider whether the condition involves
no greater deprivation of liberty than is
reasonably necessary for the purposes of

deterrence of criminal conduct,
protection of the public from crime and
offender rehabilitation. We list some
examples of special conditions of
release at § 2.204(b)(2).

(c) Changing conditions of release. We
may at any time change or add to the
conditions of release if we decide that
such action is consistent with the
criteria described in paragraph (b) of
this section. In making these changes we
will use the procedures described in
§2.204(c) and (d). You may not appeal
the decision.

(d) Application of release conditions
to an absconder. If you abscond from
supervision, you will stop the running
of your sentence as of the date of your
absconding and you will prevent the
expiration of your sentence. You will
still be bound by the conditions of
release while you are an absconder,
even after the original expiration date of
your sentence. We may revoke your
release for a violation of a release
condition that you commit before the
revised expiration date of your sentence
(the original expiration date plus the
time you were an absconder).

(e) Supervision officer guidance. See
§2.204(g).

(f) Definitions. See § 2.204(h).

m 4. Revise § 2.204 to read as follows:

§2.204 Conditions of supervised release.

(a)(1) General conditions of release
and notice by certificate of release. All
persons on supervision must follow the
conditions of release described in
paragraphs (a)(3) through (6) of this
section. These conditions are necessary
to satisfy the purposes of release
conditions stated in 18 U.S.C. 3583(d)
and 3553(a)(2)(B) through (D). Your
certificate of release informs you of
these conditions and other special
conditions that we have imposed for
your supervision.

(2) Refusing to sign the certificate of
release does not excuse compliance. If
you refuse to sign the certificate of
release, you must still follow the
conditions listed in the certificate.

(3) Report your arrival. After you are
released from custody, you must go
directly to the district named in the
certificate. You must appear in person at
the supervision office and report your
home address to the supervision officer.
If you cannot appear in person at that
office within 72 hours of your release
because of an emergency, you must
report to the nearest CSOSA or U.S.
probation office and obey the
instructions given by the duty officer. If
you were initially released to the
custody of another authority, you must
follow the procedures described in this
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paragraph after you are released from
the custody of the other authority.

(4) Provide information to and
cooperate with the supervision officer—
(i) Written reports. Between the first and
third day of each month, you must make
a written report to the supervision
officer on a form provided to you. You
must also report to the supervision
officer as that officer directs. You must
answer the supervision officer
completely and truthfully when the
officer asks you for information.

(ii) Promptly inform the supervision
officer of an arrest or questioning, or a
change in your job or address. Within
two days of your arrest or questioning
by a law-enforcement officer, you must
inform your supervision officer of the
contact with the law-enforcement
officer. You must also inform your
supervision officer of a change in your
employment or address within two days
of the change.

(iii) Allow visits of the supervision
officer. You must allow the supervision
officer to visit your home and
workplace.

(iv) Allow seizure of prohibited items.
You must allow the supervision officer
to seize any item that the officer
reasonably believes is an item you are
prohibited from possessing (for
example, an illegal drug or a weapon),
and that is in plain view in your
possession, including in your home,
workplace or vehicle.

(v) Take drug or alcohol tests. You
must take a drug or alcohol test
whenever your supervision officer
orders you to take the test.

(5) Prohibited conduct—(i) Do not
violate any law. You must not violate
any law and must not associate with any
person who is violating any law.

(ii) Do not possess a firearm or
dangerous weapon. You must not
possess a firearm or other dangerous
weapon or ammunition.

(iii) Do not illegally possess or use a
controlled substance or drink alcohol to
excess. You must not illegally possess or
use a controlled substance and you must
not drink alcoholic beverages to excess.
You must stay away from a place where
a controlled substance is illegally sold,
used or given away.

(iv) Do not leave the district of
supervision without permission. You
must not leave the district of
supervision without the written
permission of your supervision officer.

(v) Do not associate with a person
with a criminal record. You must not
associate with a person who has a
criminal record without the permission
of your supervision officer.

(vi) Do not act as an informant. You
must not agree to act as an informant for

any law-enforcement officer without the
rior approval of the Commission.

(6) Additional conditions—(i) Work.
You must make a good faith effort to
work regularly, unless excused by your
supervision officer. You must support
your children and any legal dependent.
You must participate in an employment-
readiness program if your supervision
officer directs you to do so.

(ii) Pay court-ordered obligations. You
must make a good faith effort to pay any
fine, restitution order, court costs or
assessment or court-ordered child
support or alimony payment. You must
provide financial information relevant
to the payment of such a financial
obligation when your supervision
officer asks for such information. You
must cooperate with your supervision
officer in setting up an installment plan
to pay the obligation.

(iii) Participate in a program for
preventing domestic violence. If the
term of supervision results from your
conviction for a domestic violence
crime, and such conviction is your first
conviction for such a crime, you must
attend, as directed by your supervision
officer, an approved offender-
rehabilitation program for the
prevention of domestic violence if such
a program is readily available within 50
miles of your home.

(iv) Register if you are covered by a
special offender registration law. You
must comply with any applicable
special offender registration law, for
example, a law that requires you to
register as a sex-offender or a gun-
offender.

(v) Provide a DNA sample. You must
provide a DNA sample, as directed by
your supervision officer, if collection of
such sample is authorized by the DNA
Analysis Backlog Elimination Act of
2000.

(vi) Comply with a graduated
sanction. If you are supervised by
CSOSA, you must comply with the
sanction(s) imposed by the supervision
officer and as established by an
approved schedule of graduated
sanctions. We may decide to begin
revocation proceedings for you even if
the supervision officer has earlier
imposed a graduated sanction for your
alleged violation of a release condition.

(vii) Inform another person of your
criminal record or personal history as
directed by the supervision officer. You
must inform a person of your criminal
record or personal history if your
supervision officer determines that your
relationship or contact with this person
may pose a risk of harm to this person.
The supervision officer may direct you
to give this notice and then confirm
with the person that you obeyed the

officer’s direction. The supervision
officer may also give the notice directly
to the person.

(b)(1) Special conditions of release.
We may impose a condition of release
other than a condition described in
paragraphs (a)(3) through (6) of this
section if we determine that imposing
the condition is reasonably related to
the nature and circumstances of your
offense or your history and
characteristics, and at least one of the
following purposes of criminal
sentencing: The need to deter you from
criminal conduct; protection of the
public from further crimes; or the need
to provide you with training or
correctional treatment or medical care.
In choosing a condition we will also
consider whether the condition involves
no greater deprivation of liberty than is
reasonably necessary for the purposes of
deterrence of criminal conduct,
protection of the public from crime and
offender rehabilitation.

(2) Examples. The following are
examples of special conditions that we
may impose—

(1) That you reside in and/or
participate in a program of a community
corrections center for all or part of the
period of supervision;

(ii) That you participate in a drug- or
alcohol-treatment program, and not use
alcohol and other intoxicants at any
time;

(iii) That you remain at home during
hours you are not working or going to
school, and have your compliance with
this condition checked by telephone or
an electronic signaling device; and

(iv) That you permit a supervision
officer to conduct a search of your
person, or of any building, vehicle or
other area under your control, at such
time as that supervision officer decides,
and to seize any prohibited items the
officer, or a person assisting the officer,
may find.

(3) Participation in a drug-treatment
program. If we require your
participation in a drug-treatment
program, you must submit to a drug test
within 15 days of your release and to at
least two other drug tests, as determined
by your supervision officer. If we decide
not to impose the special condition on
drug-treatment, because available
information indicates you are a low risk
for substance abuse, this decision
constitutes good cause for suspending
the drug testing requirements of 18
U.S.C. 3583(d).

(c)(1) Changing conditions of release.
After your release, we may change or
add to the conditions of release if we
decide that such action is consistent
with the criteria described in paragraph
(b)(1) of this section.
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(2) Objecting to the proposed change.
(i) We will notify you of the proposed
change, the reason for the proposed
change and give you 10 days from your
receipt of the notice to comment on the
proposed change. You can waive the 10-
day comment period and agree to the
proposed change. You are not entitled to
the notice and 10-day comment period
if:

(A) You ask for the change;

(B) We make the change as part of a
revocation hearing or an expedited
revocation decision; or

(C) We find that the change must be
made immediately to prevent harm to
you or another person.

(i1) We will make a decision on the
proposed change within 21 days
(excluding holidays) after the 10-day
comment period ends, and notify you in
writing of the decision. You may appeal
our action as provided in §§ 2.26 and
2.220.

(d) Imposing special conditions for a
sex offender. (1) If your criminal record
includes a conviction for a sex offense,
we may impose a special condition that
you undergo an evaluation for sex
offender treatment, and participate in a
sex offender treatment program as
directed by your supervision officer. We
will impose the sex offender evaluation
and treatment conditions using the
procedures described in paragraph (c) of
this section.

(2)(i) If your criminal record does not
include a conviction for a sex offense,
we may decide that the nature and
circumstances of your offense or your
history and characteristics show that
you should be evaluated for sex offender
treatment. In this case, we may impose
a special condition requiring an
evaluation for sex offender treatment
using the procedures described in
paragraph (c) of this section.

(ii) At the conclusion of the
evaluation, if sex offender treatment
appears warranted and you object to
such treatment, we will conduct a
hearing to consider whether you should
be required to participate in sex
offender treatment. You will be given
notice of the date and time of the
hearing and the subject of the hearing,
disclosure of the information supporting
the proposed action, the opportunity to
testify concerning the proposed action
and to present evidence and the
testimony of witnesses, the opportunity
to be represented by retained or
appointed counsel and written findings
regarding the decision. You will have
the opportunity to confront and cross-
examine persons who have given
information that is relied on for the
proposed action, if you ask that these
witnesses appear at the hearing, unless

we find good cause for excusing the
appearance of the witness.

(iii) A hearing is not required if we
impose the sex offender treatment
condition at your request, as part of a
revocation hearing or an expedited
revocation decision, or if a hearing on
the need for sex offender treatment
(including a revocation hearing) was
conducted within 24 months of the
request for the special condition.

(iv) In most cases we expect that a
hearing conducted under this paragraph
will be held in person with you,
especially if you are supervised in the
District of Columbia. But we may
conduct the hearing by videoconference.

(3) Whether your criminal record
includes a conviction for a sex offense
or not, if we propose to impose other
restrictions on your activities, we will
use either the notice and comment
procedures of paragraph (c) of this
section or the hearing procedures of this
paragraph, depending on a case-by-case
evaluation of the your interest and the
public interest.

(e) Application of release conditions
to an absconder. If you abscond from
supervision, you will stop the running
of your supervised release term as of the
date of your absconding and you will
prevent the expiration of your
supervised release term. But you will
still be bound by the conditions of
release while you are an absconder,
even after the original expiration date of
your supervised release term. We may
revoke the term of supervised release for
a violation of a release condition that
you commit before the revised
expiration date of the supervised release
term (the original expiration date plus
the time you were an absconder).

(f) Revocation for certain violations of
release conditions. If we find after a
revocation hearing that you have
possessed a controlled substance,
refused to comply with drug testing,
possessed a firearm or tested positive for
illegal controlled substances more than
three times in one year, we must revoke
your supervised release and impose a
prison term as provided at § 2.218.
When considering mandatory
revocation for repeatedly failing a drug
test, we must consider whether the
availability of appropriate substance
abuse programs, or your current or past
participation in such programs, justifies
an exception from the requirement of
mandatory revocation.

(g) Supervision officer guidance. We
expect you to understand the conditions
of release according to the plain
meaning of the conditions. You should
ask for guidance from your supervision
officer if there are conditions you do not
understand and before you take actions

that may risk violation of your release
conditions. The supervision officer may
instruct you to refrain from particular
conduct, or to take specific actions or to
correct an existing violation of a release
condition. If the supervision officer
directs you to report on your
compliance with an officer’s instruction
and you fail to do so, we may consider
that your failure is itself a release
violation.

(h) Definitions. As used for any
person under our jurisdiction, the
term—

(1) Supervision officer means a
community supervision officer of the
District of Columbia Court Services and
Offender Supervision Agency or a
United States probation officer;

(2) Domestic violence crime has the
meaning given that term by 18 U.S.C.
3561, except that the term “court of the
United States” as used in that definition
shall be deemed to include the Superior
Court of the District of Columbia;

(3) Approved offender-rehabilitation
program means a program that has been
approved by CSOSA (or the United
States Probation Office) in consultation
with a State Coalition Against Domestic
Violence or other appropriate experts;

(4) Releasee means a person who has
been released to parole supervision,
released to supervision through good-
time deduction or released to
supervised release;

(5) Certificate of release means the
certificate of supervised release
delivered to the releasee under § 2.203;

(6) Firearm has the meaning given by
18 U.S.C. 921;

(7) Sex offense means any
“registration offense” as that term is
defined at D.C. Code 22—4001(8) and
any ‘“‘sex offense” as that term is defined
at 42 U.S.C. 16911(5); and

(8) Conviction, used with respect to a
sex offense, includes an adjudication of
delinquency for a juvenile, but only if
the offender was 14 years of age or older
at the time of the sex offense and the
offense adjudicated was comparable to
or more severe than aggravated sexual
abuse (as described in 18 U.S.C. 2241),
or was an attempt or conspiracy to
commit such an offense.

m 5. Revise § 2.220 to read as follows:

§2.220 Appeal.

(a) As a supervised releasee you may
appeal a decision to: Change or add a
special condition of supervised release,
revoke supervised release, or impose a
term of imprisonment or a new term of
supervised release after revocation. You
may not appeal one of the general
conditions of release.

(b) If we add a special condition to
take effect immediately upon your
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supervised release, you may appeal the
imposition of the special condition no
later than 30 days after the date you
begin your supervised release. If we
change or add the special condition
sometime after you begin your
supervised release, you may appeal
within 30 days of the notice of action
changing or adding the condition. You
must follow the appealed condition
until we change the condition in
response to your appeal.

(c) You cannot appeal if we made the
decision as part of an expedited
revocation, or if you asked us to change
or add a special condition of release.

(d) You must follow the procedures of
§ 2.26 in preparing your appeal. We will
follow the same rule in voting on and
deciding your appeal.

Dated: August 21, 2014.
Cranston J. Mitchell,
Vice Chairman, U.S. Parole Commission.
[FR Doc. 201420427 Filed 8-27—-14; 8:45 am|
BILLING CODE 4410-31-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2014-0417; FRL-9913-13-
Region 9]

Revisions to the California State
Implementation Plan, Imperial County
Air Pollution Control District and
Shasta County Air Quality
Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to approve a revision to the
Imperial County Air Pollution Control
District (ICAPCD) and the Shasta
County Air Quality Management District

(SHAQMD) portions of the California
State Implementation Plan (SIP). We are
approving local rules regarding
enhanced monitoring under the Clean
Air Act (CAA or the Act).

DATES: This rule is effective on October
27, 2014 without further notice, unless
EPA receives adverse comments by
September 29, 2014. If we receive such
comments, we will publish a timely
withdrawal in the Federal Register to
notify the public that this direct final
rule will not take effect.

ADDRESSES: Submit comments,
identified by docket number [EPA-R09—
OAR-2014-0417], by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or Deliver: Andrew Steckel
(Air—4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an ‘“‘anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.

TABLE 1—SUBMITTED RULES

Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California 94105-3901. While all
documents in the docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Vanessa Graham, EPA Region IX, (415)
947-4120, graham.vanessa@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rules?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. EPA Recommendations To Further
Improve the Rules.
D. Public Comment and Final Action.
III. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What rules did the State submit?

9 <6 L3}

us,

Table 1 lists the rules we are
approving, with the dates that they were
adopted by ICAPCD and SHAQMD, and
submitted by the California State Air
Resource Board (CARB).

Local agency Rule # Rule title Adopted Submitted
ICAPCD ....ccovvieiiene 910 | Enhanced MONItOMING ........oicviiiiiiiiee e 03/21/95 06/16/95
SHAQMD ......cccovveernne. 3:8 | Enhanced Monitoring and Compliance Certification for Major Sources as 01/03/95 2/24/95

Defined by Title V.

On December 16, 1995, the submittal
for ICAPCD Rule 910 was deemed by
operation of law to meet the
completeness criteria in 40 CFR Part 51,
Appendix V, which must be met before
formal EPA review.

On August 24, 1995, the submittal for
SHAQMD Rule 3:8 was deemed by

operation of law to meet the
completeness criteria in 40 CFR Part 51,
Appendix V, which must be met before
formal EPA review.

B. Are there other versions of these
rules?

There are no previous versions of
Rule 910 in the ICAPCD portion of the
SIP, nor Rule 3:8 in the SHAQMD
portion of the SIP.
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C. What is the purpose of the submitted
rules?

The primary purpose of these rules is
to improve the current monitoring
schemes so that sources, districts, states
and EPA can determine a source’s
compliance with underlying emission
limitations or standards on a regular
basis.

II. EPA’s Evaluation and Action

A. How is EPA evaluating the rules?

As part of the 1990 amendments to
the CAA, Congress amended Sections
113 and 114. Among the revisions are
provisions which require an enhanced
monitoring and compliance certification
program for major stationary sources of
air pollution. EPA Region IX provided
recommended language necessary to be
incorporated into SIPs. A summary of
our evaluation finds that the credible
evidence language used in Rules 910
and 3:8 is identical to the language
required in the CAA for the
implementation of regulations. In
addition, we have evaluated whether
the rules are adequately enforceable and
whether they would interfere with the
on-going process for ensuring that
requirements for Reasonable Further
Progress (RFP) and attainment of
National Ambient Air Quality Standards
(NAAQS) are met.

Guidance and policy documents that
we use to evaluate enforceability and
other CAA requirements include a letter
dated May 16, 1994, from EPA Region
IX, Felicia Marcus, entitled ““Call for SIP
Revision Concerning Enhanced
Monitoring”.

B. Do the rules meet the evaluation
criteria?

We believe these rules are consistent
with the relevant policy and guidance
regarding enforceability and SIP
relaxations. Our Technical Support
Document (TSD) has more information
on our evaluation.

C. EPA Recommendations To Further
Improve the Rules

When these rules are next revised, we
recommend that section D.2.b(1) of
ICAPCD Rule 910, and section c.2.d of
SHAQMD Rule 3:8 be modified to
include test methods as outlined in 40
CFR part 63. This is not an
approvability issue because the rules do
not limit credible evidence to those
methods specifically listed, but it would
be clearer to also specify part 63 in this
list.

D. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the

submitted rules because we believe they
fulfill all relevant requirements. We do
not think anyone will object to this
approval, so we are finalizing it without
proposing it in advance. However, in
the Proposed Rules section of this
Federal Register, we are simultaneously
proposing approval of the same
submitted rules. If we receive adverse
comments by September 29, 2014, we
will publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on October 27,
2014. This will incorporate these rules
into the federally enforceable SIP.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive

Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur Oxides, Volatile
organic compounds.

Dated: May 23, 2014.

Jared Blumenfeld,
Regional Administrator, Region IX.
Part 52, Chapter I, Title 40 of the Code

of Federal Regulations is amended as
follows:
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PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS.

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(215) (i)(G) and
(c)(222)(1)(F) to read as follows:

§52.220 Identification of plan.
* * * * *

(C) * x %

(215) E

(1) * *x %

(G) Shasta County Air Quality
Management District.

(1) Rule 3:8, “Enhanced Monitoring
and Compliance Certification for Major
Sources as Defined by Title V of the
Federal Clean Air Act,” adopted on
January 3, 1995.

(222) I

(1) * % %

(F) Imperial County Air Pollution
Control District.

(1) Rule 910, “Enhanced Monitoring,”
adopted March 21, 1995.

* * * * *

[FR Doc. 2014-20504 Filed 8-27—14; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[FCC 14-109]

Extension of the Consummation
Deadline for Space and Earth Station
License Transfers and Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends the
Commission’s rules to extend the time
by which parties must consummate an
approved satellite space station or earth
station license assignment or transfer of
control from 60 to 180 days. This will
provide parties greater flexibility to set
closing dates, decrease the need to file
extension of time requests, and
harmonize this consummation deadline
with that in other wireless services.

DATES: Effective August 28, 2014.

FOR FURTHER INFORMATION CONTACT: Clay
DeCell, 202—-418-0803.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order,

FCC 14-109, adopted July 31, 2014, and
released August 1, 2014. The full text of
the Order is available for download at
https://apps.fcc.gov/edocs_public/. 1t is
also available for inspection and
copying during business hours in the
FCC Reference Information Center,
Portals II, 445 12th Street SW., Room
CY-A257, Washington, DC 20554. To
request materials in accessible formats
for people with disabilities, send an
email to FCC504@fcc.gov or call the
Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (TTY).

Synopsis of the Order

By this Order, we amend § 25.119(f) of
the Commission’s rules to extend the
time by which parties must consummate
an approved satellite space station or
earth station license assignment or
transfer of control from 60 to 180 days.
This amendment is part of the
Commission’s process reform initiative
and will provide parties greater
flexibility to set closing dates, decrease
the need to file extension of time
requests, and harmonize this
consummation deadline with that in
other wireless services. Because this
amendment involves a rule of agency
procedure, general notice and an
opportunity to comment are not
required. 5 U.S.C. 553(b)(A).

Section 25.119(f) of the Commission’s
rules requires space station and earth
station licensees to consummate an
assignment or transfer of control within
60 days from the date of authorization.
47 CFR 25.119(f). This period is shorter
than the 180-day consummation period
for wireless licenses, which are often
involved in the same transaction with
satellite licenses. See 47 CFR 1.948(d).
Moreover, many space station and earth
station licensees seek Commission
approval well in advance of closing a
transaction, and may need more than 60
days to consummate after Commission
authorization. This can result in the
filing of requests to extend the
consummation deadline, and these
requests have been granted.

To address this issue, a staff working
group recommended, under
Recommendation 5.30 of its Process
Reform Report, extending the 60-day
consummation period to 180 days. We
find that it is in the public interest to
adopt this recommendation. The
amendment will remove unnecessary
administrative burdens by eliminating
the filing of such extension of time
requests. A 180-day deadline may also
facilitate transactions involving a
company holding licenses in multiple
services.

We hereby modify § 25.119(f) of our
rules consistent with Recommendation
5.30. Accordingly, parties to an
approved license transfer or assignment
will be required to consummate the
transaction within 180 days from the
date of authorization, instead of within
60 days.

Accordingly, it is ordered that,
pursuant to sections 4(i) and 4(j) of the
Communications Act, as amended, 47
U.S.C. 154(i), (j), and section 553(b)(A)
of the Administrative Procedure Act
(APA), 5 U.S.C. 553(b)(A), § 25.119(f) of
the Commission’s rules, 47 CFR
25.119(f), is amended as described
above.

It is further ordered that this Order is
effective upon publication in the
Federal Register, pursuant to section
553(d)(1) of the APA, 5 U.S.C. 553(d)(1).
As a result, the new rule will apply to
all transfers and assignments that are
pending or have been approved, but not
consummated, at the time of, and after,
Federal Register publication.

Procedural Matters

This action does not require notice
and comment, and therefore is not
subject to the Regulatory Flexibility Act
of 1980, as amended. See 5 U.S.C.
601(2), 603(a).

This document does not contain new
or modified information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any new or modified
information collection burden for small
business concerns with fewer than 25
employees, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

The Commission will not send a copy
of this Order pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A), because the amended rule
is a rule of agency organization,
procedure, or practice that does not
“substantially affect the rights or
obligations of non-agency parties.”

List of Subjects in 47 CFR Part 25

Administrative practice and
procedure.

Federal Communications Commission.
Gloria J. Miles,
Federal Register Liaison.

For the reasons stated in the
preamble, the Federal Communications

Commission amends 47 CFR part 25 as
follows:
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PART 25—SATELLITE
COMMUNICATIONS

m 1. The authority citation for part 25 is
revised to read as follows:

Authority: Interprets or applies sections 4,
301, 302, 303, 307, 309, 310, 319, 332, 705,
and 721 of the Communications Act, as
amended, 47 U.S.C. 154, 301, 302, 303, 307,
309, 310, 319, 332, 605, and 721, unless
otherwise noted.

m 2.In § 25.119 revise the first sentence
of paragraph (f) to read as follows:

§25.119 Assignment or transfer of control
of station authorization.
* * * * *

(f) Assignments and transfers of
control shall be completed within 180

days from the date of authorization.
* % %

* * * * *

[FR Doc. 2014—-20302 Filed 8-27-14; 8:45 am]|
BILLING CODE 6712-01-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 201, 204, 211, 222, and
237

Defense Federal Acquisition
Regulation Supplement; Technical
Amendments

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is making technical
amendments to the Defense Federal
Acquisition Regulation Supplement
(DFARS) to provide needed editorial
changes.

DATES: Effective August 28, 2014.

FOR FURTHER INFORMATION CONTACT: Mr.
Manuel Quinones, Defense Acquisition
Regulations System,
OUSD(AT&L)DPAP(DARS), Room
3B941, 3060 Defense Pentagon,
Washington, DC 20301-3060.
Telephone 571-372-6088; facsimile
571-372-6094.

SUPPLEMENTARY INFORMATION: This final
rule amends the DFARS as follows:

1. Corrects a hyperlink at
201.170(a)(2).

2. Removes an obsolete clause,
252.225-7022, from the list of clauses at
204.1202(2)(vii). DFARS final rule
2013-D009, published at 78 FR 59854
on September 30, 2013, removed and
reserved clause 252.225-7022.

3. Directs contracting officers to
additional procedures and guidance by

adding a reference to DFARS PGI at
204.7103 and 211.7001.

4. Updates the DFARS part 222, Table
of Contents, to revise the heading for
subpart 222.6 to conform to the Federal
Acquisition Regulation subpart 22.6
heading entitled “Contracts for
Materials, Supplies, Articles, and
Equipment Exceeding $15,000”.

5. Revises the 237.102—74 section
heading and removes an obsolete
reference in the paragraph text.

List of Subjects in 48 CFR Parts 201,
204, 211, 222, and 237

Government procurement.

Manuel Quinones,

Editor, Defense Acquisition Regulations
System.

Therefore, 48 CFR parts 201, 204, 211,
222, and 237 are amended as follows:
m 1. The authority citation for 48 CFR
parts 201, 204, 211, 222, and 237
continues to read as follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

PART 201—FEDERAL ACQUISITION
REGULATIONS SYSTEM

201.170 [Amended]

m 2. Amend section 201.170 paragraph
(a)(2) by removing “‘osd.pentagon.ousd-
atl. mbx.peer-reviews@mail”” and adding
“osd.pentagon.ousd-atl.mbx.peer-
reviews@mail.mil” in its place.

PART 204—ADMINISTRATIVE
MATTERS

204.1202 [Amended]

m 3. Amend section 204.1202(2) by
removing paragraph (vii) and
redesignating paragraphs (viii) through
(xiv) as (vii) through (xiii).

m 4. Amend section 204.7103 by adding
text to read as follows:

204.7103 Contract line items.

Follow the procedures at PGI
204.7103 for establishing contract line
items.

PART 211—DESCRIBING AGENCY
NEEDS

m 5. Add subpart 211.70 to read as
follows:

Subpart 211.70—Purchase Requests

211.7001 Procedures.

Follow the procedures at PGI
211.7001 for developing and
distributing purchase requests, except
for the requirements for Military
Interdepartmental Purchase Requests
(DD Form 448) addressed in 253.208-1.

PART 222—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

m 6. Revise the subpart 222.6 heading to
read as follows:

Subpart 222.6—Contracts for
Materials, Supplies, Articles, and
Equipment Exceeding $15,000

PART 237—SERVICE CONTRACTING

m 7. Revise section 237.102—-74 to read
as follows:

237.102-74 Taxonomy for the acquisition
of services, and supplies and equipment.

See PGI 237.102-74 for further
guidance on the taxonomy for the
acquisition of services and the
acquisition of supplies and equipment.
[FR Doc. 2014—-20527 Filed 8-27-14; 8:45 am|
BILLING CODE 5001-06-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R4-ES-2012-0103;
4500030114]

RIN 1018-AY71

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for the Northwest Atlantic
Ocean Distinct Population Segment of
the Loggerhead Sea Turtle; Correction

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule; technical
amendment.

SUMMARY: We, the U.S. Fish and
Wildlife Service, published a final rule
in the Federal Register on July 10, 2014,
that designated specific areas in the
terrestrial environment of the U.S.
Atlantic and Gulf of Mexico coasts as
critical habitat for the Northwest
Atlantic Ocean distinct population
segment of the loggerhead sea turtle
under the Endangered Species Act of
1973, as amended. On July 23, 2014, we
published another final rule that set
forth additions, removal, updates, and
corrections to the List of Endangered
and Threatened Wildlife for marine and
anadromous taxa, including the
loggerhead sea turtle. Neither the July
10, 2014, final rule nor the July 23,
2014, final rule presented a complete
and accurate entry for the loggerhead
sea turtle in the List of Endangered and
Threatened Wildlife; the complete and
accurate entry is a combination of the
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two, as well as an additional citation.
With this document, we correct the
entry for the loggerhead sea turtle in the
List of Endangered and Threatened
Wildlife.

DATES: Effective August 28, 2014.

FOR FURTHER INFORMATION CONTACT:
Anissa Craghead, (703) 358—2445.

SUPPLEMENTARY INFORMATION: We, the
U.S. Fish and Wildlife Service, share
authority with the National Marine
Fisheries Service (NMFS) to protect
certain marine and anadromous species,
including sea turtles. Endangered and
threatened animal species are listed in
the Code of Federal Regulations in title
50 at part 17 (50 CFR 17.11(h)) in the
List of Endangered and Threatened
Wildlife (List).

We published a final rule in the
Federal Register on July 10, 2014 (79 FR
39756), that designated specific areas in
the terrestrial environment of the U.S.
Atlantic and Gulf of Mexico coasts as
critical habitat for the Northwest
Atlantic Ocean distinct population
segment (DPS) of the loggerhead sea
turtle (Caretta caretta). That final rule
became effective on August 11, 2014.

On July 23, 2014, we published a final
rule (79 FR 42687) that set forth
additions, removal, updates, and
corrections to the List for marine and
anadromous taxa, including the
loggerhead sea turtle, based on rules
previously issued by NMFS. That rule

The July 10 and July 23 rules were
developed simultaneously for different
purposes, and both rules amended the
entry on the List for the Northwest
Atlantic Ocean DPS of the loggerhead
sea turtle for different reasons.

The entry in the List for the
Northwest Atlantic DPS of the
loggerhead sea turtle in the July 10,
2014, final rule did not incorporate the
uniform language adopted in the July
23, 2014, final rule for all DPSs of
loggerhead sea turtle for the following
columns: (1) Common name, and (2)
Vertebrate population where
endangered or threatened. The July 10,
2014, final rule also did not list the
applicable citations for NMFS protective
regulations in the “Special rules”
column of the List for the DPS. Lastly,
it did not cite NMFS’ designation of
critical habitat in the marine
environment for the DPS.

The entry in the List for the
Northwest Atlantic DPS of loggerhead
sea turtle in the July 23, 2014, final rule
to adopt the NMFS changes did not
incorporate the applicable citations in
the “Critical habitat” column for the
DPS.

We regret the errors presented in the
differing List entries for this species and
any confusion they have caused. In
order to set forth a complete and
accurate entry in the List for the
Northwest Atlantic DPS of the
loggerhead sea turtle, we are publishing
this correction. In this document, we are

entry for the Northwest Atlantic DPS of
the loggerhead sea turtle so that it
includes “DPS” in order to match the
information in the DPS’s entry in the
List. This document does not increase,
decrease, or otherwise revise in any way
the threatened species status or critical
habitat designation for the Northwest
Atlantic DPS of the loggerhead sea
turtle.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as follows:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245, unless
otherwise noted.

m 2. Amend § 17.11(h) by revising the
entry for “Sea turtle, loggerhead,
Northwest Atlantic Ocean” in the List of
Endangered and Threatened Wildlife
under REPTILES to read as follows:

§17.11
wildlife.

Endangered and threatened

was effective upon publication on July also correcting the heading (title) of our  * * * * *
23, 2014. (terrestrial environment) critical habitat (h) * * *
Species Vertebrate popu-
Historical range ~ 'ation where en-qior,s \When listed  Critical habitat ~ Special rules
Common name Scientific name dangered or
threatened
REPTILES
Sea turtle, logger-  Caretta caretta ..... Northwest Atlantic Loggerhead sea T 794 17.95(c), 223.205,
head (Northwest Ocean Basin. turtles origi- 226.223 223.206,
Atlantic Ocean nating from the 223.207
DPS). Northwest At-
lantic Ocean
north of the
equator, south
of 60° N. Lat.,
and west of 40°
W. Long..
* * * * *

§17.95 [Amended]

m 3. Amend § 17.95(c), in the heading of
the entry for “Loggerhead Sea Turtle,

Northwest Atlantic Ocean (Caretta
caretta),” by adding the word “DPS”
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immediately following the word Dated: August 22, 2014.

“Ocean”. Tina A. Campbell,
Chief, Division of Policy and Directives
Management, U.S. Fish and Wildlife Service.
[FR Doc. 2014-20463 Filed 8—-27-14; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2014-0005]

RIN 0579-AD9%4

Importation of Fresh Citrus From

China Into the Continental United
States

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the fruits and vegetables regulations to
allow the importation into the
continental United States of commercial
consignments of five species of fresh
citrus fruit from China. As a condition
of entry, the citrus fruit would have to
be produced in accordance with a
systems approach that includes
requirements for registration of places of
production and packinghouses, sourcing
of pest-free propagative material,
inspection for quarantine pests at set
intervals by the national plant
protection organization (NPPO) of
China, bagging of fruit, safeguarding,
post-harvest processing and sampling,
and importation in commercial
consignments. Additionally, we would
require places of production to trap for
several species of Bactrocera fruit flies,
and would require the fruit to be treated
for those species of fruit flies. In
addition, consignments would have to
be accompanied by a phytosanitary
certificate issued by the NPPO of China
that declares that the conditions for
importation have been met and that the
consignments have been inspected and
found free of quarantine pests. Finally,
the NPPO of China would have to
provide an operational workplan to the
Animal and Plant Health Inspection
Service of the United States Department
of Agriculture that details the activities
that the NPPO of China will carry out

to meet these requirements. This

proposed rule would allow for the
importation of fresh citrus from China
into the continental United States while
providing protection against the
introduction of plant pests.

DATES: We will consider all comments
that we receive on or before October 27,
2014.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!docketDetail;D=APHIS-2014-0005.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2014-0005, Regulatory Analysis
and Development, PPD, APHIS, Station
3A—-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2014-0005 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p-m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: Ms.
Claudia Ferguson, Senior Regulatory
Specialist, Regulatory Coordination and
Compliance, PPQ, APHIS, 4700 River
Road Unit 133, Riverdale, MD 20737—
1236; (301) 851-2352.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56-1
through 319.56-69, referred to below as
the regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests within
the United States.

Currently, the regulations do not
authorize imports of fresh citrus fruit
from China into the United States. The
Animal and Plant Health Inspection
Service (APHIS) received a request from
the national plant protection
organization (NPPO) of China to amend
the regulations to allow the importation
of five species of commercially
produced citrus fruit (Citrus grandis (L.)
Osbeck cv. Guanximiyou, referred to in

this document as pomelo; Citrus
kinokuni Hort. ex Tanaka, referred to in
this document as mandarin orange;
Citrus poonensis Hort. ex Tanaka,
referred to in this document as ponkan;
Citrus sinensis (L.) Osbeck, referred to
in this document as sweet orange; and
Citrus unshiu Marcov., referred to in
this document as Satsuma mandarin)
from China into the continental United
States. In evaluating China’s request, we
prepared a pest risk assessment (PRA)
and a risk management document
(RMD). Gopies of the PRA and the RMD
may be obtained from the person listed
under FOR FURTHER INFORMATION
CONTACT or viewed on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

The PRA, titled “Importation of Citrus
from China into the Continental United
States, A Qualitative, Pathway-Initiated
Pest Risk Assessment’ (USDA 2014),
analyzed the potential pest risk
associated with the importation of fresh
citrus into the continental United States
from China.

A quarantine pest is defined in
§ 319.56-2 of the regulations as a pest of
potential economic importance to the
area endangered thereby and not yet
present there, or present but not widely
distributed and being officially
controlled. The PRA identified 22
quarantine pests that could follow the
pathway for packed citrus fruit from
China to the continental United States.
They are:

Brevipalpus junicus, a mite.
Cenopalpus pulcher, a mite.
Tuckerella knorri, a mite.
Resseliella citrifrugis, a leaf miner.
Bactrocera correcta, guava fruit fly.
Bactrocera cucurbitae, melon fruit

e Bactrocera dorsalis, oriental fruit

e Bactrocera minax, Chinese citrus
fruit fly.

e Bactrocera occipitalis, Pacific fruit
fly.

e Bactrocera pedestris, a fruit fly.

e Bactrocera tau, a complex of fruit
flies.

e Bactrocera tsuneonis, Japanese
orange fly.

e Diaphorina citri, Asian citrus
psyllid.

e Ostrinia furnacalis, Asian corn
borer.


http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0005
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0005
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0005
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0005
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0005
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e Candidatus Liberibacter asiaticus,
the bacterial pathogen that causes citrus
greening.

e Candidatus Phytoplasma asteris, a
bacterial pathogen that causes
yellowing.

e Xanthomonas citri Schaad et al., a
complex of bacteria that cause citrus
canker.

e Phyllosticta citricarpa, the fungus
that causes citrus black spot.

e Phyllosticta citrichinaensis, a
fungus.

e Phyllosticta citriasiana, a fungus.

e (Citrus bent leaf viroid.

e Satsuma dwarf virus.

Of these 22 pests, the PRA determined
that 3, Candidatus Phytoplasma asteris,
citrus bent leaf viroid, and Satsuma
dwarf virus, pose a negligible risk of
being introduced into the United States
through the importation of citrus from
China. Additionally, the PRA found that
Candidatus Liberibacter asiaticus does
not follow the pathway of citrus fruit
unless it is vectored by D. citri on the
fruit. (As noted above, however, the
PRA did find D. citri to be a quarantine
pest that could follow the pathway.)
Finally, because P. citrichinaensis and
P. citriasiana are extremely biologically
similar to P. citricarpa, the PRA
determined that its conclusions
regarding P. citricarpa hold for these
two pests as well.

The PRA did not evaluate the plant
pest risk associated with D. citri, X. citri
and P. citricarpa because domestic
quarantines? exist in the United States
for these pests and we have developed
mitigations for the interstate movement
of citrus fruit from areas of the United
States that are quarantined for the pests.
The importation of citrus from China
would be subject to equivalent
mitigations.

For the remaining quarantine pests,
the PRA derived plant pest risk
potentials by estimating the
consequences and likelihood of
introduction of each pest into the
continental United States through the
importation of citrus from China. The
PRA considered six of the quarantine
pests to have a high pest risk potential
(B. correcta, B. dorsalis, B. minax, B.
occipitalis, B. pedestris, and B.
tsuneonis) and seven, a medium pest
risk potential (B. junicus, C. pulcher, B.

1The domestic quarantine regulations for D. citri
are found in “Subpart—Citrus Greening and Asian
Citrus Psyllid,” §§ 301.76 through 301.76-11 of 7
CFR. The domestic quarantine regulations for X.
citri are found in “Subpart—Citrus Canker,”
§§301.75-1 through 301.75-17. The domestic
quarantine for P. citricarpa is found in a March
2012 Federal Order that is available at http://
www.aphis.usda.gov/plant_health/plant_pest_info/
citrus/downloads/black_spot/DA-2012-09-
federalorder.pdf.

tau, T. knorri, R. citrifrugis, B.
cucurbitae, and O. furnacalis).

Based on the findings of the PRA,
APHIS has determined that measures
beyond standard port-of-entry
inspection are necessary in order to
mitigate the risk associated with the
importation of fresh pomelo, mandarin
orange, ponkan, sweet orange, and
Satsuma mandarin fruit from China into
the continental United States. These
measures are listed in the RMD and are
used as the basis for the requirements of
this proposed rule.

Therefore, we are proposing to amend
the regulations to allow the importation
of commercial consignments of fresh
pomelo, mandarin orange, ponkan,
sweet orange, and Satsuma mandarin
fruit from China into the continental
United States subject to a systems
approach. Requirements of the systems
approach, which would be added to the
regulations as a new § 319.56—70, are
discussed in the following sections.

Proposed Systems Approach

General Requirements

Proposed paragraph (a) of § 319.56-70
would set out general requirements for
fresh pomelo, mandarin orange, ponkan,
sweet orange, and Satsuma mandarin
fruit from China destined for export to
the continental United States.

Proposed paragraph (a)(1) of § 319.56—
70 would require the NPPO of China to
provide an operational workplan to
APHIS that details systems approach
activities that the NPPO of China and
places of production and packinghouses
registered with the NPPO of China
would, subject to our approval of the
workplan, carry out to meet the
proposed requirements. An operational
workplan is an arrangement between
APHIS’ Plant Protection and Quarantine
program, officials of the NPPO of a
foreign government, and, when
necessary, foreign commercial entities,
that specifies in detail the phytosanitary
measures that will comply with our
regulations governing the import or
export of a specific commodity.
Operational workplans apply only to the
signatories and establish detailed
procedures and guidance for the day-to-
day operations of specific import/export
programs. Operational workplans also
establish how specific phytosanitary
issues are dealt with in the exporting
country and make clear who is
responsible for dealing with those
issues.

If the operational workplan is
approved, APHIS would be directly
involved with the NPPO of China in
monitoring and auditing the systems
approach implementation. Such

monitoring could involve site visits by
APHIS personnel.

Proposed paragraph (a)(2) of § 319.56—
70 would require the pomelo, mandarin
orange, ponkan, sweet orange, and
Satsuma mandarin fruit considered for
export to the continental United States
to be grown by places of production that
are registered with the NPPO of China.

Proposed paragraph (a)(3) of § 319.56—
70 would require the pomelo, mandarin
orange, ponkan, sweet orange, and
Satsuma mandarin fruit to be packed for
export to the continental United States
in packinghouses that are registered
with the NPPO of China.

Proposed paragraph (a)(4) of § 319.56—
70 would require the NPPO of China to
maintain all forms and documents
pertaining to registered places of
production and packinghouses for at
least 1 year and, as requested, provide
them to APHIS for review. Such forms
and documents would include (but
would not be limited to) records
regarding fruit fly trapping in registered
places of production and records
regarding pest detections in registered
places of production and registered
packinghouses.

Proposed paragraph (a)(5) of § 319.56—
70 would require pomelo, mandarin
orange, ponkan, sweet orange, and
Satsuma mandarin fruit from China to
be imported into the continental United
States in commercial consignments
only. Noncommercial shipments are
more prone to infestations because the
commodity is often ripe to overripe,
could be of a variety with unknown
susceptibility to pests, and is often
grown with little or no pest control.
Commercial consignments, as defined in
§ 319.56-2 of the regulations, are
consignments that an inspector
identifies as having been imported for
sale and distribution. Such
identification is based on a variety of
indicators, including, but not limited to:
Quantity of produce, type of packaging,
identification of place of production or
packinghouse on the packaging, and
documents consigning the fruits or
vegetables to a wholesaler or retailer.
For purposes of the proposed
regulations, in order for a consignment
to be considered a commercial
consignment, fruit in the consignment
would have to be practically free of
leaves, twigs, and other plant parts,
except for stems less than 1 inch long
and attached to the fruit. We currently
require most other fruits and vegetables
imported into the United States from
foreign countries to be imported in
commercial consignments as a
mitigation against quarantine pests of
those commodities.


http://www.aphis.usda.gov/plant_health/plant_pest_info/citrus/downloads/black_spot/DA-2012-09-federalorder.pdf
http://www.aphis.usda.gov/plant_health/plant_pest_info/citrus/downloads/black_spot/DA-2012-09-federalorder.pdf
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Proposed paragraph (a)(6) of § 319.56—
70 would require the identity of each lot
of pomelo, mandarin orange, ponkan,
sweet orange, and Satsuma mandarin
fruit from China destined for export to
the United States to be maintained
throughout the export process, from the
place of production to the arrival at the
port of entry in the continental United
States. The means of identification that
allows the lot to be traced back to its
place of production would have to be
authorized by the operational workplan.
This requirement would facilitate
traceback in the event that quarantine
pests are discovered in a lot of pomelo,
mandarin orange, ponkan, sweet orange,
and Satsuma mandarin fruit destined for
export to the United States. This, in
turn, would help ensure that timely
remedial measures are taken to address
the plant pest risk at the place of
production and preclude the further
export of infested fruit from that place
of production. We discuss these
traceback procedures later in this
document.

Proposed paragraph (a)(7) of § 319.56—
70 would provide that lots of pomelo,
mandarin orange, ponkan, sweet orange,
and Satsuma mandarin fruit destined for
export to the United States must be
safeguarded during movement from
registered places of production to
registered packinghouses as specified by
the operational workplan. Such
safeguarding could include the use of
pest-proof screens or tarpaulins to cover
the lots during transit, or other similar
prophylactic materials approved by
APHIS and the NPPO of China.

This safeguarding requirement would
help prevent the introduction of
quarantine pests to the mandarin
orange, pomelo, ponkan, Satsuma
mandarin, and sweet orange fruit while
the fruit is in transit.

Proposed paragraph (a)(8) of § 319.56—
70 would require pomelo, mandarin
orange, ponkan, sweet orange, and
Satsuma mandarin fruit from China to
be treated for B. correcta, B. cucurbitae,
B. dorsalis, B. occipitalis, B. pedestris,
B. tau, and B. tsuneonis in accordance
with 7 CFR part 305. Within part 305,
§305.2 provides that approved
treatment schedules are set out in the
Plant Protection and Quarantine (PPQ)
Treatment Manual, found online at
http://www.aphis.usda.gov/import
export/plants/manuals/ports/
downloads/treatment.pdf. The manual
currently does not provide a treatment
schedule specifically for pomelo,
mandarin orange, ponkan, sweet orange,
and Satsuma mandarin fruit for these
species of fruit flies. However, there is
an existing cold treatment schedule,
T107-b, for a species of fruit fly,

Anastrepha ludens, that is known to be
significantly more cold-tolerant than
these seven species. This treatment
schedule specifies that commodities for
which it is approved must either be
treated at 33 °F or below for 18 days, 34
°F or below for 20 days, or 35 °F or
below for 22 days.

Pursuant to the process set forth in
§ 305.2, we are proposing to amend the
PPQ Treatment Manual to specify that
cold treatment schedule T107-b is
effective for pomelo, mandarin orange,
ponkan, sweet orange, and Satsuma
mandarin fruit for B. correcta, B.
cucurbitae, B. dorsalis, B. occipitalis, B.
pedestris, B. tau, and B. tsuneonis, if it
is used in conjunction with the other
provisions of the systems approach in
§301.56-70. If this proposed rule is
finalized and we do not receive any
comments that change our
determination to amend the Treatment
Manual in this manner, we will amend
the manual accordingly.

In addition to this proposed cold
treatment schedule, the citrus fruit may
be treated for these species of
Bactrocera with irradiation at a dose of
at least 150 gray. This treatment
schedule, which is already in the
Treatment Manual as schedule T105,
allows for irradiation treatment at a dose
of at least 150 gray, and has been
demonstrated to neutralize, that is, to
kill, render sterile, or prevent from
reaching maturity, each of these seven
Bactrocera species.

Proposed paragraph (a)(9) of § 319.56—
70 would require each consignment of
pomelo, mandarin orange, ponkan,
sweet orange, and Satsuma mandarin
fruit imported from China into the
continental United States to be
accompanied by a phytosanitary
certificate issued by the NPPO of China
stating that the requirements of the
proposed regulations have been met and
consignments have been inspected and
found free of quarantine pests. (Our
proposed inspection requirements
would be in paragraph (c)(2) of
§319.56-70.)

Place of Production Requirements

Our proposed systems approach
would require places of production to
take certain measures to prevent the
introduction of quarantine pests to
pomelo, mandarin orange, ponkan,
sweet orange, and Satsuma mandarin
fruit destined for export to the
continental United States. Proposed
paragraph (b) of § 319.56—70 would
contain these measures.

Proposed paragraph (b)(1) of § 319.56—
70 would require all propagative
material entering a registered place of
production to be tested and certified by

the NPPO of China as being free of
quarantine pests. Propagative material is
considered to be a high risk pathway for
a number of pests of citrus.
Additionally, certain of these pests,
such as C. liberibacter asiaticus, have
extensive latency periods. Thus,
material that is not tested and certified
presents a risk of introducing quarantine
pests into a place of production.

Proposed paragrap% (b)(2) of § 319.56—
70 would require registered places of
production to remove plant litter and
fallen debris from groves in accordance
with the operational workplan. It would
also prohibit fallen fruit from being
included in field containers of fruit
brought to the packinghouse to be
packed for export. Plant litter, fallen
debris, and fallen fruit are especially
susceptible to fruit fly infestation.

Proposed paragraph (b)(3) of § 319.56—
70 would require registered places of
production to trap for Bactrocera spp. in
accordance with the operational
workplan. The operational workplan
would specify the types of traps and
baits that must be used, the minimum
number of traps per acre that must be
deployed, the requisite distance
between each trap, and the intervals at
which the traps must be serviced.

Proposed paragraph (b)(4) of § 319.56—
70 would require places of production
to carry out any additional grove
sanitation and phytosanitary measures
specified for the place of production by
the operational workplan. Depending on
the location, size, and plant pest history
of the grove, these could include
surveying protocols, safeguarding of
trees, application of pesticides and
fungicides, or other measures.

Proposed paragraph (b)(5) of § 319.56—
70 would state that, when any pomelo,
mandarin orange, ponkan, sweet orange,
or Satsuma mandarin fruit are still on
the tree and are no more than 2 cm in
diameter, double-layered paper bags
must be placed wholly over the fruit.
This bagging would have to be
monitored by the NPPO of China, and
bags would have to remain intact and on
the fruit until the fruit arrives at the
packinghouse. This bagging protocol,
which is modeled on a similar
requirement for sand pears and Ya pears
from China, would help protect the
citrus fruit against quarantine insects
and fungi.

Proposed paragraph (b)(6) of § 319.56—
70 would require the NPPO of China to
visit and inspect registered places of
production regularly for signs of
infestations and would allow APHIS to
monitor these inspections. The NPPO of
China would also have to provide
records of pest detections and pest
detection practices to APHIS, and
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APHIS would have to review and
approve of these practices before the
place of production could export citrus
to the United States. This provision is
modeled on an existing provision for the
importation of sand pears and fragrant
pears (Pyrus sp. nr. communis) from
China, and serves a dual purpose: It not
only provides for the NPPO of China to
inspect the place of production for
quarantine pests in a manner that
APHIS believes to be sufficiently
rigorous, but also affords the NPPO the
opportunity to determine whether the
place of production has continually
maintained any phytosanitary measures
specified for it by the operational
workplan.

Proposed paragraph (b)(7) of § 319.56—
70 would provide that, if APHIS or the
NPPO of China determines that a
registered place of production has failed
to follow the requirements of the
regulations, the place of production
would be excluded from the export
program for pomelo, mandarin orange,
ponkan, sweet orange, and Satsuma
mandarin fruit to the continental United
States until APHIS and the NPPO of
China jointly agree that the place of
production has taken appropriate
remedial measures to address plant pest
risk.

Packinghouse Requirements

Proposed paragraph (c) of § 319.56-70
would set forth requirements for
mitigation measures that would have to
take place at registered packinghouses.

Proposed paragraph (c)(1) of § 319.56—
70 would require the fruit to be washed,
brushed, surface disinfected for X. citri
and P. citricarpa in accordance with the
operational workplan, treated with an
APHIS-approved fungicide, and waxed.
Section 301.75-7 requires citrus fruit
from areas quarantined for X. citri to be
treated at packinghouses for X. citri.
Additionally, the March 2012 Federal
Order for the interstate movement of
citrus fruit from areas of the United
States that are quarantined for P.
citricarpa requires fruit from such areas
to be washed, brushed, disinfected,
treated for P. citricarpa, and waxed at
packinghouseses. Accordingly, this
requirement would be generally
consistent with our own domestic
requirements.

Because of the close similarity
between P. citricarpa and P.
citrichinaensis and P. citriasiana, we
have determined that the measures
would also mitigate for those two pests.
Finally, because B. junicus, C. pulcher,
T. knorri, R. citrifrugis, and D. citri are
all external feeders, washing and
brushing should remove them from the
surface of the fruit, as well.

Proposed paragraph (c)(2) of § 319.56—
70 would require the NPPO of China or
officials authorized by the NPPO of
China to visually inspect a biometric
sample of each consignment for
quarantine pests. As we mentioned
earlier, B. junicus, C. pulcher, T. knorri,
R. citrifrugis, and D. citri are all external
feeders. Thus, visual inspection should
be able to detect any fruit that are
infested with those pests.

A portion of the citrus fruit would
then have to be cut open and inspected
for evidence of quarantine pests.
(Cutting the fruit open would allow
inspectors to determine whether the
fruit are infested with fruit fly larvae.)
If any evidence of quarantine pests is
found, the entire consignment would be
prohibited from export to the
continental United States.

Proposed paragraph (c)(3) of § 319.56—
70 would provide that, if APHIS or the
NPPO of China determines that a
registered packinghouse has failed to
follow the requirements of the
regulations, the packinghouse would be
excluded from the export program for
pomelo, mandarin orange, ponkan,
sweet orange, and Satsuma mandarin
fruit to the continental United States
until APHIS and the NPPO of China
jointly agree that the packinghouse has
taken appropriate remedial measures to
address plant pest risk.

Port of First Arrival Requirements

Proposed paragraph (d) of § 319.56—70
would provide that, if B. junicus, C.
pulcher, T. knorri, R. citrifrugis, B.
correcta, B. cucurbitae, B. dorsalis, B.
minax, B. occipitalis, B. pedestris, B.
tau, B. tsuneonis, D. citri, O. furnacalis,
X. citri, P. citricarpa, P. citrichinaensis,
or P. citriasiana is discovered on
pomelo, mandarin orange, ponkan,
sweet orange, or Satsuma mandarin fruit
from China at the port of first arrival in
the continental United States, the entire
lot in which the quarantine pest was
detected would be subject to
appropriate remedial measures to
address this risk. These measures could
include prohibiting the lot from entering
the continental United States, and
ordering it instead to be re-exported or
destroyed. APHIS and the NPPO of
China will then initiate traceback of the
lot to determine the source of the
infestation. Depending on the results of
this traceback, the place of production
of the fruit and/or the packinghouse in
which it was packed could be excluded
from the export program for pomelo,
mandarin orange, ponkan, sweet orange,
and Satsuma mandarin fruit to the
continental United States until APHIS
and the NPPO of China jointly agree that
the place of production and/or

packinghouse has taken appropriate
remedial measures to address plant pest
risk. Depending on the nature of the
pest, and the density of the infection or
infestation, we may also suspend the
entire export program until all
appropriate measures have been taken.

Executive Orders 12866 and 13563 and
Regulatory Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

In accordance with 5 U.S.C. 603, we
have performed an initial regulatory
flexibility analysis, which is
summarized below, regarding the
economic effects of this proposed rule
on small entities. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT or on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

Based on the information we have,
there is no reason to conclude that
adoption of this proposed rule would
result in any significant economic effect
on a substantial number of small
entities. However, we do not currently
have all of the data necessary for a
comprehensive analysis of the effects of
this proposed rule on small entities.
Therefore, we are inviting comments on
potential effects. In particular, we are
interested in determining the number
and kind of small entities that may
incur benefits or costs from the
implementation of this proposed rule.

The proposed rule would amend the
current regulations to allow the
importation of Citrus sinensis (sweet
orange), Citrus poonensis (ponkan),
Citrus grandis cv.guanximiyou
(pomelo), Citrus kinokuni (mandarin
orange), and Citrus unshiu (Satsuma
mandarin) into the continental United
States. A systems approach to pest risk
mitigation would provide an
appropriate level of phytosanitary
protection against the pests of
quarantine concern.

Citrus imports from China would
compete with domestically produced
fresh citrus and current U.S. imports.
The quantity of oranges imported from
China is likely to be relatively small.
The majority of China’s fresh orange
exports, mostly navel oranges, go
mainly to Russia and to neighboring
countries in Asia. China’s fresh orange
exports to North America, mainly to
Canada, are very limited, ranging from
100 to 300 metric tons (MT) per year.
The United States is a net exporter of
fresh oranges. An increase in orange
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imports of 300 MT per year would be
equivalent to about one-fourth of 1
percent of fresh orange imports from all
sources in the 2012/2013 season.

As with oranges, the bulk of China’s
tangerine and mandarin variety exports
are to Russia and to neighboring Asian
countries. Even though demand for
fresh oranges has remained relatively
flat in recent years, U.S. consumption of
tangerine and mandarin varieties has
been growing at a rate of about 9 percent
per year and the United States is now
a net importer of those varieties. Imports
of fresh tangerine and mandarin
varieties from China would help meet
the growing demand for these citrus
species, and the quantity could match
the nearly 4.5 percent annual increase
in imports (about 6,300 MT) that has
occurred over the past 5 years. We
expect that imports of pomelo and
ponkan from China would be relatively
minor, helping to serve the U.S. niche
markets for these species.

The extent to which imports from
China would result in greater
competition for U.S. producers would
depend on relative prices, the varieties
shipped, seasonality, the qualitative
attributes of the imported citrus, and the
extent to which the citrus imported
from China would displace imports
from other countries. Importers and
distributors of fresh citrus from China
would also benefit from the proposed
rule as it would provide them with new
business opportunities.

We have identified industries that
could be affected by the proposed rule
based on the North American Industry
Classification System. Based on Small
Business Administration size standards,
small entities are prominent in those
industries for which information on
business size composition is available.

Executive Order 12988

This proposed rule would allow fresh
pomelo, mandarin orange, ponkan,
sweet orange, and Satsuma mandarin
fruit to be imported into the continental
United States from China, subject to a
systems approach. If this proposed rule
is adopted, State and local laws and
regulations regarding fresh pomelo,
mandarin orange, ponkan, sweet orange,
and Satsuma mandarin fruit imported
under this rule would be preempted
while the fruit is in foreign commerce.
Fresh pomelo, mandarin orange,
ponkan, sweet orange, and Satsuma
mandarin fruit are generally imported
for immediate distribution and sale to
the consuming public and would
remain in foreign commerce until sold
to the ultimate consumer. The question
of when foreign commerce ceases in
other cases must be addressed on a case-

by-case basis. If this proposed rule is
adopted, no retroactive effect will be
given to this rule, and this rule will not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. APHIS-2014-0005.
Please send a copy of your comments to:
(1) Docket No. APHIS—-2014—-0005,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238, and (2) Clearance Officer,
OCIO, USDA, Room 404-W, 14th Street
and Independence Avenue SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

APHIS is proposing to amend the
fruits and vegetables regulations to
allow the importation of fresh pomelo,
mandarin orange, ponkan, sweet orange,
and Satsuma mandarin fruit from China
into the continental United States. As a
condition of entry, pomelo, mandarin
orange, ponkan, sweet orange, and
Satsuma mandarin fruit from China
would have to be produced in
accordance with a systems approach.
This action would allow for the
importation of fresh pomelo, mandarin
orange, ponkan, sweet orange, and
Satsuma mandarin fruit from China into
the United States while providing
protection against the introduction of
quarantine pests.

Allowing fresh pomelo, mandarin
orange, ponkan, sweet orange, and
Satsuma mandarin fruit to be imported
into the continental United States from
China will require information
collection activities, including
phytosanitary certificates, producer and
packinghouse registration,
recordkeeping, inspection of registered
places of production, lot identification,
and an operational workplan.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 1.5 hours per
response.

Respondents: NPPO of China,
producers, and importers.

Estimated annual number of
respondents: 136.

Estimated annual number of
responses per respondent: 2.058.

Estimated annual number of
responses: 280.

Estimated total annual burden on
respondents: 420 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the EGovernment Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this proposed rule, please contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we propose to amend 7
CFR part 319 as follows:



51272

Federal Register/Vol. 79, No. 167/ Thursday, August 28,

2014 /Proposed Rules

PART 319-FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

m 2. Section 319.56-70 is added to read
as follows:

§319.56-70 Fresh citrus from China.

Fresh pomelo (Citrus grandis (L.)
Osbeck cv. Guanximiyou), mandarin
orange (Citrus kinokuni Hort. ex
Tanaka), ponkan (Citrus poonensis Hort.
ex Tanaka), sweet orange (Citrus
sinensis (L.) Osbeck), and Satsuma
mandarin (Citrus unshiu Marcov.) fruit
may be imported into the continental
United States from China only under the
conditions described in this section.
These conditions are designed to
prevent the introduction of the
following quarantine pests: Brevipalpus
junicus, a mite; Cenopalpus pulcher, a
mite; Tuckerella knorri, a mite;
Resseliella citrifrugis, a leaf miner;
Bactrocera correcta, guava fruit fly;
Bactrocera cucurbitae, melon fruit fly;
Bactrocera dorsalis, oriental fruit fly;
Bactrocera minax, Chinese citrus fruit
fly; Bactrocera occipitalis, Pacific fruit
fly; Bactrocera pedestris, a fruit fly;
Bactrocera tau, a complex of fruit flies;
Bactrocera tsuneonis, Japanese orange
fly; Diaphorina citri, Asian citrus
psyllid; Ostrinia furnacalis, Asian corn
borer; Xanthomonas citri, a complex of
bacteria that cause citrus canker;
Phyllosticta citricarpa, the fungus that
causes citrus black spot; Phyllosticta
citrichinaensis, a fungus; and
Phyllosticta citriasiana, a fungus.

(a) General requirements—(1)
Operational workplan. The national
plant protection organization (NPPO) of
China must provide an operational
workplan to APHIS that details the
activities that the NPPO of China and
places of production and packinghouses
registered with the NPPO of China will,
subject to APHIS’ approval of the
workplan, carry out to meet the
requirements of this section. The
operational workplan must include and
describe the specific requirements as set
forth in this section. APHIS will be
directly involved with the NPPO of
China in monitoring and auditing
implementation of the systems
approach.

(2) Registered places of production.
The pomelo, mandarin orange, ponkan,
sweet orange, and Satsuma mandarin
fruit considered for export to the
continental United States must be
grown by places of production that are
registered with the NPPO of China.

(3) Registered packinghouses. The
fresh pomelo, mandarin orange, ponkan,
sweet orange, and Satsuma mandarin
fruit must be packed for export to the
continental United States in
packinghouses that are registered with
the NPPO of China.

(4) Recordkeeping. The NPPO of
China must maintain all forms and
documents pertaining to registered
places of production and packinghouses
for at least 1 year and, as requested,
provide them to APHIS for review.

(5) Commercial consignments.
Pomelo, mandarin orange, ponkan,
sweet orange, and Satsuma mandarin
fruit from China may be imported to the
continental United States in commercial
consignments only. For purposes of this
section, fruit in a commercial
consignment must be practically free of
leaves, twigs, and other plant parts,
except for stems less than 1 inch long
and attached to the fruit.

(6) Identification. The identity of each
lot of pomelo, mandarin orange,
ponkan, sweet orange, and Satsuma
mandarin fruit from China destined for
export to the United States must be
maintained throughout the export
process, from the place of production to
the arrival at the port of entry in the
continental United States. The means of
identification that allows the lot to be
traced back to its place of production
must be authorized by the operational
workplan.

(7) Safeguarding. Lots of pomelo,
mandarin orange, ponkan, sweet orange,
and Satsuma mandarin fruit destined for
export to the United States must be
safeguarded during movement from
registered places of production to
registered packinghouses as specified by
the operational workplan.

(8) Treatment for fruit flies. Pomelo,
mandarin orange, ponkan, sweet orange,
and Satsuma mandarin fruit from China
destined for export to the continental
United States must be treated for B.
correcta, B. dorsalis, B. cucurbitae, B.
occipitalis, B. pedestris, B. tau, and B.
tsuneonis in accordance with part 305
of this chapter.

(9) Phytosanitary certificate. Each
consignment of pomelo, mandarin
orange, ponkan, sweet orange, and
Satsuma mandarin fruit imported from
China into the continental United States
must be accompanied by a
phytosanitary certificate issued by the
NPPO of China stating that the
requirements of this section have been
met and the consignment has been
inspected and found free of quarantine

ests.

(b) Place of production requirements.
(1) All propagative material entering a
registered place of production must be

tested and certified by the NPPO of
China as being free of quarantine pests.

(2) Places of production must remove
plant litter and fallen debris from groves
in accordance with the operational
workplan. Fallen fruit may not be
included in field containers of fruit
brought to the packinghouse to be
packed for export.

(3) Places of production must trap for
Bactrocera spp. in accordance with the
operational workplan.

(4) Places of production must carry
out any additional grove sanitation and
phytosanitary measures specified for the
place of production by the operational
workplan.

(5) When any pomelo, mandarin
orange, ponkan, sweet orange, or
Satsuma mandarin fruit destined for
export to the continental United States
are still on the tree and are no more than
2 cm in diameter, double-layered paper
bags must be placed wholly over the
fruit. This bagging must be monitored
by the NPPO of China. The bags must
remain intact and on the fruit until it
arrives at the packinghouse.

(6) The NPPO of China must visit and
inspect registered places of production
regularly throughout the exporting
season for signs of infestations. The
NPPO of China must allow APHIS to
monitor these inspections. The NPPO of
China must also provide records of pest
detections and pest detection practices
to APHIS. Before any place of
production may export citrus to the
continental United States pursuant to
this section, APHIS must review and
approve of these practices.

(7) If APHIS or the NPPO of China
determines that a registered place of
production has failed to follow the
requirements in paragraph (b) of this
section, the place of production will be
excluded from the export program for
pomelo, mandarin orange, ponkan,
sweet orange, and Satsuma mandarin
fruit to the continental United States
until APHIS and the NPPO of China
jointly agree that the place of
production has taken appropriate
remedial measures to address plant pest
risk.

(c) Packinghouse requirements. (1)
Prior to packing, the fruit must be
washed, brushed, and surface
disinfected for X. citri and P. citricarpa
in accordance with the operational
workplan, treated with an APHIS-
approved fungicide, and waxed.

(2) After treatment, the NPPO of
China or officials authorized by the
NPPO of China must visually inspect a
biometric sample of each consignment
for quarantine pests. A portion of the
fruit must then be cut open and
inspected for evidence of quarantine
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pests. If any evidence of quarantine
pests is found, the entire consignment
will be prohibited from export to the
continental United States.

(3) If APHIS or the NPPO of China
determines that a registered
packinghouse has failed to follow the
requirements in this paragraph (c), the
packinghouse will be excluded from the
export program for pomelo, mandarin
orange, ponkan, sweet orange, and
Satsuma mandarin fruit to the
continental United States until APHIS
and the NPPO of China jointly agree that
the packinghouse has taken appropriate
remedial measures to address plant pest
risk.

(d) Port of first arrival requirements.
If any quarantine pest listed in the
introduction to this section is
discovered on pomelo, mandarin
orange, ponkan, sweet orange, or
Satsuma mandarin fruit from China at
the port of first arrival in the continental
United States, the entire lot in which
the quarantine pest was detected will be
subject to appropriate remedial
measures to address this risk, and may
be denied entry into the continental
United States. APHIS and the NPPO of
China will initiate traceback of the lot
to determine the source of the
infestation. Depending on the results of
this traceback, the place of production
of the fruit and/or the packinghouse in
which it was packed may be excluded
from the export program for pomelo,
mandarin orange, ponkan, sweet orange,
and Satsuma mandarin fruit to the
continental United States until APHIS
and the NPPO of China jointly agree that
the place of production and/or
packinghouse has taken appropriate
remedial measures to address plant pest
risk.

Done in Washington, DG, this 22nd day of
August 2014.
Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 201420493 Filed 8—27—-14; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2014-0015]

RIN 0579-AD95

Importation of Fresh Citrus Fruit From

the Republic of South Africa Into the
Continental United States

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the fruits and vegetables regulations to
allow the importation of several
varieties of fresh citrus fruit, as well as
Citrus hybrids, into the continental
United States from areas in the Republic
of South Africa where citrus black spot
has been known to occur. As a
condition of entry, the fruit would have
to be produced in accordance with a
systems approach that would include
shipment traceability, packinghouse
registration and procedures, and
phytosanitary treatment. The fruit
would also be required to be imported
in commercial consignments and
accompanied by a phytosanitary
certificate issued by the national plant
protection organization of the Republic
of South Africa with an additional
declaration confirming that the fruit has
been produced in accordance with the
systems approach. This action would
allow for the importation of fresh citrus
fruit, including Citrus hybrids, from the
Republic of South Africa while
continuing to provide protection against
the introduction of plant pests into the
United States.

DATES: We will consider all comments
that we receive on or before October 27,
2014.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!docketDetail;D=APHIS-2014-0015.

¢ Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2014-0015, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2014-0015 or
in our reading room, which is located in
Room 1141 of the USDA South
Building, 14th Street and Independence

Avenue SW., Washington, DC. Normal
reading room hours are 8 a.m. to 4:30
p-m., Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: Mr.
Marc Phillips, Senior Regulatory Policy
Specialist, Regulatory Coordination and
Compliance, PPQ, APHIS, 4700 River
Road Unit 156, Riverdale, MD 20737;
(301) 851-2114.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56-1
through 319.56-69, referred to below as
the regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests that are
new to or not widely distributed within
the United States. Currently, the
regulations allow for the importation of
citrus fruit from the Republic of South
Africa from an area designated free of
citrus black spot (Guignardia citricarpa,
CBS) 1 provided the shipment has
undergone cold treatment in accordance
with the Plant Protection and
Quarantine (PPQ) Treatment Manual to
mitigate against infestation by the false
codling moth (Thaumatotibia
leucotreta), fruit flies of the genera
Ceratitis and Pterandrus, and Bactrocera
invadens, and is accompanied by a
permit and subjected to inspection,
shipping, and packinghouse procedures.

The national plant protection
organization (NPPO) of the Republic of
South Africa has requested that the
Animal and Plant Health Inspection
Service (APHIS) amend the regulations
in order to allow grapefruit (Citrus
paradisi Macfad.), sweet oranges (C.
sinensis (L.) Osbeck), mandarins (C.
reticulata), lemons (C. limon), and
tangelos (C. paradisi x C. reticulata) to
be imported from areas where CBS has
been known to occur into the
continental United States. (Hereafter we
refer to these species as “citrus fruit.”)
As part of our evaluation of the
Republic of South Africa’s request, we
prepared a commodity import
evaluation document (CIED). Copies of
the CIED may be obtained from the
person listed under FOR FURTHER
INFORMATION CONTACT or viewed on the
Regulations.gov Web site or in our
reading room (see ADDRESSES above for
a link to Regulations.gov and

1A list of pest-free areas currently recognized by
APHIS can be found at http://www.aphis.usda.gov/
import_export/plants/manuals/ports/downloads/
DesignatedPestFreeAreas.pdf.


http://www.aphis.usda.gov/import_export/plants/manuals/ports/downloads/DesignatedPestFreeAreas.pdf
http://www.aphis.usda.gov/import_export/plants/manuals/ports/downloads/DesignatedPestFreeAreas.pdf
http://www.aphis.usda.gov/import_export/plants/manuals/ports/downloads/DesignatedPestFreeAreas.pdf
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0015
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0015
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0015
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0015
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0015
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information on the location and hours of
the reading room).

Domestically, CBS has been found to
be present in certain areas in the State
of Florida. The requirements for
interstate movement of regulated
articles from those areas are stipulated
in a Federal Order issued on March 16,
2012.2 The requirements of the Federal
Order parallel the intrastate movement
and quarantine requirements set out by
the Florida Department of Agriculture
and Consumer Services, Division of
Plant Industry. We have determined that
the CBS status of the Republic of South
Africa is identical to the CBS status of
infested areas in the State of Florida and
therefore the same phytosanitary
standards and practices should apply.

The CIED we prepared in response to
the Republic of South Africa’s market
access request, titled “South Africa
Citrus: access using U.S. domestic
requirements for Citrus Black Spot.”
(July 20, 2012), affirms that
phytosanitary measures that are the
same or equivalent to the interstate
movement requirements established by
APHIS could be applied to mitigate the
risks of introducing or disseminating
CBS via the importation of citrus fruit
from areas in the Republic of South
Africa where GBS is known to occur.
Since these areas are not designated as
being free of CBS, we have determined
that measures beyond standard port-of-
arrival inspections are required to
mitigate the risks posed by CBS.
Therefore, we are proposing to allow the
importation of citrus fruit from these
areas in the Republic of South Africa
into the continental United States only
if it is produced under a systems
approach, which is described below.
Citrus from the Republic of South Africa
that is produced in one of the areas
designated free of CBS would continue
to be allowed entry under the current
requirements.

We are proposing to add the systems
approach to the regulations in a new
§319.56-70.

Commercial Consignments

Paragraph (a) of proposed § 319.56-70
would state that only commercial
consignments of citrus fruit from areas
in the Republic of South Africa where
CBS is known to occur would be
allowed to be imported into the
continental United States. Produce
grown commercially is less likely to be
infested with plant pests than
noncommercial consignments.

2The Federal Order is available on the Internet
at http://www.aphis.usda.gov/plant_health/plant
pest_info/citrus/downloads/black_spot/DA-2012-
09-federalorder.pdf.

Noncommercial consignments are more
prone to infestations because the
commodity is often ripe to overripe,
could be of a variety with unknown
susceptibility to pests, and is often
grown with little or no pest control.
Commercial consignments, as defined in
§ 319.56-2, are consignments that an
inspector identifies as having been
imported for sale and distribution. Such
identification is based on a variety of
indicators, including, but not limited to:
Quantity of produce, type of packing,
identification of grower or packinghouse
on the packaging, and documents
consigning the fruits or vegetables to a
wholesaler or retailer.

General Requirements

Paragraph (b) of proposed § 319.56—70
would set out general requirements for
the South African NPPO and for growers
and packers producing citrus fruit for
export to the United States.

The South African NPPO would be
required to provide an operational
workplan to APHIS that details the
activities that the South African NPPO
will, subject to APHIS’ approval of the
workplan, carry out to meet the
proposed requirements. An operational
workplan is an agreement between
APHIS’ PPQ program, officials of the
NPPO of a foreign government, and,
when necessary, foreign commercial
entities that specifies in detail the
phytosanitary measures that will
comply with our regulations governing
the import or export of a specific
commodity. Operational workplans
apply only to the signatory parties and
establish detailed procedures and
guidance for the day-to-day operations
of specific import/export programs.
Operational workplans also establish
how specific phytosanitary issues are
dealt with in the exporting country and
make clear who is responsible for
dealing with those issues. The
implementation of a systems approach
typically requires an operational
workplan to be developed. APHIS
would be directly involved with the
South African NPPO in monitoring and
auditing implementation of the systems
approach.

In addition, the fruit would have to be
packed for export to the United States
in a packinghouse that meets the
requirements for safeguarding, culling,
and treatment that are described below.
Maintaining the identity of the fruit
would allow for the use of the traceback
procedures described below.

Finally, all shipments would be
required to undergo cold treatment in
accordance with our phytosanitary
treatment regulations in 7 CFR part 305
to mitigate against infestation by the

false codling moth (Thaumatotibia
leucotreta), fruit flies of the genera
Ceratitis and Pterandrus, and Bactrocera
invadens.

Packinghouse Requirements

We are proposing several
requirements for packinghouse
activities, which would be contained in
paragraph (c) of proposed § 319.56-70.
All packinghouses that participate in
the export program would have to be
registered with the South African NPPO.
Packinghouses that are registered with
the South African NPPO would be
required to have in place general
sanitation procedures and programs for
training packinghouse workers to cull
fruit with evidence of pest damage,
among other things. If issues should
arise, registration would also allow for
the traceback of a box of fruit to its
packinghouse, via the box markings
detailed in the operational workplan,
and would allow APHIS and the South
African NPPO to determine what
remedial actions are necessary.

Any symptomatic or damaged fruit
would have to be removed from the
commodity destined for export to the
United States. Fruit would be required
to be practically free of leaves, twigs,
and other plant parts, except for stems
that are less than 1 inch long and
attached to the fruit. These are standard
practices in packing commercial fruit
that have been shown to effectively
remove high proportions of fruit with
visible pest damage or disease
symptoms.

Citrus fruit would have to be prepared
for shipping using packinghouse
procedures that include washing,
brushing, surface disinfection, treatment
with an APHIS-approved fungicide in
accordance with label instructions, and
waxing.

Phytosanitary Certificate

To certify that citrus fruit from the
Republic of South Africa has been
grown and packed in accordance with
the requirements of proposed § 319.56—
70, paragraph (d) would require each
consignment of citrus fruit to be
accompanied by a phytosanitary
certificate of inspection issued by the
South African NPPO stating that the
fruit in the consignment is free of all
quarantine pests and has been produced
in accordance with the requirements of
the systems approach.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,


http://www.aphis.usda.gov/plant_health/plant_pest_info/citrus/downloads/black_spot/DA-2012-09-federalorder.pdf
http://www.aphis.usda.gov/plant_health/plant_pest_info/citrus/downloads/black_spot/DA-2012-09-federalorder.pdf
http://www.aphis.usda.gov/plant_health/plant_pest_info/citrus/downloads/black_spot/DA-2012-09-federalorder.pdf
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therefore, has not been reviewed by the
Office of Management and Budget.

In accordance with 5 U.S.C. 603, we
have performed an initial regulatory
flexibility analysis, which is
summarized below, regarding the
economic effects of this proposed rule
on small entities. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT or on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

Based on the information we have,
there is no reason to conclude that
adoption of this proposed rule would
result in any significant economic effect
on a substantial number of small
entities. However, we do not currently
have all of the data necessary for a
comprehensive analysis of the effects of
this proposed rule on small entities.
Therefore, we are inviting comments on
potential effects. In particular, we are
interested in determining the number
and kind of small entities that may
incur benefits or costs from the
implementation of this proposed rule.

The proposed rule would allow the
importation of five citrus species from
CBS-affected areas of the Republic of
South Africa. Importation would require
a systems approach to pest risk
mitigation, equivalent to U.S.
requirements that govern the interstate
movement of citrus from domestic CBS-
affected areas, in addition to cold
treatment. Because CBS is present in
most citrus-producing areas in the
Republic of South Africa, this action
would greatly expand the area where
citrus may be grown and shipped to the
continental United States.

Changes in imports of South African
citrus and impacts for U.S. producers
and consumers would depend on a
variety of factors. Additional imports
would compete with U.S. domestic
production as well as with citrus
imports from other countries,
particularly ones also located in the
Southern Hemisphere that have export
seasons similar to those of the Republic
of South Africa. The extent to which the
United States may become a more
prominent export destination for South
African citrus could also be influenced
by the Republic of South Africa’s export
prospects elsewhere, particularly to the
European Union (EU). The EU is an
important market for South African
citrus, but imports were recently
suspended for one growing season due
to concerns over CBS. While the
suspension was temporary, future EU
restrictions are possible. On the demand
side, consumers base their purchasing
decisions for fresh citrus on the price

and a number of qualitative attributes
such as variety, flavor, juiciness, ease of
peeling, appearance, freshness,
perceived health benefits, production
method, and product origin.

Consumers would benefit from
additional fresh citrus imported from
the Republic of South Africa, and
importers and distributors of South
African fresh citrus would also benefit
from new business opportunities. U.S.
producers would face increased
competition from the additional
imports. For all affected entities, effects
can be expected to vary by citrus
species.

The U.S. import market for oranges
has been expanding, even though per
capita consumption of oranges has
remained relatively constant. As with
other citrus, the peak U.S. demand for
imported oranges occurs as the U.S.
production and marketing season is
ending, and corresponds to the Republic
of South Africa’s peak in orange exports
to the world. Strong competition from
domestically produced Valencia oranges
is likely to limit additional imports of
this variety from the Republic of South
Africa, whereas we expect there may be
better opportunities for increased navel
orange imports.

South African exporters may find
opportunities to expand sales of fresh
grapefruit to the United States with
publication of this rule. Less than 4
percent of grapefruit production areas in
the Republic of South Africa are
considered to be CBS-free and therefore
currently eligible to send citrus to the
United States. However, U.S. per capita
consumption has been relatively flat
over the last decade, and imports
represent a small proportion of the
overall domestic supply of grapefruit.
South African exporters would be
constrained to some extent by the same
market-clearing price faced by all
suppliers, although fresh grapefruit from
the Republic of South Africa have
generally commanded a price premium
relative to imports from other sources.

A significant portion of the Republic
of South Africa’s tangelo and mandarin
varieties is grown in areas that are CBS-
free and already eligible for importation
by the United States. Therefore, any
increase in tangerine and mandarin
imports as a result of the proposed rule
is likely to be limited. U.S. per capita
consumption of tangerines has
increased over the last decade, as have
imports.

No lemons from the Republic of South
Africa are currently imported into the
United States, even though lemons
grown in CBS-free areas are eligible. All
citrus imported from the Republic of
South Africa must be cold treated, and

lemons do not survive this cold
treatment in a marketable condition.
Therefore, no new lemon imports are
expected as a result of this proposed
rule.

We use a non-spatial, net trade,
partial equilibrium model to assess
benefits and costs of the proposed rule
quantitatively. As a measure of the
sensitivity of possible impacts, we
assume three annual import volumes for
each of the three species of citrus
expected to be affected by the rule:
Fresh oranges, fresh tangerine and
mandarin varieties,? and fresh
grapefruit. In all cases, we find that
consumer welfare gains would outweigh
producer welfare losses, yielding small
positive net welfare impacts. Modeled
net economic gains for the United States
due to the additional citrus imports
from the Republic of South Africa range
from about $40,000 to $130,000 for fresh
oranges, from about $240,000 to
$740,000 for fresh tangerine and
mandarin varieties, and from about
$21,000 to $42,000 for fresh grapefruit.

We have identified industries that
could be affected by the proposed rule
based on the North American Industry
Classification System. Based on Small
Business Administration size standards,
small entities are prominent in those
industries for which information on
business size composition is available.

Executive Order 12988

This proposed rule would allow fresh
citrus fruit to be imported into the
continental United States from areas in
the Republic of South Africa where
citrus black spot has been known to
occur. If this proposed rule is adopted,
State and local laws and regulations
regarding fresh citrus fruit imported
under this rule would be preempted
while the fruit is in foreign commerce.
Fresh fruits are generally imported for
immediate distribution and sale to the
consuming public and would remain in
foreign commerce until sold to the
ultimate consumer. The question of
when foreign commerce ceases in other
cases must be addressed on a case-by-
case basis. If this proposed rule is
adopted, no retroactive effect will be
given to this rule, and this rule will not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping

3Including tangelos, clementines and similar
citrus hybrids.
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requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DG
20503. Please state that your comments
refer to Docket No. APHIS-2014-0015.
Please send a copy of your comments to:
(1) APHIS, using one of the methods
described under ADDRESSES at the
beginning of this document, and (2)
Clearance Officer, OCIO, USDA, Room
404-W, 14th Street and Independence
Avenue SW., Washington, DC 20250. A
comment to OMB is best assured of
having its full effect if OMB receives it
within 30 days of publication of this
proposed rule.

APHIS is proposing to amend the
fruits and vegetables regulations to
allow the importation of several
varieties of fresh citrus fruit, as well as
Citrus hybrids, into the continental
United States from areas in the Republic
of South Africa where citrus black spot
has been known to occur. As a
condition of entry, the fruit would have
to be produced in accordance with a
systems approach that would include
requirements for shipment traceability,
packinghouse registration, and
phytosanitary treatment. The fruit
would also be required to be imported
in commercial consignments and
accompanied by a phytosanitary
certificate issued by the national plant
protection organization of the Republic
of South Africa with an additional
declaration confirming that the fruit has
been produced in accordance with the
systems approach. This action would
allow for the importation of fresh citrus
fruit, including Citrus hybrids, from the
Republic of South Africa while
continuing to provide protection against
the introduction of plant pests into the
United States.

Allowing the importation of fresh
citrus into the United States from the
Republic of South Africa will require an
operational workplan, packinghouse
registrations, and phytosanitary
certificates with an additional
declaration.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed

information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.77 hours per
response.

Respondents: NPPO of the Republic of
South Africa, producers, and exporters.

Estimated annual number of
respondents: 56.

Estimated annual number of
responses per respondent: 5.19.

Estimated annual number of
responses: 291.

Estimated total annual burden on
respondents: 225 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this proposed rule, please contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we propose to amend 7
CFR part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:
Authority: 7 U.S.C. 450, 7701-7772, and

7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22,2.80, and 371.3.

m 2. Add § 319.56-70 to read as follows:

§319.56-70 Citrus fruit from the Republic
of South Africa.

Grapefruit (Citrus paradisi Macfad.),
sweet oranges (C. sinensis (L.) Osbeck),
mandarins (C. reticulata), lemons (C.
limon), and tangelos (C. paradisi x C.
reticulata) may be imported from areas
in the Republic of South Africa where
citrus black spot (Guignardia citricarpa)
is known to occur into the continental
United States only under the conditions
described in this section. These species
are referred to collectively in this
section as “citrus fruit.” These
conditions are designed to prevent the
introduction of citrus black spot.

(a) Commercial consignments. Citrus
fruit from the Republic of South Africa
may be imported in commercial
consignments only.

(b) General requirements. (1) The
national plant protection organization
(NPPO) of the Republic of South Africa
must provide an operational workplan
to APHIS that details the activities that
the South African NPPO will, subject to
APHIS’ approval of the workplan, carry
out to meet the requirements of this
section. APHIS will be directly involved
with the South African NPPO in
monitoring and auditing
implementation of the systems
approach.

(2) The fruit must be packed for
export to the United States in a
packinghouse that meets the
requirements of paragraph (c) of this
section.

(3) The fruit must be cold treated in
accordance with part 305 of this chapter
to mitigate against infestation by the
false codling moth (Thaumatotibia
leucotreta), fruit flies of the genera
Ceratitis and Pterandrus, and Bactrocera
invadens.

(c) Packinghouse procedures. (1) All
packinghouses that participate in the
export program must be registered with
the South African NPPO.

(2) Culling must be performed in the
packinghouse to remove any
symptomatic or damaged fruit. Fruit
must be practically free of leaves, twigs,
and other plant parts, except for stems
that are less than 1 inch long and
attached to the fruit.

(3) Fruit must be washed, brushed,
surface disinfected, treated with an
APHIS-approved fungicide in
accordance with label instructions, and
waxed.

(d) Phytosanitary certificate. Each
consignment of citrus fruit must be
accompanied by a phytosanitary
certificate of inspection issued by the
South African NPPO stating that the
fruit in the consignment is free of all
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quarantine pests and has been produced
in accordance with the requirements of
the systems approach in 7 CFR 319.56—
70.

Done in Washington, DC, this 22nd day of
August 2014.
Kevin Shea,
Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 2014—-20494 Filed 8-27-14; 8:45 am|
BILLING CODE 3410-34-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R07-OAR-2014-0500; FRL-9915-90—
Region 7]

Approval and Promulgation of
Implementation Plans; State of
Kansas; Infrastructure SIP
Requirements for the 2010 Nitrogen
Dioxide National Ambient Air Quality
Standard

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
elements of a State Implementation Plan
(SIP) submission from the State of
Kansas addressing the applicable
requirements of Clean Air Act (CAA)
section 110 for the 2010 National
Ambient Air Quality Standards
(NAAQS) for Nitrogen Dioxide (NO>).
Section 110 requires that each state
adopt and submit a SIP to support
implementation, maintenance, and
enforcement of each new or revised
NAAQS promulgated by EPA. These
SIPs are commonly referred to as
“infrastructure” SIPs. The infrastructure
requirements are designed to ensure that
the structural components of each
state’s air quality management program
are adequate to meet the state’s
responsibilities under the CAA.

DATES: Comments must be received on
or before September 29, 2014.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07—
OAR-2014-0500, by one of the
following methods:

1. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

2. Email: kemp.lachala@epa.gov.

3. Mail: Ms. Lachala Kemp, Air
Planning and Development Branch, U.S.
Environmental Protection Agency,
Region 7, Air and Waste Management
Division, 11201 Renner Boulevard,
Lenexa, Kansas 66219.

4. Hand Delivery or Courier: Deliver
your comments to Ms. Lachala Kemp,
Air Planning and Development Branch,
U.S. Environmental Protection Agency,
Region 7, Air and Waste Management
Division, 11201 Renner Boulevard,
Lenexa, Kansas 66219.

Instructions: Direct your comments to
Docket ID No. EPA-R07-OAR-2014—
0500. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit through http://
www.regulations.gov or email
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and should be free of any
defects or viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically at http://
www.regulations.gov or in hard copy at
U.S. Environmental Protection Agency,
Region 7, 11201 Renner Boulevard,
Lenexa, Kansas 66219 from 8:00 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The interested
persons wanting to examine these
documents should make an

appointment with the office at least 24

hours in advance.

FOR FURTHER INFORMATION CONTACT: Ms.

Lachala Kemp, Air Planning and

Development Branch, U.S.

Environmental Protection Agency,

Region 7, 11201 Renner Boulevard,

Lenexa, KS 66219; telephone number:

(913) 551-7214; fax number: (913) 551—

7065; email address: kemp.lachala@

epa.gov.

SUPPLEMENTARY INFORMATION:

Throughout this document whenever

“we,” “us,” or “our” is used, we refer

to EPA. This section provides additional

information by addressing the following
questions:

1. What is a section 110(a)(1) and (2)
infrastructure SIP?

II. What are the applicable elements under
sections 110(a)(1) and (2)?

III. What is EPA’s approach to the review of
infrastructure SIP submissions?

IV. What is EPA’s evaluation of how the state
addressed the relevant elements of
sections 110(a)(1) and (2)?

V. What action is EPA proposing?

VL. Statutory and Executive Order Review

I. What is a section 110(a)(1) and (2)
infrastructure SIP?

Section 110(a)(1) of the CAA requires,
in part, that states make a SIP
submission to EPA to implement,
maintain and enforce each of the
NAAQS promulgated by EPA after
reasonable notice and public hearings.
Section 110(a)(2) includes a list of
specific elements that such
infrastructure SIP submissions must
address. SIPs meeting the requirements
of sections 110(a)(1) and (2) are to be
submitted by states within three years
after promulgation of a new or revised
NAAQS. These SIP submissions are
commonly referred to as
“infrastructure” SIPs.

II. What are the applicable elements
under sections 110(a)(1) and (2)?

On February 9, 2010, EPA established
a new 1-hour primary NO, NAAQS
(hereafter the 2010 NO, NAAQS) at a
level of 100 parts per billion (ppb),
based on the 3-year average of the 98th
percentile of the yearly distribution of 1-
hour daily maximum concentrations.
(75 FR 6473)

For the 2010 NO, NAAQS, states
typically have met many of the basic
program elements required in section
110(a)(2) through earlier SIP
submissions in connection with
previous NAAQS. Nevertheless,
pursuant to section 110(a)(1), states
have to review and revise, as
appropriate, their existing SIPs to
ensure that the SIPs are adequate to
address the 2010 NO, NAAQS. To assist


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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states in meeting this statutory
requirement, EPA issued guidance on
September 13, 2013 (2013 Guidance),
addressing the infrastructure SIP
elements required under section 110
(a)(1) and (2) for the 2010 NO, NAAQS.1?
EPA will address these elements below
under the following headings: (A)
Emission limits and other control
measures; (B) Ambient air quality
monitoring/data system; (C) Program for
enforcement of control measures
(prevention of significant deterioration)
(PSD)), New Source Review for
nonattainment areas, and construction
and modification of all stationary
sources); (D) Interstate and international
transport; (E) Adequate authority,
resources, implementation, and
oversight; (F) Stationary source
monitoring system; (G) Emergency
authority; (H) Future SIP revisions; (I)
Nonattainment areas; (J) Consultation
with government officials, public
notification, prevention of significant
deterioration (PSD), and visibility
protection; (K) Air quality and
modeling/data; (L) Permitting fees; and
(M) Consultation/participation by
affected local entities.

III. What is EPA’s approach to the
review of infrastructure SIP
submissions?

EPA is acting upon the March 19,
2013, and May 9, 2013, SIP submissions
from Kansas that address the
infrastructure requirements of CAA
sections 110(a)(1) and 110(a)(2) for the
2010 NO> NAAQS. The requirement for
states to make a SIP submission of this
type arises out of CAA section 110(a)(1).
Pursuant to section 110(a)(1), states
must make SIP submissions “within 3
years (or such shorter period as the
Administrator may prescribe) after the
promulgation of a national primary
ambient air quality standard (or any
revision thereof),” and these SIP
submissions are to provide for the
“implementation, maintenance, and
enforcement” of such NAAQS. The
statute directly imposes on states the
duty to make these SIP submissions,
and the requirement to make the
submissions is not conditioned upon
EPA’s taking any action other than
promulgating a new or revised NAAQS.
Section 110(a)(2) includes a list of
specific elements that “[e]ach such
plan” submission must address.

1Stephen D. Page, Director, Air Quality Policy
Division, Office of Air Quality Planning and
Standards, “Guidance on Infrastructure State
Implementation Plan (SIP) Elements Under Clean
Air Act Sections 110(a)(1) and 110(a)(2),”
Memorandum to EPA Regional Air Division
Directors, Regions I-X, September 13, 2013.

EPA has historically referred to these
SIP submissions made for the purpose
of satisfying the requirements of CAA
sections 110(a)(1) and 110(a)(2) as
“infrastructure SIP”’ submissions.
Although the term “infrastructure SIP”
does not appear in the CAA, EPA uses
the term to distinguish this particular
type of SIP submission from
submissions that are intended to satisfy
other SIP requirements under the CAA,
such as “nonattainment SIP” or
“attainment plan SIP” submissions to
address the nonattainment planning
requirements of part D of title I of the
CAA, “regional haze SIP” submissions
required by EPA rule to address the
visibility protection requirements of
CAA section 169A, and nonattainment
new source review permit program
submissions to address the permit
requirements of CAA, title I, part D.

Section 110(a)(1) addresses the timing
and general requirements for
infrastructure SIP submissions, and
section 110(a)(2) provides more details
concerning the required contents of
these submissions. The list of required
elements provided in section 110(a)(2)
contains a wide variety of disparate
provisions, some of which pertain to
required legal authority, some of which
pertain to required substantive program
provisions, and some of which pertain
to requirements for both authority and
substantive program provisions.2 EPA
therefore believes that while the timing
requirement in section 110(a)(1) is
unambiguous, some of the other
statutory provisions are ambiguous. In
particular, EPA believes that the list of
required elements for infrastructure SIP
submissions provided in section
110(a)(2) contains ambiguities
concerning what is required for
inclusion in an infrastructure SIP
submission.

The following examples of
ambiguities illustrate the need for EPA
to interpret some section 110(a)(1) and
section 110(a)(2) requirements with
respect to infrastructure SIP
submissions for a given new or revised
NAAQS. One example of ambiguity is
that section 110(a)(2) requires that
“each” SIP submission must meet the
list of requirements therein, while EPA
has long noted that this literal reading
of the statute is internally inconsistent
and would create a conflict with the

2For example: Section 110(a)(2)(E)(i) provides
that states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a SIP-approved program to
address certain sources as required by part C of title
I of the CAA; and section 110(a)(2)(G) provides that
states must have legal authority to address
emergencies as well as contingency plans that are
triggered in the event of such emergencies.

nonattainment provisions in part D of
title I of the Act, which specifically
address nonattainment SIP
requirements.3 Section 110(a)(2)(I)
pertains to nonattainment SIP
requirements and part D addresses
when attainment plan SIP submissions
to address nonattainment area
requirements are due. For example,
section 172(b) requires EPA to establish
a schedule for submission of such plans
for certain pollutants when the
Administrator promulgates the
designation of an area as nonattainment,
and section 107(d)(1)(B) allows up to
two years, or in some cases three years,
for such designations to be
promulgated.4 This ambiguity illustrates
that rather than apply all the stated
requirements of section 110(a)(2) in a
strict literal sense, EPA must determine
which provisions of section 110(a)(2)
are applicable for a particular
infrastructure SIP submission.

Another example of ambiguity within
sections 110(a)(1) and 110(a)(2) with
respect to infrastructure SIPs pertains to
whether states must meet all of the
infrastructure SIP requirements in a
single SIP submission, and whether EPA
must act upon such SIP submission in
a single action. Although section
110(a)(1) directs states to submit “a
plan” to meet these requirements, EPA
interprets the CAA to allow states to
make multiple SIP submissions
separately addressing infrastructure SIP
elements for the same NAAQS. If states
elect to make such multiple SIP
submissions to meet the infrastructure
SIP requirements, EPA can elect to act
on such submissions either individually
or in a larger combined action.®

3 See, e.g., “Rule To Reduce Interstate Transport
of Fine Particulate Matter and Ozone (Clean Air
Interstate Rule); Revisions to Acid Rain Program;
Revisions to the NOx SIP Call; Final Rule,” 70 FR
25162, at 25163—-65 (May 12, 2005) (explaining
relationship between timing requirement of section
110(a)(2)(D) versus section 110(a)(2)(I)).

4EPA notes that this ambiguity within section
110(a)(2) is heightened by the fact that various
subparts of part D set specific dates for submission
of certain types of SIP submissions in designated
nonattainment areas for various pollutants. Note,
e.g., that section 182(a)(1) provides specific dates
for submission of emissions inventories for the
ozone NAAQS. Some of these specific dates are
necessarily later than three years after promulgation
of the new or revised NAAQS.

5See, e.g., “Approval and Promulgation of
Implementation Plans; New Mexico; Revisions to
the New Source Review (NSR) State
Implementation Plan (SIP); Prevention of
Significant Deterioration (PSD) and Nonattainment
New Source Review (NNSR) Permitting,” 78 FR
4339 (January 22, 2013) (EPA’s final action
approving the structural PSD elements of the New
Mexico SIP submitted by the State separately to
meet the requirements of EPA’s 2008 PM, s NSR
rule), and “Approval and Promulgation of Air
Quality Implementation Plans; New Mexico;
Infrastructure and Interstate Transport
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Similarly, EPA interprets the CAA to
allow it to take action on the individual
parts of one larger, comprehensive
infrastructure SIP submission for a
given NAAQS without concurrent
action on the entire submission. For
example, EPA has sometimes elected to
act at different times on various
elements and sub-elements of the same
infrastructure SIP submission.®

Ambiguities within sections 110(a)(1)
and 110(a)(2) may also arise with
respect to infrastructure SIP submission
requirements for different NAAQS.
Thus, EPA notes that not every element
of section 110(a)(2) would be relevant,
or as relevant, or relevant in the same
way, for each new or revised NAAQS.
The states’ attendant infrastructure SIP
submissions for each NAAQS therefore
could be different. For example, the
monitoring requirements that a state
might need to meet in its infrastructure
SIP submission for purposes of section
110(a)(2)(B) could be very different for
different pollutants, for example
because the content and scope of a
state’s infrastructure SIP submission to
meet this element might be very
different for an entirely new NAAQS
than for a minor revision to an existing
NAAQS.”

EPA notes that interpretation of
section 110(a)(2) is also necessary when
EPA reviews other types of SIP
submissions required under the CAA.
Therefore, as with infrastructure SIP
submissions, EPA also has to identify
and interpret the relevant elements of
section 110(a)(2) that logically apply to
these other types of SIP submissions.
For example, section 172(c)(7) requires
that attainment plan SIP submissions
required by part D have to meet the
“applicable requirements” of section
110(a)(2). Thus, for example, attainment
plan SIP submissions must meet the
requirements of section 110(a)(2)(A)
regarding enforceable emission limits
and control measures and section
110(a)(2)(E)(i) regarding air agency

Requirements for the 2006 PM> s NAAQS,” (78 FR
4337) (January 22, 2013) (EPA’s final action on the
infrastructure SIP for the 2006 PM, s NAAQS).

6 On December 14, 2007, the State of Tennessee,
through the Tennessee Department of Environment
and Conservation, made a SIP revision to EPA
demonstrating that the State meets the requirements
of sections 110(a)(1) and (2). EPA proposed action
for infrastructure SIP elements (C) and (J) on
January 23, 2012 (77 FR 3213) and took final action
on March 14, 2012 (77 FR 14976). On April 16,
2012 (77 FR 22533) and July 23, 2012 (77 FR
42997), EPA took separate proposed and final
actions on all other section 110(a)(2) infrastructure
SIP elements of Tennessee’s December 14, 2007
submittal.

7For example, implementation of the 1997 PM> 5
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

resources and authority. By contrast, it
is clear that attainment plan SIP
submissions required by part D would
not need to meet the portion of section
110(a)(2)(C) that pertains to the PSD
program required in part C of title I of
the CAA, because PSD does not apply
to a pollutant for which an area is
designated nonattainment and thus
subject to part D planning requirements.
As this example illustrates, each type of
SIP submission may implicate some
elements of section 110(a)(2) but not
others.

Given the potential for ambiguity in
some of the statutory language of section
110(a)(1) and section 110(a)(2), EPA
believes that it is appropriate to
interpret the ambiguous portions of
section 110(a)(1) and section 110(a)(2)
in the context of acting on a particular
SIP submission. In other words, EPA
assumes that Congress could not have
intended that each and every SIP
submission, regardless of the NAAQS in
question or the history of SIP
development for the relevant pollutant,
would meet each of the requirements, or
meet each of them in the same way.
Therefore, EPA has adopted an
approach under which it reviews
infrastructure SIP submissions against
the list of elements in section 110(a)(2),
but only to the extent each element
applies for that particular NAAQS.

Historically, EPA has elected to use
guidance documents to make
recommendations to states for
infrastructure SIPs, in some cases
conveying needed interpretations on
newly arising issues and in some cases
conveying interpretations that have
already been developed and applied to
individual SIP submissions for
particular elements.8 EPA developed the
2013 Guidance document to provide
states with up-to-date guidance for
infrastructure SIPs for any new or
revised NAAQS. Within the 2013
guidance, EPA describes the duty of
states to make infrastructure SIP
submissions to meet basic structural SIP
requirements within three years of
promulgation of a new or revised
NAAQS. EPA also made
recommendations about many specific
subsections of section 110(a)(2) that are
relevant in the context of infrastructure
SIP submissions.? The guidance also

8EPA notes, however, that nothing in the CAA
requires EPA to provide guidance or to promulgate
regulations for infrastructure SIP submissions. The
CAA directly applies to states and requires the
submission of infrastructure SIP submissions,
regardless of whether or not EPA provides guidance
or regulations pertaining to such submissions. EPA
elects to issue such guidance in order to assist
states, as appropriate.

9EPA’s September 13, 2013, guidance did not
make recommendations with respect to

discusses the substantively important
issues that are germane to certain
subsections of section 110(a)(2).
Significantly, EPA interprets sections
110(a)(1) and 110(a)(2) such that
infrastructure SIP submissions need to
address certain issues and need not
address others. Accordingly, EPA
reviews each infrastructure SIP
submission for compliance with the
applicable statutory provisions of
section 110(a)(2), as appropriate.

As an example, section 110(a)(2)(E)(ii)
is a required element of section
110(a)(2) for infrastructure SIP
submissions. Under this element, a state
must meet the substantive requirements
of section 128, which pertain to state
boards that approve permits or
enforcement orders and heads of
executive agencies with similar powers.
Thus, EPA reviews infrastructure SIP
submissions to ensure that the state’s
SIP appropriately addresses the
requirements of section 110(a)(2)(E)(ii)
and section 128. The 2013 Guidance
explains EPA’s interpretation that there
may be a variety of ways by which states
can appropriately address these
substantive statutory requirements,
depending on the structure of an
individual state’s permitting or
enforcement program (e.g., whether
permits and enforcement orders are
approved by a multi-member board or
by a head of an executive agency).
However they are addressed by the
state, the substantive requirements of
section 128 are necessarily included in
EPA’s evaluation of infrastructure SIP
submissions because section
110(a)(2)(E)(ii) explicitly requires that
the state satisfy the provisions of section
128.

As another example, EPA’s review of
infrastructure SIP submissions with
respect to the PSD program
requirements in sections 110(a)(2)(C),
(D)(i)(I1), and (J) focuses upon the
structural PSD program requirements
contained in part C and EPA’s PSD
regulations. Structural PSD program
requirements include provisions
necessary for the PSD program to
address all regulated sources and New
Source Review (NSR) pollutants,

infrastructure SIP submissions to address section
110(a)(2)(D)(1)(I). EPA issued the guidance shortly
after the U.S. Supreme Court agreed to review the
D.C. Circuit decision in EME Homer City, 696 F.3d
7 (D.C. Cir. 2012) which had interpreted the
requirements of section 110(a)(2)(D)(i)(I). In light of
the uncertainty created by this litigation (which
culminated in the Supreme Court’s recent decision,
134 SCt. 1584), EPA elected not to provide
additional guidance on the requirements of section
110(a)(2)(D)({)(I) at that time. As the guidance is
neither binding nor required by statute, whether
EPA elects to provide guidance on a particular
section has no impact on a state’s CAA obligations.
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including greenhouse gases (GHGs). By
contrast, structural PSD program
requirements do not include provisions
that are not required under EPA’s
regulations at 40 CFR 51.166 but are
merely available as an option for the
state, such as the option to provide
grandfathering of complete permit
applications with respect to the 2012
PM, s NAAQS. Accordingly, the latter
optional provisions are types of
provisions EPA considers irrelevant in
the context of an infrastructure SIP
action.

For other section 110(a)(2) elements,
however, EPA’s review of a state’s
infrastructure SIP submission focuses
on assuring that the state’s SIP meets
basic structural requirements. For
example, section 110(a)(2)(C) includes,
inter alia, the requirement that states
have a program to regulate minor new
sources. Thus, EPA evaluates whether
the state has an EPA-approved minor
NSR program and whether the program
addresses the pollutants relevant to that
NAAQS. In the context of acting on an
infrastructure SIP submission, however,
EPA does not think it is necessary to
conduct a review of each and every
provision of a state’s existing minor
source program (i.e., already in the
existing SIP) for compliance with the
requirements of the CAA and EPA’s
regulations that pertain to such
programs.

With respect to certain other issues,
EPA does not believe that an action on
a state’s infrastructure SIP submission is
necessarily the appropriate type of
action in which to address possible
deficiencies in a state’s existing SIP.
These issues include: (i) Existing
provisions related to excess emissions
from sources during periods of startup,
shutdown, or malfunction that may be
contrary to the CAA and EPA’s policies
addressing such excess emissions
(“SSM”); (ii) existing provisions related
to “director’s variance” or ““‘director’s
discretion” that may be contrary to the
CAA because they purport to allow
revisions to SIP-approved emissions
limits while limiting public process or
not requiring further approval by EPA;
and (iii) existing provisions for PSD
programs that may be inconsistent with
current requirements of EPA’s “Final
NSR Improvement Rule,” 67 FR 80186
(December 31, 2002), as amended by 72
FR 32526 (June 13, 2007) (“NSR
Reform”). Thus, EPA believes it may
approve an infrastructure SIP
submission without scrutinizing the
totality of the existing SIP for such
potentially deficient provisions and may
approve the submission even if it is

aware of such existing provisions.10 It is
important to note that EPA’s approval of
a state’s infrastructure SIP submission
should not be construed as explicit or
implicit re-approval of any existing
potentially deficient provisions that
relate to the three specific issues just
described.

EPA’s approach to review of
infrastructure SIP submissions is to
identify the CAA requirements that are
logically applicable to that submission.
EPA believes that this approach to the
review of a particular infrastructure SIP
submission is appropriate, because it
would not be reasonable to read the
general requirements of section
110(a)(1) and the list of elements in
110(a)(2) as requiring review of each
and every provision of a state’s existing
SIP against all requirements in the CAA
and EPA regulations merely for
purposes of assuring that the state in
question has the basic structural
elements for a functioning SIP for a new
or revised NAAQS. Because SIPs have
grown by accretion over the decades as
statutory and regulatory requirements
under the CAA have evolved, they may
include some outmoded provisions and
historical artifacts. These provisions,
while not fully up to date, nevertheless
may not pose a significant problem for
the purposes of “implementation,
maintenance, and enforcement” of a
new or revised NAAQS when EPA
evaluates adequacy of the infrastructure
SIP submission. EPA believes that a
better approach is for states and EPA to
focus attention on those elements of
section 110(a)(2) of the CAA most likely
to warrant a specific SIP revision due to
the promulgation of a new or revised
NAAQS or other factors.

For example, EPA’s 2013 Guidance
gives simpler recommendations with
respect to carbon monoxide than other
NAAQS pollutants to meet the visibility
requirements of section
110(a)(2)(D)(@)(II), because carbon
monoxide does not affect visibility. As
a result, an infrastructure SIP
submission for any future new or
revised NAAQS for carbon monoxide
need only state this fact in order to
address the visibility prong of section
110(a)(2)(D)H) ID).

Finally, EPA believes that its
approach with respect to infrastructure
SIP requirements is based on a
reasonable reading of sections 110(a)(1)

10By contrast, EPA notes that if a state were to
include a new provision in an infrastructure SIP
submission that contained a legal deficiency, such
as a new exemption for excess emissions during
SSM events, then EPA would need to evaluate that
provision for compliance against the rubric of
applicable CAA requirements in the context of the
action on the infrastructure SIP.

and 110(a)(2) because the CAA provides
other avenues and mechanisms to
address specific substantive deficiencies
in existing SIPs. These other statutory
tools allow EPA to take appropriately
tailored action, depending upon the
nature and severity of the alleged SIP
deficiency. Section 110(k)(5) authorizes
EPA to issue a “SIP call” whenever the
Agency determines that a state’s SIP is
substantially inadequate to attain or
maintain the NAAQS, to mitigate
interstate transport, or to otherwise
comply with the CAA.11 Section
110(k)(6) authorizes EPA to correct
errors in past actions, such as past
approvals of SIP submissions.2
Significantly, EPA’s determination that
an action on a state’s infrastructure SIP
submission is not the appropriate time
and place to address all potential
existing SIP deficiencies does not
preclude EPA’s subsequent reliance on
provisions in section 110(a)(2) as part of
the basis for action to correct those
deficiencies at a later time. For example,
although it may not be appropriate to
require a state to eliminate all existing
inappropriate director’s discretion
provisions in the course of acting on an
infrastructure SIP submission, EPA
believes that section 110(a)(2)(A) may be
among the statutory bases that EPA
relies upon in the course of addressing
such deficiency in a subsequent
action.13

IV. What is EPA’s evaluation of how the
state addressed the relevant elements of
sections 110(a)(1) and (2)?

EPA Region 7 received Kansas’
infrastructure SIP submission for the
2010 NO, standard on March 19, 2013,

11For example, EPA issued a SIP call to Utah to
address specific existing SIP deficiencies related to
the treatment of excess emissions during SSM
events. See “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revisions,” 74 FR 21639
(April 18, 2011).

12EPA has used this authority to correct errors in
past actions on SIP submissions related to PSD
programs. See ‘“‘Limitation of Approval of
Prevention of Significant Deterioration Provisions
Concerning Greenhouse Gas Emitting-Sources in
State Implementation Plans; Final Rule,” 75 FR
82536 (December 30, 2010). EPA has previously
used its authority under CAA section 110(k)(6) to
remove numerous other SIP provisions that the
Agency determined it had approved in error. See,
e.g., 61 FR 38664 (July 25, 1996) and 62 FR 34641
(June 27, 1997) (corrections to American Samoa,
Arizona, California, Hawaii, and Nevada SIPs); 69
FR 67062 (November 16, 2004) (corrections to
California SIP); and 74 FR 57051 (November 3,
2009) (corrections to Arizona and Nevada SIPs).

13 See, e.g., EPA’s disapproval of a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., 75 FR 42342 at 42344
(July 21, 2010) (proposed disapproval of director’s
discretion provisions); 76 FR 4540 (January 26,
2011) (final disapproval of such provisions).
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with a supplemental revision May 9,
2013. The SIP submissions became
complete as a matter of law on
September 19, 2013. EPA has reviewed
Kansas’ infrastructure SIP submissions
and the applicable statutory and
regulatory authorities and provisions
referenced in those submissions or
referenced in Kansas’ SIP. Below is
EPA’s evaluation of how the state
addressed the relevant elements of
section 110(a)(2) for the 2010 NO»
NAAQS.

(A) Emission limits and other control
measures: Section 110(a)(2)(A) requires
SIPs to include enforceable emission
limits and other control measures,
means or techniques, schedules for
compliance and other related matters as
needed to implement, maintain and
enforce each NAAQS.14

The State of Kansas’ statutes and
regulations authorize the Kansas
Department of Health and Environment
(KDHE) to regulate air quality and
implement air quality control
regulations. KDHE’s statutory authority
can be found in chapter 65, article 30 of
the Kansas Statutes Annotated (KSA),
otherwise known as the Kansas Air
Quality Act. KSA section 65—-3003
places the responsibility for air quality
conservation and control of air pollution
with the Secretary of Health and
Environment (“Secretary”). The
Secretary in turn administers the Kansas
Air Quality Act through the Division of
Environment within KDHE. Air
pollution is defined in KSA section 65—
3002(c) as the presence in the outdoor
atmosphere of one or more air
contaminants in such quantities and
duration as is, or tends significantly to
be, injurious to human health or
welfare, animal or plant life, or
property, or would unreasonably
interfere with the enjoyment of life or
property, or would contribute to the
formation of regional haze.

KSA section 65—-3005(a)(1) provides
authority to the Secretary to adopt,
amend and repeal rules and regulations
implementing the Kansas Air Quality
Act. It also gives the Secretary the
authority to establish ambient air
quality standards for the State of Kansas

14 The specific nonattainment area plan
requirements of section 110(a)(2)(I) are subject to
the timing requirements of section 172, not the
timing requirement of section 110(a)(1). Thus,
section 110(a)(2)(A) does not require that states
submit regulations or emissions limits specifically
for attaining the 2010 NO> NAAQS. Those SIP
provisions are due as part of each state’s attainment
plan, and will be addressed separately from the
requirements of section 110(a)(2)(A). In the context
of an infrastructure SIP, EPA is not evaluating the
existing SIP provisions for this purpose. Instead,
EPA is only evaluating whether the state’s SIP has
basic structural provisions for the implementation
of the NAAQS.

as a whole or for any part thereof. KSA
section 65—-3005(a)(12). The Secretary
has the authority to promulgate rules
and regulations to ensure that Kansas is
in compliance with the provisions of the
Act, in furtherance of a policy to
implement laws and regulations
consistent with those of the Federal
government. KSA section 65-3005(b).
The Secretary also has the authority to
establish emission control requirements
as appropriate to facilitate the
accomplishment of the purposes of the
Kansas Air Quality Act. KSA section
65—-3010(a).

Based upon review of the state’s
infrastructure SIP submissions for the
2010 NO, NAAQS, and relevant
statutory and regulatory authorities and
provisions referenced in the
submissions or referenced in Kansas’
SIP, EPA believes that the Kansas SIP
adequately addresses the requirements
of section 110(a)(2)(A) for the 2010 NO,
NAAQS and is proposing to approve
this element of the March 19, 2013, and
May 9, 2013, SIP submissions.

(B) Ambient air quality monitoring/
data system: Section 110(a)(2)(B)
requires SIPs to include provisions to
provide for establishment and operation
of ambient air quality monitors,
collection and analysis of ambient air
quality data, and making these data
available to EPA upon request.

To address this element, KSA section
65—3007 provides the enabling authority
necessary for Kansas to fulfill the
requirements of section 110(a)(2)(B).
This provision gives the Secretary the
authority to classify air contaminant
sources which, in his or her judgment,
may cause or contribute to air pollution.
Furthermore, the Secretary has the
authority to require such air
contaminant sources to monitor
emissions, operating parameters,
ambient impacts of any source
emissions, and any other parameters
deemed necessary. The Secretary can
also require these sources to keep
records and make reports consistent
with the Kansas Air Quality Act. KSA
section 65—3007(b).

Kansas has an air quality monitoring
network operated by KDHE and local air
quality agencies that collects air quality
data that are compiled, analyzed, and
reported to EPA. KDHE’s Web site
contains up-to-date information about
air quality monitoring, including a
description of the network and
information about the monitoring of
NO.. See, generally, http://
www.kdheks.gov/bar/air-monitor/
indexMon.html. KDHE also conducts
five-year monitoring network
assessments, including the NO,
monitoring network, as required by 40

CFR 58.10(d). On December 3, 2013,
EPA approved Kansas’ 2013-2014
Ambient Air Monitoring Network Plan.
This plan includes, among other things,
the location for the NO, monitoring
network in Kansas. Specifically, KDHE
operates four nitrogen dioxide monitors
in the state in accordance with the
source-oriented nitrogen dioxide
monitoring requirements of 40 CFR part
58, appendix D, paragraph 4.3. Data
gathered by the monitors is submitted to
EPA’s Air Quality System, which in
turn determines if the network site
monitors are in compliance with the
NAAQS.

Within KDHE, the Bureau of Air
implements these requirements. Along
with its other duties, the Monitoring
and Planning Section collects air
monitoring data, quality assures the
results, and reports the data. The data is
then used to develop the appropriate
regulatory or outreach strategies to
reduce air pollution.

Based upon review of the state’s
infrastructure SIP submissions for the
2010 NO> NAAQS, and relevant
statutory and regulatory authorities and
provisions referenced in the
submissions or referenced in Kansas’
SIP, EPA believes that the Kansas SIP
adequately addresses the requirements
of section 110(a)(2)(B) for the 2010 NO»
NAAQS and is proposing to approve
this element of the March 19, 2013, and
May 9, 2013, SIP submissions.

(C) Program for enforcement of
control measures (PSD, New Source
Review for nonattainment areas, and
construction and modification of all
stationary sources): Section 110(a)(2)(C)
requires states to include the following
three elements in the SIP: (1) A program
providing for enforcement of all SIP
measures described in section
110(a)(2)(A); (2) a program for the
regulation of the modification and
construction of stationary sources as
necessary to protect the applicable
NAAQS (i.e., state-wide permitting of
minor sources); and (3) a permit
program to meet the major source
permitting requirements of the CAA (for
areas designated as attainment or
unclassifiable for the NAAQS in
question).15

(1) Enforcement of SIP Measures.
With respect to enforcement of
requirements of the SIP, KSA section
65—3005(a)(3) gives the Secretary the
authority to issue orders, permits and
approvals as may be necessary to

15 As discussed in further detail below, this
infrastructure SIP rulemaking will not address the
Kansas program for nonattainment area related
provisions, since EPA considers evaluation of these
provisions to be outside the scope of infrastructure
SIP actions.
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effectuate the purposes of the Kansas
Air Quality Act and enforce the Act by
all appropriate administrative and
judicial proceedings. Pursuant to KSA
section 65—-3006, the Secretary also has
the authority to enforce rules,
regulations and standards to implement
the Kansas Air Quality Act and to
employ the professional, technical and
other staff to effectuate the provisions of
the Act. In addition, if the Secretary or
the director of the Division of
Environment finds that any person has
violated any provision of any approval,
permit or compliance plan or any
provision of the Kansas Air Quality Act
or any rule or regulation promulgated
thereunder, he or she may issue an
order directing the person to take such
action as necessary to correct the
violation. KSA section 65-3011.

KSA section 65-3018 gives the
Secretary or the Director of the Division
of Environment the authority to impose
a monetary penalty against any person
who, among other things, either violates
any order or permit issued under the
Kansas Air Quality Act, or violates any
provision of the Act or rule or regulation
promulgated thereunder. Section 65—
3028 provides for criminal penalties for
knowing violations.

(2) Minor New Source Review. Section
110(a)(2)(C) also requires that the SIP
include measures to regulate
construction and modification of
stationary sources to protect the
NAAQS. With respect to smaller sources
that meet the criteria listed in KAR 28—
19-300(b) “Construction Permits and
Approvals,” Kansas has a SIP-approved
permitting program. Any person
proposing to conduct a construction or
modification at such a source must
obtain approval from KDHE prior to
commencing construction or
modification. If KDHE determines that
air contaminant emissions from a source
will interfere with attainment or
maintenance of the NAAQS, it cannot
issue an approval to construct or modify
that source (KAR 28-19-301(d)
“Construction Permits and Approvals;
Application and Issuance™).

In this action, EPA is proposing to
approve Kansas’ infrastructure SIP for
the 2010 NO, standard with respect to
the general requirement in section
110(a)(2)(C) to include a program in the
SIP that regulates the modification and
construction of any stationary source as
necessary to assure that the NAAQS are
achieved. In this action, EPA is not
proposing to approve or disapprove the
state’s existing minor NSR program to
the extent that it is inconsistent with
EPA’s regulations governing this
program. EPA has maintained that the
CAA does not require that new

infrastructure SIP submissions correct
any defects in existing EPA-approved
provisions of minor NSR programs in
order for EPA to approve the
infrastructure SIP for element (C) (e.g.,
76 FR 41076-41079).

(3) Prevention of Significant
Deterioration (PSD) permit program.
Kansas also has a program approved by
EPA as meeting the requirements of part
G, relating to prevention of significant
deterioration of air quality. In order to
demonstrate that Kansas has met this
sub-element, this PSD program must
cover requirements not just for the 2010
NO, NAAQS, but for all other regulated
NSR pollutants as well.

In a previous action on June 20, 2013,
EPA determined that Kansas has a
program in place that meets all the PSD
requirements related to all other
required pollutants (78 FR 37126).
Therefore, Kansas has adopted all
necessary provisions to ensure that its
PSD program covers the requirements
for the NO, NAAQS and all other
regulated NSR pollutants.

Based upon review of the state’s
infrastructure SIP submissions for the
2010 NO, NAAQS, and relevant
statutory and regulatory authorities and
provisions referenced in the
submissions or referenced in Kansas’
SIP, EPA believes that the Kansas SIP
adequately addresses the requirements
of section 110(a)(2)(C) for the 2010 NO»
NAAQS and is proposing to approve
this element of the March 19, 2013, and
May 9, 2013, SIP submissions.

(D) Interstate and international
transport: Section 110(a)(2)(D)(i)
includes four requirements referred to
as prongs 1 through 4. Prongs 1 and 2
are provided at section 110(a)(2)(D)(i)(1);
Prongs 3 and 4 are provided at section
110(a)(2)(D)@{)(II). Section
110(a)(2)(D)(i)(I) requires SIPs to include
adequate provisions prohibiting any
source or other type of emissions
activity in one state from contributing
significantly to nonattainment, or
interfering with maintenance, of any
NAAQS in another state. Section
110(a)(2)(D)(i)(II) requires SIPs to
include adequate provisions prohibiting
any source or other type of emissions
activity in one state from interfering
with measures required of any other
state to prevent significant deterioration
of air quality or to protect visibility.

With respect to section
110(a)(2)(D)(i)(I)—prongs 1 and 2,
Kansas’ SIP contain provisions to
address these requirements. Kansas’
submissions provide an analysis that
demonstrates the declining contribution
of the State’s NO, emissions. The
submissions also analyze monitored
occurrences of NO; emissions in the

states surrounding Kansas and
concluded based on modeling and
prevailing wind patterns that those
occurrences did not originate from
Kansas, or were very unlikely to
originate from Kansas. See Kansas’
submission, at pgs. 8—10. Based on that,
Kansas believes that emissions of NO,
from Kansas sources are not
significantly contributing to
nonattainment or interfering with
maintenance in a downwind state.

On February 17, 2012 (77 FR 9532),
EPA promulgated a rule that established
air quality designations for all areas in
the country for the 2010 NO, NAAQS
based on air quality monitoring data for
the period 2008-2010. Based upon that
data, EPA determined that no area of the
country is violating the 2010 NO,
NAAQS. Furthermore, the current
network of monitors in Kansas indicates
that NO, design values are below the
standard.

With respect to the PSD requirements
of section 110(a)(2)(D)(i)(II)—prong 3,
EPA notes that Kansas’ satisfaction of
the applicable infrastructure SIP PSD
requirements for attainment/
unclassifiable areas of the 2010 NO»
NAAQS have been detailed in the
section addressing section 110(a)(2)(C).
EPA also notes that the proposed action
in that section related to PSD is
consistent with the proposed approval
related to PSD for section
110(a)(2)(D)(E)(1D).

With regard to the applicable
requirements for visibility protection of
section 110(a)(2)(D)(i)(II)—prong 4,
states are subject to visibility and
regional haze program requirements
under part G of the CAA (which
includes sections 169A and 169B). The
2013 Guidance states that these
requirements can be satisfied by an
approved SIP addressing reasonably
attributable visibility impairment, if
required, and an approved SIP
addressing regional haze.

Kansas meets this requirement
through EPA’s final approval of Kansas’
regional haze plan on December 27,
2011 (76 FR 80754). In this final
approval, EPA determined that the
Kansas SIP met requirements of the
CAA, for states to prevent any future
and remedy any existing anthropogenic
impairment of visibility in Class I areas
caused by emissions of air pollutants
located over a wide geographic area.
Therefore, EPA is proposing to fully
approve this aspect of the submission.

Section 110(a)(2)(D)(ii) also requires
that the SIP insure compliance with the
applicable requirements of sections 126
and 115 of the CAA, relating to
interstate and international pollution
abatement, respectively.
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Section 126(a) of the CAA requires
new or modified sources to notify
neighboring states of potential impacts
from sources within the state. The
Kansas regulations address abatement of
the effects of interstate pollution. For
example, KAR 28-19-350(k)(2)
“Prevention of Significant Deterioration
(PSD) of Air Quality” requires KDHE,
prior to issuing any construction permit
for a proposed new major source or
major modification, to notify EPA, as
well as: Any state or local air pollution
control agency having jurisdiction in the
air quality control region in which the
new or modified installation will be
located; the chief executives of the city
and county where the source will be
located; any comprehensive regional
land use planning agency having
jurisdiction where the source will be
located; and any state, Federal land
manager, or Indian governing body
whose lands will be affected by
emissions from the new source or
modification.?® See also KAR 28-19-204
“General Provisions; Permit Issuance
and Modification; Public Participation”
for additional public participation
requirements. In addition, no Kansas
source or sources have been identified
by EPA as having any interstate impacts
under section 126 in any pending
actions relating to any air pollutant.

Section 115 of the CAA authorizes
EPA to require a state to revise its SIP
under certain conditions to alleviate
international transport into another
country. There are no final findings
under section 115 of the CAA against
Kansas with respect to any air pollutant.
Thus, the state’s SIP does not need to
include any provisions to meet the
requirements of section 115.

Based upon review of the state’s
infrastructure SIP submissions for the
2010 NO, NAAQS, and relevant
statutory and regulatory authorities and
provisions referenced in the
submissions or referenced in Kansas’
SIP, EPA believes that Kansas has the
adequate infrastructure needed to
address section 110(a)(2)(D) for the 2010
NO, NAAQS and is proposing to
approve this element of the March 19,
2013, and May 9, 2013, submissions.

(E) Adequate authority, resources,
implementation, and oversight: Section
110(a)(2)(E) requires that SIPs provide
for the following: (1) Necessary
assurances that the state (and other
entities within the state responsible for
implementing the SIP) will have
adequate personnel, funding, and
authority under state or local law to

16 KAR 28-19-16k(b) provides similar
requirements for construction permits issued in
nonattainment areas.

implement the SIP, and that there are no
legal impediments to such
implementation; (2) requirements that
the state comply with the requirements
relating to state boards, pursuant to
section 128 of the CAA; and (3)
necessary assurances that the state has
responsibility for ensuring adequate
implementation of any plan provision
for which it relies on local governments
or other entities to carry out that portion
of the plan.

(1) Section 110(a)(2)(E)(i) requires
states to establish that they have
adequate personnel, funding and
authority. With respect to adequate
authority, we have previously discussed
Kansas’ statutory and regulatory
authority to implement the 2010 NO,
NAAQS, primarily in the discussion of
section 110(a)(2)(A) above. Neither
Kansas nor EPA has identified any legal
impediments in the state’s SIP to
implementation of the NAAQS.

With respect to adequate resources,
KDHE asserts that it has adequate
personnel to implement the SIP. The
Kansas statutes provide the Secretary
the authority to employ technical,
professional and other staff to effectuate
the purposes of the Kansas Air Quality
Act from funds appropriated and
available for these purposes. See KSA
section 65—3006(b). Within KDHE, the
Bureau of Air implements the Kansas
Air Quality Act. This Bureau is further
divided into the Air Compliance and
Enforcement Section, Air Permit
Section; the Monitoring and Planning
Section; and the Radiation and Asbestos
Control Section.

With respect to funding, the Kansas
Legislature annually approves funding
and personnel resources for KDHE to
implement the air program. The annual
budget process provides a periodic
update that enables KDHE and the local
agencies to adjust funding and
personnel needs. In addition, the Kansas
statutes grant the Secretary authority to
establish various fees for sources, to
cover any and all parts of administering
the provisions of the Kansas Air Quality
Act. For example, KSA section 65—
3008(f) grants the Secretary authority to
fix, charge, and collect fees for
construction approvals and permits (and
the renewals thereof). KSA section 65—
3024 grants the Secretary the authority
to establish annual emissions fees.
These emission fees, along with any
moneys recovered by the state under the
provisions of the Kansas Air Quality
Act, are deposited into an air quality fee
fund in the state treasury. Moneys in the
air quality fee fund can only be used for
the purpose of administering the Kansas
Air Quality Act.

Kansas also uses funds in the non-
Title V subaccounts, along with General
Revenue funds and EPA grants under,
for example, sections 103 and 105 of the
Act, to fund the programs. EPA
conducts periodic program reviews to
ensure that the state has adequate
resources and funding to, among other
things, implement the SIP.

(2) Conflict of interest provisions—
section 128. Section 110(a)(2)(E)(ii)
requires that each state SIP meet the
requirements of section 128, relating to
representation on state boards and
conflicts of interest by members of such
boards. Section 128(a)(1) requires that
any board or body which approves
permits or enforcement orders under the
CAA must have at least a majority of
members who represent the public
interest and do not derive any
“significant portion” of their income
from persons subject to permits and
enforcement orders under the CAA.
Section 128(a)(2) requires that members
of such a board or body, or the head of
an agency with similar powers,
adequately disclose any potential
conflicts of interest.

On June 20, 2013, EPA approved
Kansas’ SIP revision addressing the
section 128 requirements (78 FR 37126).
For a detailed discussion on EPA’s
analysis of how Kansas meets the
section 128 requirements, see EPA’s
April 17, 2013, proposed approval of
Kansas’ 1997 and 2006 PM, s
infrastructure SIP (78 FR 22827).

(3) With respect to assurances that the
state has responsibility to implement
the SIP adequately when it authorizes
local or other agencies to carry out
portions of the plan, KSA section 65—
3005(a)(8) grants the Secretary authority
to encourage local units of government
to handle air pollution problems within
their own jurisdictions and to provide
technical and consultative assistance
therefor. The Secretary may also enter
into agreements with local units of
government to administer all or part of
the provisions of the Kansas Air Quality
Act in the units’ respective
jurisdictions. In fact, KSA section 65—
3016 allows for cities and/or counties
(or combinations thereof) to form local
air quality conservation authorities.
These authorities will then have the
authority to enforce air quality rules and
regulations adopted by the Secretary
and adopt any additional rules,
regulations and standards as needed to
maintain satisfactory air quality within
their jurisdictions.

At the same time, the Kansas statutes
also retain authority in the Secretary to
carry out the provisions of the state air
pollution control law. KSA section 65—
3003 specifically places responsibility
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for air quality conservation and control
of air pollution with the Secretary. The
Secretary shall then administer the
Kansas Air Quality Act through the
Division of Environment. As an example
of this retention of authority, KSA
section 65—-3016 only allows for the
formation of local air quality
conservation authorities with the
approval of the Secretary. In addition,
although these authorities can adopt
additional air quality rules, regulations
and standards, they may only do so if
those rules, regulations and standards
are in compliance with those set by the
Secretary for that area. Currently, KDHE
oversees the following local agencies
that implement that Kansas Air Quality
Act: The City of Wichita Office of
Environmental Health, Johnson County
Department of Health and Environment,
and Unified Government of Wyandotte
County-Kansas City, Kansas Public
Health Department.

Based upon review of the state’s
infrastructure SIP submissions for the
2010 NO, NAAQS and relevant
statutory and regulatory authorities and
provisions referenced in the
submissions or referenced in Kansas’
SIP, EPA believes that Kansas has the
adequate infrastructure needed to
address section 110(a)(2)(E) for the 2010
NO, NAAQS and is proposing to
approve this element of the March 19,
2013, and May 9, 2013, submissions.

(F) Stationary source monitoring
system: Section 110(a)(2)(F) requires
states to establish a system to monitor
emissions from stationary sources and
to submit periodic emission reports.
Each SIP shall require the installation,
maintenance, and replacement of
equipment, and the implementation of
other necessary steps, by owners or
operators of stationary sources, to
monitor emissions from such sources.
The SIP shall also require periodic
reports on the nature and amounts of
emissions and emissions-related data
from such sources, and requires that the
state correlate the source reports with
emission limitations or standards
established under the CAA. These
reports must be made available for
public inspection at reasonable times.

To address this element, KSA section
65—3007 gives the Secretary the
authority to classify air contaminant
sources which, in his or her judgment,
may cause or contribute to air pollution.
The Secretary shall require air
contaminant emission sources to
monitor emissions, operating
parameters, ambient impact of any
source emissions, and any other
parameters deemed necessary.
Furthermore, the Secretary may require
these emissions sources to keep records

and make reports consistent with the
purposes of the Kansas Air Quality Act.
In addition, KAR 28-19-12(A)
“Measurement of Emissions” states that
KDHE may require any person
responsible for the operation of an
emissions source to make or have tests
made to determine the rate of
contaminant emissions from the source
whenever it has reason to believe that
existing emissions exceed limitations
specified in the Kansas air quality
regulations. At the same time, KDHE
may also conduct its own tests of
emissions from any source. KAR 28—-19—
12(B). The Kansas regulations also
require that all Class I operating permits
include requirements for monitoring of
emissions (KAR 28-19-512(a)(9) ‘“Class
I Operating Permits; Permit Content”).
Kansas makes all monitoring reports
(as well as compliance plans and
compliance certifications) submitted as
part of a construction permit or Class I
or Class II permit application publicly
available. See KSA section 65—-3015(a);
KAR 28-19-204(c)(6) ‘“General
Provisions; Permit Issuance and
Modification; Public Participation.”
KDHE uses this information to track
progress towards maintaining the
NAAQS, developing control and
maintenance strategies, identifying
sources and general emission levels, and
determining compliance with emission
regulations and additional EPA
requirements. Although the Kansas
statutes allow a person to request that
records or information reported to
KDHE be regarded and treated as
confidential on the grounds that it
constitutes trade secrets, emission data
is specifically excluded from this
protection. See KSA section 65—-3015(b).
Based upon review of the state’s
infrastructure SIP submissions for the
2010 NO, NAAQS, and relevant
statutory and regulatory authorities and
provisions referenced in the
submissions or referenced in Kansas’
SIP, EPA believes that Kansas has the
adequate infrastructure needed to
address section 110(a)(2)(F) for the 2010
NO, NAAQS and is proposing to
approve this element of the March 19,
2013, and May 9, 2013, submissions.
(G) Emergency authority: Section
110(a)(2)(G) requires SIPs to provide for
authority to address activities causing
imminent and substantial endangerment
to public health or welfare or the
environment (comparable to the
authorities provided in section 303 of
the CAA), and to include contingency
plans to implement such authorities as
necessary.
KSA section 65—-3012(a) states that
whenever the Secretary receives
evidence that emissions from an air

pollution source or combination of
sources presents an imminent and
substantial endangerment to public
health or welfare or to the environment,
he or she may issue a temporary order
directing the owner or operator, or both,
to take such steps as necessary to
prevent the act or eliminate the practice.
Upon issuance of this temporary order,
the Secretary may then commence an
action in the district court to enjoin
these acts or practices.

KAR 28-19-56 “‘Episode Criteria”
allows the Secretary to proclaim an air
pollution alert, air pollution warning, or
air pollution emergency whenever he or
she determines that the accumulation of
air contaminants at any sampling
location has attained levels which
could, if such levels are sustained or
exceeded, threaten the public health.
KAR 28-19-57 “Emission Reduction
Requirements” imposes restrictions on
emission sources in the event one of
these three air pollution episode
statuses is declared.

Based upon review of the state’s
infrastructure SIP submissions for the
2010 NO, NAAQS, and relevant
statutory and regulatory authorities and
provisions referenced in those
submissions or referenced in Kansas’
SIP, EPA believes that the Kansas SIP
adequately addresses section
110(a)(2)(G) for the 2010 NO, NAAQS
and is proposing to approve this
element of the March 19, 2013, and May
9, 2013, submissions.

(H) Future SIP revisions: Section
110(a)(2)(H) requires states to have the
authority to revise their SIPs in response
to changes in the NAAQS, availability of
improved methods for attaining the
NAAQS, or in response to an EPA
finding that the SIP is substantially
inadequate to attain the NAAQS.

KSA section 65—-3005(b) specifically
states that it is the policy of the state of
Kansas to regulate the air quality of the
state and implement laws and
regulations that are applied equally and
uniformly throughout the state and
consistent with that of the Federal
government. Therefore, the Secretary
has the authority to promulgate rules
and regulations to ensure that Kansas is
in compliance with the provisions of the
Federal CAA. KSA 65-3005(b)(1).

As discussed previously, KSA section
65—3005(a)(1) provides authority to the
Secretary to adopt, amend and repeal
rules and regulations implementing and
consistent with the Kansas Air Quality
Act. The Secretary also has the authority
to establish ambient air quality
standards for the state of Kansas or any
part thereof. KSA section 65—
3005(a)(12). Therefore, as a whole, the
Secretary has the authority to revise
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rules as necessary to respond to any
necessary changes in the NAAQS.

Based upon review of the state’s
infrastructure SIP submissions for the
2010 NO, NAAQS, and relevant
statutory and regulatory authorities and
provisions referenced in the
submissions or referenced in Kansas’
SIP, EPA believes that Kansas has
adequate authority to address section
110(a)(2)(H) for the 2010 NO, NAAQS
and is proposing to approve this
element of the March 19, 2013, and May
19, 2013, submissions.

(I) Nonattainment areas: Section
110(a)(2)(I) requires that in the case of
a plan or plan revision for areas
designated as nonattainment areas,
states must meet applicable
requirements of part D of the CAA,
relating to SIP requirements for
designated nonattainment areas.

As noted earlier, EPA does not expect
infrastructure SIP submissions to
address subsection (I). The specific SIP
submissions for designated
nonattainment areas, as required under
CAA title I, part D, are subject to
different submission schedules than
those for section 110 infrastructure
elements. Instead, EPA will take action
on part D attainment plan SIP
submissions through a separate
rulemaking governed by the
requirements for nonattainment areas,
as described in part D.

(J) Consultation with government
officials, public notification, PSD and
visibility protection: Section 110(a)(2)(])
requires SIPs to meet the applicable
requirements of the following CAA
provisions: (1) Section 121, relating to
interagency consultation regarding
certain CAA requirements; (2) section
127, relating to public notification of
NAAQS exceedances and related issues;
and (3) part C of the CAA, relating to
prevention of significant deterioration of
air quality and visibility protection.

(1) Witﬁ respect to interagency
consultation, the SIP should provide a
process for consultation with general-
purpose local governments, designated
organizations of elected officials of local
governments, and any Federal Land
Manager having authority over Federal
land to which the SIP applies. KSA
section 65—-3005(a)(14) grants the
Secretary the authority to advise,
consult and cooperate with other
agencies of the state, local governments,
other states, interstate and interlocal
agencies, and the Federal government.
Furthermore, as noted earlier in the
discussion on section 110(a)(2)(D),
Kansas’ regulations require that
whenever it receives a construction
permit application for a new source or
a modification, KDHE must notify state

and local air pollution control agencies,
as well as regional land use planning
agencies and any state, Federal land
manager, or Indian governing body
whose lands will be affected by
emissions from the new source or
modification. See KAR 28-19-350(k)(2)
“Prevention of Significant Deterioration
(PSD) of Air Quality.”

(2) With respect to the requirements
for public notification in section 127,
the infrastructure SIP should provide
citations to regulations in the SIP
requiring the air agency to regularly
notify the public of instances or areas in
which any NAAQS are exceeded; advise
the public of the health hazard
associated with such exceedances; and
enhance public awareness of measures
that can prevent such exceedances and
of ways in which the public can
participate in the regulatory and other
efforts to improve air quality.

As discussed previously with element
(G), KAR 28-19-56 “Episode Critera”
contains provisions that allow the
Secretary to proclaim an air pollution
alert, air pollution warning, or air
pollution emergency status whenever he
or she determines that the accumulation
of air contaminants at any sampling
location has attained levels which
could, if such levels are sustained or
exceeded, threaten the public health.
Any of these emergency situations can
also be declared by the Secretary even
in the absence of issuance of a high air
pollution potential advisory or
equivalent advisory from a local
weather bureau meteorologist, if
deemed necessary to protect the public
health. In the event of such an
emergency situation, public notification
will occur through local weather
bureaus.

In addition, information regarding air
pollution and related issues is provided
on a KDHE Web site, http://
www.kdheks.gov/bar/. This information
includes air quality data, information
regarding the NAAQS, health effects of
poor air quality, and links to the Kansas
Air Quality Monitoring Network. KDHE
also has an “Outreach and Education”
Web page (http://www.kdheks.gov/bar/
air outreach/air quality edu.htm) with
information on how individuals can
take measures to reduce emissions and
improve air quality in daily activities.

(3) With respect to the applicable
requirements of part C of the CAA,
relating to PSD of air quality and
visibility protection, as noted in above
under element (C), the Kansas SIP meets
the PSD requirements, incorporating the
Federal rule by reference. With respect
to the visibility component of section
110(a)(2)(J), EPA recognizes that states
are subject to visibility and regional

haze program requirements under part C
of the CAA. However, when EPA
establishes or revises a NAAQS, these
visibility and regional haze
requirements under part C do not
change. EPA believes that there are no
new visibility protection requirements
under part C as a result of a revised
NAAQS. Therefore, there are no newly
applicable visibility protection
obligations pursuant to element J after
the promulgation of a new or revised
NAAQS.

Nevertheless, as noted above in
section D, EPA has already approved
Kansas’ Regional Haze Plan and
determined that it met the CAA
requirements for preventing future and
remedying existing impairment of
visibility caused by air pollutants.

Based upon review of the state’s
infrastructure SIP submissions for the
2010 NO, NAAQS, and relevant
statutory and regulatory authorities and
provisions referenced in the
submissions or referenced in Kansas’
SIP, EPA believes that Kansas has met
the applicable requirements of section
110(a)(2)(J) for the 2010 NO, NAAQS in
the state and is therefore proposing to
approve this element of the March 19,
2013, and May 9, 2013, submissions.

(K) Air quality and modeling/data:
Section 110(a)(2)(K) requires that SIPs
provide for performing air quality
modeling, as prescribed by EPA, to
predict the effects on ambient air quality
of any emissions of any NAAQS
pollutant, and for submission of such
data to EPA upon request.

Kansas has authority to conduct air
quality modeling and report the results
of such modeling to EPA. KSA section
65—3005(a)(9) gives the Secretary the
authority to encourage and conduct
studies, investigations and research
relating to air contamination and air
pollution and their causes, effects,
prevention, abatement and control. As
an example of regulatory authority to
perform modeling for purposes of
determining NAAQS compliance, the
regulations at KAR 28-19-350
“Prevention of Significant Deterioration
(PSD) of Air Quality” incorporate EPA
modeling guidance in 40 CFR part 51,
appendix W for the purposes of
demonstrating compliance or non-
compliance with a NAAQS.

The Kansas statutes and regulations
also give KDHE the authority to require
that modeling data be submitted for
analysis. KSA section 65-3007(b) grants
the Secretary the authority to require air
contaminant emission sources to
monitor emissions, operating
parameters, ambient impact of any
source emissions or any other
parameters deemed necessary. The
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Secretary may also require these sources
to keep records and make reports
consistent with the purposes of the
Kansas Air Quality Act. These reports
could include information as may be
required by the Secretary concerning the
location, size, and height of
contaminant outlets, processes
employed, fuels used, and the nature
and time periods or duration of
emissions, and such information as is
relevant to air pollution and available or
reasonably capable of being assembled.
KSA section 65—-3007(c).

Based upon review of the state’s
infrastructure SIP submissions for the
2010 NO> NAAQS, and relevant
statutory and regulatory authorities and
provisions referenced in the
submissions or referenced in Kansas’
SIP, EPA believes that Kansas has the
adequate infrastructure needed to
address section 110(a)(2)(K) for the 2010
NO, NAAQS and is proposing to
approve this element of the March 19,
2013, and May 9, 2013, submissions.

(L) Permitting Fees: Section
110(a)(2)(L) requires SIPs to require
each major stationary source to pay
permitting fees to the permitting
authority, as a condition of any permit
required under the CAA, to cover the
cost of reviewing and acting upon any
application for such a permit, and, if the
permit is issued, the costs of
implementing and enforcing the terms
of the permit. The fee requirement
applies until a fee program established
by the state pursuant to Title V of the
CAA, relating to operating permits, is
approved by EPA.

KSA section 65—-3008(f) allows the
Secretary to fix, charge, and collect fees
for approvals and permits (and the
renewals thereof). KSA section 65-3024
grants the Secretary the authority to
establish annual emissions fees. Fees
from the construction permits and
approvals are deposited into the Kansas
state treasury and credited to the state
general fund. Emissions fees are
deposited into an air quality fee fund in
the Kansas state treasury. Moneys in the
air quality fee fund can only be used for
the purpose of administering the Kansas
Air Quality Act.

Kansas’ Title V program, found at
KAR 28-19-500 to 28—-19-564, was
approved by EPA on January 30, 1996
(61 FR 2938). EPA reviews the Kansas
Title V program, including Title V fee
structure, separately from this proposed
action. Because the Title V program and
associated fees legally are not part of the
SIP, the infrastructure SIP action we are
proposing today does not preclude EPA
from taking future action regarding
Kansas’ Title V program.

Based upon review of the state’s
infrastructure SIP submissions for the
2010 NO, NAAQS, and relevant
statutory and regulatory authorities and
provisions referenced in the
submissions or referenced in Kansas’
SIP, EPA believes that the requirements
of section 110(a)(2)(L) for the 2010 NO»
NAAQS are met and is proposing to
approve this element of the March 13,
2013, and May 9, 2013, submissions.

(M) Consultation/participation by
affected local entities: Section
110(a)(2)(M) requires SIPs to provide for
consultation and participation by local
political subdivisions affected by the
SIP.

KSA section 65—-3005(a)(8)(A) gives
the Secretary the authority to encourage
local units of government to handle air
pollution problems within their
respective jurisdictions and on a
cooperative basis and to provide
technical and consultative assistance
therefor. The Secretary may also enter
into agreements with local units of
government to administer all or part of
the provisions on the Kansas Air
Quality Act in the units’ respective
jurisdiction. The Secretary also has the
authority to advise, consult, and
cooperate with local governments. KSA
section 65—3005(a)(14). He or she may
enter into contracts and agreements
with local governments as is necessary
to accomplish the goals of the Kansas
Air Quality Act. KSA section 65—
3005(a)(16).

Currently, KDHE’s Bureau of Air has
signed state and/or local agreements
with the Department of Air Quality from
the Unified Government of Wyandotte
County—Kansas City, Kansas; the
Wichita Office of Environmental Health;
the Johnson County Department of
Health and Environment; and the Mid-
America Regional Council. These
agreements establish formal
partnerships between the Bureau of Air
and these local agencies to work
together to develop and annually update
strategic goals, objectives and strategies
for reducing emissions and improving
air quality.

In addition, as previously noted in the
discussion about section 110(a)(2)(]),
Kansas’ statutes and regulations require
that KDHE consult with local political
subdivisions for the purposes of
carrying out its air pollution control
responsibilities.

Based upon review of the state’s
infrastructure SIP submissions for the
2010 NO, NAAQS, and relevant
statutory and regulatory authorities and
provisions referenced in the
submissions or referenced in Kansas’
SIP, EPA believes that Kansas has the
adequate infrastructure needed to

address section 110(a)(2)(M) for the
2010 NO> NAAQS and is proposing to
approve this element of the March 19,
2013, and May 9, 2013, submissions.

V. What action is EPA proposing?

EPA is proposing to approve the
infrastructure SIP submissions from
Kansas which addresses the
requirements of CAA sections 110(a)(1)
and (2) as applicable to the 2010 NO,
NAAQS. Specifically, EPA is proposing
to approve the following infrastructure
elements, or portions thereof:
110(a)(2)(A), (B), (C), (D), (E), (F), (G),
(H), (), (K), (L), and (M). As discussed
in each applicable section of this
rulemaking, EPA is not proposing action
on section 110(a)(2)(I)—Nonattainment
Area Plan or Plan Revisions Under Part
D and on the visibility protection
portion of section 110(a)(2)(]).

Based upon review of the state’s
infrastructure SIP submissions and
relevant statutory and regulatory
authorities and provisions referenced in
those submissions or referenced in
Kansas’ SIP, EPA believes that Kansas
has the infrastructure to address all
applicable required elements of sections
110(a)(1) and (2) (except otherwise
noted) to ensure that the 2010 NO,
NAAQS are implemented in the state.

We are hereby soliciting comment on
this proposed action. Final rulemaking
will occur after consideration of any
comments.

VI. Statutory and Executive Order
Review

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

¢ Isnot a “significant regulatory
action” under the terms of Executive
Order 12866 (58 FR 51735, October 4,
1993) and is therefore not subject to
review under Executive Orders 12866
and 13563 (76 FR 3821, January 21,
2011).

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
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under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

Statutory Authority

The statutory authority for this action
is provided by section 110 of the CAA,
as amended (42 U.S.C. 7410).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen Dioxide, Reporting and
recordkeeping requirements.

Dated: August 15, 2014.

Karl Brooks,

Regional Administrator, Region 7.

[FR Doc. 2014-20513 Filed 8—27-14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2014-0417 FRL-9913-14-
Region 9]

Revisions to the California State
Implementation Plan, Imperial County
Air Pollution Control District and
Shasta County Air Quality
Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
revisions to the Imperial County Air
Pollution Control District (ICAPCD) and
the Shasta County Air Quality
Management District (SHAQMD)
portion of the California State
Implementation Plan (SIP). We are
proposing to approve local rules
regarding enhanced monitoring under
the Clean Air Act (CAA or the Act).
DATES: Any comments on this proposal
must arrive by September 29, 2014.
ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2014-0417, by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an ‘“anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of

encryption, and be free of any defects or
viruses.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California 94105-3901. While all
documents in the docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Vanessa Graham, EPA Region IX, (415)
947-4120, graham.vanessa@epa.gov.

SUPPLEMENTARY INFORMATION: This
proposal addresses local rules for
ICAPCD Rule 910, Enhanced Monitoring
and SHAQMD Rule 3:8, Enhanced
Monitoring and Compliance
Certification for Major Sources as
Defined by Title V. In the Rules and
Regulations section of this Federal
Register, we are approving these local
rules in a direct final action without
prior proposal because we believe these
SIP revisions are not controversial. If we
receive adverse comments, however, we
will publish a timely withdrawal of the
direct final rule and address the
comments in subsequent action based
on this proposed rule. Please note that
if we receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

We do not plan to open a second
comment period, so anyone interested
in commenting should do so at this
time. If we do not receive adverse
comments, no further activity is
planned. For further information, please
see the direct final action.

Dated: May 23, 2014.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2014-20505 Filed 8-27-14; 8:45 am]|
BILLING CODE 6560-50—-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80

[EPA-HQ-OAR-2014-0283; FRL 9915-08-
OAR]

RIN 2060-AS19

Regulation of Fuels and Fuel
Additives: Extension of the
Reformulated Gasoline Program to
Maine’s Southern Counties

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to extend the
Clean Air Act’s (CAA) prohibition
against the sale of conventional gasoline
in reformulated gasoline (RFG) areas to
the southern Maine counties of York,
Cumberland, Sagadahoc, Androscoggin,
Kennebec, Knox, and Lincoln. This
proposal is based on a request from the
Governor of the State of Maine for areas
within the ozone transport region
established under the CAA. The CAA
does not give the EPA discretion to deny
a Governor’s request on this matter. The
scope of the EPA’s discretion is limited
to establishing the date that the
prohibition commences. Consistent with
the Governor’s request, the EPA
proposes that this prohibition
commence on May 1, 2015 for all
refiners, importers, and distributors in
the Maine counties referenced in the
Governor’s request, and on June 1, 2015
for all retailers and wholesale
purchaser-consumers in those counties.
The EPA is also adding in its RFG opt-
out rules a provision to reflect that there
is a four-year minimum opt-in period
for areas that opt into the RFG program
on the basis of their location within the
ozone transport region. This
clarification will align the federal
regulation for RFG opt-out requirements
with the CAA.

DATES: Comments must be received on
or before September 29, 2014 unless a
public hearing is requested by
September 12, 2014. If the EPA receives
such a request, we will publish
information related to the timing and

location of the hearing and a new
deadline for public comment.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ—
OAR-2014-0283, by one of the
following methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: a-and-r-Docket@epa.gov.

e Mail: Air Docket, Environmental
Protection Agency, Mailcode: 6102T,
1200 Pennsylvania Ave. NW.,
Washington, DC 20460, Attention
Docket ID No. EPA-HQ-OAR-2014—
0283. Please include a total of two
copies.

e Hand Delivery: Air and Radiation
Docket, EPA Docket Center, WJC West
Building, Room 3334, 1301 Constitution
Avenue NW., Washington, DC 20004.
Attention Docket ID No. EPA-HQ-
OAR-2014-0283. Please include two
copies. Such deliveries are accepted
only during the Docket’s normal hours
of operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2014—
0283. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ““‘anonymous access’’ system,
which means that EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send an email
comment directly to the EPA without
going through www.regulations.gov your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your

comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses. For additional
information about the EPA’s public
docket visit the EPA Docket Center
homepage at http://www.epa.gov/
epahome/dockets.htm.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Air Docket is (202) 566—
1742.

FOR FURTHER INFORMATION CONTACT:
Patty Klavon, Office of Transportation
and Air Quality, Environmental
Protection Agency, 2000 Traverwood
Drive, Ann Arbor, Michigan 48105;
telephone number: (734) 214—4476; fax
number: (734) 214—4052; email address:
klavon.patty@epa.gov.

SUPPLEMENTARY INFORMATION: The
contents of this preamble are listed in
the following outline:

I. General Information

1I. Public Participation

ITI. Background and Proposal

IV. Environmental Impact

V. Statutory and Executive Order Reviews

I. General Information
A. Does this action apply to me?

Entities potentially affected by this
rule are fuel producers and distributors
who do business in Maine.

Examples of potentially regulated entities

NAICS ' codes

PEtrOIEUM FEIINEIIES ... ..veeeiii ettt et e e ettt e e e e et e aaaeeeeeeee st baeeeeeeeaaassaeeeeeeaessasaaeaeeaaassssaeeeeeesaasssseneeeseaannssnneeeessansnnes
Gasoline Marketers and DiStHDULOIS ........ccciiiiiiiii it e e et e e e st e e e ae e e e e seeeeeseeeesseeeasneeeeasseeeeasseeeensseeeanseeeeasnnnennns

Gasoline Retail Stations
Gasoline Transporters

324110
424710
424720
447110
484220
484230

1North American Industry Classification System.
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The above table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. The table lists
the types of entities of which the EPA
is aware that potentially could be
affected by this rule. Other types of
entities not listed on the table could also
be affected by this rule. To determine
whether your organization could be
affected by this rule, you should
carefully examine the regulations in 40
CFR 80.70. If you have questions
regarding the applicability of this action
to a particular entity, call the person
listed in the FOR FURTHER INFORMATION
CONTACT section of this preamble.

B. What should I consider as I prepare
my comments?

1. Submitting CBI

Do not submit CBI to the EPA through
www.regulations.gov or email. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to the EPA, mark the outside
of the disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments

When submitting comments,
remember to:

e Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

¢ Follow directions—The Agency
may ask you to respond to specific
questions or organize comments by
referencing a Code of Federal
Regulations (CFR) part or section
number.

¢ Explain why you agree or disagree,
suggest alternatives, and substitute
language for your requested changes.

¢ Describe any assumptions and
provide any technical information and/
or data that you used.

e If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

e Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

e Make sure to submit your
comments by the comment period
deadline identified.

3. Docket Copying Costs

You may be required to pay a
reasonable fee for copying docket
materials.

II. Public Participation

A. Public Comments

Clean Air Act (CAA) section
211(k)(6)(B) states that, “[o]n
application of the Governor of a State in
the ozone transport region established
by [section 184(a) of the CAA], the
Administrator . . . shall apply the
prohibition” against the sale of
conventional gasoline to any area of the
State other than an area classified as a
marginal, moderate, serious, or severe
ozone nonattainment area. CAA section
211(k)(6)(B) provides the EPA limited
discretion to establish the date that this
prohibition commences based on
consideration of whether there is
sufficient capacity to supply RFG to the
area. However, the CAA does not give
the EPA discretion to deny a Governor’s
request for an RFG opt-in for a
qualifying area.

The EPA is acting on a request made
by the Governor of the State of Maine
to extend the CAA prohibition against
the sale of conventional gasoline in RFG
areas to the southern Maine counties of
York, Cumberland, Sagadahoc,
Androscoggin, Kennebec, Knox, and
Lincoln (the “Southern Maine
Counties”) which are part of the ozone
transport region established by CAA
Section 184(a). The State of Maine
requested that the prohibition
commence on June 1, 2015. Therefore,
the scope of today’s action is limited to
proposing the date on which the
prohibition commences for the Southern
Maine Counties’ opt-in to the federal
RFG program, and not whether those
counties should opt in to the federal
RFG program. Thus, the EPA is not
soliciting comments that support or
oppose participation by the Southern
Maine Counties in the federal RFG
program. The EPA is, however,
requesting comment regarding whether
there will be a sufficient capacity to
supply RFG to these seven counties
beginning May 1, 2015 for refiners,
importers, and distributors, and on June
1, 2015 for retailers and purchaser-
consumers.

Additionally, the EPA is adding in its
opt-out regulations at 40 CFR 80.72 a
provision to reflect that there is a four-

year minimum opt-in period for areas
that opt into the RFG program on the
basis of their location within the ozone
transport region. This clarification will
align the federal regulation for RFG opt-
out requirements with CAA section
211(k)(6)(B)(ii)(ID).

B. Public Hearing

The EPA will not hold a public
hearing on this matter unless a request
is received by the person identified in
the FOR FURTHER INFORMATION CONTACT
section of this preamble by September
12, 2014. If the EPA receives such a
request, we will publish information
related to the timing and location of the
hearing and a new deadline for public
comment.

III. Background and Proposal

A. Background on the Federal
Reformulated Gasoline Program

The purpose of the federal RFG
program is to improve air quality in
certain areas through the use of gasoline
that is reformulated to reduce motor
vehicle emissions of tropospheric
ozone-forming compounds, as set forth
in CAA section 211(k)(1). The EPA first
published regulations for the federal
RFG program on February 16, 1994. (59
FR 7716). RFG makes up over 30
percent of the volume of motor vehicle
gasoline consumed in the United
States 2 and is used in 17 states and the
District of Columbia.?

CAA section 211(k)(5) prohibits the
sale of conventional gasoline (i.e.,
gasoline that the EPA has not certified
as reformulated) in certain ozone
nonattainment areas beginning January
1, 1995. CAA section 211(k)(10)(D)
defines the areas initially covered by the
federal RFG program as ozone
nonattainment areas having a 1980
population in excess of 250,000 and
having the highest ozone design values
during the period 1987 through 1989.4
In addition, under CAA section
211(k)(10)(D), any area reclassified as a
severe ozone nonattainment area under
CAA section 181(b) is also included in
the federal RFG program. Finally, CAA
sections 211(k)(6)(A) and (B) allow areas
classified as Marginal, Moderate,
Serious, or Severe ozone nonattainment

2 See the U.S. Energy Information Administration
statistics on consumption and sales of petroleum
and other liquids at: http://www.eia.gov/petroleum/
reports.cfm?t=164.

3 For a map showing current RFG areas, please
visit the EPA’s Web site at: http://www.epa.gov/
otaq/fuels/gasolinefuels/rfg/areas.htm.

4 Applying these criteria, the EPA has determined
the nine covered areas to be the metropolitan areas
including Los Angeles, Houston, New York City,
Baltimore, Chicago, San Diego, Philadelphia,
Hartford, and Milwaukee.
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areas, or areas within the ozone
transport region established under CAA
section 184, to opt into the RFG program
at the request of the Governor of the
State in which the area is located.

Maine is in the ozone transport region
established under CAA section 184, and
its request to opt into the RFG program
was made pursuant to CAA section
211(k)(6)(B). That provision specifies
that upon petition of the Governor of a
State in the ozone transport region in
which the area is located, the EPA is to
apply the prohibition against selling or
dispensing of conventional gas in RFG
covered areas in any area in the State
other than an area classified as
marginal, moderate, serious, or severe
ozone nonattainment area under subpart
2 of part D of subchapter 1 of the Clean
Air Act. This prohibition is to
‘““commence as soon as practicable but
not later than 2 years after the date of
approval by the Administrator of the
application of the Governor of the
State.” CAA section 211(k)(6)(B)(ii)().
However, if the EPA determines that
there is insufficient capacity to supply
RFG, the EPA may extend the
commencement date by no more than a
year, and may renew that extension for
two additional one-year periods. CAA
section 211(k)(6)(B)(iii). The area may
not opt out of the federal RFG program
earlier than 4 years after the RFG
commencement date. CAA section
211(k)(6)(B)(ii)(ID).

B. Request From the State of Maine

In 2013, the State of Maine enacted
Public Law 2013 c.221 calling for the
use of RFG in York, Cumberland,
Sagadahoc, Androscoggin, Kennebec,
Knox, and Lincoln counties beginning
May 1, 2014. On July 23, 2013, the
Governor of Maine formally requested,
pursuant to CAA section 211(k)(6)(B),
that the EPA extend the requirement for
the sale of RFG to these counties
beginning on May 1, 2014.

The Maine legislature subsequently
enacted an emergency law, Public Law
2013 ¢.453, effective March 6, 2014, to
postpone the requirement for the sale of
RFG in these counties until June 1,
2015. Pursuant to that legislation, the
Commissioner for the State of Maine’s
Department of Environmental Protection
(DEP) submitted a request to the EPA
dated March 10, 2014, modifying
Maine’s request for the implementation
date for the sale of RFG in the Southern
Maine Counties to coincide with June 1,
2015.5

5The EPA has determined that the original
petition from the Governor of Maine, together with
the revised Maine legislation and the
Commissioner’s letter, serve as a petition from the

Copies of the Commissioner’s letter,
the letter from the Governor of the State
of Maine dated July 23, 2013, and the
Maine legislation establishing the use of
RFG in the Southern Maine Counties are
available in the docket at EPA-HQ-
OAR-2014-0283.

C. Proposed Date for the
Commencement of a Prohibition on the
Sale of Conventional Gasoline in the
Southern Maine Counties

Based on our evaluation of the
appropriate lead time and start dates,
and pursuant to Maine’s request for a
June 1, 2015 implementation date and
the provisions of CAA section 211(k)(6),
the EPA is proposing to extend the CAA
section 211(k)(5) prohibition against the
sale of conventional (i.e., non-
reformulated) gasoline in RFG covered
areas to the Southern Maine Counties.
The Southern Maine Counties are part
of the ozone transport region as defined
in CAA section 184. They are not
currently classified under subpart 2 of
Part D of CAA subchapter I as Marginal,
Moderate, Serious, or Severe ozone
nonattainment areas. Based on Maine’s
request for a June 1, 2015
implementation date, the EPA is
proposing that a prohibition on the sale
of conventional gasoline in the Southern
Maine Counties commence as of May 1,
2015 for all regulated entities in these
counties other than retailers and
wholesale purchaser-consumers (i.e.,
refiners, importers, and distributors),
and as of June 1, 2015 for retailers and
wholesale purchaser-consumers. Thus,
if this action is finalized as proposed,
conventional gasoline could not be sold
to consumers in the Southern Maine
Counties as of June 1, 2015. Only RFG
could be sold to consumers in these
counties as of June 1, 2015.

Further, under CAA section
211(k)(6)(B)(ii)(II) the State of Maine
would be prohibited from opting out of
the federal RFG program for the
Southern Maine Counties for four years
after the commencement of the area’s
opt-in. Thus, if this action is finalized as
proposed, the State of Maine may not
opt out of the federal RFG program for
the Southern Maine Counties before
May 1, 2019 for all regulated entities
other than retailers and purchaser-
consumers, and not before June 1, 2019
for retailers and purchaser-consumers,
respectively. The EPA is also adding in
its RFG opt-out regulation at 40 CFR
80.72 a provision to reflect that there is
a four-year minimum opt-in period for
areas that opt into the RFG program on

Governor under CAA section 211(k)(6)(B) seeking
commencement of the prohibition in CAA 211(k)(5)
in the Southern Maine Counties on June 1, 2015.

the basis of their location within the
ozone transport region. This
clarification will align the federal
regulation for RFG opt-out requirements
with CAA section 211(k)(6)(B)(@ii)(II).

The EPA believes the dates proposed
in today’s action would provide a
reasonable balance by achieving air
quality benefits in southern Maine by
the start of the 2015 peak ozone season
and providing adequate lead time for
industry to prepare for program
implementation. The proposed dates are
consistent with the State’s request that
the EPA require RFG to be sold in the
Southern Maine Counties to coincide
with the beginning of the high ozone
season, which begins June 1 of each
year. Thus, the dates would provide
environmental benefits by allowing
southern Maine to achieve volatile
organic compound (VOC) reduction
benefits for the 2015 VOC control
season. The proposed dates are also
consistent with the statutory
requirement that the EPA set the date
for commencement of the prohibition
within two years of the EPA’s approval
of the application by the Governor. The
EPA’s approval of the Governor’s
request will occur in the final rule
establishing an implementation date.

The EPA is seeking comment on
whether the refining and distribution
industry has the capacity to supply
exclusively federal RFG to the Southern
Maine Counties as of May 1, 2015 as
proposed in this notice. The EPA also
seeks comment on whether the dates for
commencement of the prohibition
proposed today would provide adequate
lead time for industry to ensure supply
of RFG to retail outlets, and for retail
outlets to plan for, and accomplish, a
transition from the sale of conventional
gasoline to RFG. The EPA requests that,
to the extent possible, commenters
provide documentation supporting their
comments. Comments supported by
documentation will be most valuable to
the EPA in making a final decision on
the commencement date for the
prohibition on the sale of conventional
gasoline in the Southern Maine
Counties.

As noted above in Section IL.A. of
today’s action, CAA section 211(k)(6)(B)
directs the EPA to apply RFG
requirements in areas subject to a
Governor’s petition “‘as soon as
practical” within a two-year period
following the EPA’s approval of a
Governor’s petition, and may further
extend the date RFG requirements
commence based on a determination
that there is insufficient capacity to
supply RFG. However, the EPA does not
have discretion to deny a Governor’s
request for an opt-in for qualifying
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areas. Therefore, the scope of this action
is limited to setting a date for
commencement of opt-in of the
Southern Maine Counties to the federal
RFG program; it is not to decide
whether the Southern Maine Counties
may opt into the federal RFG program.
The EPA is requesting comment on the
proposed commencement dates and
whether there will be a sufficient
capacity to supply RFG available to
these seven counties as of May 1, 2015
for regulated entities such as refiners,
importers, and distributors, and as of
June 1, 2015 for retailers and purchaser-
consumers.

This proposed action would have no
effect on the approved Maine State
Implementation Plan (SIP). We
understand that if today’s action is
finalized as proposed, the State of
Maine intends to submit a proposed SIP
revision requesting the removal of the
existing 7.8 Reid Vapor Pressure fuel
requirements for the Southern Maine
Counties. The EPA will consider
Maine’s request when it is received.

IV. Environmental Impact

The federal RFG program is designed
to lead to reductions in ozone-forming
emissions. Reductions in ozone
precursors are environmentally
significant because they lead to
reductions in ozone formation, with the
associated improvements in human
health and welfare. Exposure to ground-
level ozone (or smog) can cause
respiratory problems, chest pain, and
coughing and may worsen bronchitis,
emphysema, and asthma. Animal
studies suggest that long-term exposure
(months to years) to ozone can damage
lung tissue and may lead to chronic
respiratory illness. The Maine DEP
analyzed the emissions benefits which
could be achieved by switching from 7.8
RVP fuel to RFG.6 The Maine DEP used
the EPA’s motor vehicle emission factor
model, MOVES2010, to estimate, for
informational purposes, that motor
vehicle VOC emissions could be
reduced by 123 tons, or by 6 percent
and NOx by 28 tons, or by 1 percent.?

6 RFG primarily reduces emissions of VOCs. The
RFG regulations at 40 CFR 80.41 establish a
performance standard that must be met in order for
gasoline to meet RFG requirements. Generally,
based on survey data, RFG sold in the northeastern
states has an RVP of between 6.8 and 7.0 psi. The
lower RVP will result in reduction in VOC
emissions. The survey data is available at: http://
www.epa.gov/otaq/fuels/rfgsurvey.htm

7 The Governor of Maine submitted this analysis
for calendar year 2014 projected emission
reductions with his July 23, 2013 letter requesting
a May 1, 2014 effective date. However, Maine is not
claiming, and the EPA is not proposing to approve
in today’s action, any specific amount of emission
reductions for the RFG program at this time.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under Executive
Orders 12866 and 13563. (76 FR 3821,
January 21, 2011).

B. Paperwork Reduction Act

This action does not impose any new
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3. The OMB has
approved the information collection
requirements that apply to the RFG
program (see 59 FR 7716, February 16,
1994), and has assigned OMB control
number 2060-0277 (EPA ICR No.
1591.25).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s proposed rule on small
entities, small entity is defined as: (1)
Defined by the Small Business
Administration’s (SBA) regulations a 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s proposed rule on
small entities, I certify that this action
would not have a significant adverse
impact on a substantial number of small
entities. In promulgating the RFG
regulations for conventional gasoline,
the EPA analyzed the impact of the
regulations on small entities. The EPA
concluded that the regulations may
possibly have some economic effect on
a substantial number of small refiners,
but that the regulations may not

significantly affect other small entities,
such as gasoline blenders, terminal
operators, service stations and ethanol
blenders. See 59 FR 7810-7811
(February 16, 1994). As stated in the
preamble to the final RFG rule,
exempting small refiners from the RFG
regulations would not meet CAA
requirements. 59 FR 7810. However,
since most small refiners are located in
the mountain states or in California,
which has its own RFG program, the
vast majority of small refiners are
unaffected by the federal RFG
requirements (although all refiners of
conventional gasoline are subject to the
RFG requirements). Moreover, all
businesses, large and small, maintain
the option to produce conventional
gasoline to be sold in areas not obligated
by the CAA to receive RFG or those
areas which have not chosen to opt into
the federal RFG program. A complete
analysis of the effect of the RFG
regulations on small businesses is
contained in the Regulatory Flexibility
Analysis which was prepared for the
RFG rulemaking, and can be found in
the docket for 