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MERIT SYSTEMS PROTECTION
BOARD

5 CFR Parts 1201 and 1210

Practices and Procedures; Appeal of
Removal or Transfer of Senior
Executive Service Employees of the
Department of Veterans Affairs

AGENCY: Merit Systems Protection
Board.

ACTION: Interim final rule.

SUMMARY: The Merit Systems Protection
Board (MSPB or the Board) hereby
amends its rules of practice and
procedure to adapt the Board’s
regulations to legislative changes that
have created new laws applicable to the
removal or transfer of Senior Executive
Service employees of the Department of
Veterans Affairs.

DATES: This interim final rule is
effective on August 19, 2014. Submit
written comments concerning this
interim final rule on or before
September 18, 2014.

ADDRESSES: Submit your comments
concerning this interim final rule by one
of the following methods and in
accordance with the relevant
instructions:

Email: mspb@mspb.gov. Comments
submitted by email can be contained in
the body of the email or as an
attachment in any common electronic
format, including word processing
applications, HTML and PDF. If
possible, commenters are asked to use a
text format and not an image format for
attachments. An email should contain a
subject line indicating that the
submission contains comments
concerning the MSPB’s interim final
rule. The MSPB asks that parties use
email to submit comments if possible.
Submission of comments by email will
assist MSPB to process comments and
speed publication of a final rule.

Fax: (202) 653—7130. Faxes should be
addressed to William D. Spencer and
contain a subject line indicating that the
submission contains comments
concerning the MSPB’s interim final
rule.

Mail or other commercial delivery:
William D. Spencer, Clerk of the Board,
Merit Systems Protection Board, 1615 M
Street NW., Washington DC 20419.

Hand delivery or courier: Should be
addressed to William D. Spencer, Clerk
of the Board, Merit Systems Protection
Board, 1615 M Street NW., Washington,
DC 20419, and delivered to the 5th floor
reception window at this street address.
Such deliveries are only accepted
Monday through Friday, 9 a.m. to 4:30
p-m. Eastern Time, excluding Federal
holidays.

Instructions: As noted above, MSPB
requests that commenters use email to
submit comments, if possible. All
comments received will be included in
the public docket without change and
will be made available online at the
Board’s Web site, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information or other information whose
disclosure is restricted by law. Those
desiring to submit anonymous
comments must submit them in a
manner that does not reveal the
commenter’s identity, include a
statement that the comment is being
submitted anonymously, and include no
personally-identifiable information. The
email address of a commenter who
chooses to submit comments using
email will not be disclosed unless it
appears in comments attached to an
email or in the body of a comment.

FOR FURTHER INFORMATION CONTACT:
William D. Spencer, Clerk of the Board,
Merit Systems Protection Board, 1615 M
Street NW., Washington, DC 20419;
phone: (202) 653-7200; fax: (202) 653—
7130; or email: mspb@mspb.gov.

SUPPLEMENTARY INFORMATION:

This interim final rule is necessary to
adapt the MSPB’s regulations to recent
amendments to Federal law contained
in section 707 of the Veterans’ Access to
Care through Choice, Accountability,
and Transparency Act of 2014, Public
Law 113-146 (the Act). The Act was
signed by the President on August 7,
2014, and took effect on that same date.

Summary of Section 707 of the Act

The sole provision of the Act relevant
to this interim final rule is section 707.
Paragraph (a) of section 707 of the Act
creates a new statute, 38 U.S.C. 713,
which sets forth new rules for the
removal or transfer of Senior Executive
Service employees of the Department of
Veterans Affairs (covered SES
employees) for performance or
misconduct and requires expedited
review of such actions by the MSPB.
Under 38 U.S.C. 713(a), the Secretary of
the Department of Veterans Affairs may
remove or transfer a covered SES
employee if the Secretary determines
that the covered employee’s
performance or misconduct warrants
such action. Covered employees have a
right to appeal a removal or transfer to
the MSPB pursuant to 38 U.S.C.
713(d)(2)(A) and 5 U.S.C. 7701. Such an
appeal must be filed with the MSPB
within 7 days after the date of the
removal or transfer. 38 U.S.C.
713(d)(2)(B). Review of the removal or
transfer must be undertaken by an
MSPB administrative judge, and a
decision must be issued by the MSPB
administrative judge within 21 days
after the appeal is filed. 38 U.S.C.
713(e). If a decision is not issued within
21 days, the Secretary’s decision is final.
38 U.S.C. 713(e)(3). An administrative
judge’s decision shall not be subject to
further appeal. 38 U.S.C. 713(e)(2).

Paragraph (b) of section 707 of the Act
requires the MSPB to develop and to put
into effect expedited procedures for
processing appeals filed pursuant to 38
U.S.C. 713 within 14 days of passage of
the Act, specifies that 5 CFR 1201.22 is
not applicable to appeals filed under 38
U.S.C. 713, and authorizes the MSPB to
waive any other regulation to provide
the expedited review required under 38
U.S.C. 713. Paragraph (b) also requires
the MSPB to submit a report to Congress
within 14 days that addresses the steps
the Board is taking to conduct the
expedited review required under the
Act. The report must also identify any
additional resources the Board
determines to be necessary to complete
expedited reviews.

The MSPB currently plays an
important role in protecting the rights of
our nation’s veterans by adjudicating
appeals filed under the Veterans
Employment Opportunities Act and the
Uniformed Services Employment and
Reemployment Rights Act. In addition,
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the Board Members and MSPB
employees, including a significant
number of veterans, support any
comprehensive legislation that improves
conditions for our nation’s veterans.
Nevertheless, the MSPB has concerns
regarding the constitutionality of section
707 of the Act. Specifically, the MSPB
questions the constitutionality of any
provision of law that prohibits
presidentially-appointed, Senate-
confirmed Officers of the United States
Government from carrying out the
mission of the agency to which they
were appointed and confirmed to lead.

Justification for Interim Final Rule
Effective Immediately

Ordinarily, the Administrative
Procedure Act (APA) requires an agency
to provide notice of proposed
rulemaking and a period of public
comment before the promulgation of a
new regulation. 5 U.S.C. 553(b) and (c).
However, section 553(b) of the APA
specifically provides that the notice and
comment requirements do not apply:

(A) To interpretative rules, general
statements of policy, or rules of agency
organization, procedure, or practice; or

(B) when the agency for good cause
finds (and incorporates the finding and
a brief statement of reasons therefor in
the rules issued) that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest. The APA also requires the
publication of any substantive rule at
least 30 days before its effective date, 5
U.S.C. 553(d), except where the rule is
interpretive, where the rule grants an
exception or relieves a restriction, or ‘“‘as
otherwise provided by the agency for
good cause found and published with
the rule.” Id.

A finding that notice and comment
rulemaking is unnecessary must be
“confined to those situations in which
the administrative rule is a routine
determination, insignificant in nature
and impact, and inconsequential to the
industry and to the public.” Mack
Trucks, Inc. v. Envtl. Prot. Agency, 682
F.3d 87, 94 (D.C. Cir. 2012). The Board
finds that publication of this interim
final rule effective upon publication is
warranted for several reasons. The
procedures created in Part 1210 reflect
changes that have already been enacted
into law by the Act. Komjathy v.
National Transp. Safety Bd., 832 F.2d
1294, 1296—97 (D.C. Cir. 1987) (notice
and comment unnecessary where
regulation does no more than repeat,
virtually verbatim, the statutory grant of
authority); Gray Panthers Advocacy
Comm. v. Sullivan, 936 F.2d 1284,
1291-92 (D.C. Cir. 1991) (no reason
exists to require notice and comment

procedures where regulations restate or
paraphrase the detailed requirements of
the statute).

The Act took effect upon signature by
the President. Given the extremely
limited time within which the Board
was required to implement procedures
to accommodate the expedited review
required under the Act, the Board finds
that good cause exists to publish these
amendments to its regulations in an
interim final rule that is effective
immediately. The Board finds that this
expedited rulemaking is necessary to
reduce potential confusion among
appellants and agency representatives
caused by outdated regulations and
ensure that procedures are in place to
facilitate the expedited case processing
required under the Act. Philadelphia
Citizens in Action v. Schweiker, 669
F.2d 877, 882—84 (3d Cir. 1982) (finding
good cause to dispense with notice and
comment where Omnibus Budget
Reconciliation Act amendments enacted
by Congress became effective by statute
on a specific date, shortly after
enactment).

Summary of Amendments

Section 1201.3 is amended to add 38
U.S.C. 713 to the list of sources of MSPB
appellate jurisdiction.

Section 1210.1 sets forth the MSPB’s
authority to issue decisions under 38
U.S.C. 713 and notes several relevant
provisions of that statute.

Section 1210.2 defines several words
and terms used in part 1210.

Section 1210.3 addresses the
applicability of 5 CFR part 1201 to
appeals filed under part 1210.

Section 1210.4 repeats the Act’s
provision allowing the Board to waive
any MSPB regulation to provide the
expedited review required by the Act.

Section 1210.5 sets forth certain items
that must be included in an agency
notice of removal or transfer issued
pursuant to 38 U.S.C. 713.

Section 1210.6 requires parties to use
the MSPB e-filing system (e-Appeal
Online), observe filing procedures
ordered by the administrative judge, and
check frequently to see whether
additional pleadings or orders have
been added to the e-Appeal Online
Repository.

Section 1210.7 addresses the
appropriate place for filing appeals,
time limits for filing an appeal and a
response, and time limits for filing
appeals not covered under part 1210.

Section 1210.8 repeats the Act’s
provision prohibiting an administrative
judge from granting a stay request in an
appeal covered under part 1210.

Section 1210.9 requires the appellant
to include the agency’s decision notice
and response file with the initial appeal.

Section 1210.10 states that motions
challenging the designation of a
representative must be filed within 3
days of notification of the identity of the
representative.

Section 1210.11 sets forth procedures
for initial status conferences, including
scheduling, issues likely to be
addressed, and the possibility of
scheduling additional conferences. This
regulation also recognizes the
administrative judge’s discretion in
addressing these matters.

Section 1210.12 requires initial
disclosures, sets forth discovery
procedures, and notes the
administrative judge’s authority to alter
discovery procedures.

Section 1210.13 requires the filing of
non-discovery motions within 5 days of
the initial status conference and allows
2 days for filing an opposition. This
regulation recognizes the administrative
judge’s authority to alter these
deadlines.

Section 1210.14 advises the parties
that administrative judges have the
authority to impose sanctions for failure
to meet deadlines or obey orders. The
regulation also makes clear that
deadlines will be strictly enforced due
to the statutorily-required expedited
nature of appeals under part 1210.

Section 1210.15 repeats the Act’s
provision requiring the agency to
provide such information and assistance
as are required to expedite the
processing of appeals under part 1210.
This regulation also requires the agency
to advise the MSPB when it takes an
action under 38 U.S.C. 713.

Section 1210.16 states that
intervenors and amici curiae are
permitted to participate in appeals
under part 1210, that motions to
intervene and requests to participate
must be filed at the earliest possible
time, and that intervenors and amici
curiae must comply with the expedited
procedures applicable to appeals under
part 1210.

Section 1210.17 addresses an
appellant’s right to a hearing under 5
U.S.C. 7701, hearing procedures, and
the responsibility of the MSPB to ensure
the presence of a court reporter.

Section 1210.18 addresses burdens of
proof, standards of review, and review
of penalties.

Section 1210.19 contains procedures
for the issuance of bench decisions.

Section 1210.20 states that decisions
by an administrative judge under this
part are effective upon issuance and
may be cited as persuasive authority in
other appeals under part 1210 (but may
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not be cited in appeals not filed under
part 1210). This regulation also states
that the MSPB retains jurisdiction
following the issuance of a decision
under part 1210 for purposes of
enforcement of decisions and orders and
attorney fees, witness fees, litigation
expenses and damages.

List of Subjects in 5 CFR Parts 1201 and
1210

Administrative practice and
procedure.

Accordingly, for the reasons set forth
in the preamble, the Board amends 5
CFR parts 1201 and 1210:

PART 1201—PRACTICES AND
PROCEDURES

m 1. The authority citation for 5 CFR
part 1201 continues to read as follows:

Authority: 5 U.S.C. 1204, 1305, and 7701,
and 38 U.S.C. 4331, unless otherwise noted.

m 2. Section 1201.3 is amended by
revising paragraph (a)(10) to read as
follows:

§1201.3 Appellate jurisdiction.

(a) * % %

(10) Various actions involving the
Senior Executive Service. Removal or
suspension for more than 14 days (5
U.S.C. 7543(d) and 5 CFR 752.605);
Reduction-in-force action affecting a
career appointee (5 U.S.C. 3595);
Furlough of a career appointee (5 CFR
359.805); Removal or transfer of a
Senior Executive Service employee of
the Department of Veterans Affairs (38
U.S.C. 713 and 5 CFR part 1210); and

* * * * *

m 3. Add anew part 1210 to read as
follows:

PART 1210—PRACTICES AND
PROCEDURES FOR AN APPEAL OF A
REMOVAL OR TRANSFER OF A
SENIOR EXECUTIVE SERVICE
EMPLOYEE BY THE SECRETARY OF
THE DEPARTMENT OF VETERANS
AFFAIRS

Sec.

1210.1 Authority to issue decisions under
this part.

1210.2 Definitions.

1210.3 Application of practices and
procedures to appeals filed under this
part.

1210.4 Waiver of MSPB regulations.

1210.5 Determination of the Secretary
effecting a removal or transfer; required
notice of expedited procedures; initial
disclosures.

1210.6 Electronic filing procedures;
expedited filing procedures.

1210.7 Filing an appeal and a response to
an appeal.

1210.8 Stay requests.

1210.9 Disclosures of information required
with initial appeal.

1210.10 Representatives.

1210.11 Initial status conference;
scheduling the hearing.

1210.12 Discovery.

1210.13 Deadlines for filing motions.

1210.14 Sanctions for failure to meet
deadlines.

1210.15 Agency duty to assist in expedited
review.

1210.16 Intervenors and amici curiae.

1210.17 Hearings.

1210.18 Burden of proof, standard of
review, and penalty.

1210.19 Bench decisions.

1210.20 Effective date of a decision issued
by an administrative judge; continuing
jurisdiction over certain ancillary
matters.

Authority: 5 U.S.C. 1204 and 7701, and 38
U.S.C. 713.

§1210.1 Authority to issue decisions
under this part.

(a) Under 38 U.S.C. 713(d)(2)(A), as
created by the Veterans Access, Choice
and Accountability Act of 2014 (the
Act), an employee covered by this part
may appeal a removal from the civil
service or a transfer to a General
Schedule position based upon
performance or misconduct to the
MSPB.

(b) MSPB administrative judges have
the authority to issue a decision in an
appeal covered by this part. (38 U.S.C.
713(e)(1)).

(c) The administrative judge’s
authority under this part to issue a
decision terminates following the
passage of 21 days after the appeal is
initially filed. (38 U.S.C. 713(e)(3)).

(d) An administrative judge’s decision
in an appeal filed under this part is not
subject to any further appeal. (38 U.S.C.
713(e)(2)).

(e) This part applies only to the
Secretary’s authority to remove or
transfer an employee covered under 38
U.S.C. 713 and the Board’s authority to
review such decisions. This authority is
in addition to the authority already
provided the agency in 5 U.S.C. 3592
and the authority provided the Board
under 5 U.S.C. 7541, et seq. to take an
adverse action against an employee. (38
U.S.C. 713(f)).

§1210.2 Definitions.

(a) The term employee covered by this
part means an individual (a career
appointee as that term is defined in 5
U.S.C. 3132(a)(4) or an individual who
occupies an administrative or executive
position and is appointed under 38
U.S.C. 7306(a) or 7501(1)) employed in
a Senior Executive Service position at
the Department of Veterans Affairs. (38
U.S.C. 713(a) and (g)).

(b) The term administrative judge
means a person experienced in hearing
appeals and assigned by the Board to
hold a hearing and decide an appeal
arising under this part. (38 U.S.C.
713(e)(1)).

(c) The term response file means all
documents and evidence the Secretary
of the Department of Veterans Affairs, or
designee, used in making the decision to
remove or transfer an employee covered
by this part. It also may include any
additional documents or evidence that
the agency would present in support of
the Secretary’s determination in the
event that an appeal is filed.

(d) The term misconduct includes
neglect of duty, malfeasance, or failure
to accept a directed reassignment or to
accompany a position in a transfer of
function. (38 U.S.C. 713(g)(2)).

(e) The term transfer means the
transfer of an employee covered by this
part to a General Schedule position. (38
U.S.C. 713(a)(1)(B)).

§1210.3 Application of practices and
procedures to appeals filed under this part.
(a) The following provisions of part
1201 of this chapter are inapplicable to

appeals filed under this part:

(1) Section 1201.22 (inapplicable to
appeals brought under this part
pursuant to Public Law 113-146,
section 707(b)(2));

(2) Section 1201.27 (class appeals are
not allowed as such appeals cannot be
adjudicated within 21 days);

(3) Section 1201.28 (case suspensions
are not allowed because they are
inconsistent with the requirement to
adjudicate appeals under this part
within 21 days);

(4) Section 1201.29 (dismissals
without prejudice are not allowed
because those procedures are
inconsistent with the requirement to
adjudicate appeals under this part
within 21 days);

(5) Section 1201.56 (this regulation is
not controlling; parties should refer to
§1210.18);

(6) Sections 1201.91 through 1201.93
(interlocutory appeals are not allowed
because the Board lacks authority to
review appeals filed under this part);

(7) Sections 1201.114 through 1201.20
(petitions for review are not allowed
because the decisions in appeals filed
under this part are not subject to further
appeal) (38 U.S.C. 713(e)(2));

(8) Sections 1201.121 through
1201.145 (procedures for other original
jurisdiction cases are not relevant to
appeals filed under this part);

(9) Sections 1201.152, 1201.153(b),
1201.154, 1201.155, 1201.156, 1201.157,
and 1201.161 (these provisions are
inapplicable to appeals filed under 38
U.S.C. 713).
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(b) Except as modified by this part,
the remaining relevant provisions of
part 1201 of this chapter are applicable
to appeals filed under this part.

§1210.4 Waiver of MSPB regulations.

The Board may waive any MSPB
regulation in order to provide for the
expedited review of an appeal covered
by this part. Public Law 113-146,
section 707(b)(3).

§1210.5 Determination of the Secretary
effecting a removal or transfer; required
notice of expedited procedures; initial
disclosures.

An agency notice of a removal or
transfer pursuant to 38 U.S.C. 713 must
include the following:

(a) A statement identifying the action
taken based on the Secretary’s
determination, stating the factual
reasons for the charge(s), and statement
setting forth the basis for the Secretary’s
determination that the performance or
misconduct warrants removal or
transfer.

(b) Notice regarding the Board’s
expedited procedures applicable to an
appeal. Such notice shall include a copy
of this part and access to the remainder
of the Board’s adjudicatory regulations.

(c) A copy of the materials the
Secretary relied upon to remove or
transfer the appellant (normally referred
to as the “response file”).

(d) The name and contact information
of the agency’s representative for any
appeal filed with the MSPB under this

art.
P (e) Notice that MSPB appeals must be
filed with the appropriate Board
regional or field office. See § 1201.4(d)
of this chapter.

§1210.6 Electronic filing procedures;
expedited filing procedures.

(a) Required use of MSPB e-filing
system. All parties must electronically
file all pleadings and documents listed
in 5 CFR 1201.14(b) by using the
MSPB’s e-filing system (e-Appeal
Online). An attempt to file an appeal
using any other method will result in
rejection of the appeal and will not
constitute compliance with the 7-day
filing deadline under the Act, except in
the limited circumstances described in
§1210.7(c).

(b) Expedited filing and service
requirements. All documents and
pleadings not otherwise covered in
paragraph (a) of this section must be
filed in accordance with any expedited
filing and service procedures ordered by
the administrative judge.

(c) The parties should frequently
check the Repository on e-Appeal
Online to ensure that they are aware of
new pleadings, orders and submissions

in a timely fashion. A party’s failure to
check for updates on e-Appeal Online
may lead to a denial of a request to
extend a deadline and/or the imposition
of sanctions.

§1210.7 Filing an appeal and a response
to an appeal.

(a) Place for filing an appeal and a
response. Appeals, and responses to
those appeals, must be filed with the
appropriate Board regional or field
office. See § 1201.4(d) of this chapter.

(b) Time for filing an appeal and
agency response. An appeal of an action
taken pursuant to 38 U.S.C. 713 must be
filed no later than 7 days after the
effective date of the removal or transfer
being appealed. (38 U.S.C. 713(d)(2)(B)).
An agency response must be filed
within 3 days of the filing of the appeal.

(c) Timeliness of appeals. If an
appellant does not submit an appeal
within 7 days of the effective date of the
action it will be dismissed as untimely
filed. This deadline cannot be extended
for any reason. (38 U.S.C. 713(d)(2)(B)).
However, if an appellant establishes that
he or she attempted to file an appeal
using e-Appeal Online within the 7-day
deadline and that the filing was
unsuccessful due to a problem with e-
Appeal Online, the administrative judge
may deem the filing to have been
completed on the date it was attempted,
provided the appellant took reasonable
steps to immediately advise the MSPB
of the failed attempt to file the appeal
using e-Appeal Online. The 21-day
deadline for issuance of a decision will
commence on the day such an appeal
was deemed to have been filed.

(d) Time limits for other appeals not
brought under 38 U.S.C. 713. The time
limit prescribed by paragraph (b) of this
section for filing an appeal does not
apply where a law or regulation
establishes a different time limit or
where there is no applicable time limit.
No time limit applies to appeals under
the Uniformed Services Employment
and Reemployment Rights Act (Pub. L.
103-353), as amended; see part 1208 of
this chapter for the statutory filing time
limits applicable to appeals under the
Veterans Employment Opportunities
Act (Pub. L. 105-339); see part 1209 of
this chapter for the statutory filing time
limits applicable to whistleblower
appeals and stay requests.

§1210.8 Stay requests.

An administrative judge may not
grant a stay request in any appeal
covered by this part. (38 U.S.C.
713(e)(4)).

§1210.9 Disclosures of information
required with initial appeal.

An appellant must attach to his or her
appeal a copy of the agency’s decision
notice and the response file that the
agency is required to disclose to the
appellant pursuant to § 1210.5(c).

§1210.10 Representatives.

Motions challenging the designation
of a representative must be filed within
3 days of the submission of the
designation of representative notice.

§1210.11 |Initial status conference;
scheduling the hearing.

This regulation contains guidance for
the parties concerning when initial
status conferences will occur and the
issues that will be addressed. In any
appeal under this part the
administrative judge retains complete
discretion in deciding when to schedule
the initial status conference and in
selecting the issues to be addressed.

(a) Scheduling the conference. The
administrative judge will schedule the
initial status conference. Generally, the
parties should expect that the initial
status conference will take place within
a week after the appeal is filed.

(b) Issues likely to be addressed at the
initial status conference. The parties
should be prepared to discuss the
following issues at the initial status
conference:

(1) The hearing date and anticipated
length of the hearing;

(2) Settlement;

(3) Discovery deadlines and disputes;

(4) Admission or rejection of exhibits;

(5) Witnesses to be called to testify at
the hearing;

(6) Motions; and,

(7) Any other issues identified by, or
that require the involvement of, the
administrative judge.

(c) Additional status conferences. The
administrative judge may schedule
additional status conferences as
necessary to fully develop the case for
hearing.

§1210.12 Discovery.

Except as noted in paragraphs (a)
through (d) of this section, 5 CFR
1201.71 through 1201.75 apply to
appeals filed under this part.

(a) Initial disclosures. The parties
must make the following initial
disclosures prior to the initial status
conference.

(1) Agency. The agency must provide:

(i) A copy of all documents in the
possession, custody or control of the
agency that the agency may use in
support of its claims or defenses; and,

(ii) The name and, if known, address,
telephone number and email address for
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each individual likely to have
discoverable information that the
agency may use in support of its claims
or defenses.

(2) Appellant. The appellant must
provide:

(i) A copy of all documents in the
possession, custody or control of the
appellant that the appellant may use in
support of his or her claims or defenses;
and,

(ii) The name and, if known, address,
telephone number and email address for
each individual likely to have
discoverable information that the
appellant may use in support of his or
her claims or defenses.

(b) Time limits. The time limits set
forth in § 1201.73 of this chapter shall
not apply to an appeal under this part.
The following time limits apply to
appeals under this part:

(1) Discovery requests must be served
on the opposing party prior to the initial
status conference.

(2) Responses to discovery requests
must be served on the opposing party no
later than 3 days after the initial status
conference.

(3) Discovery motions, including
motions to compel, must be filed no
later than 5 days after the initial status
conference.

(c) Methods of discovery. Parties may
use one or more of the following
methods of discovery provided under
the Federal Rules of Civil Procedure:

(1) Written interrogatories;

(2) Requests for production of
documents or things for inspection or
copying;

(3) Requests for admissions.

(d) Limits on discovery requests.
Absent approval by the administrative
judge, discovery is limited as follows:

(1) Interrogatories may not exceed 10
in number, including all discrete
subparts;

(2) The parties may not take
depositions; and

(3) The parties may engage in only
one round of discovery.

(e) Administrative judge’s discretion
to alter discovery procedures. An
administrative judge may alter
discovery procedures in order to
provide for the expedited review of an
appeal filed under this part.

§1210.13 Deadlines for filing motions.

(a) Motions. All non-discovery
motions must be filed no later than 5
days after the initial status conference.

(b) Objections. Objections to motions
must be filed no later than 2 days after
the motion is filed.

(c) Administrative judge’s discretion
to alter deadlines. An administrative
judge may exercise discretion to alter or
waive these deadlines.

§1210.14 Sanctions for failure to meet
deadlines.

Section 1201.43 of this chapter, which
allows administrative judges to impose
sanctions on parties that do not comply
with orders or do not file pleadings in
a timely fashion, shall apply to any
appeal covered by this part. Strict
enforcement of deadlines will be
required to meet the 21-day deadline for
issuance of a decision by the
administrative judge.

§1210.15 Agency duty to assist in
expedited review.

(a) As required by 38 U.S.C. 713(e)(6),
the agency is required to provide the
administrative judge such information
and assistance as may be necessary to
ensure that an appeal covered by this
part is completed in an expedited
manner.

(b) The agency must promptly notify
the MSPB whenever it issues a
Secretarial determination subject to
appeal under this part. Such notification
must include the location where the
employee worked, the type of action
taken, and the effective date of the
action. Notification should be sent to
VASES@mspb.gov.

§1210.16

Intervenors and amici curiae are
permitted to participate in proceedings
under this part as allowed in §1201.34
of this chapter. Motions to intervene
and requests to participate as an amicus
curiae must be filed at the earliest
possible time, generally before the
initial status conference. All intervenors
and amici curiae must comply with the
expedited procedures set forth in this
part and all orders issued by the
administrative judge. The deadlines
applicable to the timely adjudication of
cases under this part will not be
extended to accommodate intervenors
or amici curiae.

Intervenors and amici curiae.

§1210.17 Hearings.

(a) Right to a hearing. An appellant
has a right to a hearing as set forth in
5 U.S.C. 7701(a).

(b) General. Hearings may be held in-
person, by video or by telephone at the
discretion of the administrative judge.

(c) Scheduling the hearing. The
administrative judge will set the hearing
date during the initial status conference.
A hearing generally will be scheduled to
occur no later than 18 days after the
appeal is filed.

(d) Length of hearings. Hearings
generally will be limited to no more
than 1 day. The administrative judge, at
his or her discretion, may allow for a
longer hearing.

(e) Court reporters. The MSPB will
contract for a court reporter to be
present at hearings.

§1210.18 Burden of proof, standard of
review, and penalty.

(a) Agency. Under 5 U.S.C. 7701(c)(1),
and subject to exceptions stated in
paragraph (c) of this section, the agency
(the Department of Veterans Affairs)
bears the burden of proving that an
appellant engaged in misconduct, as
defined by 38 U.S.C. 713(g)(2), or poor
performance, and the Secretary’s
determination as to such misconduct or
poor performance shall be sustained
only if the factual reasons for the
charge(s) are supported by a
preponderance of the evidence. Proof of
misconduct or poor performance shall
create a presumption that the
Secretary’s decision to remove or
transfer the appellant was warranted.
The appellant may rebut this
presumption by establishing that the
imposed penalty was unreasonable
under the circumstances of the case.
The following examples illustrate the
application of this rule:

Example A. The Secretary determines that
the appellant intentionally submitted false
data on the agency’s provision of medical
care and that the misconduct warrants
transfer to a General Schedule position. The
appellant files an appeal with the Board.
Following a hearing, the administrative judge
finds that the agency proved its charge by
preponderant evidence. The appellant’s
transfer is presumed to be warranted, absent
a showing that such a penalty was
unreasonable under the circumstances of the
case.

Example B. The Secretary determines that
the appellant’s performance or misconduct
warrants removal, but the notice of the
decision and the agency’s response file do
not identify any factual reasons supporting
the Secretary’s determination. The appellant
files an appeal with the Board. The
administrative judge may not sustain the
removal because the agency, in taking its
action, provided no factual reasons in
support of its charge(s).

Example C. The Secretary determines that
the appellant’s performance or misconduct
warrants removal. The appellant files an
appeal with the Board. During the processing
of the appeal, the appellant contends that the
agency unduly delayed or refused to engage
in discovery. If the agency has obstructed the
appeal from being adjudicated in a timely
fashion, the administrative judge may impose
sanctions, up to and including the drawing
of adverse inferences or reversing the
removal action. Because the administrative
judge finds that the agency has not unduly
delayed or refused to engage in discovery, he
declines to impose sanctions and affirms the
removal.

Example D. The Secretary decides to
remove the appellant based on a charge that
the appellant engaged in a minor infraction
that occurred outside the workplace. The
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appellant files an appeal with the Board.
Following a hearing, the administrative judge
finds that the agency proved its charge and
further finds that the appellant established
that the penalty of removal was unreasonable
under the circumstances of the case. The
presumption that the Secretary’s decision to
remove was warranted is rebutted and the
action is reversed.

(b) Appellant. The appellant (a career
member of the agency’s Senior
Executive Service corps) has the burden
of proof, by a preponderance of the
evidence, concerning:

(1) Issues of jurisdiction;

(2) The timeliness of the appeal; and

(3) Affirmative defenses.

(c) Affirmative defenses. Under 5
U.S.C. 7701(c)(2), the Secretary’s
determination may not be sustained,
even where the agency met the
evidentiary standard stated in paragraph
(a) of this section, if the appellant shows
that:

(1) The agency, in rendering its
determination, committed harmful error
in the application of its procedures;

(2) The decision was based on any
prohibited personnel practice described
in 5 U.S.C. 2302(b); or

(3) The determination is not otherwise
in accordance with law.

(d) Penalty review. As set forth in
paragraph (a) of this section, proof of the
agency’s charge(s) by preponderant
evidence creates a presumption that the
Secretary’s decision to remove or
transfer the appellant was warranted.
An appellant may rebut this
presumption by establishing that the
imposed penalty was unreasonable
under the circumstances of the case, in
which case the action is reversed.
However, the administrative judge may
not mitigate the Secretary’s decision to
remove or transfer the appellant.

§1210.19 Bench decisions.

(a) General. The administrative judge
may issue a bench decision at the close
of the hearing. A bench decision is
effective when issued.

(b) Transcription of bench decision. A
transcribed copy of the decision will be
prepared by the court reporter under the
administrative judge’s supervision to
memorialize the oral decision. The
official issuance of a bench decision is
the date the administrative judge
announces the decision and not the date
the administrative judge signs the
transcription.

§1210.20 Effective date of a decision
issued by an administrative judge;
continuing jurisdiction over certain
ancillary matters.

(a) A decision by an administrative
judge under this part will be effective
upon issuance.

(b) Pursuant to 38 U.S.C. 713(e)(2), a
decision by the administrative judge is
not subject to further appeal.

(c) A decision by the administrative
judge is nonprecedential. Such a
decision may be cited as persuasive
authority only in an appeal filed
pursuant to 38 U.S.C. 713(e)(2). Such a
decision may not be cited in any appeal
not filed pursuant to 38 U.S.C. 713(e)(2).

(d) Following issuance of a decision
by the administrative judge under this
part, the MSPB retains jurisdiction over
the appeal covered by this part for
purposes of the following ancillary
matters:

(1) Enforcement of decisions and
orders. The procedures set forth in
subpart F of 5 CFR part 1201 are
applicable to petitions for enforcement
filed after the administrative judge
issues a decision in an appeal filed
under this part; and,

(2) Attorney fees, witness fees,
litigation expenses, and damages. The
procedures set forth in subpart H of 5
CFR part 1201 (attorney fees, costs,
expert witness fees, and litigation
expenses, where applicable, and
damages) are applicable to requests for
fees and damages filed after the
administrative judge issues a decision in
an appeal filed under this part. (5 U.S.C.
7701(g)).

William D. Spencer,

Clerk of the Board.

[FR Doc. 2014-19589 Filed 8—15-14; 8:45 am]
BILLING CODE 7400-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 27

[Docket No. FAA-2014-0596; Special
Conditions No. 27-035-SC]

Special Conditions: Robinson Model
R66 Helicopter, § 27.1309, Installation
of HeliSAS Autopilot and Stabilization
Augmentation System (AP/SAS)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the modification of the
Robinson Helicopter Company Model
R66 helicopter. This model helicopter
will have a novel or unusual design
feature after installation of the HeliSAS
helicopter autopilot/stabilization
augmentation system (AP/SAS) that has
potential failure conditions with more
severe adverse consequences than those

envisioned by the existing applicable
airworthiness regulations. These special
conditions contain the added safety
standards the Administrator considers
necessary to ensure the failures and
their effects are sufficiently analyzed
and contained.

DATES: The effective date of these
special conditions is August 7, 2014. We
must receive your comments on or
before October 3, 2014.

ADDRESSES: Send comments identified
by docket number [FAA-2014-0596]
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery of Courier: Deliver
comments to the Docket Operations, in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC between 9
a.m., and 5 p.m., Monday through
Friday, except federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://regulations.gov, including any
personal information the commenter
provides. Using the search function of
the docket Web site, anyone can find
and read the electronic form of all
comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov. Follow the
online instructions for accessing the
docket or go to the Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m., and 5 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Mark Wiley, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Policy Group (ASW-111), 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222—-5134;
facsimile (817) 222-5961; or email to
mark.wiley@faa.gov.

SUPPLEMENTARY INFORMATION:
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Reason for No Prior Notice and
Comment Before Adoption

The FAA has determined that notice
and opportunity for public comment are
unnecessary because the substance of
these special conditions has been
subjected to the notice and comment
period previously and has been derived
without substantive change from those
previously issued. As it is unlikely that
we will receive new comments, the FAA
finds that good cause exists for making
these special conditions effective upon
issuance.

Comments Invited

While we did not precede this with a
notice of proposed special conditions,
we invite interested people to take part
in this action by sending written
comments, data, or views. The most
helpful comments reference a specific
portion of the special conditions,
explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want us to let you know we
received your mailed comments on
these special conditions, send us a pre-
addressed, stamped postcard on which
the docket number appears. We will
stamp the date on the postcard and mail
it back to you.

Background

On July 11, 2014, the Robinson
Helicopter Company applied to amend
type certificate (TC) Number R0O0015LA
to install a HeliSAS AP/SAS on the
Robinson Helicopter Company model
R66 helicopter. The Robinson
Helicopter Company model R66
helicopter is a 14 CFR part 27 normal
category, single turbine engine,
conventional helicopter designed for
civil operation. This helicopter model is
capable of carrying up to four
passengers with one pilot, and has a
maximum gross weight of up to 2,700
pounds, depending on the model
configuration. The major design features
include a 2-blade, fully articulated main
rotor, an anti-torque tail rotor system, a
skid landing gear, and a visual flight
rule basic avionics configuration.
Robinson Helicopter Company proposes
to modify this model helicopter by
installing a two-axis HeliSAS AP/SAS.

Type Certification Basis

Under 14 CFR 21.101, the Robinson
Helicopter Company must show that the

model R66 helicopter, as modified by
the installed HeliSAS AP/SAS,
continues to meet the applicable
regulations in effect on the date of
application for the change to the type
certificate. The baseline of the
certification basis for the unmodified
Robinson Helicopter Company model
R66 helicopter is listed in TC Number
R00015LA. Additionally, compliance
must be shown to any applicable
equivalent level of safety findings,
exemptions, and special conditions
prescribed by the Administrator as part
of the certification basis.

The Administrator has determined the
applicable airworthiness regulations
(that is, 14 CFR part 27), as they pertain
to this amended TC, do not contain
adequate or appropriate safety standards
for the Robinson Helicopter Company
model R66 helicopter because of a novel
or unusual design feature. Therefore,
special conditions are prescribed under
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Robinson Helicopter
Company must show compliance of the
HeliSAS AP/SAS amended TC altered
model R66 helicopter with the noise
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in §11.19, in accordance with
§11.38 and they become part of the type
certification basis under §21.101(d).

Novel or Unusual Design Features

The HeliSAS AP/SAS incorporates
novel or unusual design features for
installation in a Robinson Helicopter
Company model R66 helicopter, TC
Number R0O0015LA. This HeliSAS AP/
SAS performs non-critical control
functions. However, the possible failure
conditions for this system, and their
effect on the continued safe flight and
landing of the helicopter, are more
severe than those envisioned by the
present rules.

Discussion

The effect on safety is not adequately
covered under § 27.1309 for the
application of new technology and new
application of standard technology.
Specifically, the present provisions of
§27.1309(c) do not adequately address
the safety requirements for systems
whose failures could result in
catastrophic or hazardous/severe-major
failure conditions, or for complex
systems whose failures could result in
major failure conditions. The current
regulations are inadequate because
when §27.1309(c) were promulgated, it
was not envisioned that this type of
rotorcraft would use systems that are

complex or whose failure could result in
“catastrophic” or ““hazardous/severe-
major” effects on the rotorcraft. This is
particularly true with the application of
new technology, new application of
standard technology, or other
applications not envisioned by the rule
that affect safety.

To comply with the provisions of the
special conditions, we require that
Robinson Helicopter Company provide
the FAA with a systems safety
assessment (SSA) for the final HeliSAS
AP/SAS installation configuration that
will adequately address the safety
objectives established by a functional
hazard assessment (FHA) and a
preliminary system safety assessment
(PSSA), including the fault tree analysis
(FTA). This will ensure that all failure
conditions and their resulting effects are
adequately addressed for the installed
HeliSAS AP/SAS. The SSA process,
FHA, PSSA, and FTA are all parts of the
overall safety assessment process
discussed in FAA Advisory Circular 27—
1B (Certification of Normal Category
Rotorcraft) and Society of Automotive
Engineers document Aerospace
Recommended Practice 4761
(Guidelines and Methods for
Conducting the Safety Assessment
Process on Civil Airborne Systems and
Equipment).

These special conditions require that
the HeliSAS AP/SAS installed on
Robinson Helicopter Company model
R66 helicopter meet the requirements to
adequately address the failure effects
identified by the FHA, and subsequently
verified by the SSA, within the defined
design integrity requirements.

Failure Condition Categories. Failure
conditions are classified, according to
the severity of their effects on the
rotorcraft, into one of the following
categories:

1. No Effect. Failure conditions that
would have no effect on safety. For
example, failure conditions that would
not affect the operational capability of
the rotorcraft or increase crew workload;
however, could result in an
inconvenience to the occupants,
excluding the flight crew.

2. Minor. Failure conditions which
would not significantly reduce rotorcraft
safety, and which would involve crew
actions that are well within their
capabilities. Minor failure conditions
would include, for example, a slight
reduction in safety margins or
functional capabilities, a slight increase
in crew workload such as routine flight
plan changes or result in some physical
discomfort to occupants.

3. Major. Failure conditions which
would reduce the capability of the
rotorcraft or the ability of the crew to
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cope with adverse operating conditions
to the extent that there would be, for
example, a significant reduction in
safety margins or functional capabilities,
a significant increase in crew workload
or result in impairing crew efficiency,
physical distress to occupants,
including injuries, or physical
discomfort to the flight crew.

4. Hazardous/Severe-Major.

a. Failure conditions which would
reduce the capability of the rotorcraft or
the ability of the crew to cope with
adverse operating conditions to the
extent that there would be:

(1) a large reduction in safety margins
or functional capabilities;

(2) physical distress or excessive
workload that would impair the flight
crew’s ability to the extent that they
could not be relied on to perform their
tasks accurately or completely; or

(3) possible serious or fatal injury to
a passenger or a cabin crewmember,
excluding the flight crew.

b. “Hazardous/severe-major” failure
conditions can include events that are
manageable by the crew by the use of
proper procedures, which, if not
implemented correctly or in a timely
manner, may result in a catastrophic
event.

5. Catastrophic—Failure conditions
which would result in multiple fatalities
to occupants, fatalities or incapacitation
to the flight crew, or result in loss of the
rotorcraft.

Radio Technical Commission for
Aeronautics, Inc. (RTCA) Document
DO-178C (Software Considerations in
Airborne Systems And Equipment
Certification) provides software design
assurance levels most commonly used
for the major, hazardous/severe-major,
and catastrophic failure condition
categories. The HeliSAS AP/SAS system
equipment must be qualified for the
expected installation environment. The
test procedures prescribed in RTCA
Document DO-160G (Environmental
Conditions and Test Procedures for
Airborne Equipment) are recognized by
the FAA as acceptable methodologies
for finding compliance with the
environmental requirements. Equivalent
environment test standards may also be
acceptable. This is to show that the
HeliSAS AP/SAS system performs its
intended function under any foreseeable
operating condition, which includes the
expected environment in which the
HeliSAS AP/SAS is intended to operate.
Some of the main considerations for
environmental concerns are installation
locations and the resulting exposure to
environmental conditions for the
HeliSAS AP/SAS system equipment,
including considerations for other
equipment that may be affected

environmentally by the HeliSAS AP/
SAS equipment installation. The level
of environmental qualification must be
related to the severity of the considered
failure conditions and effects on the
rotorcraft.

Applicability

These special conditions are
applicable to the HeliSAS AP/SAS
installed as an amended TC approval in

Robinson Helicopter Company model
R66 helicopter, TC Number RO0015LA.

Conclusion

This action affects only certain novel
or unusual design features for a HeliSAS
AP/SAS amended TC installed on one
model helicopter. It is not a rule of
general applicability and affects only
the applicant who applied to the FAA
for approval of these features.

List of Subjects in 14 CFR Part 27

Aircraft, Aviation safety.
The authority citation for these
special conditions is as follows:

Authority: 42 U.S.C. 7572, 49 U.S.C.
106(g), 40105, 40113, 44701-44702, 44704,
44709, 44711, 44713, 44715, 45303.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the
Robinson Helicopter Company amended
type certificate basis for the installation
of a HeliSAS helicopter autopilot/
stabilization augmentation system (AP/
SAS) on the model R66 helicopter, Type
Certificate Number RO0015LA. In
addition to the requirements of
§27.1309(c), HeliSAS AP/SAS
installations on Robinson Helicopter
company model R66 helicopter must be
designed and installed so that the
failure conditions identified in the
functional hazard assessment (FHA) and
verified by the system safety assessment
(SSA), after design completion, are
adequately addressed in accordance
with the following requirements.

Requirements

The Robinson Helicopter Company
must comply with the existing
requirements of § 27.1309 for all
applicable design and operational
aspects of the HeliSAS AP/SAS with the
failure condition categories of “no
effect,” and “minor,” and for non-
complex systems whose failure
condition category is classified as
“major.” The Robinson Helicopter
Company must comply with the
requirements of these special conditions
for all applicable design and operational
aspects of the HeliSAS AP/SAS with the

failure condition categories of
“catastrophic” and “hazardous severe/
major,” and for complex systems whose
failure condition category is classified
as “major.” A complex system is a
system whose operations, failure
conditions, or failure effects are difficult
to comprehend without the aid of
analytical methods (for example, FTA,
Failure Modes and Effect Analysis,
FHA).

System Design Integrity Requirements

Each of the failure condition
categories defined in these special
conditions relate to the corresponding
aircraft system integrity requirements.
The system design integrity
requirements for the HeliSAS AP/SAS,
as they relate to the allowed probability
of occurrence for each failure condition
category and the proposed software
design assurance level, are as follows:

1. “Major”—For systems with
“major” failure conditions, failures
resulting in these major effects must be
shown to be remote, a probability of
occurrence on the order of between 1 x
1075 to 1 x 10~ 7 failures/hour, and
associated software must be developed,
at a minimum, to the Level C software
design assurance level.

2. “Hazardous/Severe-Major”’—For
systems with “hazardous/severe-major”
failure conditions, failures resulting in
these hazardous/severe-major effects
must be shown to be extremely remote,
a probability of occurrence on the order
of between 1 x10-7to 1 x 109
failures/hour, and associated software
must be developed, at a minimum, to
the Level B software design assurance
level.

3. “Catastrophic”’—For systems with
“catastrophic” failure conditions,
failures resulting in these catastrophic
effects must be shown to be extremely
improbable, a probability of occurrence
on the order of 1 x 109 failures/hour
or less, and associated software must be
developed, at a minimum, to the Level
A design assurance level.

System Design Environmental
Requirements

The HeliSAS AP/SAS system
equipment must be qualified to the
appropriate environmental level for all
relevant aspects to show that it performs
its intended function under any
foreseeable operating condition,
including the expected environment in
which the HeliSAS AP/SAS is intended
to operate. Some of the main
considerations for environmental
concerns are installation locations and
the resulting exposure to environmental
conditions for the HeliSAS AP/SAS
system equipment, including
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considerations for other equipment that
may be affected environmentally by the
HeliSAS AP/SAS equipment
installation. The level of environmental
qualification must be related to the
severity of the considered failure
conditions and effects on the rotorcraft.

Test and Analysis Requirements

Compliance with the requirements of
these special conditions may be shown
by a variety of methods, which typically
consist of analysis, flight tests, ground
tests, and simulation, as a minimum.
Compliance methodology is related to
the associated failure condition
category. If the HeliSAS AP/SAS is a
complex system, compliance with the
requirements for failure conditions
classified as “major” may be shown by
analysis, in combination with
appropriate testing to validate the
analysis. Compliance with the
requirements for failure conditions
classified as “hazardous/severe-major”’
may be shown by flight-testing in
combination with analysis and
simulation, and the appropriate testing
to validate the analysis. Flight tests may
be limited for “hazardous/severe-major”
failure conditions and effects due to
safety considerations. Compliance with
the requirements for failure conditions
classified as “catastrophic” may be
shown by analysis, and appropriate
testing in combination with simulation
to validate the analysis. Very limited
flight tests in combination with
simulation are used as a part of a
showing of compliance for
“catastrophic” failure conditions. Flight
tests are performed only in
circumstances that use operational
variations, or extrapolations from other
flight performance aspects to address
flight safety.

These special conditions require that
the HeliSAS AP/SAS system installed
on a Robinson Helicopter Company
model R66 helicopter, Type Certificate
Number R0O0015LA, meet these
requirements to adequately address the
failure effects identified by the FHA,
and subsequently verified by the SSA,
within the defined design system
integrity requirements.

Issued in Fort Worth, Texas on August 7,
2014.

Lance T. Gant,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2014-19539 Filed 8—-18—14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 27

[Docket No. FAA-2014-0595; Special
Conditions No. 27-031-SC]

Special Conditions: Airbus Helicopters
Deutschland GmbH Model EC135
Series Helicopters, Installation of
HeliSAS Autopilot and Stabilization
Augmentation System (AP/SAS)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the modification of the Airbus
Helicopters Deutschland GmbH (Airbus
Helicopters) Model EC135 series
helicopters. These model helicopters
will have a novel or unusual design
feature after installation of the S-TEC
Corporation (S-TEC) HeliSAS
helicopter autopilot/stabilization
augmentation system (AP/SAS) that has
potential failure conditions with more
severe adverse consequences than those
envisioned by the existing applicable
airworthiness regulations. These special
conditions contain the added safety
standards the Administrator considers
necessary to ensure the failures and
their effects are sufficiently analyzed
and contained.

DATES: The effective date of these
special conditions is August 7, 2014. We
must receive your comments on or
before October 3, 2014.

ADDRESSES: Send comments identified
by docket number [FAA-2014-0595]
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

o Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery of Courier: Deliver
comments to the Docket Operations, in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC between 9
a.m., and 5 p.m., Monday through
Friday, except federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://regulations.gov, including any
personal information the commenter
provides. Using the search function of

the docket Web site, anyone can find
and read the electronic form of all
comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov. Follow the
online instructions for accessing the
docket or go to the Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m., and 5 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Matt
Wilbanks, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Policy Group (ASW-111), 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222-5051;
facsimile (817) 222—5961; or email to
Matt.Wilbanks@faa.gov.

SUPPLEMENTARY INFORMATION:

Reason for No Prior Notice and
Comment Before Adoption

The FAA has determined that notice
and opportunity for public comment are
unnecessary because the substance of
these special conditions has been
subjected to the notice and comment
period previously and has been derived
without substantive change from those
previously issued. As it is unlikely that
we will receive new comments, the FAA
finds that good cause exists for making
these special conditions effective upon
issuance.

Comments Invited

While we did not precede this with a
notice of proposed special conditions,
we invite interested people to take part
in this action by sending written
comments, data, or views. The most
helpful comments reference a specific
portion of the special conditions,
explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want us to let you know we
received your mailed comments on
these special conditions, send us a pre-
addressed, stamped postcard on which
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the docket number appears. We will
stamp the date on the postcard and mail
it back to you.

Background

On June 18, 2013, S-TEC submitted
an application to the FAA’s Los Angeles
Aircraft Certification Office for a
supplemental type certificate (STC) to
install a HeliSAS AP/SAS on the Airbus
Helicopters model EC135 series
(EC135P1, EC135T1, EC135P2,
EC135T2, EC135P2+, and EC135T2+)
helicopters. The Airbus Helicopters
model EC135 series helicopters are 14
CFR part 27 normal category, twin
turbine engine, conventional helicopters
designed for civil operation. These
helicopter models are capable of
carrying up to seven passengers with
one pilot, and have a maximum gross
weight of up to 6,504 pounds,
depending on the model configuration.
The major design features include a 3-
blade, fully articulated main rotor, an
anti-torque tail rotor system, a skid
landing gear, and a visual flight rule
basic avionics configuration. S-TEC
proposes to modify these model
helicopters by installing a two-axis
HeliSAS AP/SAS.

Type Certification Basis

Under 14 CFR 21.115, S-TEC must
show that the Airbus Helicopters model
EC135 series helicopters, as modified by
the installed HeliSAS AP/SAS, continue
to meet the requirements specified in 14
CFR 21.101. The baseline of the
certification basis for the unmodified
Airbus Helicopters model EC135 series
helicopters is listed in Type Certificate
Number H88EU. Additionally,
compliance must be shown to any
applicable equivalent level of safety
findings, exemptions, and special
conditions prescribed by the
Administrator as part of the certification
basis.

The Administrator has determined the
applicable airworthiness regulations
(that is, 14 CFR part 27), as they pertain
to this STC, do not contain adequate or
appropriate safety standards for the
Airbus Helicopters model EC135 series
helicopters because of a novel or
unusual design feature. Therefore,
special conditions are prescribed under
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, S-TEC must show
compliance of the HeliSAS AP/SAS
STC altered Airbus Helicopters model
EC135 series helicopters with the noise
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in § 11.19, in accordance with

§11.38 and they become part of the type
certification basis under §21.101(d).

Novel or Unusual Design Features

The HeliSAS AP/SAS incorporates
novel or unusual design features for
installation in an Airbus Helicopters
model EC135 series helicopter, Type
Certificate Number H88EU. This
HeliSAS AP/SAS performs non-critical
control functions. However, the possible
failure conditions for this system, and
their effect on the continued safe flight
and landing of the helicopters, are more
severe than those envisioned by the
present rules.

Discussion

The effect on safety is not adequately
covered under § 27.1309 for the
application of new technology and new
application of standard technology.
Specifically, the present provisions of
§27.1309(c) do not adequately address
the safety requirements for systems
whose failures could result in
catastrophic or hazardous/severe-major
failure conditions, or for complex
systems whose failures could result in
major failure conditions. The current
regulations are inadequate because
when § 27.1309(c) were promulgated, it
was not envisioned that this type of
rotorcraft would use systems that are
complex or whose failure could result in
““catastrophic” or “hazardous/severe-
major” effects on the rotorcraft. This is
particularly true with the application of
new technology, new application of
standard technology, or other
applications not envisioned by the rule
that affect safety.

To comply with the provisions of the
special conditions, we require that S—
TEC provide the FAA with a systems
safety assessment (SSA) for the final
HeliSAS AP/SAS installation
configuration that will adequately
address the safety objectives established
by a functional hazard assessment
(FHA) and a preliminary system safety
assessment (PSSA), including the fault
tree analysis (FTA). This will ensure
that all failure conditions and their
resulting effects are adequately
addressed for the installed HeliSAS AP/
SAS. The SSA process, FHA, PSSA, and
FTA are all parts of the overall safety
assessment process discussed in FAA
Adpvisory Circular 27—-1B (Certification
of Normal Category Rotorcraft) and
Society of Automotive Engineers
document Aerospace Recommended
Practice 4761 (Guidelines and Methods
for Conducting the Safety Assessment
Process on Civil Airborne Systems and
Equipment).

These special conditions require that
the HeliSAS AP/SAS installed on an

Airbus Helicopters model EC135 series
helicopter meet the requirements to
adequately address the failure effects
identified by the FHA, and subsequently
verified by the SSA, within the defined
design integrity requirements.

Failure Condition Categories. Failure
conditions are classified, according to
the severity of their effects on the
rotorcraft, into one of the following
categories:

1. No Effect—Failure conditions that
would have no effect on safety. For
example, failure conditions that would
not affect the operational capability of
the rotorcraft or increase crew workload;
however, could result in an
inconvenience to the occupants,
excluding the flight crew.

2. Minor—Failure conditions which
would not significantly reduce rotorcraft
safety, and which would involve crew
actions that are well within their
capabilities. Minor failure conditions
would include, for example, a slight
reduction in safety margins or
functional capabilities, a slight increase
in crew workload such as routine flight
plan changes or result in some physical
discomfort to occupants.

3. Major—Failure conditions which
would reduce the capability of the
rotorcraft or the ability of the crew to
cope with adverse operating conditions
to the extent that there would be, for
example, a significant reduction in
safety margins or functional capabilities,
a significant increase in crew workload
or result in impairing crew efficiency,
physical distress to occupants,
including injuries, or physical
discomfort to the flight crew.

4. Hazardous/Severe-Major.

a. Failure conditions which would
reduce the capability of the rotorcraft or
the ability of the crew to cope with
adverse operating conditions to the
extent that there would be:

(1) A large reduction in safety margins
or functional capabilities;

(2) physical distress or excessive
workload that would impair the flight
crew’s ability to the extent that they
could not be relied on to perform their
tasks accurately or completely; or

(3) possible serious or fatal injury to
a passenger or a cabin crewmember,
excluding the flight crew.

b. “Hazardous/severe-major” failure
conditions can include events that are
manageable by the crew by the use of
proper procedures, which, if not
implemented correctly or in a timely
manner, may result in a catastrophic
event.

5. Catastrophic—Failure conditions
which would result in multiple fatalities
to occupants, fatalities or incapacitation
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to the flight crew, or result in loss of the
rotorcraft.

Radio Technical Commission for
Aeronautics, Inc. (RTCA) Document
DO-178C (Software Considerations in
Airborne Systems And Equipment
Certification) provides software design
assurance levels most commonly used
for the major, hazardous/severe-major,
and catastrophic failure condition
categories. The HeliSAS AP/SAS system
equipment must be qualified for the
expected installation environment. The
test procedures prescribed in RTCA
Document DO-160G (Environmental
Conditions and Test Procedures for
Airborne Equipment) are recognized by
the FAA as acceptable methodologies
for finding compliance with the
environmental requirements. Equivalent
environment test standards may also be
acceptable. This is to show that the
HeliSAS AP/SAS system performs its
intended function under any foreseeable
operating condition, which includes the
expected environment in which the
HeliSAS AP/SAS is intended to operate.
Some of the main considerations for
environmental concerns are installation
locations and the resulting exposure to
environmental conditions for the
HeliSAS AP/SAS system equipment,
including considerations for other
equipment that may be affected
environmentally by the HeliSAS AP/
SAS equipment installation. The level
of environmental qualification must be
related to the severity of the considered
failure conditions and effects on the
rotorcraft.

Applicability

These special conditions are
applicable to the HeliSAS AP/SAS
installed as an STC approval in Airbus
Helicopters model EC135P1, EC135T1,
EC135P2, EC135T2, EC135P2+, and
EC135T2+ helicopters, Type Certificate
Number H88EU.

Conclusion

This action affects only certain novel
or unusual design features for a HeliSAS
AP/SAS STC installed on the specified
model series of helicopters. It is not a
rule of general applicability and affects
only the applicant who applied to the
FAA for approval of these features.

List of Subjects in 14 CFR Part 27

Aircraft, Aviation safety.

The authority citation for these
special conditions is as follows:

Authority: 42 U.S.C. 7572, 49 U.S.C.
106(g), 40105, 40113, 44701-44702, 44704,
44709, 44711, 44713, 44715, 45303.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the S-TEC Corporation
(S-TEC) supplemental type certificate
basis for the installation of a HeliSAS
helicopter autopilot/stabilization
augmentation system (AP/SAS) on
Airbus Helicopters model EC135P1,
EC135T1, EC135P2, EC135T2,
EC135P2+, and EC135T2+ helicopters,
Type Certificate Number H88EU. In
addition to the requirement of
§27.1309(c), HeliSAS AP/SAS
installations on Airbus Helicopters
model EC135P1, EC135T1, EC135P2,
EC135T2, EC135P2+, and EC135T2+
helicopters must be designed and
installed so that the failure conditions
identified in the functional hazard
assessment (FHA) and verified by the
system safety assessment (SSA), after
design completion, are adequately
addressed in accordance with the
following requirements.

Requirements

S—-TEC must comply with the existing
requirements of § 27.1309 for all
applicable design and operational
aspects of the HeliSAS AP/SAS with the
failure condition categories of “no
effect,” and ‘“minor,” and for non-
complex systems whose failure
condition category is classified as
“major.” S-TEC must comply with the
requirements of these special conditions
for all applicable design and operational
aspects of the HeliSAS AP/SAS with the
failure condition categories of
“‘catastrophic” and “hazardous severe/
major,” and for complex systems whose
failure condition category is classified
as “major.” A complex system is a
system whose operations, failure
conditions, or failure effects are difficult
to comprehend without the aid of
analytical methods (for example, FTA,
Failure Modes and Effect Analysis,
FHA).

System Design Integrity Requirements

Each of the failure condition
categories defined in these special
conditions relate to the corresponding
aircraft system integrity requirements.
The system design integrity
requirements, for the HeliSAS AP/SAS,
as they relate to the allowed probability
of occurrence for each failure condition
category and the proposed software
design assurance level, are as follows:

1. “Major”—For systems with
“major” failure conditions, failures
resulting in these major effects must be
shown to be remote, a probability of
occurrence on the order of between 1 x

1075 to 1 x 10~ 7 failures/hour, and
associated software must be developed,
at a minimum, to the Level C software
design assurance level.

2. “Hazardous/Severe-Major”’—For
systems with “hazardous/severe-major”
failure conditions, failures resulting in
these hazardous/severe-major effects
must be shown to be extremely remote,
a probability of occurrence on the order
of between 1 x 107 to 1 x 109 failures/
hour, and associated software must be
developed, at a minimum, to the Level
B software design assurance level.

3. “Catastrophic”—For systems with
“catastrophic” failure conditions,
failures resulting in these catastrophic
effects must be shown to be extremely
improbable, a probability of occurrence
on the order of 1 x 10 ~9 failures/hour
or less, and associated software must be
developed, at a minimum, to the Level
A design assurance level.

System Design Environmental
Requirements

The HeliSAS AP/SAS system
equipment must be qualified to the
appropriate environmental level for all
relevant aspects to show that it performs
its intended function under any
foreseeable operating condition,
including the expected environment in
which the HeliSAS AP/SAS is intended
to operate. Some of the main
considerations for environmental
concerns are installation locations and
the resulting exposure to environmental
conditions for the HeliSAS AP/SAS
system equipment, including
considerations for other equipment that
may be affected environmentally by the
HeliSAS AP/SAS equipment
installation. The level of environmental
qualification must be related to the
severity of the considered failure
conditions and effects on the rotorcraft.

Test and Analysis Requirements

Compliance with the requirements of
these special conditions may be shown
by a variety of methods, which typically
consist of analysis, flight tests, ground
tests, and simulation, as a minimum.
Compliance methodology is related to
the associated failure condition
category. If the HeliSAS AP/SAS is a
complex system, compliance with the
requirements for failure conditions
classified as ‘““‘major” may be shown by
analysis, in combination with
appropriate testing to validate the
analysis. Compliance with the
requirements for failure conditions
classified as “hazardous/severe-major”
may be shown by flight-testing in
combination with analysis and
simulation, and the appropriate testing
to validate the analysis. Flight tests may
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be limited for “hazardous/severe-major”
failure conditions and effects due to
safety considerations. Compliance with
the requirements for failure conditions
classified as “catastrophic” may be
shown by analysis, and appropriate
testing in combination with simulation
to validate the analysis. Very limited
flight tests in combination with
simulation are used as a part of a
showing of compliance for
“catastrophic” failure conditions. Flight
tests are performed only in
circumstances that use operational
variations, or extrapolations from other
flight performance aspects to address
flight safety.

These special conditions require that
the HeliSAS AP/SAS system installed
on an Airbus Helicopters model
EC135P1, EC135T1, EC135P2, EC135T2,
EC135P2+, or EC135T2+ helicopter,
Type Certificate Number H88EU, meet
these requirements to adequately
address the failure effects identified by
the FHA, and subsequently verified by
the SSA, within the defined design
system integrity requirements.

Issued in Fort Worth, Texas, on August 7,
2014.

Lance T. Gant,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2014-19540 Filed 8—18—14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0252; Directorate
Identifier 2013—-NM-213-AD; Amendment
39-17933; AD 2014-16-09]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 707
airplanes, Model 720 and 720B series
airplanes, Model 727 airplanes, and
Model 737-100, —200, and —200C series
airplanes. This AD was prompted by a
report of a fire that originated near the
first officer’s area and caused extensive
damage to the flight deck on a different
airplane model. This AD requires
replacing the low-pressure oxygen hoses
with non-conductive low-pressure
oxygen hoses in the flight compartment.

We are issuing this AD to prevent
electrical current from inadvertently
passing through an internal, anti-
collapse spring of the low-pressure
oxygen hose, which can cause the low-
pressure oxygen hose to melt or burn,
leading to an oxygen-fed fire and/or
smoke in the flight deck.

DATES: This AD is effective September
23, 2014.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of September 23, 2014.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206-766—5680; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0252; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: For
Model 707 airplanes, Model 720 and
720B series airplanes, and Model 727
airplanes, contact Patrick Farina,
Aerospace Engineer, Cabin Safety,
Mechanical and Environmental Systems
Branch, ANM-150L, FAA, Los Angeles
Aircraft Certification Office (ACO), 3960
Paramount Boulevard, Lakewood, CA
90712—4137; phone: 562-627-5344; fax:
562—627-5210; email: Patrick.Farina@
faa.gov.

For Model 737-100, =200, and —200C
series airplanes, contact Tracy Ton,
Aerospace Engineer, Cabin Safety,
Mechanical and Environmental Systems
Branch, ANM-150L, FAA, Los Angeles
ACO, 3960 Paramount Boulevard,
Lakewood, CA 90712—4137; phone:

562—627-5352; fax: 562—627-5210;
email: Tracy.Ton@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
Model 707 airplanes, Model 720 and
720B series airplanes, Model 727
airplanes, and Model 737-100, —200,
and —200C series airplanes. The NPRM
published in the Federal Register on
April 23, 2014 (79 FR 22599). The
NPRM was prompted by a report of a
fire that originated near the first officer’s
area and caused extensive damage to the
flight deck on a different airplane
model. The NPRM proposed to require
replacing the low-pressure oxygen hoses
with non-conductive low-pressure
oxygen hoses in the flight compartment.
We are issuing this AD to prevent
inadvertent electrical current from
passing through an internal, anti-
collapse spring of the low-pressure
oxygen hose, which can cause the low-
pressure oxygen hose to melt or burn,
leading to an oxygen-fed fire and/or
smoke in the flight deck.

Explanation of Changes Made to This
Final Rule

We have changed the point-of-contact
information for the various affected
airplane models in paragraphs (i)(1) and
(j) of this final rule.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (79
FR 22599, April 23, 2014) or on the
determination of the cost to the public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (79 FR
22599, April 23, 2014) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (79 FR 22599,
April 23, 2014).

Costs of Compliance

We estimate that this AD affects 530
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:
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ESTIMATED COSTS
: Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Replace oxygen hoses .... | Up to 17 work-hours x $85 per hour = $1,445 ......... $297 | Up to $1,742 ................... Up to $923,260.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-16-09 The Boeing Company:
Amendment 39-17933; Docket No.
FAA—-2014-0252; Directorate Identifier
2013-NM-213-AD.

(a) Effective Date
This AD is effective September 23, 2014.

(b) Affected ADs

None.

(c) Applicability

This AD applies to The Boeing Company
airplanes identified in paragraphs (c)(1)
through (c)(3) of this AD, certificated in any
category.

(1) Model 707—-100 long body, —200, —100B
long body, and —100B short body airplanes;
Model 707-300, —300B, —300C, and —400
series airplanes; and Model 720 and 720B
series airplanes; as identified in Boeing 707
Alert Service Bulletin A3538, dated October
2,2013.

(2) Model 727, 727C, 727-100, 727-100C,
727-200, and 727-200F series airplanes, as
identified in Boeing Alert Service Bulletin
727-35A0031, dated July 18, 2013.

(3) Model 737-100, —200, and —200C series
airplanes, as identified in Boeing Alert

Service Bulletin 737-35A1140, dated August
28, 2013.

(d) Subject

Air Transport Association (ATA) of
America Code 35, Oxygen.

(e) Unsafe Condition

This AD was prompted by a report of a fire
which originated near the first officer’s area
and caused extensive damage to the flight
deck on a different airplane model. We are
issuing this AD to prevent inadvertent
electrical current from passing through an
internal, anti-collapse spring of the low-
pressure oxygen hose, which can cause the
low-pressure oxygen hose to melt or burn,
leading to an oxygen-fed fire and/or smoke in
the flight deck.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Oxygen Hose Replacement

Within 36 months after the effective date
of this AD: Replace the low-pressure oxygen
hoses in the flight compartment with non-
conductive low-pressure oxygen hoses, in
accordance with the Accomplishment
Instructions of the service bulletin specified
in paragraphs (g)(1) through (g)(3) of this AD,
as applicable.

(1) For Model 707-100 long body, —200,
—100B long body, and —100B short body
series airplanes; Model 707-300, —300B,
—300C, and —400 series airplanes; and Model
720 and 720B series airplanes: Boeing 707
Alert Service Bulletin A3538, dated October
2,2013.

(2) For Model 727, 727C, 727-100, 727—
100C, 727-200, and 727—-200F series
airplanes: Boeing Alert Service Bulletin 727—
35A0031, dated July 18, 2013.

(3) For Model 737-100, =200, and —200C
series airplanes: Boeing Alert Service
Bulletin 737-35A1140, dated August 28,
2013.

(h) Parts Installation Prohibition

As of the effective date of this AD, no
person may install a low-pressure oxygen
hose specified in Table 1 to paragraph (h) of
this AD, on any airplane.

TABLE 1 TO PARAGRAPH (h) OF THIS AD—LOW-PRESSURE OXYGEN HOSES (P/N)

Boeing specification No. Hydroflow B/E Aerospace (aFI{(E BE'BR%)
106017424 ..o 37001-642 | Not applicable (N/a) .....cccccovveerieiiiiiieeeeeeeeeeeee (n/a)
10-60174—-26 37001640 | (N/8) .eeoirieiiiiieieieee et (n/a)
10-60174-25 37001-641 | (n/a) ... (n/a)
10-60174-36 3700136 | (N/8) everrerreeririieiinieenre e (n/a)
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TABLE 1 TO PARAGRAPH (h) OF THIS AD—LOW-PRESSURE OXYGEN HOSES (P/N)—Continued
. P RE Darling
Boeing specification No. Hydroflow B/E Aerospace (aka REDAR)
10-60174-35 ..coreieeeeece e 37001=35 | 173470-35 ....ceeeviirieeeeeie e 40830-505-018
37001-36 | 173470-36
ZH833-35
ZH833-36

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for The Boeing
Company Model 707 airplanes, Model 720
and 720B series airplanes, Model 727
airplanes, and Model 737-100, —200, and
—200C series airplanes, covered by this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (j)(1) or (j)(2) of this AD, as
applicable. Information may be emailed to: 9-
ANM-LAACO-AMOC-REQUESTS@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact the applicable person identified in
paragraph (j)(1) or (j)(2) of this AD.

(1) For Model 707 airplanes, Model 720
and 720B series airplanes, and Model 727
airplanes, contact Patrick Farina, Aerospace
Engineer, Cabin Safety, Mechanical and
Environmental Systems Branch, ANM—150L,
FAA, Los Angeles Aircraft Certification
Office (ACO), 3960 Paramount Boulevard,
Lakewood, CA 90712-4137; phone: 562—-627—
5344; fax: 562—627-5210; email:
Patrick.Farina@faa.gov.

(2) For Model 737-100, =200, and —200C
series airplanes, contact Tracy Ton,
Aerospace Engineer, Cabin Safety,
Mechanical and Environmental Systems
Branch, ANM-150L, FAA, Los Angeles ACO,
3960 Paramount Boulevard, Lakewood, CA
90712-4137; phone: 562—627-5352; fax: 562—
627-5210; email: Tracy.Ton@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing 707 Alert Service Bulletin
A3538, dated October 2, 2013.

(ii) Boeing Alert Service Bulletin 727—
35A0031, dated July 18, 2013.

(iii) Boeing Alert Service Bulletin 737—
35A1140, dated August 28, 2013.

(3) For service information identified in
this AD, contact Boeing Commercial

Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124—2207; telephone 206—
544-5000, extension 1; fax 206—-766—-5680;
Internet https://www.myboeingfleet.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on July 30,
2014.
Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014-18860 Filed 8—18-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2014-0120; Directorate
Identifier 2013—-NM-056-AD; Amendment
39-17932; AD 2014-16-08]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-215-6B11
(CL-215T Variant), and CL-215-6B11
(CL—415 Variant) airplanes. This AD
was prompted by several reports
indicating that shorter nacelle strut
bushings were inadvertently installed
on certain airplanes. This AD requires a
general visual inspection of the left and
right nacelle upper strut bushings;
installation of the bolts and preload
indicating (PLI) washers, if necessary;
and replacement of the bushing or
repair of the bushing installation, if

necessary. We are issuing this AD to
detect and correct inadequate nacelle
strut bushings, which provide
insufficient engagement in the strut fork
end, and could deform under the
bearing load and lead to the failure of
the joint.

DATES: This AD becomes effective
September 23, 2014.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of September 23, 2014.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2014-0120; or in
person at the Docket Management
Facility, U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC.

For service information identified in
this AD, contact Bombardier, Inc., 400
Cote-Vertu Road West, Dorval, Québec
H4S 1Y9, Canada; telephone 514-855—
5000; fax 514—-855-7401; email thd.crj@
aero.bombardier.com; Internet http://
www.bombardier.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

FOR FURTHER INFORMATION CONTACT:
Ricardo Garcia, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; phone 516-228-7331; fax
516-794-5531.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc. Model
CL-215-6B11 (CL—-215T Variant), and
CL-215-6B11 (CL—415 Variant)
airplanes. The NPRM published in the
Federal Register on February 27, 2014
(79 FR 11022).

Transport Canada Civil Aviation,
which is the aviation authority for
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Canada, has issued Canadian
Airworthiness Directive CF—2013-06,
dated February 27, 2013 (referred to
after this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCATI”), to correct an unsafe condition
certain Bombardier, Inc. Model CL-215—
6B11 (CL-215T Variant), and CL-215—
6B11 (CL—415 Variant) airplanes. The
MCALI states:

It was discovered in several cases that
nacelle strut bushings with part number (P/
N), 85410265-105, have been inadvertently
installed in lieu of P/N 85410265-103.
Bushing P/N 85410265-105 is shorter than
bushing P/N 85410265-103 and provides for
less engagement in the strut fork end, P/N
215T16534-12/-13, which may deform
under the bearing load leading to the failure
of the joint.

The actions for this AD include a
general visual inspection of the left and
right nacelle upper strut bushings;
installation of the bolts and PLI
washers, if necessary; and replacement
of the bushing or repair of the bushing
installation, if necessary. You may
examine the MCAI in the AD docket on
the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2014-0120-
0002.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (79
FR 11022, February 27, 2014) or on the
determination of the cost to the public.

“Contacting the Manufacturer”
Paragraph in This AD

Since late 2006, we have included a
standard paragraph titled “Airworthy
Product” in all MCAI ADs in which the
FAA develops an AD based on a foreign
authority’s AD.

The MCALI or referenced service
information in an FAA AD often directs
the owner/operator to contact the
manufacturer for corrective actions,
such as a repair. Briefly, the Airworthy
Product paragraph allowed owners/
operators to use corrective actions
provided by the manufacturer if those
actions were FAA-approved. In
addition, the paragraph stated that any
actions approved by the State of Design
Authority (or its delegated agent) are
considered to be FAA-approved.

In the NPRM (79 FR 11022, February
27, 2014), we proposed to prevent the
use of repairs that were not specifically
developed to correct the unsafe
condition, by requiring that the repair
approval provided by the State of
Design Authority or its delegated agent
specifically refer to this FAA AD. This
change was intended to clarify the

method of compliance and to provide
operators with better visibility of repairs
that are specifically developed and
approved to correct the unsafe
condition. In addition, we proposed to
change the phrase “its delegated agent”
to include a design approval holder
(DAH) with State of Design Authority
design organization approval (DOA), as
applicable, to refer to a DAH authorized
to approve required repairs for the
proposed AD.

No comments were provided to the
NPRM (79 FR 11022, February 27, 2014)
about these proposed changes. However,
a comment was provided for another
NPRM having Directorate Identifier
2012-NM-101-AD (78 FR 78285,
December 26, 2013). The commenter
stated the following: “The proposed
wording, being specific to repairs,
eliminates the interpretation that Airbus
messages are acceptable for approving
minor deviations (corrective actions)
needed during accomplishment of an
AD mandated Airbus service bulletin.”

This comment has made the FAA
aware that some operators have
misunderstood or misinterpreted the
Airworthy Product paragraph to allow
the owner/operator to use messages
provided by the manufacturer as
approval of deviations during the
accomplishment of an AD-mandated
action. The Airworthy Product
paragraph does not approve messages or
other information provided by the
manufacturer for deviations to the
requirements of the AD-mandated
actions. The Airworthy Product
paragraph only addresses the
requirement to contact the manufacturer
for corrective actions for the identified
unsafe condition and does not cover
deviations from other AD requirements.
However, deviations to AD-required
actions are addressed in 14 CFR 39.17,
and anyone may request the approval
for an alternative method of compliance
to the AD-required actions using the
procedures found in 14 CFR 39.19.

To address this misunderstanding and
misinterpretation of the Airworthy
Product paragraph, we have changed the
paragraph and retitled it “Contacting the
Manufacturer.” This paragraph now
clarifies that for any requirement in this
AD to obtain corrective actions from a
manufacturer, the action must be
accomplished using a method approved
by the FAA, TCCA, or Bombardier’s
TCCA Design Approval Organization
(DAO).

The Contacting the Manufacturer
paragraph also clarifies that, if approved
by the DAO, the approval must include
the DAO-authorized signature. The DAO
signature indicates that the data and
information contained in the document

are TCCA-approved, which is also FAA-
approved. Messages and other
information provided by the
manufacturer that do not contain the
DAO-authorized signature approval are
not TCCA-approved, unless TCCA
directly approves the manufacturer’s
message or other information.

This clarification does not remove
flexibility previously afforded by the
Airworthy Product paragraph.
Consistent with long-standing FAA
policy, such flexibility was never
intended for required actions. This is
also consistent with the
recommendation of the Airworthiness
Directive Implementation Aviation
Rulemaking Committee to increase
flexibility in complying with ADs by
identifying those actions in
manufacturers’ service instructions that
are “Required for Compliance” with
ADs. We continue to work with
manufacturers to implement this
recommendation. But once we
determine that an action is required, any
deviation from the requirement must be
approved as an alternative method of
compliance.

Other commenters to the NPRM
having Directorate Identifier 2012—-NM—
101-AD (78 FR 78285, December 26,
2013) pointed out that in many cases the
foreign manufacturer’s service bulletin
and the foreign authority’s MCAI might
have been issued some time before the
FAA AD. Therefore, the DOA might
have provided U.S. operators with an
approved repair, developed with full
awareness of the unsafe condition,
before the FAA AD is issued. Under
these circumstances, to comply with the
FAA AD, the operator would be
required to go back to the
manufacturer’s DOA and obtain a new
approval document, adding time and
expense to the compliance process with
no safety benefit.

Based on these comments, we
removed the requirement that the DAH-
provided repair specifically refer to this
AD. Before adopting such a
requirement, the FAA will coordinate
with affected DAHs and verify they are
prepared to implement means to ensure
that their repair approvals consider the
unsafe condition addressed in this AD.
Any such requirements will be adopted
through the normal AD rulemaking
process, including notice-and-comment
procedures, when appropriate.

We also have decided not to include
a generic reference to either the
“delegated agent”” or “DAH with State of
Design Authority design organization
approval,” but instead we have
provided the specific delegation
approval granted by the State of Design
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Authority for the DAH in the Contacting
the Manufacturer paragraph of this AD.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (79 FR
11022, February 27, 2014) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (79 FR 11022,
February 27, 2014).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance

We estimate that this AD affects 5
airplanes of U.S. registry.

We also estimate that it will take
about 4 work-hours per product to
comply with the basic requirements of
this AD. The average labor rate is $85
per work-hour. Required parts will cost
about $0 per product. Based on these
figures, we estimate the cost of this AD
on U.S. operators to be $1,700, or $340
per product.

In addition, we estimate that any
necessary follow-on actions will take
about 4 work-hours and require parts
costing $0, for a cost of $340 per
product. We have no way of
determining the number of aircraft that
might need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2014-0120; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
AD, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-16-08 Bombardier, Inc.: Amendment
39-17932. Docket No. FAA-2014-0120;
Directorate Identifier 2013-NM—-056—AD.

(a) Effective Date

This AD becomes effective September 23,
2014.

(b) Affected ADs

None.

(c) Applicability

This AD applies to the Bombardier, Inc.
airplanes, certificated in any category,
identified in paragraphs (c)(1) and (c)(2) of
this AD.

(1) Model CL.—215-6B11 (CL-215T Variant)
airplanes, serial numbers 1056, 1057, 1061,
1080, 1109, 1113, 1114, 1115, 1116, 1117,
1118, 1119, 1120, 1121, 1122, and 1125.

(2) Model CL-215-6B11 (CL—415 Variant)
airplanes, serial numbers 2001 through 2067
inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 54, Nacelles/Pylons.

(e) Reason

This AD was prompted by several reports
indicating that shorter nacelle strut bushings
were inadvertently installed on certain
airplanes. We are issuing this AD to detect
and correct inadequate nacelle strut
bushings, which provide insufficient
engagement in the strut fork end, and could
deform under the bearing load and lead to
the failure of the joint.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection of the Bushing

Within 3 months after the effective date of
this AD: Do a general visual inspection to
determine the part number of the left and
right nacelle upper strut bushings, in
accordance with the Accomplishment
Instructions of Bombardier Alert Service
Bulletin 215-A3173, dated April 11, 2012
(for Model CL-215-6B11 (CL-215T Variant)
airplanes); or Bombardier Alert Service
Bulletin 215-A4453, dated April 10, 2012
(for Model CL—215-6B11 (CL—415 Variant)
airplanes).

(1) If any bushing with part number (P/N)
85410265-103 is installed: Before further
flight, install the bolts and preload indicating
(PLI) washers, in accordance with paragraph
2.G. of the Accomplishment Instructions of
Bombardier Alert Service Bulletin 215—
A3173, dated April 11, 2012 (for Model CL—
215-6B11 (CL-215T Variant) airplanes); or
Bombardier Alert Service Bulletin 215—
A4453, dated April 10, 2012 (for Model CL—
215-6B11 (CL—415 Variant) airplanes).

(2) If any bushing with P/N 85410265-105
is installed in either the left or right nacelle:
Do the actions in paragraph (h) of this AD.

(h) Replacement or Repair of the Bushing

If any bushing with P/N 85410265-105 is
found installed during the inspection
required by paragraph (g) of this AD: Before
further flight, do the actions specified in
paragraph (h)(1) or (h)(2) of this AD.

(1) Replace the bushing in accordance with
paragraph 2.E. of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin 215-A3173, dated April 11, 2012
(for Model CL-215-6B11 (CL-215T Variant)
airplanes); or Bombardier Alert Service
Bulletin 215-A4453, dated April 10, 2012
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(for Model CL—215-6B11 (CL—415 Variant)
airplanes); and continue with the installation
of the bolt and PLI washer, in accordance
with paragraph 2.G. of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin 215-A3173, dated April 11, 2012
(for Model CL-215-6B11 (CL-215T Variant)
airplanes); or Bombardier Alert Service
Bulletin 215-A4453, dated April 10, 2012
(for Model CL—215-6B11 (CL—415 Variant)
airplanes).

(2) Repair the bushing in accordance with
paragraph 2.F. of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin 215-A3173, dated April 11, 2012
(for Model CL—215-6B11 (CL-215T Variant)
airplanes); or Bombardier Alert Service
Bulletin 215-A4453, dated April 10, 2012
(for Model CL—215-6B11 (CL—415 Variant)
airplanes); and continue with the installation
of the bolt and PLI washer, in accordance
with paragraph 2.G. of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin 215-A3173, dated April 11, 2012
(for Model CL-215-6B11 (CL-215T Variant)
airplanes); or Bombardier Alert Service
Bulletin 215—-A4453, dated April 10, 2012
(for Model CL—215-6B11 (CL—415 Variant)
airplanes).

(i) Replacement of Repaired Bushing

For any bushing that has been repaired as
specified in paragraph (h)(2) of this AD:
Within 5,000 flight hours after accomplishing
the repair or at the next engine removal,
whichever occurs first, replace the bushing
with P/N 85410265-103, in accordance with
paragraph 2.E. of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin 215-A3173, dated April 11, 2012
(for Model CL-215-6B11 (CL-215T Variant)
airplanes); or Bombardier Alert Service
Bulletin 215-A4453, dated April 10, 2012
(for Model CL.—215-6B11 (CL—415 Variant)
airplanes); and continue with the installation
of the bolt and PLI washer, in accordance
with paragraph 2.G. of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin 215-A3173, dated April 11, 2012
(for Model CL-215-6B11 (CL—215T Variant)
airplanes); or Bombardier Alert Service
Bulletin 215—-A4453, dated April 10, 2012
(for Model CL—215-6B11 (CL—415 Variant)
airplanes).

(j) Airplanes for Which No Further Action Is
Required

(1) For airplanes on which a general visual
inspection specified in paragraph (g) of this
AD is done and it is determined that nacelle
strut bushings having P/N 85410265-103 are
installed in the airplane: No further actions
are required by this AD, provided the actions
specified in paragraph (g)(1) of this AD have
been done.

(2) For airplanes on which nacelle strut
bushings having P/N 85410265-103 are
installed as specified in paragraph (h)(1) or
(i) of this AD: No further actions are required
by this AD.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,

has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, NY 11590;
telephone 516—228-7300; fax 516—794-5531.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO, ANE-170,
Engine and Propeller Directorate, FAA; or
Transport Canada Givil Aviation (TCCA); or
Bombardier, Inc.’s TCCA Design Approval
Organization (DAO). If approved by the DAO,
the approval must include the DAO-
authorized signature.

(1) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
Airworthiness Directive CF—2013-06, dated
February 27, 2013, for related information.
This MCAI may be found in the AD docket
on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2014-0120-0002.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Bombardier Alert Service Bulletin 215—
A3173, dated April 11, 2012.

(ii) Bombardier Alert Service Bulletin 215—
A4453, dated April 10, 2012.

(3) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514—-855-5000; fax 514—
855-7401; email thd.crj@
aero.bombardier.com; Internet http://
www.bombardier.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on July 30,
2014.

Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014-18863 Filed 8—18—14; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1158; Directorate
Identifier 2011-NM-232-AD; Amendment
39-17501; AD 2013-13-13]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Airbus Model A310 series airplanes;
and Model A300 B4-600, B4-600R, and
F4—600R series airplanes, and Model
A300 C4-605R Variant F airplanes
(collectively called A300—600 series
airplanes). This AD was prompted by
the revision of certain airworthiness
limitation items (ALI) documents,
which require more restrictive
maintenance requirements and
airworthiness limitations. This AD
requires revising the maintenance or
inspection program to incorporate the
limitations section. We are issuing this
AD to prevent fatigue cracking, damage,
or corrosion in principal structural
elements, which could result in reduced
structural integrity of the airplane.

DATES: This AD becomes effective
September 23, 2014.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of September 23, 2014.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2012-1158 or in
person at the Docket Management
Facility, U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC.

For service information identified in
this AD, contact Airbus SAS,
Airworthiness Office—EAW, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
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96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
Internet http://www.airbus.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057—3356; telephone 425-227-2125;
fax 425-227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all Airbus Model A300 and
A310 series airplanes; and Model A300
B4-600, B4—600R, and F4—600R series
airplanes, and Model A300 C4-605R
Variant F airplanes (collectively called
A300-600 series airplanes). The NPRM
was intended to supersede AD 2011—
10-17, Amendment 39-16698 (76 FR
27875, May 13, 2011). The NPRM
published in the Federal Register on
November 7, 2012 (77 FR 66772). The
NPRM was prompted by the revision of
certain airworthiness limitation items
(ALI) documents, which require more
restrictive maintenance requirements
and airworthiness limitations. The
NPRM proposed to require revising the
maintenance program to incorporate the
limitations section. We are issuing this
AD to prevent fatigue cracking, damage,
or corrosion in principal structural
elements, which could result in reduced
structural integrity of the airplane.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, issued EASA
Airworthiness Directive 2011-0198,
dated October 19, 2011 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCATI”), to correct an unsafe condition
all Airbus Model A300 and A310 series
airplanes; and Model A300 B4-600, B4—
600R, and F4-600R series airplanes, and
Model A300 C4-605R Variant F
airplanes (collectively called A300-600
series airplanes). The MCALI states:

The airworthiness limitations applicable to
the Damage Tolerant Airworthiness
Limitation Items (DT ALIs) are currently
listed in Airbus ALI Documents, which are
referenced in the A300, A310 and A300-600
Airworthiness Limitations Section (ALS) Part
2.

Airbus have recently revised the A300-600
and A310 ALI Documents, and these issues

have been approved by EASA. The Airbus
A300-600 ALI Document issue 13 and
temporary revision (TR) 13.1 and the A310
ALI document issue 08 introduce more
restrictive maintenance requirements and
airworthiness limitations, which have been
identified as mandatory actions for continued
airworthiness.

EASA AD 2009-0155 [which corresponds
to FAA AD 2011-10-17, Amendment 39—
16698 (76 FR 27875, May 13, 2011)] required
compliance with the maintenance
requirements and associated airworthiness
limitations defined in the following
documents:

—AIRBUS A300 ALI Document issue 04,
—AIRBUS A310 ALI Document issue 07, and
—AIRBUS A300-600 ALI Document issue

12.

For the reasons described, this EASA AD
retains the requirements of EASA AD 2009-
0155, which is superseded, and requires
compliance with the airworthiness
limitations defined in the Airbus A300-600
ALI Document issue 13 and TR13.1, and the
A310 ALI document issue 08.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2012-1158-
0002.

Actions Since NPRM (77 FR 66772,
November 7, 2012)

The NPRM (77 FR 66772, November
7,2012) proposed to supersede AD
2011-10-17, Amendment 39-16698 (76
FR 27875, May 13, 2011). However, the
new actions introduced in the NPRM
and required by this final rule apply
only to Model A310 and A300-600
series airplanes. The actions required
for Model A300 series airplanes that are
required by AD 2011-10-17 are not
affected by this AD. AD 2011-10-17
therefore remains in effect in its entirety
for Model A300, A300-600, and A310
series airplanes. The requirements of
this final rule include only the new
actions, and apply only to Model A310
and A300-600 series airplanes.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comments received.

Request for Clarification of Compliance
Times

UPS requested clarification of the
compliance times for the maintenance
program revision and the initial
inspection. UPS noted that operators
have 3 months to complete both the
maintenance program revision and the
initial inspections. UPS stated that the
current wording indicates that the two
tasks are to be accomplished
concurrently, and cannot be
accomplished until approved by the
principal maintenance inspector. UPS

added that concurrent accomplishment
of the two actions is not feasible and
requested that accomplishment of these
two actions be consecutive rather than
concurrent.

We agree to provide clarification. The
commenter’s statement that operators
have 3 months to complete both the
maintenance program revision and
initial inspections is not accurate. As
specified in paragraph (g) of this AD,
operators have 3 months to revise the
maintenance or inspection program, as
applicable. However, the compliance
time for the initial inspections is at the
times in the applicable service
information identified in paragraphs
(8)(1), (9)(1)()(A), and (g)(2) of this AD,
or within 3 months after the effective
date of this AD, whichever occurs later.

For the service information identified
in paragraphs (g)(1) and (g)(2) of this
AD, there are also compliance times
specified in paragraph 3., “Special
Compliance Times,” in the ‘“Record of
Revisions” section of the service
information, which provide compliance
times relative to the approval date or
publication date of the service
information. We have determined that
those compliance times should be
relative to the effective date of this AD;
therefore, we have added compliance
time exceptions to paragraphs
(g)(1)(1)(B) and (g)(2)(i) of this AD. We
have determined that extending these
compliance times will provide an
acceptable level of safety.

Request To Extend Grace Period and
Repetitive Intervals

UPS requested that the proposed
grace period and repetitive intervals be
extended to be equivalent to the
requirements of AD 2011-10-17,
Amendment 39-16698 (76 FR 27875,
May 13, 2011). UPS commented that the
proposed compliance times are overly
conservative and are not supported by
industry data.

We do not agree with the commenter’s
request to extend the grace period and
repetitive intervals. Airbus revised the
ALls based upon analysis and data.
Under the provisions of paragraph (j) of
this final rule, however, we will
consider requests for approval of an
extension of the compliance time if
sufficient data are submitted to
substantiate that a different compliance
time would provide an acceptable level
of safety. We have not changed this final
rule in this regard.

“Contacting the Manufacturer”
Paragraph in This AD

Since late 2006, we have included a
standard paragraph titled ““Airworthy
Product” in all MCAI ADs in which the
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FAA develops an AD based on a foreign
authority’s AD.

We have become aware that some
operators have misunderstood or
misinterpreted the Airworthy Product
paragraph to allow the owner/operator
to use messages provided by the
manufacturer as approval of deviations
during the accomplishment of an AD-
mandated action. The Airworthy
Product paragraph does not approve
messages or other information provided
by the manufacturer for deviations to
the requirements of the AD-mandated
actions. The Airworthy Product
paragraph only addresses the
requirement to contact the manufacturer
for corrective actions for the identified
unsafe condition and does not cover
deviations from other AD requirements.
However, deviations to AD-required
actions are addressed in 14 CFR 39.17,
and anyone may request the approval
for an alternative method of compliance
to the AD-required actions using the
procedures found in 14 CFR 39.19.

To address this misunderstanding and
misinterpretation of the Airworthy
Product paragraph, we have changed the
paragraph and retitled it “Contacting the
Manufacturer.” This paragraph now
clarifies that for any requirement in this
AD to obtain corrective actions from a
manufacturer, the action must be
accomplished using a method approved
by the FAA, the European Aviation
Safety Agency (EASA), or Airbus’s
EASA DOA.

The Contacting the Manufacturer
paragraph also clarifies that, if approved
by the DOA, the approval must include
the DOA-authorized signature. The DOA
signature indicates that the data and
information contained in the document
are EASA-approved, which is also FAA-
approved. Messages and other
information provided by the
manufacturer that do not contain the
DOA-authorized signature approval are
not EASA-approved, unless EASA
directly approves the manufacturer’s
message or other information.

This clarification does not remove
flexibility previously afforded by the
Airworthy Product paragraph.
Consistent with long-standing FAA
policy, such flexibility was never
intended for required actions. This is
also consistent with the
recommendation of the Airworthiness
Directive Implementation Aviation
Rulemaking Committee to increase
flexibility in complying with ADs by
identifying those actions in
manufacturers’ service instructions that
are “‘Required for Compliance” with
ADs. We continue to work with
manufacturers to implement this
recommendation. But once we

determine that an action is required, any
deviation from the requirement must be
approved as an alternative method of
compliance.

We also have decided not to include
a generic reference to either the
“delegated agent” or “design approval
holder (DAH) with State of Design
Authority design organization
approval,” but instead we have
provided the specific delegation
approval granted by the State of Design
Authority for the DAH throughout this
AD.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

¢ Are consistent with the intent that
was proposed in the NPRM (77 FR
66772, November 7, 2012) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 66772,
November 7, 2012).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance

We estimate that this AD affects 170
airplanes of U.S. registry.

We estimate that it will take about 1
work-hour per product to comply with
the new basic requirements of this AD.
The average labor rate is $85 per work-
hour. Based on these figures, we
estimate the cost of this AD on U.S.
operators to be $14,450, or $85 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition

that is likely to exist or develop on
products identified in this rulemaking
action.
Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2012-1158; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
AD, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
800—647-5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-13-13 Airbus Airplanes: Amendment

39-17501. Docket No. FAA-2012-1158;
Directorate Identifier 2011-NM-232-AD.


http://www.regulations.gov/#!docketDetail;D=FAA-2012-1158
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(a) Effective Date

This AD becomes effective September 23,
2014.

(b) Affected ADs

This AD affects AD 2011-10-17,
Amendment 39-16698 (76 FR 27875, May 13,
2011).

(c) Applicability

This AD applies to all Airbus model
airplanes identified in paragraphs (c)(1) and
(c)(2) of this AD, certificated in any category.

(1) Model A310-203, —204, —221, —222,

304, —322, —324, and —325 airplanes.

(2) Model A300 B4-601, B4-603, B4-620,
B4-622, B4-605R, B4-622R, F4-605R, F4—
622R, and C4-605R Variant F airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wings.

(e) Reason

This AD was prompted by revisions of
certain Airbus Airworthiness Limitation
Items (ALI) documents, which require more
restrictive maintenance requirements and
airworthiness limitations. We are issuing this
AD to prevent fatigue cracking, damage, or
corrosion in principal structural elements,
which could result in reduced structural
integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance or Inspection Program
Revision

(1) For Model A300-600 series airplanes:
Within 3 months after the effective date of
this AD, revise the maintenance or inspection
program, as applicable, to incorporate the
structural inspections and inspection
intervals defined in Airbus A300-600
Airworthiness Limitation Items Document
AI/SE-M2/95A.1310/07, Issue 13, dated
October 2010. The initial compliance time for
accomplishing the inspections is at the later
of the times specified in paragraphs (g)(1)(i)
and (g)(1)(ii) of this AD.

(i) At the applicable times specified in
Airbus A300-600 Airworthiness Limitation
Items Document AI/SE-M2/95A.1310/07,
Issue 13, dated October 2010, except as
specified in paragraphs (g)(1)(i)(A) and
(g)(1)(1)(B) of this AD.

(A) For actions identified in Airbus A300—
600 Airworthiness Limitation Items
Document AI/SE-M2/95A.1310/07, Issue 13,
dated October 2010; and Airbus TR 13.1,
dated February 2011, to the Airbus A300-600
Airworthiness Limitation Items Document
AI/SE-M2/95A.1310/07, Issue 13, dated
October 2010: Use the applicable compliance
time specified in Airbus Temporary Revision
(TR) 13.1, dated February 2011, to the Airbus
A300-600 Airworthiness Limitation Items
Document AI/SE-M2/95A.1310/07, Issue 13,
dated October 2010.

(B) Where compliance times in paragraph
3., “Special Compliance Times,” in the
“Record of Revisions” section of Airbus
A300-600 Airworthiness Limitation Items
Document AI/SE-M2/95A.1310/07, specify

“from approval date of A300-600 ALI
Document Issue 13,” “from date approval of
A300-600 ALI Document Issue 13,” or “from
A300-600 ALI Document Issue date of
publication,” for this AD use “after the
effective date of this AD” for those
compliance times.

(ii) Within 3 months after the effective date
of this AD.

(2) For Model A310 series airplanes:
Within 3 months after the effective date of
this AD, revise the maintenance or inspection
program, as applicable, to incorporate the
structural inspections and inspection
intervals defined in Airbus A310
Airworthiness Limitation Items Document
AI/SE-M2/95A.1309/07, Issue 8, dated
October 2010. The initial compliance time for
accomplishing the inspections is at the later
of the times specified in paragraph (g)(2)(i)
and (g)(2)(ii) of this AD.

(i) At the applicable times specified in
Airbus A310 Airworthiness Limitation Items
Document AI/SE-M2/95A.1309/07, Issue 8,
dated October 2010; except where
compliance times in paragraph 3., “Special
Compliance Times,” in the “Record of
Revisions” section of Airbus A310
Airworthiness Limitation Items Document
AI/SE-M2/95A.1309/07, Issue 8, dated
October 2010, specify “from date of approval
of ALI Document Issue 8,” or “from date
approval of the ALI document Issue 8,” for
this AD use ““after the effective date of this
AD” for those compliance times.

(i1) Within 3 months after the effective date
of this AD.

(h) Terminating Action for AD 2011-10-17,
Amendment 39-16698 (76 FR 27875, May
13, 2011)

Accomplishing the revision required by
paragraph (g) of this AD terminates the
actions required by paragraph (s) of AD
2011-10-17, Amendment 39-16698 (76 FR
27875, May 13, 2011) for that airplane only.

(i) New Alternative Inspections and
Inspection Intervals Limitation

After accomplishing the revision required
by paragraph (g) of this AD, no alternative
actions (e.g., inspections) or intervals may be
used unless the actions or intervals are
approved as an alternative method of
compliance (AMOQC) in accordance with the
procedures specified in paragraph (j) of this
AD.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Dan Rodina, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-2125; fax 425-227-1149.

Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOG approval letter
must specifically reference this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Branch, ANM-
116, Transport Airplane Directorate, FAA; or
the European Aviation Safety Agency
(EASA); or Airbus’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(k) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2011-0198, dated
October 19, 2011, for related information.
You may examine the MCAI in the AD
docket on the Internet at http://
www.regulations.gov/#!docketDetail;D=FAA-
2012-1158-0002.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Airbus A300-600 Airworthiness
Limitation Items Document AI/SE-M2/
95A.1310/07, Issue 13, dated October 2010.

(ii) Airbus A310 Airworthiness Limitation
Items Document AI/SE-M2/95A.1309/07,
Issue 8, dated October 2010. Page APXD-362
(which contains Illustration 2 of 2 of Figure
575141) of this document does not contain an
issue date or page number.

(iii) Airbus Temporary Revision 13.1, dated
February 2011, to Airbus A300-600
Airworthiness Limitation Items Document
AI/SE-M2/95A.1310/07, Issue 13, dated
October 2010.

(3) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAW, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-eas@
airbus.com; Internet http://www.airbus.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.
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Issued in Renton, Washington, on July 30,
2014.

Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014-18906 Filed 8—18—14; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1327; Directorate
Identifier 2012-NE-47—-AD; Amendment 39-
17934; AD 2014-16-10]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding
airworthiness directive (AD) 2013—-12—
01 for all Rolls-Royce plc (RR) model
RB211 Trent 768-60, 772—60, and
772B-60 turbofan engines. AD 2013—
12-01 required a one-time ultrasonic
inspection (UI) of low-pressure (LP)
compressor blades with more than 2,500
flight cycles since new or last
inspection. This AD requires initial and
repetitive Uls of the affected LP
compressor blades. This AD was
prompted by LP compressor blade
partial airfoil release events. We are
issuing this AD to prevent LP
compressor blade airfoil separations,
damage to the engine, and damage to the
airplane.

DATES: This AD is effective September
23, 2014.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of September 23, 2014.

ADDRESSES: For service information
identified in this AD, contact Rolls-
Royece plc, P.O. Box 31, Derby DE24 8B]J,
UK; phone: 44 0 1332 242424; fax: 44
01332 249936. You may view this
service information at the FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2012—
1327; or in person at the Docket
Management Facility between 9 a.m.

and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the mandatory
continuing airworthiness information,
regulatory evaluation, any comments
received, and other information. The
address for the Docket Office (phone:
800-647-5527) is Document
Management Facility, U.S. Department
of Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Robert Green, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7754; fax: 781-238—
7199; email: robert.green@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2013-12-01,
Amendment 39-17478 (78 FR 37703,
June 24, 2013), (“AD 2013-12—-01"). AD
2013-12-01 applied to the specified
products. The NPRM published in the
Federal Register on May 23, 2014 (79
FR 29694). The NPRM proposed to
require initial and repetitive Uls of the
affected LP compressor blades.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (79
FR 29694, May 23, 2014).

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting this AD
as proposed.

Costs of Compliance

We estimate that this AD affects 56
engines installed on airplanes of U.S.
registry. We also estimate that it will
take about 44 hours per engine to
comply with the initial inspection
requirements in this AD. The average
labor rate is $85 per hour. Based on
these figures, we estimate the cost of
this AD on U.S. operators to be
$209,440.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2013-12-01, Amendment 39-17478 (78
FR 37703, June 24, 2013), and adding
the following new AD:


http://www.regulations.gov
http://www.regulations.gov
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2014-16-10 Rolls-Royce plc: Amendment
39-17934; Docket No. FAA-2012-1327;
Directorate Identifier 2012-NE—47—-AD.

(a) Effective Date
This AD is effective September 23, 2014.

(b) Affected ADs

This AD supersedes AD 2013-12-01,
Amendment 39-17478 (78 FR 37703, June
24, 2013).

(c) Applicability

This AD applies to Rolls-Royce plc (RR)
model RB211 Trent 768—-60, 772—60, and
772B-60 turbofan engines, with low-pressure
(LP) compressor blade, part numbers (P/Ns)
FK23411, FK25441, FK25968, FW11901,
FW15393, FW23643, FW23741, FW23744,
KH23403, or KH23404, installed.

(d) Unsafe Condition

This AD was prompted by LP compressor
blade partial airfoil release events. We are
issuing this AD to prevent LP compressor
blade airfoil separations, engine damage, and
damage to the airplane.

(e) Actions and Compliance

Unless already done, do the following
actions.

(1) Ultrasonic Inspection (UI) of LP
Compressor Blade

(i) After the effective date of this AD,
ultrasonically inspect each LP compressor
blade before the blade exceeds 3,600 cycles
since new (CSN) or before further flight,
whichever occurs later. Repeat the UI of the
blade every 2,400 cycles since last inspection
(CSLI).

(ii) For any LP compressor blade that
exceeds 2,200 CSLI on the effective date of
this AD, inspect the blade before exceeding
3,000 CSLI or before further flight, whichever
occurs later. Thereafter, perform the
repetitive inspections required by this AD.

(iii) Use paragraph 3, excluding
subparagraphs 3.A.(9), 3.B.(5), 3.C.(4),
3.D.(3), 3.E.(5), 3.F.(10), and 3.G.(7), of RR
Alert Non-Modification Service Bulletin
(NMSB) RB.211-72—-AH465, dated July 15,
2013, to perform the inspections required by
this AD.

(2) Use of Replacement Blades

LP compressor blades, P/Ns FK23411,
FK25441, FK25968, FW11901, FW15393,
FW23643, FW23741, FW23744, KH23403, or
KH23404, that have accumulated at least
3,600 CSN or 2,400 CSLI are eligible for
installation if the blade has passed the UI
required by this AD.

(f) Credit for Previous Actions

If you performed a UI of an affected LP
compressor blade before the effective date of
this AD using RR NMSB No. RB.211-72—
G702, dated May 23, 2011; or RR NMSB No.
RB.211-72-G872, Revision 2, dated March 8,
2013, or earlier revisions; or RR NMSB No.
RB.211-72-H311, dated March 8, 2013; or
Engine Manual E-Trent-1RR, Task 72-31-11—
200-806, you have met the initial inspection
requirements of this AD. However, you must
still comply with the repetitive 2,400 CSLI
requirement of this AD.

(g) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
may approve AMOCs for this AD. Use the
procedures found in 14 CFR 39.19 to make
your request.

(h) Related Information

(1) For more information about this AD,
contact Robert Green, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7754; fax: 781-238-7199;
email: Robert.Green@faa.gov.

(2) Refer to MCAI European Aviation
Safety Agency AD 2014—0031, dated
February 4, 2014, for more information. You
may examine the MCAI in the AD docket on
the Internet at http://www.regulations.gov/
#!documentDetail;D=FAA-2012-1327-0007.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Rolls-Royce plc Alert Non-Modification
Service Bulletin No. RB.211-72—-AH465,
dated July 15, 2013.

(ii) Reserved.

(3) For RR service information identified in
this AD, contact Rolls-Royce plc, P.O. Box
31, Derby DE24 8BJ, UK; phone: 44 0 1332
242424; fax: 44 0 1332 249936.

(4) You may view this service information
at FAA, Engine & Propeller Directorate, 12
New England Executive Park, Burlington,
MA. For information on the availability of
this material at the FAA, call 781-238-7125.

(5) You may view this service information
at the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
August 1, 2014.

Colleen M. D’Alessandro,

Assistant Directorate Manager, Engine &
Propeller Directorate, Aircraft Certification
Service.

[FR Doc. 2014-19017 Filed 8-18-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0122; Directorate
Identifier 2014-NM-002-AD; Amendment
39-17938; AD 2014-16-14]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-600,
—700, —=700C, —800, and —900 series
airplanes. This AD was prompted by
reports in which a single, undetected,
erroneous radio altimeter output caused
the autothrottle to enter landing flare
retard mode prematurely on approach.
This AD requires removing certain
autothrottle computers and installing a
new or reworked autothrottle computer.
We are issuing this AD to prevent a
single, undetected, erroneous radio
altimeter output from causing premature
autothrottle landing flare retard and
subsequent loss of automatic speed
control, which could result in loss of
control of the airplane.

DATES: This AD is effective September
23, 2014.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of September 23, 2014.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124—2207;
telephone 206-544-5000, extension 1;
fax 206-766-5680; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA 98057. For information on
the availability of this material at the
FAA, call 425-227-2112.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0122; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
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other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Marie Hogestad, Aerospace Engineer,
Systems and Equipment Branch, ANM-
1308, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425-917-6418;
fax: 425-917-6590; email:
marie.hogestad@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
Model 737-600, =700, —700C, —800, and
—900 series airplanes. The NPRM
published in the Federal Register on
March 3, 2014 (79 FR 11728). The
NPRM was prompted by reports in
which a single, undetected, erroneous
radio altimeter output caused the
autothrottle to enter landing flare retard
mode prematurely on approach. The
NPRM proposed to require removing
certain autothrottle computers and
installing a new or reworked
autothrottle computer. We are issuing
this AD to prevent a single, undetected,
erroneous radio altimeter output from
causing premature autothrottle landing
flare retard and subsequent loss of
automatic speed control, which could
result in loss of control of the airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM (79 FR 11728,
March 3, 2014) and the FAA’s response
to each comment.

Support for the NPRM (79 FR 11728,
March 3, 2014)

Boeing and the National
Transportation Safety Board (NTSB)
concurred with the NPRM (79 FR 11728,
March 3, 2014).

Clarification of Effect of Winglet
Installation

Aviation Partners Boeing stated that
installation of winglets per
Supplemental Type Certificate (STC)
ST00830SE does not affect the

accomplishment of the manufacturer’s
service instructions specified in the
NPRM (79 FR 11728, March 3, 2014).

Request To Change Cost Estimate

Kevin Lee, a private citizen, requested
that we increase the cost estimate of the
NPRM (79 FR 11728, March 3, 2014).
The commenter stated that the cost will
be significantly higher due to General
Electric not providing a free-of-charge
upgrade to the autothrottle computer
despite this being a safety and reliability
issue.

We disagree with increasing the cost
estimate. The cost estimate does not
include parts cost for the autothrottle
computer because it is considered
“Parts and Materials Supplied by the
Operator” in Boeing Alert Service
Bulletin 737-22A1215, dated November
22, 2013. The autothrottle computer
software can be updated using a data
loader on a bench with specific
equipment that is unique to the GE
autothrottle computer. However, since
this autothrottle computer has been out
of production for over ten years, it is
unlikely that operators will have the
capability to do the update themselves
using a disc supplied by GE. Therefore,
GE anticipates that the majority of
operators will return their autothrottle
computer to a GE service center for
modification. As an alternative,
operators may purchase the autothrottle
computer from Boeing. Boeing Alert
Service Bulletin 737-22A1215, dated
November 22, 2013, does not give the
cost and it is therefore not included in
our estimate. Since there are multiple
ways for operators to get an updated
autothrottle computer, we have not
included the cost of the autothrottle
computer in our estimate. We also do
not control warranty coverage. No
change has been made to this final rule
in this regard.

Request To Delay Issuance or Extend
Compliance Time of Final Rule

Kevin Lee requested that we delay
issuance of the final rule, or extend the
proposed 36-month compliance time
specified in the NPRM (79 FR 11728,
March 3, 2014). The commenter stated
that Boeing has not incorporated the
new GE autothrottle computer having
part number (P/N) 760SUE2-5 into their
Boeing 737 Illustrated Parts Catalog
(IPC) or the Instructions for Continued
Airworthiness documents.

We disagree with delaying issuance of
this final rule. Paragraph 1.K. of Boeing

Alert Service Bulletin 737-22A1215,
dated November 22, 2013, identifies the
Boeing 737 IPC as the only document
affected by replacement of the
autothrottle computer. The new
autothrottle computer has been added to
the IPC, therefore there is no need to
delay issuance of the final rule.

We also disagree with extending the
36-month compliance time. In
developing an appropriate compliance
time for this action, we considered the
urgency associated with the subject
unsafe condition, the availability of
required parts, and the practical aspect
of accomplishing the required
modification within a period of time
that corresponds to the normal
scheduled maintenance for most
affected operators. According to the
manufacturer, an ample number of
required parts will be available to
modify the U.S. fleet within the
proposed compliance time. However,
under the provisions of paragraph (i) of
this final rule, we will consider requests
for approval of an extension of the
compliance time if sufficient data are
submitted to substantiate that the new
compliance time would provide an
acceptable level of safety.

We have not changed the AD in
regard to either delaying the final rule
or extending the 36-month compliance
time.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (79 FR
11728, March 3, 2014) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (79 FR 11728,
March 3, 2014).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance

We estimate that this AD affects 497
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:
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ESTIMATED COSTS

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Autothrottle computer replacement ................. 1 work-hour x $85 per hour = $85 ................. $0 $85 $42,245

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-16-14 The Boeing Company:
Amendment 39-17938; Docket No.
FAA-2014-0122; Directorate Identifier
2014-NM-002—-AD.

(a) Effective Date
This AD is effective September 23, 2014.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 737-600, =700, —700C, —800, and —900
series airplanes, certificated in any category,
as identified in Boeing Alert Service Bulletin
737—-22A1215, dated November 22, 2013.

(d) Subject

Air Transport Association (ATA) of
America Code 22, Auto Flight.

(e) Unsafe Condition

This AD was prompted by reports in which
a single, undetected, erroneous radio
altimeter output caused the autothrottle to
enter landing flare retard mode prematurely
on approach. We are issuing this AD to
prevent a single, undetected, erroneous radio
altimeter output from causing premature
autothrottle landing flare retard and
subsequent loss of automatic speed control,
which could result in loss of control of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Replacement

Within 36 months after the effective date
of this AD, do the actions specified in
paragraphs (g)(1) and (g)(2) of this AD, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-22A1215, dated November 22, 2013.

(1) Remove any autothrottle computer, part
number (P/N) 760SUE1-1 (Boeing P/N 10—
62017-51), 760SUE2—2 (Boeing P/N 10—
62017-52), 760SUE2-3 (Boeing P/N 10—
62017-53), or 760SUE2—4 (Boeing P/N 10—
62017-54), from the E1-1 electronics shelf.

(2) Install a new or reworked autothrottle
computer, P/N 760SUE2-5 (Boeing P/N 10—
62017-55) at the E1-1 electronics shelf.

(h) Parts Installation Prohibition

As of the effective date of this AD, no
person may install an autothrottle computer,
P/N 760SUE1-1 (Boeing P/N 10-62017-51),
760SUE2-2 (Boeing P/N 10-62017-52),
760SUE2-3 (Boeing P/N 10-62017-53), or
760SUE2—4 (Boeing P/N 10-62017-54), on
any airplane.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (j) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Marie Hogestad, Aerospace Engineer,
Systems and Equipment Branch, ANM-130S,
FAA, Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA 98057—
3356; phone: 425-917-6418; fax: 425-917—
6590; email: marie.hogestad@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin 737—
22A1215, dated November 22, 2013.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—5680;
Internet https://www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA 98057.
For information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
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202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
Iocations.html.

Issued in Renton, Washington, on August
1, 2014.

Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014-19014 Filed 8-18-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0544; Directorate
Identifier 2012-NM-057-AD; Amendment
39-17935; AD 2014-16-11]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 777-200
series airplanes. This AD was prompted
by reports of smoke or flames in the
passenger cabin of various transport
category airplanes related to the wiring
for the passenger cabin in-flight
entertainment (IFE) system, cabin
lighting, and passenger seats. This AD
requires, for certain airplanes, doing an
inspection of the electrical power
control panel for a certain part number,
and corrective action if necessary; and,
for certain other airplanes, installing a
new electrical power control panel, and
making changes to the wiring and
certain electrical load management
system (ELMS) panels. We are issuing
this AD to ensure that the flightcrew is
able to turn off electrical power to the
IFE systems and other non-essential
electrical systems through one or two
switches in the flight deck in the event
of smoke or flames. In the event of
smoke or flames in the airplane flight
deck or passenger cabin, the flightcrew’s
inability to turn off electrical power to
the IFE system and other non-essential
electrical systems could result in the
inability to control smoke or flames in
the airplane flight deck or passenger
cabin during a non-normal or
emergency situation, and consequent
loss of control of the airplane.
DATES: This AD is effective September
23, 2014.

The Director of the Federal Register
approved the incorporation by reference

of certain publications listed in this AD
as of September 23, 2014.

ADDRESSES: For Boeing service
information identified in this AD,
contact Boeing Commercial Airplanes,
Attention: Data & Services Management,
P.O. Box 3707, MC 2H-65, Seattle, WA
98124-2207; telephone 206—-544-5000,
extension 1; fax 206—766-5680; Internet
https://www.myboeingfleet.com. For
BAE Systems service information
identified in this AD, contact BAE
Systems, Attention: Commercial
Product Support, 600 Main Street, Room
S18C, Johnson City, NY 13790-1806;
phone: 607-770-3084; fax: 607-770—
3015; email: CS-Customer.Service@
baesystems.com; Internet: http://
www.baesystems-ps.com/
customersupport. For GE service
information identified in this AD,
contact GE Aviation, Customer Support
Center, 1 Neumann Way, Cincinnati,
OH 45215; phone: 513-552—-3272; email:
cs.techpubs@ge.com; Internet: http://
www.geaviation.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-2112.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2013—
0544; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647—-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Ray
Mei, Aerospace Engineer, Systems and
Equipment Branch, ANM-130S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA
98057-3356; phone: 425-917-6467; fax:
425-917-6590; email: raymont.mei@
faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
Model 777-200 series airplanes. The

NPRM published in the Federal
Register on July 17, 2013 (78 FR 42727).
The NPRM was prompted by reports of
smoke or flames in the passenger cabin
of various transport category airplanes,
related to the wiring for the passenger
cabin IFE system, cabin lighting, and
passenger seats. The NPRM proposed to
require, for certain airplanes, doing an
inspection of the electrical power
control panel for a certain part number,
and corrective action if necessary; and,
for certain other airplanes, installing a
new electrical power control panel, and
making changes to the wiring and
certain ELMS panels. We are issuing
this AD to ensure that the flightcrew is
able to turn off electrical power to the
IFE systems and other non-essential
electrical systems through one or two
switches in the flight deck in the event
of smoke or flames. In the event of
smoke or flames in the airplane flight
deck or passenger cabin, the flightcrew’s
inability to turn off electrical power to
the IFE system and other non-essential
electrical systems could result in the
inability to control smoke or flames in
the airplane flight deck or passenger
cabin during a non-normal or
emergency situation, and consequent
loss of control of the airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal (78 FR 42727,
July 17, 2013) and the FAA’s response
to each comment.

Support for the NPRM (78 FR 42727,
July 17, 2013)

United Airlines (UA) supported the
NPRM (78 FR 42727, July 17, 2013).

Request To Accept Modification
Deviations Proposed by Japan Airlines
(JAL)

Japan Airlines (JAL) requested that we
accept modification deviations
proposed by JAL. JAL stated that there
were problems with the repair kits
including short electrical wire and
missing wires. JAL proposed various
deviations from the service bulletin
instructions in order to address these
problems.

We disagree with the request to accept
modification deviations. The issues that
JAL experienced with the Boeing kit
may not be applicable to other
operators; therefore, we are not
changing this final rule in this regard.
Operators may, however, request
approval of an alternative method of
compliance (AMOQC) for deviations for
the Boeing repair kit in accordance with
paragraph (k) of this AD.
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Request To Use Alternative Service
Information

JAL requested that we allow the use
of Boeing Service Bulletin 777-23-0254
to load an alternative version of cabin
management system (CMS) software.
JAL stated that the NPRM (78 FR 42727,
July 17, 2013), would require loading
the CMS software in accordance with
Boeing Service Bulletin 777-23-01786,
Revision 2, dated October 26, 2006, as
a concurrent requirement to Boeing
Service Bulletin 777-23-0254. JAL
stated that it has loaded this required
software, but also loaded another
version of the software for a cabin
configuration change using Boeing
Service Bulletin 777-23-0254. JAL
stated that Boeing Service Bulletin 777—
23-0254 identifies Boeing Service
Bulletin 777-23-0176, Revision 2, dated
October 26, 2006, as a concurrent
requirement; JAL therefore requested
that we include Boeing Service Bulletin
777—-23-0254 in the NPRM.

We disagree with the request to use
Boeing Service Bulletin 777-23-0254 to
load an alternative version of CMS
software. Although Boeing Service
Bulletin 777-23-0254 identifies Boeing
Service Bulletin 777—-23-0176, Revision
2, dated October 26, 2006, as a
concurrent requirement, we have not
evaluated the alternative software to
ensure it provides an acceptable level of
safety to the AD requirements.
Operators may request approval of an
AMOC for installation of this alternative
CMS software in accordance with
paragraph (k) of this AD.

Request To Add New Optional Action

Boeing and JAL requested that we
revise the Costs of Compliance section

and paragraph (i)(2) of the NPRM (78 FR
42727, July 17, 2013) to add Boeing
Service Bulletin 777-28 A0039, Revision
2, dated September 20, 2010, as an
option to Boeing Service Bulletin 777—
24-0077, Revision 4, dated October 17,
2012, for installation of additional
ELMS software.

The commenters stated that the new
ELMS software is required for
compliance to another AD (AD 2011-
09-15, Amendment 39-16677 (76 FR
24345, May 2, 2011)). The commenters
stated that AD 2011-09-15 requires
installing new panels in the main
equipment center and installing new
ELMS software in accordance with
Boeing Service Bulletin 777-28A0037,
Revision 2, dated September 20, 2010,
in order to prevent potential ignition
sources inside fuel tanks. The
commenters also stated that AD 2011-
09-15 identifies Boeing Service Bulletin
777—-28A0039, Revision 2, dated
September 20, 2010, as an additional
source of guidance for installing ELMS
software.

Boeing and JAL stated that requiring
ELMS software to be installed according
to Boeing Service Bulletin 777-24-0087,
Revision 2, dated August 16, 2007, as
proposed in the NPRM (78 FR 42727,
July 17, 2013), will create a conflict with
the requirements of AD 2011-09-15,
Amendment 39-16677 (76 FR 24345,
May 2, 2011). Boeing stated that it
intends to revise Service Bulletin 777—
24-0077 to Revision 5 to include Boeing
Service Bulletin 777-28A0039, Revision
2, dated September 20, 2010, as
concurrent service information.

We agree to add an option to use
Boeing Service Bulletin 777-28A0039,
Revision 2, dated September 20, 2010,

ESTIMATED COSTS

for installation of additional ELMS
software. We have added this reference
to the Costs of Compliance section and
to paragraph (i)(2) of this final rule, as
requested.

Change to Final Rule

For editorial purposes, we have
moved the credit service bulletin
references from paragraph (j)(3) of the
NPRM (78 FR 42727, July 17, 2013) to
new paragraphs (j)(3)(i) through (j)(3)(v)
of this final rule.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
42727, July 17, 2013) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 42727,
July 17, 2013).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance
We estimate that this AD affects 49
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

) Cost on U.S.
Action Labor cost Parts cost | Cost per product operators
Inspection/installation and changes ............... Up to 28 work-hours x $85 per hour = $1,436 | Up to $3,816 ..... Up to $186,984.
$2,380.

Concurrent installation (Boeing Service Bul- | 2 work-hours x $85 per hour = $170 ............ 0| $170 .corvrinnee $8,330.

letin 777-23-0176, Revision 2, dated Oc-

tober 26, 2006).
Concurrent installation (Boeing Service Bul- | 3 work-hours x $85 per hour = $255 ............ 0|%$255 ...ccovennene $12,495.

letin 777-24-0077, Revision 4, dated Oc-
tober 17, 2012; Boeing Service Bulletin
777-24-0087, Revision 2, dated August
16, 2007; or Boeing Service Bulletin 777-
28A0039, Revision 2, dated September
20, 2010).

We estimate the following costs to do
any necessary change that would be
required based on the results of the

inspection. We have no way of
determining the number of aircraft that
might need this replacement:
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ON-CONDITION COSTS
. Cost per
Action Labor cost Parts cost product
Change part NUMDET ........ccoviriereriere e 1 work-hour x $85 per hour = $85 .......cccceevveevveecreenns $0 $85

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-16-11 The Boeing Company:
Amendment 39-17935; Docket No.
FAA-2013-0544; Directorate Identifier
2012-NM-057-AD.

(a) Effective Date
This AD is effective September 23, 2014.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 777-200 series airplanes, certificated
in any category, as identified in Boeing
Service Bulletin 777—-24—0077, Revision 4,
dated October 17, 2012.

(d) Subject

Air Transport Association (ATA) of
America Code 24, Electrical power.

(e) Unsafe Condition

This AD was prompted by reports of smoke
or flames in the passenger cabin of various
transport category airplanes related to the
wiring for the passenger cabin in-flight
entertainment (IFE) system, cabin lighting,
and passenger seats. We are issuing this AD
to ensure that the flightcrew is able to turn
off electrical power to the IFE systems and
other non-essential electrical systems
through one or two switches in the flight
deck in the event of smoke or flames. In the
event of smoke or flames in the airplane
flight deck or passenger cabin, the
flightcrew’s inability to turn off electrical
power to the IFE system and other non-
essential electrical systems could result in
the inability to control smoke or flames in the
airplane flight deck or passenger cabin
during a non-normal or emergency situation,
and consequent loss of control of the
airplane.

(f) Compliance
Comply with this AD within the

compliance times specified, unless already
done.

(g) Installation

For Group 1, Configuration 1, airplanes, as
identified in Boeing Service Bulletin 777-24—
0077, Revision 4, dated October 17, 2012:
Within 60 months after the effective date of

this AD, install a new electrical power
control panel and make changes to the wiring
and certain electrical load management
system (ELMS) panels, in accordance with
the Accomplishment Instructions of Boeing
Service Bulletin 777—24-0077, Revision 4,
dated October 17, 2012.

(h) Inspection

For Group 1, Configuration 2, airplanes, as
identified in Boeing Service Bulletin 777-24—
0077, Revision 4, dated October 17, 2012:
Within 60 months after the effective date of
this AD, inspect the electrical power control
panel to determine the part number, and do
all applicable corrective actions, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 777—
24-0077, Revision 4, dated October 17, 2012.
Do all applicable corrective actions before
further flight.

(i) Concurrent Actions

(1) For Group 1, Configuration 1, airplanes,
as identified in Boeing Service Bulletin 777—
24—-0077, Revision 4, dated October 17, 2012:
Prior to or concurrently with accomplishing
the requirements of paragraph (g) of this AD,
install new operational software (OPS) in the
cabin management system to change the
operation of the cabin lighting system when
the CABIN/UTILITY switch is installed, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 777—
23-0176, Revision 2, dated October 26, 2006.

(2) For Group 1, Configuration 1, airplanes,
as identified in Boeing Service Bulletin 777—
24—-0077, Revision 4, dated October 17, 2012:
Concurrently with accomplishing the
requirements of paragraph (g) of this AD,
change the ELMS OPS and configuration
database software to decrease the number of
ELMS P110, ELMS P210, and ELMS P310
panel engine indication and crew alerting
system status messages, in accordance with
the Accomplishment Instructions of Boeing
Service Bulletin 777—-24—-0087, Revision 2,
dated August 16, 2007; or Boeing Service
Bulletin 777-28A0039, Revision 2, dated
September 20, 2010.

(j) Provisional Credit for Previous Actions

(1) This paragraph provides credit for the
actions specified in paragraphs (g) and (h)
this AD, if those actions were performed
before the effective date of this AD using the
service information identified in paragraph
(k) of this AD, provided that, within 60
months after the effective date of this AD, the
actions specified in paragraphs (j)(1)(i) and
(j)(1)(ii) of this AD are done, and wire kit
280W5110-105W is used.

(i) Identify the electrical power control
panels 233W3202-12 and 233W3202-13, in
accordance with the Accomplishment
Instructions of BAE Systems Service Bulletin
233W3202-24—04, Revision 2, dated October
2, 2006. The correct part number for the
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changed 233W3202-12 panel is 233W3202—
18, and the correct part number for the
changed 233W3202-13 panel is 233W3202—
19.

(ii) Put back the P210 power panel to the
correct standard, in accordance with the
Accomplishment Instructions of GE Aviation
Service Bulletin 6000ELM—-24—-614, Revision
1, dated November 9, 2009; or GE Aviation
Service Bulletin 6200ELM—-24-616, Revision
1, dated March 5, 2010.

(2) This paragraph provides credit for the
actions specified in paragraph (i)(1) of this
AD, if those actions were performed before
the effective date of this AD using Boeing
Service Bulletin 777-23-0176, dated January
9, 2003; or Boeing Service Bulletin 777-23—
0176, Revision 1, dated March 11, 2004;
which are not incorporated by reference in
this AD; provided that the actions specified
in Boeing Service Bulletin 777-23-0141,
dated June 14, 2001, were done prior to or
concurrently with the actions specified in
Boeing Service Bulletin 777-23-0176, dated
January 9, 2003; or Boeing Service Bulletin
777-23-0176, Revision 1, dated March 11,
2004.

(3) This paragraph provides credit for the
actions specified in paragraph (i)(2) of this
AD, if those actions were performed before
the effective date of this AD using Boeing
Service Bulletin 777-24-0087, dated July 24,
2003; or Boeing Service Bulletin 777-24—
0087, Revision 1, dated December 18, 2003;
which are not incorporated by reference in
this AD; provided that the actions specified
in Boeing Service Bulletin 777-24-0087,
dated July 24, 2003; or Boeing Service
Bulletin 777-24-0087, Revision 1, dated
December 18, 2003; were done concurrently
with the actions specified in the service
information identified in paragraphs (j)(3)(i)
through (j)(3)(v) of this AD.

(i) Boeing Service Bulletin 777-24-0077,
dated August 21, 2003, which is not
incorporated by reference in this AD.

(ii) Boeing Service Bulletin 777-24-0077,
Revision 1, dated May 24, 2007, which is not
incorporated by reference in this AD.

(iii) Boeing Service Bulletin 777-24-0077,
Revision 2, dated December 17, 2009, 2007,
which is not incorporated by reference in this
AD.

(iv) Boeing Service Bulletin 777-24-0077,
Revision 3, dated December 6, 2011, 2007,
which is not incorporated by reference in this
AD.

(v) Boeing Service Bulletin 777-24-0077,
Revision 4, dated October 17, 2012.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (1) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,

or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane and the
approval must specifically refer to this AD.

(1) Related Information

(1) For more information about this AD,
contact Ray Mei, Aerospace Engineer,
Systems and Equipment Branch, ANM-1308S,
FAA, Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA 98057—
3356; phone: 425-917-6467; fax: 425-917—
6590; email: raymont.mei@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (m)(3), (m)(4), (m)(5), and (m)(6)
of this AD, as applicable.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) BAE Systems Service Bulletin
233W3202—-24-04, Revision 2, dated October
2, 2006.

(ii) Boeing Service Bulletin 777-23-0176,
Revision 2, dated October 26, 2006.

(iii) Boeing Service Bulletin 777-24-0077,
Revision 4, dated October 17, 2012.

(iv) Boeing Service Bulletin 777-24-0087,
Revision 2, dated August 16, 2007.

(v) Boeing Service Bulletin 777-28 A0039,
Revision 2, dated September 20, 2010.

(vi) GE Aviation Service Bulletin
6000ELM—24—614, Revision 1, dated
November 9, 2009.

(vii) GE Aviation Service Bulletin
6200ELM-24-616, Revision 1, dated March
5, 2010.

(3) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data &
Services Management, P.O. Box 3707, MC
2H-65, Seattle, WA 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com.

(4) For BAE Systems service information
identified in this AD, contact BAE Systems,
Attention: Commercial Product Support, 600
Main Street, Room S18C, Johnson City, NY
13790-1806; phone: 607—770-3084; fax: 607—
770-3015; email: CS-Customer.Service@
baesystems.com; Internet: http://
www.baesystems-ps.com/customersupport.

(5) For GE service information identified in
this AD, contact GE Aviation, Customer
Support Center, 1 Neumann Way, Cincinnati,
OH 45215; phone: 513-552—-3272; email:
cs.techpubs@ge.com; Internet: http://
www.geaviation.com.

(6) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on August
1, 2014.
Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014-18905 Filed 8—18—14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0129; Directorate
Identifier 2013—-NM-105-AD; Amendment
39-17931; AD 2014-16-07]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2011-15—
09 for certain Bombardier, Inc. Model
DHC-8-400, —401, and —402 airplanes.
AD 2011-15-09 required repetitive
inspections for proper operation of the
main landing gear (MLG) alternate
extension system (AES), and corrective
actions if necessary. This new AD
requires, for certain airplanes, new
repetitive inspections for proper
operation of the MLG AES, and
corrective actions if necessary. This new
AD also requires eventually replacing
the MLG AES cam mechanism assembly
with a new assembly, which terminates
the repetitive inspections for those
airplanes. This AD was prompted by a
determination that, for certain airplanes
not affected by AD 2011-15-09, a
different MLG AES cam mechanism
assembly was installed, resulting in
input lever fractures and inability to
open the MLG door; those assemblies
could be subject to the same unsafe
condition in AD 2011-15-09. We are
issuing this AD to prevent improper
operation of the cam mechanism or
rupture of the door release cable, which
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could result in loss of control of the
airplane during landing.

DATES: This AD becomes effective
September 23, 2014.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of September 23, 2014.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of August 2, 2011 (76 FR
42033, July 18, 2011).

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2014-0129; or in
person at the Docket Management
Facility, U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC.

For service information identified in
this AD, contact Bombardier, Inc., Q-
Series Technical Help Desk, 123 Garratt
Boulevard, Toronto, Ontario M3K 1Y5,
Canada; telephone 416—375-4000; fax
416-375—-4539; email thd.gseries@
aero.bombardier.com; Internet http://
www.bombardier.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone (516) 228-7318;
fax (516) 794—5531.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2011-15-09,
Amendment 39-16756 (76 FR 42033,
July 18, 2011). AD 2011-15-09 applied
to certain Bombardier, Inc. Model DHC—
8-400, —401, and —402 airplanes. The
NPRM published in the Federal
Register on March 5, 2014 (79 FR
12428).

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF—2011-01R2,
dated May 21, 2013 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCATI”), to correct an unsafe condition
for certain Bombardier, Inc. Model

DHC-8-400, —401, and —402 airplanes.
The MCALI states:

Two cases of the main landing gear (MLG)
alternate extension system (AES) cam
mechanism failure were found during line
checks. The cam mechanism operates the
cable to open the MLG door and releases the
MLG uplock in sequence. In the case where
it is necessary to deploy the MLG using the
AES, the failure of the MLG AES cam
mechanism on one side will lead to an unsafe
asymmetrical landing configuration.

Preliminary investigation indicates that the
cam mechanism failure may have occurred
and remained dormant after a previous AES
operation. The cam mechanism may not have
fully returned to the normal rested position.
With the cam mechanism out of normal
rested position, normal powered landing gear
door operation could introduce sufficient
loads to fracture the cam mechanism or
rupture the door release cable.

This [Canadian] AD mandates the initial
and subsequent [detailed] inspections for
proper operation of the MLG AES cam
mechanism, and rectify [repair or replace
cam assembly with new or serviceable cam
assembly] as necessary.

Since the original issue of this [Canadian]
AD, Bombardier Inc. has determined that the
existing inspection procedure is insufficient
for verification of proper MLG AES cam
mechanism operation, and has superseded
this inspection procedure. Revision 1 of this
[Canadian] AD mandates the use of the
revised inspection [and rectification]
procedure.

Prior to the introduction of MLG AES cam
mechanism assembly part number (P/N)
48510-5 as terminating action, an interim
MLG AES cam mechanism assembly P/N
48510-3 was introduced.

Revision 2 of this [Canadian] AD updates
the applicability paragraph, updates the MLG
AES cam mechanism inspection criteria and
mandates the terminating action.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2014-0129.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received. The
commenter supported the NPRM (79 FR
12428, March 5, 2014).

“Contacting the Manufacturer”
Paragraph in This AD

Since late 2006, we have included a
standard paragraph titled “Airworthy
Product” in all MCAI ADs in which the
FAA develops an AD based on a foreign
authority’s AD.

The MCAI or referenced service
information in an FAA AD often directs
the owner/operator to contact the
manufacturer for corrective actions,
such as a repair. Briefly, the Airworthy
Product paragraph allowed owners/
operators to use corrective actions

provided by the manufacturer if those
actions were FAA-approved. In
addition, the paragraph stated that any
actions approved by the State of Design
Authority (or its delegated agent) are
considered to be FAA-approved.

In the NPRM (79 FR 12428, March 5,
2014), we proposed to prevent the use
of repairs that were not specifically
developed to correct the unsafe
condition, by requiring that the repair
approval provided by the State of
Design Authority or its delegated agent
specifically refer to this FAA AD. This
change was intended to clarify the
method of compliance and to provide
operators with better visibility of repairs
that are specifically developed and
approved to correct the unsafe
condition. In addition, we proposed to
change the phrase “its delegated agent”
to include a design approval holder
(DAH) with State of Design Authority
design organization approval (DOA), as
applicable, to refer to a DAH authorized
to approve required repairs for the
proposed AD.

No comments were provided to the
NPRM (79 FR 12428, March 5, 2014)
about these proposed changes. However,
a comment was provided for an NPRM
having Directorate Identifier 2012—-NM—
101-AD (78 FR 78285, December 26,
2013). The commenter stated the
following: “The proposed wording,
being specific to repairs, eliminates the
interpretation that Airbus messages are
acceptable for approving minor
deviations (corrective actions) needed
during accomplishment of an AD
mandated Airbus service bulletin.”

This comment has made the FAA
aware that some operators have
misunderstood or misinterpreted the
Airworthy Product paragraph to allow
the owner/operator to use messages
provided by the manufacturer as
approval of deviations during the
accomplishment of an AD-mandated
action. The Airworthy Product
paragraph does not approve messages or
other information provided by the
manufacturer for deviations to the
requirements of the AD-mandated
actions. The Airworthy Product
paragraph only addresses the
requirement to contact the manufacturer
for corrective actions for the identified
unsafe condition and does not cover
deviations from other AD requirements.
However, deviations to AD-required
actions are addressed in 14 CFR 39.17,
and anyone may request the approval
for an alternative method of compliance
to the AD-required actions using the
procedures found in 14 CFR 39.19.

To address this misunderstanding and
misinterpretation of the Airworthy
Product paragraph, we have changed the
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paragraph and retitled it “Contacting the
Manufacturer.” This paragraph now
clarifies that for any requirement in this
AD to obtain corrective actions from a
manufacturer, the actions must be
accomplished using a method approved
by the FAA, TCCA, or Bombardier,
Inc.’s TCCA Design Approval
Organization (DAQ).

The Contacting the Manufacturer
paragraph also clarifies that, if approved
by the DAO, the approval must include
the DAO-authorized signature. The DAO
signature indicates that the data and
information contained in the document
are TCCA-approved, which is also FAA-
approved. Messages and other
information provided by the
manufacturer that do not contain the
DAO-authorized signature approval are
not TCCA-approved, unless TCCA
directly approves the manufacturer’s
message or other information.

This clarification does not remove
flexibility previously afforded by the
Airworthy Product paragraph.
Consistent with long-standing FAA
policy, such flexibility was never
intended for required actions. This is
also consistent with the
recommendation of the Airworthiness
Directive Implementation Aviation
Rulemaking Committee to increase
flexibility in complying with ADs by
identifying those actions in
manufacturers’ service instructions that
are ‘“Required for Compliance” with
ADs. We continue to work with
manufacturers to implement this

recommendation. But once we
determine that an action is required, any
deviation from the requirement must be
approved as an alternative method of
compliance.

Other commenters to the NPRM
having Directorate Identifier 2012—NM—
101-AD (78 FR 78285, December 26,
2013) pointed out that in many cases the
foreign manufacturer’s service bulletin
and the foreign authority’s MCAI might
have been issued some time before the
FAA AD. Therefore, the DOA might
have provided U.S. operators with an
approved repair, developed with full
awareness of the unsafe condition,
before the FAA AD is issued. Under
these circumstances, to comply with the
FAA AD, the operator would be
required to go back to the
manufacturer’s DOA and obtain a new
approval document, adding time and
expense to the compliance process with
no safety benefit.

Based on these comments, we
removed the requirement that the DAH-
provided repair specifically refer to this
AD. Before adopting such a
requirement, the FAA will coordinate
with affected DAHs and verify they are
prepared to implement means to ensure
that their repair approvals consider the
unsafe condition addressed in this AD.
Any such requirements will be adopted
through the normal AD rulemaking
process, including notice-and-comment
procedures, when appropriate.

We also have decided not to include
a generic reference to either the

ESTIMATED COSTS

“delegated agent” or “DAH with State of
Design Authority design organization
approval,” but instead we have
provided the specific delegation
approval granted by the State of Design
Authority for the DAH throughout this
AD.

Change to Paragraph (g)(3) of This AD

For clarity purposes, we have revised
paragraph (g)(3) of this AD by adding
new paragraphs (g)(3)(i) and (g)(3)(ii) to
this AD.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (79 FR
12428, March 5, 2014) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (79 FR 12428,
March 5, 2014).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance

We estimate that this AD affects 75
airplanes of U.S. registry.

Action

Labor cost Parts cost

Cost per product Cost on U.S. operators

AD  2011-15-09,
(76 FR

Inspection in
Amendment 39-16756
42033, July 18, 2011).

Inspection [new action] ..........c........

Replacement of both cam assem-
blies [new terminating action].

Up to 24 work-hours x $85 per
hour = up to $2,040 per inspec-
tion cycle.

1 work-hour x $85 per hour = $85 | $0
per inspection cycle.

4 work-hours x $85 per hour =
$680 [$340 per cam assembly].

$7,676 (2 cam as-
semblies).

Up to $4,649 per in-

$85 per inspection

$80,167 ..covvercene

Up to $348,675 per in-

spection cycle. spection cycle.

$6,375 per inspection
cycle.

$601,200.

cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations

for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,

or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2014-0129; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
AD, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2011-15-09, Amendment 39-16756 (76
FR 42033, July 18, 2011), and adding the
following new AD:

2014-16-07 Bombardier, Inc.: Amendment
39-17931. Docket No. FAA-2014-0129;
Directorate Identifier 2013-NM-105-AD.

(a) Effective Date

This AD becomes effective September 23,
2014.

(b) Affected ADs

This AD replaces AD 2011-15-09,
Amendment 39-16756 (76 FR 42033, July 18,
2011).

(c) Applicability

This AD applies to Bombardier, Inc. Model
DHC-8-400, —401, and —402 airplanes,
certificated in any category, serial numbers
4001, 4003 through 4418 inclusive, 4422 and
4423.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing Gear.
(e) Reason

This AD was prompted by a determination
that a different main landing gear (MLG)
alternate extension system (AES) cam
mechanism assembly was installed resulting

in input lever fractures and inability to open
the MLG door; those assemblies could be
subject to the same unsafe condition in the
existing AD. We are issuing this AD to
prevent improper operation of the cam
mechanism or rupture of the door release
cable, which could result in loss of control
of the airplane during landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Detailed Inspection for Proper
Operation of the MLG

This paragraph restates the requirement in
paragraph (i) of AD 2011-15-09, Amendment
39-16756 (76 FR 42033, July 18, 2011), with
revised service information. For airplanes
with a MLG AES cam mechanism assembly
having part number (P/N) 48510-1: Within
50 flight hours or 10 days after August 2,
2011 (the effective date of AD 2011-15-09,
Amendment 39-16756 (76 FR 42033, July 18,
2011)), whichever occurs first, do a detailed
inspection for proper operation of the MLG
AES cam mechanism, in accordance with
paragraph A) of Bombardier Repair Drawing
8/4-32-0160, Issue 3, dated February 15,
2011; or Bombardier Repair Drawing 8/4—32—
0160, Issue 6, dated June 27, 2012. As of the
effective date of this AD, use only
Bombardier Repair Drawing 8/4—-32-0160,
Issue 6, dated June 27, 2012. Repeat the
inspection thereafter at intervals not to
exceed 50 flight hours or 10 days, whichever
occurs first.

(1) If the cam mechanism is found to reset
to the normal rested position without any
sticking or binding, it is operating properly.

(2) If the cam mechanism has not reset to
its normal rested position, or if any sticking
or binding is observed, before further flight,
remove the cam assembly, in accordance
with paragraph A) of Bombardier Repair
Drawing 8/4-32-0160, Issue 3, dated
February 15, 2011; or Bombardier Repair
Drawing 8/4-32-0160, Issue 6, dated June 27,
2012, and do the actions in paragraph (g)(2)(i)
or (g)(2)(ii) of this AD. As of the effective date
of this AD, use only Bombardier Repair
Drawing 8/4-32-0160, Issue 6, dated June 27,
2012.

(i) Repair the cam mechanism assembly,
including doing detailed inspections for
discrepancies (an inspection to determine
proper operation, an inspection for damage,
an inspection for corrosion and cadmium
coating degradation, and inspections to
determine dimensions are within the limits
specified in paragraph B) of Bombardier
Repair Drawing 8/4-32-0160, Issue 3, dated
February 15, 2011; or Bombardier Repair
Drawing 8/4-32-0160 Issue 6, dated June 27,
2012, in accordance with paragraph B) of
Bombardier Repair Drawing 8/4-32-0160,
Issue 3, dated February 15, 2011; and install
the repaired cam assembly in accordance
with paragraph C) of Bombardier Repair
Drawing 8/4-32-0160, Issue 3, dated
February 15, 2011; or Bombardier Repair
Drawing 8/4-32-0160, Issue 6, dated June 27,
2012. As of the effective date of this AD, use
only Bombardier Repair Drawing 8/4-32—
0160, Issue 6, dated June 27, 2012.

(ii) Install a new or serviceable cam
assembly, in accordance with paragraph C) of
Bombardier Repair Drawing 8/4—-32-0160,
Issue 3, dated February 15, 2011; or
Bombardier Repair Drawing 8/4-32-0160,
Issue 6, dated June 27, 2012. As of the
effective date of this AD, use only
Bombardier Repair Drawing 8/4-32-0160,
Issue 6, dated June 27, 2012.

(3) If the cam mechanism is found
damaged or inoperative during the repair
specified in paragraph (g)(2)(i) of this AD; or
if any discrepancies are found and
Bombardier Repair Drawing 8/4-32-0160,
Issue 3, dated February 15, 2011, or
Bombardier Repair Drawing 8/4-32-0160,
Issue 6, dated June 27, 2012, does not specify
repairs for those discrepancies; or repairs
specified in paragraph (g)(2)(i) of this AD
cannot be accomplished: Before further
flight, accomplish paragraph (g)(3)(i) or
(g)(3)(ii) of this AD.

(i) Repair and reinstall using a method
approved by the Manager, New York ACO,
ANE-170, Engine and Propeller Directorate,
FAA; or Transport Canada Civil Aviation
(TCCA); or Bombardier, Inc.’s TCCA Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(ii) Install a new or serviceable cam
assembly, in accordance with paragraph C) of
Bombardier Repair Drawing 8/4-32-0160,
Issue 3, dated February 15, 2011; or
Bombardier Repair Drawing 8/4-32-0160,
Issue 6, dated June 27, 2012. As of the
effective date of this AD, use only
Bombardier Repair Drawing 8/4-32-0160,
Issue 6, dated June 27, 2012, to install the
cam assembly.

(h) New Inspection for Proper Operation of
the MLG Replacement Part

For airplanes with a MLG AES cam
mechanism assembly having P/N 48510-3:
Within 1,800 flight hours or 9 months after
installation of the assembly, whichever
occurs first after the effective date of this AD,
do a detailed inspection for proper operation
of the MLG AES cam mechanism, in
accordance with paragraph A) of Bombardier
Repair Drawing 8/4-32-0160, Issue 6, dated
June 27, 2012. Repeat the inspection
thereafter at intervals not to exceed 600 flight
hours or 3 months, whichever occurs first.

(1) If the cam mechanism is found to reset
to the normal rested position without any
sticking or binding, it is operating properly.

(2) If the cam mechanism has not reset to
its normal rested position, or if any sticking
or binding is observed, before further flight,
remove the cam assembly, in accordance
with paragraph A) of Bombardier Repair
Drawing 8/4-32-0160, Issue 6, dated June 27,
2012, and do the actions required by
paragraphs (h)(2)(i) or (h)(2)(ii) of this AD.

(i) Repair the cam mechanism assembly,
including doing detailed inspections for
discrepancies (an inspection to determine
proper operation, an inspection for damage,
an inspection for corrosion and cadmium
coating degradation, and inspections to
determine dimensions are within the limits
specified in paragraph B) of Bombardier
Repair Drawing 8/4-32-0160, Issue 6, dated
June 27, 2012), in accordance with paragraph
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B) of Bombardier Repair Drawing 8/4-32—
0160, Issue 6, dated June 27, 2012; and install
the repaired cam assembly in accordance
with paragraph C) of Bombardier Repair
Drawing 8/4-32-0160, Issue 6, dated June 27,
2012.

(ii) Install a new or serviceable cam
assembly, in accordance with paragraph C) of
Bombardier Repair Drawing 8/4-32-0160,
Issue 6, dated June 27, 2012.

(3) If the cam mechanism is found
damaged or inoperative during the repair
specified in paragraph (h)(2)(i) of this AD; or
if any discrepancies are found and
Bombardier Repair Drawing 8/4—-32-0160,
Issue 6, dated June 27, 2012, does not specify
repairs for those discrepancies; or repairs
specified in paragraph (h)(2)(i) of this AD
cannot be accomplished: Before further
flight, do the applicable actions required by
paragraph (h)(3)(i) or (h)(3)(ii) of this AD.

(i) Repair and reinstall using a method
approved by the Manager, ANE-170, New
York ACO, FAA, or TCCA; or Bombardier,
Inc.’s TCCA Design Approval Organization
(DAQ). If approved by the DAO, the approval
must include the DAO-authorized signature.

(ii) Install a new or serviceable cam
assembly, in accordance with paragraph C) of
Bombardier Repair Drawing 8/4—-32—-0160,
Issue 6, dated June 27, 2012.

(i) New Credit for Previous Actions for
Paragraphs (g) and (h) of This AD

This paragraph provides credit for actions
required by paragraphs (g) and (h) of this AD,
if those actions were performed before the
effective date of this AD using Bombardier
Repair Drawing 8/4-32-0160, Issue 5, dated
June 6, 2012, which is not incorporated by
reference in this AD.

(j) New Terminating Action

Within 6,000 flight hours or 36 months
after the effective date of this AD, whichever
occurs first, replace any MLG AES cam
mechanism assembly having P/N 48510-1 or
P/N 48510-3 with a new MLG AES cam
mechanism assembly having P/N 48510-5, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
84-32-100, Revision A, dated August 30,
2012. Accomplishing this replacement
terminates the repetitive inspections required
by this AD.

(k) New Credit for Previous Actions for
Paragraph (j) of This AD

This paragraph provides credit for actions
required by paragraph (j) of this AD, if those
actions were performed before the effective
date of this AD using Bombardier Service
Bulletin 84-32-100, dated August 15, 2012,
which is not incorporated by reference in this
AD.

(1) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District

Office, as appropriate. ATTN: Program
Manager, Continuing Operational Safety,
FAA, New York ACO, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794-5531. Before
using any approved AMOC, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office. The AMOC approval
letter must specifically reference this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO, ANE-170,
Engine and Propeller Directorate, FAA; or
TCCA; or Bombardier, Inc.’s TCCA Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(m) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
Airworthiness Directive CF—2011-01R2,
dated May 21, 2013, for related information.
You may examine the MCAI in the AD
docket on the Internet at http://
www.regulations.gov/#!docketDetail;D=FAA-
2014-0129.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (n)(5) and (n)(6) of this AD.

(n) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on September 23, 2014.

(i) Bombardier Repair Drawing 8/4—32—
0160, Issue 6, dated June 27, 2012. The issue
dates for this document are identified only
on sheets 1 and 1A of this document.

(ii) Bombardier Service Bulletin 84-32—
100, Revision A, dated August 30, 2012.

(4) The following service information was
approved for IBR on August 2, 2011 (76 FR
42033, ]uly 18, 2011).

(i) Bombardier Repair Drawing 8/4-32—
0160, Issue 3, dated February 15, 2011. The
issue dates for this document are identified
only on the first page of this document.

(ii) Reserved.

(5) For service information identified in
this AD, contact Bombardier, Inc., Q-Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416-375-4000; fax 416—375—-4539;
email thd.qseries@aero.bombardier.com;
Internet http://www.bombardier.com.

(6) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records

Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on July 30,
2014.
Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014-19150 Filed 8-18—14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0250; Directorate
Identifier 2013—-NM-165-AD; Amendment
39-17930; AD 2014-16-06]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-600-2B16
(CL-604 Variant) airplanes. This AD
was prompted by reports of in-flight
uncommanded rudder movements. This
AD requires revising the airplane flight
manual (AFM) to incorporate an
uncommanded yaw motion procedure.
We are issuing this AD to prevent in-
flight uncommanded rudder
movements, which could lead to
structural failure and subsequent loss of
the airplane.

DATES: This AD becomes effective
September 23, 2014.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of September 23, 2014.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2014-0250 or in
person at the Docket Management
Facility, U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC.

For service information identified in
this AD, contact Bombardier, Inc., 400
Cote-Vertu Road West, Dorval, Québec
H4S 1Y9, Canada; telephone 514-855—
5000; fax 514—855-7401; email thd.crj@
aero.bombardier.com; Internet http://
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www.bombardier.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

FOR FURTHER INFORMATION CONTACT:
Luke Walker, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office (ACO), 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone 516-228-7363; fax
516-794-5531.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc. Model
CL-600-2B16 (CL—-604 Variant)
airplanes. The NPRM published in the
Federal Register on April 21, 2014 (79
FR 22069). The NPRM was prompted by
reports of in-flight uncommanded
rudder movements. The NPRM
proposed to require revising the AFM to
incorporate an uncommanded yaw
motion procedure. We are issuing this
AD to prevent in-flight uncommanded
rudder movements, which could lead to
structural failure and subsequent loss of
the airplane.

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF-2013-22,
dated August 12, 2013 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or “‘the
MCATI”), to correct an unsafe condition
for certain Bombardier, Inc. Model CL—
600-2B16 (CL-604 Variant) airplanes.
The MCAI states:

There have been several reported incidents
where Bombardier Regional Jet aeroplanes
experienced in-flight uncommanded rudder
movements. Investigation revealed that a
failure of the voltage regulator inside the yaw
damper actuator could lead to uncommanded
yaw movement. If not corrected, this
condition could lead to structural failure and
the subsequent loss of the aeroplane.

Since the Challenger 604 aeroplanes have
the same system, and can also experience a
similar problem of uncommanded yaw
movement, Transport Canada is issuing this
[Canadian] AD that mandates the
introduction of an emergency procedure to
the Aeroplane Flight Manual (AFM) to
address the above-mentioned unsafe
condition.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2014-0250-
0002.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (79
FR 22069, April 21, 2014) or on the
determination of the cost to the public.

“Contacting the Manufacturer”
Paragraph in This AD

Since late 2006, we have included a
standard paragraph titled “Airworthy
Product” in all MCAI ADs in which the
FAA develops an AD based on a foreign
authority’s AD.

We have become aware that some
operators have misunderstood or
misinterpreted the Airworthy Product
paragraph to allow the owner/operator
to use messages provided by the
manufacturer as approval of deviations
during the accomplishment of an AD-
mandated action. The Airworthy
Product paragraph does not approve
messages or other information provided
by the manufacturer for deviations to
the requirements of the AD-mandated
actions. The Airworthy Product
paragraph only addresses the
requirement to contact the manufacturer
for corrective actions for the identified
unsafe condition and does not cover
deviations from other AD requirements.
However, deviations to AD-required
actions are addressed in 14 CFR 39.17,
and anyone may request the approval
for an alternative method of compliance
to the AD-required actions using the
procedures found in 14 CFR 39.19.

To address this misunderstanding and
misinterpretation of the Airworthy
Product paragraph, we have changed the
paragraph and retitled it “Contacting the
Manufacturer.” This paragraph now
clarifies that for any requirement in this
AD to obtain corrective actions from a
manufacturer, the actions must be
accomplished using a method approved
by the FAA, TCCA, or Bombardier,
Inc.’s TCCA Design Approval
Organization (DAQ).

The Contacting the Manufacturer
paragraph also clarifies that, if approved
by the DAO, the approval must include
the DAO-authorized signature. The DAO
signature indicates that the data and
information contained in the document
are TCCA-approved, which is also FAA-
approved. Messages and other
information provided by the
manufacturer that do not contain the
DAO-authorized signature approval are
not TCCA-approved, unless TCCA
directly approves the manufacturer’s
message or other information.

This clarification does not remove
flexibility previously afforded by the
Airworthy Product paragraph.
Consistent with long-standing FAA

policy, such flexibility was never
intended for required actions. This is
also consistent with the
recommendation of the Airworthiness
Directive Implementation Aviation
Rulemaking Committee to increase
flexibility in complying with ADs by
identifying those actions in
manufacturers’ service instructions that
are “Required for Compliance” with
ADs. We continue to work with
manufacturers to implement this
recommendation. But once we
determine that an action is required, any
deviation from the requirement must be
approved as an alternative method of
compliance.

We also have decided not to include
a generic reference to either the
“delegated agent” or “design approval
holder (DAH) with State of Design
Authority design organization
approval,” but instead we have
provided the specific delegation
approval granted by the State of Design
Authority for the DAH throughout this
AD.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

¢ Are consistent with the intent that
was proposed in the NPRM (79 FR
22069, April 21, 2014) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (79 FR 22069,
April 21, 2014).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance

We estimate that this AD affects 116
airplanes of U.S. registry.

We also estimate that it will take
about 1 work-hour per product to
comply with the basic requirements of
this AD. The average labor rate is $85
per work-hour. Required parts will cost
about $0 per product. Based on these
figures, we estimate the cost of this AD
on U.S. operators to be $9,860, or $85
per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
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detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.regulations.
gov/#!docketDetail;:D=FAA-2014-0250;
or in person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
AD, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2014-16-06 Bombardier, Inc.: Amendment
39-17930. Docket No. FAA—-2014-0250;

Directorate Identifier 2013—-NM—-165—-AD.

(a) Effective Date

This AD becomes effective September 23,
2014.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc. Model
CL-600-2B16 (CL-604 Variant) airplanes,
certificated in any category, serial numbers
(S/Ns) 5301 through 5665 inclusive, and
5701 and subsequent.

(d) Subject

Air Transport Association (ATA) of
America Code 22, Autopilot System; and
Code 27, Rudder Actuator.

(e) Reason

This AD was prompted by reports of in-
flight uncommanded rudder movements. We
are issuing this AD to prevent in-flight
uncommanded rudder movements, which
could lead to structural failure and
subsequent loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Airplane Flight Manual (AFM) Revision

Within 30 days after the effective date of
this AD, revise the Emergency Procedures
Section of the applicable Bombardier AFM to
incorporate the uncommanded yaw motion
procedure specified in paragraph (g)(1) or
(g)(2) of this AD, as applicable.

(1) For Model CL-600-2B16 (CL—604
Variant) airplanes having S/Ns 5301 through
5665 inclusive: Procedure 1.C.,
Uncommanded Yaw Motion, of Section 03—
06, Automatic Flight Control System, of
Chapter 3—Emergency Procedures, of the
Bombardier Challenger CL-604 AFM, PSP
604—1, Revision 89, dated July 8, 2013.

(2) For Model CL-600-2B16 (CL—604
Variant) airplanes having S/Ns 5701 and
subsequent: Procedure 1.C., Uncommanded
Yaw Motion, of Section 03-06, Automatic
Flight Control System, of Chapter 3—
Emergency Procedures, of the Bombardier
Challenger CL-605 AFM, PSP 605-1,
Revision 25, dated July 8, 2013.

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, FAA, New York

Aircraft Certification Office (ACO), ANE-170,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the New York ACO, send it to
ATTN: Program Manager, Continuing
Operational Safety, FAA, New York ACO,
1600 Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone 516—228-7300; fax
516—794-5531. Before using any approved
AMOC, notify your appropriate principal
inspector, or lacking a principal inspector,
the manager of the local flight standards
district office/certificate holding district
office. The AMOC approval letter must
specifically reference this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO, ANE-170,
Engine and Propeller Directorate, FAA; or
Transport Canada Civil Aviation (TCCA); or
Bombardier, Inc.’s TCCA Design Approval
Organization (DAO). If approved by the DAO,
the approval must include the DAO-
authorized signature.

(i) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
Airworthiness Directive CF—2013-22, dated
August 12, 2013, for related information.
This MCAI may be found in the AD docket
on the Internet at http://www.regulations.
gov/#!documentDetail; D=FAA-2014-0250-
0002.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Procedure 1.C., Uncommanded Yaw
Motion, of Section 03-06, Automatic Flight
Control System, of Chapter 3—Emergency
Procedures, of the Bombardier Challenger
CL-604 Airplane Flight Manual, PSP 604-1,
Revision 89, dated July 8, 2013.

(ii) Procedure 1.C., Uncommanded Yaw
Motion, of Section 03-06, Automatic Flight
Control System, of Chapter 3—Emergency
Procedures, of the Bombardier Challenger
CL-605 Airplane Flight Manual, PSP 605-1,
Revision 25, dated July 8, 2013.

(3) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855-7401; email thd.crj@
aero.bombardier.com; Internet http://
www.bombardier.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
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National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on July 30,
2014.
Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014-19152 Filed 8-18—14; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 240, 241, and 250
[Release No. 34-72472; File No. S7-02-13]
RIN 3235—-AL25

Application of “Security-Based Swap
Dealer” and “Major Security-Based
Swap Participant’” Definitions to
Cross-Border Security-Based Swap
Activities; Republication

Correction

In rule document R1-2014-15337
beginning on page 47278 in the issue of
Tuesday, August 12, 2014, make the
following correction:

On page 47278, in the first column, in
the eleventh through seventeenth lines,
and on page 47372, in the third column,
in the eighth through fourteenth lines,
the editorial notes should read as
follows:

Editorial Note: Rule document 2014—
15337 was originally published on pages
39067 through 39162 in the issue of
Wednesday, July 9, 2014. In that publication
the footnotes contained erroneous entries.
The corrected document is republished in its
entirety.

[FR Doc. C1-2014-15337 Filed 8-18—14; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2014—-0705]
RIN 1625-AA08

Special Local Regulations for Marine
Events, Atlantic Ocean; Ocean City, NJ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the enforcement

date of the special local regulation for
the recurring air show event known as
the Ocean City Air Show, held over the
waters of the Atlantic Ocean, adjacent to
Ocean City, New Jersey. The change of
enforcement date for the special local
regulation is necessary to provide for
the safety of life on navigable waters
during the event. This action will
restrict vessel traffic in the waters of the
Atlantic Ocean adjacent to Ocean City,
New Jersey, during the event.

DATES: This rule is effective August 19,
2014 until 2:30 p.m. on September 14,
2014, and will be enforced from 11:00
a.m. to 2:30 p.m. on September 14,
2014.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2014-0705]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email Lieutenant Brennan
Dougherty, U.S. Coast Guard, Sector
Delaware Bay, Chief Waterways
Management Division, Coast Guard;
telephone (215) 271-4851, email
Brennan.P.Dougherty@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Cheryl
Collins, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The regulation for this marine event
may be found at 33 CFR 100.501, Table
to §100.501, section (a), line “13”.

The Coast Guard is issuing this final
rule pursuant to authority under section
4(a) of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b) and (d)(3)),
which authorizes an agency to issue a
rule without prior notice and
opportunity to comment, and to take
effect in less than 30 days, when the
agency for good cause finds that those
procedures are “‘impracticable,
unnecessary, or contrary to the public

interest.” The Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is needed to minimize
potential danger to the public during the
event. The potential dangers posed by
air shows make this change to the
special local regulation necessary to
provide for the safety of participants,
spectator craft, and other vessels
transiting the event area. For the safety
concerns noted, it is in the public
interest to have this regulation in effect
during the event. The Coast Guard will
issue broadcast notice to mariners to
advise vessel operators of navigational
restrictions. On scene Coast Guard and
local law enforcement vessels will also
provide actual notice to mariners. For
the same reasons, the Coast Guard finds
that good cause exists for making this
rule effective less than 30 days after
publication in the Federal Register.
Delaying the effective date would be
contrary to the public interest, because
immediate action is needed to ensure
the safety of the event. However,
notifications will be made to users of
the affected area near Ocean City, NJ,
via marine information broadcasts and a
local notice to mariners.

B. Basis and Purpose

The legal basis and authorities for this
rulemaking establishing a special local
regulation are found in 33 U.S.C. 1233,
which authorize the Coast Guard to
establish and define special local
regulations. The Captain of the Port
Delaware Bay is establishing a special
local regulation for the waters of the
Atlantic Ocean, near Ocean City, NJ, to
protect event participants, spectators
and transiting vessels. Entry into this
area is prohibited unless specifically
authorized by the Captain of the Port
Delaware Bay or designated
representative.

C. Discussion of the Final Rule

The City of Ocean City sponsors an
annual Air Show usually held on the
third Sunday in September over the
waters of the Atlantic Ocean adjacent to
Ocean City, New Jersey.

The regulation listing annual marine
events within the Fifth Coast Guard
District and special local regulation
locations is 33 CFR 100.501. The Table
to §100.501 identifies special local
regulations by COTP zone, with the
COTP Delaware Bay zone listed in
section ““(a.)” of the Table. The Table to
§100.501, at section (a.) event Number
“13”, describes the enforcement date
and regulated location for this marine
event.


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
mailto:Brennan.P.Dougherty@uscg.mil
http://www.regulations.gov
http://www.regulations.gov
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The date listed in the Table has the
marine event on the third Sunday of
September. However, this temporary
rule changes the marine event date to
September 14, 2014, to reflect the actual
date of the event.

A fleet of spectator vessels is
anticipated to gather nearby to view the
marine event. Due to the need for vessel
control during the marine event vessel
traffic will be temporarily restricted to
provide for the safety of participants,
spectators and transiting vessels. Under
provisions of 33 CFR 100.501, during
the enforcement period, vessels may not
enter the regulated area unless they
receive permission from the Coast
Guard Patrol Commander.

The Coast Guard will temporarily
suspend the regulation listed in Table to
§100.501, section (a) event Number
“13”, and insert this temporary
regulation at Table to § 100.501, at
section (a.) as event Number “16”, in
order to reflect that the safety zone will
be effective and enforced from 12:00
p-m. until 3:30 p.m. on September 14,
2014. This change is needed to
accommodate the sponsor’s event plan.
No other portion of the Table to
§100.501 or other provisions in
§ 100.501 shall be affected by this
regulation.

The regulated area of this special local
regulation includes All waters of the
New Jersey Intracoastal Waterway (ICW)
bounded by a line connecting the
following points; latitude 39°15’57” N,
longitude 074°35°09” W thence
northeast to latitude 39°16”34” N,
longitude 074°33’54” W thence
southeast to latitude 39°16’17” N,
longitude 074°33’29” W thence
southwest to latitude 39°15’40” N,
longitude 074°34’46” W thence
northwest to point of origin, near Ocean
City, NJ.

During the period of the safety zone,
all persons and vessels will be
prohibited from entering, transiting,
mooring, or remaining within the zone,
unless specifically authorized by the
Captain of the Port Delaware Bay, or her
designated representative. Those
persons authorized to transit through
the safety zone shall abide by and
follow all directions provided by the
Captain of the Port Delaware Bay, or her
designated representative, in order to
ensure they are not disrupting this
marine event. U.S. Coast Guard Sector
Delaware Bay will notify the public by
broadcast notice to mariners at least one
hour prior to the times of enforcement.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.

Below we summarize our analyses
based on these statutes or executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. Although this regulation will
restrict access to the regulated area, the
effect of this rule will not be significant
because: (i) The Coast Guard will make
extensive notification of the Safety Zone
to the maritime public via maritime
advisories so mariners can alter their
plans accordingly; (ii) vessels may still
be permitted to transit through the
safety zone with the permission of the
Captain of the Port on a case-by-case
basis; and (iii) this rule will be enforced
for only the duration of the air show.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to anchor or transit
along a portion of the Atlantic Ocean
adjacent to Ocean City, New Jersey from
12:00 p.m. to 3:30 p.m. on September
14, 2014, unless cancelled earlier by the
Captain of the Port once all operations
are completed.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reason: Vessel traffic will
be allowed to pass through the zone
with permission of the Coast Guard
Captain of the Port Delaware Bay or her
designated representative and zone is
limited in size and duration. Sector
Delaware Bay will issue maritime
advisories widely available to users of
the Delaware Bay and River.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
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State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian

tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
implementation of regulations within 33
CFR Part 100, applicable to special local
regulations on the navigable waterways.
This zone will temporarily restrict
vessel traffic from transiting the waters
of the Atlantic Ocean adjacent to Ocean

TABLE TO §100.501

City, NJ, in order to protect the safety of
life and property on the waters for the
duration of the air show. This rule is
categorically excluded from further
review under paragraph 34(h) of Figure
2—1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
is revised to read as follows:

Authority: 33 U.S.C. 1233.

m 2.In §100.501, in the Table to
§100.501, suspend lines No. (a.)13 and
add temporary line No. (a.)16 to read as
follows:

§100.501 Special Local Regulations;
Marine Events in the Fifth Coast Guard
District.

* * * * *

[All coordinates listed in the Table to § 100.501 reference Datum NAD 1983]

No. Date Event

Sponsor

Location

(a.) Coast Guard Sector Delaware Bay—COTP Zone

16 ... September 14, 2014

Ocean City Air Show  Ocean City, NJ .........

All waters of the New Jersey Intracoastal Waterway (ICW)

bounded by a line connecting the following points; Latitude
39°15’57” N, longitude 074°35’09” W thence northeast to lati-
tude 39°16’34” N, longitude 074°33'54” W thence southeast to
latitude 39°16’17” N, longitude 074°33'29” W thence south-
west to latitude 39°15’40” N, longitude 074°34’46” W thence
northwest to point of origin, near Ocean City, NJ.

* * *

* *
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Dated: August 1, 2014.
B.A. Cooper,

Captain, U.S. Coast Guard, Acting Captain
of the Port Delaware Bay.

[FR Doc. 2014-19570 Filed 8-18-14; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2014-0721]
RIN 1625-AA00

Safety Zone; TAKE MARU 55 Vessel
Salvage; Cocos Island, Merizo, Guam

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone in support of
vessel salvage operations for the
grounded commercial fishing vessel,
TAKE MARU 55, in the waters west of
Cocos Island. This safety zone will
encompass a 400 yard area centered
around the TAKE MARU 55, located at
approximately 13 degrees 14 minutes 7
seconds North Latitude, 144 degrees 38
minutes 27 seconds East Longitude, the
waters west of Cocos Island (North
American Datum (NAD) 1983).

DATES: This rule is effective without
actual notice from August 19, 2014 until
October 30, 2014. For the purposes of
enforcement, actual notice will be used
from August 2, 2014, until August 19,
2014.

ADDRESSES: Documents indicated in this
preamble are part of docket USCG—
2014-0721. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.”

Click on Open Docket Folder on the
line associated with this rulemaking.
You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.
(EST), Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call Chief Kristina Gauthier, U.S.
Coast Guard Sector Guam at (671) 355—
4866. If you have any questions on
viewing or submitting material to the
docket, call Cheryl Collins Program

Manager, Docket Operations, at (202)
366—9826 or 1-800—-647-5527.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
COTP Captain of the Port

A. Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable. The Coast
Guard received notice of the vessel
grounding on July 30, 2014. Due to the
emergent nature of this incident, the
Coast Guard did not have time to issue
a notice of proposed rulemaking.

Under 5 U.S.C. 553(d)(3), for the same
reason mentioned above, the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Due to the late notice and
inherent danger in the salvage of a
grounded vessel, delaying the effective
period of this safety zone would be
contrary to the public interest.

B. Basis and Purpose

The legal basis for this rule is the
Coast Guard’s authority to establish
regulated navigation areas and other
limited access areas: 33 U.S.C. 1231; 33
CFR 1.05-1, 6.04-6, 160.5; and
Department of Homeland Security
Delegation No. 0170.1.

A safety zone is a water area, shore
area, or water and shore area, for which
access is limited to authorized person,
vehicles, or vessels for safety purposes.
The purpose of this rulemaking is to
protect mariners from the potential
hazards associated with salvage
operations. Approaching too close to
such operations could potentially
expose the mariner to hazardous
conditions.

C. Discussion of Rule

In order to protect the public from the
hazards associated with the grounded
vessel and subsequent salvage
operations, the Coast Guard is

establishing a temporary safety zone,
effective August 2, 2014 to October 30,
2014. The enforcement period for this
rule is from August 2, 2014 to October
30, 2014.

The safety zone is located within the
Guam COTP Zone (See 33 CFR 3.70-15),
and will cover all waters bounded by a
circle with a 400-yard radius centered
around the TAKE MARU 55, located at
approximately 13 degrees 14 minutes 7
seconds North Latitude, 144 degrees 38
minutes 27 seconds East Longitude,
from the surface of the water to the
ocean floor.

The general regulations governing
safety zones contained in 33 CFR 165.23
apply. Entry into, transit through or
anchoring within this zone is prohibited
unless authorized by the COTP or a
designated representative thereof. Any
Coast Guard commissioned, warrant, or
petty officer, and any other COTP
representative permitted by law, may
enforce the zone. The COTP may waive
any of the requirements of this rule for
any person, vessel, or class of vessel
upon finding that application of the
safety zone is unnecessary or
impractical for the purpose of maritime
safety. Vessels or persons violating this
rule may be subject to the penalties set
forth in 33 U.S.C. 1232 and/or 50 U.S.C.
192.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. The Coast Guard expects the
economic impact of this rule to be
extremely minimal based on the limited
geographic area affected by it.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
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that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This rule would
affect the following entities, some of
which might be small entities: The
owners or operators of Cocos Island
Resort restricting visitors from this
portion of the zone from August 2, 2014
to October 30, 2014. This rule will be in
effect until all salvage and clean up
operations are completed and vessel
traffic can pass safely around the safety
zone. The safety zone does not
encompass the entirety of Cocos Island
and safe transit is still allowed to Cocos
Island. Further, traffic will be allowed to
pass through the zone with the
permission of the Coast Guard Patrol
Commander who can be reached by
phone at 671-355—-4821. During the
effective period, we will issue maritime
advisories widely available to users of
Cocos Island and surrounding waters.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule calls for no new collection
of information under the Paperwork

Reduction Act of 1995 (44 U.S.C. 3501—
3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination

with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
closed area of Cocos Island, to vessel
traffic and water sports above and below
the water, until further notice. This rule
is categorically excluded, under figure
2—1, paragraph (34)(g), of the
Instruction.

List of Subjects 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6 and 160.5;
Public Law 107-295, 116 Stat. 2064;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T14-0721 to read as
follows:
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§165.T14-0721 Safety Zone; TAKE MARU
NO. 55 Vessel Salvage, Cocos Island,
Merizo, Guam.

(a) Location. The following area,
within the Guam Captain of the Port
(COTP) Zone (See 33 CFR 3.70-15),
from the surface of the water to the
ocean floor, is a safety zone: All waters
bounded by a circle with a 400-yard
radius, centered around the TAKE
MARU 55, located at approximately 13
degrees 14 minutes 7 seconds North
Latitude, 144 degrees 38 minutes 27
seconds East Longitude (NAD 1983).

(b) Enforcement period. This rule is
effective without actual notice from
August 19, 2014 until October 30, 2014.
For the purposes of enforcement, actual
notice will be used from August 2, 2014,
until August 19, 2014.

(c) Regulations. The general
regulations governing safety zones
contained in § 165.23 apply. Entry into,
transit through or within this zone is
prohibited unless authorized by the
COTP or a designated representative
thereof.

(d) Enforcement. Any Coast Guard
commissioned, warrant, or petty officer,
and any other COTP representative
permitted by law, may enforce this
temporary safety zone.

(e) Waiver. The COTP may waive any
of the requirements of this rule for any
person, vessel, or class of vessel upon
finding that application of the safety
zone is unnecessary or impractical for
the purpose of maritime security.

(f) Penalties. Vessels or persons
violating this rule are subject to the
penalties set forth in 33 U.S.C. 1232 and
50 U.S.C. 192.

Dated: August 2, 2014.
J.B. Pruett,

Captain, U.S. Coast Guard, Captain of the
Port Guam.

[FR Doc. 2014—-19572 Filed 8-18-14; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2014-0704]
RIN 1625-AA00

Safety Zone, Aquarium Wedding,
Delaware River; Camden, NJ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the waters of the Delaware River in

Camden, NJ. The safety zone will
restrict vessel traffic on a portion of the
Delaware River from operating while a
fireworks event is taking place. This
temporary safety zone is necessary to
protect the surrounding public and
vessels from the hazards associated with
a fireworks display.

DATES: This rule is effective on
September 6, 2014 from 8:30 p.m. to
10:00 p.m.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2014-0704]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email Lieutenant Brennan
Dougherty, U.S. Coast Guard, Sector
Delaware Bay, Chief Waterways
Management Division, Coast Guard;
telephone (215) 271-4851, email
Brennan.P.Dougherty@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Cheryl
Collins, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule as publishing
an NPRM is impracticable given that the
final details for this event were not
received by the Coast Guard until July
12, 2014, and this event is scheduled for

September 6, 2014. Further, allowing
this event to go forward without a safety
zone in place would expose mariners
and the public to unnecessary dangers
associated with fireworks displays
contrary to the public interest. For the
same reasons, under 5 U.S.C. 553(d)(3),
the Coast Guard finds that good cause
exists for making this rule effective less
than 30 days after publication in the
Federal Register.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and other
limited access areas: 33 U.S.C. 1231; 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, 160.5; Pub. L. 107—295, 116 Stat.
2064; Department of Homeland Security
Delegation No. 0170.1.

On the evening of September 6, 2014,
fireworks will be launched from a barge
with a fall out zone that covers part of
the Delaware River. The Captain of the
Port, Sector Delaware Bay, has
determined that the Aquarium Wedding
Fireworks Display will pose significant
risks to the public. The purpose of the
rule is to promote public and maritime
safety during a fireworks display, and to
protect mariners transiting the area from
the potential hazards associated with a
fireworks display, such as accidental
discharge of fireworks, dangerous
projectiles, and falling hot embers or
other debris.

C. Discussion of the Final Rule

To mitigate the risks associated with
the Aquarium Wedding Fireworks
Display, the Captain of the Port, Sector
Delaware Bay will enforce a temporary
safety zone in the vicinity of the launch
site. The safety zone will encompass all
waters of the Delaware River within a
130 Yard radius of the fireworks launch
platform in approximate position
39°56744” N, 075°08’00” W in Camden,
NJ. The safety zone will be effective and
enforced from 8:30 p.m. until 10:00 p.m.
on September 6, 2014. Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port,
Sector Delaware Bay, or her on-scene
representative. The Captain of the Port,
Sector Delaware Bay, or her on-scene
representative may be contacted via
VHF channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes or executive
orders.
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1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. Although this regulation will
restrict access to the regulated area, the
effect of this rule will not be significant
because: (i) The Coast Guard will make
extensive notification of the Safety Zone
to the maritime public via maritime
advisories so mariners can alter their
plans accordingly; (ii) vessels may still
be permitted to transit through the
safety zone with the permission of the
Captain of the Port on a case-by-case
basis; and (iii) this rule will be enforced
for only the duration of the fireworks
display.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to anchor or transit
along a portion of Delaware River in
Camden, NJ, from 8:30 p.m. until 10:00
p-m. on September 6, 2014, unless
cancelled earlier by the Captain of the
Port once all operations are completed.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reason: Vessel traffic will
be allowed to pass through the zone
with permission of the Coast Guard
Captain of the Port Delaware Bay or her
designated representative and the zone
is limited in size and duration. Sector
Delaware Bay will issue maritime
advisories widely available to users of
the Indian River Bay.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a

State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
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of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
implementation of regulations within 33
CFR Part 165, applicable to safety zones
on the navigable waterways. This zone
will temporarily restrict vessel traffic
from transiting the Indian River Bay
along the shoreline of Camden, New
Jersey, in order to protect the safety of
life and property on the waters for the
duration of the fireworks display. This
rule is categorically excluded from
further review under paragraph 34(g) of
Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T05—0704 to
read as follows:

§165.T05-0704 Safety Zone, Aquarium
Wedding, Delaware River; Camden, NJ.

(a) Regulated area. The following area
is a safety zone: All waters of Indian
River Bay within a 130 yard radius of
the fireworks launch platform in
approximate position 39°56’44” N,
075°08’00” W in Camden, NJ.

(b) Enforcement period. This rule will
be enforced from 8:30 p.m. to 10:00 p.m.
on September 6, 2014, unless cancelled
earlier by the Captain of the Port once
all operations are completed.

(c) Regulations. All persons are
required to comply with the general
regulations governing safety zones in
§165.23.

(1) All persons or vessels wishing to
transit through the Safety Zone must
request authorization to do so from the
Captain of the Port or her designated

representative one hour prior to the
intended time of transit.

(2) Vessels granted permission to
transit must do so in accordance with
the directions provided by the Captain
of the Port or her designated
representative to the vessel.

(3) To seek permission to transit the
Safety Zone, the Captain of the Port’s
representative can be contacted via
marine radio VHF Channel 16.

(4) This section applies to all vessels
wishing to transit through the Safety
Zone except vessels that are engaged in
the following operations:

(i) Enforcing laws;

(ii) Servicing aids to navigation; and

(iii) Emergency response vessels.

(5) No person or vessel may enter or
remain in a safety zone without the
permission of the Captain of the Port;

(6) Each person and vessel in a safety
zone shall obey any direction or order
of the Captain of the Port;

(7) No person may board, or take or
place any article or thing on board, any
vessel in a safety zone without the
permission of the Captain of the Port;
and

(8) No person may take or place any
article or thing upon any waterfront
facility in a safety zone without the
permission of the Captain of the Port.

(d) Definitions. The Captain of the
Port means the Commander of Sector
Delaware Bay or any Coast Guard
commissioned, warrant, or petty officer
who has been authorized by the Captain
of the Port to act on her behalf.

(e) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the Safety Zone by
Federal, State, and local agencies.

Dated: August 1, 2014.
B.A. Cooper,

Captain, U.S. Coast Guard, Acting Captain
of the Port Delaware Bay.

[FR Doc. 2014—-19548 Filed 8—-18-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2014—0680]

RIN 1625-AA00

Eighth Coast Guard District Annual
Safety Zones; Bob O’Connor

Foundation Fireworks; Ohio River Mile
0.0 to 0.1; Pittsburgh, PA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a safety zone for the Bob O’Connor
Foundation Fireworks on the Ohio River
from mile 0.0 to 0.1. This zone will be
in effect on August 20, 2014 from 8:30
p-m. until 9:40 p.m. This zone is needed
to protect vessels transiting the area and
event spectators from the hazards
associated with the Bob O’Connor
Foundation Fireworks. During the
enforcement period, entry into,
transiting, or anchoring in the safety
zone is prohibited to all vessels not
registered with the sponsor as
participants or official patrol vessels,
unless specifically authorized by the
Captain of the Port (COTP) Pittsburgh or
a designated representative.

DATES: The regulations in 33 CFR
165.801 will be enforced with actual
notice on August 20, 2014 from 8:30
p.m. until 9:40 p.m.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice of
enforcement, call or email Jennifer
Haggins, Marine Safety Unit Pittsburgh,
U.S. Coast Guard, at telephone (412)
644-5808, email Jennifer.L.Haggins@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Safety Zone for
the annual Bob O’Connor Foundation
Fireworks listed in 33 CFR 165.801,
Table 1, Entry No. 29; Sector Ohio
Valley on August 20, 2014 from 8:30
p-m. until 9:40 p.m.

Under the provisions of 33 CFR
165.801, entry into the safety zone listed
in Table 1, Entry No. 29; Sector Ohio
Valley, is prohibited unless authorized
by the COTP or a designated
representative. Persons or vessels
desiring to enter into or passage through
the safety zone must request permission
from the COTP Pittsburgh or a
designated representative. If permission
is granted, all persons and vessels shall
comply with the instructions of the
COTP Pittsburgh or designated
representative.

This notice is issued under authority
of 5 U.S.C. 552 (a); 33 U.S.C. 1231; 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04—1,
6.04-6, and 160.5; Public Law 107-295,
116 Stat. 2064; Department of Homeland
Security Delegation No. 0170.1. In
addition to this notification in the
Federal Register, the Coast Guard will
provide the maritime community with
advance notification of this enforcement
period via Local Notice to Mariners and
updates via Marine Information
Broadcasts.

If the COTP Pittsburgh or designated
representative determines that the safety
zone need not be enforced for the full
duration stated in this notice of
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enforcement, he or she may use a
Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.

Dated: August 1, 2014.
L.N. Weaver,

Commander, U.S. Coast Guard, Captain of
the Port, Pittsburgh.

[FR Doc. 2014-19573 Filed 8—-18-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION

34 CFR Chapter Il
[CFDA Number: 84.264A.]

Final priority. Rehabilitation Training:
Job-Driven Vocational Rehabilitation
Technical Assistance Center

AGENCY: Office of Special Education and
Rehabilitative Services, Department of
Education.

ACTION: Final priority.

SUMMARY: The Assistant Secretary for
Special Education and Rehabilitative
Services announces a priority under the
Rehabilitation Training program to
establish a Job-Driven Vocational
Rehabilitation Technical Assistance
Center (JDVRTAC). The Assistant
Secretary may use this priority for
competitions in fiscal year (FY) 2014
and later years. We take this action to
focus on training in an area of national
need. Specifically, this priority
responds to the Presidential
Memorandum to Federal agencies
directing them to take action to address
job-driven training for the Nation’s
workers. The JDVRTAC will provide
technical assistance (TA) to State
vocational rehabilitation (VR) agencies
to help them develop for individuals
with disabilities training and
employment opportunities that meet the
needs of today’s employers.

DATES: This priority is effective
September 18, 2014.

FOR FURTHER INFORMATION CONTACT: ]erry
Elliott, U.S. Department of Education,
400 Maryland Avenue SW., Room 5042,
Potomac Center Plaza (PCP),
Washington, DC 20202-2800.
Telephone: (202) 245-7335 or by email:
jerry.elliott@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION:

Purpose of Program: Under the
Rehabilitation Act of 1973, as amended
(the Rehabilitation Act), the

Rehabilitation Services Administration
(RSA) makes grants to States and public
or nonprofit agencies and organizations
(including institutions of higher
education) to support projects that
provide training, traineeships, and TA
designed to increase the numbers and
improve the skills of qualified personnel
(especially rehabilitation counselors)
who are trained to: Provide vocational,
medical, social, and psychological
rehabilitation services to individuals
with disabilities; assist individuals with
communication and related disorders;
and provide other services authorized
under the Rehabilitation Act.

Program Authority: 29 U.S.C. 772(a)(1).

Applicable Program Regulations: 34
CFR part 385.

We published a notice of proposed
priority for this competition in the
Federal Register on June 19, 2014 (79
FR 35121). That notice contained
background information and our reasons
for proposing the particular priority.
There are differences between the
proposed priority and the final priority,
and we explain those differences in the
Analysis of Comments and Changes
section of this notice.

Public Comment: In response to our
invitation in the notice of proposed
priority, 83 parties submitted comments
on the proposed priority.

Generally, we do not address
technical and other minor changes.

Analysis of the Comments and
Changes: An analysis of the comments
and of any changes in the priority since
publication of the notice of proposed
priority follows.

Comment: The majority of
commenters expressed concern that the
proposed priority for the JDVRTAC
would specifically replace the ten
Technical Assistance and Continuing
Education (TACE) Centers that provide
TA and continuing education (CE) in
designated geographical areas and that
the JDVRTAC would not meet all of the
needs of State VR agencies.

Discussion: We recognize the
commenters’ concerns. However, the
JDVRTAC is not meant to replace or
replicate the services provided by the
TACE Centers and will not be the
Department’s sole TA investment
focused on supporting State VR
agencies. It is a single, short-term
vehicle for providing a range of TA
activities specifically related to the
issues outlined in the Presidential
Memorandum issued on January 30,
2014 1 (Presidential Memorandum),

1Obama, B.H. (2014). Presidential Memorandum
on Job-Driven Training for Workers. January 30,
2014. Available at: www.whitehouse.gov/the-press-

which directed the Secretaries of the
Departments of Labor, Commerce, and
Education to take action to address job-
driven training for the Nation’s workers.
The JDVRTAC is intended to be a
topical center focused on assisting State
VR agencies to incorporate job-driven
techniques into agency operations.

Although we have decided not to
continue the TACE program beyond
September 30, 2014, that decision and
the decision to support the
establishment of the JDVRTAC were not
linked. To capitalize on the initiative of
the Presidential Memorandum and the
ensuing multi-agency effort to improve
employment outcomes for all
Americans, including individuals with
disabilities, RSA determined that an
expedited effort to develop the
JDVRTAC proposal was warranted. RSA
continues to work to develop additional
TA priorities to address other areas of
TA needed by State VR agencies.

Changes: None.

Comment: Many commenters were
concerned that there had not been a
formal consultation process with State
VR agencies and stakeholders regarding
the elimination of the current TACE
Center program and that RSA had not
publicly outlined its long-term plan for
the provision of TA to those agencies.

Some of these commenters believed
that RSA should conduct a national
needs assessment to solicit from State
VR agencies and other stakeholders
about their views on the most important
TA needs. Many of these commenters
stated that the current TACE Centers
should be continued or, at a minimum,
funded for one additional year to allow
for a more orderly transition and time
for public consultation about the
development of a new TA system.

Discussion: Although the discussion
of an overall plan for TA activity and
specific solutions for meeting multiple
TA needs is beyond the scope of this
notice, we feel it is important to take
this opportunity to provide some
additional background about the
Department’s plans regarding the
provision of TA to State VR agencies.
Approximately 16 months ago, the
Department decided to extend the
current system of ten TACE Centers,
with additional funding, through
September 30, 2014. The Department
plans to allow those TACE Centers that
have funds remaining to continue to
operate for another year using funds that
have been previously obligated in order
to ensure timely completion of the
projects. In the coming months, we will
begin the process of finalizing our long-

office/2014/01/30/presidential-memorandum-job-
driven-training-workers.
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term TA strategy and plan. At that time,
we will invite stakeholder comment to
ensure that our plan is structured to
meet the needs of State VR agencies and
VR consumers while also ensuring the
most effective and efficient use of
limited Federal resources.

Changes: None.

Comment: While some commenters
said that the focus on employer-driven
activities and the content of the
JDVRTAC was important, other
commenters said that the JDVRTAC
priority is not needed because their
State VR agency is already involved
with employer engagement activities
and using labor market and
occupational information. Many of these
commenters also suggested that the
JDVRTAC would duplicate efforts
conducted by the Council of State
Administrators of Vocational
Rehabilitation (CSAVR) through the
National Employment Team (NET) and
the related Talent Acquisition Portal
(TAP).

However, other commenters said that
the focus on job-driven, employer-
related topics in the JDVRTAGC is needed
and that such information would be of
interest to them.

Discussion: We recognize that State
VR agency practices vary with respect to
the use of job-driven strategies. From
RSA monitoring visits, we know that
some agencies have already
implemented comprehensive job-driven
systems, including the use of labor
market and occupational information,
outreach to employers, and the
provision of services to employers
related to employees with disabilities.
We expect that these States will have
less need to seek out intensive TA from
the JDVRTAG, allowing the JDVRTAC to
primarily focus resources on those
States that have not implemented such
comprehensive systems.

Changes: None.

Comment: Several commenters
expressed concern that a national center
staff would not be knowledgeable about
regional issues and needs, such as the
needs of rural areas and States with
small populations.

Discussion: It is the Department’s
expectation that the JDVRTAC will
provide intensive TA to, and develop a
range of TA products appropriate for, a
wide array of States and populations,
including rural areas. During the course
of the national needs assessment in the
first year, we expect the JDVRTAC to
identify any special TA needs unique to
rural areas and small States, as well as
those unique to other potential TA
recipients. Additionally, the priority
requires the JDVRTAC to conduct
various activities designed to ensure

contact and interaction with State VR
agencies, including development of a
plan for outreach and communication
with State VR agencies and for
establishing communities of practice.
The priority also requires applicants to
demonstrate that key project personnel
have the qualifications and experience
to provide TA to States in the job-driven
topic areas identified in the priority.

Changes: None.

Comment: Several commenters were
concerned that the JDVRTAC priority
does not support CE and, instead, funds
TA only.

Discussion: The JDVRTAC priority is
focused on job-driven approaches. It
does not eliminate support for CE, but
does limit the topic areas on which such
activities are conducted. Specifically,
the proposed priority allows for
training, Webinars, and presentations
related to the job-driven topic areas
included in the center. However, it does
not support the provision of CE on
other, unrelated topics. If State VR
agencies believe it is necessary to
support additional CE activities outside
of those provided by the JDVRTAC or
the TACE Centers (or any future TA
investment supported by the
Department), State VR agencies may use
Title I VR program funds to support
those activities.

Changes: None.

Comment: Several commenters were
concerned that the JDVRTAC priority
signaled a shift in emphasis for the VR
program, from a program that is
intended to meet the employment needs
of individuals with disabilities to one in
which the employer is the predominant
customer.

Discussion: We agree that employers
are not the sole customer of the VR
program. However, the Department does
not agree that a JDVRTAC addressing
job-driven activities represents a
fundamental reorganization of priorities.
Employer-related activities have long
been functions of State VR agencies
(e.g., the employer-related activities of
CSAVR in support of the NET and the
TAP).

Moreover, the topic areas within the
priority are focused not just on the
needs of employers, but on the needs of
individuals with disabilities,
specifically the improvement of their
employment outcomes. For example,
one focus of the priority is the use of
labor market and occupational
information, which is designed to help
individuals with disabilities make
informed choices about vocational
goals. Further, we expect the focus on
employer engagement strategies will
open up new employment options and
create new opportunities for individuals

with disabilities. Finally, we expect that
an increase in the availability of
employer-driven training options will
lead to jobs with good pay and in
occupations not historically available to
individuals with disabilities, thereby
increasing employment options for
these individuals.

We also note that nothing in the
priority requires State VR agencies to
engage only in job-driven strategies or to
develop individual vocational objectives
based only on job-driven information
and activities.

Changes: None.

Comment: Several commenters were
concerned that only 16 agencies would
receive intensive TA from the JDVRTAC
over the three-year grant period.

Discussion: The JDVRTAC priority
requires the JDVRTAC to conduct a
minimum of 16 intensive TA activities
during the three-year grant period. This
number is a minimum requirement, not
an upper limit, taking into account time,
estimates of available resources, and the
intensive nature of the interventions.

As noted above, not all State VR
agencies may need intensive TA
activities related to job-driven strategies.
General and targeted TA, including
communities of practice, would still be
available to all State VR agencies.

Changes: None.

Comment: Four commenters asked
about how the 16 State VR agencies
mentioned in the priority will be chosen
to receive intensive TA. One commenter
was concerned that RSA might make
these decisions, and another was
concerned that there were no criteria to
assist the successful applicant to make
these decisions.

Discussion: We envision that the 16
State VR agencies will be self-selected
based on their interest and commitment
in implementing job-driven activities.
Ideally, the JDVRTAC would develop
knowledge, skills, and intervention
strategies that State VR agencies would
desire to implement, or the State VR
agencies would suggest job-driven
strategies that they wish to implement
with the assistance of the JDVRTAC. In
the event that the number of requests
exceeds available resources, RSA may
be involved with the prioritization of
requests in its role in implementing the
cooperative agreement. We would base
prioritization decisions on each State
VR agency’s commitment to making
change, and the level of change and
resource utilization that best fits a State
VR agency’s situation, as reflected in the
terms of its cooperative agreement with
the JDVRTAC.

Changes: None.

Comment: One commenter asked
what would happen after the three-year
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grant period and whether additional
assistance with job-driven activities
would continue to be available so that
more agencies might receive assistance.

Discussion: We have not decided if or
how the activities of the JDVRTAC will
be continued beyond the proposed
three-year funding period. Future
funding of this priority is beyond the
scope of this notice.

Changes: None.

Comment: Four commenters stated
that the priority is too prescriptive and
is a “‘one size fits all” approach that will
not meet the needs of many State VR
agencies.

Discussion: The priority is intended to
support a topical center with a focus on
job-driven activities. The JDVRTAC is
not intended to be a comprehensive
solution for all TA needs. The JDVRTAC
will collect and develop multiple
strategies to implement effective job-
driven approaches. Additionally, we
expect that all intensive TA
engagements will be specifically
tailored to the needs of the particular
State VR agency receiving those
services. As such, the actual services
provided and TA topics covered in any
intensive TA engagement will likely
vary from State to State. This is the
purpose of requiring intensive TA in
addition to universal or targeted TA.

Changes: None.

Comment: One commenter suggested
replacing the term “employer” with the
term ‘‘business” as it is the term
preferred by most in the business
community.

Discussion: “Employer” and
“employer associations” are the terms
used in the Presidential Memorandum.
Accordingly, we use the term
“employer” for purposes of this
competition, but the JDVRTAC may use
another term in its work.

Change: None.

Comment: One commenter suggested
that the requirement in paragraph
(b)(4)(iii)(B) of the Application
Requirements for the JDVRTAC to assess
the State VR agencies’ ability to
effectively respond to TA is
inappropriate and condescending.
Rather, the commenter suggested that
the JDVRTAC instead evaluate an
agency’s infrastructure, available
resources, and commitment.

Discussion: We agree that these
factors are important for the JDVRTAC
to consider when identifying recipients
of intensive TA, which is why we
included similar language in
subparagraph (b)(4)(iv)(B) of the
Application Requirements. However, we
do not believe these extra points of
analysis are necessary when
determining recipients of targeted,

specialized TA, which are not usually
specifically individualized for particular
State VR agencies.

Change: None.

Comment: One commenter
recommended that the priority require
information technology (IT) platforms to
be fully accessible to individuals with
disabilities.

Discussion: We agree that IT platforms
supported under this priority should be
fully accessible to individuals with
disabilities. However, the Rehabilitation
Act, the Americans with Disabilities
Act, and Department policies already
require full accessibility of the Web sites
and electronic content of Department
grantees. As such, additional language
in this priority will not create any
additional accessibility requirements.
However, we have reiterated that all TA
efforts through IT platforms must meet
government and industry-recognized
standards for accessibility.

Changes: We have added a note
following paragraph (b)(1) of the
Technical Assistance and Dissemination
Activities section of the priority to
clarify that IT platforms must meet
government and industry-recognized
standards for accessibility.

Comment: Two commenters suggested
that, rather than building an entirely
new IT platform, a more cost-effective
approach to making information
accessible would be for the JDVRTAC to
build upon existing platforms, or enter
into a partnership with organizations
with national scope that have suitable
platforms.

Discussion: The Department agrees
that, to the extent that compliant
platforms exist or can be modified to
fully meet the IT requirements of this
priority, this approach may be more
efficient.

Changes: We have added a note
following paragraph (b)(2) of the
Technical Assistance and Dissemination
Activities section of this priority
clarifying that a grantee can meet the
requirements of paragraphs (b)(1) and
(b)(2) by either developing new
platforms or modifying existing
platforms, so long as the IT
requirements of this priority are met.

Comment: One commenter suggested
that we include the following topics as
part of the JDVRTAC activities:
Marketing/branding for hiring
individuals with disabilities; developing
a common language between VR and
business; and developing an inventory
of promising employer engagement
practices.

Discussion: We agree that these are all
strategies that relate to the purpose and
activities of the JDVRTAC. Nothing in
the priority prohibits the JDVRTAC from

providing TA in any of these topic
areas.

Changes: None.

Comment: Two commenters suggested
including additional areas of emphasis
in the JDVRTAC priority. One
commenter suggested that we add a
focus on transportation, as
transportation is often a significant
barrier to employment. The other
commenter suggested that assistive
technology (AT) needs should be a
major focus of the priority.

Discussion: There is no language in
the priority that prohibits the JDVRTAC
from providing TA on AT and
transportation as part of its job-driven
activities. However, because these
topics are not the primary focus of the
JDVRTAC, we do not believe additional
emphasis on these areas is necessary.

Changes: None.

Comment: One commenter suggested
that the JDVRTAC and its job-driven
activities cannot address all of the
factors that are necessary to improve
employment outcomes. The commenter
suggested that a better outcome measure
for this priority would be an increase in
the number of employment outcomes in
competitive integrated setting resulting
specifically from job-driven strategies.

Discussion: The Department agrees.
Although it is important to track the
impact of job-driven strategies on the
total outcomes of the State VR agency,
the primary intended outcome of this
priority is to increase competitive,
integrated employment outcomes
through job-driven activities.

Changes: We added language in the
purpose of the priority clarifying that
one goal of the JDVRTAC is to increase
employment outcomes as a result of job-
driven activities.

Comment: One commenter was
concerned that employment outcomes
cannot be achieved in the time period
of the grant. The commenter noted that
the average length of time in a
consumer’s individualized plan of VR
services is 24 months, and the duration
of the project is only 36 months.
Accordingly, the commenter suggested
that RSA modify the JDVRTAC’s stated
purpose to focus not on employment
outcomes, but instead on increasing the
capacity to provide job-driven
employment solutions as a purpose of
the center.

Discussion: The commenter is correct
about the average length of time a new
consumer spends in the VR program,
compared to the duration of the
JDVRTAC. However, the comment
assumes that only new consumers
referred to the VR system would benefit
from the TA provided by the JDVRTAC.
Existing VR consumers who have



48986

Federal Register/Vol. 79, No. 160/ Tuesday, August 19, 2014 /Rules and Regulations

completed their plans could benefit
from interventions related to employer
engagement that result in greater
availability of jobs. However, we
recognize that some outcomes for the
JDVRTAC may be long-term. As such,
intermediate outcomes and measures
will be negotiated as part of the
development of the cooperative
agreement as discussed in the
Performance Measures section of the
notice inviting applications (published
elsewhere in this issue of the Federal
Register).

Change: None.

Comment: One commenter suggested
that we revise outcome (c)—Increase the
number of VR-eligible individuals with
disabilities in employer-driven job
training programs—to also include VR-
eligible individuals with disabilities in
other job-training programs that are
responsive to employer needs and job
market trends.

Discussion: As written, the priority
already allows for customized training
and other types of training that are
directly responsive to employer needs
and hiring requirements.

Changes: None.

Comment: Several commenters
suggested that we require the JDVRTAC
to collaborate and coordinate with the
NET and the TAP, projects developed
by CSAVR, which provide a process for
employer engagement and the provision
of some job-driven services at the
national level.

Discussion: We agree that
collaboration and coordination with
relevant projects developed by CSAVR,
including the NET and the TAP, are
essential to avoid duplication of
services. We included language in
paragraph (b)(1)(iii) of the Application
Requirements requiring applicants to
describe their plan for communicating
and coordinating with various entities,
including CSAVR and the NET.

Changes: None.

Comment: Several commenters
suggested that we require the JDVRTAC
to collaborate and coordinate the
Department of Labor’s Science,
Technology, Engineering and Math
(STEM) grantees and its National
Employment Policy Research and
Technical Assistance Center.

Discussion: We agree that it is
important for the JDVRTAC to consult
with relevant programs and TA centers
sponsored by other agencies, including
the Department of Labor. As such, we
included in section (b)(1)(iii) of the
Application Requirements a
requirement for applicants to describe
their plans for communicating and
coordinating with such entities. While
we believe that consulting with these

entities is beneficial, we also believe
that specifically naming each relevant
program or TA center is unnecessary.

Changes: None.

Comment: A few commenters asked
whether the American Indian
Vocational Rehabilitation Services
(AIVRS) projects are eligible to receive
TA from the JDVRTAC.

Discussion: Any service provider will
have access to targeted and universal
TA products generated by the
JDVRTAC. With regard to intensive TA
services, AIVRS projects may receive
such services where they are a result of
collaborative arrangements between
State VR agencies and AIVRS projects to
include AIVRS projects in the State VR
Agency business outreach plan, and
where such services are included in the
intensive TA agreement between the
State VR agency and the JDVRTAC.
However, we do not believe that they
should be primary recipients of
JDVRTAC services.

Changes: None.

Comment: One commenter asked
whether the JDVRTAC can provide TA
services to Community Rehabilitation
Programs (CRPs) that are part of the
State VR agency business outreach plan.

Discussion: We do not believe that
CRPs should be a primary recipient of
JDVRTAC services. However, as with
the AIVRS projects, if CRPs are an
integral part of the State VR agency
business outreach plan, the JDVRTAC
can provide intensive TA services to
improve CRP services as part of that
plan as negotiated in the intensive TA
agreement between the State VR agency
and the JDVRTAC. Additionally, CRPs
can access and use universal and
targeted TA products made publicly
available by the JDVRTAC.

Changes: None.

Comment: One commenter suggested
that we require the JDVRTAC to use and
expand existing employer-offered “‘train
and place” models, such as REDI-
Walgreens and Project Search, and
expand existing efforts to customize
employer-driven, community based
training opportunities for permanent
employment, and skill- and resume-
building paid work activity. This
commenter also recommended the use
of community conversations to engage
employers and community partners in
the discussion on how they can assist in
the employment of individuals with
disabilities.

Discussion: We believe these are all
good suggestions. However, we believe
that these activities should not be
requirements but rather options to
investigate during the first year of the
project. Any inclusion of these

suggestions should develop out of the
JDVRTAC’s initial exploration and need.

Changes: We have added language in
paragraph (a) of the Knowledge
Development Activities section of the
priority to clarify that the JDVRTAC
should also, in its first year, survey
employer-sponsored and public-private
partnership programs.

Comment: One commenter submitted
a list of proposed application
requirements for applicants to address
in their application. Specifically, the
commenter proposed that applicants
must: Demonstrate an understanding of
the VR program nationally, the needs of
business, and demand-driven
approaches; include a robust research
and evaluation component; and
demonstrate experience delivering
training and TA, and experience with
and current involvement in national and
regional partnerships that would
support national dissemination efforts.

Discussion: We agree that many of
these factors are important for
applicants to address. Although we
believe that the priority already
addresses many of these elements, we
agree that we should emphasize the
importance of understanding the needs
of businesses that employ individuals
with disabilities.

Changes: We have added language
regarding knowledge of the needs of
business in relation to the employment
of individuals with disabilities in
paragraph (a)(1)(i) of the Application
Requirements section of the priority to
expand the knowledge requirement
beyond employer engagement only.

Final Priority

The purpose of this priority is to fund
a cooperative agreement to establish a
Job-Driven Vocational Rehabilitation
Technical Assistance Center (J/DVRTAC)
to achieve, at a minimum, the following
outcomes: (a) Improve the ability of
State vocational rehabilitation (VR)
agencies to work with employers and
providers of training to ensure equal
access to and greater opportunities for
individuals with disabilities to engage
in competitive employment or training;
(b) Increase the number and quality of
employment outcomes in competitive,
integrated settings for VR-eligible
individuals with disabilities, including
broadening the range of occupations for
such individuals in such settings, that
result from job-driven strategies; and (c)
Increase the number of VR-eligible
individuals with disabilities in
employer-driven job training programs.

The JDVRTAC will develop and
provide training and technical
assistance (TA) to State VR agency staff
and related rehabilitation professionals
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and service providers in the following
four job-driven topic areas:

(a) Use of labor market data and
occupational information to provide
individuals with disabilities with the
best information regarding job demand,
skills matching, supports, and
education, training, and career options;

(b) Disability-related consultation and
services to employers related to
competitive employment of individuals
with disabilities (including individuals
with the most significant disabilities)
and strategies to recruit, train and serve
employees with disabilities for the
purposes of hiring, job retention, or
return to work;

(c) Building and maintaining
relationships with employers; and

(d) Services to providers of
customized training and other types of
training that are directly responsive to
employer needs and hiring
requirements.

Project Activities

To meet the requirements of this
priority, the JDVRTAC must, at a
minimum, conduct the following
activities:

Knowledge Development Activities

(a) In the first year, collect
information from the literature and from
existing Federal, State, and other
programs, including employer-
sponsored and public-private
partnership programs, regarding
evidence-based and promising practices
relevant to the work of the JDVRTAC
and make this information publicly
available in a searchable, accessible, and
useful format. The JDVRTAC should
review, at a minimum:

(1) The results of State VR agency
monitoring conducted by RSA; and

(2) State VR agency program and
performance data.

(b) In the first year, conduct a survey
of relevant stakeholders and VR service
providers to identify job-driven TA
needs and a process by which TA
solutions can be offered to State VR
agencies and their partners. The
JDVRTAC should survey, at a minimum:

(1) State VR agency staff; and

(2) Relevant RSA staff.

(c) Develop and refine four
curriculum guides for VR staff training
in:

(1) The use of labor market and
occupational information for purposes
of planning and job-matching with
individuals with disabilities;

(2) Building programs of employer
engagement, employer services, and
program participation support services
for institutions providing employer-
driven training programs;

(3) Delivery of support services to
providers of customized training and
other job training directly responsive to
employer needs and hiring requirements
to promote and support the inclusion of
individuals with disabilities in such
training programs; and

(4) Delivery of support services to
employers who hire individuals with
disabilities from employer-driven
training programs.

Technical Assistance and
Dissemination Activities

(a) Provide intensive TA to a
minimum of 16 State VR agencies and
their associated rehabilitation
professionals and service providers in
the four job-driven topic areas set out in
this priority. The JDVRTAC must
provide intensive TA to a minimum of
two agencies in the first year of the
project, a minimum of ten agencies in
the second year of the project, and a
minimum of four agencies in the third
year of the project. Such TA must
include:

(1) For topic area (a), how to research,
understand, and use up-to-date labor
market information to assist individuals
with disabilities in making informed
career decisions and develop vocational
goals;

(2) For topic area (b)—

(i) How to research, understand, and
use up-to-date labor market information
to effectively communicate with and
address the needs of—

(A) Employers;

(B) Job seekers with disabilities; and

(C) Employees with disabilities.

(ii) How to balance job-seeker skills
and informed choice with the needs and
demands of employers;

(iii) Informational resources for
employers on accommodations,
including assistive technology;

(iv) Effective marketing and outreach
to employers, such as how best to
present information about job-ready
applicants to employers, including what
VR counselors and placement staff need
to know about a specific employer and
its business; and

(v) How to use occupational
information resources to ensure optimal
vocational guidance and counseling that
result in the best fit for applicants and
workers with disabilities and
employers.

(3) For topic area (c), how to build
and maintain partnerships with
employers, looking at new or existing
research about the relationship between
employer practices and employment
outcomes among individuals with
disabilities, and promising practices for
employer engagement.

(4) For topic area (d)—

(i) How to identify and access
employer-driven training programs;

(ii) How to incorporate individuals
with disabilities into training programs
in which individuals with disabilities
have been historically
underrepresented; and

(iii) How to assist VR-eligible
individuals with disabilities in
accessing customized training or other
job training that is directly responsive to
employer needs and hiring
requirements, including, but not limited
to, training offered by providers under
the Carl D. Perkins Career and Technical
Education Improvement Act, H-1B
Ready to Work Partnership Grants, and
Trade Adjustment Assistance
Community College and Career Training
Grants.

(b) Provide a range of targeted and
general TA products and services on the
four job-driven topic areas in this
priority. Such TA should include, at a
minimum, the following activities:

(1) Developing and maintaining a
state-of-the-art information technology
(IT) platform sufficient to support
Webinars, teleconferences, video
conferences, and other virtual methods
of dissemination of information and TA;

Note: All products produced by the
JDVRTAC must meet government and
industry-recognized standards for
accessibility.

(2) Developing and maintaining a
state-of-the-art archiving and
dissemination system that provides a
central location for later use of TA
products, including course curricula,
audiovisual materials, Webinars,
examples of emerging and best practices
related to the four job-driven topic areas
in this notice, and any other TA
products, that is open and available to
the public; and

Note: In meeting the requirements of (b)(1)
and (b)(2) above, the JDVRTAC may either
develop new platforms or systems, or modify
existing platforms or systems, so long as the
requirements of this priority are met.

(3) Providing a minimum of two
Webinars or video conferences on each
of the four job-driven topic areas in this
notice to describe and disseminate
information about emerging and best
practices in each area.

Coordination Activities

(a) Establish a community of practice
that will act as a vehicle for
communication, exchange of
information among State VR agencies
and partners, and a forum for sharing
the results of TA projects that are in
progress or have been completed. Such
community of practice must be focused
on the use of labor market and
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occupational information for individual
planning, employer services and
communication, and support of
employer-driven training services;

(b) Communicate and coordinate, on
an ongoing basis, with other
Department-funded projects and those
supported by the Departments of Labor
and Commerce; and

(c) Maintain ongoing communication
with the RSA project officer.

Application Requirements

To be funded under this priority,
applicants must meet the application
and administrative requirements in this
priority. RSA encourages innovative
approaches to meet these requirements,
which are:

(a) Demonstrate, in the narrative
section of the application under
“Significance of the Project,” how the
proposed project will—

(1) Address State VR agencies’
capacity to work with employers and
providers of training to ensure equal
access to and greater opportunities for
individuals with disabilities to engage
in, competitive employment or training.
To meet this requirement, the applicant
must:

(i) Demonstrate knowledge of
emerging and best practices in employer
engagement, including alignment with
the needs of business related to
employment of individuals with
disabilities;

(ii) Demonstrate knowledge of current
RSA guidance and State and Federal
initiatives designed to improve
employer engagement and alignment of
workforce training programs with
employer needs; and

(ii1) Present information about the
difficulties that State VR agencies and
service providers have encountered in
developing effective employer
engagement plans.

(2) Result in increases in both the
number of VR-eligible individuals with
disabilities in employer-driven job-
training programs, and the number and
quality of employment outcomes in
competitive, integrated settings for VR-
eligible individuals with disabilities,
including broadening the range of
occupations for such individuals in
such settings.

(b) Demonstrate, in the narrative
section of the application under
“Quality of Project Services,” how the
proposed project will—

(1) Achieve its goals, objectives, and
intended outcomes. To meet this
requirement, the applicant must
provide—

(i) Measurable intended project
outcomes;

(ii) A plan for how the proposed
project will achieve its intended
outcomes; and

(iii) A plan for communicating and
coordinating with key staff in State VR
agencies, State and local partner
programs, providers of customized
training programs and other training
programs that are directly responsive to
employer needs and hiring
requirements, RSA partners such as the
Council of State Administrators of
Vocational Rehabilitation (CSAVR), the
National Council of State Agencies for
the Blind, CSAVR’s National
Employment Team, and other TA
centers and relevant programs within
the Departments of Education, Labor,
and Commerce.

(2) Use a conceptual framework to
develop project plans and activities,
describing any underlying concepts,
assumptions, expectations, beliefs, or
theories, as well as the presumed
relationships or linkages among these
variables, and any empirical support for
this framework.

(3) Be based on current research and
make use of evidence-based practices.
To meet this requirement, the applicant
must describe—

(i) The current research on the
emerging and promising practices in the
four job-driven topic areas in this
priority;

(ii) How the current research about
adult learning principles and
implementation science will inform the
proposed TA; and

(iii) How the proposed project will
incorporate current research and
evidence-based practices in the
development and delivery of its
products and services.

(4) Develop products and provide
services that are of high quality and
sufficient intensity and duration to
achieve the intended outcomes of the
proposed project. To address this
requirement, the applicant must
describe—

(i) Its proposed activities to identify or
develop the knowledge base on
emerging and promising practices in the
four job-driven topic areas in this
priority;

(ii) Its proposed approach to
universal, general TA; 2

2For the purposes of this priority, “universal,
general TA” means TA and information provided
to independent users through their own initiative,
resulting in minimal interaction with TA center
staff and including one-time, invited or offered
conference presentations by TA center staff. This
category of TA also includes information or
products, such as newsletters, guidebooks, or
research syntheses, downloaded from the TA
center’s Web site by independent users. Brief
communications by TA center staff with recipients,
either by telephone or email, are also considered
universal, general TA.

(iii) Its proposed approach to targeted,
specialized TA,3 which must identify—

(A) The intended recipients of the
products and services under this
approach; and

(B) Its proposed approach to measure
the readiness of State VR agencies to
work with the proposed project,
assessing, at a minimum, their current
infrastructure, available resources, and
ability to effectively respond to the TA,
as appropriate.

(iv) Its proposed approach to
intensive, sustained TA,* which must
identify—

(A) The intended recipients of the
products and services under this
approach;

(B) Its proposed approach to measure
the readiness of the State VR agencies to
work with the proposed project
including the State VR agencies’
commitment to the initiative, fit of the
initiatives, current infrastructure,
available resources, and ability to
respond effectively to the TA, as
appropriate;

C) Its proposed plan for assisting
State VR agencies to build training
systems that include professional
development based on adult learning
principles and coaching; and

(D) Its proposed plan for developing
intensive TA agreements with State VR
agencies to provide intensive, sustained
TA. The plan must describe how the
intensive TA agreements will outline
the purposes of the TA, the intended
outcomes of the TA, and the measurable
objectives of the TA that will be
evaluated.

(5) Develop products and implement
services to maximize the project’s
efficiency. To address this requirement,
the applicant must describe—

(i) How the proposed project will use
technology to achieve the intended
project outcomes; and

3For the purposes of this priority, “targeted,
specialized TA” means TA service based on needs
common to multiple recipients and not extensively
individualized. A relationship is established
between the TA recipient and one or more TA
center staff. This category of TA includes one-time,
labor-intensive events, such as facilitating strategic
planning or hosting regional or national
conferences. It can also include episodic, less labor-
intensive events that extend over a period of time,
such as facilitating a series of conference calls on
single or multiple topics that are designed around
the needs of the recipients. Facilitating
communities of practice can also be considered
targeted, specialized TA.

4 For the purposes of this priority, “intensive,
sustained TA” means TA services often provided
on-site and requiring a stable, ongoing relationship
between the TA center staff and the TA recipient.
“TA services” are defined as negotiated series of
activities designed to reach a valued outcome. This
category of TA should result in changes to policy,
program, practice, or operations that support
increased recipient capacity or improved outcomes
at one or more systems levels.
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(ii) With whom the proposed project
will collaborate and the intended
outcomes of this collaboration.

(c) Demonstrate, in the narrative
section of the application under
“Quality of the Evaluation Plan,” how
the proposed project will—

(1) Measure and track the
effectiveness of the TA provided. To
meet this requirement, the applicant
must describe its proposed approach
to—

(i) Collecting data on the effectiveness
of each TA activity from State VR
agencies, partners, or other sources, as
appropriate; and

(ii) Analyzing data and determining
the effectiveness of each TA activity,
including any proposed standards or
targets for determining effectiveness.

(2) Collect and analyze data on
specific and measurable goals,
objectives, and intended outcomes of
the project, including measuring and
tracking the effectiveness of the TA
provided. To address this requirement,
the applicant must describe—

(i) Its proposed evaluation
methodologies, including instruments,
data collection methods, and analyses;

(ii) Its proposed standards or targets
for determining effectiveness;

(iii) How it will use the evaluation
results to examine the effectiveness of
its implementation and its progress
toward achieving the intended
outcomes; and

(iv) How the methods of evaluation
will produce quantitative and
qualitative data that demonstrate
whether the project and individual TA
activities achieved their intended
outcomes.

(d) Demonstrate, in the narrative
section of the application under
“Adequacy of Project Resources,”
how—

(1) The proposed project will
encourage applications for employment
from persons who are members of
groups that have traditionally been
underrepresented based on race, color,
national origin, gender, age, or
disability, as appropriate;

(2) The proposed key project
personnel, consultants, and
subcontractors have the qualifications
and experience to provide TA to State
VR agencies and their partners in each
of the four job-driven topic areas in this
priority and to achieve the project’s
intended outcomes;

(3) The applicant and any key
partners have adequate resources to
carry out the proposed activities; and

(4) The proposed costs are reasonable
in relation to the anticipated results and
benefits.

(e) Demonstrate, in the narrative
section of the application under
“Quality of the Management Plan,”
how—

(1) The proposed management plan
will ensure that the project’s intended
outcomes will be achieved on time and
within budget. To address this
requirement, the applicant must
describe—

(i) Clearly defined responsibilities for
key project personnel, consultants, and
subcontractors, as applicable; and

(ii) Timelines and milestones for
accomplishing the project tasks.

(2) Key project personnel and any
consultants and subcontractors will be
allocated to the project and how these
allocations are appropriate and adequate
to achieve the project’s intended
outcomes, including an assurance that
such personnel will have adequate
availability to ensure timely
communications with stakeholders and
RSA;

(3) The proposed management plan
will ensure that the products and
services provided are of high quality;
and

(4) The proposed project will benefit
from a diversity of perspectives,
including those of State and local
personnel, TA providers, researchers,
and policy makers, among others, in its
development and operation.

Types of Priorities

When inviting applications for a
competition using one or more
priorities, we designate the type of each
priority as absolute, competitive
preference, or invitational through a
notice in the Federal Register. The
effect of each type of priority follows:

Absolute priority: Under an absolute
priority, we consider only applications
that meet the priority (34 CFR
75.105(c)(3)).

Competitive preference priority:
Under a competitive preference priority,
we give competitive preference to an
application by (1) awarding additional
points, depending on the extent to
which the application meets the priority
(34 CFR 75.105(c)(2)(i)); or (2) selecting
an application that meets the priority
over an application of comparable merit
that does not meet the priority (34 CFR
75.105(c)(2)(ii)).

Invitational priority: Under an
invitational priority, we are particularly
interested in applications that meet the
priority. However, we do not give an
application that meets the priority a
preference over other applications (34
CFR 75.105(c)(1)).

This notice does not preclude us from
proposing additional priorities,
requirements, definitions, or selection

criteria, subject to meeting applicable
rulemaking requirements.

Note: This notice does not solicit
applications. In any year in which we choose
to use this priority, we invite applications
through a notice in the Federal Register.

Executive Orders 12866 and 13563

Regulatory Impact Analysis

Under Executive Order 12866, the
Secretary must determine whether this
regulatory action is ““significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of Executive
Order 12866 defines a “‘significant
regulatory action” as an action likely to
result in a rule that may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities in a material way (also
referred to as an “economically
significant” rule);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This final regulatory action is not a
significant regulatory action subject to
review by OMB under section 3(f) of
Executive Order 12866.

We have also reviewed this final
regulatory action under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account—among other things
and to the extent practicable—the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
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and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
provide information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are issuing this final priority only
on a reasoned determination that its
benefits justify its costs. In choosing
among alternative regulatory
approaches, we selected those
approaches that maximize net benefits.
Based on the analysis that follows, the
Department believes that this regulatory
action is consistent with the principles
in Executive Order 13563.

We also have determined that this
regulatory action does not unduly
interfere with State, local, and tribal
governments in the exercise of their
governmental functions.

In accordance with both Executive
orders, the Department has assessed the
potential costs and benefits, both
quantitative and qualitative, of this
regulatory action. The potential costs
are those resulting from statutory
requirements and those we have
determined as necessary for
administering the Department’s
programs and activities. The benefits of
the Rehabilitation Training program
have been well established over the
years through the successful completion
of similar projects, particularly those
grants that provided TA to State VR
agencies. Specifically, this priority
would establish a JDVRTAC that would
assist State VR agencies to develop
employment opportunities that would
be responsive to employer-driven needs
for employees who have the skills to
work in today’s labor market. This
priority is directly responsive to the
Presidential Memorandum to Federal
agencies directing them to take action to
address job-driven training for the
Nation’s workers.

Intergovernmental Review: This
program is subject to Executive Order

12372 and the regulations in 34 CFR
part 79. One of the objectives of the
Executive order is to foster an
intergovernmental partnership and a
strengthened federalism. The Executive
order relies on processes developed by
State and local governments for
coordination and review of proposed
Federal financial assistance.

This document provides early
notification of our specific plans and
actions for this program.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) by
contacting the Grants and Contracts
Services Team, U.S. Department of
Education, 400 Maryland Avenue SW.,
Room 5075, PCP, Washington, DC
20202-2550. Telephone: (202) 245—
7363. If you use a TDD or a TTY, call
the FRS, toll free, at 1-800-877-8339.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fdsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF you must
have Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Dated: August 13, 2014.
Michael K. Yudin,

Acting Assistant Secretary for Special
Education and Rehabilitative Services.

[FR Doc. 2014-19588 Filed 8—-18—14; 8:45 am]
BILLING CODE 4000-01-P

PRESIDIO TRUST
36 CFR Part 1002

Public Use Limit on Commercial Dog
Walking

AGENCY: The Presidio Trust.
ACTION: Final rule.

SUMMARY: The Presidio Trust (Trust) is
adopting an interim rule imposing a
public use limit on persons who are
walking four or more dogs at one time
in Area B of the Presidio of San

Francisco (Presidio) for consideration
(Commercial Dog Walkers). The limit
will require any such Commercial Dog
Walker in Area B to possess a valid
commercial dog walking permit issued
by the National Park Service (NPS),
Golden Gate National Recreation Area
(GGNRA). Commercial Dog Walkers will
be allowed a maximum of six dogs at
any one time. Commercial Dog Walkers
will be required to comply with the
terms and conditions of the GGNRA
permit as well as those rules and
regulations otherwise applicable to Area
B of the Presidio, and to visibly display
their badges when engaging in
commercial dog walking activities
within Area B. To obtain a GGNRA
permit, applicants must submit a
business license, proof of liability
insurance, and proof of dog-handling
training from an existing training course
provider (such as the San Francisco
SPCA). The GGNRA commercial dog
walking permit requirement is a
compendium amendment for all
GGNRA sites in San Francisco and
Marin Counties that allow dog walking,
and is being implemented concurrently
with the Trust’s rule. Both are interim
actions and will remain in effect until
the final special regulation for dog
walking in the GGNRA is adopted as
anticipated in late 2015, at which time
the Trust expects that it will adopt a
final rule following public input and
comment. The Trust is no longer
pursuing its proposed rule on
Commercial Dog Walkers published in
the Federal Register on November 21,
2012.

DATES: This rule will become effective
October 1, 2014.

FOR FURTHER INFORMATION CONTACT: John
Pelka, Compliance Manager, Presidio
Trust, 415.561.5300 or
commercialdogwalking@
presidiotrust.gov.

SUPPLEMENTARY INFORMATION: Effective
July 1, 2013, the City and County of San
Francisco (City) passed legislation
requiring Commercial Dog Walkers to
carry a valid annually renewed dog
walking permit issued by the San
Francisco Department of Animal Care &
Control. Under 36 CFR 1001.5, the Trust
may impose reasonable public use
limits in Area B, given a determination
that such action is necessary to maintain
public health and safety, to protect
environmental or scenic values, to
protect natural or cultural resources, or
to avoid conflict among visitor use
activities. On November 21, 2012, in
direct response to the City’s commercial
dog walking regulations, the Trust
requested public comment on a
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proposed rule and use limit on
Commercial Dog Walkers (77 FR 69785).
The limit would have required
Commercial Dog Walkers in Area B to
possess a valid dog walking permit from
the City. By the close of the comment
period roughly one-half of the
comments received expressed support
of the public use limit, and roughly one-
half were opposed. Opposition included
the recommendation that the Trust
should not adopt the proposed use limit
until such time as the GGNRA
published its own policies and
requirements on Commercial Dog
Walkers. They further requested the
Trust to work with the GGNRA and
“come out together with one system
clearly defined.” They urged that “a
single, clear rule for federal park
properties that can be widely broadcast
to dog walkers in the area will allow for
more efficient administration, greater
compliance, and reduced impacts to
Trust resources.”

In a February 25, 2013 letter to the
Trust, the GGNRA stated its support for
the Trust’s public use limit. The
GGNRA disagreed, however, with the
number of dogs allowed under the City
permit (up to eight), and argued that a
limit of six dogs is more reasonable, and
is consistent with the NPS’s
understanding of the standard practice
for the majority of local land
management agencies that regulate
commercial dog walking. In reaction to
the City’s program and the Trust’s
proposal, the GGNRA stated it would
consider enacting an interim
commercial dog walking permit system,
before completing its dog management
planning process and rulemaking. Given
the Trust’s and the GGNRA'’s shared
management responsibilities within the
Presidio, the GGNRA asked the Trust to
consider adopting its interim permit
system rather than that being
implemented by the City.

On May 30, 2013, the Trust
announced on its Web site that it
supported the GGNRA’s proposed
intention to move forward at this time
to create and implement an interim
permit system to regulate commercial
dog walking within the park. After
having examined all public comments
and considered the new information
provided by the GGNRA, the Trust
agreed to suspend its own decisions
regarding the regulation of commercial
dog walking. Before taking any action,
the Trust also offered to provide the
public with an additional opportunity to
comment. Accordingly, the Trust will
no longer consider going final with its
proposed rule published in the Federal
Register on November 21, 2012 (77 FR
69785) requiring Commercial Dog

Walkers in Area B to possess a valid
permit from the City.

On March 14, 2014, the GGNRA
provided 30-day public notice (http://
www.parkplanning.nps.gov/
projectHome.cfm?projectID=46523) of
its intent to establish an interim permit
requirement for Commercial Dog
Walkers, with a limit of six dogs, on
GGNRA lands in San Francisco and
Marin Counties. The GGNRA'’s permit
system for GGNRA lands became
effective June 2, 2014, and the Trust will
honor GGNRA permits in Area B. The
annual permit cost consists of a $75
application fee and a $300 per person
fee for a non-transferrable badge. Permit
holders will be able to use any GGNRA
and Trust lands where dog walking is
allowed. The interim permit
requirement will remain in effect until
a final special regulation addressing dog
walking and commercial dog walking in
the GGNRA is finalized, which is
expected in late 2015. The GGNRA
permit requirement is being
implemented through an amendment to
the GGNRA Compendium. Public
notification of the decision will occur
through outreach to Commercial Dog
Walkers, signage, and the GGNRA’s Web
site.

On March 19, 2014, the Trust
published in the Federal Register its
proposed interim rule (79 FR 15278) to
limit Commercial Dog Walkers in Area
B, intended to be enacted in concert
with the GGNRA interim restriction.
The public use limit was also
announced on the Trust’s Web site
(http://www.presidio.gov/about/Pages/
commercial-dog-walking.aspx) and in
its e-newsletters. The notice indicated
the Trust’s shared concern with the
GGNRA about the possible effects of the
City’s action on Presidio users and
resources, and the Trust’s intent to
adopt the GGNRA’s interim permit
system. A unified approach will provide
consistency within unmarked Trust-
GGNRA boundaries within the Presidio,
and fulfill the joint visitor experience
and resource protection mandates of the
two Federal land management agencies.
Prior to implementation, the Trust will
coordinate with the GGNRA on its
education campaign to alert Commercial
Dog Walkers and others about the public
use limit. The Trust will also post signs
and provide the U.S. Park Police with
handouts in Area B to notify
Commercial Dog Walkers of the public
use limit in areas where dog walking is
a particularly high-use activity.

The Trust accepted public comment
on the proposed interim rule through
May 5, 2014. During the comment
period, the Trust received 31 individual
comments on the proposal from four

organizations and 24 individuals.
Twelve commenters (43 percent)
expressed support for the proposed
interim rule, and 16 (57 percent) were
opposed. Comment letters are available
for review at the headquarters of the
Trust, and constitute part of the
administrative record for the
rulemaking.

Summary of Comments

Number of Dogs

Comment: Comments were received
requesting that more than six dogs be
allowed. Other comments asked to
require fewer than six dogs, citing
concerns with a Commercial Dog
Walker’s ability to control up to six
dogs, or more. There were concerns
with impacts to commercial dog
walking businesses and with impacts to
adjacent parks from limiting the number
of dogs to six. Comments also requested
greater consistency with dog limits set
by the City.

Response: The rationale as to why the
limit of eight dogs as adopted by the
City is inappropriate for the GGNRA is
provided in the GGNRA'’s Categorical
Exclusion and attachments. The
GGNRA’s limit of six dogs is based on
public comment, feedback from the
GGNRA Negotiated Rulemaking
Committee for dog management, park
staff observations, research on national
and international best practices and law
enforcement experience. The Trust feels
that adopting the City’s eight-dog limit
would engender public confusion given
the shared jurisdictions of the GGNRA
and the Trust with an unmarked
boundary within the Presidio.

Regarding impacts to commercial dog
walking businesses, the proposed action
does not restrict access to any sites, does
not restrict the area available within a
site, does not impose time of use
requirements, and imposes relatively
minor permitting, insurance and
numerical requirements on Commercial
Dog Walkers. Commercial Dog Walkers
retain the flexibility to avoid the
proposed restriction and permit fees by
opting to use one or more of the
available open space lands maintained
by the San Francisco Park and
Recreation Department, the Port of San
Francisco, and the San Francisco Public
Utilities Commission. Among these
lands are 28 specifically designated off-
leash park areas for dogs throughout the
City, including the Mountain Lake Park
Dog Play Area that is immediately
adjacent to Area B (see http://
sfrecpark.org/parks-open-spaces/dog-
play-areas-program/ for a location map
for specified areas and for information
on the process for establishment of
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additional off-leash areas within the
City’s park system). Should Commercial
Dog Walkers choose to use Trust lands,
the permit cost will only average just
over $1.00 per day, per year. It is
expected that Commercial Dog Walkers
could pass this expense to their clients,
and thus there could be a negligible
effect on their income. To walk the same
number of dogs walked prior to the
proposed six-dog limit, Commercial Dog
Walkers may have to increase the
number of trips, which could increase
their transportation costs. However, the
overall net change in Commercial Dog
Walker trips, and thus transportation
costs, is expected to be relatively minor,
and will not have a significant impact.

Finally, the City’s restriction on
commercial dog walking will minimize
the possible re-distributional effects of
this interim action. Some Commercial
Dog Walkers may prefer to use City
lands, in that they are allowed an
additional two dogs per walker under
the City’s permit. However, the
difference is not expected to result in a
significant amount of displacement from
Trust lands to San Francisco-managed
sites. And, while the City’s Department
of Animal Care and Control enforces a
limit of eight dogs, their commercial dog
walking informational pamphlet
recommends not more than six. The
City’s ordinance prohibiting dogs in all
sensitive habitat areas, athletic fields,
tennis/basketball/volleyball courts,
children’s play areas, and other key
areas prohibited by Park Code Section
5.02 will further minimize impacts to
park users and park resources.

Training and Certification Requirements

Comment: Concerns were expressed
regarding training and certification in
order to obtain the commercial dog
walking permit. Some commenters
noted that experienced Commercial Dog
Walkers do not need required training
and certification, and expressed a desire
for the GGNRA to honor the City’s
training and certificate requirements to
relieve any financial burden and
promote efficiency. Other commenters
noted that training and certification
promotes responsibility, safety and
education.

Response: Training and certification
are important components of any permit
program. The GGNRA has, however,
sought to streamline training and
certification where possible. If a
commercial dog walking applicant
wishes to engage in commercial dog
walking activities in the Presidio, the
Commercial Dog Walker must either
complete one of the courses accepted by
San Francisco Animal Care and Control
or show proof of three consecutive years

as a Commercial Dog Walker in good
standing. If the Commercial Dog Walker
has completed one of the courses in the
past, s/he will not need to re-take it, but
rather must provide documentation of
completion to the GGNRA as part of
their application process.

Permit Costs and Financial Burden

Comment: Some commenters
expressed concerns regarding the permit
fee, which they believed was too high
and unfair, and as public land, should
be reduced or removed. Some
commenters noted that the required fee
would create a financial burden for their
businesses.

Response: The GGNRA is expressly
authorized by statute to recover costs
related to special park uses. Under the
authority of 16 U.S.C. 3a, the GGNRA
may recover from a permittee the
agency'’s costs incurred in processing a
Special Use Permit application and
monitoring the permitted activity. The
GGNRA informs applicants early in the
process that they will be responsible for
reimbursing the park for all costs
incurred by the park in processing the
application and monitoring the
permitted activity. The annual
commercial dog walking (CDW) permit
fees are based on cost recovery estimates
relating to the management and
administration of CDW permits. For the
2014 permit, which will be valid
through January 31, 2015, the $300
Company Badge fee, however, will be
prorated according to the date of issue.
Because the permit fee to be assessed by
the GGNRA is based on the actual costs
of administering the program, the fee is
fair for a special use authorized in a
national park setting.

Timing of the Proposal

Comment: Some commenters
expressed concerns that there would not
be enough time for commercial dog
walking businesses to prepare for
implementation, complete the
application process and obtain a permit.

Response: Application forms were
released on May 27, 2014. The GGNRA
began processing permit applications on
June 2, 2014. The GGNRA is issuing
permits no longer than 30 days after
receipt of completed qualifying
applications. Applicants who have
submitted completed application
packages were given a ‘‘reference
number” as proof they have begun the
process while they waited to receive the
permit and badge. A transition period
was implemented until July 15, 2014,
for enforcement to allow submission of
permit application packages and receipt
of the GGNRA permit. The Trust is also
providing a transition period until

October 1, 2014 to allow Commercial
Dog Walkers in Area B to gather the
supporting documentation and file the
permit application package with the
GGNRA.

Inappropriate Use of National
Environmental Policy Act (NEPA)
Categorical Exclusion

Comment: Several commenters
expressed concerns that the use of a
Categorical Exclusion (CE) is
inappropriate because the impacts of
this proposed action would be
significant, and therefore a thorough
environmental review under the NEPA
is required. Two of these commenters
requested that the action be compared
against a fictional baseline in which
there is no commercial or private dog
walking.

Response: This action is short-term in
nature, limited in both duration and
scope, and will only remain in effect
until the final special regulation for dog
walking in the GGNRA is adopted. The
action simply seeks to manage and
minimize the impacts of an existing use.
The proposed action will only affect
Commercial Dog Walkers, a subset of
the dog walking that occurs on Trust
lands. The proposed action does not ban
commercial dog walking; it allows the
use to continue, with the requirement of
a permit for those with more than three
dogs, and a limit of six dogs, in Area B.
Because this interim action limits the
number of dogs per Commercial Dog
Walker, it potentially allows greater
control of dogs. More effective dog
management through this interim action
will result in primarily beneficial effects
to park visitors and public health and
safety, and to wildlife, including
sensitive species. Without this interim
action, it is reasonably expected that
Trust lands could see an increase in the
amount of Commercial Dog Walkers
with large groups of dogs, which in turn
would affect the use and enjoyment of
park lands by other visitors, including
non-commercial dog walkers.

Forecasting impacts against a fictional
baseline would artificially inflate
impacts, as such a no commercial dog
walking baseline does not reflect the
well-established reality on the ground in
the GGNRA. Instead, in determining
level of impact, the GGNRA’s
environmental review, which the Trust
relied on in categorically excluding the
action, compared its proposal to the
existing condition, in which commercial
dog walking inside the GGNRA is
unregulated, with no numerical caps,
permitting, training, or insurance
requirements, and where commercial
dog walking external to the GGNRA is
regulated. When comparing this interim
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action to the existing condition of
unregulated use, this interim action is
beneficial to park resources, with
minimal impacts to adjacent areas as
described above, and in the GGNRA’s
administrative record for the project.

Consistency With the Presidio Trust
Management Plan and Other Policies

Comment: Some commenters
expressed concerns that the interim
action is inconsistent with the Presidio
Trust Management Plan (PTMP), noting
that the PTMP is aimed at preserving
the natural and historic resources of the
Presidio and protecting the park
experience for future users.

Response: The 2002 PTMP did not
address commercial dog walking, thus
this interim action is not inconsistent
with the plan. The PTMP requires the
Trust to consider the type and level of
visitor use that can be accommodated
while sustaining desired resource and
visitor experience conditions, which is
the intent of this proposed interim rule.
The PTMP urges the Trust to work
cooperatively with the NPS in areas of
joint concern and interest for the overall
management of the Presidio. The
interim action is a joint collaboration
with the NPS for commercial dog
management within the Presidio.

This interim action, which reduces
the number of dogs that any one
Commercial Dog Walker can handle at
one time, will not adversely affect, and
is likely to have a beneficial effect on
natural, aesthetic and cultural values of
Trust lands. Accordingly, this interim
action furthers the policies contained
within the PTMP which direct the Trust
to preserve the natural, historic, scenic,
cultural and recreational resources of
the Presidio and to maintain an
atmosphere that is open, inviting and
accessible to visitors.

Regulatory and Environmental
Compliance

Regulatory Impact: The interim rule
will not have an annual effect of $100
million or more on the economy nor
adversely affect productivity,
competition, jobs, the environment,
public health or safety, or State or local
or tribal governments or communities.
The interim rule will not interfere with
an action taken or planned by another
agency or raise new legal or policy
issues. In short, little or no effect on the
national economy will result from
adoption of the interim rule. Because
the rule is not “economically
significant,” it is not subject to review
by the Office of Management and
Budget under Executive Order 12866 or
Executive Order 13536. The interim rule
is not a “major rule” under the

Congressional review provisions of the
Small Business Regulatory Enforcement
Fairness Act, 5 U.S.C. 801 et seq.

The Trust has determined and
certifies pursuant to the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., that
the interim rule will not have a
significant economic effect on a
substantial number of small entities.
The economic effect of the rule is local
in nature and negligible in scope,
restricting only a single use (commercial
dog walking) in a limited geographic
area (Area B of the Presidio occupies
less than four percent of the City’s total
acreage) for purposes of protecting
public health and safety and the natural
environment. There will be no loss of
significant numbers of jobs, as
Commercial Dog Walkers will retain the
flexibility to avoid the public use limit
and permit fees by opting to use one or
more of the available open space lands
maintained by the San Francisco Park
and Recreation Department, the Port of
San Francisco, and the San Francisco
Public Utilities Commission (see
http://sfrecpark.org/parks-open-spaces/
dog-play-areas-program/).

The Trust has determined and
certifies pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that the interim rule will not
impose a cost of $100 million or more
in any given year on local, State, or
tribal governments or private entities.

Environmental Impact: The NEPA
and the Trust’s NEPA regulations (36
CFR 1010.16) encourage cooperation
with other governmental agencies in the
preparation of environmental analyses
and documentation. Furthermore, the
adoption of one Federal agency’s
environmental document by another
Federal agency is an efficiency that the
Council on Environmental Quality
(CEQ) regulations provide (40 CFR
1506.4, 1500.4(k) & (n). The Trust is a
cooperating agency with special
expertise for the GGNRA interim
commercial dog walking permit
requirement (as well as the special
regulation for dog walking) under the
NEPA and the CEQ regulations (an
agency is considered to have special
expertise when it has a related
“‘statutory responsibility, agency
mission, or. . . program experience”’
(40 CFR 1508.26)). At the request of the
GGNRA, the Trust participated in the
development of the interim permit
requirement from the outset. For the
NEPA process, the Trust assisted the
GGNRA in the preparation of a Project
Description and Environmental
Screening Form and assumed co-
responsibility for its scope and content
to ensure that the form met the
standards for an adequate analysis

under its NEPA regulations. The form
disclosed that no measurable adverse
environmental effects will result from
the actions, and no extraordinary
circumstances are involved that may
have a significant environmental effect
(http://www.parkplanning.nps.gov/
documentsList.cfm?project]D=46523).

The Trust’s NEPA regulations contain
categories of actions that do not require
an environmental assessment or
environmental impact statement. 36
CFR 1010.7(a)(31) provides that “minor
changes in programs and regulations
pertaining to visitor activities” may be
categorically excluded under the NEPA.
The regulatory actions by the GGNRA
and the Trust regarding interim
commercial dog management for Areas
A and B are substantially the same.
Having independently reviewed the
GGNRA'’s Project Description and
Environmental Screening Form for
adequacy under its NEPA regulations
and having considered the public
comments, the Trust has adopted the
form as the environmental document
prepared for this action, has made it
part of the administrative record of the
rulemaking, and has categorically
excluded the action from further NEPA
analysis.

Other Authorities: The Trust has
drafted and reviewed the interim rule in
light of Executive Order 12988 and has
determined that it meets the applicable
standards provided in secs. 3(a) and (b)
of that Order.

List of Subjects in 36 CFR Part 1002

National parks, Natural resources,
Public lands, Recreation and recreation
areas.

For the reasons set forth in the
preamble, part 1002 of Title 36 of the
Code of Federal Regulations is amended
as set forth below:

PART 1002—RESOURCE
PROTECTION, PUBLIC USE AND
RECREATION

m 1. The authority citation for part 1002
continues to read as follows:

Authority: 16 U.S.C. 460bb note.
m 2. Add § 1002.6 to read as follows:

§1002.6 Commercial dog walking.

(a) The walking of more than six dogs
at one time by any one person for
consideration (commercial dog walking)
is prohibited within the area
administered by the Presidio Trust.

(b) The walking of more than three
dogs, with a limit of six dogs, at one
time by any one person for
consideration (commercial dog walking)
within the area administered by the
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Presidio Trust, where dog walking is
otherwise allowed, is hereby authorized
provided that:

(1) That person has a valid
commercial dog walking permit issued
by the Golden Gate National Recreation
Area (GGNRA);

(2) The walking of more than three
dogs, with a limit of six dogs, is done
pursuant to the conditions of that
permit; and

(3) The commercial dog walker badge
issued to the permittee by the GGNRA
shall be visibly displayed at all times as
directed in the permit while the
permittee is engaging in commercial dog
walking activities, and shall be provided
upon request to any person authorized
to enforce this provision.

Dated: August 11, 2014.
Karen A. Cook,
General Counsel.
[FR Doc. 2014-19514 Filed 8-18-14; 8:45 am]
BILLING CODE 4310-4R-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R07-OAR-2014-0290; FRL-9915-28-
Region 7]

Approval and Promulgation of
Implementation Plans; State of
Missouri; Infrastructure SIP
Requirements for the 2008 Lead
National Ambient Air Quality Standard

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve a revision to the State
Implementation Plan (SIP) for the State
of Missouri addressing the applicable
requirements of Clean Air Act (CAA)
section 110 for the 2008 National
Ambient Air Quality Standards
(NAAQS) for Lead (Pb). Section 110
requires that each state adopt and
submit a SIP to support implementation,
maintenance, and enforcement of each
new or revised NAAQS promulgated by
EPA. These SIPs are commonly referred
to as ““infrastructure” SIPs. The
infrastructure requirements are designed
to ensure that the structural components
of each state’s air quality management
program are adequate to meet the state’s
responsibilities under the CAA.

DATES: This final rule is effective on
September 18, 2014.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R07-0OAR-2014-0290. All

documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Air Planning and Development Branch,
11201 Renner Boulevard, Lenexa,
Kansas 66219. The Regional Office’s
official hours of business are Monday
through Friday, 8:00 to 4:30 excluding
Federal holidays. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.
FOR FURTHER INFORMATION CONTACT:
Amy Bhesania, Environmental
Protection Agency, Air Planning and
Development Branch, 11201 Renner
Boulevard, Lenexa, Kansas 66219 at
913-551-7147, or by email at
bhesania.amy@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Throughout this document “we,”
“us,” or “our” refer to EPA. On June 4,
2014 (79 FR 32200), EPA published a
notice of proposed rulemaking (NPR) for
the State of Missouri. The NPR
proposed approval of Missouri’s
submittal that provides the basic
elements specified in section 110(a)(2)
of the CAA, or portions thereof,
necessary to implement, maintain, and
enforce the 2008 Pb NAAQS.

II. Summary of SIP Revision

On December 20, 2011, EPA received
a SIP revision from the Missouri
Department of Natural Resources that
addresses the infrastructure elements
specified in section 110(a)(2) of the
CAA, necessary to implement, maintain
and enforce the 2008 Pb NAAQS. This
submittal addressed the following
infrastructure elements of section
110(a)(2): (A), (B), (C), (D), (E), (F), (G),
(H), (), (K), (L), and (M). Specific
requirements of section 110(a)(2) of the
CAA and the rationale for EPA’s
proposed action to approve the SIP
submittal are explained in the NPR and
will not be restated here. No public
comments were received on the NPR.

III. Final Action

EPA is approving Missouri’s submittal
which provides the basic program
elements specified in section
110(a)(2)(A), (B), (C), (D), (E), (F), (G),

(H), (), (K), (L), and (M) of the CAA, or
portions thereof, necessary to
implement, maintain, and enforce the
2008 Pb NAAQS, as a revision to the
Missouri SIP. This action is being taken
under section 110 of the CAA. As
discussed in each applicable section of
NPR, EPA is not acting on section
110(a)(2)(I)—Nonattainment Area Plan
or Plan Revisions Under Part D and on
the visibility protection portion of
section 110(a)(2)(]).

1IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Isnot a “significant regulatory
action” under the terms of Executive
Order 12866 (58 FR 51735, October 4,
1993) and is therefore not subject to
review under Executive Orders 12866
and 13563 (76 FR 3821, January 21,
2011).

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
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appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in

the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 20, 2014. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping

requirements, Sulfur oxides, Volatile
organic compounds.
Dated: August 7, 2014.
Karl Brooks,
Regional Administrator, Region 7.

For the reasons stated in the
preamble, the Environmental Protection
Agency is amending 40 CFR part 52 as
set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart AA—Missouri

m 2.In §52.1320(e) the table is amended
by adding new entry (61) in numerical
order at the end of the table to read as
follows:

§52.1320 Identification of Plan.
* * * * *
(e) * *x %

EPA-APPROVED MISSOURI NONREGULATORY SIP PROVISIONS

Name of non-regulatory

Applicable geo-

State

g graphic or non- f EPA approval date Explanation
SIP provision Attainment area submittal date
(61) Section 110(a)(2) Infrastruc- Statewide ........ 12/20/2011 08/19/2014 [insert Federal Reg- This action addresses the fol-

ture Requirements for the 2008
Pb NAAQS.

ister citation].

lowing CAA elements:
110(a)(2)(A), (B), (C). (D), (E),
@; (@), (H), (), (K), (L), and

[FR Doc. 2014-19536 Filed 8—18—14; 8:45 am|
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2014-0439; FRL-9914-75-
Region-9]

Revisions to the California State
Implementation Plan, Placer County
Air Pollution Control District, Negative
Declarations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to approve revisions to the Placer
County Air Pollution Control District
(PCAPCD) portion of the California State

Implementation Plan (SIP). These
revisions concern negative declarations
for volatile organic compound (VOC)
source categories for the PCAPCD. We
are approving these negative
declarations under the Clean Air Act as
amended in 1990 (CAA or the Act).
DATES: This rule is effective on October
20, 2014 without further notice, unless
EPA receives adverse comments by
September 18, 2014. If we receive such
comments, we will publish a timely
withdrawal in the Federal Register to
notify the public that this direct final
rule will not take effect.

ADDRESSES: Submit comments,
identified by docket number EPA-R09-
OAR-2014-0439, by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection

Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.
Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an ‘“‘anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
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you for clarification, EPA may no
able to consider your comment.

Electronic files should avoid the use of

special characters, any form of

encryption, and be free of any defects or

viruses.

Docket: Generally, documents in the

docket for this action are availabl

electronically at www.regulations.gov

and in hard copy at EPA Region I
Hawthorne Street, San Francisco,
California 94105-3901. While all

documents in the docket are listed at
www.regulations.gov, some information

may be publicly available only at

hard copy location (e.g., copyrighted
material, large maps), and some may not

be publicly available in either loc
(e.g., CBI). To inspect the hard co
materials, please schedule an

t be A. How is EPA evaluating the negative
declarations?

B. Do the negative declarations meet the
evaluation criteria?

C. EPA’s Recommendations

D. Public Comment and Final Action

III. Statutory and Executive Order Reviews

1. The State’s Submittal

appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Stanley Tong, EPA Region IX, (415)
947-4122, tong.stanley@epa.gov.

€ SUPPLEMENTARY INFORMATION:

Throughout this document, “we,
and “our” refer to EPA.

7"us.” A, What negative declarations did the

State submit?

On February 13, 2014 PCAPCD
adopted 16 negative declarations and
stated that it did not have sources
subject to the Control Techniques
Guidelines (CTG) documents listed in
Table 1. On April 14, 2014, the
California Air Resources Board (CARB)
submitted these negative declarations to
EPA as a SIP revision.

X, 75

Table of Contents

I. The State’s Submittal
A. What negative declarations did the State
submit?
B. Are there other versions of these
negative declarations?
C. What is the purpose of the submitted
negative declarations?
II. EPA’s Evaluation and Action

the

ation
Py

TABLE 1—SUBMITTED NEGATIVE DECLARATIONS

CTG source category

Negative declaration—CTG reference document

AErOSPACE ...ovviviiiierieeieeeiee e
Automobile and Light-duty Truck
Assembly Coatings.

Dry Cleaning (Petroleum)

Fiberglass Boat Manufacturing
Flexible Package Printing
Large Appliances Surface Coatings

Magnetic Wire .......cccceeviiieeienees

Metal Furniture Coatings

Natural Gas/Gasoline
Paper and Fabric

Paper, Film, and Foil Coatings
Pharmaceutical Products

Refineries

Rubber Tires .......ccccvvviiiiiiiiienn,
Ships/Marine Coating

Synthetic Organic Chemical

EPA-453/R—97-004—Control of VOC Emissions from Coating Operations at Aerospace Manufacturing
and Rework Operations.

EPA-450/2—77—-008—Control of Volatile Organic Emissions from Existing Stationary Sources—Volume II:
Surface Coating of Cans, Coils, Paper, Fabrics, Automobiles, and Light-Duty Trucks.

EPA 450/R—-08—006—Control Techniques Guidelines for Automobile and Light-duty Truck Assembly Coat-
ings.

EPA-450/3-82—009—Control of Volatile Organic Compound Emissions from Large Petroleum Dry Clean-
ers.

EPA 453/R-08-004—Control Techniques Guidelines for Fiberglass Boat Manufacturing Materials.

EPA-453/R—06-003—Control Techniques Guidelines for Flexible Package Printing.

EPA-450/2—-77-034—Control of Volatile Organic Emissions from Existing Stationary Sources, Volume V:
Surface Coating of Large Appliances.

EPA 453/R-07-004—Control Techniques Guidelines for Large Appliance Coatings.

EPA-450/2—-77-033—Control of Volatile Organic Emissions from Existing Stationary Sources, Volume IV:
Surface Coating of Insulation of Magnetic Wire.

EPA-450/2—77-032—Control of Volatile Organic Emissions from Existing Stationary Sources, Volume |lI:
Surface Coating of Metal Furniture.

EPA 453/R-07-005—Control Techniques Guidelines for Metal Furniture Coatings.

EPA-450/2—83-007—Control of VOC Equipment Leaks from Natural Gas/Gasoline Processing Plants.

EPA-450/2—77-008—Control of Volatile Organic Emissions from Existing Stationary Sources—Volume II:
Surface Coating of Cans, Coils, Paper, Fabrics, Automobiles, and Light-Duty Trucks.

EPA 453/R-07-003—Control Techniques Guidelines for Paper, Film, and Foil Coatings.

EPA-450/2—78-029—Control of Volatile Organic Emissions from Manufacture of Synthesized Pharma-
ceutical Products.

EPA-450/2-77-025—Control of Refinery Vacuum Producing Systems, Wastewater Separators, and Proc-
ess Unit Turnarounds.

EPA-450/2—-78-036—Control of VOC Leaks from Petroleum Refinery Equipment.

EPA-450/2—-78-030—Control of Volatile Organic Emissions from Manufacture of Pneumatic Rubber Tires.

EPA-453/R—94-032 Alternative Control Technology Document—Surface Coating Operations at Ship-
building and Ship Repair Facilities and Ships 61 FR 44050 Shipbuilding and Ship Repair Operations
(Surface Coating).

EPA-450/3—-84—015—Control of VOC Emissions from Air Oxidation Processes in Synthetic Organic Chem-
ical Manufacturing Industry.

EPA-450/4-91-031—Control of VOC Emissions from Reactor Processes and Distillation Operations in
SOCMI.

On June 24, 2014, EPA determined
that the PCAPCD negative declarations

submitted on April 14, 2014, met

completeness criteria in 40 CFR Part 51
Appendix V, which must be met before
formal EPA review.

B. Are there other versions of these

negative declarations?
the
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There are no previous versions of
PCAPCD’s 2014 negative declarations in
the SIP.?

C. What is the purpose of the submitted
negative declarations?

The negative declarations were
submitted to meet the requirements of
CAA section 182(b)(2). Ozone
nonattainment areas classified at
moderate and above are required to
adopt VOC regulations for the published
CTG categories and for major non-CTG
sources of VOC or NOx. If an ozone
nonattainment area does not have
stationary sources covered by an EPA
published CTG, then the area is required
to submit a negative declaration. The
negative declarations were submitted
because there are no stationary sources
exceeding the CTG’s applicability
threshold within the PCAPCD
jurisdiction. EPA’s technical support
document (TSD) has more information
about these negative declarations.

II. EPA’s Evaluation and Action

A. How is EPA evaluating the negative
declarations?

The negative declarations are
submitted as SIP revisions and must be
consistent with CAA requirements for
Reasonably Available Control
Technology (RACT) (see section
182(b)(2)) and SIP relaxation (see
sections 110(1) and 193.) To do so, the
submittal should provide reasonable
assurance that no sources subject to the
CTG requirements currently exist or are
planned for the PCAPCD.

B. Do the negative declarations meet the
evaluation criteria?

We believe these negative
declarations are consistent with the
relevant policy and guidance regarding
RACT and SIP relaxations. The TSD has
more information on our evaluation.

C. EPA’s Recommendations

We note that in 2006, PCAPCD
adopted a negative declaration for the
Polyester Resin category, but that this
category did not appear in the current
submittal. The District should submit a
negative declaration for the following

1PCAPCD adopted other negative declarations in
the past. On October 7, 1997, PCAPCD adopted
negative declarations to comply with the 1990
Clean Air Act Amendments. We approved these
into the SIP on September 23, 1998 (63 FR 50766).
On December 14, 2006, PCAPCD adopted additional
negative declarations to comply with the 1997 8-
hour ozone National Ambient Air Quality
Standards and CARB submitted them to us on July
11, 2007. While we have not acted on this earlier
submittal, we have reviewed materials provided
with it.

CTGs if there are no sources in the
District subject to the CTGs. EPA-450/
3—-83—-008—Control of VOC Emissions
from Manufacture of High-Density
Polyethylene, Polypropylene, and
Polystyrene Resins; and
EPA-450/3-83-006—Control of VOC
Fugitive Emissions from Synthetic
Organic Chemical Polymer and Resin
Manufacturing Equipment.

D. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the
submitted negative declarations as
additional information to the SIP
because we believe they fulfill all
relevant requirements. We do not think
anyone will object to this approval, so
we are finalizing it without proposing it
in advance. However, in the Proposed
Rules section of this Federal Register,
we are simultaneously proposing
approval of these negative declarations.
If we receive adverse comments by
September 18, 2014, we will publish a
timely withdrawal in the Federal
Register to notify the public that the
direct final approval will not take effect
and we will address the comments in a
subsequent final action based on the
proposal. If we do not receive timely
adverse comments, the direct final
approval will be effective without
further notice on October 20, 2014.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
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appropriate circuit by October 20, 2014.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the Proposed Rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the

proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: July 21, 2014.

Deborah Jordan,

Acting Regional Administrator, Region IX.
Part 52, Chapter I, Title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.222, is amended by
adding paragraph (a)(4)(ii)and (iii) to
read as follows:

§52.222 Negative declarations.
* * * * *

(a) * *x %

(4) * *x %

(ii)

CTG source category

Negative declaration—CTG reference document

AErospace .........cccoceveeeciienienceeee,
Automobile and Light-duty Truck
Assembly Coatings.

Dry Cleaning (Petroleum)

Fiberglass Boat Manufacturing
Flexible Package Printing
Large Appliances Surface Coatings

Magnetic Wire

Metal Furniture Coatings

Natural Gas/Gasoline ...........cccce.....
Paper and Fabric

Paper, Film, and Foil Coatings
Pharmaceutical Products

Refineries

Rubber Tires
Ships/Marine Coating

Synthetic Organic Chemical

EPA-453/R-97-004—Control of VOC Emissions from Coating Operations at Aerospace Manufacturing
and Rework Operations.

EPA-450/2—77-008—Control of Volatile Organic Emissions from Existing Stationary Sources—Volume II:
Surface Coating of Cans, Coils, Paper, Fabrics, Automobiles, and Light-Duty Trucks.

EPA 450/R—-08—006—Control Techniques Guidelines for Automobile and Light-duty Truck Assembly Coat-
ings.

EPA-450/3—-82—-009—Control of Volatile Organic Compound Emissions from Large Petroleum Dry Clean-
ers.

EPA 453/R-08-004—Control Techniques Guidelines for Fiberglass Boat Manufacturing Materials.

EPA-453/R—06—-003—Control Techniques Guidelines for Flexible Package Printing.

EPA-450/2—77-034—Control of Volatile Organic Emissions from Existing Stationary Sources, Volume V:
Surface Coating of Large Appliances.

EPA 453/R-07-004—Control Techniques Guidelines for Large Appliance Coatings.

EPA-450/2—-77-033—Control of Volatile Organic Emissions from Existing Stationary Sources, Volume IV:
Surface Coating of Insulation of Magnetic Wire.

EPA-450/2—77-032—Control of Volatile Organic Emissions from Existing Stationary Sources, Volume llI:
Surface Coating of Metal Furniture.

EPA 453/R-07-005—Control Techniques Guidelines for Metal Furniture Coatings.

EPA-450/2—83-007—Control of VOC Equipment Leaks from Natural Gas/Gasoline Processing Plants.

EPA-450/2—77-008—Control of Volatile Organic Emissions from Existing Stationary Sources—Volume II:
Surface Coating of Cans, Coils, Paper, Fabrics, Automobiles, and Light-Duty Trucks .

EPA 453/R-07-003—Control Techniques Guidelines for Paper, Film, and Foil Coatings.

EPA-450/2—78-029—Control of Volatile Organic Emissions from Manufacture of Synthesized Pharma-
ceutical Products.

EPA-450/2—77-025—Control of Refinery Vacuum Producing Systems, Wastewater Separators, and Proc-
ess Unit Turnarounds.

EPA-450/2—78-036—Control of VOC Leaks from Petroleum Refinery Equipment.

EPA-450/2—78-030—Control of Volatile Organic Emissions from Manufacture of Pneumatic Rubber Tires.

EPA-453/R-94-032 Alternative Control Technology Document—Surface Coating Operations at Ship-
building and Ship Repair Facilities and Ships 61 FR 44050 Shipbuilding and Ship Repair Operations
(Surface Coating).

EPA-450/3-84—015—Control of VOC Emissions from Air Oxidation Processes in Synthetic Organic Chem-
ical Manufacturing Industry.

EPA-450/4-91-031—Control of VOC Emissions from Reactor Processes and Distillation Operations in
SOCMI.

(iii) Submitted on April 14, 2014 and

adopted on February 13, 2014.

* * * * *

[FR Doc. 2014-19425 Filed 8—-18—14; 8:45 am|

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION ACTION: Direct final rule.

AGENCY

40 CFR Part 52

[EPA-R07-OAR-2014-0582; FRL-9915-30—
Region 7]

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to approve a revision to the State
Implementation Plan (SIP) submitted by
the State of Missouri on May 8, 2012,
related to a Missouri rule titled “Certain
Coals to be Washed.” This rule requires
specified coals to be washed prior to
sale in the St. Louis metropolitan area.
This action amends the SIP to update an
outdated reference in the rule.

Approval and Promulgation of
Implementation Plans; State of
Missouri, Certain Coals To Be Washed

AGENCY: Environmental Protection
Agency.
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DATES: This direct final rule will be
effective October 20, 2014, without
further notice, unless EPA receives
adverse comment by September 18,
2014. If EPA receives adverse comment,
we will publish a timely withdrawal of
the direct final rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07-
OAR-2014-0582, by one of the
following methods:

1. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Email: bhesania.amy@epa.gov.

3. Mail or Hand Delivery: Amy
Bhesania, Environmental Protection
Agency, Air Planning and Development
Branch, 11201 Renner Boulevard,
Lenexa, Kansas 66219.

Instructions: Direct your comments to
Docket ID No. EPA-R07-OAR-2014—
0582. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information

whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Air Planning and Development Branch,
11201 Renner Boulevard, Lenexa,
Kansas 66219. The Regional Office’s
official hours of business are Monday
through Friday, 8:00 to 4:30 excluding
legal holidays. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Amy Bhesania, Environmental
Protection Agency, Air Planning and
Development Branch, 11201 Renner
Boulevard, Lenexa, Kansas 66219 at
(913) 551-7147, or by email at
bhesania.amy@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
or “our” refer to EPA. This section
provides additional information by
addressing the following:

I. What is being addressed in this document?

II. Have the requirements for approval of a
SIP revision been met?

[II. What action is EPA taking?

I. What is being addressed in this
document?

EPA is taking direct final action to
approve a revision to the SIP submitted
by the State of Missouri on May 8, 2012,
related to Missouri rule 10 CSR 10—
5.130, “Certain Coals to be Washed.”
This rule requires specified coals to be
washed prior to sale in the St. Louis
metropolitan area. This action amends
the SIP to update an outdated reference
in the rule. Specifically, the reference in
10 CSR 10-5.130(3) relating to Missouri
rule 10 CSR 10-5.030, “Maximum
Allowable Emission of Particulate
Matter from Fuel Burning Equipment
Used for Indirect Heating” was removed
and replaced with a reference to 10 CSR
10-6.405, “Restriction of Particulate
Matter Emissions From Fuel Burning
Equipment Used For Indirect Heating.”
On September 13, 2012, EPA took action
to amend the Missouri SIP which
rescinded area specific indirect heating
rules, 10 CSR 10-2.040, 10-3.060, 10—
4.040, and 10-5.030 and added a new
rule, 10 CSR 10-6.405 which
consolidated the area rules into a single
rule. 76 FR 56555. Today’s action
approves the amendment which updates
the reference to the current SIP
approved rule.

II. Have the requirements for approval
of a SIP revision been met?

The state submission has met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submission also satisfied
the completeness criteria of 40 CFR part
51, appendix V. In addition, the revision
meets the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations.

III. What action is EPA taking?

EPA is taking direct final action to
approve this SIP revision. We are
publishing this rule without a prior
proposed rule because we view this as
a noncontroversial action and anticipate
no adverse comment. However, in the
“Proposed Rules” section of today’s
Federal Register, we are publishing a
separate document that will serve as the
proposed rule to approve this SIP
revision if adverse comments are
received on this direct final rule. We
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time. For further information about
commenting on this rule, see the
ADDRESSES section of this document.

If EPA receives adverse comment, we
will publish a timely withdrawal in the
Federal Register informing the public
that this direct final rule will not take
effect. We will address all public
comments in any subsequent final rule
based on the proposed rule.

Statutory and Executive Order Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” under the terms of Executive
Order 12866 (58 FR 51735, October 4,
1993) and is therefore not subject to
review under Executive Orders 12866
and 13563 (76 FR 3821, January 21,
2011).

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities


mailto:bhesania.amy@epa.gov
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under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small

Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 20, 2014. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may

EPA-APPROVED MISSOURI REGULATIONS

not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: August 7, 2014.

Karl Brooks,
Regional Administrator, Region 7.

For the reasons stated in the
preamble, the Environmental Protection
Agency is amending 40 CFR part 52 as
set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart AA—Missouri

m 2.In §52.1320, the table in paragraph
(c) is amended by revising the entry
under “Chapter 5—Air Quality
Standards and Air Pollution Control
Regulations for the St. Louis
Metropolitan Area” for “10-5.130" to
read as follows:

§52.1320 Identification of plan.

* * * * *

(C) * x %

. . State
Missouri Title effective EPA approval date Explanation
citation
date
Missouri Department of Natural Resources
Chapter 5—Air Quality Standards and Air Pollution Control Regulations for the St. Louis Metropolitan Area
10-5.130 .. Certain Coals To Be Washed ..........ccccecvevvriencnne 05/30/2012 08/19/2014 [Insert Federal Register citation]
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* * * * *
[FR Doc. 2014-19557 Filed 8—-18—14; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 122 and 136

[EPA-HQ-OW-2009-1019; FRL-9915-
18-0W]

RIN 2040-AC84

National Pollutant Discharge
Elimination System (NPDES): Use of
Sufficiently Sensitive Test Methods for
Permit Applications and Reporting

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is finalizing minor
amendments to its Clean Water Act
(CWA) regulations to codify that under
the National Pollutant Discharge
Elimination System (NPDES) program,
permit applicants must use “sufficiently
sensitive” analytical test methods when
completing an NPDES permit
application and the Director must
prescribe that only “sufficiently
sensitive” methods be used for analyses
of pollutants or pollutant parameters
under an NPDES permit.

The final rule is based on
requirements in the CWA and clarifies
existing EPA regulations. It also codifies
existing EPA guidance on the use of
“sufficiently sensitive” analytical
methods with respect to measurement of
mercury and extends the approach
outlined in that guidance to the NPDES
program more generally. Specifically,
EPA is modifying existing NPDES
application, compliance monitoring,
and analytical methods regulations. The
amendments in this rulemaking affect
only chemical-specific methods; they do
not apply to the Whole Effluent Toxicity
(WET) methods or their use.

DATES: These final regulations are
effective September 18, 2014. For
judicial review purposes, this final rule
is promulgated as of 1:00 p.m. Eastern
Time, on September 2, 2014, as
provided in 40 CFR 23.2.

ADDRESSES: The record for this
rulemaking is available for inspection
and copying at the Water Docket,
located at the EPA Docket Center (EPA/
DC), EPA West 1301 Constitution Ave.
NW., Washington, DC 20004. The record
is also available via EPA Dockets at
http://www.regulations.gov under
docket number EPA-HQ-OW-2009-
1019. The rule and key supporting

documents are also available
electronically on the Internet at http://
cfpub.epa.gov/npdes/ssmethods.cfm.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Some information, however, is
not publicly available, e.g., confidential
business information (““CBI’’) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is publicly available only in hard copy.
Publicly available docket materials are
available electronically in
www.regulations.gov or in hard copy at
the Water Docket, EPA Docket Center,
EPA West, Room 3334, 1301
Constitution Avenue NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Water
Docket is (202) 566—2426.

FOR FURTHER INFORMATION CONTACT: For
additional information, contact Kathryn
Kelley, Water Permits Division, Office of
Wastewater Management (4203M),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460; telephone number: (202)
564—7004, email address:
kelley.kathryn@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Potentially Affected Parties
B. Legal Authority
II. Background
[I. Summary of Public Comments and EPA’s
Response
IV. The Final Rule
V. Impacts
VI. Compliance Dates
VII. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Goordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer and
Advancement Act
. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

—

~—

I. General Information

A. Potentially Affected Parties

In the NPDES program, point source
dischargers obtain permits that are
issued by EPA regions and authorized
NPDES States, Territories, and Indian
tribes (collectively referred to as
“permitting authorities”). These point
source dischargers include publicly
owned treatment works (POTWs) and
various industrial and commercial
facilities (collectively referred to as
“NPDES applicants or permittees”).
Permitting authorities issue NPDES
individual permits after analyzing the
information contained in the
application and making a determination
that the application is “‘complete” under
40 CFR 122.21(e). In the case of a
general permit, authorization to be
covered by the permit is given if the
information submitted demonstrates
eligibility for coverage under 40 CFR
122.28. The NPDES permit prescribes
the conditions under which the facility
is allowed to discharge pollutants into
waters of the United States and the
conditions that will ensure the facility’s
compliance with the CWA’s technology-
based and water quality-based
requirements. NPDES permits typically
include restrictions on the mass and/or
concentration of pollutants? that a
permittee may discharge as well as
requirements that the permittee conduct
routine sampling and reporting of
various parameters measured in the
permitted discharge. In general, NPDES
applicants and permittees are required
to use EPA-approved methods 2 when
measuring the pollutants in their
discharges.

The purpose of today’s final rule is to
codify that where EPA-approved
methods exist, NPDES applicants must
use sufficiently sensitive EPA-approved
analytical methods when quantifying
the presence of pollutants in a

1 Where the term “pollutant” is used, it refers to
both pollutants and pollutant parameters.

2For purposes of this rule, the term “EPA-
approved methods” refers to methods that have
been approved under 40 CFR part 136 or are
required under 40 CFR chapter I, subchapter N or
O. This includes analytical methods for CWA
pollutants developed by EPA, voluntary consensus
standards bodies (VCSBs), and other government
agencies (such as the U.S. Geological Survey), as
well as Alternate Test Procedures (ATPs) developed
by commercial method developers for nation-wide
use. These methods have been reviewed by EPA
and approved for use in compliance monitoring
under the CWA. EPA publishes lists of the EPA,
VCSB, and other agency methods as well as ATPs
that it has found to be acceptable for such use at
40 CFR Part 136, and at 40 CFR Chapter I,
subchapters N and O. As a point of clarification,
this includes approved ATPs as described in 40
CFR 136.4 and 136.5.


http://cfpub.epa.gov/npdes/ssmethods.cfm
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discharge, and the Director 3 must
prescribe that only sufficiently sensitive
EPA-approved methods be used for
analyses of pollutants or pollutant
parameters under the permit. The broad
universe of entities 4 that would be
affected by this final action includes

NPDES permitting authorities and
municipal and industrial applicants and
permittees (Table I-1). This rule does
not apply to indirect dischargers as
defined in 40 CFR 122.2. The impact of
this action, however, would only affect
those entities that use or allow the use

of any EPA-approved analytical
methods (for one or more parameters)
that are not “sufficiently sensitive” to
detect pollutants being measured in the
discharge.

TABLE |-1—ENTITIES POTENTIALLY REGULATED BY THIS RULE

Category

Examples of potentially affected entities

State, Territorial, and Indian Tribal
Governments.

Municipalities ........c.ccocveviiiiiiiiiens

Industry

States, Territories, and Indian tribes authorized to administer the NPDES permitting program; States, Terri-
tories, and Indian tribes that provide certification under section 401 of the CWA.

POTWs required to apply for or seek coverage under an NPDES individual or general permit and to per-
form routine monitoring as a condition of any issued NPDES permit.

Facilities required to apply for or seek coverage under an NPDES individual or general permit and to per-
form routine monitoring as a condition of any issued NPDES permit.

If you have any questions regarding
the applicability of this action to a
particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. Legal Authority

EPA is issuing today’s final rule
pursuant to the authority of sections
301, 304(h), 308, 402(a), and 501(a) of
the CWA [33 U.S.C. 1311, 1314(h), 13186,
1318, 1342(a), 1343, and 1361(a)].
Section 301(a) of the CWA prohibits the
discharge of any pollutant except in
compliance with an NPDES permit
issued under section 402 of the act.
Section 402(a) of the CWA authorizes
the Administrator to issue permits that
require a discharger to meet all the
applicable requirements under sections
301, 302, 306, 307, 308, and 403.
Section 301(b) of the CWA further
requires that NPDES permits include
effluent limitations that implement
technology-based standards and, where
necessary, water quality-based effluent
limitations (WQBELSs) that are as
stringent as necessary to meet water
quality standards. With respect to the
protection of water quality, NPDES
permits must include limitations to
control all pollutants that the NPDES
permitting authority determines are or
might be discharged at a level that “will
cause, have the reasonable potential to
cause, or contribute to an excursion
above any state water quality standard,”
including both narrative and numeric
criteria [40 CFR 122.44(d)(1)@d)]. If the
Director determines that a discharge
causes, has the reasonable potential to
cause, or contributes to such an
excursion, the permit must contain
WQBELS for the pollutant [40 CFR

3The term “Director” refers to the permitting
authority. See definition at 40 CFR 122.2.

4 Although terms such as “authorities,”
“applicants,” and “permittees” imply individuals,

122.44(d)(1)(iii)]. Section 402(a)(2) of
the CWA requires EPA to prescribe
permit conditions to ensure compliance
with requirements, “. . . including
conditions on data and information
collection, reporting and such other
requirements as [the Administrator]
deems appropriate.” Thus, a prospective
permittee might need to measure
various pollutants in its effluent at two
stages: First, at the permit application
stage so that the Director can determine
what pollutants are present in the
applicant’s discharge and the amount of
each pollutant present and, second, to
quantify the levels of each pollutant
limited in the permit to determine
whether the discharge is in compliance
with the applicable limits and
conditions.

Section 304(h) of the CWA requires
the Administrator of EPA to . . .
promulgate guidelines establishing test
procedures for the analysis of pollutants
that shall include the factors which
must be provided in any certification
pursuant to [section 4010f this Act] or
permit application pursuant to [section
402 of this Act].” Section 501(a) of the
act authorizes the Administrator to
“. . . prescribe such regulations as are
necessary to carry out this function
under [the act].” EPA generally has
codified its test procedure regulations
(including analysis and sampling
requirements) for CWA programs at 40
CFR part 136, although some
requirements are codified in other parts
(e.g., 40 CFR chapter I, subchapters N
and O).

The Director is required under 40 CFR
122.21(e) to determine when an NPDES
permit application is complete.
Moreover, the Director shall not begin

EPA uses these terms to refer to entities. For
example, EPA uses the term “NPDES permitting
authorities” to mean the EPA Regions, States,
Territories, and Indian tribes granted authority to
implement and manage the NPDES program. EPA

processing an application for an
individual permit until the applicant
has fully complied with the application
requirements for that permit [40 CFR
124.3(a)(2)]. Under 40 CFR
122.21(g)(13), applicants are required to
provide to the Director, upon request,
such other information as the Director
may reasonably require to assess the
discharge. Finally, 40 CFR 122.41(j)(1)
requires NPDES permits to include a
standard condition specifying that
“samples and measurements taken for
the purpose of monitoring shall be
representative of the monitored
activity.”

Among other things, section 308 of
the CWA authorizes EPA to require
owners or operators of point sources to
establish records, conduct monitoring
activities, and make reports to enable
the permitting authority to determine
whether there is a violation of any
prohibition or any requirement
established under provisions including
section 402 of the CWA. Under sections
308(c) and 402(b)(2)(A), a state’s
authorized NPDES program must have
authorities to inspect, monitor, enter,
and require reports to at least the same
extent as required in section 308.

As summarized above, the legal
requirements and authorities exist for
EPA to require NPDES applicants and
permittees to use sufficiently sensitive
EPA-approved analytical methods when
quantifying the presence of pollutants in
a discharge and to require the Director
to require and accept only such data.

II. Background

Multiple analytical test methods exist
for many pollutants regulated under the
CWA. Therefore, EPA has generally

uses the term “NPDES applicants” or “NPDES
permittees” to mean facilities that have applied for,
sought coverage under, or been issued an NPDES
individual or general permit.
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approved multiple methods for CWA
pollutants under 40 CFR part 136 and
40 CFR chapter I, subchapters N and O.
Some of the approved analytical test
methods have greater sensitivities and
lower minimum levels 56 or method
detection limits (MDLs) 7 than other
approved methods for the same
pollutant. This situation often occurs
because of advances made in
instrumentation and in the analytical
protocols themselves. Many metals and
toxic compounds (for example,
mercury) have an array of EPA-
approved methods, including some
methods that have greater sensitivities
and lower minimum levels than the
others.

Although EPA has approved multiple
analytical methods for individual
pollutants, the Agency has historically
expected that applicants would select
from the array of available methods a
specific analytical method that is
sufficiently sensitive to quantify the
presence of a pollutant in a given
discharge. EPA has not expected that
NPDES permit applicants would select
a method with insufficient sensitivity,
thereby masking the presence of a
pollutant in their discharge, when an
EPA-approved sufficiently sensitive
method is available. Further, EPA
anticipated that NPDES permitting
authorities would specify an EPA-
approved method in an NPDES permit
where the Director determined that a
particular analytical method was
needed to provide meaningful results
relative to the permit limit. EPA
believes that the authority to prescribe
a specific analytical method in an
NPDES permit exists under the current

5The term “minimum level” refers to either the
sample concentration equivalent to the lowest
calibration point in a method or a multiple of the
method detection limit (MDL). Minimum levels
may be obtained in several ways: They may be
published in a method; they may be sample
concentrations equivalent to the lowest acceptable
calibration point used by a laboratory; or they may
be calculated by multiplying the MDL in a method,
or the MDL determined by a lab, by a factor. [See:
(A) 40 CFR 136, appendix A, footnotes to table 2
of EPA Method 1624 and table 3 of EPA Method
1625 (49 FR 43234, October 26, 1984); (B) 40 CFR
136, section 17.12 of EPA Method 1631E (67 FR
65876—65888, October 29, 2002); (C) 61 FR 21,
January 31, 1996; and (D) “Analytical Method
Guidance for the Pharmaceutical Manufacturing
Point Source Category,” EPA 821-B-99-003,
August 1999].

6 For the purposes of this rulemaking, EPA is
considering the following terms related to analytical
method sensitivity to be synonymous: “quantitation
limit,” “reporting limit,” “level of quantitation,”
and “minimum level.”

7 The MDL is determined using the procedure at
40 CFR Part 136, appendix B. It is defined as the
minimum concentration of a substance that can be
measured and reported with 99 percent confidence
that the analyte concentration is greater than zero
and is determined from analysis of a sample in a
given matrix containing the analyte.

regulations. However, some state
permitting authorities expressed
concern that this authority was not
explicit in current regulations, thus
limiting states’ ability to prescribe an
appropriate analytical method where
needed to assess compliance with
permit limits. This rule requires that,
where EPA-approved methods exist,
NPDES applicants must use sufficiently
sensitive EPA-approved analytical
methods when quantifying the presence
of pollutants in a discharge and that the
Director must prescribe that only
sufficiently sensitive EPA-approved
methods be used for analyses of
pollutants or pollutant parameters
under the permit.

EPA and state permitting authorities
use data from the permit application to
determine whether pollutants are
present in an applicant’s discharge and
to quantify the levels of all detected
pollutants. These pollutant data are then
used to determine whether technology-
or water quality-based effluent limits are
needed in the facility’s NPDES permit.
It is critical, therefore, that applicants
provide data that have been measured at
levels that will be meaningful to the
decision-making process. Among other
things, data must be provided that will
enable the Director to make a sound
‘“reasonable potential” determination
and, if necessary, establish appropriate
water quality-based permit limits. The
same holds true for monitoring and
reporting relative to permit limits
established for regulated parameters.
The intent is for applicants and
permittees to use analytical methods
that are capable of detecting and
measuring the pollutants at, or below,
the respective water quality criteria or
permit limits.8

For example, in 2002 and 2007 EPA
published two new analytical methods
for mercury that were several orders of
magnitude more sensitive than
previously available methods. In
addition, a number of states have set
water quality criteria for mercury that
are below the detection levels of the
older methods for mercury that EPA
approved prior to 2002. Unlike the
previous methods, the new methods are
capable of measuring whether effluent
samples are above or below the current
water quality criteria. In 2007 EPA
addressed this issue with respect to
mercury in a memorandum titled
“Analytical Methods for Mercury in
NPDES Permits,” from James A. Hanlon,
Director of EPA’s Office of Wastewater

8To address this situation some state permitting

authorities have developed a list of monitored
parameters and prescribed a required minimum
level that must be achieved for each parameter as
a part of their state regulations or policy.

Management, to the Regional Water
Division Directors. This memorandum
is available at http://www.epa.gov/
npdes/pubs/mercurymemo
analyticalmethods.pdf. The
memorandum explains EPA’s
expectation that “All facilities with the
potential to discharge mercury will
provide with their NPDES permit
applications monitoring data for
mercury using Method 1631E or another
sufficiently sensitive EPA-approved
method. Accordingly, EPA strongly
recommends that the permitting
authority determine that a permit
application that lacks effluent data
analyzed with a sufficiently sensitive
EPA-approved method such as Method
1631E, is incomplete unless and until
the facility supplements the original
application with data analyzed with
such a method.”

Following issuance of the 2007
memorandum, EPA determined that the
NPDES permit application regulations at
40 CFR 122.21 and the NPDES permit
monitoring requirements at 40 CFR
122.44 should be revised to ensure that,
where EPA-approved methods exist,
applicants use sufficiently sensitive
EPA-approved analytical methods when
quantifying the presence of pollutants in
a discharge and that Directors prescribe
that only sufficiently sensitive EPA-
approved methods be used to perform
sampling and analysis for all pollutants,
not just mercury. Therefore, in this
rulemaking, EPA is revising the
regulations to extend the requirement to
use sufficiently sensitive EPA-approved
analytical test methods, where they
exist, to all pollutants and establish
criteria for what qualifies as a
“sufficiently sensitive” method.

This final rule requires that NPDES
applicants must use sufficiently
sensitive EPA-approved analytical
methods, where they exist, when
submitting information required by a
permit application quantifying the
presence of pollutants in a discharge. If
the applicant does not provide data
using a sufficiently sensitive EPA-
approved analytical method, the
Director may determine that the
application is “incomplete”” per 40 CFR
122.21(e).The Director may require that
the applicant provide new screening
data obtained using a sufficiently
sensitive EPA-approved analytical
method before making a completeness
determination and moving forward with
permit development. The final rule also
requires that, as a condition of permit
development, to assure compliance with
permit limitations the permit shall
include requirements to monitor
according to sufficiently sensitive EPA-
approved methods, where they exist.


http://www.epa.gov/npdes/pubs/mercurymemo_analyticalmethods.pdf
http://www.epa.gov/npdes/pubs/mercurymemo_analyticalmethods.pdf
http://www.epa.gov/npdes/pubs/mercurymemo_analyticalmethods.pdf

49004

Federal Register/Vol. 79, No. 160/ Tuesday, August 19, 2014 /Rules and Regulations

Specifically, where an EPA-approved
analytical method exists that would
provide quantifiable results necessary to
assess compliance with a permit limit
and the permit allows monitoring to be
conducted using different analytical
methods that, although approved,
would fail to produce data necessary to
assess compliance, the permit would be
inconsistent with the NPDES permitting
requirements of 40 CFR 122.44(i).

EPA is defining the term “‘sufficiently
sensitive” in two sections of the NPDES
regulations: At 40 CFR 122.21(e)
(Completeness), as a new subsection (3),
and at 40 CFR 122.44(i)(1)(iv)
(Monitoring Requirements). EPA is also
modifying 40 CFR 136.1 (Applicability)
by adding a new paragraph (c), which is
simply a cross-reference to the changes
being promulgated in 40 CFR
122.21(e)(3) and 40 CFR 122.44(i)(1)(iv).
The new and revised sections indicate
that an EPA-approved method is
sufficiently sensitive where:

A. The method minimum level is at
or below the level of the applicable
water quality criterion or permit
limitation for the measured pollutant or
pollutant parameter; or

B. In the case of permit applications,
the method minimum level is above the
applicable water quality criterion, but
the amount of the pollutant or pollutant
parameter in a facility’s discharge is
high enough that the method detects
and quantifies the level of the pollutant
or pollutant parameter in the discharge;
or

C. The method has the lowest
minimum level of the EPA-approved
analytical methods.

The requirement to use a “sufficiently
sensitive” EPA-approved method does
not apply where no EPA-approved
method exists. When no analytical
method is approved under 40 CFR part
136 or required under subchapter N or
O, and a specific method is not
otherwise required by the Director, an
NPDES applicant may use any suitable
method; however, the applicant shall
provide a description of the method.
The first two criteria, A and B, in the
sufficiently sensitive definition address
situations in which EPA has approved
multiple methods for a pollutant and
some of those approved methods have
greater sensitivities and lower minimum
levels than others. In this situation, the
applicant or permitting authority may
select a method based on the minimum
level published in the EPA-approved
method, where available, or using a
derived minimum level. As noted in
footnote 4, the minimum level may be
explicitly listed in some EPA-approved
methods. Where this is the case, the

applicant may reference the published
minimum level when determining
whether a method selected to provide
data for their permit application is
sufficiently sensitive. Where EPA has
included a minimum level for a
pollutant in a specific method, it reflects
the minimum level obtained in a multi-
laboratory study of the new method in

a wide variety of matrices, many of
which EPA selects due to their complex
nature. EPA acknowledges that complex
matrices exist and provides flexibility
and suggestions for ways to mitigate
interferences in such instances, often
within the published method for a
specific pollutant. EPA’s experience is
that many laboratories find solutions to
address difficult matrices and are able to
achieve the published minimum level
within the required quality assurance
specifications. However, applicants
have always had the option of
calculating a matrix-specific method
detection limit (MDL). Extreme matrices
may necessitate the use of an elevated
sample specific minimum level, in
which case the laboratory should be
able to show that a reasonable effort
(e.g., published cleanup procedures)
was attempted to achieve as low a
minimum level as possible for those
samples. The use of sample or matrix
specific minimum levels rather than the
published levels has always been an
available option, and consistent with
that flexibility, use of a matrix-specific
minimum level may sometimes be
necessary when determining which
methods are sufficiently sensitive.

For EPA-approved methods that do
not explicitly list minimum levels, the
applicant can derive the minimum level
from either the concentration of the
lowest calibration standard in methods
that dictate the concentrations of such
standards, or as a multiple of the MDL
or similar statistically derived detection
limit concept. When the method
dictates, or recommends, the
concentration of the lowest calibration
standard, that concentration can be
converted to a minimum level by
considering the weights and/or volumes
of the sample and all of the intermediate
preparation and analysis steps in the
method. If a method provides a
literature MDL for the matrix of interest,
that MDL value can be used to estimate
the minimum level as 10 times the
standard deviation of the replicate
measurements used to determine the
MDL according to 40 CFR part 136,
appendix B. However, MDLs are
inherently method- and laboratory-
specific, so whenever a permittee is
contracting a laboratory for NPDES
work, it is prudent to obtain that

laboratory’s MDL and compare it to the
published MDL to ensure that both their
MDL and their minimum level are
appropriate for the intended
application.

The third criterion, C, of the
definition addresses situations in which
none of the EPA-approved methods for
a pollutant can achieve the minimum
levels necessary to assess reasonable
potential or to monitor compliance with
a permit limit. In these situations,
applicants or permittees must use the
method with the lowest minimum level
among the EPA-approved methods for
the pollutant, and this method would
meet the definition of sufficiently
sensitive.

As explained above, the requirement
to use a “sufficiently sensitive” EPA-
approved method does not apply where
no EPA-approved methods exist. The
final rule addresses these situations, for
permit applicants, where no approved
analytical method exists under 40 CFR
part 136 or is required under subchapter
N or O, and one is not otherwise
required by the Director. In such
situations, an applicant may use any
suitable method but shall provide a
description of the method. With respect
to pollutant limits in permits, where an
EPA-approved analytical method does
not exist, monitoring shall be conducted
in accordance with a test procedure
specified in the permit.

EPA recognizes that other factors
beyond the minimum level or MDL can
also be important in determining
method performance, including a
method’s resolution, accuracy, and
precision. Where there are no EPA-
approved methods, this rule does not
affect how those other factors are
considered in selecting a method.
Rather, the rule notes that permit
applicants may consider these other
factors when selecting a suitable method
where no EPA-approved method exists.

For EPA-approved methods, however,
these factors have already been
considered during the method
validation and approval process. As
explained above, EPA evaluates method
performance in a wide variety of
wastewater matrices and approves those
methods that have sensitivity, precision
and accuracy that are appropriate for
wastewater compliance monitoring. 40
CFR 136.6 also allows flexibility to
tailor approved methods to more
challenging wastewater matrices or
overcome methodological problems.
Based on data and information provided
to EPA by analytical laboratories, EPA
finds that experienced laboratories are
often capable of achieving minimum
levels below those published with a
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method while maintaining the precision
and accuracy specified in the method.

EPA acknowledges that while rare,
methodological problems may exist that
could affect the determination of a
“sufficiently sensitive” method. In such
rare situations, the Director may
consider additional technical factors
when determining whether the method
is still “sufficiently sensitive.”
Specifically, where the permit applicant
or permittees can demonstrate to the
Director that despite a good faith effort
to overcome these methodological
problems due to challenging wastewater
matrices, either (1) the method’s
minimum level is higher than originally
anticipated, or (2) the method results no
longer meet the methods quality
assurance/quality control (“QA/QC”)
specification, the Director may take
these factors into account when
determining whether the permit
applicant has met the requirements to
use a “sufficiently sensitive” method or
in prescribing a “sufficiently sensitive”
method in the permit. In the first
situation, the matrix or sample-specific
minimum level should be used to
evaluate which of the EPA-approved
methods is “sufficiently sensitive.” In
the second situation, if the method’s
results are no longer consistent with the
QA/QC specifications, then the method
is not performing adequately and a
“sufficiently sensitive” method should
be selected from the remaining EPA-
approved methods. In either case, the
permit applicant or permittee is
responsible for demonstrating that a
published minimum level is
unachievable or a reasonable effort was
applied to bring the original sufficiently
sensitive method within the QA/QC
specifications in the given matrix before
selecting another EPA-approved method
(e.g., cleanup procedures, dilution when
appropriate, etc.).

Additionally, where a technology-
based requirement is specified as ““zero
discharge” or ‘“no detect,” the
permitting authority may take into
account the sensitivity of the method
used to establish the requirement when
determining if a method is “sufficiently
sensitive.” EPA recognizes that if a more
sensitive method is approved after such
a requirement has been established, its
use may be inconsistent with the
technological basis of the original
requirement. In situations where a
technology-based requirement reflects a
technology that eliminates the discharge
of the subject pollutant altogether, the
newer sensitive method is appropriate.
However, where a technology-based
limit reflects a technology that may not
achieve the minimum level of the newer
more sensitive method, the Director may

determine that the method on which the
requirement was originally based is
“sufficiently sensitive” to determine
compliance, as understood at the time
the requirement was established.

For both EPA-approved methods and
non-EPA-approved methods, EPA’s
understanding of standard practice is
that if an applicant/permittee or
laboratory has questions regarding the
suitability of a specific method in a
given situation, or has technical
questions on its use, it will consult with
its permitting authority. EPA has the
same expectations in connection with
today’s rulemaking for questions
specifically about which methods are
sufficiently sensitive. The permitting
authority continues to have the ultimate
responsibility for determining whether
an NPDES application is complete (40
CFR 122.21(e)) and establishing permit
conditions, including monitoring and
reporting requirements (40 CFR
122.44(i).

The amendments in this rulemaking
affect only chemical-specific methods;
they do not apply to the Whole Effluent
Toxicity (WET) methods or their use.
Note that existing EPA regulations (40
CFR 122.44(d)(1)(ii)) and policy require
permit writers to take into account the
sensitivity of the species to toxicity
testing when evaluating whole effluent
toxicity. EPA has interpreted this
provision as directing the permitting
authority to develop criteria and limits
based upon the most sensitive test
species to ensure that the most sensitive
species and all less sensitive species
will be protected.

III. Summary of Public Comments and
EPA’s Response

On June 23, 2010, EPA proposed
changes to the existing NPDES
regulations (75 FR 35712) and requested
comments from the public. EPA
received 25 comment letters. The
majority of the comments came from
publicly owned treatment works and
industry organizations, but EPA also
received comments from laboratories,
and state and federal agencies. The
majority of comments covered the
following categories: Implementation
and technology; administration and
timing; and burden. The complete list of
comments and responses is available in
the record of this rulemaking.

A. Implementation
1. Effect of the Rule on Current Practices

EPA received several comments that
indicated the approach outlined in the
proposed rule would force applicants
and permittees to make decisions
regarding the selection of an appropriate

method without adequate information
upon which to base a decision.
Specifically, commenters indicated that
issues related to the definition of the
method minimum level would make
this rule difficult to implement and that
method sensitivity should not be the
sole factor in deciding which method
should be used in the permitting
process. They indicated that there are
other factors including accuracy,
precision, selectivity, and whether the
method has been validated that should
be considered.

In response, EPA notes that applicants
for NPDES permits have always needed
to make decisions regarding which EPA-
approved methods are the most
appropriate for use when performing the
screening analyses required under the
various permit application regulations
at 40 CFR 122.21. Similarly, NPDES
permitting authorities, even before
today’s rulemaking, have had to
consider which of the EPA-approved
methods are the most appropriate for
permittees to use to meet their
monitoring and reporting requirements
under an NPDES permit. Today’s rule
does not change the basic NPDES permit
application or permit issuance process.
Under 40 CFR 122.21, permittees
seeking permit renewal or new
applicants must provide the Director
with adequate information to determine
whether an NPDES application is
complete. Once the Director makes this
determination, the Director determines
the applicable permit requirements,
including any sampling or monitoring
that must be taken that is
“representative of the monitored
activity.” See 40 CFR 122.41(j)(1). The
effect of today’s final rulemaking is to
codify that where EPA-approved
methods exist, only “sufficiently
sensitive” EPA-approved methods may
be used in connection with permit
applications and to conduct monitoring
and reporting under a permit.

To determine whether an EPA-
approved analytical method is
“sufficiently sensitive”” in any particular
case, NPDES applicants/permittees and
permit authorities should use the best
information available on what the
minimum level is for the method, and
EPA believes that in general a method’s
accurate minimum level will be readily
ascertainable. Where the minimum level
is explicitly listed in the EPA-approved
method, applicants may reference the
published minimum level when
determining whether a method selected
to provide data for their permit
application is sufficiently sensitive.
Alternatively, applicants have always
had the option of providing matrix-
specific method detection limits and
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minimum levels rather than the
published minimum levels, and nothing
in today’s rule changes that flexibility,
including with respect to selecting a
sufficiently sensitive EPA-approved
method. For these cases the laboratory
should be able to show that a reasonable
effort (e.g., published cleanup
procedures) was attempted to achieve as
low a minimum level as possible for
those samples. For EPA-approved
methods that do not explicitly list
minimum levels, the minimum level
can be obtained or derived by the
applicant or permitting authority.
Indeed, many permitting authorities
have developed guidance, policies or
regulations that establish minimum
levels for various methods, or specify
specific methods to be used by
applicants and permittees. Where
applicable, these policies and
regulations will continue to affect
method selection, although at the same
time, states must ensure that such
policies and regulations conform with
the criteria established in today’s
rulemaking that, where they exist, only
“sufficiently sensitive” EPA-approved
methods are being used when
completing an NPDES permit
application and when performing
sampling and analysis pursuant to
monitoring requirements in an NPDES
permit. If the applicant does not provide
data using a sufficiently sensitive EPA-
approved analytical method where one
exists, the Director may determine that
the application is “incomplete” per 40
CFR 122.21(e). The Director may require
that the applicant provide new
screening data obtained using a
sufficiently sensitive EPA-approved
analytical method before making a
completeness determination and
moving forward with permit
development. Thus, to avoid having the
permitting authority reject data
provided in an application because the
data were not collected by means of a
“sufficiently sensitive” method, the
NPDES applicant should work closely
with the permitting authority prior to
conducting the required analyses. In
addition, the permitting authority must
ensure the permit includes a
requirement to use a sufficiently
sensitive EPA-approved analytical test
method, where one exists, where
necessary to perform sampling and
analysis, consistent with 40 CFR
122.41(j) and 122.44(i).

2. Development of New or Alternate
Test Procedures

EPA received several comments that
indicated the proposed rule would
require the development of new
analytical methods where no EPA-

approved methods exist or where
existing EPA-approved methods would
not quantify the pollutant concentration
at or below the level of the criterion or
permit limit. Other commenters
indicated that the rule would alter the
existing requirements for developing
Alternate Test Procedures under 40 CFR
part 136. EPA has modified the proposal
to address these comments, as explained
below.

EPA has modified the proposed
language for this final rule so that it
does not change existing regulatory
requirements with respect to
unapproved methods. Where no EPA-
approved analytical methods exist, an
applicant will need to select a method
from another source of available
analytical methods (e.g., Standard
Methods for the Examination of Water
and Wastewater) to measure that
pollutant or pollutant parameter.
Today’s final rule does not require the
applicant to develop new methods. The
situation in which there are no EPA-
approved methods is uncommon
because there are EPA-approved
methods for most pollutants or pollutant
parameters screened and regulated
under the NPDES program. Under the
existing regulations at 40 CFR
122.21(g)(7), the NPDES applicant has
the flexibility to use any suitable
analytical method when no EPA-
approved analytical method exists for
that pollutant or pollutant parameter.
Additionally, under the existing
regulations at 40 CFR 122.44(i)(1)(iv),
the NPDES permitting authority
specifies a method in the permit when
there is no EPA-approved method.

Where EPA-approved methods exist,
but none of the available methods will
quantify the pollutant concentration at
or below the level of the criterion or
permit limit, today’s rulemaking does
not require the development of any new
analytical methods. However, in this
situation, the rule will now require the
use of the most sensitive of the EPA-
approved methods.

Finally, today’s rulemaking does not
alter any of the existing requirements
related to the development or approval
of alternative test procedures under 40
CFR 136.4 and 136.5.

3. Consideration of Matrix Effects in
Selecting a Sufficiently Sensitive
Method

EPA received several comments that
indicated the approach outlined in the
proposed rule would force applicants
and permittees to make decisions
regarding the selection of an appropriate
method without adequate information
upon which to base a decision.
Specifically, commenters indicated that

issues related to the definition of the
method minimum level would make
this rule difficult to implement and that
method sensitivity should not be the
sole factor in deciding which method
should be used in the permit process.
They believe there are other critical
factors including accuracy, precision,
selectivity, and whether the method has
been validated.

In response, as noted above, EPA has
clarified that the requirement to use a
“sufficiently sensitive”” EPA-approved
method does not apply where no EPA-
approved method exists. EPA agrees
that other factors beyond the minimum
level can also be important in
determining method performance,
including a method’s selectivity,
resolution, accuracy, and precision. EPA
has added language in the rule text that
clarifies where no EPA-approved
methods exist, permit applicants may
consider these other factors, in
conjunction with sensitivity, when
selecting an appropriate method.

For EPA-approved methods, however,
these factors have already been
considered during the method
validation and approval process. As
explained above, EPA evaluates method
performance in a wide variety of
wastewater matrices and approves those
methods that have selectivity,
sensitivity, precision and accuracy that
are appropriate for wastewater
compliance monitoring. 40 CFR 136.6
also allows flexibility to tailor approved
methods to more challenging
wastewater matrices. EPA notes that
applicants have always had the option
of providing matrix or sample-specific
minimum levels rather than the
published levels and nothing in today’s
rule changes that flexibility, including
with respect to selecting a sufficiently
sensitive EPA-approved method. For
these cases the laboratory should be able
to show that a reasonable effort (e.g.,
published cleanup procedures) was
attempted to achieve as low a minimum
level as possible for those samples.

If the most sensitive method listed in
40 CFR Part 136 is not performing
adequately in a given wastewater matrix
(e.g., with regard to sensitivity,
accuracy, and precision), several
options are available and should be
pursued. Dilution is often a good option
if it does not drive the sample specific
minimum level above the permit
requirements. Cleanup procedures
included in the method can also be
utilized. If those cleanups do not prove
adequate for a particular matrix, the
analyst should consult “Solutions to
Analytical Chemistry Problems with
Clean Water Act Methods,” EPA 821-R-
07-002 (or more recent revisions) to
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determine if another cleanup procedure
may be appropriate. If a solution is still
not apparent, the permittee should
consult EPA or the permitting authority.

Based on data and information
provided to EPA by analytical
laboratories, EPA finds that experienced
laboratories are often capable of
achieving minimum levels below those
published with a method while
maintaining the precision and accuracy
specified in the method. However, EPA
acknowledges that while rare, situations
may exist where a method cannot
perform adequately in a specific matrix.
In such rare situations, the Director may
consider additional technical factors
when determining whether the method
is still “sufficiently sensitive.”
Specifically, where the permit applicant
or permittees can demonstrate to the
Director that despite a good faith effort
to overcome these methodological
problems due to challenging wastewater
matrices, either (1) the method’s
minimum level is higher than originally
anticipated, or (2) the method results no
longer meet the methods QA/QC
specification, the Director may take
these factors into account when
determining whether the permit
applicant has met the requirements to
use a “sufficiently sensitive” method or
in prescribing a “sufficiently sensitive”
method in the permit. In the first
situation, the matrix or sample-specific
minimum level should be used to
evaluate which EPA-approved method
is “sufficiently sensitive.”” In the second
situation, if the method’s results are no
longer consistent with the QA/QC
specifications, then the method is not
performing adequately and a
“sufficiently sensitive” method should
be selected from the remaining EPA-
approved methods. In either case, the
permit applicant or permittee is
responsible for demonstrating that a
published minimum level is
unachievable or a reasonable effort was
applied to bring the original sufficiently
sensitive method within the QA/QC
specifications in the given matrix before
selecting another EPA-approved method
(e.g., cleanup procedures, dilution when
appropriate, etc.). To illustrate the type
of situations where this provision would
be appropriate, EPA provides two
examples below.

EPA received comments about the
situation where there are multiple EPA-
approved methods for an organic
pollutant and the methods employ
different technologies (i.e., gas
chromatography (GC) and gas
chromatography/mass spectrometry
(GC/MS)). These commenters raised
concern that, in some instances, while
the GC method may provide a lower

detection limit, the GC/MS method
provides a greater degree of confidence
in the correct identification of the
regulated parameter. As explained
above, this is not an issue if the
laboratory has demonstrated that it can
achieve a minimum level for GC/MS
that is lower than the NPDES permit
limit for the regulated parameter, in
which case GC/MS would be considered
“sufficiently sensitive.” EPA agrees that
GC/MS is more selective than GG, but
several options are available to remove
the interferences from difficult matrices
before using a dual-column GC method
(e.g., solid-phase extraction as a cleanup
procedure, Florisil cleanup, alumina
cleanup, sulfur removal with copper or
TBA sulfite, gel permeation
chromatography, etc.). Generally, a
result from a dual-column GC method
would only be questioned if the
chromatograms from the two columns
did not yield similar numerical results
or if the chromatograms contained many
extraneous peaks that suggest
interferences are present. If the permit
applicant or permittee is still concerned
that the peaks may be caused by a
different contaminant, and the GC
method provides a false positive result,
the permit applicant or permittee could
use a GC/MS to confirm the presence of
the contaminant. However, since the
GC/MS is less sensitive, it may not be
able to confirm low-level dual column
GC results. The more sensitive GG/MS
method options (e.g., larger sample
volume, smaller final extract volume,
selected ion monitoring techniques, or
high resolution GC/MS) may be
necessary to prove whether the dual
column GC result is a false positive. The
permittee should also consult with EPA
and/or its permitting authority for
potential solutions. In this case, if the
permittee has exhausted all practical
options (e.g., solid-phase extraction as a
cleanup procedure, Florisil cleanup,
alumina cleanup, sulfur removal with
copper or TBA sulfite, gel permeation
chromatography, etc.) and has
documentation to demonstrate that the
dual-column GC creates false positive
results for that specific matrix, then the
Director would appropriately approve
the selection of a different EPA-
approved method that would then be
considered a sufficiently sensitive
method (e.g., GC/MS).

As another example, EPA also
received comments specific to Method
1631 for mercury. These commenters
noted that use of the “clean” sampling
methods associated with this method to
minimize potential contamination from
the sampling technique itself is not
possible in many industrial settings.

They noted that EPA’s documentation of
the sampling technique acknowledges it
is not intended for treated and untreated
discharges from industrial uses. EPA
notes that since approval of this method
and the associated clean sampling
techniques, these techniques have been
successfully used in some industrial
settings. For example, sewage treatment
plants accepting industrial wastewater
have successfully eliminated permit
exceedances for mercury as measured
by Method 1631 by employing the clean
sampling procedures. Where the
permittee has documentation that clean
sampling techniques cannot be adopted
for the site-specific application, the
Director would appropriately approve
the selection of a different EPA-
approved method that meets the
definition of a sufficiently sensitive
method (e.g., the one with the lowest
minimum level of the remaining EPA-
approved methods). If the ambient level
of mercury contamination at the site is
too high to use clean sampling methods,
then using a less sensitive EPA-
approved method can meet the
definition of a sufficiently sensitive
method.

Another commenter raised concerns
specific to Method 1631. They
questioned the method’s suggestion to
minimize laboratory contamination by
soaking laboratory air filters in gold
chloride solution so that mercury in
incoming air will amalgamize with the
filter’s gold. This commenter questioned
whether or not it was EPA’s expectation
that laboratories go to such lengths to
employ such a sufficiently sensitive
method where required under this rule.
EPA notes the procedure described by
the commenter is only a suggestion if
laboratories are having problems with
laboratory contamination. There are
now many laboratories that perform
Method 1631 without undue difficulty.
In this case, where necessary to meet the
definition of “sufficiently sensitive” in
today’s final rule, EPA would expect
that the permittee use Method 1631,
since the permittee should send their
sample to a laboratory that can
demonstrate it has control over sources
of mercury within its own environment.

Finally, where a technology-based
requirement is specified as ““zero
discharge” or “no detect,” the
permitting authority may take into
account the sensitivity of the method
used to establish the requirement when
determining if a method is “sufficiently
sensitive.” EPA recognizes that if a more
sensitive method is approved after such
a requirement has been established, its
use may be inconsistent with the
technological basis of the original
requirement. In situations where a



49008

Federal Register/Vol. 79, No. 160/ Tuesday, August 19, 2014 /Rules and Regulations

technology-based requirement reflects a
technology that eliminates the discharge
of the subject pollutant altogether, the
newer sensitive method is appropriate.
However, where a technology-based
limit reflects a technology that may not
achieve the minimum level of the newer
more sensitive method, the Director may
determine that the method on which the
requirement was originally based is
“sufficiently sensitive” to determine
compliance, as understood at the time
the requirement was established.

4. Report of the Federal Advisory
Committee on Detection and
Quantitation Approaches and Uses in
Clean Water Act Programs

EPA received a number of comments
that identified concerns that the
proposed rule uses terms, such as
minimum level, that are not defined in
new or existing regulations.
Commenters also indicated that the
proposed rule fails to address a variety
of issues regarding detection and
quantitation that were raised in the
Report of the Federal Advisory
Committee on Detection and
Quantitation Approaches and Uses in
Clean Water Act Programs. EPA agrees
that there are a variety of related issues
raised in the aforementioned report, yet
notes that the members of the Federal
Advisory Committee (FAC) were unable
to reach consensus over several key
issues in the report. While several of
these issues, such as the definition of
minimum level, are discussed in today’s
rulemaking, applicants and permitting
authorities must still, on a regular and
ongoing basis, choose which of the
available analytical methods are most
appropriate for use when screening
effluent for permit applications and as
part of permit conditions. This has
always been the case, regardless of
today’s rulemaking.

EPA believes that the requirements of
the rule are adequately described and
can be implemented without having to
address the myriad of issues considered
by the FAC. For today’s rulemaking,
EPA is not redefining or establishing
new method detection limits (MDLs) or
minimum levels, developing new
procedures for determining detection or
quantitation, or maintaining a
clearinghouse on detection and
quantitation issues. EPA considers such
issues to be outside the scope of today’s
rulemaking.

5. Other Factors Affecting Selection of
Analytical Methods

EPA received several comments that
expressed concern that the rule would
require the use of only the most
sensitive available method, and that

other factors such as geographical
isolation or unique sample collection
constraints might preclude the use of
certain available methods. Some
comments also expressed concerns
regarding the availability of laboratories
qualified to conduct some of the more
sensitive analytical methods,
particularly where the state requires
applicants and permittees to use
laboratories certified by the state to
conduct analyses.

EPA is not requiring the use of any
specific analytical technology or
practice over others; only that the
selected EPA-approved method is
sufficiently sensitive. EPA expects that,
in general, factors such as geographical
isolation, or unique sampling collection
constraints would not preclude the
selection of a sufficiently sensitive
method. The definition does not require
the use of the most sensitive EPA-
approved method available, so long as a
less sensitive approved method still
meets the criteria for being “sufficiently
sensitive.” In cases where factors
beyond a facility’s control render the
use of a particular method infeasible,
such as extreme geographical isolation,
the permitting authority could consider
such factors in deciding which method
best meets the definition of “sufficiently
sensitive.” EPA expects such situations
would be rare.

Issues related to sampling procedures,
such as holding times, are frequently
prescribed by the test procedures in 40
CFR Part 136, and may be contingent on
the unique physical, chemical, and
biological characteristics of the
discharge. Standard practice has been
and continues to be that if an applicant/
permittee or laboratory has questions
regarding the appropriateness of using a
specific method in a given situation, or
has technical questions on its use, it
should consult with its permitting
authority prior to conducting
monitoring.

B. Administration and Timing

EPA received a few comments
regarding the effect of the rule on
recordkeeping and reporting
requirements. The rule does not change
existing recordkeeping and reporting
requirements at 40 CFR 122.21(p),
122.41(j) and 122.48. The permitting
authority, however, has discretionary
authority to require its applicants or
permittees to provide information under
the latter two provisions. In addition, a
few comments asked whether the rule
alters the terms or conditions of existing
permits. The rule itself does not modify
the terms or conditions of existing
NPDES permits. If, under the
requirements of today’s rulemaking, a

change needs to occur in the analytical
methods specified in an existing permit,
that change would occur at the time of
permit renewal, or it could occur
through a permit modification under the
procedures of 40 CFR Part 124, if the
permitting authority determined that
such a modification was appropriate.

EPA received a few comments
regarding whether existing data, if
collected using insufficiently sensitive
methods, will be acceptable for
submission with an application for
permit renewal. NPDES application
monitoring data that is collected after
the effective date of the rule, or, if
applicable, after an authorized state has
revised its regulations to adopt the
provisions of the rule,® must be based
on the use of sufficiently sensitive test
methods. However, the rule does not
negate the existing requirement for
applicants to submit data from previous
years, even where these data may have
been collected using methods that did
not conform to the sufficiently sensitive
criteria established in this rule. Based
on all of the data submitted with the
permit application, the permitting
authority will determine whether it has
information adequate to develop an
NPDES permit. Where the permitting
authority determines that data was
collected using insufficiently sensitive
methods, it may choose to disregard this
information and accept only data
collected employing sufficiently
sensitive EPA-approved methods. In
addition, even prior to the effective date
of today’s rulemaking, the permitting
authority has the authority under the
existing NPDES regulations to request
additional data from applicants where
insufficient data is provided with the
application before considering an
application complete.

EPA received a few comments
pertaining to the rule’s impact on
indirect dischargers. The rule affects
only direct dischargers (those applying
for an individual NPDES permit) and
state/EPA NPDES permitting
authorities. The rule does not apply to
indirect dischargers. POTWs with
approved pretreatment programs may at
their discretion (as authorized by their
local ordinances and regulations)
require their indirect dischargers to
achieve specific minimum levels when
performing analyses or may require the
use of specific methods to enable them
to better characterize contributions into
their system. Where a state or EPA is the

9 Authorized NPDES states have up to one year
following rule issuance to revise their own
regulations to conform to the requirements of this
rule. Authorized NPDES states have up to two years
to conform to the rule’s requirements if they must
make statutory changes.



Federal Register/Vol. 79, No. 160/ Tuesday, August 19, 2014 /Rules and Regulations

49009

pretreatment Control Authority, the
specific requirements for analytical
methods can be specified in the control
mechanism issued to the indirect
discharger.

EPA received several comments that
indicated that while the commenters
supported the concept established in the
proposed rule, they believed additional
flexibility should be provided to
account for instream dilution.
Specifically, the commenters requested
that the criteria defining sufficiently
sensitive be revised such that the
minimum level would be compared to
either “‘the applicable water quality
criterion, wasteload allocation, permit
limit, or other critical regulatory value.”
EPA believes that the final rule need
only require comparison of a method’s
minimum level with the applicable
water quality criterion, as proposed, and
that this language is sufficiently flexible
to address the commenters’ concern.
Under this language, the permitting
authority has adequate discretion to
determine whether the data provided
with a permit application were collected
with methods that are sufficiently
sensitive to measure at the relevant
regulatory value. For example, where a
permitting authority has conducted a
timely and relevant dilution analysis
(including an evaluation of ambient
pollutant concentrations) and
documented this analysis in the permit
record, the permitting authority could
provide this information to the
applicant prior to the applicant
sampling for the permit application. The
applicant would then only need to show
that the method it has selected has a
minimum level that is at least as
sensitive as necessary to determine
compliance with the water quality
criterion, after accounting for allowable
dilution. The water quality criterion as
adjusted for allowable dilution would
be the “applicable water quality
criterion” in this case, and the method
would be “sufficiently sensitive” if it
measures at this level. EPA considers
this approach consistent with the
requirements established in today’s rule.
For these reasons, EPA is not revising
the regulatory text to incorporate the
language suggested by the commenters.

C. Burden

EPA received a few comments
indicating that site-specific situations
might increase the implementation costs
of the rule beyond those costs outlined
in the proposed rule. Some of these
commenters provided examples of when
site-specific conditions might result in
increased costs. EPA recognizes that the
burden estimated is a national average
and that the cost for an individual

facility could be higher or lower than
that average. However, EPA does not
believe that the information provided by
the commenters is representative of the
impact for a typical facility affected by
this rule, nor does it alter the Agency’s
original burden estimates.

EPA also recognizes that in some
cases, use of a more sensitive method
could have the practical effect of
requiring a facility to adopt additional
pollution control measures, even if the
permit limit remained unchanged. This
is because a more sensitive method may
detect the presence of a pollutant that
was previously undetected. EPA
emphasizes that this rule would not be
responsible for any change in stringency
of the permit requirements in such a
case, but acknowledges that a facility
may incur additional pollution control
costs if a previously undetected
pollutant is later detected by the use of
a sufficiently sensitive method, and
additional treatment is required to meet
the existing permit limit. In general,
when EPA develops a cost analysis for
a new regulation, there is an assumption
made of full compliance with existing
requirements. EPA does not have data
that would allow it to predict in
advance where or how often this
situation might occur, or what a facility
would be required to do to address it.
Therefore, EPA has not attempted to
quantify any such costs, as they are
outside the scope of this rulemaking.

As noted above, where a technology-
based requirement is specified as “zero
discharge” or “no detect,” the
permitting authority may take into
account the sensitivity of the method
used to establish the requirement when
determining if a method is “sufficiently
sensitive.” EPA recognizes that if a more
sensitive method is approved after such
a requirement has been established, its
use may be inconsistent with the
technological basis of the original
requirement. In situations where a
technology-based requirement reflects a
technology that eliminates the discharge
of the subject pollutant altogether, the
Agency included costs that reflect that
technology, the newer sensitive method
is appropriate, and the permittee would
not incur additional costs. However,
where a technology-based limit reflects
a technology that may not achieve the
minimum level of the newer more
sensitive method, the Director may
determine that the method on which the
requirement was originally based is
“sufficiently sensitive” to determine
compliance, as understood at the time
the requirement was established, and
there would thus be no additional
control costs incurred by the facility.

EPA received a few comments
regarding compliance with requirements
under the statutory and Executive Order
reviews contained in the proposed rule.
EPA believes that there was a
misunderstanding on the part of the
commenters regarding the intent of the
rule that led the commenters to believe
that the rule would result in a higher
cost of implementation than that
estimated by EPA. EPA believes that the
Agency has met its responsibilities
under the applicable statutory and
Executive Orders.

IV. The Final Rule

The final rule adds a new 40 CFR
122.21(e)(3) and revises 122.44(i)(1)(iv)
to require that where EPA-approved
methods exist, NPDES applicants use
sufficiently sensitive EPA-approved
analytical methods when submitting
information quantifying the presence of
pollutants in a discharge and that the
Director must prescribe that only
sufficiently sensitive EPA-approved
analytical test methods be used for
analyses of pollutants or pollutant
parameters under the permit. EPA is
also providing a cross-reference to these
changes in a new 40 CFR 136.1(c). For
the purposes of this rulemaking, if
monitoring requirements are included
as a condition of a general permit, those
requirements are subject to the
provisions established in
122.44(i)(1)(iv). Only these specific
parts of the regulations undergoing
revision are subject to challenge under
section 509(b) of the Clean Water Act.

In addition, based on public
comments, EPA made certain minor
modifications to the final rule from the
original proposal. Specifically, EPA
amended 122.21(e)(3)(i)(B) and
122.44(i)(1)(iv)(A)(1) to add the word
“or” when defining the term
“sufficiently sensitive,” which was
unintentionally omitted in the proposed
rule. In addition, EPA added “pollutant
or pollutant parameter” to
122.21(e)(3)(i)(C) and 122.44(i)(1)({iv)(A)
to clarify the applicability of the criteria
established under the sufficiently
sensitive method definition. EPA also
removed the second “in accordance
with” in the introductory paragraphs for
122.21(e)(3) and 122.44(1)(1)(iv) to
clarify that the method selected must be
approved under 40 CFR part 136 or
required under 40 CFR chapter [,
subchapter N or O.

EPA removed language in
122.44(i)(1)(iv)(A)(2) of the proposed
rule because it was not applicable to
requirements established in this section
and created confusion about the
implementation of the rule. In this
instance, even if the permittee believes
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they are discharging above the permit
limit and could potentially use a less
sensitive method, the permitting
authority is responsible for prescribing
an EPA-approved method, where
available, that is sensitive enough to
detect at or below the permit limit in
order to properly assess compliance
with the permit.

EPA revised the proposed regulatory
text at 122.21(e)(3)(ii) and
122.41(1)(1)(iv)(B) for instances where
there are no EPA-approved methods.
The proposed language included
additional requirements for situations
where there are no EPA-approved
methods. Specifically, the proposed rule
would have required that applicants and
permitting authorities select a
“sufficiently sensitive” non EPA-
approved method and that applicants
provide a description of the method,
including the minimum level. The
situation in which there are no EPA-
approved methods is uncommon
because there are EPA-approved
methods for most pollutants or pollutant
parameters screened and regulated
under the NPDES program. In addition,
the existing regulations already require
that applicants select a suitable method
and provide a description of the
method. Based on public comments,
EPA determined that this additional
requirement was unnecessary and has
revised the regulatory text to revert the
existing language in 40 CFR 122.21 and
122.41. As a result, today’s rule does not
specify that non-EPA-approved methods

must be sufficiently sensitive. To clarify
this point, EPA also added language to
the introduction of 122.21(e)(3) to
specify that the requirement to use a
sufficiently sensitive method applies
“except as specified in 122.21(e)(3)(ii).”

EPA amended 122.21(e)(3)(ii) by
adding regulatory text to clarify that in
the case where there are no EPA-
approved methods, applicants may
consider other relevant factors when
selecting an appropriate method. In
addition, EPA revised the proposed
regulatory text to change “‘or otherwise
required by the Director” to “and not
otherwise required by the Director” to
clarify that this provision applies to a
situation where no EPA-approved
methods exist and the Director has not
required the use of a specific non-EPA-
approved method. In this situation, the
permit applicant may select a suitable
non-EPA-approved method and provide
a description of the method.

Finally, in both places where the new
definition of “sufficiently sensitive”
appears, EPA added a note to clarify
that, consistent with 40 CFR part 136,
permittees have the option of providing
matrix or sample-specific minimum
levels rather than the published levels.
In addition, the note clarifies that where
a permittee can demonstrate that,
despite a good faith effort to use a
method that would otherwise meet the
definition of “sufficiently sensitive,” the
analytical results are not consistent with
the QA/QC specifications for that
method, then the Director may
determine that the method is not

performing adequately and a different
method should be selected from the
remaining EPA-approved methods
consistent with 40 CFR 122.21(e)(3)(i)
and 40 CFR 122.44(i)(1)(iv)(A). Where
no other EPA-approved methods exist, a
method should be selected consistent
with 40 CFR 122.21(e)(3)(ii) and 40 CFR
122.44(i)(1)(iv)(B).

V. Impacts

Entities that discharge to waters of the
United States vary in terms of the
quantity of their discharges, the
potential constituents contained in their
discharges, and their operation and
maintenance practices. Consequently,
the Director’s NPDES application
requirements vary depending on
applicant type. For example, Form 2A
for municipalities requires minimal
screening for POTWs with design flows
under 100,000 gallons per day; however,
for POTWs with design flows above 1
million gallons per day, multiple
priority pollutant scans are required.
Similarly, existing industrial and
commercial facilities that complete
Form 2C are required to test for toxic
pollutants based on the nature of their
manufacturing operation. To assist
permitting authorities (EPA regions,
States, and Tribes), EPA developed
several NPDES permit application
forms. Table IV—1 provides a list of
these forms and the discharger type(s)
for which they are intended. Permitting
authorities may use EPA’s forms or
comparable forms of their own.

TABLE IV-1—EPA NPDES PERMIT APPLICATION FORMS BY APPLICANT TYPE

Applicant type

Form or request
1 . Form 1
2 e Form 2A ...
3 s Form 2B
4 ... Form 2C
5 s Form 2D ....
(SR Form 2E ....
7 e Form 2F
8 ......... 40 CFR 122.21(r) and 122.22(d)
9 ... FOrm 2S ..o,

New and existing applicants, except POTWs and treatment works treating domestic sewage.

New and existing POTWs (i.e., municipal facilities).

New and existing concentrated animal feeding operations (CAFOs) and aquatic animal production
facilities.

Existing industries discharging process wastewater.

New industries discharging process wastewater.

New and existing industries discharging non-process wastewater only.

New and existing industries discharging stormwater.

New and existing industries with cooling water intake structures.

New and existing POTWSs and other treatment works treating domestic sewage (covers sludge).

As noted earlier, permitting
authorities issue and develop effluent
limitations for individual NPDES
permits after analyzing the data
contained in each permittee’s
application. The NPDES permit
prescribes the conditions under which
the facility is allowed to discharge to
ensure the facility’s compliance with
the CWA'’s technology-based and water
quality-based requirements. NPDES
permits typically include restrictions on

the quantity of pollutants that a
permittee may discharge and require the
permittee to conduct routine
measurements of, and report on, a
number of parameters using EPA-
approved, pollutant-specific test
procedures (or approved alternative test
procedures).

In 2012 EPA submitted an
Information Collection Request (ICR) to
the Office of Management and Budget
(OMB) that, in part, updated the
Agency’s burden estimates for

applicants to complete Forms 1, 2A, 2C—
2F, and 2S and for permitting
authorities to review and process such
forms.10 The renewal ICR did not
include updated estimates for Form 2B
or for forms associated with cooling
water intake structures (Item 8 in Table
IV—-1). Updated estimates to complete

10 USEPA. “Information Collection Request (ICR)
for National Pollutant Discharge Elimination
System (NPDES) Program (Renewal),” OMB Control
No. 2040-0004, EPA ICR No. 0229.20, March 2012.
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those forms were contained in separate
ICRs.11 The existing ICRs include
annual burden estimates for completing
NPDES permit applications and for
conducting ongoing compliance
monitoring for both new and existing
NPDES permittees. EPA’s expectation is
that permit applicants and permittees
will use a range of methods based on a
need to appropriately quantify
pollutants in their discharge. To
calculate cost and burden, the ICRs use
an average cost for analytical methods,
which is then translated into burden
hours.

To assess the impact of this final rule,
EPA also assessed the cost information
for 40 CFR Part 136 methods found in
the National Environmental Methods
Index (NEMI) at http://www.nemi.gov.
The NEMI site describes the “relative
cost” as the cost per procedure of a
typical analytical measurement using
the specified methods (i.e., the cost of
analyzing a single sample). Additional
considerations affect total project costs
(e.g., labor and equipment/supplies for
a typical sample preparation, quality
assurance/quality control requirements
to validate results reported, number of
samples being analyzed). EPA’s review
of the cost ranges provided in NEMI
indicated that there was generally little
difference in the cost ranges across the
EPA-approved analytical methods for a
particular pollutant. A table with the
NEMI cost ranges is included in the
record. While EPA acknowledges that
there are cost differentials for some
facilities based on case-specific
situations, on the basis of the analytical
cost ranges provided in NEMI, and the
assumptions used in the current ICRs
(i.e., that applicants and permittees will
use a range of available approved
methods), the final rule is expected to
result in little or no new or increased
analytical burden to applicants or
permittees.

The existing ICRs also account for the
ongoing burden to permitting
authorities to review applications and to
issue NPDES permits annually. They

11 USEPA. “Supporting Statement for the
Information Collection Request for the NPDES
Regulation and Effluent Limitation Guidelines and
Standards for Concentrated Animal Feeding
Operations,” OMB Control No. 2040-0250, EPA ICR
No. 1989.09, January 2014.

USEPA, “Information Collection Request (ICR) for
Cooling Water Intake Structures at Phase III
Facilities (Final Rule),” OMB Control No. 2040—
0268, EPA ICR No. 2169.05, January 2014.

USEPA, “Information Collection Request (ICR) for
Cooling Water Intake Structures Phase II Existing
Facilities (Renewal),” OMB Control No. 2040-0257,
EPA ICR No. 2060.06, January 2014.

USEPA, “Information Collection Request (ICR) for
Cooling Water Intake Structures New Facility Rule
(Renewal),” OMB Control No. 2040-0241, EPA ICR
No. 1973.05, December 2011.

also account for the ongoing burden
associated with reviewing discharge
monitoring and other reports for
compliance assessment purposes.
Finally, the existing ICRs account for
program revisions where they are
necessary because the controlling
Federal statutes or regulations were
modified.

As noted above, EPA also recognizes
that in some cases, use of a more
sensitive method could have the
practical effect of requiring a facility to
adopt additional pollution control
measures, even if the permit limit
remained unchanged. EPA does not
have data that would allow it to predict
in advance where or how often this
situation might occur, or what a facility
would be required to do to address it.
EPA has not attempted to quantify the
costs of any such new control measures
that might be adopted, as they are
outside the scope of this rulemaking.

VI. Compliance Dates

Following issuance of this rule,
authorized states have up to one year to
revise, as necessary, their NPDES
regulations to adopt the requirements of
this rule, or two years if statutory
changes are needed, as provided at 40
CFR 123.62.

VII. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is a
“significant regulatory action.”
Accordingly, EPA submitted this action
to the Office of Management and Budget
(OMB) for review under Executive
Orders 12866 and 13563 (76 FR 3821,
January 21, 2011) and any changes made
in response to OMB recommendations
have been documented in the docket for
this action.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. The final
rulemaking requires the use of
sufficiently sensitive EPA-approved
analytical test methods, where they
exist, when applying for an NPDES
permit and when performing sampling
and analysis pursuant to monitoring
requirements in an NPDES permit.
However, it does not change the
recordkeeping or reporting requirements
associated with the use of analytical
methods. The Office of Management and
Budget (OMB) has previously approved
the information collection requirements

contained in the existing regulations
(which cover all potential NPDES
applicants) under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control numbers, as summarized in
section V (Impacts) of this preamble.
The OMB control numbers for EPA’s
regulations in 40 CFR are listed in 40
CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of this final rule on small entities,
“small entity” is defined as (1) a small
business based on the Small Business
Administration regulations at 13 CFR
121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district, or
special district with a population of less
than 50,000; or (3) a small organization
that is any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its

field.

After considering the economic
impacts of this final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
EPA has determined that the
incremental analytical costs that NPDES
permit applicants and permittees may
bear as a result of this rule are minimal
and would not rise to the level of a
significant economic impact on a
substantial number of small entities.

D. Unfunded Mandates Reform Act

This rule does not contain a Federal
mandate that might result in
expenditures of $100 million or more
for state, local, and tribal governments,
in the aggregate, or the private sector in
any one year. Thus, this final rule is not
subject to the requirements of sections
202 and 205 of the UMRA. EPA has
further determined that this rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments. Thus, this final rule
is not subject to the requirements of
section 203 of UMRA.
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E. Executive Order 13132: Federalism

This final rule does not have
federalism implications. When
promulgated, it will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of governments, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This final rule does
not change the relationship between the
national government and the States or
change their roles and responsibilities.
Rather, this final rulemaking requires
that sufficiently sensitive EPA-approved
analytical test methods be used, where
they exist, when applying for an NPDES
permit and when performing sampling
and analysis pursuant to monitoring
requirements in an NPDES permit. EPA
does not expect this final rule to have
any impact on local governments.

Furthermore, the revised regulations
would not alter the basic state-federal
scheme established in the CWA, under
which EPA authorizes states to carry out
the NPDES permitting program. EPA
expects the revised regulations to have
little effect on the relationship between,
or the distribution of power and
responsibilities among, the Federal and
State governments.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This final rule does not have tribal
implications, as specified in Executive
Order 13175, “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000). It will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175. The
final rule requires that sufficiently
sensitive EPA-approved analytical test
methods must be used, where they exist,
when applying for an NPDES permit
and when performing sampling and
analysis pursuant to monitoring
requirements in an NPDES permit.
Nothing in this final rule would prevent
an Indian tribe from exercising its own
organic authority to deal with such
matters.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The final rule is not subject to
Executive Order 13045, ‘“Protection of

Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant and the
Agency does not believe that the
environmental health and safety risks
addressed by this action present a
disproportionate risk to children.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This rulemaking is not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) of 1995 (Pub. L. 104-113,
section 12(d), 15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standard bodies.
The NTTAA directs EPA to provide
explanations to Congress, through OMB,
when the Agency decides not to use
available and applicable voluntary
consensus standards. This final
rulemaking does not change agency
policy or requirements with respect to
the use of voluntary consensus
standards for the analysis of pollutants
by NPDES permit applicants or
permittees.

J. Executive Order 12898 (Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations)

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations because it does
not affect the level of protection
provided to human health or the
environment. As explained above, the
Agency does not have reason to believe
that the rule addresses environmental
health and safety risks that present a
disproportionate risk to minority
populations and low-income
populations.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective September 18, 2014.

List of Subjects
40 CFR Part 122

Administrative practice and
procedure, Confidential business
information, Environmental protection,
Hazardous substances, Reporting and
recordkeeping requirements, Water
pollution control.

40 CFR Part 136

Environmental protection,
Incorporation by reference, Reporting
and recordkeeping requirements, Water
pollution control.

Dated: August 6, 2014.
Gina McCarthy,
Administrator.

For the reasons set out in the
preamble, title 40, chapter I, of the Code
of Federal Regulations is amended as
follows:

PART 122—EPA ADMINISTERED
PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

m 1. The authority citation for part 122
continues to read as follows:
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Authority: The Clean Water Act, 33 U.S.C.
1251 et seq.
m 2. Section 122.21, is amended by
adding a new paragraph (e)(3), to read
as follows:

§122.21 Application for a permit

(applicable to State programs, see § 123.25).

* * * * *

(e) * *x %

(3) Except as specified in
122.21(e)(3)(ii), a permit application
shall not be considered complete unless
all required quantitative data are
collected in accordance with
sufficiently sensitive analytical methods
approved under 40 CFR part 136 or
required under 40 CFR chapter [,
subchapter N or O.

(i) For the purposes of this
requirement, a method approved under
40 CFR part 136 or required under 40
CFR chapter I, subchapter N or O is
“sufficiently sensitive” when:

(A) The method minimum level (ML)
is at or below the level of the applicable
water quality criterion for the measured
pollutant or pollutant parameter; or

(B) The method ML is above the
applicable water quality criterion, but
the amount of the pollutant or pollutant
parameter in a facility’s discharge is
high enough that the method detects
and quantifies the level of the pollutant
or pollutant parameter in the discharge;
or

(C) The method has the lowest ML of
the analytical methods approved under
40 CFR part 136 or required under 40
CFR chapter I, subchapter N or O for the
measured pollutant or pollutant
parameter.

Note to paragraph (e)(3)(i)(C): Consistent
with 40 CFR part 136, applicants have the
option of providing matrix or sample specific
minimum levels rather than the published
levels. Further, where an applicant can
demonstrate that, despite a good faith effort
to use a method that would otherwise meet
the definition of “sufficiently sensitive”, the
analytical results are not consistent with the
QA/QC specifications for that method, then
the Director may determine that the method
is not performing adequately and the
applicant should select a different method
from the remaining EPA-approved methods
that is sufficiently sensitive consistent with
40 CFR 122.21(e)(3)(i). Where no other EPA-
approved methods exist, the applicant
should select a method consistent with 40
CFR 122.21(e)(3)(ii).

(ii) When there is no analytical
method that has been approved under
40 CFR part 136, required under 40 CFR
chapter I, subchapter N or O, and is not
otherwise required by the Director, the
applicant may use any suitable method
but shall provide a description of the
method. When selecting a suitable
method, other factors such as a

method’s precision, accuracy, or
resolution, may be considered when
assessing the performance of the
method.

* * * * *

m 3. Section 122.44 is amended by
revising paragraph (i) (1) (iv) to read as
follows:

§122.44 Establishing limitations,
standards, and other permit conditions
(applicable to State NPDES programs, see
§123.25).

* * * * *
(i) * * %
(1) * % %

(iv) According to sufficiently sensitive
test procedures (i.e., methods) approved
under 40 CFR part 136 for the analysis
of pollutants or pollutant parameters or
required under 40 CFR chapterI,
subchapter N or O.

(A) For the purposes of this
paragraph, a method is “sufficiently
sensitive” when:

(1) The method minimum level (ML)
is at or below the level of the effluent
limit established in the permit for the
measured pollutant or pollutant
parameter; or

(2) The method has the lowest ML of
the analytical methods approved under
40 CFR part 136 or required under 40
CFR chapter I, subchapter N or O for the
measured pollutant or pollutant
parameter.

Note to paragraph (i)(1)(iv)(A)(2):
Consistent with 40 CFR part 136, applicants
or permittees have the option of providing
matrix or sample specific minimum levels
rather than the published levels. Further,
where an applicant or permittee can
demonstrate that, despite a good faith effort
to use a method that would otherwise meet
the definition of “sufficiently sensitive”, the
analytical results are not consistent with the
QA/QC specifications for that method, then
the Director may determine that the method
is not performing adequately and the Director
should select a different method from the
remaining EPA-approved methods that is
sufficiently sensitive consistent with 40 CFR
122.44(i)(1)(iv)(A). Where no other EPA-
approved methods exist, the Director should
select a method consistent with 40 CFR
122.44(i)(1)(iv)(B).

(B) In the case of pollutants or
pollutant parameters for which there are
no approved methods under 40 CFR
part 136 or methods are not otherwise
required under 40 CFR chapterI,
subchapter N or O, monitoring shall be
conducted according to a test procedure
specified in the permit for such
pollutants or pollutant parameters.

* * * * *

PART 136—GUIDELINES
ESTABLISHING TEST PROCEDURES
FOR THE ANALYSIS OF POLLUTANTS

m 4. The authority citation for part 136
continues to read as follows:

Authority: Secs. 301, 304(h), 307, and
501(a) Pub. L. 95-217, 91 Stat. 1566, et seq.
(33 U.S.C. 1251 et seq.) (The Federal Water
Pollution Control Act Amendments of 1972
as amended by the Clean Water Act of 1977.)

m 5. Section 136.1 is amended by adding
a new paragraph (c) to read as follows:

§136.1 Applicability.
* * * * *

(c) For the purposes of the NPDES
program, when more than one test
procedure is approved under this part
for the analysis of a pollutant or
pollutant parameter, the test procedure
must be sufficiently sensitive as defined
at 40 CFR 122.21(e)(3) and
122.44(1)(1)(1v).

[FR Doc. 2014-19265 Filed 8—18-14; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Office of the Secretary

43 CFR Part 2

[145D0102DM DLSN00000.000000
DS62400000 DX62401]

RIN 1090-AA94

Privacy Act Regulations; Exemption
for the Debarment and Suspension
Program

AGENCY: Office of the Secretary, Interior.
ACTION: Final rule.

SUMMARY: The Department of the
Interior is issuing a final rule to amend
its regulations to exempt certain records
of the Debarment and Suspension
Program system of records from
particular provisions of the Privacy Act
because these records contain
investigatory material.

DATES: This final rule is effective
September 18, 2014.

FOR FURTHER INFORMATION CONTACT: Teri
Barnett, Departmental Privacy Officer,
U.S. Department of the Interior, 1849 C
Street NW., Mail Stop 5547 MIB,
Washington, DC 20240. Email at
privacy@ios.doi.gov.

SUPPLEMENTARY INFORMATION:

Background

The Department of the Interior (DOI)
published a notice of proposed
rulemaking in the Federal Register, 76
FR 52295, August 22, 2011, proposing to
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exempt certain records of the Debarment
and Suspension Program system of
records from one or more provisions of
the Privacy Act because these records
contain investigatory material within
the provision of 5 U.S.C. 552a(k)(2) and
(k)(5). The Debarment and Suspension
Program system of records notice was
published concurrently in the Federal
Register, 76 FR 52341, August 22, 2011,
and comments were invited on both the
notice of proposed rulemaking and
system of records notice. DOI received
no comments on the notice of proposed
rulemaking or system of records notice
and will therefore implement the
rulemaking as proposed.

Procedural Requirements

1. Regulatory Planning and Review
(E.O. 12866)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs in the Office of Management and
Budget will review all significant rules.
The Office of Information and
Regulatory Affairs has determined that
this rule is not significant.

Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements.

2. Regulatory Flexibility Act

The Department of the Interior
certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601, et seq.). This rule does not
impose a requirement for small
businesses to report or keep records on
any of the requirements contained in
this rule. The exemptions to the Privacy
Act apply to individuals, not to entities
covered under the Regulatory Flexibility
Act.

3. Small Business Regulatory
Enforcement Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign-
based enterprises.

4. Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments in the aggregate, or
on the private sector, of more than $100
million per year. The rule does not have
a significant or unique effect on State,
local, or tribal governments or the
private sector. This rule makes only
minor changes to 43 CFR part 2. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.

5. Takings (E.O. 12630)

In accordance with Executive Order
12630, the rule does not have significant
takings implications. This rule makes
only minor changes to 43 CFR part 2. A
takings implication assessment is not
required.

6. Federalism (E.O. 13132)

In accordance with Executive Order
13132, this rule does not have any
federalism implications to warrant the
preparation of a Federalism Assessment.
The rule is not associated with, nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. A Federalism
Assessment is not required.

7. Civil Justice Reform (E.O. 12988)

This rule complies with the
requirements of Executive Order 12988.
Specifically, this rule:

a. Does not unduly burden the
judicial system.

b. Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

c. Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

8. Consultation With Indian Tribes
(E.O. 13175)

In accordance with Executive Order
13175, the Department of the Interior
has evaluated this rule and determined
that it would have no substantial effects
on federally recognized Indian Tribes.

9. Paperwork Reduction Act

This rule does not require an
information collection from 10 or more
parties and a submission under the
Paperwork Reduction Act is not
required.

10. National Environmental Policy Act

This rule does not constitute a major
Federal action and would not have a
significant effect on the quality of the
human environment. Therefore, this
rule does not require the preparation of
an environmental assessment or
environmental impact statement under
the requirements of the National
Environmental Policy Act of 1969.

11. Effects on Energy Supply (E.O.
13211)

This rule is not a significant energy
action under the definition in Executive
Order 13211. A Statement of Energy
Effects is not required.

List of Subjects in 43 CFR Part 2

Administrative practice and
procedure, Classified information,
Courts, Freedom of information,
Government employees, Privacy.

Dated: August 12, 2014.
Amy Holley,
Chief of Staff, Policy, Management and
Budget.

For the reasons stated in the
preamble, the Department of the Interior
amends 43 CFR part 2 as follows:

PART 2—FREEDOM OF INFORMATION
ACT; RECORDS AND TESTIMONY

m 1. The authority citation for part 2
continues to read as follows:

Authority: 5 U.S.C. 301, 552, 552a, 553;
31 U.S.C. 3717; 43 U.S.C. 1460, 1461.

m 2.In § 2.254, add paragraphs (b)(14)
and (c)(4) to read as follows:

§2.254 Exemptions.

(b) * % %

(14) Debarment and Suspension
Program, DOI-11.

* * * * *

(C)* EE
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(4) Debarment and Suspension
Program, DOI-11.

* * * * *
[FR Doc. 2014-19651 Filed 8—18-14; 8:45 am]
BILLING CODE 4310-RK-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket No. 05-112; MB Docket No. 05—
151; RM-11185; RM-11374; RM-11222; RM-
11258]

Radio Broadcasting Services;
Converse, Flatonia, Georgetown,
Goldthwaite, Ingram, Junction, Lago
Vista, Lakeway, Llano, McQueeney,
Nolanville, San Antonio, Waco, TX

AGENCY: Federal Communications
Commission.

ACTION: Final rule; denial of petition for
reconsideration.

SUMMARY: This document denies a
Petition for Reconsideration filed by
Rawhide Radio, LLC, Clear Channel
Broadcasting Licenses, Inc., CCB Texas
Licenses, LP, and Capstar TX Limited
Partnership (“Joint Parties”) of a Report
and Order that denied a
Counterproposal filed by the Joint
Parties and granted a mutually exclusive
Counterproposal filed by Munbilla
Broadcasting Properties, Ltd. See
Supplementary Information.

ADDRESSES: Federal Communications
Comumission, 445 Twelfth Street SW.,
Washington, DC 20554.
DATES: August 19, 2014.

FOR FURTHER INFORMATION CONTACT:
Andrew J. Rhodes, Media Bureau (202)
418-2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the consolidated
Memorandum Opinion and Order in MB
Docket No. 05-112 and MB Docket No.
05-151, adopted July 23, 2014, and
released July 24, 2014 The full text of
this decision is available for inspection
and copying during normal business
hours in the FCC Reference Information
Center at Portals 11, CY-A257, 445 12th
Street SW., Washington, DC 20554. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, Best Copying and
Printing, Inc. 445 12th Street SW., Room
CY-B402, Washington, DC 20554,
telephone 1-800-378-3160 or
www.BCPIWEB.com. Because the
Commission is denying the Petition for
Reconsideration, the Commission will
not send a copy of this Memorandum
Opinion and Order in a report to
Congress and the Government

Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

The Memorandum Opinion and Order
denied the Joint Parties Petition for
Reconsideration because no error was
committed in the Report and Order by
requiring the Joint Parties
Counterproposal to protect a previously
filed and cut-off application. See 72 FR
37673, July 1, 2007. Although the Joint
Parties Counterproposal had been filed
and dismissed in an earlier proceeding,
the refilling of the Counterproposal does
not revive that dismissed proposal or
create cut-off rights with regard to
proposals in the present proceeding.
Likewise, the Memorandum Opinion
and Order determined that no error was
committed by processing a ‘““cut-off”
application and relying on the effective
but non-final dismissal of the Joint
Parties Counterproposal in the earlier
proceeding. Finally, the Memorandum
Opinion and Order concluded that an
engineering solution submitted by the
Joint Parties could not be considered
because it was filed late.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

Federal Communications Commission.

Peter H. Doyle,

Chief, Audio Division, Media Bureau.

[FR Doc. 2014—-19417 Filed 8-18-14; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

48 CFR Parts 327 and 352
RIN 0991-AB87

Acquisition Regulations

AGENCY: Division of Acquisition, Office
of Grants and Acquisition Policy and
Accountability, Office of the Assistant
Secretary for Financial Resources,
Department of Health and Human
Services.

ACTION: Final rule.

SUMMARY: The Department of Health and
Human Services (HHS) is issuing a final
rule to amend its Federal Acquisition
Regulation (FAR) Supplement—the
HHS Acquisition Regulation (HHSAR)—
to add two clauses, Patent Rights—
Exceptional Circumstances and, Rights
in Data—Exceptional Circumstances,
and their prescriptions.

DATES: Effective Date: September 18,
2014.

FOR FURTHER INFORMATION CONTACT:
Cheryl Howe, Procurement Analyst,
Department of Health and Human

Services, Office of the Assistant
Secretary for Financial Resources, Office
of Grants and Acquisition Policy and
Accountability, Division of Acquisition
at (202) 690-5552.

SUPPLEMENTARY INFORMATION:

I. Background

The HHS published a proposed rule
in the Federal Register at 78 FR 2229 on
January 10, 2013, to ensure that
providers of proprietary material(s) to
the Government will retain all their
preexisting rights to their material(s),
and rights to any inventions made under
a contract or subcontract (at all tiers),
when a Determination of Exceptional
Circumstances (DEC) has been executed.

“Material” means any proprietary
material, method, product, composition,
compound, or device, whether patented
or unpatented.

A DEC is executed consistent with the
policy and objectives of the Bayh-Dole
Act, 35 U.S.C. 200, et seq., to ensure that
subject inventions made under contracts
and subcontracts (at all tiers) are used
in a manner to promote free competition
and enterprise without unduly
encumbering future research and
discovery; to encourage maximum
participation of small business firms in
federally supported research and
development efforts; to promote
collaboration between commercial
concerns and nonprofit organizations
including universities; to ensure that the
Government obtains sufficient rights in
federally supported inventions to meet
its needs; to protect the public against
nonuse or unreasonable use of
inventions, and in the case of fulfilling
the mission of the Department of Health
and Human Services, to ultimately
benefit the public health.

Under certain circumstances, in order
to ensure that pharmaceutical
companies, academia, and others will
collaborate with HHS in identifying,
testing, developing, and
commercializing new drugs,
therapeutics, diagnostics, prognostics
and prophylactic measures affecting
human health, a DEC must be executed
and Contractor’s and subcontractor’s
rights (at all tiers) in subject inventions
should be limited accordingly,
consistent with DEC requirements and
through appropriate contract clauses.

II. Discussion and Analysis

A. Summary of Significant Changes

The comment period for the proposed
rule closed on March 11, 2013. The HHS
received responses from four
respondents with 11 comments,
collectively; however, only three of
those comments resulted in minor
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changes to the final rule. The comments
are discussed below.

B. Analysis of Public Comments

1. Definition of “Made”

Comment: One respondent states that
while institutions are able to manage
this in terms of preserving Government
rights under the Bayh-Dole Act, it does
raise potential legal conflicts if the
institution has obligations to another
sponsor who funded the conception and
then must assign ownership rights to the
Third party assignee under these
clauses. Therefore, the commenter
strongly urged HHS to change the
definition for ‘“‘made” to “conception
and first actual reduction to
practice. . .” with respect to the rights
of the Third party assignee.

Response: The final rule is acceptable
as it reflects statutory language.

2. License Retention by Nonprofit
Organization

Comment: Two respondents stated
that U.S. nonprofit educational
institutions may retain a nonexclusive,
royalty free license for noncommercial
internal research, but not for
educational purposes, which is a key
mission for such institutions. Nor would
this allow sharing with other nonprofit
academic institutions as required under
the National Institutes of Health policy.
In addition, since most research at U.S.
universities is sponsored, it is unclear
what “internal”” will permit. Therefore,
we recommended that the retention of
rights be clarified as ‘“‘nonprofit research
and educational purposes.”

Response: The Government agrees
that the license may be retained by U.S.
nonprofit organizations and that the
language should be modified. The
clause language was rewritten to
include: “If the Contractor is a U.S.
nonprofit organization it may retain a
royalty free, nonexclusive,
nontransferable license to practice the
invention for all nonprofit research
including for educational purposes, and
to permit other U.S. nonprofit
organizations to do so.”

3. Patent Expenses

Comment: One respondent stated that
“if required to assign an invention to a
Third party assignee who acquired the
full benefit of the invention, the
contractor can assist the Third party
assignee in securing patent protection at
the Third party’s expense. It is
important to clarify that the Third party
assignee is responsible for expenses
related to securing patent protection as
the expenses can be costly.

Response: The Government accepted
this comment and rewrote the last

sentence of paragraph 352.227-11(c) as:
“If the Contractor assigns a Subject
Invention to the Third party assignee,
then the Contractor and its employee
inventors shall assist the Third party
assignee in securing patent protection.
All costs of securing the patent,
including the cost of the Contractor’s
assistance, are at the Third party’s
expense. Any assistance provided by the
Contractor and its employee inventors
to the Third party assignee or other
costs incurred in securing patent
protection shall be solely at the Third
party’s expense and not billable to the
contract.”

4. Six Month Filing Period

Comment: Two respondents
commented that the publication delay
sets a detrimental nationwide precedent
that a 6-month publication delay is
acceptable. The existing standard
amongst most U.S. universities
maximum of 90-120 days publication
delay provides sufficient time to file a
patent application; this is increasingly
important in the First Inventor to File
regime.

Response: The Government believes 6
months is reasonable as paragraph
352.227-14(d)(4) requires the contractor
to provide the Contracting Officer a
copy of any proposed publication or
other public disclosure at least 30 days
in advance of the disclosure but allows
the Contracting Officer to request that
publication be delayed for a reasonable
time not to exceed 6 months. The
Government expects that such a request,
which will require affirmative action by
the Contracting Officer, will be
uncommon. In view of the new first to
file provisions of the current patent
statute it is expected that patent
applications will be filed expeditiously.

5. Clarification of “Third Party
Assignee”

Comment: One respondent stated that
the clauses contain confusing uses of
terminology. For example, the term
“Third party assignee” to whom Class I
inventions will be assigned is used in
the sections for both Class I and Class
2 inventions (the latter class involves a
license rather than an assignment.)

Response: The Government agrees
with the respondent’s language and
changed the clause to read “However,
the Contractor shall grant a license in
the Class 2 Subject Inventions to the
provider of the “material” or other party
designated by the Agency as set forth in
Alternate I.”

6. Application of Bayh-Dole Act

Comment: Two respondents
submitted the following general

comment and subsequent related
specific comments: The basic premise of
the Bayh-Dole Act and implementing
regulations is that elimination or
restriction of a contractor’s right to
retain title to subject inventions is
intended only in the event of
“exceptional circumstances.” Written
case-by-case determinations and
justifications are required. These must
be submitted to the Secretary of
Commerce (Commerce). Contractors
have the right to appeal (35 U.S.C. 202;
37 CFR 401.3 and 401.4; FAR 27.3).

The notice asserts but does not
demonstrate how the proposed clauses
will better address the requirements of
the Bayh-Dole Act and regulations. It
merely recites the policy and objectives
of the Bayh-Dole Act. Providing for a
“class” deviation from the Bayh-Dole in
the HHSAR appears inconsistent with
the intent to limit the use of exceptional
circumstance deviations through
requiring individual case-by-case
justifications. The present practice of
the use of individual FAR deviations
tailored to the specific DEC
circumstances is more consistent with
the objectives of the Bayh-Dole Act. We
also note that the notice indicates that
a copy has been submitted to the Chief
Counsel for Advocacy of the Small
Business Administration. It does not
indicate whether it also has been
submitted to the National Institute of
Standards and Technology, which now
has overall oversight responsibility for
the Bayh-Dole, including responsibility
for Commerce review of DECs.

Response: The Government concurs
with the respondent that this clause
applies to exceptional circumstance;
however, the Government is proposing
this clause to implement the law for
specific types of DECs. The proposed
clause may not be appropriate for every
DEC. The clause is appropriate for this
kind of DEC, i.e., those for evaluation of
Third party materials. That is evident in
the prescriptive part of the proposed
section 327.303, which states that the
clause will be used whenever a DEC
involving the provision of materials has
been executed in accordance with
Agency policy, and procedures calls for
its use, and the clause appropriately
covers the circumstances.

7. Clause Not Self-Executing

Comment: One respondent stated that,
in regard to the proposed Patent
Rights—exceptional circumstances
HHSAR clause (352.227—11), the clause
defined 3 categories of Subject
Inventions but referred to the DEC(s) for
the definition. The respondent asserted
that this meant the clause itself is not
self-executing and that it presumes
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DECs will all contain the same three
categories, which appears inappropriate
for a HHSAR clause as DECs may vary
in this regard. This illustrates the
problems with implementing DECs
through one general clause instead of
individual deviations.

Response: The Government did not
intend for the clause to be self-
executing. Rather, it only applies if it is
invoked by a particular DEC involving
the provision of materials. This will
insure that the clause is not used
inappropriately.

8. Clarification of Terms and Definitions

Comment: One respondent asserted
that some terms and definitions in the
proposed 352.227-11 clause were
problematic and specified as follows:
The definition of “material” to include
methods, whether patented or
unpatented, is over broad. The
definition of “Third party assignee”
refers to any entity described in the
DEG, not necessarily materials providers
which according to the Supplementary
Information (IV.B.) are supposed to be
the focus. This should be clarified. The
proposed clause contains a confusing
incorporation of FAR clause 52.227-11
at b(2)(ii), which appears to be
contradicted by (e)(2)’s incorporation of
FAR 52.227-13.

Response: The Government made the
definition of “material” intentionally
broad to include anything that may be
provided to the Contractor under the
contract. The nature of “material” will
be described in the associated DEC.
Generally it is anticipated that the Third
party assignee would be the provider of
the “material;”” however, the
Government reserves the right to require
assignment to other entities, including
the Government, when appropriate.
However, the Government concurs that
there are some inconsistencies in the
references and have aligned them as
follows: Paragraph (c) of FAR 52.227—
13, which specifies march-in
procedures, was invoked twice in the
clause to address greater rights
determinations—first in 352.227-11
(b)(3) (not (b)(2)(ii) as stated in the
comment) and also in 353.227-11(e)(2).
The last sentence of 352.227-11(e)(2)
was modified to improve clarity. These
provisions are applicable when greater
rights are granted and the contractor
acquires title to a Subject Invention.

9. Patent Rights Versus Copyrights

Comment: One respondent asserted
that the proposed Rights in Data—
Exceptional Circumstances clause
(352.227-14) had a number of problems:
The clause also requires approval of the
Contracting Officer to assert copyright

in all data other than journal articles
(c)(1). Universities typically will accept
only Alternate IV of the general FAR
Rights in Data clause which permits
universities to assert copyright
generally. The proposed clause contains
several Alternates but not Alternate IV.
The Confidentiality requirement in
(d)(6)(ii) is open-ended, with no limit on
the duration of the requirement. The
Rights in Data clause does not make the
same distinctions among different
classes of inventions as in the Patent
Rights clause (52.227-11), which results
in asymmetrical treatment of
contractors’ rights. Finally the Data
Rights clause purports to cover
computer software which, since
potentially patentable, may conflict
with the Patent Rights clause.

Response: Patent rights and
copyrights are independent and the
clause needs no further clarification. No
time limits can be established in
advance for information deemed
confidential; it is handled on a case-by-
case basis.

10. Outside Scope of This Rule

Comment: One respondent stated they
wished to express their opposition to
the proposed “accommodation” to the
HHS mandate regarding health
coverage.

Response: These comments were
outside the scope of this rule.

11. No Response Necessary

Comment: One respondent stated that
the proposed rule was “a little
complicate (sic), but good jobl.]”

Response: The Government
appreciates this comment.

III. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action, and therefore, is not
subject to review under section 6 of E.O.
12866, Regulatory Planning and Review,
dated September 30, 1993. This rule is
not a major rule under 5 U.S.C. 804.

IV. Regulatory Flexibility Act

The HHS has prepared a Final
Regulatory Flexibility Analysis (FRFA)
consistent with the Regulatory

Flexibility Act, 5 U.S.C. 601, et seq. No
public comments were submitted on the
Initial Regulatory Flexibility Analysis
and no comments were received from
the Office of Advocacy of the Small
Business Administration on this rule.
The FRFA is summarized as follows:

This final rule will amend the Health and
Human Services Acquisition Regulation
(HHSAR) to add two new clauses, 352.227—
11, Patent Rights—Exceptional
Circumstances and 352.227-14, Rights in
Data—Exceptional Circumstances. These
clauses will be used in lieu of FAR clause
52.227-14, Rights in Data—General and FAR
clause 52.227-11 Patent Rights—Ownership
by the Contractor to address the patent and
data rights of the Government, the prime
contractor, the subcontractors at all tiers) and
the providers of proprietary materials to the
Government (providers).

This action is being taken to ensure that
providers, the majority of which are small
businesses, will retain their preexisting rights
to material and subject inventions in which
the provider has a proprietary interest when
a Determination of Exceptional
Circumstances (DEC) has been executed. A
DEC promotes the policy and objectives of
the Bayh-Dole Act, 35 U.S.C. 200, et seq., to
ensure that subject inventions made under
contracts and subcontracts (at all tiers) are
used in a manner to promote free
competition and enterprise without unduly
encumbering future research and discovery;
to ensure that the Government obtains
sufficient rights in federally supported
inventions to meet its needs; to protect the
public against nonuse or unreasonable use of
inventions; and ultimately to benefit the
public health. In order to ensure that
pharmaceutical companies, academia, and
others will collaborate with the Department
of Health and Human Services (HHS) under
certain conditions in identifying, testing,
developing, and commercializing new drugs,
therapeutics, diagnostics, prognostics and
prophylactic measures affecting human
health, a determination that exceptional
circumstances must be executed, and
Contractor’s and subcontractor’s rights (at all
tiers) in subject inventions should be limited
accordingly through appropriate contract
clauses.

The affected contracts are usually awarded
using NAICS code 541711, Research and
Development in Biotechnology, or NAICS
code 541712 Research and Development in
the Physical, Engineering, and Life Sciences
(except Biotechnology). Both NAICS have a
small business size standard of 500
employees. It is estimated that this rule will
affect 61 prime contractors of which four will
be small businesses (6.5 percent); 76
subcontractors of which 21 will be small
businesses (27.6 percent); and 379 providers
of which 189 will be small businesses (49.87
percent). The aforementioned figures are
based on historical data from one operating
division of HHS. It is anticipated that
numbers will increase proportionally as the
clauses will be used on an HHS-wide basis.
Using the HHSAR clauses better addresses
the requirements of the Bayh-Dole Act and
provides appropriate legal protection for the
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proprietary rights of providers to ensure
providers will collaborate with the
Government and provide access to their
promising proprietary material(s) to meet
HHS program goals. The projected reporting,
recordkeeping, or other compliance
requirements projected for this rule will be
carried out by the prime contractor. Only a
small percentage (6.5 percent) of the prime
contractors will be small businesses. The
projected cost for compliance requirements
for those small businesses will be $28,924.38.

The final rule does not duplicate,
overlap, or conflict with any other
Federal rules. These clauses will be
used in lieu of FAR clause 52.227-14,
Rights in Data—General and FAR clause
52.227-11, Patent Rights—Ownership
by the Contractor.

In the past, a significant number of
FAR deviations were processed each
time a DEC was executed. Using the
final HHSAR clauses better addresses
the requirements of the Bayh-Dole Act
and provides solid legal protection for
the proprietary rights of providers to
ensure providers will collaborate with
the Government and provide access to
their promising proprietary material(s)
to meet HHS program goals. Therefore,
it is believed that the approach outlined
in the final rule is the most practical and
provides benefits to the Government,
the public health, and the industry to
ensure HHS program goals can be
achieved.

V. Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. Chapter 35) applies because this
final rule contains information
collection requirements under HHSAR
352.227-11, Patent Rights—Exceptional
Circumstances (approved under OMB
Control Number 0990-0419), and
HHSAR 352.227-14, Rights in Data—
Exceptional Circumstances (approved
under OMB Control Number 0990—
0419). In response to the notice of
proposed rulemaking and the request for
comment on the burden estimates, no
comments were received on the burden
estimates.

List of Subjects in 48 CFR Parts 327 and
352

Government procurement.

For the reasons stated in the
preamble, HHS amends 48 CFR parts
327 and 352 as follows:

m 1. The authority citation for 48 CFR
parts 327 and 352 continues to read as
follows:

Authority: 5 U.S.C. 301; 40 U.S.C. 486(c).

PART 327—PATENTS, DATA, AND
COPYRIGHTS

m 2. Add subpart 327.3 to read as
follows:

Subpart 327.3—Patent Rights Under
Government Contracts

Sec.
327.303 Solicitation provision and contract
clause.

Subpart 327.3—Patent Rights Under

Government Contracts

327.303 Solicitation provision and contract
clause.

The Contracting Officer shall insert
the clause at 352.227-11, Patent
Rights—Exceptional Circumstances and
any appropriate alternates in lieu of
FAR 52.227-11 whenever a
Determination of Exceptional
Circumstances (DEC) involving the
provision of materials has been
executed in accordance with Agency
policy and procedures calls for its use
and 352.227—11 appropriately covers
the circumstances. The Contracting
Officer should reference the DEC in the
solicitation and shall attach a copy of
the executed DEC to the contract.

327.404-70 [Amended]

m 3. Add section 327.409 to read as
follows:

m 4. Amend section 327.404-70 by
removing the words “clause in”” and
adding the words “clause at” in its
place.

327.409 Solicitation provision and
contract clause.

The Contracting Officer shall insert
the clause at 352.227-14, Rights in
Data—Exceptional Circumstances and
any appropriate alternates in lieu of
FAR 52.227-14 whenever a
Determination of Exceptional
Circumstances (DEC) executed in
accordance with Agency policy and
procedures calls for its use. Prior to
using this clause, a DEC must be
executed in accordance with Agency
policy and procedures. The Contracting
Officer should reference the DEC in the
solicitation and shall attach a copy of
the executed DEC to the contract.

PART 352—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 5. Add section 352.227—-11 to read as
follows:

352.227-11 Patent Rights—Exceptional
Circumstances.

Patent Rights—Exceptional
Circumstances (SEPT 2014)

This clause applies to all Contractor and
subcontractor (at all tiers) Subject Inventions.

(a) Definitions. As used in this clause—

Agency means the Agency of the U.S.
Department of Health and Human Services
that is entering into this contract.

Class 1 Subject Invention means a Subject
Invention described and defined in the DEC
that will be assigned to a third party assignee,
or assigned as directed by the Agency.

Class 2 Subject Invention means a Subject
Invention described and defined in the DEC.

Class 3 Subject Invention means a Subject
Invention that does not fall into Class 1 or
Class 2 as defined in this clause.

DEC means the Determination of
Exceptional Circumstances signed by [insert
approving official] on
[insert date] and titled “[insert
description].”

Invention means any invention or
discovery, which is or may be patentable or
otherwise protectable under Title 35 of
United States Code, or any novel variety of
plant that is or may be protectable under the
Plant Variety Protection Act (7 U.S.C. 2321,
et. seq.)

Made means: When used in relation to any
invention other than a plant variety, the
conception or first actual reduction to
practice of such invention; or when used in
relation to a plant variety, that the Contractor
has at least tentatively determined that the
variety has been reproduced with recognized
characteristics.

Material means any proprietary material,
method, product, composition, compound, or
device, whether patented or unpatented,
which is provided to the Contractor under
this contract.

Nonprofit organization means a university
or other institution of higher education or an
organization of the type described in section
501(c)(3) of the Internal Revenue Code of
1954 (26 U.S.C. 501(c)) and exempt from
taxation under section 501(a) of the Internal
Revenue Code (26 U.S.C. 501(a)) or any
nonprofit scientific or educational
organization qualified under a state nonprofit
organization statute.

Practical application means to
manufacture, in the case of a composition or
product; to practice, in the case of a process
or method, or to operate, in the case of a
machine or system; and, in each case, under
such conditions as to establish that the
invention is being utilized and that its
benefits are, to the extent permitted by law
or Government regulations, available to the
public on reasonable terms.

Small business firm means a small
business concern as defined at section 2 of
Public Law 85-536 (15 U.S.C. 632) and
implementing regulations of the
Administrator of the Small Business
Administration. For the purpose of this
clause, the size standards for small business
concerns involved in Government
procurement and subcontracting at 13 CFR
121.3-8 and 13 CFR 121.3-12, respectively,
will be used.
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Subject Invention means any invention of
the Contractor made in the performance of
work under this contract.

Third party assignee means any entity or
organization that may, as described in the
DEG, be assigned Class 1 inventions.

(b) Allocation of principal rights. (1)
Retention of pre-existing rights. Third party
assignees shall retain all preexisting rights to
Material in which the Third party assignee
has a proprietary interest.

(2) Allocation of Subject Invention rights.
(i) Disposition of Class 1 Subject Inventions.
(A) Assignment to the Third party assignee
or as directed by the Agency. The Contractor
shall assign to the Third party assignee
designated by the Agency the entire right,
title, and interest throughout the world to
each Subject Invention, or otherwise dispose
of or transfer those rights as directed by the
Agency, except to the extent that rights are
retained by the Contractor under paragraph
(b)(3) of this clause. Any such assignment or
other disposition or transfer of rights will be
subject to a nonexclusive, nontransferable,
irrevocable, paid-up license to the U.S.
Government to practice or have practiced the
Subject Invention for or on behalf of the U.S.
throughout the world. Any assignment shall
additionally be subject to the “March-in
rights”” of 35 U.S.C. 203. If the Contractor is
a U.S. nonprofit organization it may retain a
royalty free, nonexclusive, nontransferable
license to practice the invention for all
nonprofit research including for educational
purposes, and to permit other U.S. nonprofit
organizations to do so.

(B) [Reserved]

(ii) Disposition of Class 2 and 3 Subject
Inventions. Class 2 Subject Inventions shall
be governed by FAR clause 52.227-11, Patent
Rights-Ownership (December 2007)
(incorporated herein by reference). However,
the Contractor shall grant a license in the
Class 2 Subject Inventions to the provider of
the Material or other party designated by the
Agency as set forth in Alternate I.

(iii) Class 3 Subject Inventions shall be
governed by FAR clause 52.227-11, Patent
Rights-Ownership by the Contractor
(December 2007) (previously incorporated
herein by reference).

(3) Greater Rights Determinations. The
Contractor, or an employee-inventor after
consultation by the Agency with the
Contractor, may request greater rights than
are provided in paragraph (b)(1) of this clause
in accordance with the procedures of FAR
paragraph 27.304-1(c). In addition to the
considerations set forth in paragraph 27.304—
1(c), the Agency may consider whether
granting the requested greater rights will
interfere with rights of the Government or
any Third party assignee or otherwise
impede the ability of the Government or the
Third party assignee to, for example, develop
and commercialize new compounds, dosage
forms, therapies, preventative measures,
technologies, or other approaches with
potential for the diagnosis, prognosis,
prevention, and treatment of human diseases.

A request for a determination of whether
the Contractor or the employee-inventor is
entitled to retain such greater rights must be
submitted to the Agency Contracting Officer
at the time of the first disclosure of the

invention pursuant to paragraph (c)(1) of this
clause, or not later than 8 months thereafter,
unless a longer period is authorized in
writing by the Contracting Officer for good
cause shown in writing by the Contractor.
Each determination of greater rights under
this contract shall be subject to paragraph (c)
of the FAR clause at 52.227-13 (incorporated
herein by reference), and to any reservations
and conditions deemed to be appropriate by
the Agency such as the requirement to assign
or exclusively license the rights to Subject
Inventions to the Third party assignee.

A determination by the Agency denying a
request by the Contractor for greater rights in
a Subject Invention may be appealed within
30 days of the date the Contractor is notified
of the determination to an Agency official at
a level above the individual who made the
determination. If greater rights are granted,
the Contractor must file a patent application
on the invention. Upon request, the
Contractor shall provide the filing date, serial
number and title, a copy of the patent
application (including an English-language
version if filed in a language other than
English), and patent number and issue date
for any Subject Invention in any country for
which the Contractor has retained title. Upon
request, the Contractor shall furnish the
Government an irrevocable power to inspect
and make copies of the patent application
file.

(c) Invention disclosure by Contractor. The
Contractor shall disclose in writing each
Subject Invention to the Agency Contracting
Officer and to the Director, Division of
Extramural Inventions and Technology
Resources (DEITR), if directed by the
Contracting Officer, as provided in paragraph
(j) of this clause within 2 months after the
inventor discloses it in writing to Contractor
personnel responsible for patent matters. The
disclosure to the Agency Contracting Officer
shall be in the form of a written report and
shall identify the contract under which the
invention was Made and all inventors. It
shall be sufficiently complete in technical
detail to convey a clear understanding to the
extent known at the time of the disclosure,
of the nature, purpose, operation, and the
physical, chemical, biological, or electrical
characteristics of the invention. The
disclosure shall also identify any publication,
on sale (offer for sale), or public use of the
invention and whether a manuscript
describing the invention has been submitted
for publication, and if so, whether it has been
accepted for publication at the time of
disclosure.

In addition, after disclosure to the Agency,
the Contractor will promptly notify the
Contracting Officer and DEITR of the
acceptance of any manuscript describing the
invention for publication or of any on sale or
public use planned by the Contractor. If the
Contractor assigns a Subject Invention to the
Third party assignee, then the Contractor and
its employee inventors shall assist the Third
party assignee in securing patent protection.
All costs of securing the patent, including the
cost of the Contractor’s assistance, are at the
Third party’s expense. Any assistance
provided by the Contractor and its employee
inventors to the Third party assignee or other
costs incurred in securing patent protection

shall be solely at the Third party’s expense
and not billable to the contract.

(d) Contractor action to protect the Third
party assignee’s and the Government’s
interest. (1) The Contractor agrees to execute
or to have executed and promptly deliver to
the Agency all instruments necessary to:
Establish or confirm the rights the
Government has throughout the world in
Subject Inventions pursuant to paragraph (b)
of this clause; convey title to a Third party
assignee in accordance with paragraph (b) of
this clause; and enable the Third party
assignee to obtain patent protection
throughout the world in that Subject
Invention.

(2) The Contractor agrees to require, by
written agreement, its employees, other than
clerical and nontechnical employees, to
disclose promptly in writing to personnel
identified as responsible for the
administration of patent matters and in a
format suggested by the Contractor, each
Subject Invention “Made” under contract in
order that the Contractor can comply with
the disclosure provisions of paragraph (c) of
this clause, and to execute all papers
necessary to file patent applications on
Subject Inventions and to establish the
Government’s rights or a Third party
assignee’s rights in the Subject Inventions.
This disclosure format should require, as a
minimum, the information required by
subparagraph (c)(1) of this clause. The
Contractor shall instruct such employees,
through employee agreements or other
suitable educational programs, on the
importance of reporting inventions in
sufficient time to permit the filing of patent
applications prior to U.S. or foreign statutory
bars.

(3) If the Contractor is granted greater
rights, the Contractor agrees to include,
within the specification of any United States
non-provisional patent application it files,
and any patent issuing thereon, covering a
Subject Invention the following statement:
“This invention was made with Government
support under (identify the Contract)
awarded by (identify the specific Agency).
The Government has certain rights in the
invention.”

(4) The Gontractor agrees to provide a final
invention statement and certification prior to
the closeout of the contract listing all Subject
Inventions or stating that there were none.

(e) Subcontracts. (1) The Contractor will
include this clause in all subcontracts,
regardless of tier, for experimental,
developmental, or research work. At all tiers,
the clause must be modified to identify the
parties as follows: References to the
Government are not changed, and the
subcontractor has all rights and obligations of
the Contractor in the clause. The Contractor
will not, as part of the consideration for
awarding the contract, obtain rights in the
subcontractor’s Subject Inventions.

(2) In subcontracts, at any tier, the Agency,
the subcontractor, and the Contractor agree
that the mutual obligations of the parties
created by this clause constitute a contract
between the subcontractor and the Agency
with respect to the matters covered by the
clause; provided, however, that nothing in
this paragraph is intended to confer any
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jurisdiction under the Contract Disputes Act
in connection with proceedings under
paragraph (c)(1)(ii) of FAR clause 52.227-13.

(f) Reporting on utilization of Subject
Inventions in the event greater rights are
granted to the Contractor. The Contractor
agrees to submit, on request, periodic reports
no more frequently than annually on the
utilization of a Subject Invention or on efforts
at obtaining such utilization that are being
made by the Contractor or its licensees or
assignees when a request under subparagraph
b.3. has been granted by the Agency. Such
reports shall include information regarding
the status of development, date of first
commercial sale or use, gross royalties
received by the Contractor, and such other
data and information as the Agency may
reasonably specify. The Contractor also
agrees to provide additional reports as may
be requested by the Agency in connection
with any march-in proceeding undertaken by
the Agency in accordance with paragraph (h)
of this clause. As required by 35 U.S.C.
202(c)(5), the Agency agrees it will not
disclose such information to persons outside
the Government without permission of the
Contractor.

(g) Preference for United States industry in
the event greater rights are granted to the
Contractor. Notwithstanding any other
provision of this clause, the Contractor agrees
that neither it nor any assignee will grant to
any person the exclusive right to use or sell
any Subject Invention in the United States
unless such person agrees that any product
embodying the Subject Invention or
produced through the use of the Subject
Invention will be manufactured substantially
in the United States. However, in individual
cases, the requirement for such an agreement
may be waived by the Agency upon a
showing by the Contractor or its assignee that
reasonable but unsuccessful efforts have been
made to grant licenses on similar terms to
potential licensees that would be likely to
manufacture substantially in the United
States or that under the circumstances
domestic manufacture is not commercially
feasible.

(h) March-in rights in the event greater
rights are granted to the Contractor. The
Contractor acknowledges that, with respect to
any Subject Invention in which it has
acquired ownership through the exercise of
the rights specified in paragraph (b)(3) of this
clause, the Agency has the right to require
licensing pursuant to 35 U.S.C. 203 and
210(c), and in accordance with the
procedures in 37 CFR 401.6 and any
supplemental regulations of Agency in effect
on the date of contract award.

(i) Special provisions for contracts with
nonprofit organizations in the event greater
rights are granted to the Contractor. If the
Contractor is a nonprofit organization, it
shall:

(1) Not assign rights to a Subject Invention
in the United States without the written
approval of the Agency, except where an
assignment is made to an organization that
has as one of its primary functions the
management of inventions, provided that the
assignee shall be subject to the same
provisions as the Contractor;

(2) Share royalties collected on a Subject
Invention with the inventor, including

Federal employee co-inventors (but through
their Agency if the Agency deems it
appropriate) when the Subject Invention is
assigned in accordance with 35 U.S.C. 202(e)
and 37 CFR 401.10;

(3) Use the balance of any royalties or
income earned by the Contractor with respect
to Subject Inventions, after payment of
expenses (including payments to inventors)
incidental to the administration of Subject
Inventions for the support of scientific
research or education;

(4) Make efforts that are reasonable under
the circumstances to attract licensees of
Subject Inventions that are small business
concerns, and give a preference to a small
business concern when licensing a Subject
Invention if the Contractor determines that
the small business concern has a plan or
proposal for marketing the invention which,
if executed, is equally as likely to bring the
invention to practical application as any
plans or proposals from applicants that are
not small business concerns; provided, that
the Contractor is also satisfied that the small
business concern has the capability and
resources to carry out its plan or proposal.
The decision whether to give a preference in
any specific case will be at the discretion of
the Contractor; and

(5) Allow the Secretary of Commerce to
review the Contractor’s licensing program
and decisions regarding small business
applicants, and negotiate changes to its
licensing policies, procedures, or practices
with the Secretary of Commerce when the
Secretary’s review discloses that the
Contractor could take reasonable steps to
more effectively implement the requirements
of paragraph (i)(4) of this clause.

(j) Communications. All invention
disclosures and requests for greater rights
shall be sent to the Agency Contracting
Officer, as directed by the Contracting
Officer. Additionally, a copy of all
disclosures, confirmatory licenses to the
Government, face page of the patent
applications, waivers and other routine
communications under this funding
agreement at all tiers must be sent to:

[Insert Agency Address]

Agency Invention Reporting Web site:
http://www.iEdison.gov.

Alternate I (Sept 2014). As prescribed in
327.303, the license to Class 2 inventions
recited in 352.227-11(b)(2)(a) is as follows:

[Insert description of license to Class 2
inventions]|

(End of clause)
m 6. Add section 352.227—-14 to read as
follows:

352.227-14 Rights in Data—Exceptional
Circumstances.

As prescribed in 327.409(b)(1), insert
the following clause with any
appropriate alternates:

Rights in Data—Exceptional Circumstances
(SEPT 2014)

(a) Definitions. As used in this clause—
[Definitions may be added or modified in
paragraph (a) as applicable.]

Computer database or database means a
collection of recorded information in a form

capable of, and for the purpose of, being
stored in, processed, and operated on by a
computer. The term does not include
computer software.

Computer software—(i) Means (A)
Computer programs that comprise a series of
instructions, rules, routines, or statements,
regardless of the media in which recorded,
that allow or cause a computer to perform a
specific operation or series of operations; and

(B) Recorded information comprising
source code listings, design details,
algorithms, processes, flow charts, formulas,
and related material that would enable the
computer program to be produced, created,
or compiled.

(ii) Does not include computer databases or
computer software documentation.

Computer software documentation means
owner’s manuals, user’s manuals, installation
instructions, operating instructions, and
other similar items, regardless of storage
medium, that explain the capabilities of the
computer software or provide instructions for
using the software.

Data means recorded information,
regardless of form or the media on which it
may be recorded. The term includes
technical data and computer software. The
term does not include information incidental
to contract administration, such as financial,
administrative, cost or pricing, or
management information.

Form, fit, and function data means data
relating to items, components, or processes
that are sufficient to enable physical and
functional interchangeability, and data
identifying source, size, configuration,
mating and attachment characteristics,
functional characteristics, and performance
requirements. For computer software it
means data identifying source, functional
characteristics, and performance
requirements but specifically excludes the
source code, algorithms, processes, formulas,
and flow charts of the software.

Limited rights means the rights of the
Government in limited rights data as set forth
in the Limited Rights Notice in Alternate II
paragraph (g)(3) if included in this clause.
“Limited rights data” means data, other than
computer software, that embody trade secrets
or are commercial or financial and
confidential or privileged, to the extent that
such data pertain to items, components, or
processes developed at private expense,
including minor modifications.

Restricted computer software means
computer software developed at private
expense and that is a trade secret, is
commercial or financial and confidential or
privileged, or is copyrighted computer
software, including minor modifications of
the computer software.

Restricted rights, as used in this clause,
means the rights of the Government in
restricted computer software, as set forth in
a Restricted Rights Notice of Alternate III
paragraph (g)(4) if included in this clause, or
as otherwise may be provided in a collateral
agreement incorporated in and made part of
this contract, including minor modifications
of such computer software.

Technical data means recorded
information (regardless of the form or method
of the recording) of a scientific or technical
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nature (including computer databases and
computer software documentation). This
term does not include computer software or
financial, administrative, cost or pricing, or
management data or other information
incidental to contract administration. The
term includes recorded information of a
scientific or technical nature that is included
in computer databases (See 41 U.S.C. 403(8)).

Unlimited rights means the rights of the
Government to use, disclose, reproduce,
prepare derivative works, distribute copies to
the public, and perform publicly and display
publicly, in any manner and for any purpose,
and to have or permit others to do so.

(b) Allocation of rights. (1) Except as
provided in paragraph (c) of this clause, the
Government shall have unlimited rights in—

(i) Data first produced in the performance
of this contract;

(ii) Form, fit, and function data delivered
under this contract;

(iii) Data delivered under this contract
(except for restricted computer software) that
constitute manuals or instructional and
training material for installation, operation,
or routine maintenance and repair of items,
components, or processes delivered or
furnished for use under this contract; and

(iv) All other data delivered under this
contract unless provided otherwise for
limited rights data or restricted computer
software in accordance with paragraph (g) of
this clause.

(2) The Contractor shall have the right to—

(i) Assert copyright in data first produced
in the performance of this contract to the
extent provided in paragraph (c)(1) of this
clause;

(ii) Use, release to others, reproduce,
distribute, or publish any data first produced
or specifically used by the Contractor in the
performance of this contract, unless provided
otherwise in paragraph (d) of this clause;

(iii) Substantiate the use of, add, or correct
limited rights, restricted rights, or copyright
notices and to take other appropriate action,
in accordance with paragraphs (e) and (f) of
this clause; and

(iv) Protect from unauthorized disclosure
and use those data that are limited rights data
or restricted computer software to the extent
provided in paragraph (g) of this clause.

(c) Copyright. (1) Data first produced in the
performance of this contract. (i) Unless
provided otherwise in paragraph (d) of this
clause, the Contractor may, without prior
approval of the Contracting Officer, assert
copyright in scientific and technical articles
based on or containing data first produced in
the performance of this contract and
published in academic, technical or
professional journals, symposia proceedings,
or similar works. The prior, express written
permission of the Contracting Officer is
required to assert copyright in all other data
first produced in the performance of this
contract.

(ii) When authorized to assert copyright to
the data, the Contractor shall affix the
applicable copyright notices of 17 U.S.C. 401
or 402, and an acknowledgment of
Government sponsorship (including contract
number).

(iii) For data other than computer software,
the Contractor grants to the Government and

others acting on its behalf, a paid-up,
nonexclusive, irrevocable, worldwide license
in such copyrighted data to reproduce,
prepare derivative works, distribute copies to
the public, and perform publicly and display
publicly by or on behalf of the Government.
For computer software, the Contractor grants
to the Government, and others acting on its
behalf, a paid-up, nonexclusive, irrevocable,
worldwide license in such copyrighted
computer software to reproduce, prepare
derivative works, and perform publicly and
display publicly (but not to distribute copies
to the public) by or on behalf of the
Government.

(2) Data not first produced in the
performance of this contract. The Contractor
shall not, without the prior written
permission of the Contracting Officer,
incorporate in data delivered under this
contract any data not first produced in the
performance of this contract unless the
Contractor—

(i) Identifies the data; and

(ii) Grants to the Government, or acquires
on its behalf, a license of the same scope as
set forth in paragraph (c)(1) of this clause or,
if such data are restricted computer software,
the Government shall acquire a copyright
license as set forth in paragraph (g)(4) of this
clause (if included in this contract) or as
otherwise provided in a collateral agreement
incorporated in or made part of this contract.

(3) Removal of copyright notices. The
Government will not remove any authorized
copyright notices placed on data pursuant to
this paragraph (c), and will include such
notices on all reproductions of the data.

(d) Release, publication, and use of data.
The Contractor shall have the right to use,
release to others, reproduce, distribute, or
publish any data first produced or
specifically used by the Contractor in the
performance of this contract, except—

(1) As prohibited by Federal law or
regulation (e.g., export control or national
security laws or regulations);

(2) As expressly set forth in this contract;
or

(3) If the Contractor receives or is given
access to data necessary for the performance
of this contract that contain restrictive
markings, the Contractor shall treat the data
in accordance with such markings unless
specifically authorized otherwise in writing
by the Contracting Officer or in the following
paragraphs.

(4) In addition to any other provisions, set
forth in this contract, the Contractor shall
ensure that information concerning possible
inventions made under this contract is not
prematurely published thereby adversely
affecting the ability to obtain patent
protection on such inventions. Accordingly,
the Contractor will provide the Contracting
Officer a copy of any publication or other
public disclosure relating to the work
performed under this contract at least 30
days in advance of the disclosure. Upon the
Contracting Officer’s request the Contractor
agrees to delay the public disclosure of such
data or publication of a specified paper for
a reasonable time specified by the
Contracting Officer, not to exceed 6 months,
to allow for the filing of domestic and
international patent applications in

accordance with Clause 352.227-11, Patent
Rights—Exceptional Circumstances
(abbreviated month and year of Final Rule
publication).

(5) Data on Material(s). The Contractor
agrees that in accordance with paragraph
(d)(2), proprietary data on Material(s)
provided to the Contractor under or through
this contract shall be used only for the
purpose for which they were provided,
including screening, evaluation or
optimization and for no other purpose.

(6) Confidentiality. (i) The Contractor shall
take all reasonable precautions to maintain
Confidential Information as confidential, but
no less than the steps Contractor takes to
secure its own confidential information.

(ii) Contractor shall maintain Confidential
Information as confidential unless
specifically authorized otherwise in writing
by the Contracting Officer. Confidential
Information includes/does not include
[Government may define confidential
information here.]

(e) Unauthorized marking of data. (1)
Notwithstanding any other provisions of this
contract concerning inspection or
acceptance, if any data delivered under this
contract are marked with the notices
specified in paragraph (g)(3) or (4) of this
clause (if those alternate paragraphs are
included in this clause), and use of the
notices is not authorized by this clause, or if
the data bears any other restrictive or limiting
markings not authorized by this contract, the
Contracting Officer may cancel or ignore the
markings. However, pursuant to 41 U.S.C.
253d, the following procedures shall apply
prior to canceling or ignoring the markings.

(i) The Contracting Officer will make
written inquiry to the Contractor affording
the Contractor 60 days from receipt of the
inquiry to provide written justification to
substantiate the propriety of the markings;

(ii) If the Contractor fails to respond or fails
to provide written justification to
substantiate the propriety of the markings
within the 60-day period (or a longer time
approved in writing by the Contracting
Officer for good cause shown), the
Government shall have the right to cancel or
ignore the markings at any time after said
period and the data will no longer be made
subject to any disclosure prohibitions.

(iii) If the Contractor provides written
justification to substantiate the propriety of
the markings within the period set in
paragraph (e)(1)(i) of this clause, the
Contracting Officer will consider such
written justification and determine whether
or not the markings are to be cancelled or
ignored. If the Contracting Officer determines
that the markings are authorized, the
Contractor will be so notified in writing. If
the Contracting Officer determines, with
concurrence of the head of the contracting
activity, that the markings are not authorized,
the Contracting Officer will furnish the
Contractor a written determination, which
determination will become the final Agency
decision regarding the appropriateness of the
markings unless the Contractor files suit in
a court of competent jurisdiction within 90
days of receipt of the Contracting Officer’s
decision. The Government will continue to
abide by the markings under this paragraph
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(e)(1)(iii) until final resolution of the matter
either by the Contracting Officer’s
determination becoming final (in which
instance the Government will thereafter have
the right to cancel or ignore the markings at
any time and the data will no longer be made
subject to any disclosure prohibitions), or by
final disposition of the matter by court
decision if suit is filed.

(2) The time limits in the procedures set
forth in paragraph (e)(1) of this clause may
be modified in accordance with Agency
regulations implementing the Freedom of
Information Act (5 U.S.C. 552) if necessary to
respond to a request there under.

(3) Except to the extent the Government’s
action occurs as the result of final disposition
of the matter by a court of competent
jurisdiction, the Contractor is not precluded
by this paragraph (e) from bringing a claim,
in accordance with the Disputes clause of
this contract, that may arise as the result of
the Government removing or ignoring
authorized markings on data delivered under
this contract.

(f) Omitted or incorrect markings. (1) Data
delivered to the Government without any
restrictive markings shall be deemed to have
been furnished with unlimited rights. The
Government is not liable for the disclosure,
use, or reproduction of such data.

(2) If the unmarked data has not been
disclosed without restriction outside the
Government, the Contractor may request,
within 6 months (or a longer time approved
by the Contracting Officer in writing for good
cause shown) after delivery of the data,
permission to have authorized notices placed
on the data at the Contractor’s expense. The
Contracting Officer may agree to do so if the
Contractor—

(i) Identifies the data to which the omitted
notice is to be applied;

(ii) Demonstrates that the omission of the
notice was inadvertent;

(iii) Establishes that the proposed notice is
authorized; and

(iv) Acknowledges that the Government
has no liability for the disclosure, use, or
reproduction of any data made prior to the
addition of the notice or resulting from the
omission of the notice.

(3) If data has been marked with an
incorrect notice, the Contracting Officer
may—

(i) Permit correction of the notice at the
Contractor’s expense if the Contractor
identifies the data and demonstrates that the
correct notice is authorized; or

(ii) Correct any incorrect notices.

(g) Protection of limited rights data and
restricted computer software.

(1) The CGontractor may withhold from
delivery qualifying limited rights data or
restricted computer software that are not data
identified in paragraphs (b)(1)(i) through (iii)
of this clause. As a condition to this
withholding, the Contractor shall—

(i) Identify the data being withheld; and

(ii) Furnish form, fit, and function data
instead.

(2) Limited rights data that are formatted as
a computer database for delivery to the
Government shall be treated as limited rights
data and not restricted computer software.

(3) [Reserved]

(h) Subcontracting. The Contractor shall
obtain from its subcontractors all data and
rights therein necessary to fulfill the
Contractor’s obligations to the Government
under this contract. If a subcontractor refuses
to accept terms affording the Government
those rights, the Contractor shall promptly
notify the Contracting Officer of the refusal
and shall not proceed with the subcontract
award without authorization in writing from
the Contracting Officer.

(i) Relationship to patents or other rights.
Nothing contained in this clause shall imply
a license to the Government under any patent
or be construed as affecting the scope of any
license or other right otherwise granted to the
Government.

(End of clause)

Alternate I (SEPT 2014). As prescribed in
327.409, substitute the following definition
for “limited rights data” in paragraph (a) of
the basic clause:

Limited rights data means data, other than
computer software, developed at private
expense that embody trade secrets or are
commercial or financial and confidential or
privileged.

Alternate II (SEPT 2014). As prescribed in
327.409, insert the following paragraph (g)(3)
in the basic clause:

(g)(3) Notwithstanding paragraph (g)(1) of
this clause, the contract may identify and
specify the delivery of limited rights data, or
the Contracting Officer may require by
written request the delivery of limited rights
data that has been withheld or would
otherwise be entitled to be withheld. If
delivery of that data is required, the
Contractor shall affix the following “Limited
Rights Notice” to the data and the
Government will treat the data, subject to the
provisions of paragraphs (e) and (f) of this
clause, in accordance with the notice:

Limited Rights Notice (SEPT 2014)

(a) These data are submitted with limited
rights under Government Contract No.
_ (and subcontract , if appropriate).
These data may be reproduced and used by
the Government with the express limitation
that they will not, without written
permission of the Contractor, be used for
purposes of manufacture nor disclosed
outside the Government; except that the
Government may disclose these data outside
the Government for the following purposes,
if any; provided that the Government makes
such disclosure subject to prohibition against
further use and disclosure: [Agencies may list
additional purposes or if none, so state.]

(b) This notice shall be marked on any
reproduction of these data, in whole or in
part.

(End of notice)

Alternate III (SEPT 2014). As prescribed in
327.409, insert the following paragraph (g)(4)
in the basic clause: (g)(4)(i) Notwithstanding
paragraph (g)(1) of this clause, the contract
may identify and specify the delivery of
restricted computer software, or the
Contracting Officer may require by written
request the delivery of restricted computer
software that has been withheld or would
otherwise be entitled to be withheld. If
delivery of that computer software is
required, the Contractor shall affix the
following ‘“‘Restricted Rights Notice” to the
computer software and the Government will
treat the computer software, subject to
paragraphs (e) and (f) of this clause, in
accordance with the notice:

Restricted Rights Notice (SEPT 2014)

(a) This computer software is submitted
with restricted rights under Government
Contract No. ] (and subcontract
_,if appropriate). It may not be used,
reproduced, or disclosed by the Government
except as provided in paragraph (b) of this
notice or as otherwise expressly stated in the
contract.

(b) This computer software may be—

(1) Used or copied for use with the
computer(s) for which it was acquired,
including use at any Government installation
to which the computer(s) may be transferred;

(2) Used or copied for use with a backup
computer if any computer for which it was
acquired is inoperative;

(3) Reproduced for safekeeping (archives)
or backup purposes;

(4) Modified, adapted, or combined with
other computer software, provided that the
modified, adapted, or combined portions of
the derivative software incorporating any of
the delivered, restricted computer software
shall be subject to the same restricted rights;

(5) Disclosed to and reproduced for use by
support service Contractors or their
subcontractors in accordance with
paragraphs (b)(1) through (4) of this notice;
and

(6) Used or copied for use with a
replacement computer.

(c) Notwithstanding the foregoing, if this
computer software is copyrighted computer
software, it is licensed to the Government
with the minimum rights set forth in
paragraph (b) of this notice.

(d) Any other rights or limitations
regarding the use, duplication, or disclosure
of this computer software are to be expressly
stated in, or incorporated in, the contract.

(e) This notice shall be marked on any
reproduction of this computer software, in
whole or in part.

(End of notice)

(ii) Where it is impractical to include the
Restricted Rights Notice on restricted
computer software, the following short-form
notice may be used instead:
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Restricted Rights Notice Short Form (SEPT
2014)

Use, reproduction, or disclosure is subject
to restrictions set forth in Contract No.
~ (and subcontract, if appropriate) with

(name of Contractor and
subcontractor).

(End of notice)

(iii) If restricted computer software is
delivered with the copyright notice of 17
U.S.C. 401, it will be presumed to be licensed
to the Government without disclosure
prohibitions, with the minimum rights set
forth in paragraph (b) of this clause.

Alternate IV (SEPT 2014). As prescribed in
327.409, substitute the following paragraph
(c)(1) for paragraph (c)(1) of the basic clause:

(c) Copyright—(1) Data first produced in
the performance of the contract. Except as
otherwise specifically provided in this
contract, the Contractor may assert copyright
in any data first produced in the performance
of this contract. When asserting copyright,
the Contractor shall affix the applicable
copyright notice of 17 U.S.C. 401 or 402, and
an acknowledgment of Government
sponsorship (including contract number), to
the data when such data are delivered to the
Government, as well as when the data are
published or deposited for registration as a
published work in the U.S. Gopyright Office.
For data other than computer software, the
Contractor grants to the Government, and
others acting on its behalf, a paid-up,
nonexclusive, irrevocable, worldwide license
for all such data to reproduce, prepare
derivative works, distribute copies to the
public, and perform publicly and display
publicly, by or on behalf of the Government.
For computer software, the Contractor grants
to the Government and others acting on its
behalf, a paid-up, nonexclusive, irrevocable,
worldwide license for all such computer
software to reproduce, prepare derivative
works, and perform publicly and display
publicly (but not to distribute copies to the
public), by or on behalf of the Government.

Alternate V (SEPT 2014). As prescribed in
327.409, add the following paragraph (j) to
the basic clause:

(j) The Contractor agrees, except as may be
otherwise specified in this contract for
specific data deliverables listed as not subject
to this paragraph, that the Contracting Officer
may, up to 3 years after acceptance of all
deliverables under this contract, inspect at
the Contractor’s facility any data withheld
pursuant to paragraph (g)(1) of this clause, for
purposes of verifying the Contractor’s

assertion of limited rights or restricted rights
status of the data or for evaluating work
performance. When the Contractor whose
data are to be inspected demonstrates to the
Contracting Officer that there would be a
possible conflict of interest if a particular
representative made the inspection, the
Contracting Officer shall designate an
alternate inspector.

Dated: August 11, 2014.
Angela Billups,
Associate Deputy Assistant Secretary for
Acquisition.
[FR Doc. 201419312 Filed 8-18-14; 8:45 am]
BILLING CODE 4150-24-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—R4-ES-2013-0084;
4500030113]

RIN 1018—-AZ08

Endangered and Threatened Wildlife
and Plants; Endangered Status for the
Florida Leafwing and Bartram’s Scrub-
Hairstreak Butterflies; Correction

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule; correction.

SUMMARY: We, the U.S. Fish and
Wildlife Service, published a final rule
in the Federal Register on August 12,
2014, that determined endangered
species status under the Endangered
Species Act of 1973, as amended (Act),
for the Florida leafwing (Anaea
troglodyta floridalis) and Bartram’s
scrub-hairstreak (Strymon acis
bartrami), two butterflies endemic to
South Florida. In that rule, we made an
error in our amendatory language. With
this document, we correct our error.
DATES: Effective September 11, 2014.
FOR FURTHER INFORMATION CONTACT:
Anissa Craghead, (703) 358—2445.
SUPPLEMENTARY INFORMATION: We
published a final rule in the Federal

Register on August 12, 2014 (79 FR
47222), that determined endangered
species status under the Act (16 U.S.C.
1531 et seq.) for two butterflies: the
Florida leafwing (Anaea troglodyta
floridalis) and Bartram’s scrub-
hairstreak (Strymon acis bartrami). In
the amendatory language of that rule, for
the two butteflies’ entries, we
inadvertently added a “Family” column
to the List of Endangered and
Threatened Wildlife (List) at title 50,
section 17.11(h), of the Code of Federal
Regulations. The List does not have a
“Family” column. In order to have the
two butterflies’ entries set forth
accurately in the List, we are publishing
this correction, which newly and
correctly sets forth the Regulation
Promulgation section of the final we
published at 79 FR 47222 (August 12,
2014).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as follows:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245, unless
otherwise noted.

m 2. Amend § 17.11(h) by adding entries
for “Butterfly, Bartram’s scrub-
hairstreak” and ‘““Butterfly, Florida
leafwing” to the List of Endangered and
Threatened Wildlife in alphabetical
order under INSECTS to read as set
forth below:

§17.11 Endangered and threatened
wildlife.
* * * * *

(h) * ok %
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Species Vertebrate population s :
Historical range where endangered or  Status \l/l\é?gg ﬁ;'gﬁ:tl Sﬁﬁg'sal
Common name Scientific name threatened
INSECTS
Butterfly, Bartram’s Strymon acis bartrami  U.S.A. (FL) ................ NA E 843 17.95(i) NA
scrub-hairstreak.
Butterfly, Florida Anaea troglodyta US.A. (FL) oo NA E 843 17.95(i) NA
leafwing. floridalis.
* * * * * Dated: August 12, 2014.
Anissa Craghead,
Alternate Federal Register Liaison, U.S. Fish
and Wildlife Service.

[FR Doc. 2014-19590 Filed 8-18-14; 8:45 am]
BILLING CODE 4310-55-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 15
[Docket No. FDA-2014-N-1168]

Generic Drug User Fee Amendments of
2012; Public Hearing on Policy
Development; Request for Comments

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notification of public hearing;
request for comments.

SUMMARY: The Food and Drug
Administration (FDA) is announcing a
public hearing to solicit public
comment on certain topics related to
implementation of the Generic Drug
User Fee Amendments of 2012
(GDUFA), and the GDUFA Commitment
Letter that accompanies the legislation.
The public hearing also will provide an
opportunity for public input on future
policy priorities. FDA is seeking
participation in the public hearing and
written comments from all interested
parties, including, but not limited to,
regulated industry, consumers, patients,
caregivers, health care professionals,
and patient groups.

DATES: The public hearing will be held
on September 17, 2014, from 9 a.m. to

5 p.m. The public hearing may be
extended or may end early depending
on the level of public participation.
Submit electronic or written requests to
make oral presentations at the hearing
by September 3, 2014. Electronic or
written comments will be accepted after
the hearing until October 13, 2014.

ADDRESSES: The public hearing will be
held at the College Park Marriott Hotel
and Conference Center, 3501 University
Blvd., East, Hyattsville, MD 20783.
Submit electronic comments to
http://www.regulations.gov. Submit
written comments to the Division of
Dockets Management (HFA—-305), Food
and Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

Identify all comments with the docket
number found in brackets in the
heading of this document.

FOR FURTHER INFORMATION CONTACT:
Shaniece Bowens, Center for Drug
Evaluation and Research, Food and
Drug Administration, 10903 New
Hampshire Ave., Bldg. 75, Rm. 1611,
240-402-7923, email:
shaniece.bowens@fda.hhs.gov; or
Connie Wisner, Center for Drug
Evaluation and Research, Food and
Drug Administration, 10903 New
Hampshire Ave., Bldg. 75, Rm. 1674,
240-402-7946, email: connie.wisner@
fda.hhs.gov.

SUPPLEMENTARY INFORMATION:
I. Background

The Drug Price Competition and
Patent Term Restoration Act of 1984
(Public Law 98-417) (the Hatch-
Waxman Amendments) amended the
Federal Food, Drug, and Cosmetic Act
(the FD&C Act). The Hatch-Waxman
Amendments created section 505(j) of
the FD&C Act (21 U.S.C. 355(j)). Section
505(j) of the FD&C Act established the
abbreviated new drug application
(ANDA) approval pathway, which
allows lower-priced generic versions of
previously approved innovator drugs to
be approved and marketed.

On July 9, 2012, GDUFA was signed
into law by the President to help speed
the delivery of safe and effective generic
drugs to the public and to reduce costs
to industry. Under GDUFA, FDA agreed
to certain obligations as laid out in the
GDUFA Commitment Letter that
accompanies the legislation.? To
support these obligations, FDA is
developing numerous guidance
documents. Thus far, FDA has
developed the following draft guidances
for industry: 2

e ANDA Submissions—Content and
Format of ANDAs

e ANDA Submissions—Refuse to
Receive for Lack of Proper
Justification of Impurity Limits

1See Generic Drug User Fee Act Program
Performance Goals and Procedures (GDUFA
Commitment Letter) for fiscal years 2013 through
2017, available at http://www.fda.gov/downloads/
ForIndustry/UserFees/GenericDrugUserFees/
UCM282505.pdj).

2The draft guidance documents referenced in this
document are available on the FDA Drugs guidance
Web page at http://www.fda.gov/Drugs/
GuidanceComplianceRegulatoryInformation/
Guidances/default.htm.

¢ ANDA Submissions—Amendments
and Easily Correctable Deficiencies
Under GDUFA

e ANDA Submissions—Prior Approval
Supplements Under GDUFA

e Controlled Correspondence Related to
Generic Drug Development

II. Purpose and Scope of the Public
Hearing

A. GDUFA Implementation: Draft
Guidance Documents

The purpose of this public hearing is
to (1) solicit public comment on the five
draft guidance documents described in
section I that FDA has issued to
facilitate implementation of GDUFA and
(2) recommend future policy priorities,
including recommendations for
additional guidance topics to facilitate
GDUFA implementation. We are
soliciting comments from interested
members of the public, including
industry, consumers, patient groups,
caregivers, and health care
professionals, on the following topics
related to GDUFA implementation
guidances:

1. Are there comments on the five
draft guidances described in section I?

2. Are there GDUFA implementation
issues related to the five draft guidances
described in section I that have not been
addressed?

3. What other GDUFA
implementation topics need the
development of guidance?

4. Are there any topics or issues
related to generic drug development
other than those related to GDUFA
implementation that need the
development of guidance?

B. GDUFA Implementation Related to
Generic Drug Exclusivity

Another purpose of this hearing is
also to solicit feedback on issues that
may arise in FDA’s consideration of
180-day exclusivity provided for in
section 505(j)(5)(B)(iv) of the FD&C Act.

Timing of ANDA approval is directly
affected by an applicant’s eligibility for
180-day exclusivity, and thus FDA’s
consideration of any issues related to
180-day exclusivity is a component of
approval actions. FDA decisions
regarding 180-day exclusivity are fact-
specific, and the facts that have the
potential to determine eligibility for
exclusivity may shift up to the time
when an ANDA that is eligible for 180-
day exclusivity, or another ANDA
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referencing the same listed drug, is
ready for approval.

With the enactment of GDUFA, FDA
will take actions on pending
applications consistent with the
timeframes agreed upon in the GDUFA
Commitment Letter. In this hearing, we
are seeking input on possible processes
FDA might introduce under GDUFA for
making determinations on 180-day
exclusivity, as described in the
following questions. When submitting
input on the questions provided in this
document, we encourage commenters to
consider FDA’s statutory and regulatory
authorities, including any restrictions
on FDA'’s authority to disclose certain
information related to unapproved
ANDAs. We are seeking comment on the
following topics:

1. Should FDA’s consideration of
eligibility for 180-day exclusivity for a
specific drug product be a public
process, including consideration of
whether a first applicant has forfeited its
eligibility for exclusivity under section
505(j)(5)(D) of the FD&C Act? If a public
process is advisable, would it be so in
all instances, or is there a subset of
circumstances in which the process
should be public? Also, what
administrative mechanisms would best
facilitate such a process?

2. Legal challenges to FDA’s decisions
on 180-day exclusivity often must be
resolved on an expedited basis which
can be inconvenient for the parties and
the court. What legal or regulatory
mechanisms, if any, are available to
better facilitate FDA’s determination of
and orderly resolution of sponsors’
challenges to 180-day exclusivity
determinations?

3. Are there other topics related to
180-day exclusivity on which you
would like to comment?

4. Are there topics related to 180-day
exclusivity that would benefit from FDA
guidance?

C. GDUFA Implementation and
Potential First Generics

The GDUFA Commitment Letter also
provides that certain ANDAs may be
identified at the date of submission for
expedited review, including ANDAs for
“first generic products for which there
are no blocking patents or exclusivities
on the reference listed drug.” 3
Subsequent to GDUFA’s enactment,
FDA has received numerous individual
stakeholder comments on what should
qualify as a first generic ANDA for the
purposes of expedited review. These
comments reflect a range of options, for
example, from a broad definition that
would prioritize review of all ANDAs

3 GDUFA Commitment Letter, at 15.

for each strength of a Reference Listed
Drug submitted for which there is not
already an approved ANDA at the time
of submission, to a more narrow
definition under which only ANDAs
that contain a paragraph IV certification
and qualify as a “first applicant”” under
section 505(j)(5)(B)(iv)(II)(bb) of the
FD&C Act would be designated as a first
generic eligible for expedited review. In
addition, several stakeholders have
indicated that depending on the criteria
FDA applies, first generic status could
or should change over time based on
other external factors, for example,
withdrawal or rescission of approval of
another applicant’s ANDA, or shifts in
the patent or exclusivity landscape (for
example, an unsuccessful patent
challenge).

In order to meet the goals in the
GDUFA Commitment letter with respect
to expedited ANDA review, we will be
prioritizing ANDA review consistent
with the recently issued Manual of
Policies and Procedures (MAPP) 5240.3
Rev. 1: Prioritization of the Review of
Original ANDAs, Amendments, and
Supplements, and MAPP 5200.4:
Criteria and Procedures for Managing
the Review of Original ANDAs,
Amendments and Supplements.+ In
order to meet the goals of the GDUFA
Commitment Letter related to first
generics in particular, in a manner that
best effectuates the intent of the
negotiators, we are seeking comment on
the following questions:

1. What specific criteria should FDA
apply to identify an ANDA as a first
generic eligible for expedited ANDA
review?

2. Are there other topics related to
first generics eligible for expedited
review on which you would like to
comment?

III. Attendance, Registration, and
Presentations

Attendance is free and on a first-
come, first-served basis. We recommend
that you register early because seating is
limited.

If you wish to attend the hearing and/
or make an oral presentation at the
hearing, please register and/or send a
request for oral presentation by email to
GenericDrugPolicy@fda.hhs.gov by
September 3, 2014. The email should
contain complete contact information
for each attendee, including name, title,
affiliation, address, email address, and
telephone number. Those without email
access may register by contacting
Shaniece Bowens or Connie Wisner by

4 http://www.fda.gov/AboutFDA/CentersOffices/
OfficeofMedicalProductsandTobacco/CDER/
ManualofPoliciesProcedures/.

September 3, 2014 (see FOR FURTHER
INFORMATION CONTACT).

Individuals and organizations with
common interests should consolidate or
coordinate their presentations and
request time for a joint presentation.
FDA will do its best to accommodate
requests to speak and will determine the
amount of time allotted for each oral
presentation, and the approximate time
that each oral presentation is scheduled
to begin. These individuals should
identify the section and the number of
each question they wish to address (see
section II) in their presentation to help
FDA organize the presentations.

FDA will notify registered presenters
of their scheduled presentation times,
and make available an agenda at
http://www.fda.gov/Drugs/NewsEvents/
ucm265628.htm approximately 2 weeks
before the public hearing. Once FDA
notifies registered presenters of their
scheduled times, presenters should
submit an electronic copy of their
presentation to GenericDrugPolicy@
fda.hhs.gov by September 9, 2014.
Persons registered to make an oral
presentation should check in before the
hearing and are encouraged to arrive
early to ensure the designated order of
presentation times.

If you need special accommodations
because of a disability, please contact
Shaniece Bowens or Connie Wisner (see
FOR FURTHER INFORMATION CONTACT) at
least 7 days before the hearing.

IV. Notice of Hearing Under 21 CFR
Part 15

The Commissioner of Food and Drugs
is announcing that the public hearing
will be held in accordance with part 15
(21 CFR part 15). The hearing will be
conducted by a presiding officer, who
will be accompanied by FDA senior
management from the Office of Generic
Drugs and other relevant Agency
components. Under § 15.30(f), the
hearing is informal and the rules of
evidence do not apply. No participant
may interrupt the presentation of
another participant. Only the presiding
officer and panel members may question
any person during or at the conclusion
of each presentation (§ 15.30(e)). Public
hearings under part 15 are subject to
FDA'’s policy and procedures for
electronic media coverage of FDA’s
public administrative proceedings (21
CFR part 10, subpart C) (§ 10.203(a)).
Under § 10.205, representatives of the
electronic media may be permitted,
subject to certain limitations, to
videotape, film, or otherwise record
FDA'’s public administrative
proceedings, including presentations by
participants. The hearing will be
transcribed as stipulated in § 15.30(b).


http://www.fda.gov/AboutFDA/CentersOffices/OfficeofMedicalProductsandTobacco/CDER/ManualofPoliciesProcedures/
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http://www.fda.gov/Drugs/NewsEvents/ucm265628.htm
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(See section VI for more details.) To the
extent that the conditions for the
hearing as described in this document
conflict with any provisions set out in
part 15, this notice acts as a waiver of
those provisions as specified in
§15.30(h).

V. Request for Comments

Regardless of attendance at the public
hearing, interested persons may submit
either electronic comments to http://
www.regulations.gov or written
comments to the Division of Dockets
Management (see ADDRESSES). It is only
necessary to send one set of comments.
Identify comments with the docket
number found in brackets in the
heading of this document. To ensure
consideration, submit comments by (see
DATES). Received comments may be seen
in the Division of Dockets Management
between 9 a.m. and 4 p.m., Monday
through Friday, and will be posted to
the docket at http://
www.regulations.gov.

VI. Transcripts

Please be advised that as soon as a
transcript is available, it will be
accessible at http://
www.regulations.gov. It may be viewed
at the Division of Dockets Management
(see ADDRESSES). A transcript will also
be available in either hard copy or on
CD-ROM, after submission of a
Freedom of Information request. Written
requests are to be sent to the Division
of Freedom of Information (ELEM—
1029), Food and Drug Administration,
12420 Parklawn Dr., Element Bldg.,
Rockville, MD 20857.

Dated: August 14, 2014.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2014—-19632 Filed 8—15-14; 8:45 am|
BILLING CODE 4164-01-P

DEPARTMENT OF THE INTERIOR

Bureau of Ocean Energy Management

30 CFR Parts 550, 551, 556, 581, 582
and 585

[Docket ID: BOEM-2013-0058;
MMAA104000]

RIN 1010-AD83

Risk Management, Financial
Assurance and Loss Prevention

AGENCY: Bureau of Ocean Energy

Management (BOEM), Interior.

ACTION: Advance notice of proposed
rulemaking (ANPR).

SUMMARY: BOEM is seeking comments
and information regarding its effort to
update its regulations and program
oversight for Outer Continental Shelf
(OCS) financial assurance requirements.
When BOEM'’s existing bonding
regulations were originally drafted and
first implemented, the principal risks
associated with OCS leases were non-
payment of rents and royalties,
noncompliance with laws and
regulations, and potential problems due
to bankruptcy. While potentially
significant, such risks were generally
well-known and of limited complexity,
size and scope.

Due to increasingly complex business,
functional, organizational and financial
issues and vast differences in costs
associated with expanded and varied
offshore activities, BOEM has
recognized the need to develop a
comprehensive program to assist in
identifying, prioritizing, and managing
the risks associated with industry
activities on the OCS. BOEM intends to
design and implement a more robust
and comprehensive risk management,
financial assurance and loss prevention
program to address these complex
issues and cost differences associated
with offshore operations. To do so,
BOEM is seeking stakeholder comments
regarding various risk management and
monitoring activities pertaining to
financial risks to taxpayers that may
result from activities on the OCS. This
notice specifically discusses the
bonding and financial assurance
program for BOEM’s offshore oil and gas
program. However, we also welcome the
submission of comments on the
analogous bonding and financial
assurance program for BOEM’s offshore
renewable energy and hard minerals
programs.

BOEM currently requires lessees to
provide performance bonds and/or one
of various alternative forms of financial
assurance to ensure compliance with
the terms and conditions of leases,
Rights-of-Use and Easements (RUEs)
and Pipeline Rights-of-Way (ROWs).
BOEM is seeking comments on who is
best suited to mitigate risks and whether
the correct parties are providing
guarantees and other forms of financial
assurance, as well as whether, or to
what extent, the current forms of
financial assurance are adequate and
appropriate.

Because costs and damages associated
with oil spill financial responsibility
(OSFR) are covered separately in the
regulations, which is the subject of other
proposed rulemakings on BOEM’s
regulatory agenda, BOEM is not
soliciting comments on those

regulations and their associated risk
mitigation measures at this time.

DATES: BOEM will consider all
comments received by midnight of
October 20, 2014. BOEM cannot commit
to considering comments received after
midnight on October 20, 2014.

ADDRESSES: You may submit comments
on this ANPR using the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions on the Web site for
submitting comments. Please use
Regulation Identifier Number (RIN)
1010—-AD83 as an identifier in your
message. See also the ‘“Public Comment
Policy” paragraph under the
SUPPLEMENTARY INFORMATION section
below.

FOR FURTHER INFORMATION CONTACT: For
information regarding BOEM’s
comprehensive risk management,
financial assurance, and loss prevention
program or the major topics of this
ANPR, contact Terry Scholten at
terry.scholten@boem.gov (504—810—
2078) or Donna Dixon at Donna.Dixon@
boem.gov (504—731-1527), or by mail at
1201 Elmwood Park Blvd., GM364D,
New Orleans, LA 70123. For issues
related to the rulemaking process or
timetable, contact Peter Meffert at
peter.meffert@boem.gov (703-787—
1610), or by mail at 381 Elden St.,
Herndon, VA 20170.

SUPPLEMENTARY INFORMATION:

Public Availability of Comments:
Before including your address, phone
number, email address, or other
personal identifying information in your
comments, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you may ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so under Federal law.

Background: BOEM has program
oversight for Outer Continental Shelf
(OCS) financial assurance requirements
set forth in 30 CFR parts 550, 556
(subpart I), 581 (subpart C), 582 (subpart
D), 585 (subpart E), and in §551.7, all
of which are promulgated pursuant to
the Outer Continental Shelf Lands Act
(OCSLA, 43 U.S.C. 1331 et seq.). Section
5(a) of OCSLA authorizes the Secretary
of the Interior to promulgate rules and
regulations necessary to administer the
OCS leasing program, including
regulations concerning financial
assurance. Section 8(p)(6) of OCSLA
requires the Secretary to obtain financial
security for OCS leases, easements and
rights-of-way issued for purposes other


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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than the development and production of
oil and gas.

Within DOI, BOEM is the bureau with
primary authority to manage the
financial risks to the government
associated with the development of
energy and mineral resources on the
OCS. BOEM is in the process of
updating regulations at 30 CFR part 556
to exercise this authority, as well as
other regulations pertaining to financial
assurance mentioned in the Summary
above. BOEM is also reexamining the
assumptions underlying its existing
financial assurance and bonding
program, as well as considering how to
address risks and loss prevention more
comprehensively. BOEM is enhancing
its existing financial assurance and
bonding program by incorporating a risk
management approach to identifying,
defining, quantifying, and treating all of
the commercial, functional,
organizational/business risks facing
entities operating on the OCS in order
to implement loss prevention measures.
BOEM intends to apply this same
approach to evaluating how OCS
business entities can best meet their
financial and contractual obligations.
Such an approach would deal with all
types of risk, such as mitigating
financial risks resulting from fiscal,
commercial and business risks, credit
risk, functional and organizational risks,
and hazard or event risks. Loss
prevention procedures involve all of the
efforts undertaken, including the
regulations, processes, audits and
financial controls, which are designed
to minimize the government’s exposure
to financial risk.

Program and Regulation
Development: BOEM is developing a
comprehensive risk management,
financial assurance, and loss prevention
program to address the financial,
commercial, functional, organizational/
business risks facing entities operating
on the OGS in order to implement loss
prevention measures. BOEM intends to
reduce contingent liabilities, minimize
governmental and taxpayer financial
exposure to financial loss, and provide
a fair, equitable and transparent
approach to risk management that is
understood by stakeholders and assists
in the effective implementation of
appropriate and cost-effective risk
management and loss prevention
techniques.

BOEM is committed to engaging all
interested stakeholders in this
regulatory process. It will coordinate
and consult with other Federal agencies,
including the Bureau of Safety and
Environmental Enforcement (BSEE) and
the Office of Natural Resources Revenue
(ONRR). To facilitate comment

submission, BOEM has identified four
major topics. Each topic includes
questions designed to provide
respondents with a general framework
for commenting. Please note that these
topics and questions are not intended to
be all-inclusive; other comments,
questions, or suggestions of topics, are
encouraged. Note BSEE is also
conducting a separate comprehensive
risk assessment related to safety of
operations on the OCS, which will
include a development and analysis of
decommissioning cost estimates.
Major Topics:

I. Identification of Pertinent Risks/Liabilities
II. Risk Monitoring and Risk Management
[I. Demonstrating Financial Assurance Over

Project Lifecycles
IV. Financial Assurance, Bonding Levels and

Requirements

Topic I: Identification of Pertinent
Risks/Liabilities

Description: BOEM recognizes the
need to develop a comprehensive risk
management, financial assurance and
loss prevention program that can assist
in identifying, prioritizing, and
managing the risks associated with OCS
financial, commercial, functional, and
business activities. Along with
evaluating and assessing the risks
associated with ongoing activities, such
a program would also include, but is not
limited to, evaluating and assessing the
business, fiscal and commercial risks
associated with transfers of ownership
of leases, operating rights, RUEs, ROWs,
and facilities as well as the transfer of
ownership of all forms of interests in
any OCS leases, RUEs, ROWs, and
facilities. Such interests could include
record title interests, operating rights
interests, operating and/or working
interests, economic interests or future
participating or financial interests,
among others.

BOEM is specifically interested in
comments regarding the financial risks
and liabilities associated with aging
offshore infrastructure, deepwater
decommissioning, subsea
decommissioning, pipeline
abandonment, Arctic operations, and
new technologies designed to address
deepwater development or exploration
and/or development of energy or
mineral resources in locations with
unusually adverse conditions. BOEM
also needs to address business risks
associated with the changing
characteristics of entities operating on
the OCS (e.g., smaller companies),
underperformance, non-performance or
default on financial or legal obligations,
and underpayment or non-payment of
rentals and royalties. Finally, BOEM is
seeking information regarding best

practices in managing the financial,
commercial, functional, organizational/
business risks facing entities operating
on the OCS in order to implement loss
prevention measures associated with
catastrophic damage caused by natural
events (e.g., hurricanes, ice floes,
earthquakes), engineering failure, or
other causes. Questions for respondents
regarding identification of pertinent
risks/liabilities:

1. In addition to the examples
provided in this ANPR, are there other
risks (monetary and nonmonetary) that
BOEM should consider in developing its
comprehensive operational risk
management, financial assurance, and
loss prevention program? What are
they? Please describe any other risks
noted.

2. What measures should BOEM
consider to reduce the risk and
magnitude of identified outcomes?

3. What information should BOEM
consider in estimating the appropriate
financial assurance to cover each of the
identified risks?

4. How should BOEM obtain the
information needed to estimate the
appropriate financial assurance to cover
each of the identified risks?

5. What information should BOEM
consider in establishing appropriate
levels and types of financial assurance?

6. How should BOEM obtain the
information needed to establish
appropriate levels and types of financial
assurance associated with each of the
identified risks?

7. How should BOEM evaluate risk
levels and priorities to responsibly
manage current and future liabilities?

8. What information should BOEM
consider in addressing financial
assurance needed to cover catastrophic
damage caused by natural events,
engineering failure, or other causes?

9. Should BOEM require proof of
insurance/financial assurance for
catastrophic events?

Topic II: Risk Monitoring and Risk
Management

Description: BOEM is interested in
understanding and defining the
necessary elements of a comprehensive
operational risk management, financial
assurance, and loss prevention program
and believes that monitoring its
business risk and recognizing necessary
risk transfer strategies are central to this
effort. This effort includes risk
management processes and evaluations
that are systematic, are capable of being
replicated, and that utilize best
practices. In order to improve
communication and better inform
BOEM'’s decision-making processes,
BOEM seeks information regarding its
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risk monitoring and risk management
practices. Questions for respondents
regarding risk monitoring and risk
management:

10. What should BOEM’s risk
management, financial assurance and
loss prevention program include?

11. What measures should BOEM
consider in managing risk transference?
12. How should BOEM monitor an

entity’s financial health in order to
assess the risk to taxpayers? How often
should this be done?

13. How should BOEM monitor an
entity’s organizational strength and any
associated risk to taxpayers?

14. What measures could/should
BOEM use to reduce taxpayer risk (e.g.,
insurance, contractual indemnity
clauses, contractual risk transference
strategies, bonding)?

15. What risk transfer mechanisms
should BOEM consider to mitigate risks
associated with catastrophic events?

16. Given the complex business
arrangements involved in OCS projects,
which operational business partners
should BOEM consider when assessing
and monitoring overall financial risks
(e.g., lessees, operating rights owners,
contractors, subcontractors)?

17. Should BOEM consider using
individualized company-specific or
project-specific risk management,
financial assurance and loss prevention
plans? If so, what should they entail and
should they be optional or required?

18. Should BOEM require prior
approval of all types of assignments
between companies and/or lenders,
including, but not limited to,
assignments of overriding interests,
royalty interests, net profits, production
payments, or other types of lease
interests?

19. Should BOEM monitor and
approve the total percentage of
assignments of rights and obligations
between companies and/or lenders?

20. Even if BOEM does not approve
all transfers of all types of rights and
obligations between companies and/or
lenders, should BOEM require evidence
of all such transfers to be filed with
BOEM in order to maintain an accurate
repository of records of all transfers?

21. To what extent should BOEM
monitor debt obligations?

22. Should BOEM require the
recording and/or approval of all
transfers of purely “economic”
interests?

Topic III: Demonstrating Financial
Assurance Over Project Lifecycles

Description: The 40- to 50-year (or
more) life of some OCS projects injects
further uncertainty in the attempt to
define, manage, and reduce financial

risks. Technological and financial
challenges, which are not evident at the
inception of a project, may arise as time
goes by, and consequently, the amount
of financial assurance needed may vary
over time. In order to deal with ongoing
commercial issues and difficult business
challenges resulting in complex and far-
reaching business impacts, BOEM plans
to implement financial assurance and
loss prevention practices designed to
better define financial metrics, reduce
data collection barriers, and help
prepare and plan for business incidents
that could compound risks to U.S.
taxpayers.

BOEM’s current regulations utilize
bonding as the primary form of financial
assurance. In addition, lessees may
submit the following alternative forms
of security to fulfill financial assurance
requirements: treasury securities and
other types of security instruments
approved by the Regional Director,
lease-specific abandonment accounts,
third-party guarantees, demonstration of
financial strength and reliability,
indemnity obligations, treasury notes,
and trust agreements. BOEM is seeking
information to assist in managing
problems that are difficult to predict
and in creating strategies that reduce
response barriers and foster appropriate
business planning measures.

Questions for respondents regarding
demonstration of financial assurance
over project lifecycles:

23. What criteria demonstrate a
company’s ability to remain financially
viable (i.e., solvent) over the long term?

24. What criteria demonstrate a
company’s ability to pay specific costs
associated with lease obligations on the
OCS (e.g., decommissioning)?

25. In assessing financial assurance,
how should BOEM consider the value of
proved producing reserves (i.e., metrics
and methodologies) in determining the
amount of financial assurance necessary
to protect taxpayer interests?

26. What factors should BOEM
consider in assessing corporate structure
and offshore business performance and
history to help ensure that taxpayers are
protected from liability risks for costs
accrued by offshore operations?

27. How should BOEM consider the
financial and technical qualifications of
a company before the company is
allowed to conduct business on the
0CS?

28. To protect U.S. taxpayers, should
BOEM treat significant financial or legal
changes as events that would require
offshore companies or operators to
provide notice of such events and that
would trigger BOEM’s reassessment of
the companies’ or operators’ existing
financial assurances? If so, what

significant financial or legal changes
should be used?

29. Should BOEM tailor the amounts/
levels and types of financial assurance
requirements for OCS operations on a
case-by-case basis (e.g., by individual
project, individual lease, unit, and/or
company)?

30. Should BOEM consider allowing
companies to set up a decommissioning
trust that is funded from a percentage of
production? If so, would such a trust
apply to a single well or many wells, a
single lease or more than one lease, a
unit, one company, or some
combination of these, or some other
formulation?

31. There are multiple levels of
business entity risk, including: (1) Risk
by type of entity (whether a corporation,
LLC, trust, partnership, etc.),
particularly as new types of entities are
being created whose control may be
exercised from outside the organization;
(2) risk by level of entity (where one
company or entity owns another that
may own a third entity, etc.); (3) risk
created by shared ownership
(particularly of a lease or facility, or
where there are many entities involved
in the ownership of the same interest);
(4) risk created by subdivided interests
in a lease such that different companies
own distinct, severed interests in the
same lease (whether divided by depth or
aliquot or by function or by operating/
non-operating ownership rights); (5)
risks created by asset transfers from one
entity to another or from one
organization’s domestic accounts or
affiliates to some offshore accounts,
operations or affiliates; or (6) other risks
associated with unique or complex
business entities or combinations
thereof. How should BOEM deal with
the complexity of multiple business
entities in assessing financial assurance
and managing taxpayer risk?

32. Should the levels/amounts of
financial assurance and the types of
allowable security demonstrating that
financial assurance (e.g., insurance,
bonds) vary by the type of risk and/or
the project lifecycle? And, if so, how?

33. Termination or cancellation of
leases and/or RUEs may be necessitated
by a lessee’s or operator’s failure to meet
its financial obligations related to
bonding or financial assurance. What
factors do you believe BOEM should
consider before making the
determination that a lessee’s or
operator’s failures with regard to
meeting its financial assurance
obligations are so significant that BOEM
should terminate or cancel a lease or
RUE on that basis?

34. What financial assurance and/or
bonding provisions should be



49030

Federal Register/Vol. 79, No. 160/ Tuesday, August 19, 2014 /Proposed Rules

established and maintained to deal with
the outstanding liabilities that remain
after a lease, RUE or ROW has been
terminated or cancelled? How can these
be administered and enforced if the
affected party has no remaining active
operations on the OCS?

35. BOEM is considering assessing the
financial strength of individual
companies with active operations on the
OCS more than once per year. How
often should BOEM make a
determination of financial strength (e.g.,
monthly, quarterly, semi-annually, etc.)?

36. Overall, how should BOEM use
standard financial metrics, such as net

worth, debt to equity ratio, cash flow,
loss, capitalization, liquidity, etc., to
determine financial assurance (i.e., the
amount/level and/or types of financial
assurance needed)?

37. Besides the Bureau of Safety and
Environmental Enforcement’s (BSEE'’s)
decommissioning cost estimates, and
amounts identified by ONRR for
potential non-payment of financial
obligations, and potential non-
compliance with legal obligations, what
other factors should BOEM consider
when determining the appropriate

amount of supplemental financial
assurance?

Topic IV: Financial Assurance, Bonding
Levels and Requirements

Description: BOEM currently relies
primarily upon surety bonds to provide
basic protection against risks associated
with a lessee’s or operator’s failure to
meet regulatory and lease requirements.
Initial (i.e., general) lease bonds,
required for all leases, are determined
by the level of activity on the lease. This
may take the form of a lease-specific
bond or an area-wide bond:

Lease activity

Lease-specific bond

Area-wide bond amount

No approved operational activity
Exploration Plan ........ccccccevieenns
Development Production Plan ....
ROW

amount
$50,000 $300,000
200,000 1,000,000
500,000 3,000,000
N/A 300,000

(See 30 CFR 556.52-556.59, subpart |, Bonding.)

If these amounts are deemed
insufficient to cover decommissioning
liability and other lease obligations,
BOEM may require additional assurance
in the form of additional (i.e.,
supplemental) bonding or other
additional security. BOEM now may
determine that an additional bond or
supplemental financial assurance is not
necessary for a lease if at least one
record title owner meets the financial
strength and reliability criteria detailed
in the Notice to Lessees and Operators
No. 2008-N07, “Supplemental Bond
Procedures,” available at http://
www.boem.gov/Regulations/Notices-To-
Lessees/Notices-to-Lessees-and-
Operators.aspx. Currently,
approximately 90 percent of leases do
not require an additional bond or
supplemental financial assurance
because at least one record title owner
has been determined to meet these
criteria (i.e., the financial assurance
instrument is self-insurance).
Additional bonding and supplemental
financial assurance practices utilize
decommissioning cost estimates and
analyses provided by the BSEE and also
consider potential underpayment of
rentals and royalties. Questions for
respondents regarding bonding or
supplemental financial assurance levels,
amounts, and requirements:

38. Is BOEM’s two-tiered bonding
structure (i.e., initial bond followed by
additional bond) the best means of
protecting the taxpayers’ interests?

39. If BOEM continues to use bonds,
should BOEM do away with the two-tier
bonding approach, and just require one
bond? Or, should additional bonds be

required in certain circumstances, and if
so, what key criteria should be used to
determine when additional bonding
would, or would not, be necessary?

40. Should BOEM continue to allow
self-insurance for those companies who
demonstrate the 