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Presidential Documents

Title 3—

The President

[FR Doc. 2014-17938
Filed 7-28-14; 8:45 am]
Billing code 4710-10

Memorandum of July 11, 2014

Delegation of Authority Pursuant to Section 4 of the Support
for United States-Republic of Korea Civil Nuclear Coopera-
tion Act

Memorandum for the Secretary of State

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 301 of title 3,
United States Code, I hereby delegate to the Secretary of State the reporting
functions conferred upon the President by section 4 of the Support for
United States-Republic of Korea Civil Nuclear Cooperation Act (Public Law
113-81).

You are authorized and directed to publish this memorandum in the Federal
Register.

THE WHITE HOUSE,
Washington, July 11, 2014
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 300, 315, 335, 410, 537,
and 900

RIN 3206—-AM77

Nondiscrimination Provisions

AGENCY: U.S. Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing a final
rule to update various
nondiscrimination provisions to provide
greater consistency and reflect current
law.

DATES: This final rule is effective July
29, 2014.

FOR FURTHER INFORMATION CONTACT:
Sharon Wong by telephone at (202) 606—
7140; by TTY at 1-800-877-8339; by
fax at (202) 606—6042; or by email at
diversityandinclusion@opm.gov.

SUPPLEMENTARY INFORMATION: On
September 4, 2013, OPM issued
proposed regulations in the Federal
Register (78 FR 54434) to update certain
regulations that contain
nondiscrimination provisions. OPM
conducted a retrospective review of its
regulations, including those with
nondiscrimination provisions, as part of
the Executive Order 13563 directive that
agencies review existing regulations to
determine whether they should be
changed or eliminated. See http://
www.opm.gov/Open/Resources/
RetrospectiveRegReview.pdf.

OPM also chose these regulations for
retrospective review to further respond
to a separate instruction issued by
President Obama in a June 17, 2009,
Memorandum on Federal Benefits and
Nondiscrimination, which directed
OPM to issue guidance to promote
compliance with existing laws that
required Federal workplaces to be free

of discrimination based on non-merit
factors. See 5 U.S.C. 2303(b)(10);
http://www.whitehouse.gov/the-press-
office/memorandum-heads-executive-
departments-and-agencies-federal-
benefits-and-non-discri.

Our review revealed that the
nondiscrimination provisions in certain
regulations were inconsistently worded
or had not been updated to reflect recent
legal developments, including
enactment of the Genetic Information
Nondiscrimination Act of 2008 (GINA),
Pub. L. 110-233, which prohibits
discrimination on the basis of genetic
information (including family medical
history). Accordingly, OPM is issuing
these final regulations to update the
nondiscrimination provisions of certain
regulations to reflect current law and to
make them consistent, to the greatest
extent possible.

Some of the nondiscrimination
provisions reflect statutory prohibitions
on discrimination that arise out of the
civil service laws codified at title 5,
United States Code, and OPM’s
authority to enforce the merit system
principles. Others were promulgated to
reflect the provisions of Title VII of the
Civil Rights Act of 1964, as amended (42
U.S.C. 2000e, et seq.), the Rehabilitation
Act of 1973, as amended (29 U.S.C. 701
et seq.), and the Age Discrimination in
Employment Act of 1967, as amended
(ADEA) (29 U.S.C. 621-634). As a result,
we adopted two formulations of the
nondiscrimination language. For those
grounded in Title VII of the Civil Rights
Act, the Rehabilitation Act, the ADEA,
and the GINA (referred to collectively
here as “civil rights laws”), the
provisions will reflect the statutory
prohibitions of discrimination on the
basis of race, color, religion, sex
(including pregnancy and gender
identity), national origin, age (as defined
by the Age Discrimination in
Employment Act of 1967, as amended),
disability, genetic information
(including family medical history) and
retaliation for exercising rights under
the statutes enumerated above, where
retaliation rights are available. For those
grounded in the civil service laws, the
provisions reflect the statutory
prohibitions of discrimination on those
bases (5 U.S.C. 2302(b)(1)(A)-(D)), as
well as prohibitions of discrimination
on the basis of marital status (5 U.S.C.
2302(b)(1)(E)); political affiliation (id.);
and sexual orientation, labor

organization affiliation or non-
affiliation, status as a parent, or any
other non-merit-based factor (E.O.
13087; E.O. 13152; 5 U.S.C.
2302(b)(10)). It also incorporates
retaliation for exercising rights under
the statutes enumerated above, where
retaliation rights are available. (5 U.S.C.
2302(b)(9)(A)-(B)).

We further concluded that the
nondiscrimination provisions currently
appearing in some regulations were
grounded in other specific legal
authorities and appropriately reflected
the scope of the laws that they are
implementing. Therefore, we did not
propose changes to those provisions.
See 5 CFR part 720 and 5 CFR part 724.

We believe that greater consistency
across our nondiscrimination provisions
will clarify the protections afforded to
individuals and lessen the confusion
that might result from the use of
different language in various provisions.
Also, where appropriate, we updated
the authority citations for the
regulations to reflect a complete list of
the statutory provisions pursuant to
which the regulations are now being
reissued.

As part of the update process, in
reviewing the proposed text for section
300.103(c), we also noticed that the
heading, “Equal employment
opportunity,” was not completely
descriptive of the subparagraph because
it encompassed forms of discrimination
not currently encompassed by the equal
employment opportunity laws.
Accordingly, we have changed this
heading to read “Equal employment
opportunity and prohibited forms of
discrimination.”

OPM received six sets of comments in
response to the proposed changes to the
regulation in 5 CFR parts 300, 315 and
335. Comments on the proposed
changes were received from an
anonymous commenter, a private
citizen (law student), one Federal
agency, a disability advocacy group, a
religious organization, and a coalition of
advocacy groups.

The anonymous commenter requested
to have “gender, particularly trans-
gender” listed as a protected category
and age discrimination claims expanded
to include all ages. With regard to
gender, as noted above, the category
“gender identity” is already included
within the category of “sex (including
pregnancy and gender identity).”
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Accordingly, OPM does not believe any
further action on this comment is
necessary or appropriate. Similarly,
with regard to the commenter’s position
on the scope of age discrimination
claims, OPM lacks the authority to
revise the statutory elements for the
ADEA through this rulemaking process,
and thus declines to adopt that
comment.

The individual commenter focused on
issues related to the addition of “sexual
orientation” as a protected category in
certain provisions. The commenter
stated that he believed the regulations
will result in greater inconsistency
because the references to sexual
orientation were limited to the
administrative arena and do not include
the right to file a civil action in a
Federal court. He also asserted that the
absence of a right to Federal court meant
the regulations were not “current.”

In support of his position, the
commenter cited a 2002 district court
ruling, which held that sexual
orientation claims are not actionable
under Title VII. OPM has considered
this comment but does not agree that the
revised regulations will result in
“greater inconsistency” or that the
changes have not made the regulations
“current.” These regulations seek to
reflect the existing state of the law.
Specifically, under the Civil Service
Reform Act (CSRA), OPM has broad
authority to issue regulations, including
defining what is meant by ‘‘non-merit-
based factors.” Under this authority,
OPM has long held that, when tied to an
actionable Part 300 claim, a claim of
sexual orientation discrimination could
reach the Merit System Protection Board
and possibly, the Federal Circuit.
Therefore, the regulations correctly note
that claims of sexual orientation
discrimination may be brought under
the CSRA. On the other hand, these
regulations seek to reflect, and do not
purport to alter, the existing state of the
law in Federal courts. Consequently, the
regulations do not, and did not intend
to, opine on what kinds of claims may
be viable sex discrimination claims in
Federal courts under Title VIL.

The commenter suggested in the
alternative that OPM add language
explaining what he described as ““the
discrepancy between a [Flederal
employee’s right to administratively
pursue a sexual orientation
discrimination claim and the narrow
judicial review sections of the CSRA,”
either in the regulation or in the OPM
handbook titled “Addressing Sexual
Orientation Discrimination.” See
Comment at page 5. OPM has
considered this comment but declined
to adopt either alternative. These

regulations are not a strategic guide for
litigation; rather, they only restate the
law as it exists today. Accordingly, OPM
declines to add specific information
regarding litigation options for sexual
orientation claims. With respect to
OPM'’s handbook, OPM notes this
document has been rendered out of date
as a result of significant developments
that have occurred since its original
publication in 2008, including most
significantly the Supreme Court’s
decision invalidating Section 3 of the
Defense of Marriage Act (DOMA). As a
result, this handbook has been taken
down from OPM’s Web site for an
assessment of whether the document
can merely be updated or whether a
new publication is appropriate.

The commenter also requested that
OPM either define the term “sexual
orientation” or add a parenthetical to
make the meaning clearer, similar to
parentheticals added to other bases
under Title VII. The commenter
believed such definitions were needed
in order for the provisions to truly
reflect what he defines as “current law.”
The religious organization also raised a
concern that “sexual orientation” was
not defined. OPM considered these
comments but declines to adopt them.
The parentheticals for the Title VII
categories were included only for
clarification and for consistency across
the regulations with nondiscrimination
provisions. Although both commenters
suggest that the “meaning” of sexual
orientation is not unified, the existing
case law demonstrates that the term
“sexual orientation” is generally
understood in the context of
nondiscrimination jurisprudence, and
thus not in need of further definition or
clarification in these regulations.

The individual commenter, the
agency, and the disability advocacy
organization questioned why certain
bases were missing from the list of
protected bases in certain provisions
within Part 300, Employment Practices.
In particular, each commenter noted the
difference between 5 CFR 300.104
(Appeals, Grievances and Complaints;
complaints and grievance to an agency)
as compared to 5 CFR 300.103 (Basic
requirements; equal employment
opportunity). The commenter
recognized these two provisions were
grounded in different authorities but
suggested that sexual orientation should
be added to section 300.104(c)(1)? to

1The commenter actually cited “section
300.103(c)(1),” but OPM believes this is a
typographic error because this same sentence
referenced the right to file a complaint, which is
consistent with language in “section 300.104(c)(1).”
Moreover, the term “sexual orientation” is already
included in section 300.103(c).

allow for a complaint alleging sexual
orientation discrimination within an
agency. OPM has considered but
declines to accept this suggestion.
Section 300.103(c), one of the three
foundations for raising an employment
practice claim, identifies the statutory
categories of discrimination under the
civil rights laws and prohibited
personnel practices under the merit
system principles for which one can
seek redress. Section 300.104(c),
however, is an internal agency
administrative complaints process that
was created by regulation in order to
give another, although more limited,
avenue for redress to employees. Given
the more limited authority for an action
under section 300.104(c), OPM initially
decided that it was more appropriate to
simply update the language within the
provision, including changing an
obsolete procedural citation, but not add
any additional bases for a claim. Upon
further review, however, OPM believes
it is appropriate to further update the
language in this provision to include the
same formulation for Title VII claims
found in 300.103(c) for consistency.
Therefore, the parenthetical (including
pregnancy and gender identity) has been
added to the category ““sex,” and
“disability,” “genetic information
(including family medical history),” and
“retaliation”” have been added as
separate categories.

The agency specifically questioned
why ‘““disability,” “genetic information,”
and ‘“‘retaliation” were not included in
the list of protected bases in section
300.104(c)(1) as well as why “genetic
information” and “retaliation” were not
included in section 315.806(d) (Appeal
rights to the Merit System Protection
Board [MSPB]). As noted above, upon
further review, OPM has decided to
further update section 300.104(c)(1) to
reflect the same formulation for claims
under the civil rights laws already
found in section 300.103(c). So
“disability,” “genetic information
(including family medical history),” and
“retaliation” have now been added as
separate categories.

Further, while considering the agency
comments, OPM identified an error in
the final sentence of section
300.104(c)(1). Specifically, the sentence
refers to “EEO and grievance
procedures.” The grievance procedures,
however, are already referenced in
section 300.104(c)(2). Therefore, OPM
removed the duplicative reference to
“grievance” from the last sentence in
section 300.104(c)(1).

In section 315.806(d) of Part 315,
OPM addresses probationary employees.
Longstanding Civil Service Commission
and OPM regulations, now at 5 CFR
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315.806(d), limit probationers’ access to
the MSPB to appeals based on
discrimination claims based on marital
status or partisan political reasons. The
regulations permitted appellants to
append allegations of other types of
discrimination that were then enshrined
in statute when an employee raised a
marital status or partisan political
reason allegation.

Consistent with the purpose of these
regulations—to “update various
nondiscrimination provisions” in Title
5 of the Code of Federal Regulations—
OPM proposed to retain the current
content of the regulation, but change
“handicapping condition” to
“disability.” In keeping with our
objective of conforming the regulation to
accurately reflect the current state of the
law, we also added the parenthetical
“(including pregnancy and gender
identity)” to the word “sex.” The
separate grounds of “‘genetic
information (including family medical
history)” and “retaliation’” have not
been added, however, because those
categories would create new rights,
which is outside the scope of this
rulemaking process.

The disability advocacy organization
supported OPM’s proposal to add
disability and genetic information to the
non-discrimination provisions in
sections 300.102, 300.103, and 335.103.
Similar to the agency, however, the
organization also thought ““disability”
and “‘genetic information’” should be
added to the list of claims actionable
under the agency administrative process
in section 300.104(c). For the reasons
discussed above, OPM agrees with this
view and has added ““disability’”” and
“genetic information (including family
medical history).”

The disability advocacy organization
also asked that OPM ““clarify in the final
regulations that the Uniform Guidelines
on Employee Selection Procedures
(UGESP) does not apply to complaints
of discrimination based on disability” in
light of statements from the EEOC
related to UGESP. OPM considered this
comment and agrees that clarification is
needed. On its face, UGESP states that
it applies to employment selection
procedures with an adverse impact on
members of a race, color, religion, sex,
or national origin group. Therefore,
section 300.103(c) is further revised to
make it clear that while the categories
of claims in this regulation have been
updated to reflect current law, to the
extent possible, OPM did not intend to
expand the scope of the UGESP.

The disability advocacy group’s final
comment asked OPM to revise 5 CFR
300.103(b) (Relevance), a different
provision of the employment practice

claims regulations. This provision was
not part of this update process;
therefore, this comment is outside of the
scope of this rulemaking and will not
receive any further consideration,
beyond acknowledging receipt.

The religious organization questioned
the inclusion of “gender identity”” and
“sexual orientation” to categories to
prevent Federal workplace
discrimination. First, the organization
stated the inclusion of “gender identity”
was not authorized by statute and the
term is ambiguous and not defined in
the regulations. OPM has considered
these comments but disagrees that the
category of “gender identity” is not
authorized or that the term is not
sufficiently defined. OPM notes that
since 2012, the Equal Employment
Opportunity Commission (EEOC) has
recognized, in case law, that a gender
identity claim is a form of
discrimination on the basis of sex under
Title VII. See Macy v. Holder, No.
0120120821, 2012 WL 1435995 *2
(EEOC, Apr. 20, 2012). Operative law is
defined not only by the literal terms of
statute and regulation but also by case
law developed by the agency upon
which authority to resolve claims is
conferred and any Federal courts with
jurisdiction to consider such claims.
Although the organization cited several
cases that, in its view, supported its
position regarding the viability of
gender identity claims under Title VII,
the position outlined by the EEOC in its
2012 Macy decision is the operative
precedent with respect to how such
claims will be handled through the
Federal sector EEO process, which was
our focus in drafting this language. In
addition, as a substantive matter, two
recent Federal court decisions,
including one involving the Federal
sector, have recognized the viability of
such claims, see Schroer v. Billington,
577 F. Supp. 2d 293 (D.D.C. 2008);
Finkle v. Howard Co., _F. Supp. 2d _
_,2014 WL 1396386, at *8 (D. Md. Apr.
10, 2014). Moreover, several Federal
courts have allowed gender identity
discrimination claims to proceed as
allegations of sex stereotyping under
Title VII or section 1983, see, e.g., Glenn
v. Brumby, 663 F.3d 1312, 1316 (11th
Cir. 2011); Barnes v. City of Cincinnati,
401 F.3d 729 (6th Cir. 2005). The
existing case law demonstrates that the
term “‘gender identity” is generally
understood in the context of
nondiscrimination jurisprudence, and
thus not in need of further definition or
clarification in these regulations.

The organization also stated that if the
“gender identity” claim remained in the
regulations, then there was no need for
a bill such as “Employment Non-

Discrimination Act” (ENDA) and that
such inclusion “would have an adverse
impact on the rights of other
employees.” See Comment at page 4. It
made a similar comment about the
negative impact of the “sexual
orientation” category on the rights of
other employees. OPM has considered
but disagrees with these comments.
Pending legislative actions, such as
ENDA, are outside of the scope of this
rulemaking, but OPM notes that the
possibility of future legislation is not a
basis for declining to act. See Pension
Ben. Guar. Corp. v. LTV Corp, 496 U.S.
633, 650 (1990) (““Subsequent legislative
history is a hazardous basis for inferring
the intent of an earlier Congress. It is a
particularly dangerous ground on which
to rest an interpretation of a prior statute
when it concerns, as it does here, a
proposal that does not become law.”)
(internal quotations and citations
omitted). Moreover, even if passed,
ENDA would not be limited to the
Federal workforce, so would not be
redundant to these regulations.

With regard to the rights of other
employees, OPM notes it is already
unlawful to discriminate against Federal
employees or applicants for Federal
employment on the basis of factors not
related to job performance. 5 U.S.C.
2302(b)(10). The inclusion in these
regulations of “‘gender identity’” and
“sexual orientation” did not change that
longstanding prohibition. On the other
hand, the suggestion that OPM simply
incorporate the existing statutory
language for 5 U.S.C. 2302(b)(10) is
inconsistent with the purpose of this
rulemaking process, which is to reduce
the likelihood of confusion and
inconsistent application. So OPM
declines to adopt that suggestion.

Lastly the organization asserts that
inclusion of “gender identity”’ and
“sexual orientation” as part of a list of
protected classes, along with other
classes such as race, unfairly equates
religious or moral opposition to claims
of gender identity or sexual orientation
with racial bigotry. OPM does not make
such a moral equivalence assertion and
does not believe the regulations, as
written, inherently lead to such
comparisons. Therefore, OPM does not
believe this concern is a basis for
removing the category of “gender
identity” or “sexual orientation” from
the nondiscrimination regulations.

The coalition of advocacy groups
agreed with the changes in the
regulations that added the parenthetical
to “sex” so that it now reads “‘sex
(including pregnancy and gender
identity)” under the formulation for
categories under Title VII. The coalition
also asked that OPM further revise the
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Title VII categories to include sexual
orientation. As OPM noted previously,
the purpose of this rulemaking is to note
that claims of discrimination based
upon factors not related to job
performance, such as sexual orientation,
may be brought under CSRA, the
regulations do not, and did not intend
at this time, to specifically address Title
VIL

The coalition also requested that OPM
take additional actions to work with
other agencies to update their EEO
policies and update existing guidance
related to transgender employees. These
requests are outside of the scope of this
rulemaking process but OPM notes that
it plans to assess all of the OPM
published materials in this area to
determine whether new or updated
publications are appropriate.

Executive Order 13563 and Executive
Order 12866

The Office of Management and Budget
has reviewed this rule in accordance
with E.O. 13563 and 12866.

Regulatory Flexibility Act

I certify that these regulations would
not have a significant economic impact
on a substantial number of small entities
because they would apply only to
Federal agencies and employees.

List of Subjects in 5 CFR Parts 300, 315,
335, 410, 537, and 900

Administrative practice and
procedure, Equal employment
opportunity, Government employees,
Individuals with disabilities,
Intergovernmental relations.

U.S. Office of Personnel Management.
Katherine Archuleta,
Director.

Accordingly, OPM amends title 5,
Code of Federal Regulations, as follows:

PART 300—EMPLOYMENT (GENERAL)

m 1. Revise the authority citation for 5
CFR part 300 to read as follows:

Authority: 5 U.S.C. 552, 2301, 2302, 3301,
and 3302; E.O. 10577, 3 CFR 1954-1958
Comp., page 218, unless otherwise noted.
Secs. 300.101 through 300.104 also issued
under 5 U.S.C. 7201, 7204, and 7701; E.O.
11478, 3 CFR 1966—-1970 Comp., page 803,
E.O. 13087; and E.O. 13152. Secs. 300.401
through 300.408 also issued under 5 U.S.C.
1302(c). Secs. 300.501 through 300.507 also
issued under 5 U.S.C. 1103(a)(5). Sec.
300.603 also issued under 5 U.S.C. 1104.

m 2. Revise § 300.102(c) to read as
follows:

§300.102 Policy.
* * * * *

(c) Be developed and used without
discrimination on the basis of race,

color, religion, sex (including pregnancy
and gender identity), national origin,
age (as defined by the Age
Discrimination in Employment Act of
1967, as amended), disability, genetic
information (including family medical
history), marital status, political
affiliation, sexual orientation, labor
organization affiliation or nonaffiliation,
status as a parent, or any other non-
merit-based factor, or retaliation for
exercising rights with respect to the
categories enumerated above, where
retaliation rights are available.

* * * * *

m 3. Revise §300.103(c) to read as
follows:

§300.103 Basic requirements.
* * * * *

(c) Equal employment opportunity
and prohibited forms of discrimination.
An employment practice must not
discriminate on the basis of race, color,
religion, sex (including pregnancy and
gender identity), national origin, age (as
defined by the Age Discrimination in
Employment Act of 1967, as amended),
disability, genetic information
(including family medical history),
marital status, political affiliation,
sexual orientation, labor organization
affiliation or nonaffiliation, status as a
parent, or any other non-merit-based
factor, or retaliation for exercising rights
with respect to the categories
enumerated above, where retaliation
rights are available. Employee selection
procedures shall meet the standards
established by the “Uniform Guidelines
on Employee Selection Procedures,”
where applicable.

m 4. Revise § 300.104(c)(1) to read as
follows:

§300.104 Appeals, grievances and
complaints.
* * * * *

(c) Complaints and grievances to an
agency. (1) A candidate may file a
complaint with an agency when he or
she believes that an employment
practice that was applied to him or her
and that is administered by the agency
discriminates against him or her on the
basis of race, color, religion, sex
(including pregnancy and gender
identity), national origin, age (as defined
by the Age Discrimination in
Employment Act of 1967, as amended),
disability, genetic information
(including family medical history), or
retaliation for exercising rights with
respect to the categories enumerated
above, where retaliation rights are
available. The complaint must be filed
and processed in accordance with the

agency EEO procedures, as appropriate.
* * * * *

PART 315—CAREER AND CAREER-
CONDITIONAL EMPLOYMENT

m 5. Revise the authority citation for part
315 to read as follows:

Authority: 5 U.S.C. 1302, 2301, 2302,
3301, and 3302; E.O. 10577, 3 CFR, 1954—
1958 Comp. p. 218, unless otherwise noted;
and E.O. 13162. Secs. 315.601 and 315.609
also issued under 22 U.S.C. 3651 and 3652.
Secs. 315.602 and 315.604 also issued under
5 U.S.C. 1104. Sec. 315.603 also issued under
5 U.S.C. 8151. Sec. 315.605 also issued under
E.O. 12034, 3 CFR, 1978 Comp. p.111. Sec.
315.606 also issued under E.O. 11219, 3 CFR,
1964-1965 Comp. p. 303. Sec. 315.607 also
issued under 22 U.S.C. 2506. Sec. 315.608
also issued under E.O. 12721, 3 CFR, 1990
Comp. p. 293. Sec. 315.610 also issued under
5 U.S.C. 3304(c). Sec. 315.611 also issued
under 5 U.S.C. 3304(f). Sec. 315.612 also
issued under E.O. 13473. Sec. 315.708 also
issued under E.0.13318, 3 CFR, 2004 Comp.
p. 265. Sec. 315.710 also issued under E.O.
12596, 3 CFR, 1987 Comp. p. 229. Subpart I
also issued under 5 U.S. C. 3321, E.O. 12107,
3 CFR, 1978 Comp. p. 264.

m 6. Revise § 315.806(d) to read as
follows:

§315.806 Appeal rights to the Merit
Systems Protection Board.
* * * * *

(d) An employee may appeal to the
Board under this section a termination
that the employee alleges was based on
discrimination because of race, color,
religion, sex (including pregnancy and
gender identity), national origin, age (as
defined by the Age Discrimination in
Employment Act of 1967, as amended),
or disability. An appeal alleging a
discriminatory termination may be filed
under this subsection only if such
discrimination is raised in addition to
one of the issues stated in paragraph (b)
or (c) of this section.

PART 335—PROMOTION AND
INTERNAL PLACEMENT

m 7. Revise the authority citation for 5
CFR part 335 to read as follows:

Authority: 5 U.S.C. 2301, 2302, 3301,
3302, 3330; E.O. 10577, E.O. 11478, 3 CFR
1966—-1970 Comp., page 803, unless
otherwise noted, E.O. 13087; and E.O. 13152,
3 GFR 1954-58 Comp., p. 218; 5 U.S.C.
3304(f), and Pub. L. 106-117.

m 8. Revise § 335.103(b)(1) to read as
follows:

§335.103 Agency promotion programs.
* * * * *

(b) Merit promotion requirements—(1)
Requirement 1. Each agency must
establish procedures for promoting
employees that are based on merit and
are available in writing to candidates.
Agencies must list appropriate
exceptions, including those required by
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law or regulation, as specified in
paragraph (c) of this section. Actions
under a promotion plan—whether
identification, qualification, evaluation,
or selection of candidates—must be
made without regard to race, color,
religion, sex (including pregnancy and
gender identity), national origin, age (as
defined by the Age Discrimination in
Employment Act of 1967, as amended),
disability, genetic information
(including family medical history),
marital status, political affiliation,
sexual orientation, labor organization
affiliation or nonaffiliation, status as a
parent, or any other non-merit-based
factor, unless specifically designated by
statute as a factor that must be taken
into consideration when awarding such
benefits, or retaliation for exercising
rights with respect to the categories
enumerated above, where retaliation
rights are available, and must be based

solely on job-related criteria.
* * * * *

PART 410—TRAINING

m 9. Revise the authority citation for 5
CFR part 410 to read as follows:

Authority: 5 U.S.C. 1103(c), 2301, 2302,
4101, et seq.; E.O. 11348, 3 CFR, 1967 Comp.,
p. 275, E.O. 11478, 3 CFR 1966—-1970 Comp.,
page 803, unless otherwise noted, E.O.
13087; and E.O. 13152.

m 10. Revise §410.302(a)(1) to read as
follows:

§410.302 Responsibility of the head of an
agency.

(a) Specific responsibilities. (1) The
head of each agency must prescribe
procedures as are necessary to ensure
that the selection of employees for
training is made without regard to race,
color, religion, sex (including pregnancy
and gender identity), national origin,
age (as defined by the Age
Discrimination in Employment Act of
1967, as amended), disability, genetic
information (including family medical
history), marital status, political
affiliation, sexual orientation, labor
organization affiliation or nonaffiliation,
status as parent, or any other non-merit-
based factor, unless specifically
designated by statute as a factor that
must be taken into consideration when
awarding such benefits, or retaliation for
exercising rights with respect to the
categories enumerated above, where
retaliation rights are available, and with
proper regard for their privacy and
constitutional rights as provided by
merit system principles set forth in 5
U.S.C. 2301(b)(2).

* * * * *

PART 537—REPAYMENT OF STUDENT
LOANS

m 11. Revise the authority citation for 5
CFR part 537 to read as follows:

Authority: 5 U.S.C. 2301, 2302, and
5379(g); E.O. 11478, 3 CFR 1966—-1970
Comp., page 803, unless otherwise noted,
E.O. 13087; and E.O. 13152.

m 12. Revise §537.105(d) to read as
follows:

§537.105 Criteria for payment.

* * * * *

(d) Selection. When selecting
employees (or job candidates) to receive
student loan repayment benefits,
agencies must ensure that benefits are
awarded without regard to race, color,
religion, sex (including pregnancy and
gender identity), national origin, age (as
defined by the Age Discrimination in
Employment Act of 1967, as amended),
disability, genetic information
(including family medical history),
marital status, political affiliation,
sexual orientation, labor affiliation or
nonaffiliation, status as a parent, or any
other non-merit-based factor, unless
specifically designated by statute as a
factor that must be taken into
consideration when awarding such
benefits, or retaliation for exercising
rights with respect to the categories
enumerated above, where retaliation
rights are available.

PART 900—INTERGOVERNMENTAL
PERSONNEL ACT PROGRAMS

Subpart F—Standards for a Merit
System of Personnel Administration

m 13. Revise the authority citation for 5
CFR part 900, subpart F, to read as
follows:

Authority: 42 U.S.C. 4728, 4763; E.O.
11589, 3 CFR part 557 (1971-75
Compilation); 5 U.S.C. 2301, 2302, E.O.
11478, 3 CFR 1966—-1970 Comp., page 803,
unless otherwise noted, E.O. 13087; and E.O.
13152.

m 14. Revise § 900.603(e) to read as
follows:

§900.603 Standards for a merit system of
personnel administration.
* * * * *

(e) Assuring fair treatment of
applicants and employees in all aspects
of personnel administration without
regard to race, color, religion, sex
(including pregnancy and gender
identity), national origin, age (as defined
by the Age Discrimination in
Employment Act of 1967, as amended),
disability, genetic information
(including family medical history),
marital status, political affiliation,

sexual orientation, status as parent,
labor organization affiliation or
nonaffiliation in accordance with
chapter 71 of title V, or any other non-
merit-based factor, or retaliation for
exercising rights with respect to the
categories enumerated above, where
retaliation rights are available, and with
proper regard for their privacy and
constitutional rights as citizens. This
“fair treatment” principle includes
compliance with the Federal equal
employment opportunity and
nondiscrimination laws.

* * * * *

[FR Doc. 201417802 Filed 7-25-14; 8:45 am]
BILLING CODE 6320-B2-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 77
[Docket No. APHIS-2014-0027]

Approved Tests for Bovine
Tuberculosis in Cervids

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
regulations regarding official
tuberculosis tests for captive cervids to
remove the CervidTB Stat-Pak® as an
official bovine tuberculosis test for the
following species of captive cervids:
Elk, red deer, white-tailed deer, fallow
deer, and reindeer. We are also
amending the regulations to specify that
the Dual Path Platform (DPP)® test,
which was previously a supplemental
test to be used in conjunction with the
CervidTB Stat-Pak®, is now considered
a primary test, as well. We are taking
this action because the CervidTB Stat-
Pak® is no longer being produced, and
because we have determined that the
DPP® test can reliably be used as a
primary test for bovine tuberculosis in
certain species of captive cervids. This
action is necessary on an immediate
basis so that the regulations do not
continue to authorize usage of a
discontinued test, yet still provide
regulated entities with options in order
to meet the testing requirements for
captive cervids within the regulations.
DATES: This interim rule is effective July
29, 2014. We will consider all
comments that we receive on or before
September 29, 2014.

ADDRESSES: You may submit comments
by either of the following methods:
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e Federal eRulemaking Portal: Go to:
http://www.regulations.gov/
#!docketDetail;D=APHIS-2014-0027.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2014-0027, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2014-0027 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: Dr.
Owen Henderson, Senior Staff Cervid
Tuberculosis Disease Specialist, Cervid
Health Program, Sheep, Goat, Cervid,
and Equine Health Center, Surveillance,
Preparedness, and Response Services,
VS, APHIS, 2150 Centre Avenue,
Building B-3-123, Fort Collins, CO
80526—8117; (970) 494-7317.
SUPPLEMENTARY INFORMATION:

Background

Bovine tuberculosis is a contagious
and infectious granulomatous disease
caused by the bacterium Mycobacterium
bovis. Although commonly defined as a
chronic debilitating disease, bovine
tuberculosis can occasionally assume an
acute, rapidly progressive course. While
any body tissue can be affected, lesions
are most frequently observed in the
lymph nodes, lungs, intestines, liver,
spleen, pleura, and peritoneum.
Although cattle are considered to be the
true hosts of M. bovis, the disease has
been reported in several other species of
livestock, most notably bison and
captive cervids. There have also been
instances of infection in other domestic
and nondomestic animals, as well as in
humans.

Through the National Cooperative
State/Federal Bovine Tuberculosis
Eradication Program, the Animal and
Plant Health Inspection Service (APHIS)
of the United States Department of
Agriculture (USDA) works cooperatively
with the Nation’s livestock industry and
State animal health agencies to eradicate
bovine tuberculosis from domestic
livestock in the United States and
prevent its recurrence.

Federal regulations implementing this
program are contained in 9 CFR part 77,
“Tuberculosis” (referred to below as the

regulations) and in the “Uniform
Methods and Rules—Bovine
Tuberculosis Eradication,” which is
incorporated by reference within the
regulations. The regulations restrict the
interstate movement of cattle, bison, and
captive cervids to prevent the spread of
bovine tuberculosis. Subpart C of the
regulations (§§ 77.20 to 77.41, referred
to below as the captive cervid
regulations) addresses captive cervids.

Currently, in the captive cervid
regulations, there are several instances
in which we require captive cervids to
be tested with an official tuberculosis
test. For example, in § 77.35, in order for
a herd of captive cervids to be
recognized as accredited, all cervids in
the herd must have tested negative to at
least two consecutive official
tuberculosis tests, conducted at 9 to 15
month intervals, with certain, limited
exceptions.

In § 77.20 of the captive cervid
regulations, prior to issuance of this
interim rule, the definition of official
tuberculosis test listed the following as
official tests for bovine tuberculosis in
captive cervids:

e The single cervical tuberculin (SCT)
test, a primary test.

e The comparative cervical tuberculin
test (CCT) test, a supplemental test.

e The CervidTB Stat-Pak® test, a
primary test.

e The Dual Path Platform (DPP®) test,
a supplemental test.

We specified that the SCT and CCT
tests were official tuberculosis tests for
all species of captive cervids in a final
rule published in the Federal Register
on December 31, 1998 (63 FR 72104—
72129, Docket No. 92—-076—-2). We added
the CervidTB Stat-Pak® and DPP® tests
as official tuberculosis tests for captive
elk, red deer, white-tailed deer, fallow
deer, and reindeer in an interim rule?
published in the Federal Register on
January 9, 2013 (78 FR 1718-1723,
Docket No. APHIS-2012-0087).

We solicited comments concerning
the interim rule for 60 days ending
March 11, 2013. We received 11
comments by that date. They were from
captive cervid producers, an
organization representing captive cervid
producers within the United States, and
an organization representing
veterinarians within the United States.
All commenters supported the rule.

Since the interim rule was published,
however, production of the CervidTB
Stat-Pak® has been discontinued. For
this reason, in this interim rule, we are

1To view the interim rule, its supporting
documents, or the comments that we received, go
to http://www.regulations.gov/
#!docketDetail;D=APHIS-2012-0087.

amending the captive cervid regulations
to remove the CervidTB Stat-Pak® from
the list of official tuberculosis tests.

When we were informed that the
CervidTB Stat-Pak® test would be
discontinued, we began to evaluate the
possible use of the DPP® test as a
primary test, with the intent of
determining whether the DPP® test
could be used in lieu of the CervidTB
Stat-Pak® test once the latter ceased to
be produced. We have determined that
it can be used in such a manner.
Accordingly, this rule also amends the
captive cervid regulations to establish a
testing protocol in which the DPP® test
is used as both a primary and
supplemental test for bovine
tuberculosis in elk, red deer, white-
tailed deer, fallow deer, and reindeer.
Below, we discuss the changes we are
making to the captive cervid
regulations, by section.

Definitions (§ 77.20)

As we mentioned previously, prior to
issuance of this interim rule, the
definition of official tuberculosis test in
§ 77.20 listed the CervidTB StatPak® as
an official tuberculosis test. We are
amending the definition of official
tuberculosis test to remove the CervidTB
StatPak® from the official tuberculosis
tests listed in the definition.

Section 77.20 also provides
definitions of each official tuberculosis
test. We are removing the definition of
CervidTB Stat-Pak®.

The definition of designated
accredited veterinarian in § 77.20 had
stated that, among other things, a
designated accredited veterinarian is an
accredited veterinarian who is trained
and approved to draw the blood
samples needed for the CervidTB Stat-
Pak® and DPP® test. (Both tests are
serological.) We are amending the
definition of designated accredited
veterinarian to remove reference to the
CervidTB Stat-Pak® test.

Testing Procedures for Tuberculosis in
Captive Cervids (§ 77.33)

Section 77.33 of the captive cervid
regulations specifies, among other
things, who may administer official
tuberculosis tests, which diagnostic
laboratories have been approved by
APHIS, the reporting requirements for
each test, and how the tests will be
interpreted. We are removing references
to the CervidTB Stat-Pak® test from this
section. We are also updating the Web
addresses provided in paragraph (d)(2)
of the section in light of a recent
redesign of APHIS’ Web site, and
replacing a reference to “local area VS
offices” in the same paragraph with the


http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0027
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0027
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0027
http://www.regulations.gov/#!docketDetail;D=APHIS-2012-0087
http://www.regulations.gov/#!docketDetail;D=APHIS-2012-0087
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0027
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0027

Federal Register/Vol.

79, No. 145/ Tuesday, July 29, 2014/Rules and Regulations

43925

term ‘“‘District offices,” which reflects
current Agency terminology.

Official Tuberculosis Tests (§ 77.34)

As we mentioned previously, § 77.34
of the captive cervid regulations
contains requirements regarding the
sequence in which official tuberculosis
tests should be administered and the
manner in which test results should be
interpreted for purposes of the captive
cervid regulations. Requirements
regarding primary tests for tuberculosis
are contained in paragraph (a) of
§ 77.34; requirements for supplemental
tests in paragraph (b). We are amending
paragraph (a) of § 77.34 to reflect the
fact that the CervidTB Stat-Pak® test is
discontinued, and the DPP® test may
now be used as a primary test.

As amended, paragraph (a) of § 77.34
specifies that the DPP® test is a primary
test that may be used in individual
captive elk, red deer, white-tailed deer,
fallow deer, and reindeer, and in herds
of these species that are of unknown
tuberculous status. It further specifies
that, with limited exceptions, each
captive cervid that has non-negative test
results to this initial DPP® test will be
classified as a suspect and retested with
the DPP® test no sooner than 30 days;

a captive cervid that has non-negative
test results to the DPP® test must not be
retested using the SCT or CCT test. (We
are also amending the paragraph to
specify that the each captive cervid that
responds to the SCT test must not be
retested with the DPP® test.) Finally, it
allows the DPP® test to be used in
affected herds of captive elk, red deer,
white-tailed deer, fallow deer, and
reindeer, and in herds of these species
that have received captive cervids from
an affected herd; in such instances, each
captive cervid that has non-negative test
results to the DPP® test will be
classified as a reactor, unless APHIS
determines that the captive cervid
should be classified as a suspect
because of possible exposure to a
tuberculous animal.

With minor changes, these
requirements for the use of the DPP®
test as a primary test mirror the
requirements that had previously been
in paragraph (a) of § 77.34 regarding use
of the CervidTB Stat-Pak® test as a
primary test. Most of the changes are
editorial; one, which removes a
reference to designated tuberculosis
epidemiologists, reflects an
organizational restructuring in APHIS
and is discussed in greater detail later
in this document.

We are specifying that most captive
cervids that have non-negative test
results to the initial DPP® test must be
classified as suspects and retested no

sooner than 30 days later using the
DPP® test as a supplemental test. By
reduplicating the initial testing
conditions to the extent practicable at
such an interval, we have firm
confidence in the test results provided
by this second DPP® test.

As amended, paragraph (b) of § 77.34
specifies that the DPP® test may be used
as a supplemental test to retest captive
cervids that have been classified as
suspects based on an initial DPP® test.
It further specifies that this
supplemental test must evaluate a
serum sample drawn from the cervid no
sooner than 30 days after the initial
DPP® test, and that a captive cervid that
has non-negative test results to two
successive DPP® tests must be classified
as a reactor, unless APHIS determines
that another disease classification is
warranted.

Interstate Movements (§ 77.39)

Section 77.39 of the captive cervid
regulations contains restrictions on the
interstate movement of captive cervid
herds involved in an epidemiological
investigation or subject to affected herd
management. We are removing
references to and provisions regarding
the CervidTB Stat-Pak® test from this
section.

Miscellaneous

Since the January 2013 interim rule to
add the CervidTB Stat-Pak® and DPP
tests to the captive cervid regulations
was issued, the Office of Management
and Budget (OMB) has approved the
paperwork associated with that interim
rule under the control number 0579—
0412. We are adding a reference to this
approval to § 77.33, which contains the
paperwork requirements for which we
sought OMB approval.

Additionally, since the interim rule
was published, APHIS’ Veterinary
Services program has undergone a
reorganization. As a result of this
reorganization, APHIS has eliminated
the role of designated tuberculosis
epidemiologist (DTE). The functions
previously reserved for DTEs are now
performed by various APHIS personnel.
As a result, we are removing references
to DTEs from the captive cervid
regulations, and are removing the
definition of designated tuberculosis
epidemiologist from § 77.2 of the
regulations. We are replacing the
references to DTEs within the captive
cervid regulations with references to
APHIS.

Immediate Action

Immediate action is warranted to
provide regulated entities who must
have their captive cervids tested in

order to comply with the captive cervid
regulations with additional testing
options following discontinuation of the
CervidTB Stat-Pak® test. Under these
circumstances, the Administrator has
determined that prior notice and
opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this rule effective less than
30 days after publication in the Federal
Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register in which we will
respond to the comments we receive
and finalize or, as necessary, revise the
provisions of this interim rule.

Executive Order 12866 and Regulatory
Flexibility Act

This interim rule is subject to
Executive Order 12866. However, for
this action, the Office of Management
and Budget has waived its review under
Executive Order 12866.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities.

This rule removes the CervidTB Stat-
Pak® as an official tuberculosis test for
captive cervids, and establishes a testing
protocol where the DPP® test may be
used in lieu of the CervidTB Stat-Pak®
test.

It is APHIS policy that owners are
responsible for assuming the costs
associated with primary official
tuberculosis tests for bovine
tuberculosis in captive cervids; the
Agency assumes the cost of
corroboratory testing. Bovine
tuberculosis testing using the SCT test,
including veterinary fees, costs about
$10 to $15 per head. We have estimated
bovine tuberculosis testing using the
DPP® test to cost approximately $13 to
$15 per head. Owners of captive cervids
will not be required to use the DPP® test
instead of the SCT test, but may choose
to do so if they determine such use to
be cost-effective for their operations.

That being said, we do anticipate that
producers may, in certain instances,
experience benefits because of the
availability of the DPP® test as official
primary tuberculosis test for captive
cervids. This is because of the nature of
the DPP® test. As a serological test, it is
relatively easy to administer, in
comparison to the SCT and CCT tests,
and does not require the animals to be
held for a significant period of time
while the test is applied. There is thus
a lower risk of misapplication of the
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tests and morbidity due to handling of
the animals during application.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It has no preemptive effect.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 77

Animal diseases, Bison, Cattle,
Reporting and recordkeeping
requirements, Transportation,
Tuberculosis.

Accordingly, we are amending 9 CFR
part 77 as follows:

PART 77—TUBERCULOSIS

m 1. The authority citation for part 77
continues to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

§77.2 [Amended]

m 2. Section 77.2 is amended by
removing the definition of designated
tuberculosis epidemiologist (DTE).
m 3. Section 77.20 is amended as
follows:
m a. In the definition of designated
accredited veterinarian, by removing the
words “CervidTB Stat-Pak® test and”’;
m b. By revising the definition of official
tuberculosis test; and
m c. By removing the definition of
CervidTB Stat-Pak® test.

The revision reads as follows:

§77.20 Definitions.

Official tuberculosis test. Any of the
following tests for bovine tuberculosis
in captive cervids, applied and reported
in accordance with this part:

(1) The single cervical tuberculin
(SCT) test.

(2) The comparative cervical
tuberculin test (CCT) test.

(3) The Dual Path Platform (DPP®)
test.

m 4. Section 77.33 is amended as
follows:
m a. In paragraph (a)(2), by removing the
words “CervidTB Stat-Pak® or”’;
m b. By revising paragraphs (d)(2) and
(e)(3);
m c. By removing paragraph (e)(4); and
m d. By adding an OMB citation at the
end of the section.

The addition and revisions read as
follows:

§77.33 Testing procedures for
tuberculosis in captive cervids.

(d) E

(2) DPP® test. The veterinarian who
draws blood from the captive cervid
must submit a form specified by APHIS
for such requests to NVSL to perform
the DPP® test on the blood sample. The
form is available at the following Web
site: http://www.aphis.usda.gov/wps/
portal/footer/resources/forms; click on
the “VS forms” link on that Web page.
The veterinarian must also fill out the
relevant portions of a test record. This
form may be obtained by contacting the
local district VS office, information
regarding which is available at: http://
www.aphis.usda.gov/wps/portal/aphis/
ourfocus/animalhealth?1dmyé&
urile=wem % 3apath % 3a%2Faphis
_content_library%2Fsa_our_
focus%2Fsa_animal health%2Fsa_
contact_us%2Fsa_map%2Fct_state_
contacts_map. This record must be sent
to the offices of the State and Federal
animal health officials in the State.

(e] R

(3) Interpretation of DPP® test results
will be in accordance with the
classification requirements described in
§77.34.

* * * * *

(Approved by the Office of Management
and Budget under control number 0579—
0412)

m 5. Section 77.34 is amended as
follows:

m a. In paragraphs (a)(1) and (b)(1), by
removing the words “the DTE” each
time that they occur, and adding the
word “APHIS” in their place;

m b. In paragraph (a)(1), by removing the
words “CervidTB Stat-Pak® or DPP®
tests” and adding the words “DPP®
test” in their place; and

m c. By revising paragraphs (a)(2) and
(b)(2).

The revisions read as follows:
§77.34 Official tuberculosis tests.
(a] * * *

(2) DPP® test. (i) The DPP® test is a
primary test that may be used in

individual captive elk, red deer, white-
tailed deer, fallow deer, and reindeer,
and in herds of these species that are of
unknown tuberculous status. Except as
specified in paragraph (a)(2)(ii) of this
section, each captive cervid that has
non-negative test results to this initial
DPP® test will be classified as a suspect
and retested with the DPP® test. A
captive cervid that has non-negative test
results to the DPP® test must not be
retested using the SCT or CCT test.

(ii) The DPP® test is a primary test
that may be used in affected herds of
captive elk, red deer, white-tailed deer,
fallow deer, and reindeer, and in herds
of these species that have received
captive cervids from an affected herd. In
such herds, each captive cervid that has
non-negative test results to the DPP®
test will be classified as a reactor, unless
APHIS determines that the captive
cervid should be classified as a suspect
because of possible exposure to a
tuberculous animal.

(b) * *x %

(2) DPP® test. The DPP® test may be
used as a supplemental test in order to
retest captive cervids that have been
classified as suspects based on an initial
DPP® test. In such instances, the
supplemental DPP® test must evaluate a
new serum sample drawn from the
cervid no sooner than 30 days after the
initial DPP® test. A captive cervid that
has non-negative test results on two
successive DPP® tests will be classified
as a reactor, unless APHIS determines
that another disease classification is
warranted.

§77.39 [Amended]

m 6. Section 77.39 is amended as
follows:

m a. By removing paragraph (a)(1)(iii);

m b. By redesignating paragraph
(a)(1)(iv) as paragraph (a)(1)(iii);

m c. In paragraphs (b)(2)(iv) and (c), by
removing the words “the DTE” and
adding the word “APHIS” in their
place;

m d. In paragraph (e), introductory text,
by removing the words “CervidTB Stat-
Pak®” each time they appear and adding
the word “DPP®” in their place;

m e. In paragraph (e)(2), by removing the
words “the DTE” and adding the word
“APHIS” in their place;

m f. In paragraph (e)(3), by removing the
words “CervidTB Stat-Pak®” each time
they appear and adding the word
“DPP®” in their place;

m g. In paragraph (f)(1), by removing the
words “CervidTB Stat-Pak®” each time
they appear and adding the word
“DPP®” in their place and by removing
the words ““the DTE” and adding the
word “APHIS” in their place; and
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m h. In paragraph (f)(2), by removing the

words “CervidTB Stat-Pak®”’ and

adding the word “DPP®” in their place.
Done in Washington, DG, this 23rd day of

July 2014.

Kevin Shea,

Administrator, Animal and Plant Health

Inspection Service.

[FR Doc. 2014-17877 Filed 7-28-14; 8:45 am]

BILLING CODE 3410-34-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2014-BT-STD-0026]
RIN 1904-AD32

Energy Conservation Program for
Consumer Products: Energy
Conservation Standards for
Residential Furnaces; Energy
Conservation Standards for
Residential Direct Heating Equipment

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule; technical
amendment.

SUMMARY: The U.S. Department of
Energy (DOE) is issuing a final rule
technical amendment to implement two
orders issued by the U.S. Court of
Appeals for the District of Columbia
Circuit in separate litigation.
Specifically, DOE is amending the
relevant portions of its regulations to
reflect the Court’s order vacating the
amended energy conservation standards
for non-weatherized gas furnaces
(including mobile home furnaces),
which were adopted in the June 27,
2011 direct final rule for residential
furnaces and residential central air
conditioners and heat pumps. Similarly,
DOE is also amending the relevant
portions of its regulation to reflect the
Court’s decision to vacate the regulatory
definition of ““vented hearth heater”
(and by implication, the associated
energy conservation standards), which
were developed in the April 27, 2010
and November 18, 2011 final rules for
residential direct heating equipment.
DATES: Effective Date: July 29, 2014.
FOR FURTHER INFORMATION CONTACT: Mr.
John Cymbalsky, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 287-1692. Email:
John.Cymbalsky@ee.doe.gov.

Mr. Eric Stas, U.S. Department of
Energy, Office of the General Counsel,

GC-71, 1000 Independence Avenue
SW., Washington, DC 20585-0121.
Telephone: (202) 586—9507. Email:
Eric.Stas@hq.doe.gov.

SUPPLEMENTARY INFORMATION:
I. Background

A. Residential Furnaces

On November 19, 2007, DOE
published a final rule in the Federal
Register (hereinafter the “November
2007 final rule”) that amended the
energy conservation standards for
residential furnaces and boilers. 72 FR
65136. The compliance date for the
standards was set at November 19, 2015.
However, following DOE’s adoption of
the November 2007 final rule, several
parties jointly sued DOE in the United
States Court of Appeals for the Second
Circuit (Second Circuit) to invalidate
the rule.! The petitioners asserted that
the standards for residential furnaces
promulgated in the November 2007 final
rule did not reflect the “maximum
improvement in energy efficiency” that
“is technologically feasible and
economically justified,” as required
under 42 U.S.C. 6295(0)(2)(A). On April
16, 2009, DOE filed with the Court a
motion for voluntary remand that the
petitioners did not oppose. The motion
did not state that the November 2007
final rule would be vacated, but
indicated that DOE would revisit its
initial conclusions outlined in the
November 2007 final rule in a
subsequent rulemaking action. DOE also
agreed that the final rule resulting from
the subsequent rulemaking action
would address both regional standards
for furnaces, as well as the effects of
alternate standards on natural gas
prices. On April 21, 2009, the U.S. Court
of Appeals for the Second Circuit
granted DOE’s motion, thereby
remanding the rule to DOE for further
proceedings without vacating the
November 2007 final rule.

On June 27, 2011 DOE published a
final rule in the Federal Register
(hereinafter the “June 2011 direct final
rule”’) that amended the energy
conservation standards for residential
furnaces pursuant to the voluntary
remand in State of New York, et al. v.
Department of Energy, et al. On October
31, 2011, DOE published a notice of
effective date and compliance dates to
confirm these amended energy
conservation standards and compliance
dates contained in the June 2011 direct
final rule. 76 FR 67037. After the
publication of the October 2011 notice,

1Petition for Review, State of New York, et al. v.
Department of Energy, et al., Nos. 08—0311—ag(L);
08-0312-ag(con) (2d Cir. filed Jan. 17, 2008).

the American Public Gas Association
(APGA) sued DOE in the United States
Court of Appeals for the District of
Columbia Circuit (DC Circuit) to
invalidate the rule as it pertained to
non-weatherized gas furnaces.2 On
March 11, 2014, DOE and APGA, as
well as the various intervenors in the
case, filed a joint motion for approval of
a settlement in which DOE agreed to
seek a remand of the non-weatherized
gas furnaces portion of the June 27, 2011
direct final rule. On April 24, 2014, the
DC Gircuit approved the settlement
agreement and issued an order that the
standards established for non-
weatherized gas furnaces and mobile
home gas furnaces be vacated and
remanded to DOE for further
rulemaking.3 As a result, the standards
established by the June 2011 direct final
rule for the non-weatherized gas
furnaces and mobile home gas furnaces
will not go into effect, and instead, the
standards established for these product
classes of furnaces in the November 19,
2007 final rule will come into effect,
with compliance required beginning on
November 19, 2015. Thus, DOE is
amending the Code of Federal
Regulations (CFR) to reflect the Court’s
order impacting the standards for non-
weatherized gas furnaces and mobile
home gas furnaces.

B. Residential Hearth Products

In a final rule published in the
Federal Register on April 16, 2010
(hereinafter the “April 2010 final rule”),
DOE promulgated a definition for
“vented hearth heater,” established
product classes for vented gas hearth
direct heating equipment, and set
minimum energy conservation
standards for vented gas hearth direct
heating equipment. 75 FR 20112.
Compliance with the standard would
have been required by April 16, 2013.
Following DOE’s adoption of the April
2010 final rule, the Hearth, Patio &
Barbecue Association (HPBA) sued DOE
in the DC Circuit to invalidate the rule
as it pertained to vented gas hearth
products.4

On November 18, 2011, DOE
published a final rule in the Federal
Register that amended the definition of
“vented hearth heater” to clarify the

2 Petition for Review, American Public Gas
Association v. U.S. Department of Energy, et al., No.
11-1485 (D.C. Cir. filed Dec. 23, 2011).

3 Consistent with the settlement agreement, the
direct final rule’s amended standards for
weatherized gas furnaces, non-weatherized oil-fired
furnaces, and central air conditioners and heat
pumps were allowed to be implemented on
schedule.

4 Petition for Review, Hearth, Patio, & Barbecue
Association v. Department of Energy, et al., No 10—
1113 (D.C. Cir. filed May 27, 2010).
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scope of the exclusion from coverage
under energy conservation standards for
those vented hearth heaters that are
primarily decorative hearth products. 76
FR 71836. On February 8, 2013, the
Court issued a decision in which it
ordered that the definition of “vented
hearth heater” be vacated and remanded
the matter to DOE to interpret the
challenged provisions in accordance
with the opinion of the Court.?
Consequently, the standards established
by the April 2010 final rule for vented
gas hearth direct heating equipment will
not go into effect, with the result being
that there are no standards for these
products at this time. Thus, DOE is
amending the CFR to reflect the Court’s
order to vacate the definition for
“vented hearth heater.” In addition,
DOE is removing the standards set for
vented gas hearth direct heating
equipment in the April 2010 final rule,
as there is no longer a definition that
covers this type of equipment.

II. Summary of the Need for Correction

By this action, DOE is updating the
CFR to implement changes to DOE’s
regulations for residential furnaces and
residential direct heating equipment
required by two Court orders, as
described in section I. This is a purely
technical amendment, and at this time,
DOE is not exercising any of the
authority that Congress has provided in
the Energy Policy and Conservation Act
of 1975 (EPCA; 42 U.S.C. 6291 et seq.),
as amended, for the Secretary of Energy
to revise definitions and energy
conservation standards.

II1. Final Action

DOE has determined, pursuant to 5
U.S.C. 553(b)(B), that prior notice and
an opportunity for public comment on
this final rule are unnecessary. DOE is
merely implementing changes to the
CFR text prescribed by two Court orders
and making other limited revisions to its
regulations as necessitated by those
orders. DOE is not exercising any of the

discretionary authority that the
Congress has provided to the Secretary
of Energy in EPCA. DOE, therefore,
finds that good cause exists to waive
prior notice and an opportunity to
comment for this rulemaking. For the
same reasons, DOE, pursuant to 5 U.S.C.
553(d)(3), finds that good cause exists
for making this final rule effective upon
publication in the Federal Register.

IV. Procedural Issues and Regulatory
Review

A. Review Under Executive Orders
12866 and 13563

This final rule is not a “significant
regulatory action” under section 3(f)(1)
of Executive Order 12866 and the
principles reaffirmed in Executive Order
13563. Accordingly, this action was not
subject to review by the Office of
Information and Regulatory Affairs
(OIRA) in the Office of Management and
Budget (OMB).

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s Web site (http://energy.gov/
gc/office-general-counsel). Because this
is a technical amendment for which a
general notice of proposed rulemaking
is not required, the analytical

requirements of the Regulatory
Flexibility Act do not apply to this
rulemaking.

List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Intergovernmental relations, Small
businesses.

Issued in Washington, DC on July 21, 2014.
Kathleen B. Hogan,
Deputy Assistant Secretary for Energy

Efficiency, Energy Efficiency and Renewable
Energy.

For the reasons stated in the
preamble, DOE amends part 430 of
Chapter II, subchapter D of title 10,
Code of Federal Regulations as set forth
below:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

m 1. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

§430.2 [Amended]

m 2. Section 430.2 is amended by
removing the definition of “vented
hearth heater.”
m 3. Section 430.32 is amended by:
m a. Revising paragraph (e)(1); and
m b. Revising paragraph (i)(2).

The revisions read as follows:

§430.32 Energy and water conservation
standards and their compliance dates.

(e) Furnaces and boilers. (1) Furnaces.
(i) The Annual Fuel Utilization
Efficiency (AFUE) of residential
furnaces shall not be less than the
following for non-weatherized gas
furnaces manufactured before November
19, 2015, non-weatherized oil furnaces
manufactured before May 1, 2013, and
weatherized furnaces manufactured
before January 1, 2015:

Product class

AFUE
(percent) 1

(A) Furnaces (excluding classes noted below)
(B) Mobile Home furnaces

(C) Small furnaces (other than those designed solely for installation in mobile homes) having an input rate of less than 45,000

Btu/hr
(1) Weatherized (outdoor)
(2) Non-weatherized (indoor)

78
75

1 Annual Fuel Utilization Efficiency, as determined in §430.23(n)(2) of this part.

5 Hearth, Patio & Barbecue Association v.
Department of Energy, et al., 706 F.3d 499 (D.C. Cir.
2013).
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(ii) The AFUE of residential furnaces
shall not be less than the following

starting on the compliance date
indicated in the table below:

Product class

AFUE

(percent) " Compliance date

A) Non-weatherized gas furnaces (not including mobile home furnaces)
B

) Mobile Home gas furnaces

) Non-weatherized oil-fired furnaces (not including mobile home furnaces) ...

) Weatherized gas furnaces
) Weatherized oil-fired furnaces ....
G) Electric furnaces

(

(

(C

(D) Mobile Home oil-fired furnaces
(E

(F

(

November 19, 2015.
November 19, 2015.
May 1, 2013.
September 1, 1990.
81 | January 1, 2015.
January 1, 1992.
January 1, 1992.

1 Annual Fuel Utilization Efficiency, as determined in §430.23(n)(2) of this part.

(iii) Furnaces manufactured on or
after May 1, 2013, shall have an

electrical standby mode power
consumption (Pw sg) and electrical off

mode power consumption (Pw orr) not
more than the following:

Product class

Maximum standby mode
electrical power con-
sumption, Pw.sg (watts)

Maximum off mode elec-
trical power consump-
tion, Pw.orr (Watts)

(A) Non-weatherized oil-fired furnaces (including mobile home furnaces)

(B) Electric furnaces

11 11
10 10

(2) Vented home heating equipment
manufactured on or after April 16, 2013,

shall have an annual fuel utilization
efficiency no less than:

Product class

Annual fuel utilization ef-
ficiency, April 16, 2013
(percent)

Gas wall fan type up to 42,000 Btu/h
Gas wall fan type over 42,000 Btu/h
Gas wall gravity type up to 27,000 Btu/h

Gas wall gravity type over 27,000 Btu/h up to 46,000 Btu/h ...

Gas wall gravity type over 46,000 Btu/h
Gas floor up to 37,000 Btu/h
Gas floor over 37,000 Btu/h
Gas room up to 20,000 Btu/h
Gas room over 20,000 Btu/h up to 27,000 Btu/h
Gas room over 27,000 Btu/h up to 46,000 Btu/h
Gas room over 46,000 Btu/h

* * * * *

[FR Doc. 2014-17876 Filed 7—28—14; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 207

[Docket No. FR-5583—-F-02]

RIN 2502-AJ16

Federal Housing Administration (FHA)

Multifamily Mortgage Insurance;
Capturing Excess Bond Proceeds

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Final rule.

SUMMARY: This final rule amends HUD’s
regulations covering the contract rights
and obligations of mortgagees

participating in FHA multifamily
mortgage insurance programs, to
address reimbursement to FHA of
excess bond proceeds. When a
mortgagee finances mortgages through
the issuance and sale of bonds or
through bond anticipation notes, the
mortgagee uses the funds from the
payment of a mortgage insurance claim
under HUD regulations addressing FHA
multifamily insurance claim payment to
pay off the remaining bond debts. At
times, the amount paid by the FHA
multifamily insurance claim is greater
than the remaining bond debts. This
final rule requires mortgagees that
finance a project using a project-specific
trust indenture agreement to include
language in the trust indenture to
require that excess bond funds that
remain after FHA’s multifamily
insurance claim payment is used to
satisfy the bonds are returned to FHA.
HUD requires similar payments of

excess bond funds on obligations of
public housing agencies and, thus, the
final rule provides consistency in the
administration of HUD’s bond-financed
mortgages.

DATES: Effective Date: August 28, 2014.

FOR FURTHER INFORMATION CONTACT:
Claire T. Brolin, Management Analyst
(Directives), Office of the Deputy
Assistant Secretary for Multifamily
Housing Programs, Program
Administration Office, Office of
Housing, Department of Housing and
Urban Development, 451 7th Street SW.,
Room 6106, Washington, DC 20410;
telephone number 202-402-6634 (this
is not a toll-free number). Persons with
hearing or speech impairments may
access this number through TTY by
calling the Federal Relay Service, toll
free, at 800-877-8339.
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SUPPLEMENTARY INFORMATION:

I. Background

On July 10, 2013 (78 FR 41339), HUD
published for public comment a
proposed rule that would amend HUD’s
regulations in 24 CFR part 207 that
cover the contract rights and obligations
of mortgagees participating in FHA
multifamily mortgage insurance
programs, to address reimbursement to
FHA of excess bond proceeds.? FHA
provides mortgage insurance on loans
made by FHA-approved lenders for
single- family and multifamily homes.
The FHA multifamily insurance
program is authorized under applicable
sections of Title II of the National
Housing Act. HUD’s regulations in 24
CFR part 207 provide that upon an
assignment of the mortgage or a
conveyance of the property to FHA,
FHA will pay insurance benefits to the
mortgagee in accordance with a
regulatory formula 2 that is meant to
provide only the funds needed to pay
the FHA insurance claim.

However, when the loan is bond
financed, the amount FHA pays to the
lender may be greater than the funds
needed to pay the FHA insurance claim
and discharge all other obligations of
the trust indenture. When FHA pays an
insurance claim on a bond-financed
mortgage, the lender remits the payment
to the bond trustee who pays off the
bond debts, debt services on the bond,
and fees and expenses owed to parties
(such as the trustee or the bond issuer).
Most of the factors in determining the
amounts required to pay the FHA
insurance claim and satisfy servicer fees
required to be paid by the trust
indenture can be calculated with
precision, but the amount of funds in
the trust is not known prior to
accounting for the final interest earnings
on the invested trust fund balances.
Funds in the trust accounts earn interest
and, given the passage of time and
uncertainty of short-term interest rates,
it is difficult to project what the trust
fund balance will be at the time the
FHA multifamily insurance claim is
settled and all the trust indenture
obligations are finally paid. As a result,
the trustee is sometimes left with
additional funds, also known as “excess
bond funds.” Excess bond funds are
distributed by the bond trustee to the
mortgagor, the mortgagee, FHA, or other
third parties, according to the trust
indenture agreement. As a result, the

1Regulations in 24 CFR part 207, subpart B,
particularly pertaining to payment of FHA
insurance claims, are applicable to other FHA
insurance programs and are incorporated by
reference where applicable.

2 See 24 CFR 207.259.

mortgagor or the mortgagee may receive
excess bond funds after redeeming the
bonds with the FHA multifamily
insurance claim proceeds.

HUD’s July 10, 2013, rule proposed to
establish, in the 24 CFR part 207
regulations, a new § 207.261 that would
require mortgagees to remit to FHA the
excess bond funds that remain after the
FHA multifamily insurance claim
payment is used to satisfy the bonds,
which represents the funds that FHA’s
regulatory formula is unable to account
for at the time the FHA multifamily
insurance claim was settled, due to the
nature of bond financing. Interested
readers should refer to the preamble of
the July 10, 2013, proposed rule for
additional information on the proposed
regulatory change.

II. This Final Rule

This final rule follows publication of
the July 10, 2013, proposed rule and
takes into consideration the public
comments received on the proposed
rule. The public comment period on the
proposed rule closed on September 9,
2013, and HUD received public
comments from two commenters.
Section IV of this preamble discusses
the comments received on the proposed
rule.

At the final rule stage, HUD has
decided to amend the scope of the
proposed rule, to provide clarifications
in response to public comments, to
correct an incorrect citation, and to
make some editorial changes.
Specifically, HUD is limiting the
application of the rule to mortgagees
that finance a project through bonds and
use a project-specific trust indenture
agreement. This action is consistent
with how HUD treats bonds governed by
HUD'’s regulations in 24 CFR part 811,
which apply only to bonds financing
single projects. Although this final rule
does not relieve mortgagees that finance
a project through multiple-project parity
bonds from being responsible for
returning excess bond funds that are
identified, HUD recognizes the burden
that would be borne if the specific trust
indenture language was applied to
multiple-project parity bond structures.
HUD is also clarifying that the contract
rights and obligations being amended
under 24 CFR part 207 apply to all FHA
multifamily mortgage insurance
programs, including loans on healthcare
facilities insured under Sections 232,
241, and 242 of the National Housing
Act.

In addition to limiting the rule’s
scope, the proposed rule included a
parenthetical referencing “the date of
issuance of the refunding bonds” as the
cut-off date for exempting the originally-

deposited funds. HUD takes the
opportunity afforded by this rule to
replace the phrase “refunding bonds”
with simply “bonds” so as to not create
confusion, and to clarify that the date
for exempting the originally-deposited
funds is limited to the bonds used to
secure the FHA-insured multifamily
mortgage that the mortgagee has
submitted an FHA multifamily
insurance claim for. HUD’s proposed
rule also incorrectly referenced
§207.258 as the provision in which
FHA pays a FHA insurance claim, HUD
at the final rule stage replaces the
incorrect citation with the correct
reference to §207.259.

Lastly, HUD clarifies the exact
language to be included in the trust
agreement and makes some editorial
changes at this final rule stage. HUD
incorporates the definition of “‘rebate
fund” into the new § 207.261 as
paragraph (b) to ease implementation for
FHA multifamily insurance programs
that cross-reference to the provisions in
24 CFR part 207, subpart B, but exclude
the subpart B definitions in 207.251.

Consistent with HUD’s proposed rule,
new § 207.261(a) requires mortgagees
that finance housing insured under Title
1I of the National Housing Act through
the issuance and sale of bonds or bond
anticipation notes, and use a project-
specific trust indenture agreement that
clearly outlines the project and
identifies by project the trust funds
established by and administered in
accordance with the terms of the trust
indenture, to meet the requirements set
out in paragraphs (1) and (2) of this
section.

Paragraph (1) requires that the
mortgagee include in the bond trust
indenture language that, upon a
conveyance or assignment of the
mortgage to the FHA Commissioner, the
bond trustee must remit to the
mortgagee all remaining excess bond
funds. Excess bond funds mean (1)
money remaining in all funds and
accounts other than a rebate fund,3 and
(2) any other funds remaining under the
trust indenture after payment, or
provision for payment, of debt service
on the bonds and the fees and expenses
of the credit enhancer, issuer, trustee,
and other such parties unrelated to the
mortgagor (other than funds originally
deposited by the mortgagor or related

3 A rebate fund, also referred to as an arbitrage
rebate fund is a fund typically established under the
bond contract for tax-exempt bonds in which
arbitrage earnings from investments in various
funds and accounts holding bond proceeds are
accumulated in order to make arbitrage rebate
payments to the Federal Government. See http://
www.msrb.org/msrb1/glossary/view
def.asp?param=ARBITRAGEREBATEFUND. See
also http://www.irs.gov/pub/irs-tege/part2e02.pdf.
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parties on or before the date of issuance
of the bonds).

Paragraph (2) requires that the
mortgagee, upon the FHA
Commissioner’s payment of an FHA
mortgage insurance claim under
§ 207.259, shall legally enforce the trust
indenture to collect all of the excess
bond funds; and the mortgagee must
remit to FHA all excess bond funds that
result from FHA’s payment of an FHA
insurance claim after a conveyance or
assignment of the mortgage to FHA, no
later than 6 months following the date
of the final settlement on the FHA
mortgage insurance claim.

New paragraph (b) includes the
definition of “rebate fund” consistent
with the proposed rule, and defines
“rebate fund” as a separate fund
established under a contract or
agreement for tax-exempt bonds in
which amounts (excess interest earnings
from the tax-exempt bonds) must be
deposited to make rebate payments to
the federal government under the
Internal Revenue Code.

III. HUD’s Responses to Key Issues
Raised by Public Commenters

The following section presents a
summary of the public comments in
response to the July 10, 2013, proposed
rule, and HUD’s responses.

Comment: Make the rule effective
only prospectively: Commenters
requested that the rule apply only to
future financings and questioned HUD’s
legal authority to require the changes to
existing trust indentures.

Response: The rule is effective
prospectively and does not create any
obligations to amend existing trust
indentures.

Comment: The rule should not apply
to the Risk-Sharing Programs (Section
542): Commenters requested that HUD
add commentary in the final rule to
clarify the rule does not apply to the
Risk-Sharing Program, authorized by
Section 542(c) of the Housing and
Community Development Act of 1992.

Response: This rule applies only to
those multifamily loans insured under
Title II of the National Housing Act that
authorizes payment of the FHA
insurance claim pursuant to Section
207, and does not apply to the Risk-
Sharing Program.

Comment: Eliminate the “Refunding
Bond” reference: A commenter queried
whether “refunding” should be
removed from the parenthetical phrase
at the end of the new Section
207.261(a).

Response: HUD concurs with this
suggestion and, as discussed above in
Section II, HUD has removed the

reference to “refunding bonds” from
section 207.261.

Comment: HUD should limit the rule
to prevent excess bond funds from going
to mortgagors: A commenter stated that
if it is HUD’s intent to prohibit the
mortgagor from receiving excess bond
proceeds then HUD should limit the
regulation to that purpose.

Response: HUD does not believe that
the rule should specifically target
mortgagors. The FHA multifamily
mortgage insurance program was
created to increase the availability of
affordable housing or provision of
healthcare facilities. The payment of an
FHA multifamily insurance benefit
upon an assignment of the mortgage or
a conveyance of the property to FHA is
meant to provide only the funds needed
to settle the FHA multifamily insurance
claim. In all non-bond financed
transactions, FHA’s formula results in
payment of the exact funds needed to
settle the FHA mortgage insurance
claim. This rule considers the specific
nature of a bond-financed transaction
and requires the mortgagee to adopt
procedures that equalizes the result
with non-bond financed transactions.

Comment: The analogy to 24 CFR part
811 bonds is inappropriate because the
single project bond financing structure
is not always used in FHA-insured
multifamily projects: A commenter
wrote that the reference to single project
bond financings for Section 8 assisted
projects under 24 CFR part 811 fails to
recognize the scope of financing done
by state and local housing finance
agencies (HFAs) in FHA-insured
multifamily bond-financed projects.
Two commenters stated that the rule
inaccurately assumes that bonds are
issued under a bond resolution (or trust
indenture) to finance only one FHA-
insured multifamily mortgage loan and
to fund a reserve fund, similar to section
811 bond-financed projects, but that
state HFAs normally finance
multifamily developments on a pooled
basis. The commenters stated that HFAs
finance a group of mortgage loans under
one general bond resolution, which may
or may not have a reserve fund, and if
there is a reserve fund, it typically
would secure all of the series of bonds
issued under the general bond
resolution. The commenters further
stated that the series of bonds financing
an FHA-insured multifamily mortgage
loan, as well as other mortgage loans,
are not typically structured on a pass-
through basis, but rather may have
annual, semi-annual, or sinking fund
payment terms. The commenters
continued, stating that upon the
payment in full of any mortgage loan,
the resolution continues in effect unless

all of the bonds issued under the general
bond resolution have been paid in full.
The commenters concluded stating that
given the variety and complexity of
these structures, when FHA makes an
FHA insurance claim payment, the
principal amount of outstanding bonds
may not be equal to the FHA insurance
claim payment.

Response: HUD agrees with the
commenters that this rule should be
based on the use of a project-specific
trust indenture as commonly used in
Section 8 housing under Part 811
regulations. Therefore, the final rule
adds language to clarify the types of
transactions to which this rule applies.

Comment: The requirement that an
HFA pay multi-project remaining funds
to FHA that are distinct from those
contributed by HUD is inequitable. A
commenter objected to the requirement
that the HFA pay to FHA the amount
that an FHA multifamily insurance
claim payment exceeded the principal
balance on multi-project unredeemed
bonds, to include excess funds that
result from the application of the HFA’s
own funds to retire bonds. The
commenter urged that all rights to this
excess amount should be retained by the
HFA.

Response: HUD acknowledges the
concerns made by the commenters and,
as discussed in Section II of this
preamble, the final rule should not
impact HFA’s funds contributed on
parity bond issue multiple-project
funds.

Comment: This rule would require
state HFAs to liquidate the bond
resolution for a single claim and
accomplish the impractical task of
tracking funds on each project, resulting
in higher costs and risks: A commenter
stated that to remit all monies held in
the “funds and accounts” to FHA in the
event of a single FHA multifamily
insurance claim, a state HFA would
need to liquidate the bond resolution,
which is contrary to the provisions of
the resolution that require continuation
until all bonds issued under the
resolution are paid. The commenter
stated that a single FHA multifamily
insurance claim usually accounts for a
small portion of these monies, but the
regulation as written would require the
liquidation of the entire bond resolution
for one FHA multifamily insurance
claim, and that even if the HFA
liquidated the bond resolution, it may
not be possible for the HFA to
determine the amount, if any, that
would be payable to FHA under the
rule.

Commenters stated that the rule
would create the practical problem of
how to track the “excess bond funds”
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over the life of the mortgage loan. The
commenters stated that the pooled
arrangement and transactions
subsequent to the financing of the FHA-
insured multifamily mortgage loan make
it difficult if not impossible to track the
funds specific to a single mortgage loan.
The commenters stated that a pro rata
allocation of the reserve fund would be
unworkable because reserve fund
deposits are partly based on the
creditworthiness of each loan, and that
due to the complexity of tracking, an
HFA would probably choose not to
utilize the parity general trust
indenture, but would instead use pass
through financing that has higher rates
and costs, and is a potentially riskier
bond.

Response: The change made at the
final rule, as discussed in section II, will
not require the tracking of “‘excess bond
funds” in multiple-project parity bond
issue structures.

Comment: The increase costs provide
little benefits to FHA: A commenter
wrote that the new structure required by
this rule would place a higher burden
on HFAs and FHA, but would come
with relatively little anticipated
financial benefit. The commenter stated
that bond issuers are already limited to
amounts they may hold and recover and
excess funds are marginal given the
complex rules of tax-exempt financing.

Response: HUD understands that
when considering each transaction
individually, the financial gain to bond
issuers appears to be minimal. However,
as discussed in Section IV, when
viewing the transactions in the
aggregate, the savings for FHA proves to
be greater.

Comment: The rule could result in a
loss of affordable housing units and
increase FHA multifamily insurance
claims if the rule includes payments of
the federally-permitted 1.5 percent
annual spread: A commenter wrote that
if the rule required HFAs to remit the
1.5 percent annual spread authorized by
the Internal Revenue Code to FHA, then
FHA could see higher multifamily
insurance claims. The commenter stated
that, currently, HFAs maintain an
accumulated annual spread as
additional security for the bonds and
use the spread to assist troubled projects
to avoid loan defaults and the loss of
affordable housing units. The
commenter stated that if HFAs
withdraw their annual spread, it could
increase the incidence (and possibly the
size) of FHA multifamily insurance
claims, and that therefore applying the
rule to the 1.5 percent spread would
significantly disincentivize an HFA
from maintaining the spread.

Response: The 1.5 percent annual
spread authorized by the Internal
Revenue Code to help state HFAs meet
the costs of operating affordable housing
programs is an ongoing operating fee,
not a bond reserve fund residual, which
is the subject of this rule.

IV. Cost and Benefits of the Final Rule

This final rule directs mortgagees
participating in FHA multifamily
insurance programs and using tax-
exempt bonds under section 103 of the
Internal Revenue Code (IRC) 4 to return
to FHA the proceeds remaining after
bond debts have been paid off using
amounts received in connection with an
FHA mortgage insurance claim
payment. The existence and possible
value of any excess bond funds to
individual private entities is limited and
cannot be precisely stated, as such
measures are dependent on the
following: The occurrence and timing of
a default (which is by definition an
unforeseen result of any non-fraudulent
lending in the program); the current
interest rate environment; 5 the trust
indenture; and, then, on the
independent actions that HUD and the
trustee take. Approximately 3 percent of
projects for which FHA multifamily
insurance claims were paid were
financed by issuing section 103 tax-
exempt bonds. In 2012, there were $189
million in claims and 3 percent of this
number, $5.67 million, provides an
estimate of the total claims for tax-
exempt bond-financed projects. HUD
estimates that about 1.16 percent of
outstanding balances are subject to
recapture; therefore, in 2012 there
would have been an estimated $66,000
of funds in excess of that required to
discharge the lien of the trust indenture.
The 2012 data pertaining to FHA
multifamily insurance claims for tax-
exempt bond-financed projects suggests
the aggregate amount of funds is well
below the amount that would make this
rule economically significant.

The transfer of excess bond funds to
FHA by this final rule makes explicit
that FHA’s payment of a multifamily
mortgage insurance claim for bond debts
must not result in an amount above
actual expenses being retained by the
mortgagee, the mortgagor, or any third
party. Given the inherently unexpected
nature and uncertain dollar amount of
any excess bond funds, the final rule is
not expected to have a significant

4Under section 103, payments of interest on State
or local bonds are excludable from gross income.
(See 26 U.S.C. 103.)

5Reserve funds may grow more slowly due to low
interest rates and the low rates on taxable financing
have made tax-exempt financing less advantageous
to developers.

impact on future mortgagees’ interest or
behavior in the program. The final rule
is also unlikely to affect how future
mortgagors or others experience the
program. It should be noted that, while
the impact of the final rule on any
individual entity is likely to be
inconsequential, there is value to FHA
from the change. The occurrence of
defaults and resulting excess bond
funds are statistically likely events, and
the aggregate amount of program funds
currently expended across all FHA
multifamily insurance claims over time
is sufficient to justify the final rule.

V. Findings and Certifications

Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520) and assigned
OMB control number 2502—-0418. In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 605(b)) generally requires an
agency to conduct regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements,
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. This rule would not impose any
economic burdens on FHA-approved
multifamily mortgagees. The regulatory
amendments would not modify the
terms of FHA multifamily mortgage
insurance through which mortgagees are
made financially whole in the case of a
mortgage default and filing of a FHA
multifamily mortgage insurance claim.
The rule ends the possibility that a
mortgagor or mortgagee may profit from
a multifamily mortgage default, which is
inconsistent with HUD’s public housing
bond financing regulations, the purpose
of the FHA insurance programs, and the
proper administration of the FHA
mortgage insurance funds. Accordingly,
the undersigned certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
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implications if the rule either (1)
imposes substantial direct compliance
costs on state and local governments
and is not required by statute, or (2)
preempts state law, unless the agency
meets the consultation and funding
requirements of section 6 of the
Executive Order. This rule would not
have federalism implications and would
not impose substantial direct
compliance costs on state and local
governments or preempt state law
within the meaning of the Executive
Order.

Environmental Review

This final rule does not direct,
provide for assistance or loan and
mortgage insurance for, or otherwise
govern, or regulate, real property
acquisition, disposition, leasing,
rehabilitation, alteration, demolition, or
new construction, or establish, revise, or
provide for standards for construction or
construction materials, manufactured
housing, or occupancy. Accordingly,
under 24 CFR 50.19(c)(1), this final rule
is categorically excluded from
environmental review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321).

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538) (UMRA) establishes requirements
for Federal agencies to assess the effects
of their regulatory actions on state,
local, and tribal governments, and the
private sector. This final rule does not
impose any Federal mandates on any
state, local, or tribal government, or the
private sector within the meaning of
UMRA.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance number for FHA mortgage
insurance for the purchase or
refinancing of existing multifamily
housing projects is 14.155.

List of Subjects in 24 CFR Part 207

Manufactured homes, Mortgage
insurance, Reporting and recordkeeping
requirements, Solar energy.

Accordingly, for the reasons stated in
the preamble, HUD amends 24 CFR part
207 as follows:

PART 207—MULTIFAMILY HOUSING
MORTGAGE INSURANCE

m 1. The authority citation for part 207
continues to read as follows:
Authority: 12 U.S.C. 1701z-11(e),

1709(c)(1), 1713, and 1715(b); 42 U.S.C.
3535(d).

m 2. Add § 207.261 to read as follows:

§207.261 Capturing excess bond
proceeds.

(a) A mortgagee that finances
multifamily housing or healthcare
facilities insured under Title II of the
National Housing Act through the
issuance and sale of bonds or bond
anticipation notes and uses a project-
specific trust indenture agreement, that
clearly outlines the project and
identifies by project the trust funds
established by and administered in
accordance with the terms of the trust
indenture, shall:

(1) Include the following clause in the
trust indenture: In the event of an
assignment or conveyance of the
mortgage to the Commissioner,
subsequent to the issuance of the bonds,
all money remaining in all funds and
accounts other than the rebate fund, and
any other funds remaining under the
trust indenture after payment or
provision for payment of debt service on
the bonds and the fees and expenses of
the credit enhancer, issuer, trustee, and
other such parties unrelated to the
mortgagor (other than funds originally
deposited by the mortgagor or related
parties on or before the date of issuance
of the bonds) shall be returned to the
mortgagee.

(2) Upon the Commissioner’s payment
of an FHA mortgage insurance claim
under § 207.259, the mortgagee shall
take all legally-entitled actions to
enforce the clause required by
paragraph (a)(1) of this section and pay
the Commissioner any trust funds
remaining after discharge by the trustee
of all obligations of the trust indenture,
no later than 6 months after the date of
the Commissioner’s final settlement of
the FHA mortgage insurance claim.

(b) For purposes of paragraph (a) of
this section, the term ‘‘rebate fund”
means a separate fund established under
a contract or agreement for tax-exempt
bonds in which amounts (excess interest
earnings from the tax-exempt bonds)
must be deposited to make rebate
payments to the federal government
under the Internal Revenue Code.

Dated: July 17, 2014.
Carol J. Galante,

Assistant Secretary for Housing, Federal
Housing Commissioner.

[FR Doc. 2014-17742 Filed 7-28-14; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2013-0789]
RIN 1625-AA08

Special Local Regulation; Suncoast
Offshore Grand Prix; Gulf of Mexico,
Sarasota, FL

AGENCY: Coast Guard, DHS.

ACTION: Final rule.

SUMMARY: The Coast Guard is amending
the permanent special local regulations
for the Suncoast Offshore Challenge and
the Suncoast Offshore Grand Prix in the
Gulf of Mexico near Sarasota, Florida.
Reflected in the existing permanent
special local regulations, these two races
have nearly identical course and time
characteristics, however, one event used
to be held annually on the first Saturday
of July and the other event is held
annually on the first Sunday of July.
The sponsor has decided to combine the
events into a single day, reduce the
length of the racecourse, and modify the
time of the event. Due to recent shoaling
north of New Pass, it is necessary to
amend the existing language to close
New Pass and open Big Sarasota Pass to
traffic. The changes are necessary to
provide for the safety of life on
navigable waters during the event.

DATES: This rule is effective August 28,
2014.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2013-0789. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Marine Science Technician First
Class Hector I. Fuentes, Sector Saint
Petersburg Waterways Management
Branch, U.S. Coast Guard; telephone
(813) 228-2191, email
Hector.1.Fuentes@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Cheryl
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Collins, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On February 7, 2014, a Notice of
Proposed Rulemaking (NPRM) entitled,
“Special Local Regulations; Suncoast
Offshore Grand Prix; Gulf of Mexico,
Sarasota, FL”” was published in the
Federal Register (see 79 FR 7408). We
received no comments on the proposed
rule. No public meeting was requested,
and none was held.

The Annual Suncoast Offshore
Challenge and Annual Suncoast
Offshore Grand Prix in the Gulf of
Mexico near Sarasota, Florida are
governed by permanent regulations at
33 CFR 100.719 and 33 CFR 100.720,
respectively. The marine events are
normally held on the first Saturday and
Sunday of July between 10 a.m. and 4
p-m. Event coordinators have decided to
combine the two events to take place
annually on the first Sunday of July
between 10 a.m. and 4 p.m. Event
coordinators are also reducing the
length of the racecourse so that Big
Sarasota Pass channel may remain open
during the event. In recent years, areas
north of New Pass have been subjected
to shoaling. To ensure the safety of
boaters, the Coast Guard will also close
New Pass during the race because the
north end of the course is close to the
channel.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
special local regulations: 33 U.S.C.
1233.

The purpose of the regulation is to
consolidate the Annual Suncoast
Offshore Challenge at 33 CFR 100.719
and Annual Suncoast Offshore Grand
Prix 33 CFR 100.720 into a single
regulation to provide safety of life on
the navigable waters in the Captain of
the Port Saint Petersburg Zone.

C. Comments, Changes and the Final
Rule

There were no comments related to
this event during the comment period
and there was no request for a public
meeting made during the comment
period.

This final rule is necessary to
accommodate the rescheduling of the
Annual Suncoast Offshore Challenge to
the same date of the Annual Suncoast
Offshore Grand Prix race, to modify the

regulated area to account for changes in
the length of the racecourse, and to
modify the passes for inbound and
outbound traffic into Sarasota Bay. The
final rule removes 33 CFR 100.719, the
existing permanent regulation for the
Annual Suncoast Offshore Challenge
scheduled for the first Saturday in July.
That event would be consolidated into
existing 33 CFR 100.720, the Annual
Suncoast Offshore Grand Prix race. The
event listed in 33 CFR 100.719 is a one-
day race event to be held on the already
established Grand Prix race day,
annually on the first Sunday of July.
Under the existing special local
regulations, New Pass is open to
maritime traffic and Big Sarasota Pass is
closed to traffic. Due to recent shoaling
north of New Pass, this final rule closes
New Pass and opens Big Sarasota Pass
to inbound and outbound traffic.
Additionally, the coordinates of the
regulated area would be modified to
reflect a reduced length in the
racecourse.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

This regulation is not a significant
regulatory action because this change
constitutes merging and modification of
existing regulations. This rule may have
some impact on the public, but these
potential impacts will be minimized for
the following reason: Big Sarasota Pass
is within three miles of New Pass and
would allow vessels to continue to enter
and exit Sarasota Bay.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this rule on small entities.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
would not result in such expenditure,
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we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule would not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This rule is not a “significant energy
action” under Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This rule is

categorically excluded from further
review under paragraph 34(h) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; Department of
Homeland Security Delegation No. 0170.1.

§100.719 [Removed]

m 2. Remove §100.719.
m 3. Revise § 100.720 to read as follows:

§100.720 Annual Suncoast Offshore
Grand Prix, Gulf of Mexico, Sarasota, FL.

(a) Regulated Area. The regulated area
is established by a line drawn from the
start line position 27°18.40" N, 82°35.36"
W, thence to turn 1 position 27°16.74’
N, 82°34.92" W, thence to turn 2
position 27°18.20" N, 82°34.51" W,
thence to turn 3 position 27°18.67’ N,
82°35.09’ W, thence to turn 4 position
27°18.66" N, 82°35.45" W, thence to the
finish line position 27°18.64" N,
82°35.00" W. All coordinates referenced
use datum: NAD 1983.

(b) Special local regulations. (1)
Spectator craft will be permitted to
anchor shoreward of the shoreside
boundaries, in the spectator area 500
yards from the regulated area between
position 27°18.02" N, 82°34.42" W and
position 27°16.85" N, 82°34.67" W.

(2) Spectator craft will be permitted to
anchor seaward of the seaside
boundaries, in the spectator area 500
yards from the regulated area between
position 27°18.54’ N, 82°35.56" W and
position 27°16.64’ N, 82°35.07" W.

(3) All vessel traffic not involved with
the Suncoast Offshore Grand Prix shall
enter and exit Sarasota Bay via Big
Sarasota Pass and stay well clear of the
racecourse.

(4) New Pass will be closed to all
inbound and outbound vessel traffic at
the COLREGS Demarcation Line.
Vessels are allowed to utilize New Pass
to access all areas inland of the
Demarcation Line via Sarasota Bay. It
may be opened at the discretion of the
Patrol Commander.

(5) Entry into the regulated area shall
be in accordance with this regulation.
(c) Effective Date. This rule is
effective annually during the first
Sunday of July from 10 a.m. to 4 p.m.
Dated: June 26, 2014.
G.D. Case,

Captain, U.S. Coast Guard, Captain of the
Port.

[FR Doc. 2014-17833 Filed 7-28-14; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100, 117, 147, and 165
[USCG-2014-0567]

Quarterly Listings; Safety Zones,
Security Zones, Special Local
Regulations, Drawbridge Operation
Regulations and Regulated Navigation
Areas

AGENCY: Coast Guard, DHS.

ACTION: Notice of expired temporary
rules issued.

SUMMARY: This document provides
required notice of substantive rules
issued by the Coast Guard and that were
made temporarily effective between July
2013 and June 2014, and that expired
before they could be published in the
Federal Register. This notice lists
temporary safety zones, security zones,
special local regulations, drawbridge
operation regulations and regulated
navigation areas, all of limited duration
and for which timely publication in the
Federal Register was not possible.
DATES: This document lists temporary
Coast Guard rules that became effective
between July 2013 and June 2014, and
were terminated before they could be
published in the Federal Register.

ADDRESSES: The Docket Management
Facility maintains the public docket for
this notice. Documents indicated in this
notice will be available for inspection or
copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building ground
floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590
between 9 a.m. and 5 p.m., Monday
through Friday, except federal holidays.
FOR FURTHER INFORMATION CONTACT: For
questions on this notice contact Yeoman
Second Class Maria Fiorella Villanueva,
Office of Regulations and
Administrative Law, telephone (202)
372-3862. For questions on viewing, or
on submitting material to the docket,
contact Cheryl Collins, Program
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Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION: Coast
Guard District Commanders and
Captains of the Port (COTP) must be
immediately responsive to the safety
and security needs within their
jurisdiction; therefore, District
Commanders and COTPs have been
delegated the authority to issue certain
local regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be
stationary and described by fixed limits
or it may be described as a zone around
a vessel in motion. Security zones limit
access to prevent injury or damage to
vessels, ports, or waterfront facilities.
Special local regulations are issued to
enhance the safety of participants and
spectators at regattas and other marine
events. Drawbridge operation
regulations authorize changes to
drawbridge schedules to accommodate
bridge repairs, seasonal vessel traffic,
and local public events. Regulated
Navigation Areas are water areas within
a defined boundary for which
regulations for vessels navigating within
the area have been established by the

regional Coast Guard District
Commander.

Timely publication of these rules in
the Federal Register is often precluded
when a rule responds to an emergency,
or when an event occurs without
sufficient advance notice. The affected
public is, however, often informed of
these rules through Local Notices to
Mariners, press releases, and other
means. Moreover, actual notification is
provided by Coast Guard patrol vessels
enforcing the restrictions imposed by
the rule. Because Federal Register
publication was not possible before the
end of the effective period, mariners
were personally notified of the contents
of these safety zones, security zones,
special local regulations, regulated
navigation areas or drawbridge
operation regulations by Coast Guard
officials on-scene prior to any
enforcement action. However, the Coast
Guard, by law, must publish in the
Federal Register notice of substantive
rules adopted. To meet this obligation
without imposing undue expense on the
public, the Coast Guard periodically
publishes a list of these temporary
safety zones, security zones, special

local regulations, regulated navigation
areas and drawbridge operation
regulations. Permanent rules are not
included in this list because they are
published in their entirety in the
Federal Register. Temporary rules are
also published in their entirety if
sufficient time is available to do so
before they are placed in effect or
terminated.

The temporary rules listed in this
notice have been exempted from review
under Executive Order 12666,
Regulatory Planning and Review,
because of their emergency nature,
limited scope and temporary
effectiveness.

The following unpublished rules were
placed in effect temporarily during the
period between July 2013 and June 2014
unless otherwise indicated. To view
copies of these rules, visit
www.regulations.gov and search by the
docket number indicated in the list
below.

Dated: July 23, 2014.
K.G. Cervoni,

Chief, Office of Regulations and
Administrative Law, U.S. Coast Guard.

: Effective
Docket No. Location Type date
USCG-2013-0640 Chester, PA ... Safety Zones (Parts 147 and 165) 7/20/2013
USCG-2013-0733 .... Ocean City, NJ ...coooiiiiiiiiieeeceeeee Safety Zones (Parts 147 and 165) 8/24/2013
USCG—-2013-0846 .... Miami Beach, FL ......c.ccooiiiiiiiinieeeee Safety Zones (Parts 147 and 165) 9/14/2013
USCG—-2013-0565 .......c........ Miami, FL oo Safety Zones (Parts 147 and 165) 9/28/2013
USCG—-2013-0565 ................ Miami, FL oo Safety Zones (Parts 147 and 165) ........c.cccce.e. 9/28/2013
USCG-2013-0862 .... Seattle, WA ..o Drawbridges (Part 117) ...coooeiiiiiiieeeeee 10/5/2013
USCG-2013-0815 .... San Diego, CA ..o Safety Zones (Parts 147 and 165) .......cc.ccceeee. 10/12/2013
USCG-2013-0867 .... Harsens Island, MI ..........cccoooiiiiiiiiinineeeee Safety Zones (Parts 147 and 165) .......c..ccccee... 10/19/2013
USCG-2013-0821 .... Lake Havasu, AZ ........ccccoeiiiinniiienieeeeneeee Safety Zones (Parts 147 and 165) .......cc.cccc..... 10/19/2013
USCG-2013-0945 .... Pago Harbor, American Samoa ..........cccceevenne. Special Local Regulation (Part 100) .................. 11/11/2013
USCG-2013-0894 .... Savannah, GA ... Safety Zones (Parts 147 and 165) ........cccccceune 11/13/2013
USCG-2013-1013 .... Allegheny and Ohio RivVers ........cccccocevenercieneen. Safety Zones (Parts 147 and 165) ........ccccceeuenee 12/15/2013
USCG-2014-0019 .... Los Angeles, CA ..o Safety Zones (Parts 147 and 165) ........ccccceeune 1/25/2014
USCG-2014-0018 .... Vero Beach, FL ..o, Safety Zones (Parts 147 and 165) ..........ccc....... 1/25/2014
USCG—-2014-0025 .... Mt. Vernon, IN ..o Safety Zones (Parts 147 and 165) ........c.cccc..... 1/26/2014
USCG—-2014-0029 .... West Mifflin, PA ..o Security Zones (Part 165) .......c.cccevcveiiiiineeneenne 1/27/2014
USCG—-2013-1086 .... Cambridge, MD .......cccoooiiiiiiicieeeeeeeeeeee Security Zone (Part 165) .......ccccceevveiieeneceienn. 1/29/2014
USCG-2014-0039 .... Evansville, IN ......ccooeieeeeeeeecee e Safety Zones (Parts 147 and 165) ........c.cccce.... 1/29/2014
USCG-2014-0022 .... Gloucester, VA ..o Safety Zones (Parts 147 and 165) ........c.ccoeee.. 2/9/2014
USCG-2014-0061 .... Coral Gables, FL .....cccccoeieiiiiiieeieeeeeeeee Security Zone (Part 165) .......cccoceeveeiiieeneenienne 2/12/2014
USCG-2014-0057 .... Gulfport, MS ... Safety Zones (Parts 147 and 165) .......c..cccc...... 2/12/2014
USCG-2014-0043 .... Liberty Island, NY .......ccoociiiiiiiieees Safety Zones (Parts 147 and 165) ........cccceeveee 2/13/2014
USCG-2014-0103 .... Rockwood, IL .....ccoceiiiiiii e Safety Zones (Parts 147 and 165) ........cccceeune 2/15/2014
USCG-2014-0084 .... Saint Louis, MO .....cooiiiiiiiieiieeeee e Security Zone (Part 165) .......cccceeevervineriienienns 2/19/2014
USCG-2013-0999 .... La Conner, WA ..o Safety Zones (Parts 147 and 165) ........cccccceueee 2/21/2014
USCG-2014-0078 .... San Pedro, CA ..o Security Zones (Part 165) .......c.cccoveveviiiineeicienne 2/21/2014
USCG—-2014-0030 .... Savannah, GA ... Safety Zone (Parts 147 and 165) .......c.cccceeueeee 2/23/2014
USCG—-2014-0031 .... Tavares, FL ... Special Local Regulation (Part 100) .................. 3/1/2014
USCG-2014-0136 .... San Diego, CA ..o Safety Zones (Parts 147 and 165) ........c.cccce.... 3/1/2014
USCG-2014-0070 .... Sacramento, CA ....oooooieiiee e Drawbridge Operation Regulation (Part 117) .... | 3/3/2014
USCG-2014-0164 .... Manhattan, NY ..o Security Zone (Part 165) .......cccocceeveeiiieenennienne 3/11/2014
USCG-2014-0141 .... Savannah, GA ... Safety Zones (Parts 147 and 165) .......cc.cccceee. 3/13/2014
USCG-2014-0129 .... Manitowoc, WIiSCONSIN .......cccceeieerieieniinieenieeene Safety Zone (Parts 147 and 165) .......c.ccoceeeueee. 3/14/2014
USCG-2012-0087 .... Puget Sound, WA ... Security Zone (Part 165) .......cccceceverevinerieeneenns 3/16/2014
USCG-2014-0032 .... Tavares, FL ..o, Special Local Regulation (Part 100) ...........c...... 3/21/2014
USCG-2014-0137 .... Fairfax Co, VA and Charles CO, MD ................ Safety Zone (Parts 147 and 165) ..........ccoceevene 3/24/2014
USCG-2014-0217 .... (031 o T = 117 S Safety Zones (Parts 147 and 165) ..........ccccee.. 3/26/2014
USCG-2011-0489 .... Lake Michigan, Chicago Harbor ...........cccceeeeee. Security Zone (Part 165) .......ccceeveverivineriieneenns 4/2/2014
USCG-2014-0131 .....ccueeeee Charleston, SC ....ccoeecieecee e Security Zones (Part 165) .......c.ccceveeeviieeneenienne 4/5/2014
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: Effective
Docket No. Location Type date
USCG-2014-0225 Portland, OR .......ooveeee e Drawbridge Operation Regulation (Part 117) .... | 4/6/2014
USCG-2012-0087 .... Tacoma, WA ..o Security Zone (Part 165) .......ccceevevervineniienienns 4/11/2014
USCG-2014-0266 .... Manhattan, NY .....cccocoeriiieeeeeceee e Security Zone (Part 165) .......cccocceeviviiieeneeeienne 4/11/2014
USCG-2014-0276 .... Grand Haven, Ml ... Safety Zones (Parts 147 and 165) ........cccceeueee 4/12/2014
USCG-2014-0062 .... Englewood Beach, FL ......cccccooiiiiiiniiniiiieeene Special Local Regulation (Part 100) .................. 4/12/2014
USCG-2013-0963 .... Ellis Island, NY ..cocooiiiiieeeeeeeeee Safety Zones (Parts 147 and 165) ........ccccceueee 4/15/2014
USCG-2014-0287 .... Blytheville, AR .....ooiiiiiiieeee e Safety Zones (Parts 147 and 165) ..........ccccee... 4/15/2014
USCG-2014-0288 .... Miami, FL ..o Security Zone (Part 165) .......ccceceverivineniienienns 4/17/2014
USCG-2014-0230 .... Liberty Island, NY ..o Safety Zones (Parts 147 and 165) ..........cccce.... 4/18/2014
USCG-2014-0304 .... Virginia Beach, VA ..o, Safety Zones (Parts 147 and 165) ........cccccceueee 4/18/2014
USCG-2014-0270 .... Seattle, WA ..o Drawbridge Operation Regulation (Part 117) .... | 4/19/2014
USCG-2014-0033 .... Daytona Beach, FL ........cccooeviniininecceeee Special Local Regulation (Part 100) 4/25/2014
USCG-2014-0262 .... Wyandotte, Ml ..o Special Local Regulation (Part 100) ... 4/26/2014
USCG-2014-0315 Miami Beach, FL ... Safety Zones (Parts 147 and 165) ........ccccceue.e 4/26/2014
USCG-2014-0322 San Francisco, CA .....ccceevceeeee e Special Local Regulation (Part 100) 4/27/2014
USCG-2014-0321 .... Tiburon, CA ..o Special Local Regulation (Part 100) ... 4/27/2014
USCG-2014-0309 .... Wyandotte, Ml ..o Special Local Regulation (Part 100) ... 5/3/2014
USCG-2014-0271 .... Key West, FL ..o Special Local Regulation (Part 100) ... 5/3/2014
USCG-2014-0045 .... Savannah, GA ..o Safety Zones (Parts 147 and 165) ..... 5/7/2014
USCG-2011-0258 .... Seattle, WA ... Special Local Regulation (Part 100) ... 5/10/2014
USCG-2014-0327 .... Port Huron, Ml ... Special Local Regulation (Part 100) 5/10/2014
USCG-2014-0326 .... Sacramento, CA ......cccooiiiiieieneseeee e Drawbridge Operation Regulation (Part 117) .... | 5/13/2014
USCG-2014-0378 .... Tarrytown, NY ..o Security Zone (Part 165) .......cccoceeveeiiieineeeienne 5/15/2014
USCG-2014-0355 .... Westville, NJ .....oooiiiiiee e, Safety Zones (Parts 147 and 165) ........ccccceeune 5/16/2014
USCG-2014-0077 .... Elizabeth City, NC ......ccooiiiiiiiiiieieeeeeeee Safety Zones (Parts 147 and 165) .......cc.cccceee. 5/17/2014
USCG-2014-0294 .... Manhattan, NY ..o Safety Zones (Parts 147 and 165) ........cccccceueee 5/17/2014
USCG-2014-0340 .... Alameda, CA ......oooeeeee e Safety Zones (Parts 147 and 165) ........c.cccceee. 5/17/2014
USCG-2014-0289 .... Baltimore, MD ........cccociiiiiiiie e Safety Zones (Parts 147 and 165) ........ccccceeueee 5/17/2014
USCG-2014-0204 .... Cocoa Beach, FL .....cccocvevviiiecee e Special Local Regulation (Part 100) .................. 5/18/2014
USCG-2014-0396 .... Charles County, MD .......cccoeiiiirieneneereeeee Safety Zones (Parts 147 and 165) ........ccccceeueee 5/19/2014
USCG-2014-0069 .... B U ] o - VR Safety Zones (Parts 147 and 165) ........c.cccce.... 5/20/2014
USCG-2014-0399 .... New London, CT ..o Security Zone (Part 165) .......cccecevereenenieenienns 5/21/2014
USCG-2014-0390 San Francisco, CA .....ccceevcie e Safety Zones (Parts 147 and 165) ........c.cccceee. 5/21/2014
USCG-2014-0404 Chicago, IL .o Security Zone (Part 165) .......cccecevereenenieenienns 5/22/2014
USCG-2011-0489 .... Lake Michigan, Chicago Harbor ..........cccceeeeene Safety Zones (Parts 147 and 165) . 5/23/2014
USCG-2014-0421 .... Washington, DC ........oceeoiniiieieneeseeeneeene Security Zone (Part 165) .......ccccecueueee. 5/26/2014
USCG-2014-0311 ... Petaluma, CA ......oooeeeeeeecee e Safety Zones (Parts 147 and 165) ..... 5/26/2014
USCG-2014-0255 New Orleans, LA ... Safety Zones (Parts 147 and 165) ........ccccceeuenee 5/26/2014
USCG-2014-0241 [N [=107 oo o S < 2 Safety Zones (Parts 147 and 165) .......cc.cccceee. 5/31/2014
USCG-2014-0373 .... Tavares, FL ..o, Special Local Regulation (Part 100) ...........c...... 5/31/2014
USCG-2014-0122 .... KNoxville, TN ..ooeeee e Special Local Regulation (Part 100) .................. 5/31/2014
USCG-2014-0417 .... OXfOrd, MD ...cceeiiiiieieeeieeee e Special Local Regulation (Part 100) ...........c...... 5/31/2014
USCG-2014-0232 .... Mastic Beach, NY .....ccccccvieiiiiieeeee e Safety Zones (Parts 147 and 165) ........c.cccce... 6/1/2014
USCG-2014-0383 .... Detroit, Ml ..o Safety Zones (Parts 147 and 165) ........cccccceueee 6/1/2014
USCG-2014-0420 .... B U ] o - VR Safety Zones (Parts 147 and 165) ........c.cccce.... 6/2/2014
USCG-2014-0012 .... Jacksonville, FL ..o, Special Local Regulation (Part 100) ...........c...... 6/6/2014
USCG-2014-0439 .... Portland, OR .......ooveeeie e Drawbridge Operation Regulation (Part 117) .... | 6/7/2014
USCG-2014-0391 .... Erie, PA e Safety Zones (Parts 147 and 165) 6/7/2014
USCG-2014-0477 .... Duluth, MN ..o Safety Zones (Parts 147 and 165) 6/7/2014
USCG-2014-0453 .... Anne Arundel Counties, MD ..........cccceevevennennen. Safety Zones (Parts 147 and 165) 6/10/2014
USCG-2014-0426 .... Vermilion, OH ....ccooviviie e Safety Zones (Parts 147 and 165) 6/13/2014
USCG-2013-0214 Port Duluth Zone ..o Safety Zones (Parts 147 and 165) 6/14/2014
USCG-2014-0239 Greenwich, CT ...occveeeee e e Safety Zones (Parts 147 and 165) .......cc.cccceee. 6/14/2014
USCG-2014-0335 .... OSWEGO, NY .o Safety Zones (Parts 147 and 165) ........cccceeuene 6/14/2014
USCG-2014-0493 .... 5th Coast Guard District ........cccccevvveeeviieeecnen. Special Local Regulation (Part 100) .................. 6/14/2014
USCG-2014-0463 .... Ocean City, NJ ....oooiiiiiiieeeeee e Safety Zones (Parts 147 and 165) ........ccccceuee 6/16/2014
USCG-2014-0505 Pacific Ocean, CA ......cccccoveeiveeeieee e Safety Zones (Parts 147 and 165) ........c.ccccee... 6/16/2014
USCG-2014-0500 Patapsco, MD .......ccccooiiiiiiiiiiiee e Safety Zones (Parts 147 and 165) 6/16/2014
USCG-2014-0474 .... Erie, PA oo Security Zone (Part 165) ........cccen.... 6/21/2014
USCG-2014-0509 .... OSWEGO, NY .o Safety Zones (Parts 147 and 165) 6/21/2014
USCG-2014-0428 .... Pacific Ocean, CA ......cccccoveeiveeeieee e Safety Zones (Parts 147 and 165) 6/22/2014
USCG-2014-0502 .... San Diego, CA ..o Safety Zones (Parts 147 and 165) 6/28/2014

[FR Doc. 2014-17834 Filed 7-28-14; 8:45 am|
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2014-0584]

Drawbridge Operation Regulation;
Hutchinson River, Bronx, NY

AGENCY: Coast Guard, DHS.
ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Amtrak
Pelham Bay Bridge across the
Hutchinson River, mile 0.5, at Bronx,
New York. The deviation is necessary
for installation of new bearing bushings
at the bridge. This temporary deviation
allows the bridge to remain in the
closed position for two six-day closure
periods to perform scheduled
maintenance.

DATES: This deviation is effective from
10 p.m. on October 10, 2014 through 7
a.m. on October 30, 2014.

ADDRESSES: The docket for this
deviation, [USCG-2014-0584] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140, on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Ms. Judy Leung-
Yee, Project Officer, First Coast Guard
District, judy.k.leung-yee@uscg.mil, or
(212) 668-7165. If you have questions
on viewing the docket, call Cheryl
Collins, Program Manager, Docket
Operations, telephone 202—366—-9826.
SUPPLEMENTARY INFORMATION:

The Amtrak Pelham Bay Bridge has a
vertical clearance of 8 feet at mean high
water and 15 feet at mean low water.
The existing drawbridge operating

regulations are found at 33 CFR 117.793.

The Hutchinson River has
predominantly commercial vessel traffic
of various sizes.

The owner of the bridge, National
Railroad Passenger Corporation
(Amtrak), requested two six-day bridge
closures to facilitate installation of new
bearing bushings at the bridge.

Under this temporary deviation, the
Amtrak Pelham Bay Bridge may remain
in the closed position from 10 p.m. on
October 10, 2014 through 7 a.m. on
October 16, 2014 and from 10 p.m. on
October 17, 2014 through 7 a.m. on
October 23, 2014. In the event of
inclement weather a rain date from 10
p-m. on October 24, 2014 through 7 a.m.
on October 30, 2014 will be used to
complete the scheduled bridge
maintenance.

The Coast Guard coordinated this
bridge closure with the existing marine
facilities that normally transit the
Amtrak Pelham Bay Bridge and no
objections were received.

Vessels that can pass under the bridge
in the closed position may do so at all
times. There are no alternate routes. The
bridge can’t be opened in the event of
an emergency during this bridge
maintenance.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: July 17, 2014.
C.]. Bisignano,

Supervisory Bridge Management Specialist,
First Coast Guard District.

[FR Doc. 2014-17849 Filed 7-28-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2014-0603]
Drawbridge Operation Regulation;

Lake Washington Ship Canal, Seattle,
WA

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the University
Bridge, mile 4.3, across Lake
Washington Ship Canal at Seattle, WA.
The deviation is necessary to allow King
County Metro Transit to perform
essential maintenance on the University
Bridge. This deviation allows one half
(leaf) of the bridge to remain in the
closed position and need not open to
marine traffic.

DATES: This deviation is effective from
11 p.m. on August 1, 2014, to 6 a.m. on

August 2, 2014, and from 11 p.m. on
August 15, 2014, to 6 a.m. on August 16,
2014.

ADDRESSES: The docket for this
deviation, [USCG-2014-0603] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Mr. Steven
Fischer, Bridge Administrator,
Thirteenth Coast Guard District;
telephone 206-220-7282, email
Steven.M.Fischer3@uscg.mil. If you
have questions on viewing the docket,
call Cheryl Collins, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The
Seattle Department of Transportation
has requested a temporary deviation
from the operating schedule for the
University Bridge, mile 4.3, across the
Lake Washington Ship Canal at Seattle,
WA. The requested deviation is to allow
Seattle Department of Transportation to
perform essential maintenance on the
University Bridge. The planned
maintenance includes routine cleaning
and inspecting of the gear reducers. To
facilitate this maintenance period, one
side of the draws of the bridge will be
maintained in the closed-to-navigation
position from 11 p.m. on August 1, 2014
to 6 a.m. on August 2, 2014, and again
from 11 p.m. on August 15, 2014 to 6
a.m. on August 16, 2014. Vessels that do
not require bridge openings may
continue to transit beneath the bridge
during the closure periods. The bridge
will not be able to open for emergencies.

The University Bridge, mile 4.3,
provides a vertical clearance of 30 feet
in the closed position; clearances are
referenced to the mean water elevation
of Lake Washington. The current
operating schedule for the bridge is set
out in 33 CFR 117.1051. The normal
operating schedule for the University
Bridge states that the bridge need not
open from 7 a.m. to 9 a.m. and from 4
p.m. to 6 p.m. Monday through Friday
for vessels less than 1000 tons. The
normal operating schedule for the
bridge also requires one hour advance
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notification for bridge openings between
11 p.m. and 7 a.m. daily. Waterway
usage on the Lake Washington Ship
Canal ranges from commercial tug and
barge to small pleasure craft. Vessels
able to pass through the bridge in the
closed positions may do so at anytime.
The bridge will not be able to open for
emergencies and there is no immediate
alternate route for vessels to pass. The
Coast Guard will also inform the users
of the waterways through our Local and
Broadcast Notices to Mariners of the
change in operating schedule for the
bridge so that vessels can arrange their
transits to minimize any impact caused
by the temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: July 10, 2014.
Steven M. Fischer,

Bridge Administrator, Thirteenth Coast Guard
District.

[FR Doc. 2014-17856 Filed 7—-28-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2014-0053]

RIN 1625-AA09

Drawbridge Operation Regulation;

Atlantic Intracoastal Waterway, West
Palm Beach, FL

ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Royal Park
and Southern Boulevard Bridges,
Atlantic Intracoastal Waterway, mile
1022.6 and mile 1024.7, West Palm
Beach, FL. These temporary operating
schedules have been implemented in an
effort to assist with the flow of vehicular
traffic due to the Flagler Memorial
Bridge being left in the open to
navigation position.

DATES: This deviation is effective
without actual notice from July 29, 2014
through 8 a.m. on October 31, 2014. For
the purposes of enforcement, actual
notice will be used from 6 a.m. on May
16, 2014, until July 29, 2014.
ADDRESSES: The docket for this
deviation, [USCG-2014-0053] is
available at http://www.regulations.gov.

Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this temporary
deviation, call or email Mr. Michael
Lieberum, Chief Operations Section,
Seventh Coast Guard District, Bridge
Branch; telephone 305-415-6744, email
michael.b.lieberum@uscg.mil. If you
have questions about viewing the
docket, call Cheryl Collins, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION: Due to
safety concerns with the operation of
the Flagler Memorial Bridge over the
Atlantic Intracoastal Waterway, mile
1021.8, West Palm Beach, FL, the FDOT
has requested permission to place the
Flagler Memorial Bridge in the open to
navigation position which will redirect
all vehicular traffic to the Royal Park
and Southern Boulevard Bridges. The
City of Palm Beach has requested that
the operating schedule of the Royal Park
Bridge be modified from the schedule
published in 33 CFR 117.261(v) which
required this bridge to open on the hour
and half-hour. The vertical clearance of
the Royal Park Bridge is 21 feet at mean
high water at low steel. The temporary
bridge schedule is as follows: Monday
through Friday, from 6:16 a.m. until
8:14 p.m., the Royal Park Bridge will
open on an hourly schedule at the
quarter-hour, except from 7:16 a.m. to
9:14 a.m. and from 4:16 p.m. to 6:14
p-m. this bridge will remain closed to
navigation. At all other times, including
Federal Holidays, this bridge will open
on the quarter-hour and three-quarter
hour. The City has also requested that
the Southern Boulevard Bridge be
modified from the schedule published
in 33 CFR 117.261(w) which required
this bridge to open on the quarter hour
and three quarter hour. The vertical
clearance of the Southern Boulevard
Bridge is 14 feet at mean high water at
low steel. The temporary bridge
schedule is as follows: Monday through
Friday, from 7:31 a.m. to 9:29 a.m. and
from 4:01 p.m. to 5:59 p.m., this bridge
will remain closed to navigation. At all
other times, including Federal Holidays,
this bridge will open on the top and
bottom of the hour. This temporary

modification to the regulations will
remain in effect until October 31, 2014.

The Coast Guard will inform
waterway users of the change in
operating schedule for this bridge
through the Local Notice to Mariners.
Mariners are advised to use this
information in order to arrange safe
transit through these bridges to
minimize any delay caused by this
temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately
following the end of the effective period
of this temporary deviation. This
deviation from the normal operating
regulations is authorized under 33 CFR
117.35.

Dated: May 16, 2014.
Barry Dragon,

Director, Bridge Administration, Seventh
Coast Guard District.

[FR Doc. 2014—-17854 Filed 7—28-14; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2014-0622]

Drawbridge Operation Regulation;
Tennessee River, Decatur, AL

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Southern
Railroad Drawbridge across the
Tennessee River, mile 304.4, at Decatur,
Alabama. The deviation is necessary to
allow the bridge owner time to replace
and adjust the down haul operating
ropes that are essential to the continued
safe operation of the drawbridge. This
deviation allows the bridge to remain in
the closed-to-navigation position and
not open to vessel traffic.

DATES: This deviation is effective from
8 a.m., August 12, 2014 to 10 p.m.,
August 14, 2014.

ADDRESSES: The docket for this
deviation, (USCG—2014-0622) is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
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Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
Holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Eric A.
Washburn, Bridge Administrator,
Western Rivers, Coast Guard; telephone
314-269-2378, email
Eric.Washburn@uscg.mil. If you have
questions on viewing the docket, call
Cheryl F. Collins, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The
Norfolk Southern Railroad requested a
temporary deviation for the Southern
Railroad Drawbridge, across the
Tennessee River, mile 304.4, at Decatur,
Alabama to remain in the closed-to-
navigation position on two days for 14
hours each day from 8 a.m. to 10 p.m.
on August 12, 2014 and August 14, 2014
in order to replace and adjust the down
haul operation ropes.

The Southern Railroad Drawbridge
currently operates in accordance with
33 CFR 117.5, which states the general
requirement that drawbridge shall open
promptly and fully for the passage of
vessels when a request to open is given
in accordance with the subpart.

There are no alternate routes for
vessels transiting this section of the
Tennessee River.

The Southern Railroad Drawbridge, in
the closed-to-navigation position,
provides a vertical clearance of 10.52
feet above normal pool. Navigation on
the waterway consists primarily of
commercial tows and recreational
watercraft and will not be significantly
impacted. This temporary deviation has
been coordinated with waterway users.
No objections were received.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: July 16, 2014.
Eric A. Washburn,
Bridge Administrator, Western Rivers.
[FR Doc. 2014—17841 Filed 7—28-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2011-0451]

Safety Zone, Seafair Air Show
Performance, Seattle, WA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the annual Seafair Air Show safety zone
on Lake Washington, Seattle, WA from
8 a.m. on August 1, 2014 to 4 p.m. on
August 3, 2014. This action is necessary
to ensure the safety of the public from
inherent dangers associated with these
annual aerial displays. During the
enforcement period, no person or vessel
may enter or transit this safety zone
unless authorized by the Captain of the
Port or his designated representative.
DATES: The regulations in 33 CFR
165.1319 will be enforced from 8 a.m.
on August 1, 2014 through 4 p.m. on
August 3, 2014.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email LTJG Johnny Zeng, Sector
Puget Sound Waterways Management
Division, Coast Guard; telephone (206)
217-6323, email
SectorPugetSoundWWM®@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Seafair Air Show
Performance safety zone in 33 CFR
165.1319 daily from 8 a.m. until 4 p.m.
from August 1, 2014 through August 3,
2014 unless canceled sooner by the
Captain of the Port.

Under the provisions of 33 CFR
165.1319, the following area is
designated as a safety zone: All waters
of Lake Washington, Washington State,
enclosed by the following points: Near
the termination of Roanoke Way
47°35'44” N, 122°14’47” W; thence to
47°35'48” N, 122°15’45” W; thence to
47°36’02.1” N, 122°15”70.2” W; thence to
47°35’56.6” N, 122°16°29.2” W; thence to
47°35’42” N, 122°16'24” W; thence to
the east side of the entrance to the west
high-rise of the Interstate 90 bridge;
thence westerly along the south side of
the bridge to the shoreline on the
western terminus of the bridge; thence
southerly along the shoreline to
Andrews Bay at 47°33’06” N, 122°15"32”
W; thence northeast along the shoreline
of Bailey Peninsula to its northeast
point at 47°33°44” N, 122°15'04” W;
thence easterly along the east-west line
drawn tangent to Bailey Peninsula;

thence northerly along the shore of
Mercer Island to the point of origin.

In accordance with the general
regulations in 33 CFR part 165, subpart
C, no person or vessel may enter or
remain in the zone except for support
vessels and support personnel, vessels
registered with the event organizer, or
other vessels authorized by the Captain
of the Port or his designated
representatives. Vessels and persons
granted authorization to enter the safety
zone shall obey all lawful orders or
directions made by the Captain of the
Port or his designated representative.

This document is issued under
authority of 33 CFR 165.1319 and 5
U.S.C. 552(a). In addition to this notice
in the Federal Register, the Coast Guard
will provide the maritime community
with advance notification of the safety
zone via the Local Notice to Mariners
and marine information broadcasts on
the day of the event. If the COTP
determines that the safety zone need not
be enforced for the full duration stated
in this notice, he may use a Broadcast
Notice to Mariners to grant general
permission to enter the regulated area.

Dated: July 16, 2014.
M.W. Raymond,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 2014-17851 Filed 7—28—14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2014-0201]
RIN 1625-AA00

Safety Zone, Patapsco River;
Baltimore, MD

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone encompassing
certain waters of the Patapsco River.
This safety zone is necessary to protect
the public and vessels on navigable
waters during a fireworks display
launched from a barge located adjacent
to the East Channel of Northwest Harbor
at Baltimore, MD on August 5, 2014.
DATES: This rule is effective and will be
enforced from 8:30 p.m. to 10:30 p.m.
on August 5, 2014.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2014-0201]. To view documents
mentioned in this preamble as being
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available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Ronald Houck, U.S. Coast
Guard Sector Baltimore, MD; telephone
410-576-2674, email Ronald.L.Houck@
uscg.mil. If you have questions on
viewing or submitting material to the
docket, call Cheryl Collins, Program
Manager, Docket Operations, telephone
(202) 366-9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On April 9, 2014, we published a
notice of proposed rulemaking (NPRM)
entitled “Safety Zone for Fireworks
Display, Patapsco River, Northwest
Harbor (East Channel); Baltimore, MD”’
in the Federal Register (79 FR 19572).
We received no comments on the
proposed rule. No public meeting was
requested, and none was held. Because
this temporary final rule will publish
fewer than 30 days prior to the
fireworks display, and the rule is
necessary to protect public safety, the
Coast Guard finds good cause under 5
U.S.C. 553(d)(3) to make the rule
effective fewer than 30 days after
publication.

B. Basis and Purpose

The legal basis for this rule is found
in 33 U.S.C. 1231, 46 U.S.C. Chapter
701, 3306, 3703; 50 U.S.C. 191, 195; 33
CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Public Law 107-295, 116 Stat. 2064; and
Department of Homeland Security
Delegation No. 0170.1, which
collectively authorize the Coast Guard
to propose, establish, and define
regulatory safety zones.

This safety zone is necessary to
ensure public and maritime safety
during a fireworks display, and to
protect mariners transiting the area from
the potential hazards associated with a
fireworks display, such as the accidental
discharge of fireworks, dangerous

projectiles, and falling hot embers or
other debris.

C. Discussion of Comments, Changes
and the Final Rule

The Coast Guard received no
comments in response to the NPRM. No
public meeting was requested and none
was held.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

Although this regulation would
restrict access to this area, the effect of
this proposed rule will not be
significant because: (i) the Coast Guard
will give advance notification via
maritime advisories so mariners can
adjust their plans accordingly, (ii)
vessels may still be permitted to transit
through the safety zone with permission
of the Captain of the Port on a case-by-
case basis; and (iii) this safety zone is
limited in size and duration.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rule. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to operate or transit
through or within, or anchor in, the

safety zone during the enforcement
period. This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the reasons provided under Regulatory
Planning and Review.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
affects your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the “FOR FURTHER
INTFORMATION CONTACT” section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.
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7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security

Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
establishing a safety zone for a fireworks
display that will temporarily restrict
vessel traffic from transiting the
immediate area of the fireworks barge in
the Patapsco River. This rule is
categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T05-0201 to read as
follows:

§165.T05-0201 Safety Zone, Patapsco
River; Baltimore, MD.

(a) Location. The following area is a
safety zone: All waters of the Patapsco
River, within a 200 yard radius of a
fireworks discharge barge in
approximate position latitude 39°15°48”
N, longitude 076°34’37” W, located
adjacent to the East Channel of
Northwest Harbor at Baltimore,
Maryland. All coordinates refer to
datum NAD 1983.

(b) Regulations. The general safety
zone regulations found in 33 CFR
165.23 apply to the safety zone created
by this temporary section, § 165.T05—
0201.

(1) All persons are required to comply
with the general regulations governing
safety zones found in 33 CFR 165.23.

(2) Entry into or remaining in this
zone is prohibited unless authorized by

the Coast Guard Captain of the Port
Baltimore or his designated
representative. All vessels underway
within this safety zone at the time it is
implemented are to depart the zone.

(3) Persons desiring to transit the area
of the safety zone must first obtain
authorization from the Captain of the
Port Baltimore or his designated
representative. To seek permission to
transit the area, the Captain of the Port
Baltimore and his designated
representative can be contacted at
telephone number 410-576—2693 or on
Marine Band Radio VHF-FM channel
16 (156.8 MHz). The Coast Guard
vessels enforcing this section can be
contacted on Marine Band Radio VHF-
FM channel 16 (156.8 MHz). Upon
being hailed by a U.S. Coast Guard
vessel, or other Federal, State, or local
agency vessel, by siren, radio, flashing
light, or other means, the operator of a
vessel shall proceed as directed. If
permission is granted, all persons and
vessels must comply with the
instructions of the Captain of the Port
Baltimore or his designated
representative and proceed as directed
while within the zone.

(4) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the zone by Federal,
State, and local agencies.

(c) Definitions. As used in this
section:

Captain of the Port Baltimore means
the Commander, U.S. Coast Guard
Sector Baltimore, Maryland.

Designated representative means any
Coast Guard commissioned, warrant, or
petty officer who has been authorized
by the Captain of the Port Baltimore to
assist in enforcing the safety zone
described in paragraph (a) of this
section.

(d) Enforcement period. This rule will
be enforced from 8:30 p.m. to 10:30 p.m.
on August 5, 2014.

Dated: July 7, 2014.
M. Dean,

Commander, U.S. Coast Guard, Acting
Captain of the Port Baltimore.

[FR Doc. 2014-17835 Filed 7-28-14; 8:45 am]|
BILLING CODE 9110-04-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R05-OAR-2014-0119; FRL-9912-19-
Region-5]

Approval and Promulgation of Air
Quality Implementation Plans; lllinois;
Latham Pool Adjusted Standard

Correction

In rule document 2014-16290
appearing on pages 40673 through
40675 in the issue of Monday, July 14,
2014, make the following correction:

1. On page 40673, in the second
column, in the “DATES” section, the
effective date listed on line two “August
13, 2014” should read “September 12,
2014”.

[FR Doc. C1-2014-16290 Filed 7-28-14; 8:45 am]
BILLING CODE 1505-05-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2013-0072; FRL-9913-62—
OAR]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Section 110(a)(2)
Infrastructure Requirements for the
2008 Lead National Ambient Air Quality
Standards

Correction

In rule document 2014-16556
appearing on pages 41437 through
41438 in the issue of Wednesday, July
16, 2014 the subject line is corrected to
appear as set forth above.
[FR Doc. C1-2014-16556 Filed 7-28—14; 8:45 am)]
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R02-OAR-2014-0238; FRL-9913-73-
Region-2]

Approval and Promulgation of Air
Quality Implementation Plans; New
York State; Transportation Conformity
Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to approve a revision to the New
York State Implementation Plan (SIP).

The revision establishes transportation
conformity regulations for the State of
New York. EPA is approving this
revision in accordance with the
requirements of the Clean Air Act.
DATES: This rule is effective on
September 29, 2014 without further
notice, unless EPA receives adverse
written comment by August 28, 2014. If
EPA receives such comments, it will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R02—-0OAR-2014-0238 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: Ruvo.Richard@epa.gov.

C. Mail: EPA-R03-OAR-2014-0238,
Richard Ruvo, Air Programs Branch,
U.S. Environmental Protection Agency,
Region II, 290 Broadway, New York, NY
10007.

D. Hand Delivery: At the previously-
listed EPA Region II address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R02—OAR-2014—
0238. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,

EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Clean Air and
Sustainability Division, U.S.
Environmental Protection Agency,
Region II, 290 Broadway, New York, NY
10007. Copies of the State submittal are
available at the New York State
Department of the Environmental
Conservation, Division of Air Resources,
625 Broadway, Albany, New York
12233.

FOR FURTHER INFORMATION CONTACT:
Melanie Zeman, (212) 637-4022, or by
email at zeman.melanie@epa.gov

SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA.

I. What Is Transportation Conformity?

Transportation conformity is required
under section 176(c) of the Clean Air
Act to ensure that Federally supported
highway, transit projects, and other
activities are consistent with (conform
to) the purpose of the SIP. Conformity
currently applies to areas that are
designated nonattainment, and those
redesignated to attainment after 1990
(maintenance areas), with plans
developed under section 175A of the
Clean Air Act for the following
transportation related criteria
pollutants: Ozone, particulate matter
(PM, .5 and PM, ), carbon monoxide
(CO), and nitrogen dioxide (NO).
Conformity for purposes of the SIP
means that transportation activities will
not cause new air quality violations,
worsen existing violations, or delay
timely attainment of the relevant
national ambient air quality standards
(NAAQS). The transportation
conformity regulation is found in 40
CFR part 93 (“Federal conformity rule”)
and provisions related to conformity
SIPs are found in 40 CFR 51.390.
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II. What is the background for this
action?

On August 10, 2005, the Safe,
Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users (SAFETEA-LU) was signed into
law. SAFETEA-LU revised certain
provisions of section 176(c) of the Clean
Air Act, related to transportation
conformity. Prior to SAFETEA-LU,
states were required to address all of the
Federal conformity rule’s provisions in
their conformity SIPs. After SAFETEA—
LU amended CAA section 176(c)(4)(D)
and EPA revised 40 CFR 51.390 to be
consistent with those amendments,
state’s SIPs were required to address
only the following three sections of the
Federal conformity rule, modified as
appropriate to each state’s
circumstances: 40 CFR 93.105
(consultation procedures); 40 CFR
93.122(a)(4)(ii) (written commitments to
implement control measures that are not
included in the transportation plan and
transportation improvement program
(TIP)); and 40 CFR 93.125(c) (written
commitments to implement mitigation
measures). States are no longer required
to submit conformity SIP revisions that
address the other sections of the Federal
transportation conformity rule.

II1. What did the state submit and how
did we evaluate it?

On October 3, 2013, the New York
State Department of Environmental
Conservation submitted a revision to its
State Implementation Plan (SIP), to EPA
for transportation conformity
amendments filed for adoption on
August 14, 2013, and published in the
New York State Register (I.D. No. ENV—
16—13-0001—-A) on September 4, 2013.
The SIP revision included the repeal of
the old Part 240, which was not
included in the SIP, and replacement
with a new Part 240, “Conformity to
State or Federal Implementation Plans
of Transportation Plans, Programs, and
Projects Developed, Funded or
Approved Under Title 23 U.S.C. or the
Federal Transit Laws” and revisions to
Part 200, “General Provisions” into Title
6 of the Official Compilation of Codes,
Rules, and Regulations of the State of
New York (6 NYCRR). The Part 240
revisions include cites to portions of the
Federal statute and regulations that are
incorporated by reference into Part 240.
This SIP revision addresses the three
provisions of the EPA Conformity Rule
required by CAA section 176(c)(4)(D):
40 CFR 93.105 (consultation
procedures); 40 CFR 93.122(a)(4)(ii)
(control measures); and 40 CFR
93.125(c) (mitigation measures).

We reviewed the submittals to assure
consistency with the January 2009,
“Guidance for Implementing the
Transportation Conformity State
Implementation Plans (SIPs).” This
review can be found in the technical
support document that is part of the
docket. The guidance document can be
found at http://www.epa.gov/oms/
stateresources/transconf/policy/
420b09001.pdf. The guidance document
states that each state is only required to
address and tailor the three
aforementioned sections of the Federal
Conformity Rule to be included in their
state conformity SIPs. EPA’s review of
New York’s SIP Revision indicates that
it is consistent with EPA’s guidance in
that it includes the three
aforementioned regulatory elements
specified in CAA section 176(c)(4)(D).
Consistent with the EPA Conformity
Rule at 40 CFR 93.105 (consultation
procedures), New York State Part 240—
2 identifies the appropriate agencies,
procedures, and allocation of
responsibilities for consultation.
Specifically, New York State Part 240—
2.10 provides for appropriate public
consultation/public involvement
consistent with 40 CFR 93.105.

With respect to the requirements of 40
CFR 93.122(a)(4)(ii) and 40 CFR
93.125(c), the proposed SIP specifies at
6 NYCRR 240-3.1 and 240-3.2,
respectively, that written commitments
to control measures that are not
included in the transportation plan and
TIP must be obtained prior to a
conformity determination and must
demonstrate assurance that they will be
fulfilled, and that written commitments
to mitigation measures must be obtained
prior to a positive conformity
determination, and the project sponsors
must comply with such commitments.
EPA is approving 6 NYCRR Part 240
“Conformity to State and Federal
Implementation Plans of Transportation
Plans, Programs, and Projects
Developed, Funded or Approved Under
Title 23 U.S.C. or the Federal Transit
Laws,” that was published in the New
York State Register and became effective
on September 13, 2013.

IV. Final Action

EPA is approving the New York SIP
revisions for Transportation Conformity,
which were submitted on October 3,
2013. EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the Proposed
Rules section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse

comments are filed. This rule will be
effective on September 29, 2014 without
further notice unless EPA receives
adverse comment by August 28, 2014. If
EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);
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e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General

of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 29, 2014. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,

Intergovernmental relations, Oxides of
nitrogen, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: June 25, 2014.
Judith A. Enck,
Regional Administrator, Region 2.

Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart HH—New York

m 2.In § 52.1670 the table in paragraph
(c) is amended by adding in numeric
order an entry for Title 6, Part 240 and
adding subtitles, Subparts 240-1, 240-2
and 240-3, to read as follows:

§52.1670 Identification of plan.
* * * * *
(c) * x %

EPA-APPROVED NEW YORK STATE REGULATIONS AND LAWS

New York State regulation effe(\:?t‘it\iteedate Latest EPA approval date Comments
Title 6:
Part 240, Conformity to State or Federal Implementation
Plans of Transportation Plans, Programs and Projects De-
veloped, Funded or Approved Under Title 23 U.S.C. or
the Federal Transit Laws.
Subpart 240-1, Transportation Conformity General Provi- 9/13/13 7/29/14, [Insert FEDERAL REG-
sions. ISTER citation].
Subpart 240-2, Consultation ...........ccceceerieeieeiieeee e 9/13/13 7/29/14, [Insert FEDERAL REG-
ISTER citation].
Subpart 240-3 Regional Transportation-Related Emissions 9/13/13 7/29/14, [Insert FEDERAL REG-
and Enforceability. ISTER citation].
* * * * *

[FR Doc. 2014-17659 Filed 7—28—14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2012-0895; A—1-FRL—
9913-56-0AR]

Approval and Promulgation of Air
Quality Implementation Plans; Maine;
Nitrogen Oxides Exemption Request

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is approving a request
from Maine for an exemption from the
requirements for the control of nitrogen
oxides (NOx) emissions contained in
section 182(f) of the Clean Air Act (CAA
or Act) in relation to the 2008 8-hour
ozone national ambient air quality
standards (standards or NAAQS).
Maine’s request, dated October 13, 2012,
is based on a technical demonstration
submitted to EPA by Maine’s
Department of Environmental Protection
(ME DEP) showing that NOx emissions
in Maine are not having a meaningful
adverse impact on the ability of any
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nonattainment areas located in the
Ozone Transport Region (OTR) to attain
the ozone standards during times when
elevated ozone levels are monitored in
those areas. Specifically, Maine
analyzed the nearest of these areas (i.e.,
the nonattainment areas in
Massachusetts and Connecticut). Based
on EPA’s review of this technical
demonstration, and other relevant
information, we conclude that any
additional reductions in NOx emissions
in the State of Maine that would be
required under the 2008 8-hour ozone
standards, and which would be beyond
what Maine’s State Implementation Plan
(SIP) regulations already provide for,
would not produce net ozone air quality
benefits in the OTR. Thus, EPA has
determined that those emissions
reductions may be exempted under the
Act.

DATES: This rule is effective on August
28, 2014.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R01-OAR-
2012-0895. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Office of Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100, Boston,
MA. EPA requests that if at all possible,
you contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section
immediately following this paragraph to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays.
Copies of the documents relevant to this
action are also available for public
inspection during normal business
hours, by appointment at the State Air
Agency: Bureau of Air Quality Control,
Department of Environmental
Protection, First Floor of the Tyson
Building, Augusta Mental Health
Institute Complex, Augusta, ME 04333—
0017.

FOR FURTHER INFORMATION CONTACT:
Richard Burkhart, Air Quality Planning
Unit, U.S. Environmental Protection
Agency, EPA New England Regional
Office, 5 Post Office Square, Suite 100,
Boston, MA 02109-3912, telephone

number (617) 918-1664, fax number
(617) 918-0664, email
Burkhart.Richard@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

The information presented in this
action is organized as follows:

I. Background

II. What action is EPA taking?

III. Response to Comments

IV. Final Action

V. Statutory and Executive Order Reviews

I. Background

On August 5, 2013 (78 FR 47253),
EPA published a Notice of Proposed
Rulemaking (NPR) for the State of
Maine. In the NPR, EPA proposed to
approve Maine’s request for a state-wide
exemption from the CAA section 182(f)
NOx control requirements. The ME DEP
submitted the request to EPA on
October 13, 2012.

In the NPR, EPA also proposed
approval of a CAA section 176A request
from Maine to restructure the
requirements of the OTR for all of Maine
and proposed to amend the Maine SIP
accordingly. The ME DEP submitted its
restructuring request on February 11,
2013, and supplemented its submittal
on November 18, 2013. Specifically,
Maine requested that EPA approve a
“limited opt-out” or ‘‘restructuring” of
the Act’s OTR requirements pertaining
to nonattainment New Source Review
(NSR) permitting requirements
applicable to major new and modified
stationary sources of volatile organic
compounds (VOC). EPA is not taking
final action on the proposed approval of
Maine’s CAA section 176 A request or
the related proposed SIP changes at this
time.

IT. What Action is EPA taking?

EPA is approving the State of Maine’s
request for an exemption from the NOx
requirements contained in Section
182(f) of the CAA for the entire State of
Maine. CAA section 182(f) makes
certain requirements that apply to major
sources of volatile organic compounds
(VOC) also applicable to major
stationary sources of NOx emissions.
This section also gives the
Administrator authority to exempt NOx
emission sources from those
requirements. Through this action the
Administrator is granting such an
exemption with respect to the 2008
ozone NAAQS for the State of Maine.
The specific requirements that would
otherwise apply are (1) the requirement
to implement pollution controls meeting
reasonably available control technology
(RACT) for emissions of NOx; and (2)

the nonattainment area new source
review (NSR) permitting requirements
for major new and modified sources as
they apply to emissions of NOx. EPA is
approving this request pursuant to CAA
section 182(f)(1)(B), which provides the
applicable test for granting such
exemptions for nonattainment areas in
the Ozone Transport Region (OTR) (as
well as for attainment areas in the OTR).
When evaluating how Maine’s request
meets the “net ozone air quality benefit”
test in section 182(f)(1)(B) of the CAA,
EPA considered a variety of factors: (1)
Maine’s unique position at the northern
extremity of the OTR and the
phenomenon that on high ozone days?
in nearby nonattainment areas the
prevailing winds typically flow from the
southwest towards Maine; (2) our 2005
NOx exemption guidance 2 which
indicates that the ‘“net ozone air quality
benefit” test may be applied in
attainment areas within the OTR; (3)
Maine’s back-trajectory technical
analysis and EPA’s photochemical grid
modeling; (4) the language of section
182(f) of the CAA and important related
CAA provisions; and (5) information
provided by the public, and the State of
Maine, in response to our notice of
proposed rulemaking. These factors,
which are discussed in more detail in
the response to comments below, show
that Maine is downwind of nearby areas
when they experience ozone
concentrations above the standard, none
of the back-trajectories associated with
ozone concentration days above the
standard for nearby nonattainment areas
pass through Maine, and modeling data
indicate that Maine’s impact on
nonattainment areas in the OTR is so
small as to be not meaningful. For all of
these reasons, EPA believes that NOx
emission reductions required under
section 182(f) absent a NOx exemption
would not produce any meaningful
ozone benefits in OTR areas that are not
attaining the 2008 ozone standard; we
therefore conclude that Maine’s
technical demonstration and the other
information we evaluated satisfy the
requirements of the ‘“net ozone air
quality benefits” test. If EPA
subsequently determines, based on
future air quality analyses, that such
NOx emissions controls in Maine are
necessary to meet the requirements of

1The term “high ozone days” refers to days when
the ozone standard is exceeded. The 2008 ozone
NAAQS is based on a three-year average of the
fourth-highest 8-hour average yearly concentration.
When an ozone monitor “exceeds” the level of the
NAAQS (0.075 ppm or 75 ppb) it is commonly
referred to as an exceedance day.

2“Guidance on Limiting Nitrogen Oxides
Requirements Related to 8-Hour Ozone
Implementation,” January 2005.
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the CAA, EPA may initiate rulemaking
to revoke the NOx exemption being

approved in relation to the 2008 ozone
NAAQS.

III. Response to Comments

EPA received both supportive and
adverse comments on its August 5, 2013
NPR. The comments received that relate
to Maine’s CAA section 182(f) NOx
exemption request, and EPA’s responses
to those specific comments, are set forth
below. As noted above, EPA is not
taking action on Maine’s OTR
restructuring request relating to
nonattainment NSR applicable to VOC
emissions and this notice, therefore,
does not address public comments
received on that aspect of EPA’s August
5, 2013 NPR. Any final action on EPA’s
proposed approval of Maine’s OTR

restructuring request for VOC NSR will
be taken separately. Public comments
received on our August 5, 2013 NPR
that pertained to Maine’s OTR VOC NSR
restructuring request will be addressed
at that time.

Comment #1: Several commenters
mentioned that Maine’s air quality data
is near the existing ozone NAAQS. One
or more commenters stated that
preliminary 2013 ozone data show that
coastal Maine’s design value is 75 parts
per billion (ppb) [0.075 parts per million
(ppm)] and within a small margin of
failing to meet the NAAQS. Several
commenters directly stated or implied
that they expect ozone levels in Maine
will increase if EPA approves Maine’s
NOx exemption request.

Response #1: The ME DEP runs an
extensive network of ozone monitors

throughout the State of Maine. In
addition, there are three ozone monitors
run by tribes in Maine and two ozone
monitors at CASTNET (Clean Air Status
and Trends Network) sites. All ozone
data for monitoring sites in Maine meet
the 2008 ozone NAAQS. The design
values 3 for ME DEP’s ozone monitors,
based on 2010-2012 quality-assured,
certified ozone data, are shown in Table
1 below (Maine’s ozone data are
available in the EPA Air Quality System
(AQS) air quality database and in the
EPA airdata database at http://
www.epa.gov/airdata/ad rep
mon.html). Final 2013 ozone data and
preliminary 2011-2013 design values
are also shown. The 2013 data are also
in AQS, and have been certified.

TABLE 1—MAINE OZONE DATA 4TH HIGH VALUES AND DESIGN VALUES (DV)

4th 4th 4th 4th 2010 to | 2011 to

Site location County Monitor type AIRS ID # High High High High 2012 2013

2010 2011 2012 2013 DV DV
Bar Harbor—McFarland Hancock ......cccceeeiveiiinnnns 230090103 0.070 0.066 0.060 0.069 0.065 0.065

Hill.

Bar Harbor—Cadillac Mtn. | Hancock ..........cccccceuveene. 230090102 0.076 0.074 0.066 0.068 0.072 0.069
Bowdoinham .................... Sagadahoc .... 230230006 0.061 0.061 0.062 0.061 0.061 0.061
Cape Elizabeth ................ Cumberland ...... 230052003 0.072 0.070 0.066 0.072 0.069 0.069
Durham ......c.ccccevvveiieennnen. Androscoggin ... 230010014 0.058 0.063 0.061 0.059 0.060 0.061
Gardiner .......ccceeeevveeenen. Kennebec ......... 230112005 0.059 0.063 0.064 0.065 0.062 0.064
Holden .......ccccoveviveiieenen. Penobscot ..... 230194008 0.059 0.055 0.058 0.064 0.057 0.059
Jonesport .......ccceiiieiene Washington ... 230290019 0.061 0.057 0.057 0.062 0.058 0.058
Kennebunkport ................. York .oocovevienns 230312002 0.072 0.073 0.077 0.076 0.074 0.075
North Lovell ........cccccuueeee. Oxford . 230173001 0.054 0.054 0.056 0.052 0.054 0.054
Port Clyde ......cccccveevenennen. Knox ......c....... 230130004 0.070 0.068 0.062 0.076 0.066 0.068
Portland .........ccccveeinenns Cumberland ..........ccccceee.. 230050029 0.060 0.060 0.065 0.061 0.061 0.062
Shapleigh ......ccccceveveeienn YOrK woeeeeeeeeieeee e 230310040 0.066 0.064 0.065 0.064 0.065 0.064
West Buxton .........cc.e...... YOrK oveeeeciee e 230310037 0.058 0.059 0.065 0.063 0.060 0.062

All data in parts per million (ppm) ozone—2013 ozone design values are preliminary.

NCore: National Core.

SLAMS: State and Local Air Monitoring Station.

SPMS: Special Purpose Monitoring Station.

SPM/NR: Special Purpose Monitor/Non-Regulatory.

As has always been the case in Maine,
the ozone monitors with the highest
design values are located on the coast
(i.e., Kennebunkport, Cape Elizabeth,
Portland, Port Clyde, Bar Harbor and
Jonesport).

ME DEP received similar comments,
during its state public comment period,
asserting that if a NOx exemption is
granted by EPA the effect would be to
exacerbate current air quality in Maine;
to address these comments, ME DEP
prepared a technical analysis
supplementing its original analysis, and
submitted that additional analysis to
EPA as part of its November 18, 2013
submittal supplementing its original

3The 2008 ozone NAAQS is based on a three-year
average of the fourth-highest 8-hour average yearly
concentration. This value is called the design value.
If the design value is less than or equal to 0.075

submittal. ME DEP’s analysis tracks the
origin of the ozone precursor pollutants
(NOx and VOC) on days when the 2008
NAAQS is exceeded. Maine is at the end
of the ozone “pipeline” in the OTR, and
thus receives ozone transported from
points to the south, such as from the
Greater Boston area, the large cities
along coastal Connecticut and from the
New York City area. These pollutants
are transported into Maine on southerly
and south-westerly winds, the only
wind direction that results in ozone
levels in Maine that exceed the 2008
ozone NAAQS.

Furthermore, Maine did not request to
discontinue or remove from its SIP any

ppm (the level of the 2008 ozone NAAQS) the area
is meeting the 2008 ozone NAAQS. An ozone
monitor can “exceed” the level of the NAAQS
(0.075 ppm or 75 ppb) on average three times a year

existing NOx pollution controls. That is,
all existing sources still will be required
to comply with currently applicable
NOx pollution control requirements to
which they were subject prior to EPA’s
action approving Maine’s NOx
exemption request. Specifically, the
NOx control requirements contained in
Chapters 138, 145 and 148 of ME DEP
Regulations (‘““Reasonably Available
Control Technology For Facilities That
Emit Nitrogen Oxides (NOx-RACT),”
“NOx Control Program,” and
“Emissions from Smaller-Scale Electric
Generating Facilities”) will remain in
Maine’s SIP. And for major new and
modified stationary sources of NOx,

and still “meet” the 2008 ozone NAAQS. Any one
monitor with a design value above the level of the
NAAQS is not meeting the NAAQS.
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Maine’s Prevention of Significant
Deterioration (PSD) permitting
requirements will now apply in lieu of
the nonattainment NSR permitting
requirements. Outside of the OTR, PSD
permitting requirements typically apply
in areas attaining the NAAQS. All of
Maine is now attaining the ozone
NAAQS, and ME DEP’s technical
demonstration supporting its NOx
exemption request shows that Maine’s
emissions are not having a meaningful
adverse impact on the ability of any
nonattainment areas in the OTR to
attain the ozone NAAQS. The basis of
Maine’s conclusion was a detailed
analysis of all of the ozone exceedances
in the nearest of these areas (i.e., the
nonattainment areas in Massachusetts
and Connecticut).

Moreover, it is important to note that,
as explained in EPA’s August 5, 2013
NPR, EPA’s approval of this NOx
exemption is not the first time that EPA
has granted a NOx exemption under
CAA section 182(f) to Maine. On
December 26, 1995 (60 FR 66748), EPA
approved the State of Maine’s section
182(f) NOx exemption request for
counties in northern and downeast
Maine which were attaining the 1-hour
ozone NAAQS applicable at that time
(specifically, Aroostook, Franklin,
Oxford, Penobscot, Piscataquis,
Somerset, Washington, Hancock and
Waldo Counties). In addition, on
February 3, 2006 (71 FR 5791), EPA
approved a section 182(f) NOx
exemption request for a similar area in
Maine (specifically, Aroostook,
Franklin, Oxford, Penobscot,
Piscataquis, Somerset, Washington, and
portions of Hancock and Waldo
Counties) in relation to the 1997 8-hour
ozone NAAQS. Thus, since December
1995 all of the major stationary sources
of NOx in these areas have not been
subject to the nonattainment NSR
permitting requirements that are
applicable throughout the OTR. Sources
in these areas have throughout that
period of time been covered by Maine’s
PSD regulations, and will continue to be
so covered under EPA’s approval of this
NOx exemption request.

Comment #2: One commenter
requested that EPA and Maine examine
ozone data from Appledore Island and
other “research ozone monitors.” In
addition, the commenter requested that
Maine examine ozone data at the now
discontinued Small Point 0zone monitor
and discontinued ozone monitor in
Pownall, Maine. Another commenter
noted that “[gliven the nature and
limitations of monitoring, it is fair to say
that other locations are likely to be
above the current 75 ppb [0.075 ppm]

standard but simply haven’t been
identified.”

Response #2: As stated in the
response to comment #1 above, there is
an extensive ozone monitoring network
operated in the State of Maine by a
number of entities. For a variety of
reasons, ME DEP runs more ozone
monitors than minimally required under
EPA regulations at 40 CFR Part 58,
Appendix D. This is especially true in
southern Maine and along the entire
coastline, where Maine records its
highest levels of ozone. For example,
EPA regulations require the State of
Maine to run a minimum of two ozone
monitors in the Portland-South
Portland, Maine Metropolitan Statistical
Area (MSA), which comprises the
counties of Cumberland, Sagadahoc and
York. ME DEP currently runs six ozone
monitors in this MSA, with a mix of
monitors along the coast and some
monitors located more inland. As stated
earlier, all current Maine ozone sites in
the AQS data base (see Table 1, above)
are monitoring air quality that meets the
2008 ozone NAAQS. In addition, all
New Hampshire ozone sites in the AQS
data base also monitor air quality that
meets the 2008 ozone NAAQS. In fact,
all of Maine and all of New Hampshire
are designated as attainment/
unclassifiable for the 2008 ozone
NAAQS (see 40 CFR 81.320 and 81.330),
the best/cleanest classification.

With regard to ozone monitoring data
at Appledore Island off the coast of New
Hampshire, the University of New
Hampshire did operate a research data
ozone monitor on this island for a
number of years. The data is available
at: www.eos.unh.edu/observatories/
data.shtml. The Appledore monitor was
shut down in March 2012, so the latest
three years available to analyze from
that monitor for the ozone season are
the years 2009-2011. An analysis of that
data by the ME DEP shows that the 4th
highest daily maximum concentrations
for each year were 0.075 ppm, 0.068
ppm and 0.070 ppm, respectively,
resulting in a design value of 0.071
ppm, which is below the 2008 ozone
NAAQS.

The Pownal, Maine ozone monitoring
site was in operation only during the
1980 through 1983 ozone seasons.
Pownal is an inland ozone monitoring
site and, as is the case for all inland
ozone monitoring sites, historically had
lower maximum ozone values than
nearby coastal sites. An analysis of
historic ozone data by the ME DEP
shows the 4th highest daily maximum
8-hour ozone concentration in 1983 at
the Pownal site was on the order of 0.02
ppm ozone lower (based on the 4th
highest daily maximum 8-hour

concentration) than the coastal sites in
Kennebunkport and Cape Elizabeth,
respectively. Even though these data are
quite old, they confirm the observation
that ozone concentrations at inland sites
in Maine are much lower than at coastal
sites during periods of high ozone.
During ozone episodes in Maine, ozone
plumes which originate from the large
upwind urban areas of Boston and
Providence are advected over the Gulf of
Maine (the North Atlantic) by the wind,
and then inland into coastal Maine.
Once ashore, the ozone concentrations
are quickly reduced, most likely by two
methods. The first reduction method is
the increase in mixing height over the
land, as opposed to over the cold North
Atlantic. The increase in mixing height,
both because of the roughness length ¢
of the land as opposed to the ocean (i.e.,
the land has hills, trees and buildings
which cause a resistance for the winds;
the relatively smooth ocean does not,
and the increase in resistance,
roughness, causes the mixing height to
increase), and the warmer land being
able to support a higher boundary layer
mixing height, help to dilute ozone
levels and thus lower ozone
concentrations. In addition, ozone
scavenging (the process whereby ozone
is converted into oxygen, a non-
pollutant) by the land-cover vegetation
of trees, shrubs and grasslands helps to
lower ozone concentrations. The result
of these processes is lower ozone
concentrations inland in Maine and
higher concentrations along the coast.
Since ozone in Maine is highest along
the coast, Maine has put many of its
ozone monitors in coastal locations.
The Small Point monitoring site in
Phippsburg, Maine was in operation
only during the 1994-2000 ozone
seasons. This site is in Sagadahoc
County, which is part of the Portland-
South Portland, Maine Metropolitan
Statistical Area. The Small Point
monitor was at a coastal location. An
analysis by the ME DEP of the historic
ozone data during that time period
shows that there was only a single year,
1996, when the Small Point
(Phippsburg) site had the highest 4th
high maximum daily 8-hour ozone
concentration among coastal monitoring
sites in Maine. The highest site during
other years was at the Kennebunkport
site in 1994 and 1995, at the Cape
Elizabeth site in 1997, and at the
Cadillac Mountain Summit site in 1998,
1999 and 2000. Depending on the
transport pattern at a particular time,

4 “Roughness length” is a measure of surface
roughness, oceans are smooth with a low roughness
length, while forests are rough with a high
roughness length.
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the peak ozone concentration can occur
anywhere along Maine’s southwest and
mid-coast regions, but the southern sites
are most likely to show the highest
concentrations.

As stated earlier, ME DEP runs more
ozone monitors in the Portland-South
Portland, Maine MSA than is required
by EPA’s minimum ozone monitoring
requirements at 40 CFR Part 58,
Appendix D. Maine’s entire ozone
monitoring network is described in its
2014 Annual Air Monitoring Plan. (See
www.maine.gov/dep/air/monitoring/
docs/Air%20Monitoring % 20Plan.pdf.)
This annual air monitoring plan is
required to be submitted to EPA
annually for review and approval after
being subjected to a 30-day public
comment period. Maine’s most recent
plan was posted for public comment on
May 31, 2013, and was then submitted
to EPA for review on July 1, 2013. EPA
approved Maine’s plan as a final action
on August 6, 2013 and does not believe
there exist any gaps in ozone monitoring
coverage along Maine’s coast.

Comment #3: Several commenters
discuss Maine’s ozone air quality and
refer to it as poor and/or unhealthy.
They cite high asthma rates and other
lung ailments. For example, one
commenter states: “[i]t is a troubling
fact that Mainers continue to suffer from
smog pollution from in-state and cross-
border pollutants, especially in the
summer. Maine’s Department of Health
and Human Services (DHHS) reports
that Maine has some of the highest rates
of asthma in the country, with
approximately 10% of Maine adults and
10.7% of children suffering from
asthma. According to the American
Lung Association’s 2013 “State of the
Air” report, hundreds of thousands of
Maine residents suffer from smog
pollution, including more than 23,000
children and 127,000 adults with
asthma; nearly 84,000 with COPD;
377,000 with cardiovascular disease;
and nearly 103,000 with diabetes. In
addition, more than 269,000 young
people under age 18 and 216,000
seniors in Maine are especially
vulnerable to harmful health impacts of
smog pollution. Given the on-going
health threat of smog pollution to Maine
families, we believe that it would be a
serious mistake to weaken the state’s
ability to control sources of smog
pollutants.”

Another commenter states that one
half of Maine’s counties have unhealthy
air quality. Several commenters also
state that Maine’s ozone air quality is
getting worse, not better.

Response #3: The primary ozone
NAAQS (0.075 ppm on an 8-hour
average basis) was established by EPA

in 2008 to protect public health with an
adequate margin of safety. As stated
earlier, all of Maine’s air quality meets
the 2008 ozone NAAQS and all of
Maine is designated attainment/
unclassifiable for the 2008 ozone
NAAQS (40 CFR 81.320). See Response
#1 and Table 1, above. In addition,
ozone trends in Maine show improving
air quality. For example, EPA AQS
ozone data show that in 1983 there were
30 days on which the 2008 ozone
NAAQS was exceeded ® in Maine. By
1993, the number of days on which the
ozone NAAQS was exceeded had
dropped to 20, and by 2003 that number
was 15. In 2013, preliminary ozone data
show only 5 days on which the 2008
ozone NAAQS was exceeded in Maine.
Maine has also seen a significant
reduction in its 8-hour ozone design
values over the last 30 years. For
example, the 8-hour ozone design
values for Cumberland County for the
1983-1985, 1991-1993, 2001-2003, and
2011-2013 time periods are 0.116 ppm,
0.098 ppm, 0.088 ppm, and 0.069 ppm,
respectively. Similarly, the 8-hour
ozone design values for York County for
the same time periods are 0.115 ppm,
0.102 ppm, 0.091 ppm, and 0.075 ppm,
respectively. Due primarily to emission
reductions upwind of Maine, EPA
expects this improving ozone air quality
trend to continue in Maine.

As noted in Maine’s request, NOx
emissions in Maine have been reduced
over the past 10 years, and this trend is
expected to continue. This trend has
been demonstrated by a number of SIP
revisions submitted by ME DEP and
approved by EPA in recent years. In
those SIP submittals, Maine has shown
that NOx emissions across the state will
continue to decrease into the future as
a result of the implementation of a
variety of state and federal control
strategies, none of which are affected by
Maine’s section 182(f) NOx exemption
being approved by EPA. Examples of
this are the Ozone Redesignation and
Maintenance Plans for: (1) Portland,
Maine; and (2) Hancock, Knox, Lincoln
and Waldo Counties, each approved by
EPA on December 11, 2006 (71 FR
71489). In the state’s maintenance plans

5 An ozone monitor can “exceed” the level of the
NAAQS (0.075 ppm or 75 ppb) on average three
times a year and still “meet’”” the 2008 ozone
NAAQS. Any one monitor with a design value
above the level of the NAAQS is not meeting the
NAAQS. Since Maine has many monitors it is likely
and common that different monitors record
exceedances on different days. This is one way
Maine can have 5 “exceedance” days and still not
violate the level of the ozone NAAQS. The other is
that in one very hot year Maine can have 5
exceedance days, but have only one or two
exceedance days in the two other years that are
included in the calculation of the three-year average
design value.

for these areas, ME DEP projected that
typical summer day NOx emissions in
Cumberland, Hancock, Knox, Lincoln,
Sagadahoc, Waldo, and York Counties
(the same counties affected by the
expansion of Maine’s previously
approved section 182(f) NOx
exemptions) would decrease by 42.5%
between 2005 and 2016. Another
example is Maine’s Regional Haze Plan
approved by EPA on April 24, 2012 (77
FR 24385). In that plan, Maine projected
that annual NOx emissions across the
entire state would decrease by 52.7%
between 2002 and 2018. EPA’s August
5, 2013 NPR for Maine’s NOx exemption
request explains that granting the NOx
exemption will only result in rendering
inapplicable any additional NOx
reduction requirements that would be
required pursuant to the 2008 ozone
NAAQS and which would be beyond
already existing pollution control
requirements.

Comment #4: Several commenters
noted that the Clean Air Scientific
Advisory Committee (CASAC) has
recommended a tighter ozone standard
which, if promulgated, would put much
of coastal Maine into ozone
nonattainment.

Response #4: EPA is required by the
CAA to evaluate and act on Maine’s
NOx exemption request as it applies to
the current ozone NAAQS, the ozone
standards EPA promulgated in 2008.
Section 182(f) of the CAA does not
contain NOx exemption evaluative
criteria relating to NAAQS that may be
promulgated in the future. However, if
EPA were to revise the ozone NAAQS
in the future, EPA would evaluate
Maine’s ozone data at that time and
make appropriate decisions regarding
attainment and nonattainment in Maine
during the designation process. If EPA
in the future designates a portion of
Maine as nonattainment under a revised
ozone NAAQS, that area would
automatically be subject to
nonattainment new source review (NSR)
and RACT for NOx, independent of
whether or not EPA approves Maine’s
NOx exemption request for the 2008
ozone NAAQS. As noted in EPA’s
implementation rule for the 1997 ozone
NAAQS (69 FR 23951, April 30, 2004)
and in EPA’s proposed implementation
rule for the 2008 ozone NAAQS (78 FR
34178, June 6, 2013), a NOx exemption
request must be submitted to EPA by a
state with respect to a specific ozone
NAAQS and must be re-submitted for
each subsequent ozone NAAQS. Thus, if
EPA does revise the ozone NAAQS in
the future, we would expect that Maine
would be required to submit a new
request for a NOx exemption for the
revised ozone NAAQS were Maine to
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determine that a NOx exemption should
continue in any portion of the state.

Comment #5: Certain commenters
asserted that, notwithstanding Maine’s
air trajectory analysis, EPA’s Cross State
Air Pollution Rule (CSAPR) modeling
shows that Maine significantly
contributes to nonattainment, and
interferes with maintenance of the 2008
ozone NAAQS. For example, CSAPR
source apportionment modeling for the
ozone monitor in Barnstable County,
Massachusetts shows that Maine’s
contribution to that monitor is greater
than 1% of the 2008 ozone NAAQS (i.e.,
1.217 ppb).

The commenters further asserted that,
although CSAPR focused on the 0.08
ppm ozone NAAQS, had CSAPR
focused on the 0.075 ppm 2008 NAAQS,
Maine would have been identified at
that time as a significant contributor of
ozone-related pollutants to Barnstable
County, Massachusetts. That is because,
the commenters assert, the Barnstable
County ozone monitor would have been
identified as having attainment and
maintenance problems in relation to a
0.075 ppm standard (i.e., at a level of
76.7 ppb).

The commenters further assert that
the Barnstable County monitor has a
current design value (DV) of 0.075 ppm
(based upon 2010-2012 certified data),
which is right at the level of the 2008
ozone NAAQS. An ozone monitor’s DV
consists of the 3-year average of the 4th
highest ozone concentrations in each of
the three years, at that monitor, which,
for the Barnstable County monitor were
78 ppb (2010), 68 ppb (2011), and 79
ppb (2012), respectively. While the
Barnstable County monitor is currently
monitoring attainment, two of those
three years were well above attainment
levels for the 2008 ozone NAAQS. Thus,
the commenters assert, this indicates
that EPA’s CSAPR modeling was
correct, and that Barnstable does have
an attainment/maintenance problem in
relation to the 2008 ozone NAAQS.
Thus, the commenters conclude that the
CSAPR modeling indicates that Maine’s
emissions significantly contribute to
ozone attainment/maintenance
problems in Massachusetts.

The commenters continue by stating
that Maine’s back trajectory analysis is
incomplete because it only considered
nearby nonattainment areas in
Connecticut and Massachusetts, and did
not consider areas that are currently
designated attainment that have been
nonattainment in the past (i.e.,
maintenance areas). They further assert
that EPA modeling from the Clean Air
Interstate Program (2005) and CSAPR
(2011) shows that Maine has a 0.3 ppb
nonattainment area impact on ozone

levels in Massachusetts and a 0.141 ppb
impact in Connecticut. Any reduction in
controls, in Maine, the commenters
assert, will result in greater adverse
ozone impacts in these areas.

Response #5: The modeling
conducted by EPA to support the
development of the Clean Air Interstate
Rule (CAIR) and CSAPR is not directly
relevant to our analysis of Maine’s
request for a NOx waiver under section
182(f), because neither modeling
analysis directly addresses ozone
contribution with respect to the 2008
ozone standard. The CAIR modeling
was conducted to analyze interstate
transport with respect to the 1997 ozone
and 1997 PM, s NAAQS and the CSAPR
modeling was conducted to analyze
interstate transport with respect to the
1997 ozone and the 1997 annual PM, 5
and the 2006 24-hour PM, s NAAQS.
Thus, neither modeling analysis
provides information on downwind
areas that will have difficulty attaining
or maintaining the 2008 ozone standard,
or on upwind areas that contribute to
those problems. Nevertheless, it is
informative that the CSAPR modeling
shows a very small contribution from
Maine to nonattainment sites (relative to
the 1997 ozone standard) in the OTR.
The CSAPR modeling does strongly
suggest that Maine’s ozone impact on
these areas is not meaningful. (EPA’s
response to comment #8 below
discusses issues related to Maine’s
ozone impact in greater detail).

In addition, it is important to note
that Barnstable County, Massachusetts
is designated attainment for the 2008
ozone NAAQS (see 40 CFR 81.320).
Also, 2010-2012 quality-assured,
certified ozone data (available in EPA’s
AQS database) for the Truro,
Massachusetts ozone monitor (the ozone
monitor in Barnstable County) meets the
ozone NAAQS. As the commenter
noted, the design value for this monitor
for this period is 0.075 ppm. The
preliminary AQS ozone data for 2013
also meets the NAAQS (design value
period 2011-2013). The preliminary
design value at Truro for 2011-2013 is
0.073 ppm. Thus, for purposes of
evaluating Maine’s request for a NOx
waiver, EPA has decided it is
appropriate to treat Barnstable County,
Massachusetts as an attainment area.

Furthermore, the Maine DEP has
undertaken, and EPA has reviewed, an
additional analysis of the elevated
ozone levels recorded at the Truro
ozone monitor. The ME DEP generated
back trajectories for all days during 2008
to 2012 that the Truro monitor showed
an exceedance, with final AQS data, of
the 2008 ozone NAAQS, at the Truro
ozone monitor. ME DEP also generated

back trajectories for days during 2013
for which preliminary AQS ozone data
showed an exceedance at the Truro
monitor. In all, there were back
trajectories generated by the ME DEP for
18 separate days, and the trajectories
show that on those exceedance days the
air parcels do not originate or traverse
any part of Maine. This trajectory
analysis does not show any meaningful
ozone contribution from Maine to the
Truro site on days conducive to ozone
exceedances in Truro, for the period
2008 to 2013.

Comment #6: One commenter states
that Maine’s submission to EPA
indicates that the state’s VOC and NOx
emissions are of small magnitude
compared to other OTR states. The State
of Delaware commented that, based on
the emissions data Maine provided in
its submittal, half of the OTR states’
NOx emissions are smaller in magnitude
than Maine’s (i.e., CT, DE, Washington
DC, NH, RI, and VT), and the other
half’'s NOx emissions are of greater
magnitude than Maine’s (i.e., MD, MA,
NJ, NY, PA, and VA).

Response #6: EPA acknowledges that
Maine’s NOx exemption submission to
EPA states that Maine’s NOx emissions
are small compared to the total
emissions of the entire OTR, and that
Maine provided that comparison as one
aspect of the total weight of evidence
supporting its request. The magnitude of
NOx emissions in an area, however, is
not a criterion for granting a NOx
exemption request. Neither the
magnitude of Maine’s NOx emissions,
nor the fact that Maine’s emissions
constitute a relatively small percentage
of total NOx emissions generated in the
OTR, were factors that influenced EPA’s
evaluation of the merits of Maine’s NOx
exemption request. The primary
technical information that forms the
basis of EPA’s approval of Maine’s NOx
exemption request consists of the back
trajectory analyses described in Maine’s
submittal, the conclusions of which are
generally supported by the
photochemical grid modeling conducted
previously by EPA. Moreover, Maine is
not seeking to increase its NOx
emissions by eliminating or curtailing
existing emission controls currently
being implemented by existing
stationary sources in Maine. As
explained earlier, EPA expects the
overall trend in anthropogenic NOx
emissions to continue to decline in
Maine over time due to already existing
and enforceable pollution controls on
those sources of NOx emissions. (VOC
emissions are not the subject of this
final action, which, as already noted,
only addresses Maine’s request for a
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NOx exemption under CAA section
182(f).)

Comment #7: One commenter stated
that the nonattainment new source
review requirement to implement a
level of emissions control constituting
the Lowest Achievable Emission Rate
(LAER), that would be replaced by Best
Available Control Technology (BACT)
by virtue of the NOx exemption EPA is
approving, is very important to air
quality and therefore should not be
replaced. The commenter notes that
LAER ensures a more stringent level of
control. The commenter further states
that such control is the backbone of
maintaining air quality and is especially
important where air quality is at, or
near, the NAAQS, as are parts of Maine
today. The commenter further
concludes that ME DEP’s position is that
BACT, the level of emissions control
applicable to major new and modified
stationary sources in areas designated
unclassifiable/attainment for a
particular NAAQS, will be as effective
as LAER for reducing ozone levels, and
the commenter disagrees with that
position which the commenter
attributes to ME DEP. The commenter
asserts that a review of EPA’s RACT/
BACT/LAER Clearinghouse shows a
very wide range for BACT emission
limits, whereas LAER is either unique or
more stringent than BACT, or at least
equivalent to the most stringent BACT
limits. The commenter points to an
example to illustrate its point, one of
ME DEP’s air pollution control licenses
that would destroy fumes from loading
crude oil into marine tank vessels. The
commenter also makes a number of
other assertions, all of which are
designed to argue that LAER is more
stringent than BACT and that EPA
should therefore not grant Maine’s
request for a NOx exemption.

Response #7: In essence, the
commenter asserts that a source
required to meet a LAER level of
emissions control will almost all of the
time achieve greater emission
reductions than a source that is required
to meet a BACT level of emissions
control. The commenter further alleges
that the ME DEP takes the position that
there is little to no difference between
LAER and BACT levels of control when
controlling NOx emissions. (VOCs are
not the subject of this final action, and
so are not discussed here).

Whether or not ME DEP actually does
take the position that, in most cases, a
BACT level of control will yield the
same level of emissions reductions as a
LAER level of control is not germane to
EPA’s analysis of the approvability of
Maine’s request for a NOx exemption
under CAA section 182(f). Thus,

whether the comment were true, or not,
it would not be relevant to this final
action. Whether BACT or LAER applies
to major new or modified sources of
NOx in Maine is simply a factual
consequence of whether EPA grants
Maine’s NOx exemption request, and is
not a technical or legal factor that
determines (even in part) whether
Maine qualifies for a NOx exemption
under CAA section 182(f). As such no
response to the comment is required.

Nonetheless, EPA notes that LAER
and BACT determinations are made
independently, based on the specific
facts for each project. By definition, the
main difference between the two types
of determinations is the fact that a
BACT analysis will take into account
energy, environmental, and economic
impacts and other costs required to meet
a specific emission limit. These factors
are not relevant, however, when
determining an emission limit that
meets LAER. For these reasons, whether
an emission limit determined as a result
of a BACT or LAER analysis would turn
out to be equivalent in any one
particular case depends largely on the
case-specific facts regarding the source
and the various factors considered in
the analysis.

Moreover, EPA’s approval of Maine’s
request is based on a technical
demonstration submitted by ME DEP
showing that NOx emissions in Maine
are not having a meaningful adverse
impact on the ability of any ozone
nonattainment areas located in the OTR
to attain the ozone standards during
times when elevated ozone levels are
monitored in those areas. Specifically,
Maine analyzed the nearest of these
areas (i.e., the nonattainment areas in
Massachusetts and Connecticut).
Consequently, any additional reductions
in NOx emissions (such as the
difference between LAER and BACT)
are not necessary for attainment or
maintenance of the ozone standards in
the ozone nonattainment areas nearest
to Maine and located in the OTR.

Comment #8: Commenters stated that
Maine’s technical demonstration “lacks
the proper analysis needed for EPA to
approve the [NOx waiver] request,” and
that section 182 “specifically requires a
technical demonstration that shows that
‘net air quality benefits’ are greater in
the absence of NOx reductions from the
sources concerned.” The commenters
also stated that the other two tests
available under section 182(f),
“contribution to attainment” and ‘“net
ozone benefit,” only apply to
nonattainment areas [and all of Maine is
designated attainment] and the
“contribution to attainment” test is only

available in areas not located within the
OTR.

Response #8: EPA has evaluated
Maine’s request for a NOx waiver and
concluded that the State has met the
relevant statutory test and that approval
of the request is consistent with the
requirements of the Clean Air Act. This
response explains why we have
concluded that the “net ozone air
quality benefit” test in CAA section
182(f)(1)(B) is the relevant statutory test
and how the information available to
the Agency demonstrates that Maine has
satisfied the requirements of that test.

First, as explained in our 2005 NOx
waiver guidance (“Guidance on
Limiting Nitrogen Oxides Requirements
Related to 8-Hour Ozone
Implementation,” January 2005) (“2005
NOx Waiver Guidance”),8 EPA
concludes that the “net ozone air
quality benefit” test outlined in section
182(f)(1)(B) applies to nonattainment
and attainment areas within an ozone
transport region. Section 182(f)(1)(B)
provides that the NOx requirements in
section 182(f) shall not apply for

“nonattainment areas within . . . an
ozone transport region if the
Administrator determines . . . that

additional reductions of [NOx] would
not produce net ozone air quality
benefits in such region.” 42 U.S.C.
7511a(f)(1)(B). As explained in the 2005
NOx waiver guidance, EPA believes “[i]t
would be absurd and, therefore, it is
unlikely that Congress intended to
apply more stringent requirements in
the attainment/unclassified portions of
the [OTR] than would apply to more
polluted portions.” 2005 NOx Waiver
Guidance at pp. 23—24. Moreover, a key
statutory consequence of a state’s
inclusion in the OTR is that key
nonattainment area requirements also
apply in attainment areas. CAA section
184(b)(2), for example, provides that
certain sources shall be “subject to the
requirements which would be
applicable . . . if the area were
classified as a Moderate nonattainment
area.” 42 U.S.C. 7511c¢(b)(2). In this
context, EPA concludes that the
statutory language in CAA section 182(f)
is ambiguous. EPA further believes that

6 The NOx waiver guidance is not binding and
EPA remains free to reconsider whether the
recommendations set forth in the guidance are
applicable or not in any given situation. As
explicitly explained in the guidance: ““[t]his
document does not impose binding, enforceable
requirements on any party, nor does it assure that
EPA may approve all instances of its application,
and thus the guidance may not apply to a particular
situation based upon the circumstances presented.
The EPA retains the discretion to adopt approaches
on a case-by-case basis that differ from this
guidance where appropriate.” 2005 NOx Waiver
Guidance at p.3
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it would not be reasonable to interpret
the requirements of CAA section 182(f)
as making it more difficult for an
attainment area in the OTR than a
nonattainment area in the OTR to
qualify for a NOx waiver. EPA thus
concludes that the ‘“net ozone air
quality benefit” is the appropriate
statutory test to apply when evaluating
Maine’s request.

Second, CAA section 182(f)(1)(B),
which establishes the “net ozone air
quality benefit” test, states that the NOx
requirements in section 182(f) shall not
apply if the Administrator determines
that additional reductions of NOx
emissions would not produce a ‘“net
ozone air quality benefit.”” As an initial
matter and as acknowledged in the 2005
guidance, EPA believes the term “net
ozone air quality benefit” is ambiguous.
It is thus appropriate for EPA to look to
other relevant CAA provisions in
interpreting this term. Of particular
relevance are CAA section 184 (which
establishes the OTR) and CAA section
176A (which clarifies the purpose and
intent behind creation of the OTR).
These two provisions shed light on how
terms in section 182(f) should be
interpreted. Specifically, sections 176 A
and 184 focus on concerns regarding
interstate transport of pollutants leading
to a violation of a NAAQS in one or
more states. Said another way, these
sections focus on situations in which
transported pollutants are making a
meaningful contribution to ozone
nonattainment. Put simply, Congress
was concerned with reducing the
impact of transported pollutants to areas
that were not attaining the ozone
standard. This plain, but important,
conclusion also is supported by other
provisions contained in section 184. In
this context, EPA concludes that it is
appropriate to interpret the “net ozone
air quality benefit” test in CAA section
182(f)(1)(B) as focused on downwind
locations and days above the standard.
In other words, the legally relevant
ozone air quality benefits are those that
occur in downwind nonattainment areas
on days when those areas have air
quality above the standard. Thus, we
conclude it is appropriate, when
evaluating whether this test has been
satisfied, to focus on the impact of NOx
emissions from the area requesting a
NOx waiver on any nonattainment
area’s ability to attain the ozone
standards.

This conclusion is also consistent
with the 2005 guidance which says that
the analysis should focus on values
above the ozone standard, and, in some
situations, may also need to consider
values just below the standard. The
suggestion that ozone impacts on areas

with values just below the standard
should be considered is made in the
context of discussing the analysis
needed when implementation of NOx
emission controls would actually cause
increased ozone levels in some areas. In
such a situation, it is logical to consider
impacts across areas to determine
whether there is, on net, a benefit or
disbenefit associated with NOx controls
in the relevant area. EPA does not
believe the guidance suggests that
values below the standard should be
considered in other circumstances such
as those presented by Maine’s request.
In any event, as noted above, guidance
documents by their nature are not
binding and EPA retains discretion to
depart from the guidance in appropriate
circumstances. For the reasons given
above, EPA has determined that it is
reasonable in this situation to focus on
nonattainment areas and on days when
air quality in those areas exceeds the
standard.

Third, in evaluating whether Maine
has satisfied the “net ozone air quality
benefit” test, we considered Maine’s
unique position at the northern
extremity of the OTR, our 2005
guidance, the technical analysis
presented by Maine and information
provided by commenters in response to
our notice of proposed rulemaking.
Maine is in a relatively unique position
for several reasons: (1) Because of its
geographic position, Maine is generally
downwind of nearby areas with high
ozone on the days when those areas are
experiencing ozone nonattainment
problems; (2) Maine’s back trajectory
modeling analysis shows that none of
the air parcels associated with the
nonattainment areas nearest to Maine
pass through or traverse Maine’s airshed
on days when the ozone standard is
exceeded; and (3) CSAPR modeling
suggests that Maine’s impact on
nonattainment areas is not meaningful.
For all of these reasons, we believe that
these additional NOx emission
reductions would not produce any
meaningful ozone benefits in areas
above the standard within the OTR and
therefore concluded that Maine’s
technical demonstration satisfies the
requirements of the ‘“net ozone air
quality benefits test.”

Fourth, as noted above, it is important
to emphasize that EPA’s decision to
grant Maine’s request will not result in
the relaxation of any already required
and operational emissions controls
currently in place at stationary sources
in Maine. Even with a NOx exemption
in place, Maine will still be required to
implement the air permitting
requirements applicable in attainment
areas for major new and modified

stationary sources of NOx throughout
the entire State of Maine (rather than the
permitting requirements applicable in
nonattainment areas). Major new and
modified facilities must install best
achievable control technology (BACT) to
reduce emissions. In addition, the
permitting requirements in Maine
assure that the air quality does not
degrade in areas that are currently
meeting ozone standards. To obtain a
new source permit, facilities must
demonstrate as part of the permitting
process that the new or modified source
will not cause violations of air quality
standards. As stated earlier, Maine also
has shown that NOx emissions across
the state will continue to decrease into
the future as a result of implementation
of a variety of state and federal control
strategies, none of which will be
affected by EPA’s decision to grant
Maine’s request for a section 182(f) NOx
exemption.

Finally, EPA’s case-specific analysis
of Maine’s unique factual circumstances
is consistent with EPA’s obligation
under CAA section 182(f) to consider
the NOx and VOC study required under
CAA section 185B. Section 185B of the
Act required EPA, in conjunction with
the National Academy of Sciences, to
conduct a study on the role of ozone
precursors in tropospheric ozone
formation and control and to submit a
final report to Congress. See ‘“The Role
of Ozone Precursors in Tropospheric
Ozone Formation and Control: A Report
to Congress,” EPA-454/R—93-024, July
1993. Section 5 of that report presents
the key findings of the study and EPA’s
response. The essential thrust of the
study and report was to analyze the
various factors that contribute to the
problem of ozone nonattainment,
including consideration of the
complexities associated with the roles
that NOx and VOC play in ozone
formation. For example, Section 185B
provides, in part, that “[t]he study shall
examine the roles of NOx and VOC
emission reductions, [and] the extent to
which NOx reductions may contribute
(or be counterproductive) to
achievement of attainment in different
nonattainment areas. . .” Thus, in
parallel with our discussion in
Response #8, above, in which we
explain that the purpose and intent
underlying CAA sections 182(f), 184,
and 176A is to address the problem of
ozone nonattainment within the OTR,
Congress required EPA, through section
185B, to conduct a study and submit a
report with the goal of identifying
improved ways of reducing ozone in
ozone nonattainment areas.
Consequently, it is reasonable as also
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explained in our Response #8 to focus
on Maine’s impacts on nonattainment
areas and, in that light, EPA’s approval
of Maine’s request for a NOx waiver is
consistent with the purpose and content
of the CAA section 185B study and
report to Congress.

Comment #9: Several commenters
asked what would happen if Maine
were to be designated nonattainment for
the ozone NAAQS in the future.

Response #9: If portions of Maine are
designated nonattainment in the future
for the current or a future ozone
NAAQS, those areas would
automatically be subject to all
applicable ozone nonattainment
requirements, including nonattainment
NSR for NOx emissions under ME DEP’s
new source review permitting
requirements.

Comment #10: Several commenters
discussed the benefits of the OTR and
alleged that if Maine is allowed to opt
out of these uniform requirements,
similar petitions could follow and the
benefits of the OTR will be minimized.

Response #10: To the extent that these
comments are intended to relate to
Maine’s OTR restructuring request for
VOC nonattainment new source review,
as noted above, EPA is not taking final
action in this notice on that aspect of
Maine’s request; so EPA here provides
no response to the comment as it relates
to that specific part of Maine’s request.
With respect to Maine’s NOx exemption
request, however, as discussed above,
Maine’s location at the northern
extremity of the OTR is unique.
Moreover, EPA notes that its prior
approvals of Maine’s NOx exemption
requests in 1995 and 2006 did not result
in other NOx exemption requests from
states in the OTR. If, however, such a
request were to be submitted to EPA by
another state in the OTR, EPA would
evaluate that request and conduct notice
and comment rulemaking as appropriate
on any proposed action on that request.

Comment #11: One commenter said
he would be willing to pay more for
gasoline to keep Maine’s air cleaner.

Response #11: EPA’s approval of
Maine’s NOx exemption request will
have no effect on gasoline formulation
or gasoline prices. There is no
relationship under the CAA between
gasoline prices and whether Maine
legally qualifies for a NOx exemption
under CAA section 182(f).

Comment #12: One commenter states
that nearly every state in the 13-state
OTR has reduced its NOx and VOCs by
a higher rate relative to its 1990 baseline
than has Maine. The commenter states
that these data, covering the period 1990
to 2008, show that upwind states have

shouldered a more significant burden to
reduce air pollution than has Maine.

Response #12: EPA agrees that
significant emission reductions of NOx
have occurred throughout the OTR, and
also throughout the country, as a result
of both state and federal pollution
control efforts. As the commenter notes,
the rate of NOx emissions decreases
varies from state to state. The exact rate
of NOx emissions decreases in Maine
from 1990 to the present does not affect
Maine’s analysis supporting its request
for a NOx exemption, nor does it
constitute a relevant fact that would or
should inform EPA’s evaluation and
analysis of Maine’s request for a NOx
exemption under section 182(f). As
explained earlier in response to other
comments, the relevant factors for EPA’s
evaluation of Maine’s NOx exemption
request essentially consist of the fact
that all of Maine is attaining the ozone
NAAQS and that Maine’s NOx
emissions do not meaningfully affect
nonattainment areas within the OTR, on
days when those areas exceed the ozone
NAAQS. Again, the amount of NOx
emitted and controlled by other states is
not a factor relevant to EPA’s analysis
under CAA section 182(f) of a NOx
exemption request. To the extent the
comment relates to VOC emissions, EPA
is not taking action in this final
rulemaking on Maine’s OTR
restructuring request, and so EPA
provides no response here to the
comment in that respect.

Comment #13: One commenter noted
that, if EPA approves Maine’s requests,
hazardous air pollutants will increase in
Maine.

Response #13: The 1990 CAA
Amendments significantly expanded
EPA’s authority to regulate hazardous
air pollutants (HAPs). Section 112 of the
CAA lists 187 HAPs to be regulated by
source category. The National Emission
Standards for Hazardous Air Pollutants
(NESHAPs) promulgated after the 1990
CAA Amendments are found in 40 CFR
Part 63. These standards require
application of technology-based
emissions standards referred to as
Maximum Achievable Control
Technology (MACT). Consequently,
these post-1990 NESHAPs are also
referred to as MACT standards. These
standards are not affected by this final
rulemaking action.

Comment #14: Several commenters
stated that Maine should do its “fair
share” in controlling air pollution.

Response #14: As noted earlier, Maine
is not requesting to discontinue or
remove from its SIP any existing NOx
pollution controls. Specifically, existing
NOx RACT requirements already
contained in Maine’s SIP will remain in

Maine’s SIP and stationary sources
subject to those requirements before our
action will continue to be subject to
those same requirements. As explained
earlier and in our August 5, 2013 NPR,
for major new and modified stationary
sources of NOx, Maine’s PSD permitting
requirements will apply in lieu of the
nonattainment NSR permitting
requirements. The PSD permitting
program is the major new source review
permitting program under the CAA that
generally applies in attainment areas
(such as Maine). EPA has determined
that Maine qualifies for a NOx
exemption under CAA section
182(f)(1)(B) as a matter of law and thus
Maine will, in fact, be doing what it is
required to do legally under the CAA in
order to control NOx emissions.

Comment #15: EPA received a
comment that an economic analysis
should have been performed. Another
commenter noted that Maine should be
required to show its economic analysis
in support of its stated rationale that:
“The RACT, Lowest Achievable
Emission Rate (LAER) and 1.15 VOC
and NOx emission offset requirements
hinder economic sustainability and
development in Maine.”

Response #15: No provision of CAA
section 182(f) CAA, or any aspect of
EPA’s 2005 NOx exemption guidance,
indicates that an economic analysis is a
relevant part of EPA’s evaluation of a
state’s request for a NOx exemption
under CAA section 182(f). The basis for
EPA’s action has been explained in
EPA’s August 5, 2013 NPR and in this
final notice. The relevant factors are the
CAA section 182(f)(1)(B) criteria that
must be met by a state requesting a NOx
exemption and the technical
demonstration submitted by such state
in support of its request.

Comment #16: One commenter
requested that EPA conduct additional
modeling and analyses to determine if
new sources, or increased emissions
from existing sources, would cause a
violation of the ozone standard in York
County, Maine.

Response #16: As discussed in more
detail in Response #3, ME DEP’s
emission projections included in its
EPA-approved ozone redesignation
request and in its regional haze SIP
submittal indicate that NOx emissions
in York County, and in the entire state
of Maine, are projected to decrease in
the future. Furthermore, any new source
would, even after EPA’s approval of
Maine’s NOx waiver request, be subject
to Maine’s PSD permitting
requirements. Under the PSD
requirements, a source must
demonstrate that its emissions, along
with other sources, will not cause of a
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violation of ambient air quality
standards. (See Maine’s Chapter 115,
“Major and Minor Source Air Emission
License Regulations,” section 7.)

Comment #17: EPA received
numerous supportive comments from
specific industrial sources in Maine;
groups representing the lumber, wood
and paper industries in Maine; and
environmental consultants in Maine
that usually represent Maine industries.
All of these groups favor EPA’s approval
of Maine’s section 182(f) NOx
exemption request, dated October 13,
2012. The favorable comments generally
point to the fact that Maine is attaining
the 2008 ozone NAAQS (40 CFR 81.320)
and that much of Maine has ozone air
quality well below the level of the 2008
ozone NAAQS. Some of the supportive
comments also agree with EPA that
Maine’s October 13, 2012 submittal for
a NOx exemption contains a technical
demonstration that meets the
requirements of section 182(f) of the
CAA. Several of the supportive
comments also mention the benefit to
Maine’s economy that will result from
EPA’s approval of Maine’s request, and
express concern about negative impacts
on employment in the state that would
occur if EPA were to deny Maine’s
request.

Response #17: The basis for EPA’s
approval of Maine’s NOx exemption
request has been discussed in detail in
EPA’s August 5, 2013 NPR and in this
final notice. While EPA agrees that it is
appropriate to approve Maine’s NOx
exemption request in accordance with
CAA section 182(f)(1)(B), benefits or
harms to Maine’s economy are not part
of the CAA section 182(f)(1)(B) analysis.
Therefore, EPA has not taken economic
factors, whether favorable or
unfavorable, into account in approving
Maine’s request for a NOx exemption
under CAA section 182(f)(1)(B).

Comment #18: Several commenters
commented on the public participation
procedures Maine used in relation to its
NOx exemption request, stating that
notice of Maine’s intended action was
difficult to find on the ME DEP’s
internet page, and that ME DEP failed to
provide adequate notice in Maine
newspapers. One commenter stated that
“DEP failed to give reasonable notice by
prominent advertisement in the areas
affected—essentially the entire state—by
their Restructure Request.”

Response #18: The State of Maine and
EPA followed established and
appropriate public notice and comment
procedures under applicable state and
federal law in relation to Maine’s NOx
exemption request, including
procedures applicable to revisions of
Maine’s state regulations, and

procedures applicable to submission of
its revised regulations to EPA as a SIP
revision. On September 10, 2013, Maine
DEP held a public hearing on the state’s
SIP revision, and the hearing was well
attended. Numerous comments were
received by Maine at the hearing, as
well as by mail and email. In addition,
EPA extended the public comment
period provided in its August 5, 2013
NPR for an additional 30 days (for a
total of 60 days) in order to give the
public additional time to provide
comments (78 FR 54813, September 6,
2013). EPA also received numerous
comments, from approximately 30
parties, that are being addressed in this
notice. As noted earlier, Maine’s request
for OTR restructuring relating to VOC
nonattainment new source review is not
the subject of EPA’s final action here.
EPA also is not taking action to revise
the regulations in Maine’s SIP as
requested by Maine in its submittal
dated November 18, 2013, because the
regulations in the SIP revision are only
relevant to the OTR restructuring aspect
of the state’s request and EPA is not
taking action on that aspect of Maine’s
request. In this final action, EPA is only
approving Maine’s NOx exemption
request, dated October 13, 2012, under
section 182(f) of the CAA. Maine’s SIP
does not require revision in order for the
NOx exemption to take effect under the
SIP, because the SIP already contains
language that accommodates the NOx
exemption that EPA is approving in this
final action.

IV. Final Action

EPA is approving the State of Maine’s
request for an exemption from the NOx
requirements contained in Section
182(f) of the CAA for the entire State of
Maine specifically pertaining to (1) the
requirement to implement pollution
controls meeting reasonably available
control technology (RACT) for
emissions of NOx; and (2) the
nonattainment area new source review
(NSR) permitting requirements for major
new and modified sources as they apply
to emissions of NOx. EPA is approving
this request pursuant to CAA section
182(f)(1)(B). If EPA subsequently
determines, based on future air quality
analyses, that such NOx emissions
controls in Maine are necessary to meet
the requirements of the CAA, EPA may
initiate rulemaking to revoke the NOx
exemption being approved in relation to
the 2008 ozone NAAQS.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under Executive
Orders 12866 and 13563 (76 FR 3821,
January 21, 2011).

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
regulation subject to notice and
comment rulemaking requirements
under the Administrative Procedures
Act or any other statute unless the
agency certifies the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations and small
governmental jurisdictions. For
purposes of assessing the impacts of this
rule on small entities, small entity is
defined as: (1) A small business as
defined in the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201;) (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field. After considering
the economic impacts of this rule on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. This rule will not impose any
requirements directly on small entities.
Entities potentially affected directly by
this rule include state, local and tribal
governments and none of these
governments are small governments.
Other types of small entities are not
directly subject to the requirements of
this rule.

D. Unfunded Mandates Reform Act

This action contains no federal
mandate under the provisions of title II
of the Unfunded Mandates Reform Act
of 1995 (UMRA), 2 U.S.C. 1531-1538 for
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state, local and tribal governments, in
the aggregate, or the private sector. This
action imposes no enforceable duty on
any state, local or tribal governments or
the private sector. Therefore, this action
is not subject to the requirements of
section 202 and 205 of the UMRA. This
action is also not subject to the
requirements of section 203 of the
UMRA because it contains no regulatory
requirements that might significantly or
uniquely affect small governments.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). It would not have a substantial
direct effect on one or more Indian
tribes, since no tribe has to develop an
implementation plan under these
regulatory revisions. Furthermore, these
regulation revisions do not affect the
relationship or distribution of power
and responsibilities between the federal
government and Indian tribes. The CAA
and the Tribal Air Rule establish the
relationship of the federal government
and tribes in developing plans to attain
the NAAQS, and these revisions to the
regulations do nothing to modify that
relationship. Thus, Executive Order
13175 does not apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets EO 13045 (62 FR
19885, April 23, 1997) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the EO has the potential to influence the
regulation. This action is not subject to
EO 13045 because it does not establish
an environmental standard intended to
mitigate health or safety risks.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it is not a significant

regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note)
directs the EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs the
EPA to provide Congress, through OMB,
explanations when the agency decides
not to use available and applicable
voluntary consensus standards. This
action does not involve technical
standards. Therefore, the EPA is not
considering the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies and activities on minority
populations and low-income
populations in the United States. The
EPA has determined that this action will
not have disproportionately high and
adverse human health or environmental
effects on minority or low-income
populations because it does not affect
the level of protection provided to
human health or the environment.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.

House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. section 804(2). This
rule will be effective August 28, 2014.

L. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 29,
2014. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen oxides, Ozone,
Volatile organic compounds,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: July 18, 2014.
Gina McCarthy,
Administrator.

Part 52 of chapter [, title 40 of the
Code of Federal Regulations, is
amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart U—Maine

m 2. Section 52.1023 is amended by
adding paragraph (j) to read as follows:

§52.1023 Control strategy: Ozone.
* * * * *

(j) Approval. EPA is approving an
exemption request from the nitrogen
oxides (NOx) requirements contained in
Section 182(f) of the Clean Air Act for
the entire state of Maine for purposes of
the 2008 ozone National Ambient Air
Quality Standard. The exemption
request was submitted by the Maine
Department of Environmental Protection
on October 13, 2012. This approval
exempts, for purposes of the 2008 ozone
standard, major sources of nitrogen
oxides in Maine from:
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(1) The requirement to implement
controls meeting reasonably available
control technology (RACT) for NOx; and

(2) Nonattainment area new source
review requirements for major new and
modified sources as they apply to
emissions of NOx.

[FR Doc. 2014-17583 Filed 7-28-14; 8:45 am|
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 20
[WT Docket No. 05-265; DA 14-865]

Reexamination of Roaming Obligations
of Commercial Mobile Radio Service
Providers and Other Providers of
Mobile Data Services

AGENCY: Federal Communications
Commission.

ACTION: Petition for reconsideration;
denial.

SUMMARY: In this document, the
Wireless Telecommunications Bureau
(Bureau) addresses a petition filed by
Blanca Telephone Company (Blanca),
seeking reconsideration of the
Commission’s decision to reject a
uniform time limit or “‘shot clock” on
all data roaming negotiations. The
Bureau finds that Blanca presents no
material error or omission in the
Commission’s Data Roaming Order, or
any additional new facts warranting
reconsideration. In the Data Roaming
Order, the Commission’s decision to
reject a single time limit for all
negotiations but to consider requests for
time limits on a case-by-case basis
provides appropriate flexibility in
negotiations that will involve a wide
range of evolving technologies and
commercial contexts, while allowing
parties to seek Commission intervention
if a negotiating partner unduly delays a
particular negotiation.

DATES: Effective July 29, 2014.

FOR FURTHER INFORMATION CONTACT:
Peter Trachtenberg, Spectrum and
Competition Policy Division, Wireless
Telecommunications Bureau, (202) 418—
7369, email peter.trachtenberg@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Wireless
Telecommunications Bureau’s Order on
Reconsideration, WT Docket No. 05—
265, DA 14-865, adopted June 25, 2014,
and released June 25, 2014. The full text
of this document is available for
inspection and copying during business
hours in the FCC Reference Information
Center, Portals II, 445 12th Street SW.,
Room CY-A257, Washington, DC 20554.

Also, it may be purchased from the
Commission’s duplicating contractor at
Portals II, 445 12th Street SW., Room
CY-B402, Washington, DC 20554; the
contractor’s Web site, http://
www.bcpiweb.com; or by calling (800)
378-3160, facsimile (202) 488—5563, or
email FCC@BCPIWEB.com. Gopies of
the Order on Reconsideration also may
be obtained via the Commission’s
Electronic Comment Filing System
(ECFS) by entering the docket number
WT Docket No. 05-265. Additionally,
the complete item is available on the
Federal Communications Commission’s
Web site at http://www.fcc.gov.

1. Data Roaming Order, 76 FR 26199,
May 6, 2011. Data roaming allows
consumers to obtain data services over
their mobile devices when they travel
outside their own provider’s network
coverage areas, by relying on another
provider’s network. In the Data Roaming
Order, the Commission sought to
promote consumer access to nationwide
mobile broadband service by adopting a
rule requiring facilities-based providers
of commercial mobile data services to
offer roaming arrangements to other
such providers on commercially
reasonable terms and conditions, subject
to certain limitations. To ensure that the
data roaming rule is sufficiently flexible
to apply to a wide range of evolving
technologies and commercial contexts,
the Commission allowed providers ““[to]
negotiate the terms of their roaming
arrangements on an individualized
basis.” As the Commission explained,
this means that providers may tailor
roaming agreements to “‘individualized
circumstances without having to hold
themselves out to serve all comers
indiscriminately on the same or
standardized terms.”

2. The Commission made clear that,
once a provider requests a data roaming
arrangement, a would-be host provider
‘“has a duty to respond promptly to the
request and avoid actions that unduly
delay or stonewall the course of
negotiations regarding that request.”
The Commission also addressed
commenter proposals designed to limit
delay tactics in data roaming
negotiations, including proposals to
establish a mandatory, uniform time
limit, described as a “shot clock,” for all
negotiations subject to the
Commission’s data roaming rule. The
Commission declined to adopt a
mandatory, uniform time limit based on
the Commission’s assessment that some
data roaming negotiations may be “more
complex or fact-intensive” than others
and require more time. Instead, the
Commission determined that if a
provider believes that another provider
is unduly delaying a data roaming

negotiation, it may ask the Commission
to set a time limit for that particular
negotiation.

3. The Commission provided that it
would address all such individual
requests for a time limit, and any other
disputes over a provider’s conduct
during data roaming negotiations, on a
case-by-case basis, taking into
consideration the totality of the
circumstances. Among the factors that
the Commission stated it may consider
in determining the commercial
reasonableness of a host provider’s
conduct during negotiations are whether
the provider “has responded to the
request for negotiation,” whether it has
engaged in ‘“‘a persistent pattern of
stonewalling behavior,” and “the length
of time since the initial request.” The
Commission held that a party to a data
roaming dispute may seek relief through
either a petition for declaratory ruling or
a formal or informal complaint, and it
established specific dispute resolution
procedures to ensure the prompt
resolution of any data roaming disputes
brought before it.

4. Blanca Telephone Company
Petition for Reconsideration. On June 6,
2011, Blanca filed the instant Petition,
which requests that the Commission
“reconsider and reverse its decision
declining to adopt a time limit for
roaming negotiations” that are subject to
the Commission’s data roaming
requirements. Blanca explains that the
proposed time limit or “shot clock”
would allow “either party to a
negotiation, after a reasonable period
such as 60 days,” to refer the matter to
the Commission for resolution pursuant
to the dispute resolution processes
established in the Data Roaming Order.
Blanca contends that the Commission’s
decision to address claims of undue
delay on a case-by-case basis, rather
than establishing a uniform time limit
for all data roaming negotiations, is
flawed in two respects. First, it argues
that the Commission’s stated rationale
for this decision—i.e., that some
negotiations may be more complex or
fact-intensive than others and thus
require more time—failed to quantify
the actual number of negotiations that
are likely to involve complex issues.
According to Blanca, “[ilf it turns out to
be the case that relatively few
negotiations fall into the ‘complex’
category,” then the Commission’s
determination “will have imposed an
unwarranted disadvantage on smaller
rural and regional”” providers seeking
data roaming arrangements with
nationwide providers. Second, Blanca
maintains that the Commission’s
decision to impose time limits on a
case-by-case basis will place an
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additional burden on smaller carriers
that lack bargaining power by requiring
them to demonstrate the need for a time
limit in the course of their negotiations
with larger national providers.

5. On November 21, 2011, the
Commission released a Public Notice,
76 FR. 74721, December 1, 2011,
announcing the filing of the Petition and
seeking comment. In response, the
Commission received three comments
and three replies. Other than AT&T, all
commenters, including several
providers and associations, supported
the petition.

6. Pursuant to section 1.429 of the
Commission’s rules, parties may
petition for reconsideration of final
orders in a rulemaking proceeding.
Reconsideration is generally appropriate
only where the petitioner shows either
a material error or omission in the
original order or raises additional facts
not known or not existing until after the
petitioner’s last opportunity to respond.

7.1n 2011, in order “to allow the
agency to resolve certain petitions for
reconsideration more efficiently and
expeditiously,” the Commission
amended its rules to delegate authority
to the relevant bureau or office to
dismiss or deny petitions filed in either
rulemaking or non-rulemaking
proceedings, if the petition “plainly
does not warrant consideration by the
full Commission.” Among the kinds of
petitions that the Commission found
would satisfy this standard are those
that fail to identify any material error,
omission, or reason warranting
reconsideration, or that rely on
arguments that have been fully
considered and rejected by the
Commission within the same
proceeding. In this case, as discussed
below, Blanca’s first argument about the
likely frequency of complex data
roaming negotiations that may require
more time than permitted under a “shot
clock” is a wholly speculative one that
fails to identify any material error,
omission, or reason warranting
reconsideration. Blanca’s second
argument, based on the incentives of the
largest mobile broadband providers, was
specifically considered and rejected in
the Data Roaming Order, and in any
event also fails to identify any material
error, omission, or reason warranting
reconsideration. Given these
circumstances, the Bureau exercises its
delegated authority under section
1.429(]) of the rules to address and deny
Blanca’s petition.

8. As noted above, Blanca first
challenges the rationale for the
Commission’s decision to reject a ““shot
clock” in favor of a case-by-case
approach for addressing allegations of

undue carrier delay of negotiations,
which the Commission preferred
because some negotiations may be more
complex or fact-intensive than others.
Blanca argues that the Commission
failed to quantify the actual number of
negotiations that are likely to involve
complex issues. It hypothesizes that it
may ‘‘tur[n] out to be the case” that
there are relatively few complex
negotiations requiring additional time.
The Bureau finds that this kind of
speculation about the nature of future
data roaming negotiations under the
Commission’s new rules does not
present a material error, omission or
reason warranting reconsideration. As
these rules and procedures regarding
negotiations over data roaming
arrangements were newly created in this
proceeding, there is little track record
upon which to calculate the likely
number of complex negotiations that
may occur, and Blanca has provided
nothing concrete upon which to base
such a projection. Moreover, the very
nature of the evolving mobile broadband
industry, the variable nature of the
network configurations, services,
technologies, and business plans
involved, and the individualized nature
of data roaming agreements make it
unrealistic to predict the relative
number of data roaming negotiations
that may raise complex or fact-intensive
issues at any given time. Further, this
uncertainty itself counsels against
establishing a uniform deadline in all
cases, particularly given the ability of
providers under the rule to negotiate
individualized data roaming
agreements. Blanca’s argument therefore
does not support reconsideration of the
Commission’s approach.

9. Blanca and other commenters
supporting the petition also argue the
Commission failed to consider the larger
providers’ greater bargaining power and
lack of incentives to enter into roaming
agreements. They contend that the
Commission’s approach exacerbates this
problem and that only a “shot clock”
will adequately address incentives to
delay. The Bureau disagrees. The
Commission carefully considered the
impact of incentives on parties’
negotiating conduct. In deciding to
adopt its data roaming rule, the
Commission highlighted the concern
that “‘consolidation may have . . .
reduced the incentives of the largest two
providers to enter into [data roaming]
arrangements by reducing their need for
reciprocal roaming.” Further, it adopted
specific measures to address the
possibility that providers might engage
in unreasonable delay. In particular, the
Commission imposed on providers a

duty to respond promptly to requests for
data roaming and avoid actions that
unduly delay negotiations regarding that
request, and it provided an enforceable
remedy. It further provided that if a
requesting provider believes that the
other party is violating its duty by
unduly delaying the negotiation, the
provider may bring such claim to the
Commission at any time and ask the
Commission to set a deadline for one or
both parties to act. The Commission also
emphasized that “in the event a would-
be host provider violates its duty by
actions that unduly delay or stonewall
the course of negotiations, [the
Commission] stands ready to move
expeditiously with fines, forfeitures,
and other appropriate remedies, which
should reduce any incentives to delay
data roaming negotiations.”

10. Accordingly, Blanca’s argument
based on disparate bargaining power has
already been fully considered and
rejected by the Commission. It also
identifies no material error, omission, or
reason warranting reconsideration.
While Blanca and other commenters
allege that roaming negotiations can
take inordinate periods of time, they fail
to demonstrate that the processes
established in the Data Roaming Order
rules are inadequate to address
problems of unreasonable delay. They
offer no reason why providers cannot
avail themselves of the established
remedies, including the ability to ask
the Commission to set a deadline for a
particular negotiation, or evidence that
providers have utilized current
procedures and found them ineffective.

11. In conclusion, the Commission
finds nothing in the arguments or the
record justifying reconsideration of the
Commission’s approach, which was
designed to ensure that the data roaming
rule remains sufficiently flexible to
apply to a wide range of evolving
technologies and commercial contexts,
while allowing individual providers to
seek expedited intervention by the
Commission when a provider is unduly
delaying the course of a data roaming
negotiation. Accordingly, the Petition is
denied. The Bureau reminds parties,
however, that the Commission
“intend[s] to closely monitor further
development of the commercial mobile
broadband data marketplace and
stand([s] ready to take additional action
if necessary to help ensure” that the
goals of the data roaming proceeding are
achieved.

12. Accordingly, it is ordered,
pursuant to the authority contained in
Sections 1, 2, 4(i), 4(j), 301, 303, 304,
309, 316, 332, and 405 of the
Communications Act of 1934, as
amended, and Section 706 of the
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Telecommunications Act of 1996, 47
U.S.C. 151, 152, 154, 301, 303, 304, 309,
316, 332, 405, and 1302, and the
delegated authority under Section 1.429
of the Commission’s rules, 47 CFR
1.429, that this Order on
Reconsideration is adopted, effective on
publication of the text or summary
thereof in the Federal Register.

13. It Is Further Ordered, pursuant to
the authority contained in Section 405
of the Communications Act of 1934, as
amended, 47 U.S.C. 405, and Section
1.429 of the Commission’s rules, 47 CFR
1.429, that the Petition for
Reconsideration filed by Blanca
Telephone Company on June 6, 2011, is
denied.

Federal Communications Commission.
Roger Sherman,

Chief, Wireless Telecommunications Bureau.
[FR Doc. 2014—-17704 Filed 7—-28-14; 8:45 am|
BILLING CODE 6712-01-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1803, 1816, and 1852
RIN 2700-AE08

NASA Federal Acquisition Regulation

Supplement (NFS): Contractor
Whistleblower Protections

AGENCY: National Aeronautics and
Space Administration (NASA).
ACTION: Interim rule.

SUMMARY: NASA is issuing an interim
rule amending the NASA FAR
Supplement (NFS) to implement
statutory requirements providing
whistleblower protections for contractor
and subcontractor employees and to
address the allowability of legal costs
incurred by a contractor related to
whistleblower proceedings.

DATES: Effective date: July 29, 2014. In
accordance with FAR 1.108(d)(3),
contracting officers are encouraged to
include the changes in this interim rule
in major modifications to contracts and
orders awarded prior to the effective
date of this interim rule.

Comment date: Comments on this
interim rule should be submitted in
writing to the address shown below on
or before September 29, 2014.
ADDRESSES: Interested parties may
submit comments, identified by RIN
number 2700-AEO08 via the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Comments may also be submitted to
Leigh Pomponio via email at
leigh.pomponio@NASA.gov. Comments

received generally will be posted
without change to http://
www.regulations.gov, including any
personal information provided. To
confirm receipt of your comment(s),
please check www.regulations.gov,
approximately two to three days after
submission to verify posting.

FOR FURTHER INFORMATION CONTACT:
Leigh Pomponio, NASA, Office of
Procurement, email: leigh.pomponio@
NASA.gov or phone: 202-358—-0592.

SUPPLEMENTARY INFORMATION:
A. Background

This interim rule revises the NFS to
implement a policy providing
whistleblower protections for contractor
and subcontractor employees. This rule
implements 10 U.S.C. 2409 as amended
by section 846 of the National Defense
Authorization Act for Fiscal Year 2008
(Pub. L. 110-181) and section 827 of the
National Defense Authorization Act for
Fiscal Year 2013 (Pub. L. 112-239).
Section 846, entitled Protection of
Contractor Employees from Reprisal for
Disclosure of Certain Information, and
Section 827, entitled “Enhancement of
Whistleblower Protections for
Contractor Employees,” made extensive
changes to 10 U.S.C. 2409, entitled
“Contractor employees: protection from
reprisal or disclosure.” Paragraph (g) of
section 827 amended paragraph (k) of 10
U.S.C. 2324, “Allowable costs under
defense contracts” which is also
applicable to NASA contracts.
Paragraph (g) is implemented by this
interim rule.

Paragraph 827(i)(1) specifies that the
amendments made by section 827 are
applicable to—

Contracts awarded on or after the
effective date;

Task orders entered into on or after
the effective date, pursuant to contracts
awarded before, on, or after such date;
and

Contracts awarded before the effective
date, which are modified to include a
contract clause providing for the
applicability of such amendments.

Paragraph 827(i)(3) requires that at the
time of any major modification to a
contract that was awarded before the
effective date, the head of the
contracting agency shall make best
efforts to include, in the contract, a
clause providing for the applicability to
the contract of the amendments made by
section 827.

Section 846 of the NDAA for FY 2008
and Section 827 of the NDAA for FY
2013 created a standalone statute for
NASA that is not dependent on the
Federal Acquisition Regulation (FAR)
coverage. The NASA contractor

whistleblower rule is based on an
independent statute that applies only to
Title 10 agencies. Section 828, Pilot
Program for Enhancement of Contractor
Whistleblower Protections, of the NDAA
for FY 2013 has been implemented in
the FAR; see FAR Case 2013-015, 78 FR
60169, http://www.gpo.gov/fdsys/pkg/
FR-2013-09-30/html/2013-23703.htm.
Section 828 establishes a four-year
“pilot program” to provide enhanced
whistleblower protections for
employees of civilian agency contractors
and subcontractors and suspend the use
of FAR 3.901 through 3.906.

The FAR also incorporates sections
827(g) and 828(d) of the NDAA for FY
2013 (Pub. L. 112-239); see FAR Case
2013-017, 78 FR 60173, hitp://
www.gpo.gov/fdsys/pkg/FR-2013-09-30/
pdf/2013-23764.pdf, which address
legal costs incurred by a contractor in
connection with a proceeding
commenced by a contractor employee
submitting a complaint under the
applicable whistleblower section.

B. Discussion and Analysis

The current FAR addresses this
subject at subpart 3.9. This rule will add
NASA-unique requirements at Subpart
1803.9 of the NFS, entitled
“Whistleblower Protections for
Contractor Employees.” The subpart
covers the policy, procedures for filing
and investigating complaints, remedies,
clause prescriptions, and a related
clause at NFS 1852.203-71, entitled
“Requirement to Inform Employees of
Whistleblower Rights”.

This interim rule also adds a
prescription at 1816.3 and a clause
1852.216-90, “Allowability of Legal
Costs Incurred in Connection with a
Whistleblower Proceeding” to
implement paragraph (g) of section 827
which addresses treatment of cost
incurred in connection with
whistleblower proceedings. Due to the
effective date of the Act, and because
the Act encourage agencies to modify
contracts (at the time of any major
modification to a contract) that were
awarded before the effective date of the
Act, it is necessary to create a revised
cost principle applicable to any task
orders issued against contracts awarded
prior to the effective date of this
regulation and any contracts modified to
implement section 827. Otherwise, FAR
clause 52.216-7, Allowable Cost and
Payment governs.

C. Changes to NFS

The statutory changes to 10 U.S.C.
2409 made by section 846 of the
National Defense Authorization Act for
Fiscal Year 2008 and section 827 of the
National Defense Authorization Act for
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Fiscal Year 2013 are implemented in the
NFS by adding subpart 1803.9 which
heretofore did not exist. This subpart
adds NASA-specific whistleblower
protections for contractor employees. To
fully implement the statutory changes, a
prescription and clause is added to
create a revised cost principle that
covers limited circumstances and a
limited time period.

D. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is a significant
regulatory action and, therefore, was
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

E. Regulatory Flexibility Act

NASA certifies that this interim rule
will not have a significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., because the rule neither changes
the substance of contract or solicitation
procedures or policies nor creates a
whistleblower protection for contractor
employees. Such protections currently
exist, and this case only clarifies
contractors’ rights and the remedies
available to their employees.

F. Paperwork Reduction Act

This interim rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

G. Determination To Issue an Interim
Rule

A determination has been made by
the Assistant Administrator for
Procurement, pursuant to 41 U.S.C.
1701(d) that urgent and compelling
reasons exist to justify promulgating this
rule on an interim basis without prior
opportunity for public comment. This
action is necessary for the following
reasons: First, by operation of law, the
revised statute became effective on July
1, 2013 (i.e., Congress included

language in section 827 specifically

addressing the effective date of the

changes to 10 U.S.C. 2409). Second, the
revisions impose new responsibilities
on agencies and create certain new
rights for contractor employees.

Specifically, as of July 1, 2013:

—There are changes and additions in
the list of entities to whom a
whistleblower disclosure makes the
whistleblower eligible for additional
protections against reprisal;

—Agency heads have expanded
responsibilities to take specific
actions with regard to a NASA
Inspector General finding of reprisal
against a contractor whistleblower;

—The law requires that the written
notice to employees of their
whistleblower rights must be
provided in the “predominant native
language of the workforce”;

—For the first time, contractors must
flow down to subcontractors the
requirement to provide written notice
to subcontractor employees; and

—There is a new exemption for
elements of the intelligence
community that was not available
under previous laws.

The most effective and efficient way
to ensure awareness and compliance by
agencies and contractors with all of
these requirements is through
immediate regulatory change. Delaying
promulgation may delay the effective
date of regulations but will not postpone
when the law becomes applicable to
contractors and subcontractors. Thus,
ordinary notice and comment
procedures would unnecessarily
increase the risk of confusion and
noncompliance, defeating the regulatory
objective.

Moreover, there is little likelihood
that the publication of this interim rule
without prior comment will increase
burden on contractors. This interim
regulation qualifies as an interpretative
rule, as it provides basic guidance that
agencies and contractors need to comply
with the statute. Indeed, this regulation
prescribes little beyond that which is set
forth clearly in the statutes.

Nevertheless, pursuant to 41 U.S.C.
1707 and FAR 1.501-3(b), NASA will
consider public comments received in
response to this interim rule in the
formation of the Agency’s final rule.

List of Subjects in 48 CFR Parts 1803,
1816, and 1852

Government procurement.

William P. McNally,
Assistant Administrator for Procurement.

Accordingly, 48 CFR Parts 1803, 1816,
and 1852 are amended as follows:

m 1. The authority citation for 48 CFR
parts 1803, 1816, and 1852 are revised
to read as follows:

Authority: 51 U.S.C. 20113(a) and 48 CFR
chapter 1.

PART 1803—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

m 2. Add subpart 1803.9 to read as
follows:

Subpart 1803.9—Contractor Employee
Whistleblower Protections

Sec.

1803.900

1803.901

1803.903

1803.904 Procedures for filing complaints.

1803.905 Procedures for investigating
complaints.

1803.906 Remedies.

1803.907 Classified information.

1803.970 Contract clause.

Scope of subpart.
Definition.
Policy.

Subpart 1803.9—Contractor Employee
Whistleblower Protections

1803.900 Scope of subpart.

This subpart applies to NASA instead
of FAR subpart 3.9.

(a) This subpart implements 10 U.S.C.
2409 as amended by section 846 of the
National Defense Authorization Act for
Fiscal Year 2008 (Pub. L. 110-181),
section 842 of the National Defense
Authorization Act for Fiscal Year 2009
(Pub. L. 110-417), and section 827 of
the National Defense Authorization Act
for Fiscal Year 2013 (Pub. L. 112—239).

(b) This subpart does not apply to any
element of the intelligence community,
as defined in 50 U.S.C. 3003(4). This
subpart does not apply to any disclosure
made by an employee of a contractor or
subcontractor of an element of the
intelligence community if such
disclosure—

(1) Relates to an activity or an element
of the intelligence community; or

(2) Was discovered during contract or
subcontract services provided to an
element of the intelligence community.

1803.901 Definition.

Abuse of authority, as used in this
subpart, means an arbitrary and
capricious exercise of authority that is
inconsistent with the mission of NASA
or the successful performance of a
NASA contract.

1803.903 Policy.

(a) Policy. 10 U.S.C. 2409 prohibits
contractors or subcontractors from
discharging, demoting, or otherwise
discriminating against an employee as a
reprisal for disclosing, to any of the
entities listed at paragraph (b) of this
section, information that the employee
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reasonably believes is evidence of gross
mismanagement of a NASA contract, a
gross waste of NASA funds, an abuse of
authority relating to a NASA contract, a
substantial and specific danger to public
health or safety, or a violation of law,
rule, or regulation related to a NASA
contract (including the competition for
or negotiation of a contract). Such
reprisal is prohibited even if it is
undertaken at the request of an
executive branch official, unless the
request takes the form of a non-
discretionary directive and is within the
authority of the executive branch
official making the request.

(b) Entities to whom disclosure may
be made:

(1) A Member of Congress or a
representative of a committee of
Congress.

(2) The NASA Inspector General or
any other Inspector General that has
oversight over contracts awarded by or
on behalf of NASA.

(3) The Government Accountability
Office.

(4) A NASA employee responsible for
contract oversight or management.

(5) An authorized official of the
Department of Justice or other law
enforcement agency.

(6) A court or grand jury.

(7) A management official or other
employee of the contractor or
subcontractor who has the
responsibility to investigate, discover, or
address misconduct.

(c) Disclosure clarified. An employee
who initiates or provides evidence of
contractor or subcontractor misconduct
in any judicial or administrative
proceeding relating to waste, fraud, or
abuse on a NASA contract shall be
deemed to have made a disclosure.

(d) Contracting officer actions. A
contracting officer who receives a
complaint of reprisal of the type
described in paragraph (a) of this
section shall forward it to legal counsel
and to the NASA Inspector General.

1803.904 Procedures for filing complaints.

(a) Any employee of a contractor or
subcontractor who believes that he or
she has been discharged, demoted, or
otherwise discriminated against
contrary to the policy in 1803.903 may
file a complaint with the Inspector
General of NASA.

(b) A complaint may not be brought
under this section more than three years
after the date on which the alleged
reprisal took place.

(c) The complaint shall be signed and
shall contain—

(1) The name of the contractor;

(2) The contract number, if known; if
not known, a description reasonably

sufficient to identify the contract(s)
involved;

(3) The violation of law, rule, or
regulation giving rise to the disclosure;

(4) The nature of the disclosure giving
rise to the discriminatory act, including
the party to whom the information was
disclosed; and

(5) The specific nature and date of the
reprisal.

1803.905 Procedures for investigating
complaints.

(a) Unless the NASA Inspector
General makes a determination that the
complaint is frivolous, fails to allege a
violation of the prohibition in 1803.903,
or has been previously addressed in
another Federal or State judicial or
administrative proceeding initiated by
the complainant, the NASA Inspector
General will investigate the complaint.

(b) If the NASA Inspector General
determines that a complaint merits
further investigation, the NASA
Inspector General will—

(1) Notify the complainant, the
contractor alleged to have committed
the violation, and the head of the
Agency;

(2) Conduct an investigation; and

(3) Provide a written report of
findings to the complainant, the
contractor alleged to have committed
the violation, and the head of the
Agency.

(c) The NASA Inspector General—

(1) Will determine that the complaint
is frivolous or will submit the report
addressed in paragraph (b) of this
section within 180 days after receiving
the complaint; and

(2) If unable to submit a report within
180 days, will submit the report within
the additional time period, up to 180
days, to which the person submitting
the complaint agrees.

(d) The NASA Inspector General may
not respond to any inquiry or disclose
any information from or about any
person alleging the reprisal, except to
the extent that such response or
disclosure is—

(1) Made with the consent of the
person alleging reprisal;

(2) Made in accordance with 5 U.S.C.
552a (the Freedom of Information Act)
or as required by any other applicable
Federal law; or

(3) Necessary to conduct an
investigation of the alleged reprisal.

(e) The legal burden of proof specified
at paragraph (e) of 5 U.S.C. 1221
(Individual Right of Action in Certain
Reprisal Cases) shall be controlling for
the purposes of an investigation
conducted by the NASA Inspector
General, decision by the head of the
Agency, or judicial or administrative

proceeding to determine whether
prohibited discrimination has occurred.

1803.6 Remedies.

(a) Not later than 30 days after
receiving a NASA Inspector General
report in accordance with 1803.905, the
head of the Agency shall determine
whether sufficient basis exists to
conclude that the contractor has
subjected the complainant to a reprisal
as prohibited by 1803.903 and shall
either issue an order denying relief or
shall take one or more of the following
actions:

(1) Order the contractor to take
affirmative action to abate the reprisal.

(2) Order the contractor to reinstate
the person to the position that the
person held before the reprisal, together
with compensatory damages (including
back pay), employment benefits, and
other terms and conditions of
employment that would apply to the
person in that position if the reprisal
had not been taken.

(3) Order the contractor to pay the
complainant an amount equal to the
aggregate amount of all costs and
expenses (including attorneys’ fees and
expert witnesses’ fees) that were
reasonably incurred by the complainant
for, or in connection with, bringing the
complaint regarding the reprisal, as
determined by the head of the Agency.

(b) If the head of the Agency issues an
order denying relief or has not issued an
order within 210 days after the
submission of the complaint or within
30 days after the expiration of an
extension of time granted in accordance
with 1803.905(3)(ii), and there is no
showing that such delay is due to the
bad faith of the complainant—

(1) The complainant shall be deemed
to have exhausted all administrative
remedies with respect to the complaint;
and

(2) The complainant may bring a de
novo action at law or equity against the
contractor to seek compensatory
damages and other relief available under
10 U.S.C. 2409 in the appropriate
district court of the United States,
which shall have jurisdiction over such
an action without regard to the amount
in controversy. Such an action shall, at
the request of either party to the action,
be tried by the court with a jury. An
action under this authority may not be
brought more than two years after the
date on which remedies are deemed to
have been exhausted.

(c) Whenever a contractor fails to
comply with an order issued by the
head of agency in accordance with 10
U.S.C. 2409, the head of the Agency or
designee shall request the Department of
Justice to file an action for enforcement
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of such order in the United States
district court for a district in which the
reprisal was found to have occurred. In
any action brought under this
paragraph, the court may grant
appropriate relief, including injunctive
relief, compensatory and exemplary
damages, and reasonable attorney fees
and costs. The person upon whose
behalf an order was issued may also file
such an action or join in an action filed
by the head of the agency.

(d) Any person adversely affected or
aggrieved by an order issued by the
head of the Agency in accordance with
10 U.S.C. 2409 may obtain judicial
review of the order’s conformance with
the law, and the implementing
regulation, in the United States Court of
Appeals for a circuit in which the
reprisal is alleged in the order to have
occurred. No petition seeking such
review may be filed more than 60 days
after issuance of the order by the head
of the agency or designee. Review shall
conform to chapter 7 of title 5, Unites
States Code. Filing such an appeal shall
not act to stay the enforcement of the
order by the head of an agency, unless
a stay is specifically entered by the
court.

(e) The rights and remedies provided
for in this subpart may not be waived
by any agreement, policy, form, or
condition of employment.

1803.907 Classified information.

Nothing in this subpart provides any
rights to disclose classified information
not otherwise provided by law.

1803.970 Contract clause.

Use the clause at 1852.203-71,
Requirement to Inform Employees of
Whistleblower Rights, in all
solicitations and contracts.

PART 1816—TYPES OF CONTRACTS

m 3. Section 1816.307-70 is amended by
adding paragraph (g) to read as follows:

1816.307-70 NASA contract clauses.

* * * * *

(g) As required by section 827 of the
National Defense Authorization Act for
Fiscal Year 2013 (Pub. L. 112-239), use
the clause at 1852.216-90, Allowability
of Costs Incurred in Connection With a
Whistleblower Proceeding—

(1) In task orders entered pursuant to
contracts awarded before September 30,
2013, that include the clause at FAR
52.216-7, Allowable Cost and Payment;
and

(2) In contracts awarded before
September 30, 2013, that—

(i) Include the clause at FAR 52.216—
7, Allowable Cost and Payment; and

(ii) Are modified to include the clause
at 1852.203-71, Requirement to Inform
Employees of Whistleblower Rights,
dated June 2013 or later.

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 4. Section 1852.203—71is added to
read as follows:

1852.203-71 Requirement to inform
employees of whistleblower rights.

As prescribed in 1803.970, use the
following clause:

Requirement to Inform Employees of
Whistleblower Rights

[August 2014]

(a) The Contractor shall inform its
employees in writing, in the predominant
native language of the workforce, of
contractor employee whistleblower rights
and protections under 10 U.S.C. 2409, as
described in subpart 1803.09 of the NASA
FAR Supplement.

(b) The Contractor shall include the
substance of this clause, including this
paragraph (b), in all subcontracts.

(End of clause)

m 5. Section 1852.216-90 is added to
read as follows:

1852.216-90 Allowability of legal costs
incurred in connection with a whistleblower
proceeding.

As prescribed in 216.307-70(g), use
the following clause:

Allowability of Legal Costs Incurred In
Connection with a Whistleblower
Proceeding

[August 2014]

Pursuant to section 827 of the National
Defense Authorization Act for Fiscal year
2013 (Pub. L. 112-239), notwithstanding FAR
clause 52.216-7, Allowable Cost and
Payment—

(1) The restrictions of FAR 31.205-47(b) on
allowability of costs related to legal and other
proceedings also apply to any proceeding
brought by a contractor employee submitting
a complaint under 10 U.S.C. 2409, entitled
“Contractor employees: protection from
reprisal for disclosure of certain
information;” and

(2) Costs incurred in connection with a
proceeding that is brought by a contractor
employee submitting a complaint under 10
U.S.C. 2409 are also unallowable if the result
is an order to take corrective action under 10
U.S.C. 2409.

(End of clause)

[FR Doc. 2014-17728 Filed 7-28-14; 8:45 am)]

BILLING CODE 7510-13-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Parts 2, 10, 13, 14, 15, 16, 17,
18, 20, 21, 22, 23, 36, 80, 86, 91, and
100

[Docket No. FWS-HQ-BPHR-2014-0028;
FXGO16600954000—134-FF09B30000]

RIN 1018-BA52

Addresses of Headquarters Offices

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), are updating
the addresses of our headquarters offices
in our regulations. The Service will
relocate its headquarters offices on July
28, 2014. We are taking this action to
ensure regulated entities and the general
public have accurate contact
information for the Service’s offices.

DATES: This rule is effective on July 29,
2014.

ADDRESSES: This final rule is available
on the Internet at http://
www.regulations.gov under Docket No.
FWS-HQ-BPHR-2014-0028.

FOR FURTHER INFORMATION CONTACT:
Andrew Brown, 703—-358-2179.

SUPPLEMENTARY INFORMATION: The
Service will relocate its headquarters
offices to Falls Church, VA, on July 28,
2014. The address of several
headquarters offices are referenced
throughout numerous sections of the
regulations in title 50 of the Code of
Federal Regulations (CFR). This final
rule updates the addresses of the
Service’s headquarters offices in the
regulations. See the Regulation
Promulgation section of this rule for the
specific revisions we are making to the
regulations.

These actions are administrative in
nature. We are providing regulated
entities and the general public with
accurate contact information for the
Service’s offices. Under 5 U.S.C. 553(b),
rules of agency organization, procedure,
or practice may be made final without
previous notice to the public. This is a
final rule. In addition, under 5 U.S.C.
553(d), we may make this rule effective
in less than 30 days if we have “good
cause” to do so. The rule provides
accurate contact information for our
offices, and this action will benefit
regulated entities and the general
public. Therefore, we find that we have
“good cause” to make this rule effective
on July 29, 2014.
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Required Determinations

Regulatory Planning and Review—
Executive Orders 12866 and 13563

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs (OIRA) will review all significant
rules. The OIRA has determined that
this rule is not significant.

Executive Order (E.O.) 13563
reaffirms the principles of E.O. 12866
while calling for improvements in the
nation’s regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996 (Pub. L.
104-121)), whenever an agency is
required to publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (that
is, small businesses, small
organizations, and small government
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities.

SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide the statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities.

We have examined this rule’s
potential effects on small entities as
required by the Regulatory Flexibility
Act, and have determined that this
action will not have a significant
economic impact on a substantial
number of small entities. This rule
updates the contact information for the
Service’s headquarters offices in our

regulations in title 50 of the Code of
Federal Regulations. We are taking this
action to ensure that regulated entities
and the general public have accurate
contact information for the Service’s
offices. This rule will not result in any
costs or benefits to any entities, large or
small.

Therefore, we certify that, because
this rule will not have a significant
economic effect on a substantial number
of small entities, a regulatory flexibility
analysis is not required.

This rule is not a major rule under the
SBREFA (5 U.S.C. 804(2)). It will not
have a significant economic impact on
a substantial number of small entities.

a. This rule does not have an annual
effect on the economy of $100 million
or more. There are no costs to any
entities resulting from these revisions to
the regulations.

b. This rule will not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions. The
updating of the Service’s contact
information does not affect costs or
prices in any sector of the economy.

c. This rule will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we have determined the following:

a. This rule will not “significantly or
uniquely” affect small governments in a
negative way. A small government
agency plan is not required.

b. This rule will not produce a
Federal mandate of $100 million or
greater in any year. It is not a
“significant regulatory action” under
the Unfunded Mandates Reform Act.

Takings

Under the criteria outlined in E.O.
12630, this final rule does not have
significant takings implications. This
rule is an administrative action to
update Service addresses; it does not
contain a provision for taking of private
property. A takings implication
assessment is not required.

Federalism

This rule does not have sufficient
Federalism effects to warrant
preparation of a federalism summary
impact statement under E.O. 13132.

Civil Justice Reform

In accordance with E.O. 12988, the
Office of the Solicitor has determined

that the rule does not unduly burden the
judicial system and meets the
requirements of sections 3(a) and 3(b)(2)
of the Order.

Paperwork Reduction Act

This rule does not contain any
information collection that would
require approval under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). A Federal agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act

We evaluated the environmental
impacts of the changes to the
regulations, and determined that this
rule does not have any environmental
impacts.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
With Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and 512 DM 2, we have
evaluated potential effects on Federally
recognized Indian Tribes and have
determined that this rule will not
interfere with Tribes’ ability to manage
themselves or their funds. This rule
offers Tribes and the general public
accurate contact information for our
offices.

Energy Supply, Distribution, or Use

E.O. 13211 requires agencies to
prepare Statements of Energy Effects
when undertaking certain actions.
Because this rule is administrative, it is
not a significant regulatory action under
E.O. 12866, and it will not significantly
affect energy supplies, distribution, or
use. Therefore, this action is not a
significant energy action and no
Statement of Energy Effects is required.

List of Subjects
50 CFR Part 2

Organization and functions
(Government agencies).

50 CFR Part 10

Exports, Fish, Imports, Law
enforcement, Plants, Transportation,
Wwildlife.

50 CFR Part 13

Administrative practice and
procedure, Exports, Fish, Imports,
Plants, Reporting and recordkeeping
requirements, Transportation, Wildlife.
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50 CFR Part 14

Animal welfare, Exports, Fish,
Imports, Labeling, Reporting and
recordkeeping requirements, Wildlife.

50 CFR Part 15

Imports, Reporting and recordkeeping
requirements, Wildlife.

50 CFR Part 16

Fish, Imports, Reporting and
recordkeeping requirements, Wildlife.

50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

50 CFR Part 18

Administrative practice and
procedure, Alaska, Imports, Indians,
Marine mammals, Oil and gas
exploration, Reporting and
recordkeeping requirements,
Transportation.

50 CFR Part 20

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

50 CFR Part 21

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

50 CFR Part 22

Exports, Imports, Reporting and
recordkeeping requirements,
Transportation, Wildlife.

50 CFR Part 23

Endangered and threatened species,
Exports, Imports, Treaties.

50 CFR Part 36

Alaska, Recreation and recreation
areas, Reporting and recordkeeping
requirements, Wildlife refuges.

50 CFR Part 80

Fish, Grant programs-natural
resources, Reporting and recordkeeping
requirements, Signs and symbols,
Wwildlife.

50 CFR Part 86

Administrative practice and
procedure, Grant programs-recreation,
Marine safety, Natural resources,
Recreation and recreation areas,
Reporting and recordkeeping
requirements.

50 CFR Part 91
Hunting, Wildlife.
50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

Regulation Promulgation

Accordingly, we amend parts 2, 10,
13, 14, 15, 16, 17, 18, 20, 21, 22, 23, 36,
80, 86, 91, and 100 of subchapters A, B,
G, F, G, and H of chapter I, title 50 of
the Code of Federal Regulations, as set
forth below:

Subchapter A—General Provisions

PART 2—AGENCY ORGANIZATION
AND LOCATIONS

m 1. The authority citation for part 2
continues to read as follows:

Authority: 5 U.S.C. 301.

m 2. Revise the heading for part 2 to read
as set forth above.

m 3. Revise § 2.1 to read as follows:

§2.1

The U.S. Fish and Wildlife Service is
composed of a main office in the
Washington, DC, area, referred to as
“Headquarters”; eight regional offices,
which are described in §2.2; and a
variety of field installations, a
nationwide network of law enforcement
agents, and a number of field study
teams for biological and ecological
activities. Headquarters includes the
Office of the Director, as well as
program areas headed by Assistant
Directors.

(a) The address for the Office of the
Director is: Office of the Director, U.S.
Fish and Wildlife Service, Main Interior,
1849 C Street NW., Room 3331,
Washington, DC 20240-0001.

(b) The address of Headquarters
program areas is: U.S. Fish and Wildlife
Service Headquarters, MS: [Insert
appropriate Mail Stop from table], 5275
Leesburg Pike, Falls Church, VA 22041-
3803.

Headquarters.

Headquarters program Mail stop
Business Management and OPEIratiONS ...........coiiiiiriiiiiiirie ettt ettt es et e e e eeeh e e e sh e ea e e shees e e bt es e et e eh e et e nae et e nae e nne e s MS: BMO.
Budget, Planning and Human Capital, including:

e Service’s Information Collection Clearance OFfiCEI .........iiiiiiiiiiiiiee ettt enne e MS: BPHC.
T4 T L 4= 1 = OSSP MS: EA.
Ecological Services, Including:

o Division of ENVIrONMENTal REVIBW ..........ooiiiiiiieiice et r e e r e e e sresmeesresmeenreennens MS: ES.
Fish and Aquatic Conservation, including:

o Division of Fish and Aquatic CONSErvation PrOgramS .........coc.iiiiiiiiiiiiiiiesie ettt sttt st sae e saeeenneas MS: FAC.
International Affairs, including:

o Division of ManagemeENnt AULNOIITY .......coouiiiiiiiii ettt ettt b e a et bt st e bt e e sn e e e bt e st e e nbe e ebeenneeennees MS: IA.

« Division of Scientific Authority.

Information Resource and Technology ManAgEMENT ..........couiiiiiiiiiiiiie ettt sttt s e e bt et e e naeesneenaeeens MS: IRTM.
Migratory Birds, including:

o Division of Migratory Bird ManNAgEMENT .........ccuiiiiiiiiii ittt b et ae e bt e st e et e e eab e e ab e e s s e e saeeebeenbeeeneenaeeeanes MS: MB.

e Division of Bird Habitat Conservation.

National Wildlife REfUGE SYSTEIM ...ttt ettt bt et e et eea b e e e ae e ea bt e eae e e b e e ea b e e st e eateebeeenbeeaneeanneas MS: NWRS.
Office of Diversity and Inclusive Workforce Management . MS: ODIWM.
Office of Law Enforcement ..... MS: OLE.
Science Applications ........c.cccceevuenen. ... | MS: SA.
VATA 1L | (== TaTo IS oo T al =] o 1= (o] = 14 oo SRS MS: WSFR.

m 4. Amend § 2.2 by revising the section
heading and introductory text to read as
follows:

§2.2 Regional offices.

The U.S. Fish and Wildlife Service
has eight regional offices that are
responsible for implementing national
policies. Each Regional Director has

jurisdiction over Service activities
performed by field installations in the
State(s) encompassed by the region.
Field installations include ecological
services stations, endangered species
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stations, fishery assistance offices,
national fish hatcheries, national
wildlife refuges, research laboratories,
and wildlife assistance offices. Unless
otherwise stated for a particular matter
in the regulations, all persons may
secure from the regional offices
information or make submittals or
requests, as well as obtain forms and
instructions as to the scope and contents
of papers or reports required of the
public. The geographic jurisdictions and
addresses of the U.S. Fish and Wildlife

regional offices are as follows:
* * * * *

Subchapter B—Taking, Possession,
Transportation, Sale, Purchase, Barter,
Exportation, and Importation of
Wildlife and Plants

PART 10—GENERAL PROVISIONS

m 5. The authority citation for part 10
continues to read as follows:

Authority: 16 U.S.C. 668a—d, 703-712,
7428—j—l, 1361-1384, 1401-1407, 1531-1543,
3371-3378; 18 U.S.C. 42; 19 U.S.C. 1202.

m 6. Amend § 10.22 by revising
paragraph (b) to read as follows:

§10.22 Law enforcement offices.
* * * * *

(b) Any resident or official of a foreign
country may contact the Service’s
Headquarters Office of Law Enforcement
at the address provided at 50 CFR 2.1(b)
or by telephone at 703—358-1949.

PART 13—GENERAL PERMIT
PROCEDURES

m 7. The authority citation for part 13
continues to read as follows:

Authority: 16 U.S.C. 668a, 704, 712, 742j—
1, 1374[g), 1382, 1538(d), 1539, 1540(f), 3374,
4901-4916; 18 U.S.C. 42; 19 U.S.C. 1202; 31
U.S.C. 9701.

m 8. Amend § 13.11 by revising the first
sentence of paragraph (b)(3) to read as
follows:

§13.11 Application procedures.
* * * * *
(b) EE

(3) You may obtain applications for
Wild Bird Conservation Act permits (50
CFR part 15); injurious wildlife permits
(50 CFR part 16); captive-bred wildlife
registrations (50 CFR part 17); permits
authorizing import, export, or foreign
commerce of endangered and threatened
species, and interstate commerce of
nonnative endangered or threatened
species (50 CFR part 17); marine
mammal permits (50 CFR part 18); and
permits and certificates for import,
export, and re-export of species listed
under the Convention on International

Trade in Endangered Species of Wild
Fauna and Flora (CITES) (50 CFR part
23) from the Service’s permits Web page
at http://www.fws.gov/permits/ or from
the Division of Management Authority
at the address provided at 50 CFR 2.1(b).

I

* * * * *

PART 14—IMPORTATION,
EXPORTATION, AND
TRANSPORTATION OF WILDLIFE

m 9. The authority citation for part 14
continues to read as follows:

Authority: 16 U.S.C. 668, 704, 712, 1382,
1538(d)—(f), 1540(f), 3371-3378, 4223—4244,
and 4901-4916; 18 U.S.C. 42; 31 U.S.C. 9701.

m 10. Amend § 14.3 by revising the third
sentence to read as follows:

§14.3 Information collection requirements.

* * * You can direct comments
regarding these information collection
requirements to the Service’s
Information Collection Clearance Officer
at the address provided at 50 CFR 2.1(b).
m 11. Amend § 14.106 by revising the
fourth sentence of paragraph (a) to read
as follows:

§14.106 Primary enclosures.
* * * * *

(a) * * * Copies may be inspected at
the U.S. Fish and Wildlife Service
Headquarters (see 50 CFR 2.1(b) for
address) or at the National Archives and
Records Administration (NARA). * * *

* * * * *

PART 15—WILD BIRD
CONSERVATION ACT

m 12. The authority citation for part 15
continues to read as follows:

Authority: 16 U.S.C. 4901-4916.

m 13. Amend § 15.4 by revising the
second sentence of paragraph (b) to read
as follows:

§15.4 Information collection requirements.
* * * * *

(b) * * * Direct comments regarding
the burden estimate or any other aspect
of these reporting requirements to the
Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

m 14. Amend § 15.21 by revising the first
sentence of paragraph (c) to read as
follows:

§15.21 General application procedures.
* * * * *

(c) A person wishing to obtain a
permit under this subpart or approval of
cooperative breeding programs under
this subpart submits an application to

the attention of the Director, U.S. Fish
and Wildlife Service, at the address
listed for the Division of Management
Authority at 50 CFR 2.1(b). * * *

PART 16—INJURIOUS WILDLIFE

m 15. The authority citation for part 16
continues to read as follows:

Authority: 18 U.S.C. 42.

m 16. Amend § 16.13 by revising
paragraph (f) to read as follows:

§16.13 Importation of live or dead fish,
mollusks, and crustaceans, or their eggs.
* * * * *

(f) Information concerning the
importation requirements of this section
and application requirements for
designation as a certifying official for
purposes of this section may be
obtained by contacting the Division of
Fish and Aquatic Conservation
Programs at the address provided at 50
CFR 2.1(b) or by telephone at 703—-358—
1878.

* * * * *

m 17. Amend § 16.22 by revising the first
sentence of paragraph (a) and the last
sentence of paragraph (d) to read as
follows:

§16.22 Injurious wildlife permits.

* * * * *

(a) * * * Submit applications for
permits to import, transport, or acquire
injurious wildlife for such purposes to
the attention of the Director, U.S. Fish
and Wildlife Service, at the address
listed for the Division of Management
Authority at 50 CFR 2.1(b). * * *

* * * * *

(d) * * * Direct comments regarding
the burden estimate or any other aspect
of these reporting requirements to the
Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

PART 177—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 18. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 1531—
1544; and 4201-4245, unless otherwise
noted.

m 19. Amend § 17.9 by revising
paragraph (a)(2) and the last sentence of
paragraph (b) to read as follows:

§17.9 Permit applications and information
collection requirements.

(a) * x %

(2) Submit permit applications for
activities affecting native endangered
and threatened species in international
movement or commerce, and all
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activities affecting nonnative
endangered and threatened species, to
the attention of the Director, U.S. Fish
and Wildlife Service, at the address
listed for the Division of Management
Authority at 50 CFR 2.1(b).

(b) * * * Direct comments regarding
the burden estimate or any other aspect
of these reporting requirements to the
Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

m 20. Amend § 17.21 by revising the first
sentence of paragraph (c)(4) and the first
sentence of the introductory text of
paragraph (g)(2) to read as follows:

§17.21 Prohibitions.
* * * * *
(C) * x %

(4) Any taking under paragraphs (c)(2)
and (3) of this section must be reported
in writing to the Office of Law
Enforcement, at the address provided at
50 CFR 2.1(b), within 5 days. * * *

* * * * *

(g) I

(2) Any person subject to the
jurisdiction of the United States seeking
to engage in any of the activities
authorized by this paragraph must first
register with the Service’s Division of
Management Authority at the address
provided at 50 CFR 2.1(b). * * *

* * * * *

m 21. Amend § 17.44 by revising the
fourth sentence of the introductory text
of paragraph (y)(5) and the note to
paragraph (y)(6) to read as follows:

§17.44 Special rules—fishes.
* * * * *
(y) * x %

(5) * * * Facilities outside the littoral
states wishing to obtain such
exemptions must submit a written
request to the Division of Management
Authority at the address provided at 50
CFR 2.1(b) and provide information that
shows, at a minimum, all of the

following:

(6) * x %

Note to paragraph (y)(6): A listing of all
countries that have not designated either a
Management Authority or Scientific
Authority, or that have been identified as
countries from which Parties should not
accept permits, is available by writing to the
Division of Management Authority at the
address provided at 50 CFR 2.1(b).

* * * * *

PART 18—MARINE MAMMALS

m 22. The authority citation for part 18
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.

m 23. Amend § 18.4 by revising the
second sentence of paragraph (b) to read
as follows:

§18.4 Information collection requirements.
* * * * *

(b) * * * Send comments regarding
this burden or any other aspect of this
collection of information, including
suggestions for reducing the burden, to
the Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

m 24. Amend § 18.27 by revising the last
sentence of paragraph (b) to read as
follows:

§18.27 Regulations governing small takes
of marine mammals incidental to specified
activities.

* * * * *

(b) * * * Direct comments regarding
the burden estimate or any other aspect
of this requirement to the Service’s
Information Collection Clearance Officer
at the address provided at 50 CFR 2.1(b).

* * * * *

m 25. Amend § 18.30 by revising the first
sentence of paragraph (a) to read as
follows:

§18.30 Polar bear sport-hunted trophy
import permits.

(a) * * * You, as the hunter or heir
of the hunter’s estate, must submit an
application for a permit to import a
trophy of a polar bear taken in Canada
to the Division of Management
Authority at the address provided at 50
CFR 2.1(b).* * *

* * * * *

m 26. Amend § 18.119 by revising
paragraph (b) to read as follows:

§18.119 What are the information
collection requirements?
* * * * *

(b) You should direct comments
regarding the burden estimate or any
other aspect of this requirement to the
Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

m 27. Amend § 18.129 by revising
paragraph (b) to read as follows:

§18.129 What are the information
collection requirements?
* * * * *

(b) You should direct comments
regarding the burden estimate or any
other aspect of this requirement to the
Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

PART 20— MIGRATORY BIRD
HUNTING

m 28. The authority citation for part 20
continues to read as follows:

Authority: Migratory Bird Treaty Act, 40
Stat. 755, 16 U.S.C. 703-712; Fish and
Wildlife Act of 1956, 16 U.S.C. 742a—j; Public
Law 106—108, 113 Stat. 1491, Note Following
16 U.S.C. 703.

m 29. Amend § 20.20 by revising the last
sentence of paragraph (a) to read as
follows:

§20.20 Migratory Bird Harvest Information
Program.

(a) * * * Send comments regarding
this burden estimate or any other aspect
of this collection of information,
including suggestions for reducing the
burden, to the Service’s Information
Collection Clearance Officer at the
address provided at 50 CFR 2.1(b).

* * * * *

PART 21—MIGRATORY BIRD PERMITS

m 30. The authority citation for part 21
continues to read as follows:

Authority: 16 U.S.C. 703-712.

m 31. Amend § 21.4 by revising the
second sentence of paragraph (b) to read
as follows:

§21.4 Information collection requirements.

* * * *

(b) * * * Direct comments regarding
the burden estimate or any other aspect
of these reporting requirements to the
Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

m 32. Amend § 21.26 by revising the last
sentence of paragraph (e) to read as
follows:

§21.26 Special Canada goose permit.
* * * * *

(e) * * * States may send comments
regarding this burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing the burden, to the Service’s
Information Collection Clearance Officer
at the address provided at 50 CFR 2.1(b).
m 33. Amend § 21.31 by revising
footnote 2 to paragraph (f)(2) to read as
follows:

§21.31 Rehabilitation permits.
* * * * *

(f) * % %

(2) * x %

2You can obtain copies of this document
by writing to the Division of Environmental
Review at the address provided at 50 CFR
2.1(b).

* * * * *
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m 34. Amend § 21.43 by revising the last
sentence of paragraph (g) to read as
follows:

§21.43 Depredation order for blackbirds,
cowbirds, grackles, crows, and magpies.

* * * * *

(g * * * You may send comments on
the information collection requirements
to the Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

m 35. Amend § 21.49 by revising the last
sentence of paragraph (f) to read as
follows:

§21.49 Control order for resident Canada
geese at airports and military airfields.
* * * * *

(f) * * * You may send comments on
the information collection and
recordkeeping requirements to the
Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

m 36. Amend § 21.50 by revising the last
sentence of paragraph (f) to read as
follows:

§21.50 Depredation order for resident
Canada geese nests and eggs.
* * * * *

(f) * * * You may send comments on
the information collection and
recordkeeping requirements to the
Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

m 37. Amend § 21.51 by revising the last
sentence of paragraph (f) to read as
follows:

§21.51 Depredation order for resident
Canada geese at agricultural facilities.
* * * * *

(f) * * * You may send comments on
the information collection and
recordkeeping requirements to the
Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

m 38. Amend § 21.52 by revising the last
sentence of paragraph (g) to read as
follows:

§21.52 Public health control order for
resident Canada geese.
* * * * *

(g) * * * You may send comments on
the information collection and
recordkeeping requirements to the
Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

m 39. Amend § 21.60 by revising the first
sentence of paragraph (f)(9) and the last
sentence of paragraph (j) to read as
follows:

§21.60 Conservation order for light geese.
* * * * *

* * %

(9) The States and Tribes must submit
an annual report summarizing activities
conducted under the conservation order
on or before September 15 of each year,
to the Chief, Division of Migratory Bird
Management, at the address provided at
50 CFR 2.1(b). * * *

* * * * *

(j) * * * At any time, you may submit
comments on these information
collection requirements to the Service’s
Information Collection Clearance Officer
at the address provided at 50 CFR 2.1(b).
m 40. Amend § 21.61 by revising the
second sentence of paragraph (d)(7)(iv),
the last sentence of paragraph (g), and
the last sentence of paragraph (i) to read
as follows:

§21.61 Population control of resident
Canada geese.
* * * * *

(d) E N

(7) * % %

(iv) * * * The States and Tribes must
submit an annual report summarizing
activities conducted under the program
and an assessment of the continuation
of the injuries on or before June 1 of
each year to the Chief, Division of
Migratory Bird Management, at the
address provided at 50 CFR 2.1(b).

* * * * *

(g) * * * The States and Tribes must
submit this estimate on or before August
1 of each year, to the Chief, Division of
Migratory Bird Management, at the
address provided at 50 CFR 2.1(b).

* * * * *

(i) * * * You may send comments on
the information collection and
recordkeeping requirements to the
Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

PART 22—EAGLE PERMITS

m 41. The authority citation for part 22
continues to read as follows:

Authority: 16 U.S.C. 668-668d; 16 U.S.C.
703-712; 16 U.S.C. 1531-1544.

m 42. Amend § 22.4 by revising
paragraph (b) to read as follows:

§22.4 Information collection requirements.

* * * * *

(b) Direct comments regarding any
aspect of these reporting requirements
to the Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

m 43. Amend § 22.21 by revising the last
sentence of paragraph (a)(2) to read as
follows:

§22.21 What are the requirements
concerning scientific and exhibition
purpose permits?
* * * * *

(a) EE

(2) * * * Malil should be sent to the
Division of Management Authority at
the address provided at 50 CFR 2.1(b).

* * * * *

PART 23—CONVENTION ON
INTERNATIONAL TRADE IN
ENDANGERED SPECIES OF WILD
FAUNA AND FLORA (CITES)

m 44. The authority citation for part 23
continues to read as follows:

Authority: Convention on International
Trade in Endangered Species of Wild Fauna
and Flora (March 3, 1973), 27 U.S.T. 1087;
and Endangered Species Act of 1973, as
amended, 16 U.S.C. 1531 ef seq.

m 45. Amend § 23.7 by revising
paragraphs (a), (b), and (c) to read as
follows:

§23.7 What office do | contact for CITES
information?
* * * * *
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Type of information

Office to contact

(a) CITES administrative and management issues:

(1) CITES documents, including application forms and procedures;
lists of registered scientific institutions and operations breeding
Appendix-| wildlife for commercial purposes; and reservations

(2) Information on the CoP

(8) List of CITES species

(4) Names and addresses of other countries’ Management
and Scientific Authority offices

(5) Notifications, resolutions, and decisions

(6) Standing Committee documents and issues

(7) State and tribal export programs

(b) Scientific issues:
(1) Animals and Plants Committees documents and issues

(2) Findings of non-detriment and suitability of facilities, and
other scientific findings

(8) Listing of species in the Appendices and relevant resolu-
tions

(4) Names and addresses of other countries’ Scientific Author-
ity offices and scientists involved with CITES-related issues

(5) Nomenclatural issues

(c) Wildlife clearance procedures:
(1) CITES replacement tags
(2) Information about wildlife port office locations
(8) Information bulletins

U.S. Management Authority, U.S. Fish and Wildlife Service Head-
quarters, MS: IA, 5275 Leesburg Pike, Falls Church, VA 22041-
3803, Toll Free: (800) 358—2104/permit questions, Tel: (703) 358-
2095/other questions, Fax: (703) 358-2281/permits, Fax: (703) 358—
2298/other issues, Email: managementauthority @fws.gov, Web site:
http://www.fws.gov/international and http://www.fws.gov/permits.

U.S. Scientific Authority, U.S. Fish and Wildlife Service Headquarters,
MS: 1A, 5275 Leesburg Pike, Falls Church, VA 22041-3803, Tel:
(703) 358-1708, Fax: (703) 358-2276, Email: scientificauthority @
fws.gov, Web site: http://www.fws.goV/international.

Law Enforcement, U.S. Fish and Wildlife Service Headquarters, MS:
OLE, 5275 Leesburg Pike, Falls Church, VA 22041-3803, Tel: (703)
358-1949, Fax: (703) 358-2271, Web site: http://www.fws.gov/le.

(4) Inspection and clearance of wildlife shipments involving im-
port, introduction from the sea, export, and re-export, and
filing a Declaration of Importation or Exportation of Fish or

Wildlife (Form 3-177)

(5) Validation, certification, or cancellation of CITES wildlife

documents

m 46. Amend § 23.9 by revising the
second sentence of paragraph (a) to read
as follows:

§23.9

(a) * * * You may inspect copies at
the U.S. Management Authority, U.S.
Fish and Wildlife Service Headquarters,
MS. IA, 5275 Leesburg Pike, Falls
Church, VA 22041-3803, or at the
National Archives and Records
Administration (NARA). * * *

* * * * *

Incorporation by reference.

Subchapter C—The National Wildlife
Refuge System

PART 36—ALASKA NATIONAL
WILDLIFE REFUGES

m 47. The authority citation for part 36
continues to read as follows:

Authority: 16 U.S.C. 460(k) et seq., 668dd—
668ee, 3101 et seq.

m 48. Amend § 36.3 by revising the last
sentence to read as follows:

§36.3 Information collection.

* * * Comments and suggestions on
the burden estimate or any other aspect
of the form should be sent directly to
the Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

Subchapter F—Financial Assistance—
Wildlife Sport Fish Restoration
Program

PART 80—ADMINISTRATIVE
REQUIREMENTS, PITTMAN-
ROBERTSON WILDLIFE
RESTORATION AND DINGELL-
JOHNSON SPORT FISH
RESTORATION ACTS

m 49. The authority citation for part 80
continues to read as follows:

Authority: 16 U.S.C. 669-669k; 16 U.S.C.
777-7771n, except 777e—1 and g-1.

m 50. Amend § 80.160 by revising
paragraph (c) to read as follows:

§80.160 What are the information
collection requirements of this part?

* * * * *

(c) Send comments on the information
collection requirements to the Service’s
Information Collection Clearance Officer
at the address provided at 50 CFR 2.1(b).

PART 86—BOATING
INFRASTRUCTURE GRANT (BIG)
PROGRAM

m 51. The authority citation for part 86
continues to read as follows:

Authority: 16 U.S.C. 777g, 777g-1.

m 52. Amend § 86.16 by revising the first
sentence of paragraph (c) to read as
follows:

§86.16 What are the information collection
requirements?
* * * * *

(c) Send comments regarding this
collection of information to the
Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

* * * * *

Subchapter G—Miscellaneous
Provisions

PART 91—MIGRATORY BIRD
HUNTING AND CONSERVATION
STAMP CONTEST

m 53. The authority citation for part 91
continues to read as follows:

Authority: 5 U.S.C. 301; 16 U.S.C. 718j; 31
U.S.C. 9701.

m 54. Amend § 91.1 by revising the
second sentence of paragraph (b) to read
as follows:

§91.1 Purpose of regulations.
* * * * *

(b) * * * A copy of the regulations,
along with the Reproduction Rights
Agreement and Display and
Participation Agreement, may be
requested from the Federal Duck Stamp
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Office at the address for the Division of
Bird Habitat Conservation provided at
50 CFR 2.1(b). * * *

Subchapter H—National Wildlife
Monuments

PART 100—SUBSISTENCE
MANAGEMENT REGULATIONS FOR
PUBLIC LANDS IN ALASKA

m 55. The authority citation for part 100
continues to read as follows:

Authority: 16 U.S.C. 3, 472, 551, 668dd,
3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C.
1733.

m 56. Amend § 100.9 by revising the first
sentence of paragraph (b) to read as
follows:

§100.9 Information collection
requirements.
* * * * *

(b) You may direct comments on the
burden estimate or any other aspect of

the burden estimate to the Service’s
Information Collection Clearance Officer
at the address provided at 50 CFR 2.1(b).

* * %
Dated: July 23, 2014.
Rachel Jacobson,

Principal Deputy Assistant Secretary for Fish
and Wildlife and Parks.
[FR Doc. 2014-17768 Filed 7—24—14; 4:15 pm]

BILLING CODE 4310-55-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 890
RIN 3206-AM86

Federal Employees Health Benefits
Program Expansion of Eligibility to
Certain Employees on Temporary
Appointments and Certain Employees
on Seasonal and Intermittent
Schedules

AGENCY: Office of Personnel
Management.

ACTION: Notice of proposed rulemaking.

SUMMARY: The United States Office of
Personnel Management (OPM) is issuing
a proposed rule that would expand
eligibility for enrollment under the
Federal Employees Health Benefits
(FEHB) Program to certain temporary,
seasonal, and intermittent employees
who are identified as full-time
employees. This regulation would make
FEHB coverage available to these newly
eligible employees no later than January
2015.

DATES: OPM must receive comments on
or before August 28, 2014.

ADDRESSES: Send written comments to
Louise Yinug, Senior Policy Analyst,
Planning and Policy Analysis, U.S.
Office of Personnel Management, Room
3415, 1900 E Street NW., Washington,
DC; or FAX to (202) 606—0036 Attn:
Louise Yinug. You may also submit
comments using the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
FOR FURTHER INFORMATION CONTACT:
Louise Yinug, Senior Policy Analyst at
(202) 606-0004.

SUPPLEMENTARY INFORMATION: OPM is
proposing to expand eligibility for
coverage under the Federal Employees
Health Benefits (FEHB) Program to
certain temporary, seasonal, and
intermittent Federal employees who are
expected to work full-time schedules
within the meaning of section 4980H of

the Internal Revenue Code (IRC) for at
least 90 days.

This proposed rule would expand
eligibility by authorizing enrollment in
a FEHB health plan for certain Federal
employees on temporary appointments
and certain employees working on
seasonal and intermittent schedules.
Currently, most employees on
temporary appointments become
eligible for FEHB coverage after
completing one year of current
continuous employment and, once
eligible for coverage, do not receive an
employer contribution to premium.
Employees working on seasonal
schedules for less than six months in a
year and those working intermittent
schedules are excluded from eligibility
regardless of the work hours for which
they are expected to be scheduled. Some
limited exceptions were made to these
exclusions for temporary firefighters
and emergency response workers in 5
CFR 890.102(h) and (i).

Under this proposed regulation,
employees on temporary appointments,
employees on seasonal schedules who
will be working less than six months per
year, and employees working
intermittent schedules would be eligible
to enroll in a FEHB health plan if the
employee is expected to work a full-
time schedule of 130 or more hours in
a calendar month. If the employing
office expects the employee to work at
least 90 days, the employee is eligible to
enroll upon notification of the
employee’s eligibility by the employing
office. If the employing office expects
the employee to work fewer than 90
days, the employee will be eligible to
enroll after the completion of a 90 day
waiting period. Temporary, seasonal,
and intermittent employees who are
expected to work a schedule of less than
130 hours in a calendar month would
not be eligible to enroll in a FEHB
health plan. Temporary, seasonal, and
intermittent employees for whom the
expectation of hours of employment
changes from less than 130 hours per
calendar month to 130 hours or more
per calendar month would become
eligible to enroll in an FEHB health plan
as described above.

The change in eligibility for coverage
set forth in this proposed regulation is
intended to ensure, to the greatest extent
practicable, that full-time employees,
within the meaning of section 4980H of
the IRC and Treasury regulations

thereunder (79 FR 8544, February 12,
2014) are eligible to enroll in FEHB. IRC
section 4980H, enacted as part of the
Affordable Care Act, defines a full-time
employee as, with respect to any month,
an employee who is employed on
average at least 30 hours of service per
week (IRC section 4980H(c)(4)). Under
the IRC section 4980H regulations a full-
time employee means, with respect to
any calendar month, an employee who
is employed at least 130 hours of service
in that month.

This proposed rule would allow
newly eligible employees (employees on
an appointment limited to one year and
employees working on a seasonal or
intermittent schedule) to initially enroll
under the FEHB program with a
Government contribution to premium if
they are expected to be employed on a
full-time schedule and are expected to
work for at least 90 days.

Some temporary employees who have
completed one year of continuous
employment are already eligible for
FEHB coverage but without a
Government contribution to premium.
This proposed rule would allow these
employees to enroll in a FEHB plan
under 5 CFR 890.102(j) (with a
Government contribution to premium) if
the employee is determined by his or
her employing office to be newly
eligible for FEHB coverage under this
regulation.

Enrollments for employees newly
eligible pursuant to this rule would be
accepted during a 60-day period after
the employing office notifies employees
of their eligibility to enroll in a FEHB
health plan. Coverage will become
effective as provided for by 5 CFR
890.301. Employing offices must
promptly determine eligibility of new
and current employees and upon
determining eligibility, promptly offer
employees an opportunity to enroll in
the FEHB Program so that coverage
becomes effective no later than January
2015.

While this proposed regulation would
expand FEHB coverage to new
categories of Federal employees, there
are other employers who are entitled to
purchase FEHB coverage for their own
employees or whose employees are
otherwise entitled to enroll in FEHB
coverage. These other employers may
have made or are planning to make
other arrangements to provide health
insurance for their temporary, seasonal,
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and intermittent employees.
Accordingly, the OPM Director may
waive application of this proposed rule
when the employer of an individual not
covered by 5 U.S.C. 8901(1)(A)
demonstrates to OPM that these
expansion requirements would have an
adverse impact on the employer’s need
for self-governance. We expect such
instances to be rare.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulation only adds to the
list of groups eligible to enroll under the
FEHB Program.

Executive Orders 13563 and 12866,
Regulatory Review

OPM has examined the impact of this
rule as required by Executive Order
12866 on Regulatory Planning and
Review (September 30, 1993) and
Executive Order 13563 on Improving
Regulation and Regulatory Review
(January 18, 2011). Executive Orders
12866 and 13563 direct agencies to
assess all costs and benefits of available
regulatory alternatives and, if regulation
is necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
must be prepared for major rules with
economically significant effects ($100
million or more in at least one year).
Section 3(f) of Executive Order 12866
defines a “significant regulatory action”
as an action that is likely to result in a
rule that may:

(1) Have an annual effect on the
economy of $100 million or more in at
least one year or adversely affect in a
material way a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal government or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.

As shown in the analysis that follows,
the economic impact of this rule is
projected to fall below the $100 million
threshold. Although not economically
significant, this rule has been
determined to be a “significant

regulatory action” under section 3(f)(4)
and thus has been reviewed by the
Office of Management and Budget in
accordance with Executive Orders
13563 and 12866.

Baseline FEHB Eligibility and Federal
Government Employer Responsibility

If finalized, this proposed rule would
expand eligibility to enroll in a FEHB
plan to certain temporary, seasonal,
and/or intermittent employees who are
identified as working full-time. In order
to estimate rule-induced impacts, it is
necessary to assess the number of full-
time Federal employees who are not
currently eligible to participate in the
FEHB program or are not currently
eligible to have the government pay a
portion of their premium, and thus may
be affected by the proposed rule.

The following categories of Federal
employees are either excluded by
regulation from participating in the
FEHB Program or are not currently
eligible to have the government pay a
portion of their premium:

e Temporary employees with less
than a year of service. Per OPM
regulations, most of these individuals
are not eligible to enroll in FEHB. In
2012 OPM published a regulation
extending FEHB eligibility to certain
temporary firefighters and some
personnel performing emergency
response functions.

e Seasonal employees. Seasonal
employees working six months or fewer
are generally prohibited by regulation
from enrolling in FEHB.

e Intermittent employees. Intermittent
employees are generally prohibited by
regulation from enrolling in FEHB. In
2012, however, OPM published a
regulation extending FEHB eligibility to
certain intermittent employees engaged
in emergency response and recovery
work.

e Temporary employees with more
than a year of service. Per statute, these
employees can enroll in an FEHB plan
if they pay the entire premium with no
Government contribution.

OPM has worked with Federal payroll
providers to assess how many full-time
Federal employees are without access to
FEHB. The data show that all
responding executive agencies have a
small number of full-time employees (as
defined in Section 4980H of the IRC)
without access to FEHB. The number
without access varies from agency to
agency. Within agencies, the number
varies from month to month. Some large
departments hire full-time temporary or
seasonal employees only for a few
months of the year.

The agencies included in our data, in
aggregate, offer FEHB to at least 95

percent of full-time employees (and
their dependents) for all months. Across
civilian, non-Postal, executive agencies
and all months of the year, our data
indicate that there are 300,000 full-time
employee-months currently ineligible
for FEHB (0.9 to 2 percent of the Federal
workforce).

The Federal government and its
agencies are subject to employer shared
responsibility like other applicable large
employers. The employer shared
responsibility payments only apply if a
full-time employee (defined as an
employee with 130 hours of service in
a month) receives a premium tax credit
in connection with the purchase of
health insurance through an Exchange.
We do not know whether the full-time
Federal employees not yet eligible for
FEHB would, in the absence of this rule,
be eligible for premium tax credits in
connection with coverage purchased on
an Exchange because we lack
information on other available sources
of health coverage or household income.
Even in the extremely unlikely case that
all 300,000 employee-months without
FEHB are eligible to receive a premium
tax credit in connection with coverage
purchased on an Exchange, the total
assessable payment incurred by the
Federal agencies would be well below
the threshold for economic significance,
which is $100 million.* While we
expect that agencies will be in
compliance with the employer shared
responsibility provision without this
proposed rule, we are undertaking the
FEHB expansion regardless to even out
rules across different types of workers.

Impacts of the Proposed Rule

Agencies may incur FEHB expansion
costs; a rough quantification of these
potential costs appears below.

We do not know how many
individuals without an offer of FEHB,
which varies widely from month to
month, would enroll in FEHB if it were
available. Our similar recent regulations
expanding FEHB coverage to certain
temporary firefighters and disaster
recovery workers resulted in very
limited take-up, ranging from
approximately 10 to 20 percent. We
estimate, using enrollment-weighted
averages, that FEHB coverage currently
costs the government about $700 per
full-time worker per month for affected
agencies.2 Given this average cost

1The relevant employer payment would be $250
per month (or $3,000 per year), as indexed, only for
those full-time employees who receive a premium
tax credit in connection with coverage purchased
on an Exchange.

2This estimate includes FEHB premium
payments but not administrative costs to employing
agencies.
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estimate, if those currently without
FEHB eligibility become eligible and the
portion of newly eligible employees
who enroll is between 10 and 20
percent, this expansion would generate
costs to the Federal government of well
below the threshold for economic
significance, which is $100 million.

The premium payments newly made
by the Federal government are
appropriately categorized as costs to
society if rule-induced increases in
FEHB enrollment would be associated
with providing additional medical
services to newly-enrolled individuals.
To the extent that increases in
enrollment do not change how society
uses its resources, then premium
payments by the government would
instead be transfers between members of
society. Recipients of these transfers
could include newly-enrolled
individuals, if they would have paid (or
paid more) for medical services or for
health insurance premiums in the
absence of the rule, or providers and
charities, if the effect of the rule is a
decrease in uncompensated care.

We lack exact data to quantify rule-
induced public health benefits or to
refine our estimates of costs and
transfers. We therefore request
comments on any of this proposed rule’s
impacts.

Federalism

We have examined this rule in
accordance with Executive Order 13132,
Federalism, and have determined that
this rule will not have any negative
impact on the rights, roles and
responsibilities of State, local, or tribal
governments.

List of Subjects in 5 CFR Parts 890

Administrative practice and
procedure, Government employees,
Health facilities, Health insurance,
Health professions, Hostages, Iraq,
Kuwait, Lebanon, Military personnel,
Reporting and recordkeeping
requirements, Retirement.

U.S. Office of Personnel Management.
Katherine Archuleta,
Director.

Accordingly, OPM proposes to amend
title 5, Code of Federal Regulations as
follows:

PART 890—FEDERAL EMPLOYEES
HEALTH BENEFITS PROGRAM

1. The authority citation for part 890
continues to read as follows:

Authority: 5 U.S.C. 8913; Sec. 890.301
also issued under sec. 311 of Pub. L. 111-03,
123 Stat. 64; Sec. 890.111 also issued under
section 1622(b) of Pub. L. 104-106, 110 Stat.
521; Sec. 890.112 also issued under section

1 of Pub. L. 110-279, 122 Stat. 2604; 5 U.S.C.
8913; Sec. 890.803 also issued under 50
U.S.C. 403p, 22 U.S.C. 4069c and 4069c—1;
subpart L also issued under sec. 599C of Pub.
L. 101-513, 104 Stat. 2064, as amended; Sec.
890.102 also issued under sections 11202(f),
11232(e), 11246 (b) and (c) of Pub. L. 105—
33, 111 Stat. 251; and section 721 of Pub. L.
105-261, 112 Stat. 2061.

m 2. Section 890.102 is amended by
adding paragraphs (j) and (k) to read as
follows:

§890.102 Coverage.

(j)(1) Notwithstanding paragraphs
(c)(1), (2), and (3) of this section, an
employee working on a temporary
appointment, an employee working on a
seasonal schedule of less than six
months in a year, or an employee
working on an intermittent schedule, for
whom the employing office expects the
total hours in the regularly scheduled
administrative workweek plus hours of
irregular or occasional overtime work to
be at least 130 hours per calendar
month, is eligible to enroll in a health
benefits plan under this part as follows:

(i) If the employing office expects the
employee to work at least 90 days, the
employee is eligible to enroll upon
notification of the employee’s eligibility
by the employing office, and

(ii) If the employing office expects the
employee to work fewer than 90 days,
the employee will be eligible to enroll
after the completion of a 90 day waiting
period.

(2) An employee working on a
temporary appointment, an employee
working on a seasonal schedule of less
than six months in a year, or an
employee working on an intermittent
schedule for whom the employing office
expects the total hours in the regularly
scheduled administrative workweek
plus hours of irregular or occasional
overtime work to be less than 130 hours
per calendar month is generally
ineligible to enroll in a health benefits
plan under this part. If the expectation
of hours of employment changes to 130
hours or more per month, that employee
is eligible to enroll in a health benefits
plan under this part as described in
paragraph (j)(1) of this section.

(3) Once an employee is enrolled
under paragraph (j) of this section,
eligibility will not be revoked,
regardless of his or her actual work
schedule or employer expectations in
subsequent years, unless the employee
separates from Federal service or
receives a new appointment (in which
case eligibility will be determined by
the rules applicable to the new
appointment).

(4) For purposes of paragraph (j) of
this section, a regularly scheduled

administrative workweek includes
hours of paid leave and hours of leave
without pay for purposes of taking leave
under the Family Medical Leave Act
under 5 U.S.C. chapter 63, subchapter
V, for performance of duty in the
uniformed services under the
Uniformed Services Employment and
Reemployment Rights Act of 1994, 38
U.S.C. 4301 et seq., for receiving
medical treatment under Executive
Order 5396 (Jul. 17, 1930), and for
periods during which workers
compensation is received under the
Federal Employees Compensation Act, 5
U.S.C. chapter 81.

(5) Each temporary employee who is
initially eligible for FEHB coverage on
the basis of paragraph (j) of this section
is entitled to enroll in accordance with
§890.301(a). A temporary employee
who is currently eligible under 5 U.S.C.
8906a (with no Government
contribution) but who is not enrolled on
the effective date of paragraph (j), and
who would also meet eligibility
requirements on the basis of paragraph
(j), is entitled to enroll (with a
Government contribution) on the basis
of paragraph (j) in accordance with
§890.301(h)(4)(ii). A temporary
employee who is enrolled under 5
U.S.C. 8906a (with no Government
contribution) on the effective date of
paragraph (j), and who would also meet
eligibility requirements on the basis of
paragraph (j), is entitled to change
enrollment (with a Government
contribution) on the basis of paragraph
(j) in accordance with
§890.301(h)(4)(ii).

(k) The Director, upon written request
of an employer of employees other than
those covered by 5 U.S.C. 8901(1)(A),
may, in his or her sole discretion, waive
application of paragraph (j) of this
section to its employees when the
employer demonstrates to the Director
that the waiver is necessary to avoid an
adverse impact on the employer’s need
for self-governance.

m 3. Amend § 890.301 by:

m a. Revising the heading of paragraph
(h);

m b. Redesignating paragraph (h)(4) as

paragraph (h)(4)(i); and

m c. Adding paragraph (4)(ii) to read as
follows:

§890.301 Opportunities for employees
who are not participants in premium
conversion to enroll or change enroliment;
effective dates.

* * * * *

(h) Change in employment status or

entitlement to Government contribution.
* X X

(ii) A change in entitlement to
Government contribution as a result of
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becoming eligible for coverage under
§890.102(j).

* * * * *
[FR Doc. 2014-17806 Filed 7—24—14; 4:15 pm]
BILLING CODE 6325-63-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS—2013-0085]

RIN 0579-AD87

Importation of Two Hybrids of Unshu
Orange From the Republic of Korea
Into the Continental United States

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations concerning the
importation of citrus fruit to allow the
importation of commercial
consignments of two Unshu orange
hybrids from the Republic of Korea into
the continental United States. These
hybrids would be eligible for
importation into the continental United
States subject to the existing conditions
for the importation of Unshu oranges
from the Republic of Korea. We would
also make one minor change to the
existing regulations by adding an
explicit statement that only commercial
consignments of Unshu oranges would
be eligible for importation into the
continental United States. The proposed
changes would remove the prohibition
on the importation of Unshu orange
hybrids that can safely enter the United
States, provided that certain conditions
are met, and would codify an existing
requirement.

DATES: We will consider all comments
that we receive on or before September
29, 2014.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!docketDetail,D=APHIS-2013-0085.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2013-0085, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2013-0085 or

in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
Room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: Mr.
Marc Phillips, Senior Regulatory
Coordination Specialist, Regulatory
Coordination and Compliance, PPQ,
APHIS, 4700 River Road Unit 156,
Riverdale, MD 20737-1231; (301) 851—
2114.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 7 CFR 319.28
govern the importation of citrus fruit
into the United States. These regulations
are intended to prevent the introduction
of citrus canker, among other citrus
diseases and pests, into the United
States via the importation of citrus from
affected foreign regions. Citrus canker is
a disease that affects citrus and is
caused by the infectious bacterium
Xanthomonas citri subsp. citri.

On October 12, 2010, we published in
the Federal Register (75 FR 62455—
62457, Docket No. APHIS—2010-0022) a
final rule * amending the regulations
concerning the importation of citrus
fruit in § 319.28 to remove certain
restrictions on the importation of Unshu
oranges from the Republic of Korea
(South Korea) that were no longer
necessary. Specifically, we removed
requirements for the fruit to be grown in
specified canker-free export areas and
for joint inspection in the groves and
packinghouses by the Government of
the Republic of Korea and the Animal
and Plant Health Inspection Service
(APHIS). We also clarified that surface
sterilization of the fruit must be
conducted in accordance with 7 CFR
part 305 and expanded the area in the
continental United States where Unshu
oranges from the Republic of Korea
could be distributed. Finally, we
required that each shipment be
accompanied by a phytosanitary
certificate containing an additional
declaration stating that the fruit was
given the required surface sterilization
and inspected and found free of Elsinoe
australis, the fungus that is the causal
agent of sweet orange scab.

Under the existing regulations, only
one species of Unshu orange, Citrus
reticulata Blanco var. unshu, Swingle
[Citrus unshiu Marcovitch, Tanakal, is

1To view the rule, go to http://
www.regulations.gov/#!documentDetail;D=APHIS-
2010-0022-0007.

eligible for importation into the
continental United States from the
Republic of Korea. The 2010 rulemaking
did not address that restriction.

In 2011, however, the national plant
protection organization (NPPO) of the
Republic of Korea submitted to APHIS
a request to allow exports to the
continental United States of two Unshu,
sweet, and mandarin orange hybrids:
Shiranuhi [(C. reticulata ssp. unshiu x
(C. x sinensis)) x C. reticulata] and
Setoka [(C. reticulata ssp. unshiu x (C.
x sinensis)) x C. reticulata] x C.
reticulata)]. In response to that request,
we developed a pest risk analysis (PRA).
Copies of the PRA may be obtained from
the person listed under FOR FURTHER
INFORMATION CONTACT or viewed on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).2 The PRA,
titled “Importation of Two Fresh Fruit
Hybrids of Unshu, Sweet, and Mandarin
Oranges, Citrus spp., from Korea into
the Continental United States” (May
2013), identified two pests,
Xanthomonas citri subsp. citri and
Elsinoe australis (the causal agents of
citrus canker and sweet orange scab,
respectively), as quarantine pests
associated with the two Unshu orange
hybrids. Those are the same quarantine
pests that an earlier PRA that supported
the 2010 rulemaking identified as being
associated with Unshu oranges
imported from the Republic of Korea.

The May 2013 PRA and the earlier
one each included a risk management
document (RMD) outlining the
conditions under which the
commodities under consideration could
safely be imported into the continental
United States. The 2013 RMD
determined the two Unshu orange
hybrids, being subject to infestation by
the same quarantine pests as Unshu
oranges imported from the Republic of
Korea, could safely be allowed entry to
the United States under the same
conditions. Those conditions include
surface treatment of the fruit in
accordance with 7 CFR part 305 prior to
packing, registration of the
packinghouse in which the treatment is
applied and the fruit is packed with the
NPPO of South Korea, and certification
that the fruit has been treated in
accordance with the regulations and has
been inspected and found to be free of
sweet orange scab (Elsinoe australis).

2Instructions on accessing Regulations.gov and
information on the location and hours of the
reading room may be found at the beginning of this
document under ADDRESSES. You may also request
p