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DEFENSE NUCLEAR FACILITIES
SAFETY BOARD

10 CFR Part 1704

[Docket No. RM-90-1]

Rules Implementing the Government in
the Sunshine Act; Correction

AGENCY: Defense Nuclear Facilities
Safety Board.

ACTION: Correcting amendments.

SUMMARY: The Defense Nuclear
Facilities Safety Board (Board)
published a document in the Federal
Register on March 7, 1991 (56 FR 9609),
implementing the provisions of the
Government in the Sunshine Act.
Subsequently, the Fiscal Year 2013
National Defense Authorization Act
further amended the Atomic Energy Act
of 1954, changing and renumbering the
Board’s enabling legislation. This
document corrects the final regulations
by changing the referenced sections in
the Board’s rules implementing the
Government in the Sunshine Act.

DATES: Effective July 21, 2014.

FOR FURTHER INFORMATION CONTACT:
Richard N. Reback, Acting General
Counsel, Defense Nuclear Facilities
Safety Board, 625 Indiana Avenue NW.,
Suite 700, Washington, DC 20004-2901,
(202) 694—7000.

SUPPLEMENTARY INFORMATION: This is a
summary of the Board’s changes to its
rules implementing the Government in
the Sunshine Act.

List of Subjects in 10 CFR Part 1704
Sunshine Act

Accordingly, 10 CFR Part 1704 is
amended by making the following
correcting amendment:

PART 1704—RULES IMPLEMENTING
THE GOVERNMENT IN THE SUNSHINE
ACT

m 1. The authority citation for part 1704
continues to read as follows:

Authority: 5 U.S.C. 552b; 42 U.S.C. 2286,
2286b(c).

m2.In §1704.4(c):
m a. Redesignate paragraphs (c)(1) and
(2) as paragraphs (c)(1)(i) and (ii),
respectively;
m b. Redesignate paragraph (c)
introductory text as paragraph (c)(1);
and
m c. Designate the undesignated text as
paragraph (c)(2) and revise it.

The revision reads as follows:

§1704.4 Grounds on which meetings may
be closed or information may be withheld.
* * * * *

(C] * *x *

(2) This exemption applies to Board
meetings, or portions of meetings,
involving deliberations regarding
recommendations which, under 42
U.S.C. 2286d(b) and (h)(3), may not be
made publicly available until after they
have been received by the Secretary of
Energy or the President, respectively;

Defense Nuclear Facilities Safety Board.

Richard N. Reback,

Acting General Counsel.

[FR Doc. 2014-16778 Filed 7-18—14; 8:45 am]
BILLING CODE 3670-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 336 and 390
RIN 3064-AD98

Transferred OTS Regulations and FDIC
Regulations Regarding Post-
Employment Activities of Senior
Examiners

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Final rule.

SUMMARY: The Federal Deposit
Insurance Corporation (“FDIC”) is
adopting a final rule (“Final Rule”) to
rescind and remove regulations
transferred to the FDIC following
dissolution of the former Office of Thrift
Supervision (“OTS”) in connection with

the implementation of applicable
provisions of Title III of the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (“Dodd-Frank Act”).
Section 316(b)(3) of the Dodd-Frank Act
provided that the former OTS rules that
were transferred to the FDIC would be
enforceable by or against the FDIC until
they were modified, terminated, set
aside, or superseded in accordance with
applicable law by the FDIC, by any
court of competent jurisdiction, or by
operation of law.

DATES: The Final Rule is effective on
August 20, 2014.

FOR FURTHER INFORMATION CONTACT:
Robert J. Fagan, Ethics Program
Manager, Legal Division (703) 562—2704
or rfagan@fdic.gov; Michelle Borzillo,
Senior Counsel, Legal Division (703)
562—6083 or mborzillo@fdic.gov; or
Randy Thomas, Counsel, Legal Division
(703) 562—-6454 or ranthomas@fdic.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Beginning July 21, 2011, the transfer
date established by section 311 of the
Dodd-Frank Act, 12 U.S.C. 5411, the
powers, duties, and functions of the
former OTS were divided among the
FDIC as to State savings associations,
the Office of the Comptroller of the
Currency (“OCC”) as to Federal savings
associations, and the Board of
Governors of the Federal Reserve
System as to savings and loan holding
companies.? Section 316(b) of the Dodd-
Frank Act, 12 U.S.C. 5414(b), provides
the manner of treatment for all orders,
resolutions, determinations, regulations,
and advisory materials that had been
issued, made, prescribed, or allowed to
become effective by the OTS. The
section provides that if such regulatory
issuances were in effect on the day
before the transfer date, they continue in
effect and are enforceable by or against
the appropriate successor agency until
they are modified, terminated, set aside,
or superseded in accordance with
applicable law by such successor
agency, by any court of competent
jurisdiction, or by operation of law.

The Dodd-Frank Act directed the
FDIC and OCC to consult with one
another and to publish a list of
continued OTS regulations to be

1Dodd-Frank Wall Street Reform and Consumer
Protection Act, Pub. L. 111-203, 124 Stat. 1376
(2010).
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enforced by each respective agency that
would continue to remain in effect until
the appropriate successor agency
modified or removed the regulations in
accordance with the applicable laws.
The list was published by the FDIC and
OCC as a Joint Notice in the Federal
Register on July 6, 2011, and shortly
thereafter, the FDIC published its
transferred OTS regulations as new
FDIC regulations in 12 CFR parts 390
and 391. When it republished the
transferred OTS regulations as new
FDIC regulations, the FDIC specifically
noted that its staff would evaluate the
transferred OTS rules and might later
recommend incorporating the
transferred OTS regulations into other
FDIC rules, amending them, or
rescinding them, as appropriate.

Further, section 312(c) of the Dodd-
Frank Act amended the definition of
“appropriate Federal banking agency”
contained in section 3(q) of the FDI Act,
to add State savings associations to the
list of entities for which the FDIC is
designated the “appropriate Federal
banking agency.” As a result, when the
FDIC acts as the designated
“appropriate Federal banking agency”
(or under similar terminology) for State
savings associations, as it does today, it
has the authority to issue, modify, and
rescind regulations involving such
associations as well as for State
nonmember banks and insured branches
of foreign banks.2

II. Proposed Rule

A. Removal of Part 390, Subpart A
(Former OTS 12 CFR Part 507)

On September 4, 2013, the FDIC
published a notice of proposed
rulemaking (“NPR” or “Proposed Rule”’)
regarding the removal of part 390,
subpart A (formerly OTS part 507),
which governs post-employment
activities of senior examiners.? The
former OTS rule was transferred to the
FDIC with only nominal changes. The
NPR proposed removing part 390,
subpart A from the CFR in an effort to
streamline FDIC’s rules and eliminate
unnecessary regulations. As discussed
in the Proposed Rule, the FDIC carefully
reviewed the transferred rule, part 390,
subpart A, and compared it with part
336, an FDIC regulation that existed
before the transfer of part 390, subpart
A and that continues to remain in effect
today. Like the transferred rule, part 336
governs post-employment activities of
senior examiners.* Although the two
rules were substantively the same, the

212 U.S.C. 5412(b)—(c).
378 FR 54401, 54403 (Sept. 4, 2013).
4]d. at 54402.

FDIC noted that part 336 was more
appropriate because it focuses on the
service of senior examiners of all
insured depository institutions, while
the part 390, subpart A rules apply only
to senior examiners of savings
associations and their holding
companies.®

B. Amendments to Part 336

In addition, the Proposed Rule
proposed to revise 12 CFR part 336,
subpart B by deleting a reference to the
“Office of Thrift Supervision” in the
definition of “Federal banking agency”
described in part 336.3(e) and adding
the words “predecessors or” in front of
the word “‘successors”. As stated in the
Proposed Rule, the FDIC believes this
revision will help avoid any public
confusion by deleting the reference to
the former Office of Thrift Supervision
while retaining the indirect reference to
that former agency by adding a reference
to “predecessors” to the definition of
“Federal Banking agency”. Further, by
including predecessor agencies of the
FDIC as Federal banking agencies for
purposes of this part, the proposed rule
would restrict a potential employee who
had been associated with a State savings
association from future FDIC
employment if the potential employee
had been subject to a final enforcement
action by the former OTS. See 12 CFR
336.4(a)(2) and 336.5(a)(2).6

III. Comments

The FDIC issued the NPR with a 60-
day comment period, which closed on
November 4, 2013. The FDIC received
no comments on its Proposed Rule, and
consequently the Final Rule is adopted
as proposed without any changes.

IV. Explanation of the Final Rule

As discussed in the NPR, part 390,
subpart A is substantively similar to
part 336, and the designation of part 336
as the single authority for the post-
employment activities of FDIC senior
examiners will serve to streamline the
FDIC’s rules and eliminate unnecessary
regulations. To that effect, the Final
Rule removes and rescinds 12 CFR part
390, subpart A in its entirety.

Consistent with the Proposed Rule,
the Final Rule also amends section
336.3(e) to revise 12 CFR part 336,
subpart B by deleting a reference to the
“Office of Thrift Supervision” in the
definition of ‘“Federal banking agency”
described in part 336.3(e) and adding
the words “predecessors or” in front of
the word “‘successors”.

51d.
678 FR at 54406.

V. Administrative Law Matters

A. Paperwork Reduction Act

Pursuant to the Proposed Rule, the
FDIC will rescind and remove from its
regulations 12 CFR part 390, subpart A.
This rule was transferred with only
nominal changes to the FDIC from the
OTS when the OTS was abolished by
Title III of the Dodd-Frank Act. Part 390,
subpart A is redundant and largely
duplicative of the FDIC’s rule at part
336 regarding the one-year post-
employment restrictions for senior
examiners. Removing part 390, subpart
A and revising the definition of Federal
banking agency in part 336.3(e) will not
involve any new collections of
information pursuant to the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
Consequently, no information collection
has been submitted to the Office of
Management and Budget for review.

B. The Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601, et seq. (RFA), requires that
each federal agency either (1) certify
that a proposed rule would not, if
adopted in final form, have a significant
economic impact on a substantial
number of small entities, or (2) prepare
an initial regulatory flexibility analysis
of the rule and publish the analysis for
comment. Twelve CFR part 336, subpart
C was issued as part of an interagency
rulemaking designed to implement
section 10(k) of the FDI Act, 12 U.S.C.
1820(k). This rule has a limited scope:
It imposes post-employment restrictions
on certain senior examiners employed
by the FDIC and does not impose any
obligations or restrictions on banking
organizations, including small banking
organizations. On this basis, the FDIC
certifies that this rule revision will not
have a significant impact on a
substantial number of small entities,
within the meaning of those terms as
used in the RFA.

C. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, 12 U.S.C. 4809, requires each
Federal banking agency to use plain
language in all of its proposed and final
rules published after January 1, 2000. In
the NPR, the FDIC invited comments on
whether the Proposed Rule was clearly
stated and effectively organized, and
how the FDIC might make it easier to
understand. Although the FDIC did not
receive any comments, the FDIC sought
to present the Final Rule in a simple
and straightforward manner.

List of Subjects

12 CFR Part 336
Conflict of interest.
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12 CFR Part 390

Banks and banking, Conflicts of
interest, Government employees,
Savings associations.

Authority and Issuance

For the reasons stated in the
preamble, the Board of Directors of the
Federal Deposit Insurance Corporation
amends 12 CFR parts 336 and 390 as set
forth below:

PART 336—FDIC EMPLOYEES
Subpart B—[Amended]

m 1. The authority citation for subpart B
continues to read as follows:

Authority: 12 U.S.C. 1819(Tenth), 1822(f).

m 2.In § 336.3, revise paragraph (e) to
read as follows:

§336.3 Definitions.

* * * * *

(e) Federal banking agency means the
Office of the Comptroller of the
Currency, the Board of Governors of the
Federal Reserve System, or the Federal
Deposit Insurance Corporation, or their

predecessors Or successors.
* * * * *

PART 390—REGULATIONS
TRANSFERRED FROM THE OFFICE OF
THRIFT SUPERVISION

m 3. The authority citation for part 390
is revised to read as follows:

Authority: 12 U.S.C. 1819.

Subpart B also issued under 12 U.S.C.
1818.

Subpart C also issued under 5 U.S.C. 504;
554-557; 12 U.S.C. 1464; 1467; 1468; 1817;
1818; 1820; 1829; 3349, 4717; 15 U.S.C. 78
I; 780-5; 78u—2; 28 U.S.C. 2461 note; 31
U.S.C. 5321; 42 U.S.C. 4012a.

Subpart D also issued under 12 U.S.C.
1817;1818; 1820; 15 U.S.C. 78 1.

Subpart E also issued under 12 U.S.C.
1813; 1831m; 15 U.S.C. 78.

Subpart F also issued under 5 U.S.C. 552;
559; 12 U.S.C. 2901 et seq.

Subpart G also issued under 12 U.S.C. 2810
et seq., 2901 et seq.; 15 U.S.C. 1691; 42 U.S.C.
1981, 1982, 3601-3619.

Subpart I also issued under 12 U.S.C.
1831x.

Subpart J also issued under 12 U.S.C.
1831p—1.

Subpart K also issued under 12 U.S.C.
1817; 1818; 15 U.S.C. 78c; 78 1.

Subpart L also issued under 12 U.S.C.
1831p—1.

Subpart M also issued under 12 U.S.C.
1818.

Subpart N also issued under 12 U.S.C.
1821.

Subpart O also issued under 12 U.S.C.
1828.

Subpart P also issued under 12 U.S.C.
1470; 1831e; 1831n; 1831p-1; 3339.

Subpart Q also issued under 12 U.S.C.
1462; 1462a; 1463; 1464.

Subpart R also issued under 12 U.S.C.
1463; 1464; 1831m; 1831n; 1831p-1.

Subpart S also issued under 12 U.S.C.
1462; 1462a; 1463; 1464; 1468a; 1817; 1820;
1828; 1831e; 18310; 1831p—1; 1881-1884;
3207; 3339; 15 U.S.C. 78b; 78 1; 78m; 78n;
78p; 78q; 78w; 31 U.S.C. 5318; 42 U.S.C.
4106.

Subpart T also issued under 12 U.S.C.
1462a; 1463; 1464; 15 U.S.C. 78c; 78 I; 78m;
78n; 78w.

Subpart U also issued under 12 U.S.C.
1462a; 1463; 1464; 15 U.S.C. 78c; 78 I; 78m,;
78n; 78p; 78w; 78d—1; 7241; 7242; 7243;
7244; 7261; 7264; 7265.

Subpart V also issued under 12 U.S.C.
3201-3208.

Subpart W also issued under 12 U.S.C.
1462a; 1463; 1464; 15 U.S.C. 78c; 78 I; 78m,;
78n; 78p; 78w.

Subpart X also issued under 12 U.S.C.
1462; 1462a; 1463; 1464; 1828; 3331 et seq.

Subpart Y also issued under 12 U.S.C.
1831o0.

Subpart Z also issued under 12 U.S.C.
1462; 1462a; 1463; 1464; 1828 (note).

Remove from the authority citation for part
390, the sentence “Subpart A also issued
under 12 U.S.C. 1820.”

Subpart A—[Removed and Reserved]

m 3. Remove and reserve subpart A,
consisting of §§ 390.1 through 390.5.

Dated at Washington, DC, this 15th day of
July 2014.

By order of the Board of Directors, Federal
Deposit Insurance Corporation.

Robert E. Feldman,

Executive Secretary.

[FR Doc. 2014-16974 Filed 7—18-14; 8:45 am]
BILLING CODE 6714-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 346 and 390
RIN 3064-AE09

Transferred OTS Regulations and FDIC
Regulations Regarding Disclosure and
Reporting of CRA-Related Agreements

AGENCY: Federal Deposit Insurance
Corporation.
ACTION: Final rule.

SUMMARY: The Federal Deposit
Insurance Corporation (“FDIC”) is
adopting a final rule (“Final Rule”) to
rescind and remove certain regulations
transferred to the FDIC from the Office
of Thrift Supervision (“OTS”) on July
21, 2011, in connection with the
implementation of applicable provisions
of Title III of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(“Dodd-Frank Act’). The Dodd-Frank
Act provided that the former OTS rules

that were transferred to the FDIC would
be enforceable by or against the FDIC
until they were modified, terminated,
set aside, or superseded in accordance
with applicable law by the FDIC, by any
court of competent jurisdiction, or by
operation of law. The requirements for
State savings associations are
substantively similar to existing FDIC
regulations.

DATES: The Final Rule is effective on
August 20, 2014.

FOR FURTHER INFORMATION CONTACT:
Patience Singleton, Senior Policy
Analyst, Division of Depositor and
Consumer Protection, (202) 898—-6859;
Jennifer Maree, Counsel, Legal Division,
(202) 898—6543; Richard M. Schwartz,
Counsel, Legal Division, (202) 898—
7424,

SUPPLEMENTARY INFORMATION:
I. Background

A. The Dodd-Frank Act

The Dodd-Frank Act? provided for a
substantial reorganization of the
regulation of State and Federal savings
associations and their holding
companies. Beginning July 21, 2011, the
transfer date established by section 311
of the Dodd-Frank Act, codified at 12
U.S.C. 5411, the powers, duties, and
functions formerly performed by the
OTS were divided among the FDIC, as
to State savings associations, the Office
of the Comptroller of the Currency
(“OCC”), as to Federal savings
associations, and the Board of
Governors of the Federal Reserve
System (“FRB”), as to savings and loan
holding companies. Section 316(b) of
the Dodd-Frank Act, codified at 12
U.S.C. 5414(b), provides the manner of
treatment for all orders, resolutions,
determinations, regulations, and
advisory materials that had been issued,
made, prescribed, or allowed to become
effective by the OTS. The section
provides that if such materials were in
effect on the day before the transfer
date, they continue to be in effect and
are enforceable by or against the
appropriate successor agency until they
are modified, terminated, set aside, or
superseded in accordance with
applicable law by such successor
agency, by any court of competent
jurisdiction, or by operation of law.

Section 316(c) of the Dodd-Frank Act,
codified at 12 U.S.C. 5414(c), further
directed the FDIC and the OCC to
consult with one another and to publish
a list of the continued OTS regulations
that would be enforced by the FDIC and

1Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 124 Stat. 1376
(2010).
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the OCC, respectively. On June 14, 2011,
the FDIC’s Board of Directors approved
a “List of OTS Regulations to be
Enforced by the OCC and the FDIC
Pursuant to the Dodd-Frank Wall Street
Reform and Consumer Protection Act.”
This list was published by the FDIC and
the OCC as a Joint Notice in the Federal
Register on July 6, 2011.2

Although section 312(b)(2)(B)(i)(II) of
the Dodd-Frank Act, codified at 12
U.S.C. 5412(b)(2)(B)(i)(II), granted the
OCC rulemaking authority relating to
both State and Federal savings
associations, nothing in the Dodd-Frank
Act affected the FDIC’s existing
authority to issue regulations under the
Federal Deposit Insurance Act (“FDI
Act”’) and other laws as the “appropriate
Federal banking agency’’ or under
similar statutory terminology. Section
312(c) of the Dodd-Frank Act amended
the definition of “appropriate Federal
banking agency” contained in section
3(q) of the FDI Act, 12 U.S.C. 1813(q),
to add State savings associations to the
list of entities for which the FDIC is
designated as the “appropriate Federal
banking agency.” As a result, when the
FDIC acts as the designated
“appropriate Federal banking agency”
(or under similar terminology) for State
savings associations, as it does here, the
FDIC is authorized to issue, modify and
rescind regulations involving such
associations, as well as for State
nonmember banks and insured branches
of foreign banks.

As noted, on June 14, 2011, pursuant
to this authority, the FDIC’s Board of
Directors reissued and redesignated
certain transferring regulations of the
former OTS. These transferred OTS
regulations were published as new FDIC
regulations in the Federal Register on
August 5, 2011.3 When it republished
the transferred OTS regulations as new
FDIC regulations, the FDIC specifically
noted that its staff would evaluate the
transferred OTS rules and might later
recommend incorporating the
transferred OTS regulations into other
FDIC rules, amending them, or
rescinding them, as appropriate.

One of the OTS rules transferred to
the FDIC governs OTS oversight of
disclosure and reporting of CRA-related
agreements in the context of State
savings associations. The OTS rule,
formerly found at 12 CFR part 533, was
transferred to the FDIC with only minor
nonsubstantive changes and is now
found in the FDIC’s rules at part 390,
subpart H, entitled “Disclosure and
Reporting of CRA-Related Agreements.’
Before the transfer of the OTS rules and

s

276 FR 39247 (July 6, 2011).
376 FR 47652 (Aug. 5, 2011).

continuing today, the FDIC’s rules
contained part 346, also entitled
“Disclosure and Reporting of CRA-
Related Agreements,” a rule governing
FDIC oversight of disclosure and
reporting of CRA-related agreements
with respect to IDIs for which the FDIC
has been designated the appropriate
Federal banking agency. After careful
review and comparison of part 390,
subpart H and part 346, the FDIC
proposes to rescind part 390, subpart H,
because, as discussed below, it is
substantively redundant to existing part
346 and simultaneously we propose to
make technical conforming edits to our
existing rule.

II. Proposed Rule

A. Removal of Part 390, Subpart H
(Former OTS 12 CFR Part 533)

The FDIC issued a Notice of Proposed
Rulemaking (“NPR” or “Proposed
Rule”), which was published in the
Federal Register on December 19, 2013,
regarding the removal of part 390,
subpart H, which governs disclosure
and reporting of all CRA-related
agreements for State savings
associations.* The former OTS rule was
transferred to the FDIC with only
nominal changes. The NPR proposed
removing part 390, subpart H from the
CFR in an effort to streamline FDIC
regulations for all FDIC-supervised
institutions. As discussed in the
Proposed Rule, the FDIC carefully
reviewed the transferred rule, part 390,
subpart H, and compared it with part
346, an FDIC regulation that existed
before the transfer of part 390, subpart
H and that continues to remain in effect
today. Like the transferred rule, part 346
governs disclosure and reporting of all
CRA-related agreements for State
nonmember insured banks and their
subsidiaries. Although the two rules
were substantively the same, minor
technical and conforming amendments
were proposed.5

B. Amendments to Part 346

The Proposed Rule proposed to
modify the scope of part 346 to include
State savings associations and their
subsidiaries to conform to and reflect
the scope of the FDIC’s current
supervisory responsibilities as the
appropriate Federal banking agency.
The Proposed Rule also proposed to add
a new subsection (m), which would
define ““‘State savings association” as
having “the same meaning as in section
3(b)(3) of the Federal Deposit Insurance
Act (12 U.S.C. 1813(b)(3)).” In finalizing

478 FR 76768 (Dec. 19, 2013).
578 FR 76770.

these proposals, oversight of disclosure
and reporting of CRA-related
agreements in part 346 would apply to
all FDIC-supervised institutions,
including State savings associations,
and part 390, subpart H would be
removed because it is largely redundant
of those rules found in part 346.
Rescinding part 390, subpart H will
serve to streamline the FDIC’s rules and
eliminate unnecessary regulations.

II1. Comments

The FDIC issued the NPR with a 60-
day comment period, which closed on
February 18, 2014. The FDIC received
no comments on its Proposed Rule, and
consequently the Final Rule is adopted
as proposed without any changes.

IV. Explanation of the Final Rule

As discussed in the NPR, Part 390,
Subpart H is substantively similar to
Part 346, and the designation of Part 346
as a single authority of disclosure and
reporting of CRA-related agreements for
all FDIC-supervised institutions will
serve to streamline the FDIC’s rules and
eliminate unnecessary regulations. To
that effect, the Final Rule removes and
rescinds 12 CFR Part 390, Subpart H in
its entirety.

Consistent with the Proposed Rule,
the Final Rule also amends section
346.1 to modify the scope of Part 346 to
include State savings associations and
their subsidiaries to conform to and
reflect the scope of the FDIC’s current
supervisory responsibilities as the
appropriate Federal banking agency.
The Final Rule also adds a new
subsection (m), which would define
“State savings association’ as having
“the same meaning as in section 3(b)(3)
of the Federal Deposit Insurance Act (12
U.S.C. 1813(b)(3)).” The current
definition occupying subsection (m)
(“Term of Agreement”’), will be moved
to a newly created subsection (n) within
section 346.11.

V. Administrative Law Matters

A. The Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act
(“PRA”) of 1995, 44 U.S.C. 3501-3521,
the FDIC may not conduct or sponsor,
and the respondent is not required to
respond to, an information collection
unless it displays a currently valid
Office of Management and Budget
(“OMB”’) control number. The
information collections contained in
Part 346 are cleared by OMB under the
FDIC’s “CRA Sunshine” information
collection (OMB No. 3064—0139). The
FDIC’s burden estimates were updated
in connection with the collection’s 2012
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renewal to include State savings
associations transferred from the OTS to
the FDIC. The FDIC reviewed its burden
estimates for the collection at the time

it assumed responsibility for
supervision of State savings associations
transferred from the OTS and
determined that no changes to the
burden estimates were necessary. This
Final Rule does not modify the FDIC’s
existing collection and does not involve
any new collections of information
pursuant to the PRA.

The Final Rule rescinds and removes
from FDIC regulations Part 390, Subpart
H. This rule was transferred with only
nominal changes to the FDIC from the
OTS when the OTS was abolished by
Title III of the Dodd-Frank Act. Part 390,
Subpart H is largely redundant of the
FDIC’s existing Part 346 regarding
disclosure and reporting of CRA-related
agreements. The Final Rule amends
sections 346.1 and 346.11 to include
State savings associations and their
subsidiaries within the scope of Part 346
and to define ““State savings
association,” respectively. These
measures clarify that State savings
associations, as well as State
nonmember banks are subject to Part
346. Since these State savings
associations were already covered by
the OTS rule, these provisions of the
Final Rule will not involve any new
collections of information under the
PRA or impact current burden
estimates. Based on the foregoing, no
information collection request has been
submitted to the OMB for review.

B. The Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601 et seq., generally
requires an agency to consider whether
a final rule will have a significant
economic impact on a substantial
number of small entities (defined in
regulations promulgated by the Small
Business Administration to include
banking organizations with total assets
of less than or equal to $500 million).5
Pursuant to section 605(b) of the RFA,
a final regulatory flexibility analysis is
not required if the agency certifies that
the rule will not have a significant
economic impact on a substantial
number of small entities, and publishes
its certification and a short explanatory
statement in the Federal Register
together with the rule. For the reasons
provided below, the FDIC certifies that
the Final Rule does not have a
significant economic impact on a
substantial number of small entities.

65 U.S.C. 601 et seq.

Accordingly, a regulatory flexibility
analysis is not required.

As discussed in the notice of
proposed rulemaking, Part 390, Subpart
H was transferred from OTS Part 533,
which governed disclosure and
reporting of CRA-related agreements.
OTS Part 533 had been in effect since
2001, and all State savings associations
were required to comply with it.
Because it is redundant of existing Part
346 of the FDIC’s rules, the FDIC
proposes rescinding and removing Part
390, Subpart H. As a result, all FDIC-
supervised institutions—including State
savings associations and their
subsidiaries—would be required to
comply with Part 346 if they are in
CRA-related agreements. Because all
State savings associations and their
subsidiaries have been required to
comply with substantially similar
disclosure and reporting rules if they
engaged in CRA-related agreements
since 2001, today’s Final Rule has no
significant economic impact on any
State savings association.

C. Small Business Regulatory
Enforcement Fairness Act

The Office of Management and Budget
has determined that the Final Rule is
not a “major rule”” within the meaning
of the Small Business Regulatory
Enforcement Fairness Act of 1996
(“SBREFA”), 5 U.S.C. 801 et seq.

D. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, 12 U.S.C. 4809, requires each
Federal banking agency to use plain
language in all of its proposed and final
rules published after January 1, 2000. In
the NPR, the FDIC invited comments on
whether the Proposed Rule was clearly
stated and effectively organized, and
how the FDIC might make it easier to
understand. Although the FDIC did not
receive any comments, the FDIC sought
to present the Final Rule is a simple and
straightforward manner.

E. The Economic Growth and Regulatory
Paperwork Reduction Act

Under section 2222 of the Economic
Growth and Regulatory Paperwork
Reduction Act of 1996 (“EGRPRA”), the
FDIC is required to review all of its
regulations, at least once every 10 years,
in order to identify any outdated or
otherwise unnecessary regulations
imposed on insured depository
institutions.” The FDIC completed the
last comprehensive review of its
regulations under EGRPRA in 2006 and
is commencing the next decennial

7Public Law 104-208, 110 Stat. 3009 (Sept. 30,
1996).

review, which is expected to be
completed by 2016. The NPR solicited
comments on whether the proposed
rescission of Part 390, Subpart H and
amendments to Part 346 would impose
any outdated or unnecessary regulatory
requirements on insured depository
institutions. No comments on this issue
were received. Upon review, the FDIC
does not believe that Part 346, as
amended by the Final Rule, imposes any
outdated or unnecessary regulatory
requirements on any insured depository
institutions.

List of Subjects

12 CFR Part 346

Banks and banking, Disclosure and
reporting of CRA-related agreements,
Savings associations.

12 CFR Part 390

Disclosure and reporting of CRA-
related agreements.

Authority and Issuance

For the reasons stated in the
preamble, the Board of Directors of the
Federal Deposit Insurance Corporation
amends 12 CFR parts 346 and 390 as set
forth below:

m 1. Revise part 346 to read as follows:

PART 346—DISCLOSURE AND
REPORTING OF CRA-RELATED
AGREEMENTS

Sec.

346.1 Purpose and scope of this part.

346.11 Other definitions and rules of
construction used in this part.

Authority: 12 U.S.C. 1831y.

PART 346—DISCLOSURE AND
REPORTING OF CRA-RELATED
AGREEMENTS

§346.1 Purpose and scope of this part.
(a) General. This part implements
section 711 of the Gramm-Leach-Bliley

Act (12 U.S.C. 1831y). That section
requires any nongovernmental entity or
person, insured depository institution,
or affiliate of an insured depository
institution that enters into a covered
agreement to—

(1) Make the covered agreement
available to the public and the
appropriate Federal banking agency;
and

(2) File an annual report with the
appropriate Federal banking agency
concerning the covered agreement.

(b) Scope of this part. The provisions
of this part apply to—

(1) State nonmember insured banks;

(2) Subsidiaries of state nonmember
insured banks;

(3) Nongovernmental entities or
persons that enter into covered



42186

Federal Register/Vol. 79, No. 139/Monday, July 21, 2014/Rules and Regulations

agreements with any company listed in
paragraphs (b)(1), (2), (4) and (5) of this
section.

(4) State savings associations; and

(5) Subsidiaries of State savings
associations.

(c) Relation to Community
Reinvestment Act. This part does not
affect in any way the Community
Reinvestment Act of 1977 (12 U.S.C.
2901 et seq.) or the FDIC’s Community
Reinvestment regulation found at 12
CFR part 345, or the FDIC’s
interpretations or administration of that
Act or regulation.

(d) Examples. (1) The examples in this
part are not exclusive. Compliance with
an example, to the extent applicable,
constitutes compliance with this part.

(2) Examples in a paragraph illustrate
only the issue described in the
paragraph and do not illustrate any
other issues that may arise in this part.

§346.11 Other definitions and rules of
construction used in this part.

(a) Affiliate. ““Affiliate” means—

(1) Any company that controls, is
controlled by, or is under common
control with another company; and

(2) For the purpose of determining
whether an agreement is a covered
agreement under § 346.2, an “affiliate”
includes any company that would be
under common control or merged with
another company on consummation of
any transaction pending before a
Federal banking agency at the time—

(i) The parties enter into the
agreement; and

(ii) The NGEP that is a party to the
agreement makes a CRA
communication, as described in § 346.3.

(b) Control. “Control” is defined in
section 2(a) of the Bank Holding
Company Act (12 U.S.C. 1841(a)).

(c) CRA dffiliate. A “CRA affiliate” of
an insured depository institution is any
company that is an affiliate of an
insured depository institution to the
extent, and only to the extent, that the
activities of the affiliate were considered
by the appropriate Federal banking
agency when evaluating the CRA
performance of the institution at its
most recent CRA examination prior to
the agreement. An insured depository
institution or affiliate also may
designate any company as a CRA
affiliate at any time prior to the time a
covered agreement is entered into by
informing the NGEP that is a party to
the agreement of such designation.

(d) CRA public file. “CRA public file”
means the public file maintained by an
insured depository institution and
described in 12 CFR 345.43.

(e) Executive officer. The term
“executive officer” has the same

meaning as in § 215.2(e)(1) of the Board
of Governors of the Federal Reserve
System’s Regulation O (12 CFR
215.2(e)(1)).

(f) Federal banking agency;
appropriate Federal banking agency.
The terms “Federal banking agency”
and “appropriate Federal banking
agency’ have the same meanings as in
section 3 of the Federal Deposit
Insurance Act (12 U.S.C. 1813).

(g) Fiscal year. (1) The fiscal year for
a NGEP that does not have a fiscal year
shall be the calendar year.

(2) Any NGEP, insured depository
institution, or affiliate that has a fiscal
year may elect to have the calendar year
be its fiscal year for purposes of this
part.

(h) Insured depository institution.
“Insured depository institution” has the
same meaning as in section 3 of the
Federal Deposit Insurance Act (12
U.S.C. 1813).

(i) NGEP. “NGEP” means a
nongovernmental entity or person.

(j) Nongovernmental entity or person
—(1) General. A “nongovernmental
entity or person” is any partnership,
association, trust, joint venture, joint
stock company, corporation, limited
liability corporation, company, firm,
society, other organization, or
individual.

(2) Exclusions. A nongovernmental
entity or person does not include—

(i) The United States government, a
state government, a unit of local
government (including a county, city,
town, township, parish, village, or other
general-purpose subdivision of a state)
or an Indian tribe or tribal organization
established under Federal, state or
Indian tribal law (including the
Department of Hawaiian Home Lands),
or a department, agency, or
instrumentality of any such entity;

(ii) A federally-chartered public
corporation that receives Federal funds
appropriated specifically for that
corporation;

(iii) An insured depository institution
or affiliate of an insured depository
institution; or

(iv) An officer, director, employee, or
representative (acting in his or her
capacity as an officer, director,
employee, or representative) of an entity
listed in paragraphs (j)(2)(i) through (iii)
of this section.

(k) Party. The term “party”’. The
authority citation for part 405 continues
to read as follows: With respect to a
covered agreement means each NGEP
and each insured depository institution
or affiliate that entered into the
agreement.

(1) Relevant supervisory agency. The
“relevant supervisory agency’’ for a

covered agreement means the
appropriate Federal banking agency
for—

(1) Each insured depository
institution (or subsidiary thereof) that is
a party to the covered agreement;

(2) Each insured depository
institution (or subsidiary thereof) or
CRA affiliate that makes payments or
loans or provides services that are
subject to the covered agreement; and

(3) Any company (other than an
insured depository institution or
subsidiary thereof) that is a party to the
covered agreement.

(m) State savings association. “‘State
savings association” has the same
meaning as in section 3(b)(3) of the
Federal Deposit Insurance Act (12
U.S.C. 1813(b)(3)).

(n) Term of agreement. An agreement
that does not have a fixed termination
date is considered to terminate on the
last date on which any party to the
agreement makes any payment or
provides any loan or other resources
under the agreement, unless the relevant
supervisory agency for the agreement
otherwise notifies each party in writing.

PART 390—REGULATIONS
TRANSFERRED FROM THE OFFICE OF
THRIFT SUPERVISION

Subpart H—Disclosure and Reporting
of CRA-Related Agreements

m 2. The authority citation for part 390
continues to read as follows:

Authority: 12 U.S.C. 1831y.

Subpart H—[Removed and Reserved]

m 3. Remove and reserve subpart H
consisting of §§390.160 through
390.170.

Dated at Washington, DC, this 15th day of
July 2014.

By order of the Board of Directors.
Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.
[FR Doc. 2014-16973 Filed 7—18-14; 8:45 am|
BILLING CODE 6714-01-P
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 200
[Docket No. FR 5395-F-02]
RIN 2502-A192

Federal Housing Administration (FHA):
Refinancing an Existing Cooperative
Under Section 207 Pursuant to Section
223(f) of the National Housing Act

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Final rule.

SUMMARY: This final rule amends HUD’s
regulations governing the eligibility for
FHA insurance of mortgages used for
the purchase or refinancing of existing
multifamily housing projects. Although
the statutory language authorizing such
insurance does not distinguish between
rental or cooperative multifamily
projects, HUD’s regulations limit FHA
insurance to existing rental projects.
Given the significant needs identified
for multifamily cooperative financing,
the Department determined that it was
appropriate to reconsider the regulatory
imposed limitation. Accordingly, this
rule revises HUD’s regulations to enable
existing multifamily cooperative project
owners to obtain FHA insurance for the
refinancing of existing indebtedness.

DATES: Effective Date: August 20, 2014.

FOR FURTHER INFORMATION CONTACT:
James Carey, Director, Policy Division,
Office of Multifamily Housing
Development, Office of Housing,
Department of Housing and Urban
Development, 451 7th Street SW., Room
6152, Washington, DC 20410-8000;
telephone number 202-708-1142 (this
is not a toll-free number). Persons with
hearing or speech impairments may
access this number through TTY by
calling the toll-free Federal Relay
Service at 800—-877-8339.

SUPPLEMENTARY INFORMATION:
I. Background
A. The February 1, 2011, Proposed Rule

On February 1, 2011, at 76 FR 5518,
HUD proposed to revise its regulations
governing the eligibility for FHA
insurance of mortgages used for the
purchase or refinancing of existing
multifamily housing projects. Under
section 223(f)(1) of the National Housing
Act (12 U.S.C. 1715n(f)(1)) (NHA), FHA
is authorized to insure mortgages
executed in connection with the
purchase or refinancing of an existing
multifamily housing project. The
existing multifamily housing project to

be purchased or refinanced may have
been financed originally with
conventional debt, equity, or FHA
insured mortgages. The section 223(f)
program insures lenders against loss on
mortgage defaults and allows for long
term mortgages (up to 35 years). In
general, a project is eligible for section
223(f) mortgage insurance if the sponsor
can demonstrate that there is a definite
market demand, and that the project is
economically self-sufficient.

HUD’s regulations implementing the
section 223(f) program are codified at 24
CFR part 207 (entitled ‘“Multifamily
Housing Mortgage Insurance”). Section
207.1 of these regulations cross
references to the eligibility requirements
for existing projects contained in 24
CFR 200.24 and makes the eligibility
requirements applicable to multifamily
project mortgages insured under section
24 CFR part 207.1 Section 200.24
provides that ““a mortgage financing the
purchase or refinance of an existing
rental housing project . . . may be
insured pursuant to the provisions of
section 223(f) of the [National Housing]
Act. . .” (emphasis added). Thus,
while the statutory language of section
223(f) authorizes FHA mortgage
insurance for existing multifamily
housing projects, irrespective of
whether the project is for rental or
cooperative housing, HUD’s regulations
limit section 223(f) financing to rental
housing.

Lack of financing has recently been a
particular problem for multifamily
cooperatives, which contend with legal
restrictions on cooperative share
transfers and requirements for approval
by the board of a cooperative for some
membership or operational changes. In
addition, “affordable” cooperatives,
which have low initial purchase prices,
limited maintenance fees, and a cap on
unit resale prices, face further
challenges because the potential for
generating new income through
turnover of units and additional
assessments is low.

Through the February 11, 2011
proposed rule, HUD proposed to remove
the regulatory limitation to facilitate the
refinancing of cooperatives through
mortgage insurance issued under
section 223(f) of the NHA to both
provide needed support to this
cooperative financing market sector and

1The regulations codified at 24 CFR part 200
(entitled “Introduction to FHA Programs”) set forth,
in a single location of the Code of Federal
Regulations, requirements that are generally
applicable to FHA programs. Section 207.1 cross-
references to the eligibility requirements set forth in
24 CFR part 200, subpart A. Section 200.24 is the
relevant eligibility provision for existing
multifamily projects in subpart A of 24 CFR part
200.

further HUD’s mission of preserving
affordable housing. The changes were
proposed to assist eligible cooperative
projects to obtain refinancing to make
necessary repairs and/or consolidate
more expensive outstanding debt,
thereby preserving affordable housing
stock. Interested readers are referred to
the preamble of the February 1, 2011,
proposed rule for additional information
regarding the proposed regulatory
changes.

B. This Final Rule

This final rule follows publication of
the February 1, 2011, proposed rule and
takes into consideration the public
comments received in response to the
proposed rule. By the close of the public
comment period on April 4, 2011, HUD
received five public comments on the
proposed rule.

Comments were submitted by
individuals, a local housing
preservation and development agency, a
national association representing the
interests of housing cooperatives, and a
national nonprofit organization focused
on manufactured housing ownership.
The majority of comments expressed
support for the proposed regulatory
changes, with a few commenters raising
questions about the rule or offering
suggestions for additional amendments.
After careful consideration of the issues
raised by the commenters, HUD has
decided to adopt the proposed
regulatory amendments without change.

The final regulatory text provides as
did the proposed regulatory text that a
mortgage financing the purchase or
refinance of an existing rental housing
project or refinance of the existing debt
of an existing cooperative project under
section 207 of the NHA, or for
refinancing the existing debt of an
existing nursing home, intermediate
care facility, assisted living facility, or
board and care home, or any
combination thereof, under section 232
of the NHA, may be insured pursuant to
provisions of section 223(f) of the NHA
and such terms and conditions
established by HUD. HUD'’s risk
management practices for the financing
or refinancing of mortgages for all
projects covered by section 207 of the
National Housing Act, and which, as a
result of this rule, would now include
cooperatives provides for more careful
review of projects that exceed $100
million.

The following section of this
preamble summarizes the significant
issues raised by the commenters on the
February 1, 2011, proposed rule and
HUD’s responses to these comments.
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II. Discussion of Public Comments
Received on the February 1, 2011,
Proposed Rule

Comment: Include section 223(f)
cooperative refinancing in the
Multifamily Accelerated Processing
(MAP) system. One commenter
suggested that, in order to expedite
processing time, HUD allow section
223(f) refinancing for housing
cooperatives to be processed under the
Multifamily Accelerated Processing
(MAP) system. MAP is a processing
procedure designed to establish national
standards for approved lenders to
prepare, process, and submit loan
applications for FHA multifamily
mortgage insurance.

HUD Response. HUD agrees that
processing cooperative refinance
transactions under MAP would expedite
the processing of these transactions.
Section 223(f) purchase loan
transactions are already eligible for
processing under MAP and HUD will
consider including cooperative
refinance transactions for processing
under MAP.

Comment: Expand regulation to
include manufactured housing
cooperatives. One commenter urged
HUD to include cooperatives formed by
homeowners in manufactured home
communities to be eligible for FHA
mortgage insurance upon refinancing
their existing blanket mortgage debt
covering the land and infrastructure
improvements. The commenter wrote
that, consistent with the mission of
FHA, manufactured housing
cooperatives expand opportunities for
low and moderate income homebuyers.
The commenter wrote that resident
ownership of manufactured home
communities has proven critical to
providing long-term housing security to
homeowners.

HUD Response. HUD declines to
accept the commenter’s
recommendation. It is HUD’s long
standing policy to not use Section 223(f)
mortgage insurance for the refinancing
of manufactured housing parks. The
Section 223(f) program structure is not
tailored to accommodate the unique
risks and real estate features associated
with financing for manufactured home
communities. Such properties are
appropriately served by conventional
financing sources which can tailor loan
terms and underwriting requirements to
address these risks and real estate
features. HUD notes that manufactured
home cooperatives as well as other
manufactured homeownership
transactions are eligible under the
Section 207 mortgage insurance

program when substantial rehabilitation
or new construction is proposed.

Comment: Questions regarding FHA
programs. Two commenters raised
concerns that supporting cooperatives
by providing government support for
refinancing could negatively affect other
parts of the housing market. The
commenters requested that HUD
provide some basic information on such
as the following issues: Where the
money is coming from, who will pay for
the mortgage insurance, and whether
lenders could increase their rates during
the life of the loan.

HUD Response. HUD disagrees that
providing refinancing for cooperatives
could negatively affect other parts of the
housing market. Providing refinancing
for cooperatives helps preserve
affordable housing stock in the nation.
With respect to basic information about
Section 223(f) program, information
about this program can be found at the
following HUD Web site: http://
portal.hud.gov:80/hudportal/HUD?src=/
program_offices/housing/mfh/progdesc/
purchrefi223f. This Web site provides
detailed information about the Section
223(f) program,

III. Costs and Benefits

In providing for refinancing for
cooperatives under the Section 223(f)
program, the costs incurred by FHA and
the borrower are costs typical of those
associated with HUD’s multifamily
insurance programs. The documents
and transactions for refinancing
cooperatives are similar to those for
FHA-insured multifamily programs, and
the costs for the borrower are those that
typically occur with closing the loan
and document transaction costs. The
costs for FHA include those pertaining
to underwriting applications, overseeing
construction advances, monitoring
program compliance, collecting
mortgage insurance premiums and
processing claims for insurance.
Typically these costs are offset by
mortgage insurance premiums received
under the program.

Additionally, with respect to costs
and risks, and as noted earlier in this
preamble, HUD’s risk management
practices for the financing or
refinancing of mortgages for all projects
covered by section 207 of the National
Housing Act, and which, as a result of
this rule, now includes cooperatives
provides for more careful review of
projects for which financing or
refinancing exceed $100 million.

While the costs are similar to those
involved in FHA multifamily housing
transactions, the benefits in allowing
refinancing for cooperatives helps to
preserve affordable housing stock in the

U.S. Refinancing the existing underlying
mortgage of a cooperative is considered
a preferred alternative than expending a
cooperative’s reserve fund, which
would have a negative impact on the
cooperative’s financial strength.
Refinancing would help to avoid the
need for a special assessment (often
needed for a large emergency repair
such as a leaking roof), which benefits
the residents of a cooperative. If the
cooperative’s reserve fund is too low,
the residents must pay the cost of the
assessment, and this could harm low-to-
moderate income occupants, especially
those on a fixed income.

IV. Findings and Certifications

Executive Order 13563, Regulatory
Review

The President’s Executive Order (EO)
13563, entitled “Improving Regulation
and Regulatory Review,” was signed by
the President on January 18, 2011, and
published on January 21, 2011, at 76 FR
3821. This Executive Order requires
executive agencies to analyze
regulations that are “outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned.” Section 4
of the EO, entitled ‘“Flexible
Approaches,” provides, in relevant part,
that where relevant, feasible, and
consistent with regulatory objectives,
and to the extent permitted by law, each
agency shall identify and consider
regulatory approaches that reduce
burdens and maintain flexibility and
freedom of choice for the public.

HUD submits that the changes made
by this rule are consistent with the
directions of Executive Order 13563 as
the rule extends refinancing to
cooperatives, which increases affordable
multifamily housing options under the
Section 207 program. Refinancing a
cooperative through FHA mortgage
insurance promotes HUD’s mission to
increase the supply of affordable
housing by assisting eligible cooperative
projects to obtain refinancing to make
necessary repairs and/or consolidate
outstanding debt, thereby serving to
preserve the affordable housing stock.

Regulatory Flexibility Act—Small
Business

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) generally requires
an agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. This final rule
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does not add or modify any economic
costs imposed on participants in the
FHA multifamily mortgage insurance
programs. Rather, the rule eliminates a
current regulatory barrier to program
eligibility and expand participation in
these programs. As discussed earlier in
this preamble, section 223(f) of the NHA
authorizes FHA mortgage financing for
existing multifamily projects,
irrespective of whether the project
provides rental or cooperative housing.
The rule revises the regulations
governing eligibility for financing under
section 223(f) to enable owners of
multifamily cooperative housing
projects to refinance their existing
mortgage debt with FHA insurance.
Accordingly, the undersigned certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities.

Environmental Impact

A Finding of No Significant Impact
(FONSI) with respect to the
environment was made at the proposed
rule stage, in accordance with HUD
regulations at 24 CFR part 50, which
implements section 102(2)(C) of the
National Environmental Policy Act of
1969 (42 U.S.C. 4332(2)(C)). The FONSI
remains applicable to this final rule and
is available for public inspection
between the hours of 8:00 a.m. and 5:00
p-m. weekdays in the Regulations
Division, Office of General Counsel,
Room 10276, Department of Housing
and Urban Development, 451 7th Street
SW., Washington, DC 20410. Due to
security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONSI by
calling the Regulations Division at 202—
708-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Information Relay Service at (800) 877—
8339.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either (1)
imposes substantial direct compliance
costs on state and local governments,
and is not required by statute, or (2) the
rule preempts state law, unless the
agency meets the consultation and
funding requirements of section 6 of the
Executive Order. This rule does not
have federalism implications and does
not impose substantial direct
compliance costs on state and local
governments or preempt state law
within the meaning of the Executive
Order.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538) (UMRA) establishes requirements
for federal agencies to assess the effects
of their regulatory actions on state,
local, and tribal governments, and on
the private sector. This rule does not
impose any federal mandates on any
state, local, or tribal governments, or on
the private sector, within the meaning of
the UMRA.

Paperwork Reduction Act

The information collection
requirements for this rule have been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520) and assigned OMB control
number 2502—0029. In accordance with
the Paperwork Reduction Act, an agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information, unless the
collection displays a currently valid
OMB control number.

Catalogue of Federal Domestic
Assistance

The Catalogue of Federal Domestic
Assistance Number for the principal
FHA mortgage insurance program is
14.155.

List of Subjects in 24 CFR Part 200

Administrative practice and
procedure, Claims, Equal employment
opportunity, Fair housing, Housing
standards, Lead poisoning, Loan
programs—housing and community
development, Mortgage insurance,
Organization and functions
(Government agencies), Penalties,
Reporting and recordkeeping
requirements, Social Security,
Unemployment compensation, Wages.

Accordingly, for the reasons stated
above, HUD amends 24 CFR part 200 as
follows:

PART 200—INTRODUCTION TO FHA
PROGRAMS

m 1. The authority citation for 24 CFR
part 200 continues to read as follows:

Authority: 12 U.S.C. 1703, 1709, and
1715b; 42 U.S.C. 3535(d).

m 2. Revise § 200.24 to read as follows:

§200.24 Existing projects.

A mortgage financing the purchase or
refinance of an existing rental housing
project or refinance of the existing debt
of an existing cooperative project under
section 207 of the Act, or for refinancing
the existing debt of an existing nursing
home, intermediate care facility,

assisted living facility, or board and care
home, or any combination thereof,
under section 232 of the Act, may be
insured pursuant to provisions of
section 223(f) of the Act and such terms
and conditions established by HUD.

Dated: July 15, 2014.
Carol J. Galante,

Assistant Secretary for Housing—Federal
Housing Commissioner.

[FR Doc. 2014-17072 Filed 7-18—14; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9636]

RIN 1545-BE18

Guidance Regarding Deduction and

Capitalization of Expenditures Related
to Tangible Property; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendments.

SUMMARY: This document contains
amendments to correct the final
regulations (TD 9636) that provided
guidance on the application of sections
162(a) and 263(a) of the Internal
Revenue Code (Code) regarding the
deduction and capitalization of
expenditures related to tangible
property. These regulations were
published in the Federal Register on
Thursday, September 19, 2013 (78 FR
57686).

DATES: This correction is effective on
July 21, 2014, and is applicable
beginning September 19, 2013.

FOR FURTHER INFORMATION CONTACT:
Merrill D. Feldstein at (202) 317-5100
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9636) that
are the subject of this correction provide
guidance under sections 162(a) and
263(a) of the Code to amounts paid to
acquire, produce, or improve tangible
property and affect taxpayers that
acquire, produce, or improve tangible
property.

In addition to correcting a number of
typographical and syntactical errors,
these correcting amendments clarify the
manner of electing to capitalize and
depreciate the cost of any rotable spare
part, temporary spare part, or standby
emergency spare part under § 1.162—
3(d). As published, § 1.162-3(d)(3) of
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the final regulations could be
misleading regarding the manner of
making this election. The election is
made by capitalizing the amounts paid
to acquire or produce a material or
supply and by beginning to depreciate
the designated amounts under the rules
for accounting for property depreciated
under the Modified Accelerated Cost
Recovery System (MACRS) under
section 168 (MACRS property). The
final regulations are corrected to clarify
this point.

A similar election to capitalize and
depreciate the cost of materials and
supplies was provided under § 1.162—
3T(d) of the temporary regulations
published in the Federal Register on
Tuesday, December 27, 2011 (TD 9564)
(76 FR 81060). While the temporary
regulations (TD 9564) were removed
from the Federal Register on September
19, 2013, in conjunction with
publication of the final regulations (TD
9636), the final regulations permit
taxpayers to choose to apply § 1.162—
3T(d) to amounts paid or incurred (to
acquire or produce property) in taxable
years beginning on or after January 1,
2012, and before January 1, 2014. The
language in § 1.162—-3T(d)(3) describing
the manner of electing to capitalize and
depreciate the cost of materials and
supplies is similar to the language in
§ 1.162-3(d)(3) of the final regulations
and could be similarly misleading.
However, because the temporary
regulations have been withdrawn, the
language in § 1.162—3T(d)(3) cannot be
corrected. Therefore, for good cause to
prevent any confusion for taxpayers
who choose to apply §1.162-3T(d) as
contained in TD 9564 (76 FR 81060)
December 27, 2011, to amounts paid or
incurred (to acquire or produce
property) in taxable years beginning on
or after January 1, 2012, and before
January 1, 2014, § 1.162-3(j)(3) is
clarified to provide that the manner for
making the election under § 1.162—
3T(d)(3) is the same as the manner for
making the election under § 1.162—
3(d)(3). In both cases, the election is
made by capitalizing the amounts paid
to acquire or produce designated
materials or supplies and by beginning
to depreciate these amounts under the
rules for accounting for MACRS

property.
Need for Correction

As published, the final regulations
contain errors that may prove to be
misleading and are in need of
clarification.
List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendments:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.162-3 is amended
by:
m 1. Revising the last sentence of
paragraph (c)(4)(i).
m 2. Revising the first sentence of
paragraphs (c)(4)(ii), (d)(1), and (d)(2).
m 3. Revising paragraph (d)(3).
m 4. Revising the fourth sentence of
paragraph (e)(1).
m 5. In paragraph (j)(3) removing the text
“section” wherever it appears and
adding “§ ” in its place, and adding two
new sentences after the first sentence of
the paragraph.

The revisions and addition read as
follows:

§1.162-3 Materials and supplies.

* * * * *

(i) * * * The factors that must be
considered in determining this period
are provided under § 1.167(a)-1(b).

(ii) * * * For taxpayers with an
applicable financial statement (as
defined in paragraph (c)(4)(iii) of this
section), the economic useful life of a
unit of property, solely for the purposes
of applying the provisions of this
paragraph (c), is the useful life initially
used by the taxpayer for purposes of
determining depreciation in its
applicable financial statement,
regardless of any salvage value of the
property. * * *

(d) EE .

(1) * * * A taxpayer may elect to
treat as a capital expenditure and to
treat as an asset subject to the allowance
for depreciation the cost of any rotable
spare part, temporary spare part, or
standby emergency spare part as defined
in paragraph (c)(2) or (c)(3) of this
section. * * *

(2) * * * A taxpayer may not elect to
capitalize and depreciate under this
paragraph (d) any amount paid to
acquire or produce a rotable, temporary,
or standby emergency spare part defined
in paragraph (c)(2) or (c)(3) of this
section if—

* * * * *

(3) Manner of electing. A taxpayer
makes the election under this paragraph
(d) by capitalizing the amounts paid to

acquire or produce a rotable, temporary,
or standby emergency spare part in the
taxable year the amounts are paid and
by beginning to depreciate the costs
when the asset is placed in service by
the taxpayer for purposes of
determining depreciation under the
applicable provisions of the Internal
Revenue Code and the Treasury
Regulations. Section 1.263(a)-2
provides for the treatment of amounts
paid to acquire or produce real or
personal tangible property. A taxpayer
must make the election under this
paragraph (d) in its timely filed original
Federal tax return (including
extensions) for the taxable year the asset
is placed in service by the taxpayer for
purposes of determining depreciation.
Sections 301.9100—1 through 301.9100-
3 of this chapter provide the rules
governing extensions of the time to
make regulatory elections. In the case of
an S corporation or a partnership, the
election is made by the S corporation or
partnership, and not by the shareholders
or partners. A taxpayer may make an
election for each rotable, temporary, or
standby emergency spare part that
qualifies for the election under this
paragraph (d). This election does not
apply to an asset or a portion thereof
placed in service and disposed of in the
same taxable year. A taxpayer may
revoke an election made under this
paragraph (d) or made under § 1.162—
3T(d), as contained in 26 CFR part 1,
revised as of April 1, 2013, only by
filing a request for a private letter ruling
and obtaining the Commissioner’s
consent to revoke the election. The
Commissioner may grant a request to
revoke this election if the taxpayer acted
reasonably and in good faith and the
revocation will not prejudice the
interests of the Government. See
generally § 301.9100-3 of this chapter.
The manner of electing and revoking the
election to capitalize under this
paragraph (d) or under § 1.162—-3T(d), as
contained in 26 CFR part 1, revised as
of April 1, 2013, may be modified
through guidance of general
applicability (see §§601.601(d)(2) and
601.602 of this chapter). An election
may not be made or revoked through the
filing of an application for change in
accounting method or, before obtaining
the Commissioner’s consent to make the
late election or to revoke the election, by
filing an amended Federal tax return.

(e) * *x %

(1) * * * If a taxpayer uses the
optional method for rotable parts for
pools of rotable and temporary spare
parts for which the taxpayer does not
use the optional method for its books
and records, then the taxpayer must use
the optional method for all its pools in
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the same trade or business, whether

rotable or temporary. * * *
* * * * *

(]') * % %

(3) * * *In applying § 1.162—
3T(d)(3), as contained in 26 CFR part 1,
revised as of April 1, 2013, a taxpayer
makes the election under §1.162-3T(d)
by capitalizing the amounts paid to
acquire or produce a material or supply
in the taxable year the amounts are paid
and by beginning to depreciate the costs
when the asset is placed in service by
the taxpayer for purposes of
determining depreciation under the
applicable provisions of the Internal
Revenue Code and the Treasury
Regulations. The election under
§1.162-3T(d), as contained in 26 CFR
part 1, revised as of April 1, 2013, does
not apply to an asset or a portion thereof
placed in service and disposed of in the
same taxable year. * * *

m Par. 3. Section 1.162—4 is amended by
revising the last sentence of paragraph
(a) to read as follows:

§1.162-4 Repairs.

(a) * * * Optionally, § 1.263(a)-3(n)
provides an election to capitalize
amounts paid for repair and
maintenance consistent with the

taxpayer’s books and records.
* * * * *

m Par. 4. Section 1.263(a)-0 is amended
by revising the entry in the outline of
the regulations for § 1.263(a)—2(f)(3)(ii)
to read as follows:

§1.263(a)-0 Outline of regulations under
section 263(a).

* * * * *

§1.263(a)-2 Amounts paid to acquire or
produce tangible property.

* * * * *

(f) * % %

(3) * % %

(ii) Treatment of inherently
facilitative amounts allocable to

property not acquired.
* * * * *

m Par. 5. Section 1.263(a)-1 is amended
by:
m 1. Revising the second sentence of
paragraph (f)(1).
m 2. Revising paragraphs (f)(1)(i)(B)(2),
H(1)[)B)(2), (H(3)(iv), and (£)(3)(vii).
m 3. Revising the third sentence of
paragraph (f)(5).
m 4. Revising the heading of paragraph
(f)(7) Example 6.

The revisions read as follows:

§1.263(a)-1 Capital expenditures; in
general.
* * * * *

(f’) * * %

(1) * * * However, section 263A and
the regulations under section 263A
require taxpayers to capitalize the direct
and allocable indirect costs of property
produced by the taxpayer (for example,
property improved by the taxpayer) and
property acquired for resale.

(l) * * %

(B) * *x %

(2) Amounts paid for property with an
economic useful life (as defined in
§1.162-3(c)(4)) of 12 months or less;

* * * * *

(ii) * % %

(B) * k%

(2) Amounts paid for property with an
economic useful life (as defined in

§1.162-3(c)(4)) of 12 months or less;
(3) * % %

(iv) Treatment of de minimis
amounts. An amount paid for property
to which a taxpayer properly applies the
de minimis safe harbor contained in this
paragraph (f) is not treated as a capital
expenditure under § 1.263(a)-2(d)(1) or
§1.263(a)-3(d) or as a material and
supply under § 1.162-3, and may be
deducted under §1.162—1 in the taxable
year the amount is paid provided the
amount otherwise constitutes an
ordinary and necessary expense
incurred in carrying on a trade or

business.
* * * * *

(vii) Combined expensing accounting
procedures. For purposes of paragraphs
(0)(1)@{) and (f)(1)(ii) of this section, if
the taxpayer has, at the beginning of the
taxable year, accounting procedures
treating as an expense for non-tax
purposes amounts paid for property
costing less than a specified dollar
amount and amounts paid for property
with an economic useful life (as defined
in §1.162-3(c)(4)) of 12 months or less,
then a taxpayer electing to apply the de
minimis safe harbor under this
paragraph (f) must apply the provisions
of this paragraph (f) to amounts
qualifying under either accounting

procedure.
* * * * *

(5) * * * Sections 301.9100-1
through 301.9100-3 of this chapter
provide the rules governing extensions
of the time to make regulatory
elections.* * *

* * * * *

(7) * % %

Example 6. De minimis safe harbor; non-
invoice additional costs. * * *

* * * * *
m Par. 6. Section 1.263(a)-2 is amended
by:

m 1. Revising the second sentence of

paragraph (d)(1).

m 2. Revising the second sentence of
paragraph (f)(2)(iv)(A) and the fifth
sentence of paragraph (f)(2)(iv)(B).
m 3. Revising the heading of paragraph
(H(3)(ii).
m 4. Removing the text “section” in the
last sentence of paragraph (h)(2).

The revisions read as follows:

§1.263(a)-2 Amounts paid to acquire or
produce tangible property.

* * * * *

(d) * % %

(1) * * * Section 1.263(a)-3(f)
provides the rules for determining
whether amounts are for leasehold

improvements.* * *
* * * * *

( * % %

(2) I

(iv] * % %

(A) * * * However, section 263A
provides rules for employee
compensation and overhead costs
required to be capitalized to property
produced by the taxpayer or to property
acquired for resale.

(B) * * ** Sections 301.9100-1
through 301.9100-3 of this chapter
provide the rules governing extensions
of the time to make regulatory elections.

* % %
* * * * *

(3) * x %

(ii) Treatment of inherently
facilitative amounts allocable to
property not acquired. * * *

* * * * *
m Par. 7. Section 1.263(a)-3 is amended
by:

m 1. Revising the second and third
sentences of paragraph (d) and adding a
new fourth sentence.

m 2. Revising the second sentence of
paragraph (e)(2)(i).

m 3. Revising first and third sentences of
paragraph (f)(2)(i).

m 4. Revising the first, second, and last
sentences of paragraph (f)(3)(i).

m 5. Removing the eighth sentence of
paragraph (g)(2)(ii) Example 3.

m 6. Revising paragraph (h)(4).

m 7. Revising the last sentence of
paragraph (h)(5)(ii).

m 8. Revising the second sentence of
paragraph (h)(6).

m 9. Revising the first sentence and
removing the second sentence of
paragraph (i)(6) Example 3(ii).

m 10. Revising the next to the last
sentence of paragraph (j)(3) Example 11
and removing the last sentence of this
paragraph.

m 11. Revising paragraphs (k)(1)(v) and
(1) (vi).

m 12. Revising the first sentence of
paragraph (k)(2).

m 13. Revising the last sentence of
paragraph (k)(7) Example 7.
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m 14. Removing the sixth sentence of
paragraph (k)(7) Example 30.
m 15. Revising the second sentence of
paragraph (n)(2).

The revisions and addition read as
follows:

§1.263(a)-3 Amounts paid to improve
tangible property.
* * * * *

(d) * * * However, paragraph (f) of
this section applies to the treatment of
amounts paid to improve leased
property. Section 263A provides the
requirement to capitalize the direct and
allocable indirect costs of property
produced by the taxpayer and property
acquired for resale. Section 1016
provides for the addition of capitalized
amounts to the basis of the property,
and section 168 governs the treatment of
additions or improvements for
depreciation purposes. * * *

* * * * *

(e) * % %

(2) * *x %

(i) * * * Paragraph (e)(2)(iii) of this
section provides the unit of property for
condominiums, paragraph (e)(2)(iv) of
this section provides the unit of
property for cooperatives, and
paragraph (e)(2)(v) of this section
provides the unit of property for leased
buildings.

* * * * *

(f) * % %

(2) * *x %

(i) * * * A taxpayer lessee must
capitalize the related amounts, as
determined under paragraph (g)(3) of
this section, that it pays to improve, as
defined under paragraph (d) of this
section, a leased property except to the
extent that section 110 applies to a
construction allowance received by the
lessee for the purpose of such
improvement or when the improvement
constitutes a substitute for rent. * * * A
taxpayer lessee must also capitalize the
related amounts that a lessor pays to
improve, as defined under paragraph (d)
of this section, a leased property if the
lessee is the owner of the improvement,
except to the extent that section 110
applies to a construction allowance
received by the lessee for the purpose of

such improvement. * * *
* * * * *

(3) EE

(i) * * * A taxpayer lessor must
capitalize the related amounts, as
determined under paragraph (g)(3) of
this section, that it pays directly, or
indirectly through a construction
allowance to the lessee, to improve, as
defined in paragraph (d) of this section,
a leased property when the lessor is the
owner of the improvement or to the

extent that section 110 applies to the
construction allowance. A lessor must
also capitalize the related amounts that
the lessee pays to improve a leased
property, as defined in paragraph (e) of
this section, when the lessee’s
improvement constitutes a substitute for
rent. * * * See paragraph (e)(2) of this
section for the unit of property for a
building and paragraph (e)(3) of this
section for the unit of property for real
or personal property other than a

building.
(h) * % %

(4) Eligible building property. For
purposes of this section, the term
eligible building property refers to each
unit of property defined in paragraph
(e)(2)(i) (building), paragraph
(e)(2)(iii)(A) (condominium), paragraph
(e)(2)(iv)(A) (cooperative), or paragraph
(e)(2)(v)(A) (leased building or portion
of building) of this section, as
applicable, that has an unadjusted basis
of $1,000,000 or less.

(5) * % %

(ii) * * * Section 1.263(a)—4(f)(5)(ii)
provides the factors that are significant
in determining whether there exists a
reasonable expectancy of renewal for
purposes of this paragraph.

(6) * * * Sections 301.9100-1
through 301.9100-3 of this chapter
provide the rules governing extensions
of the time to make regulatory elections.
L
* * * * *

(i) * * %

(6) * % %

Example 3. * * *

(ii) The additional aircraft engines are
rotable spare parts under § 1.162-3(c)(2)
because they were acquired separately from
the aircraft, are removable from the aircraft,

and are repaired and reinstalled on other
aircraft or stored for later installation. * * *

* * * * *
(]') * *x %
(3] * % %

Example 11. * * * Under paragraph (g)(4)
of this section, City C’s new requirement that
K’s building meet certain safety standards to
continue to operate is not relevant in
determining whether the amount paid

improved the building.

* * * * *
(k) * * %
(1) EE

(v) Results in the rebuilding of the
unit of property to a like-new condition
as determined under paragraph (k)(5) of
this section after the end of its class life
as defined in paragraph (i)(4) of this
section; or

(vi) Is for the replacement of a part or
combination of parts that comprise a
major component or a substantial

structural part of a unit of property as
determined under paragraph (k)(6) of
this section.

(2) * * * An amount is paid to
improve a building if it is paid to
restore, as defined under paragraph
(k)(1) of this section, a property
specified under paragraph (e)(2)(ii)
(building), paragraph (e)(2)(iii)(B)
(condominium), paragraph (e)(2)(iv)(B)
(cooperative), or paragraph (e)(2)(v)(B)
(leased building or portion of building)
of this section. * * *

* * * * *

(7) * x %

Example 7. * * * However, paragraphs
(k)(1)(vi) and (k)(6) of this section are
applicable for determining whether any
amounts must be capitalized because they are
paid for the replacement of a major
component or a substantial structural part of
the unit of property.

* * * * *

(n) * x %

(2) * * * Sections 301.9100-1
through 301.9100-3 of this chapter
provide the rules governing extensions
of the time to make regulatory elections.
* % %

m Par. 8. Section 1.263A—1 is amended
by revising paragraph (1) to read as
follows:

§1.263A-1 Uniform capitalization of costs.
* * * * *

(1) Effective/applicability date—(1) In
general. Except as provided in (1)(2),
1)(3), and (1)(4) of this section, the
effective dates for this section are
provided in paragraph (a)(2) of this
section.

(2) Mixed service costs; self-
constructed tangible personal property
produced on a routine and repetitive
basis. Paragraphs (h)(2)(i)(D), (k), and
(1)(2) of this section apply for taxable
years ending on or after August 2, 2005.

(3) Costs allocable to property sold;
indirect costs; licensing and franchise
costs. Paragraphs (c)(5), (e)(3)(i), and
(e)(3)(i1)(U) of this section apply for
taxable years ending on or after January
13, 2014.

(4) Materials and supplies—(i) In
general. The last sentence of paragraphs
(e)(2)(i)(A) and (e)(3)(ii)(E) of this
section, and paragraph (1)(4) of this
section apply to amounts paid (to
acquire or produce property) in taxable
years beginning on or after January 1,
2014.

(ii) Early application of this section. A
taxpayer may choose to apply the last
sentence of paragraphs (e)(2)(i)(A) and
(e)(3)(ii)(E) of this section, and
paragraph (1)(4) of this section to
amounts paid (to acquire or produce
property) in taxable years beginning on
or after January 1, 2012.
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(iii) Optional application of TD 9564.
A taxpayer may choose to apply
§ 1.263A—1T(b)(14), the introductory
phrase of § 1.263A—1T(c)(4), the last
sentence of § 1.263A-1T(e)(2)(i)(A), the
last sentence of § 1.263A—-1T(e)(3)(i1)(E),
§1.263A-1T(1), and § 1.263A—-1T(m)(2),
as these provisions are contained in TD
9564 (76 FR 81060) December 27, 2011,
to amounts paid (to acquire or produce
property) in taxable years beginning on
or after January 1, 2012, and before
January 1, 2014.

Martin V. Franks,

Branch Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedure and
Administration).

[FR Doc. 2014-17080 Filed 7—18-14; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9680]
RIN 1545-BE64

Research Expenditures

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations to amend the definition of
research and experimental expenditures
under section 174 of the Internal
Revenue Code (Code). In particular,
these final regulations provide guidance
on the treatment of amounts paid or
incurred in connection with the
development of tangible property,
including pilot models. The final
regulations will affect taxpayers engaged
in research activities.
DATES: Effective date: These regulations
are effective July 21, 2014.

Applicability date: For date of
applicability see § 1.174-2(d).
FOR FURTHER INFORMATION CONTACT:
David McDonnell at (202) 317—4137 (not
a toll-free number).
SUPPLEMENTARY INFORMATION:

Summary of Proposed Regulations

On September 6, 2013, a notice of
proposed rulemaking (REG—-124148-05)
and a notice of public hearing were
published in the Federal Register (78
FR 547896). The IRS and the Treasury
Department proposed the following
revisions to the current regulations:

First, to counter an interpretation that
section 174 eligibility can be reversed
by a subsequent event, the proposed

regulations provided that the ultimate
success, failure, sale, or other use of the
research or property resulting from
research or experimentation is not
relevant to a determination of eligibility
under section 174.

Second, the proposed regulations
amended § 1.174-2(b)(4) to provide that
the Depreciable Property Rule (the rules
in §1.174-2(b)(1) and § 1.174-2(b)(4)) is
an application of the general definition
of research or experimental
expenditures provided for in § 1.174—
2(a)(1) and should not be applied to

exclude otherwise eligible expenditures.

Third, the proposed regulations
defined the term “pilot model” as any
representation or model of a product
that is produced to evaluate and resolve
uncertainty concerning the product
during the development or
improvement of the product. The term
included a fully-functional
representation or model of the product
or a component of a product (to the
extent the shrinking-back rule applies).

Fourth, the proposed regulations
clarified the general rule that the costs
of producing a product after uncertainty
concerning the development or
improvement of a product is eliminated
are not eligible under section 174
because these costs are not for research
or experimentation.

Finally, the proposed regulations
provided a shrinking-back rule, similar
to the rule provided in § 1.41-4(b)(2), to
address situations in which the
requirements of § 1.174-2(a)(1) are met
with respect to only a component part
of a larger product and are not met with
respect to the overall product itself.

The proposed regulations also
provided new examples applying the
foregoing provisions.

Summary of Comments and
Explanation of Provisions

Several comments were received in
response to the proposed regulations.
Following is a discussion of significant
comments. Gertain other comments
presented issues unrelated to the
proposed regulations, and they are not
adopted or discussed herein.

Uncertainty

Some commentators requested a
definition of ‘““‘uncertainty’’ because the
examples rely on “elimination of
uncertainty’ as the point when research
activities have concluded. Section
1.174-2(a)(1) provides that
“[ulncertainty exists if the information
available to the taxpayer does not
establish the capability or method for
developing or improving the product or
the appropriate design of the product.”
Because the current regulations already

provide a sufficient definition of
“uncertainty,” and the point at which
uncertainty is eliminated (that is,
information available to the taxpayer
establishes the capability or method for
developing or improving the product or
the appropriate design of the product) is
based on the taxpayer’s facts and
circumstances, the final regulations do
not provide additional guidance with
respect to the definition of
“uncertainty.”

Some commentators requested a
bright-line standard, such as the
commencement of commercial
production as in section 41(d)(4)(A), to
determine when uncertainty is
eliminated. Section 1.174—2(a)(1) of the
proposed regulations provided that
costs may be eligible under section 174
if paid or incurred after production
begins but before uncertainty
concerning the development or
improvement of the product is
eliminated. The point at which
uncertainty is resolved is based on the
taxpayer’s facts and circumstances, and
therefore a bright-line standard is not
appropriate under section 174.

Some commentators requested that
the regulations explicitly incorporate
the rule of application regarding the
discovering information requirement
found in section 41(d)(1)(B) and §1.41—
4(a)(3)(ii) (that is, there is no
requirement that the taxpayer be seeking
to obtain information that exceeds,
expands, or refines the common
knowledge of skilled professionals in
the particular field, and there is no
requirement that the taxpayer succeed
in developing a new or improved
business component). The IRS and the
Treasury Department note that section
174 does not contain any provision
defining research or experimentation. In
contrast, section 41 provides a statutory
definition for “qualified research,”
which includes a requirement that the
research be undertaken for the purpose
of discovering information. In addition,
neither the section 174 statute nor its
legislative history suggest that a
taxpayer must seek information that
exceeds, expands, or refines the
common knowledge of skilled
professionals in the particular field in
which the taxpayer is performing
research. Section 1.174—2(a)(1) of the
current regulations simply provides that
“[e]lxpenditures represent research and
development costs in the experimental
or laboratory sense if they are for
activities intended to discover
information that would eliminate
uncertainty concerning the development
or improvement of a product.”
Consequently, this comment is not
adopted.
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Some commentators questioned how
the substantially all requirement in
section 41(d)(1)(C) and § 1.41—4(a)(6)
(that is, 80 percent or more of a
taxpayer’s research activities, measured
on a cost or other consistently applied
reasonable basis, constitute elements of
a process of experimentation) applies to
section 174. Section 174 does not
contain a similar ‘“substantially all”
requirement. Accordingly, the
requirement in section 41(d)(1)(C) and
§ 1.41-4(a)(6) does not apply to section
174.

Supplies

Some commentators requested
clarification that indirect or ancillary
supplies used in research are eligible
under section 174 although ineligible
under section 41. Section 1.174-2(a)(1)
of the current regulations provides that
the term “research or experimental
expenditures” “generally includes all
such costs incident to the development
or improvement of a product.” This
statement is sufficiently broad to
include indirect or ancillary supplies
used in research that otherwise satisfies
the requirements of section 174.
Therefore, revisions to the proposed
regulations are not needed to respond to
the commentators’ concern.

Pilot Model

One commentator expressed concern
regarding a proposed example
demonstrating the application of the
rules in the case of multiple pilot
models. The commentator suggested
that, under Example 5 of § 1.174—
2(a)(11) of the proposed regulations, the
deductibility of section 174 expenses for
multiple pilot models is permitted only
if each pilot model is tested for a
purpose that is different from any other
pilot model. The definition of pilot
model contained in § 1.174—2(a)(4) of
the proposed regulations does not
contain a requirement that the pilot
model be used to test for a discrete
purpose. A pilot model within the
definition of § 1.174—2(a)(4) of the
proposed regulations (including a
component to the extent paragraph
(a)(5) applies) is eligible for section 174,
subject to satisfaction of the other
requirements of section 174 and the
regulations. The final regulations
modify Example 5 to clarify that it is not
necessary for each pilot model to be
tested for a discrete purpose for the
costs of multiple pilot models to qualify
as research and experimental
expenditures under section 174.

One commentator requested
clarification regarding the distinction
between a section 174 eligible “pilot
model” and a section 174 ineligible

“test bed.” Furthermore, the
commentator construed Example 2 and
Example 3 of proposed regulation
§1.174-2(b)(5) to state that test beds are
depreciable property excluded from
section 174. As provided in proposed
regulation § 1.174-2(a)(4), a pilot model
means any representation or model of a
product that is produced to evaluate and
resolve uncertainty concerning the
product during the development or
improvement of the product. The
proposed examples demonstrate the
application of § 1.174-2(b)(1), (b)(2),
and (b)(4) (that is, when expenditures
for property may be research and
experimental expenditures). The facts of
the proposed examples do not
demonstrate the existence of a pilot
model nor do they foreclose the
possibility that a test bed may be a pilot
model if it meets the definition of a pilot
model under proposed regulation
§1.174-2(a)(4). For example, if the
taxpayer constructed a new test bed as

a model test bed and the new test bed
was produced to evaluate and resolve
uncertainty concerning the test bed
during its development or improvement,
it could be a pilot model. Because these
examples were not intended to illustrate
pilot models, the final regulations do
not adopt this comment.

Shrinking-Back Rule

Some commentators expressed
concern that the shrinking-back rule in
§1.174-2(a)(5) of the proposed
regulations may exclude from section
174 the cost of testing to eliminate
uncertainty regarding the integration of
an experimental component with a
nonexperimental product. Section
1.174-2(a)(1) of the current regulations
provides that the term ‘“‘research or
experimental expenditures” “generally
includes all such costs incident to the
development or improvement of a
product.” This statement is sufficiently
broad to encompass the cost of testing
(other than testing specifically excluded
under current § 1.174—1(a)(3) (quality
control testing)) performed to eliminate
uncertainty with respect to an
experimental component and costs to
resolve uncertainty regarding
integration of an experimental
component with a nonexperimental
product when the requirements of
§1.174—2(a)(1) are not met for the
product as a whole. Therefore, revisions
to the proposed regulations are not
needed to respond to the commentators’
concern.

Some commentators requested that
the shrinking-back rule in § 1.174—
2(a)(5) of the proposed regulations be
eliminated. The commentators stated
that the shrinking-back rule in § 1.41—

4(b)(2) is peculiar to section 41 and
serves no purpose in section 174. As
with business components under
section 41, research or experimental
expenditures may relate only to one or
more components of a larger product.
The shrinking-back rule in the proposed
regulations was intended to ensure that
section 174 eligibility is preserved in
instances in which a basic design
specification of the product may be
established, but there is uncertainty
with respect to certain components of
the product, even if uncertainty arises
after production of the product has
begun. Therefore, the substance of the
shrinking-back rule is retained in the
final regulations. However, in response
to commentator concerns, and to avoid
any unintended confusion with the
shrinking-back rule of § 1.41-4(b)(2), the
rule in § 1.174-2(a)(5) of the proposed
regulations has been renamed.
Furthermore, the last sentence of

§ 1.174-2(a)(5) of the proposed
regulations has been eliminated in
response to commentator concerns that
references to section 41 may imply that
other requirements under section 41,
such as the process of elimination
requirement, apply to expenditures
under section 174.

The final regulations also modify
Example 8 of the proposed regulations
and include one additional example,
Example 9, to demonstrate the
application of section 174 to
components of a product.

Examples

One commentator expressed concern
about Example 7 of § 1.174-2(a)(11) of
the proposed regulations, which
described the development of “a new,
experimental aircraft.” The
commentator believes that the use of the
words “new’” and “‘experimental” in
proposed Example 7 could be
interpreted to establish a new,
heightened standard for eligibility for
section 174. Section 1.174—2(a)(1) of the
current regulations provides the only
qualitative criteria for eligibility for
section 174 and provides that whether
expenditures qualify as research or
experimental expenditures depends on
the nature of the activity to which they
relate, not the nature of the product or
improvement being developed or the
level of technological advancement the
product or improvement represents.
Terms used in examples do not have
substantive meaning that expand or
reduce the meaning or application of
terms used in the regulations; they are
simply describing the facts of the
example. Accordingly, the final
regulations do not revise Example 7 to
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remove the descriptive terms ‘“new” or
“experimental.”

One commentator requested guidance
revising § 1.174-2(c), regarding
exploration expenditures for oil, gas, or
minerals. This comment is outside the
scope of the proposed regulations which
did not propose changes to § 1.174-2(c).
Therefore, the requested guidance is not
adopted in the final regulations.

Effective/Applicability Date

These regulations apply to taxable
years ending on or after the date of their
publication as final regulations in the
Federal Register. Taxpayers may apply
the final regulations to taxable years for
which the limitations for assessment of
tax has not expired.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulations
do not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking that preceded
these final regulations was submitted to
the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business and no comments were
received.

Drafting Information

The principal author of these
regulations is David McDonnell of the
Office of Associate Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the
Treasury Department and the IRS
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
m Par. 2. Section 1.174-2 is amended:

m 1. In paragraph (a)(1), by adding a
heading and by adding two sentences at
the end.
m 2. By removing paragraph (a)(7).
m 3. By redesignating paragraphs (a)(8)
and (9) as paragraphs (a)(10) and (11),
respectively, and adding headings to
them.
m 4. By redesignating paragraphs (a)(3)
through (6) as paragraphs (a)(6) through
(9), respectively, and adding headings to
them.
m 5. By redesignating paragraph (a)(2) as
paragraph (a)(3) and adding a heading to
newly designated paragraph (a)(3).
m 6. By adding new paragraphs (a)(2), (4)
and (5).
m 7. In newly redesignated paragraph
(a)(7), by removing the language
“(a)(3)(i)” and adding “(a)(6)(i)” in its
place.
m 8. In newly redesignated paragraph
(a)(9), by removing the language ““(a)(6)”
and adding “(a)(9)” in its place.
m 9. By revising newly redesignated
paragraph (a)(11) introductory text.
m 10. In Example 1 in newly
redesignated paragraph (a)(11) by
adding a heading.
m 11. In Example 2 in newly
redesignated paragraph (a)(11) by
adding a heading, removing the
language “X”” and adding “S” in its
place everywhere “X”’ appears, and
removing the language “Y” and adding
“T” in its place everywhere “Y”’
appears.
m 12. In newly redesignated paragraph
(a)(11) by adding Example 3 through
Example 10.
m 13. In paragraphs (b)(1) through (3) by
adding headings.
m 14. By revising paragraph (b)(4).
m 15. By adding paragraph (b)(5).
m 16. By adding paragraph (d).

The revisions and additions read as
follows:

§1.174-2 Definition of research and
experimental expenditures.

(a) In general. (1) Research or
experimental expenditures defined.

* * * The ultimate success, failure,
sale, or use of the product is not
relevant to a determination of eligibility
under section 174. Costs may be eligible
under section 174 if paid or incurred
after production begins but before
uncertainty concerning the development
or improvement of the product is
eliminated.

(2) Production costs. Except as
provided in paragraph (a)(5) of this
section (the rule concerning the
application of section 174 to
components of a product), costs paid or
incurred in the production of a product
after the elimination of uncertainty
concerning the development or

improvement of the product are not
eligible under section 174.

(3) Product defined. * * *

(4) Pilot model defined. For purposes
of this section, the term pilot model
means any representation or model of a
product that is produced to evaluate and
resolve uncertainty concerning the
product during the development or
improvement of the product. The term
includes a fully-functional
representation or model of the product
or, to the extent paragraph (a)(5) of this
section applies, a component of the
product.

(5) Application of section 174 to
components of a product. If the
requirements of paragraph (a)(1) of this
section are not met at the level of a
product (as defined in paragraph (a)(3)
of this section), then whether
expenditures represent research and
development costs is determined at the
level of the component or
subcomponent of the product. The
presence of uncertainty concerning the
development or improvement of certain
components of a product does not
necessarily indicate the presence of
uncertainty concerning the development
or improvement of other components of
the product or the product as a whole.
The rule in this paragraph (a)(5) is not
itself applied as a reason to exclude
research or experimental expenditures
from section 174 eligibility.

(6) Research or experimental
expenditures—exclusions. * * *

(7) Quality control testing.

(8) Expenditures for literary,
historical, or similar research—cross
reference. * * *

(9) Research or experimental
expenditures limited to reasonable
amounts. * * *

* x %

(10) Amounts paid to others for
research or experimentation. * * *

(11) Examples. The following
examples illustrate the application of
this paragraph (a).

Example 1. Amounts paid to others for
research or experimentation allowed as a
deduction.* * *

Example 2. Amounts paid to others not
allowable as a deduction. * * *

Example 3. Pilot model. U is engaged in
the manufacture and sale of custom
machines. U contracts to design and produce
a machine to meet a customer’s
specifications. Because U has never designed
a machine with these specifications, U is
uncertain regarding the appropriate design of
the machine, and particularly whether
features desired by the customer can be
designed and integrated into a functional
machine. U incurs a total of $31,000 on the
project. Of the $31,000, U incurs $10,000 of
costs on materials and labor to produce a
model that is used to evaluate and resolve the
uncertainty concerning the appropriate
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design. U also incurs $1,000 of costs using
the model to test whether certain features can
be integrated into the design of the machine.
This $11,000 of costs represents research and
development costs in the experimental or
laboratory sense. After uncertainty is
eliminated, U incurs $20,000 to produce the
machine for sale to the customer based on the
appropriate design. The model produced and
used to evaluate and resolve uncertainty is a
pilot model within the meaning of paragraph
(a)(4) of this section. Therefore, the $10,000
incurred to produce the model and the
$1,000 incurred on design testing activities
qualifies as research or experimental
expenditures under section 174. However,
section 174 does not apply to the $20,000
that U incurred to produce the machine for
sale to the customer based on the appropriate
design. See paragraph (a)(2) of this section
(relating to production costs).

Example 4. Product component redesign.
Assume the same facts as Example 3, except
that during a quality control test of the
machine, a component of the machine fails
to function due to the component’s
inappropriate design. U incurs an additional
$8,000 (including design retesting) to
reconfigure the component’s design. The
$8,000 of costs represents research and
development costs in the experimental or
laboratory sense. After the elimination of
uncertainty regarding the appropriate design
of the component, U incurs an additional
$2,000 on its production. The reconfigured
component produced and used to evaluate
and resolve uncertainty with respect to the
component is a pilot model within the
meaning of paragraph (a)(4) of this section.
Therefore, in addition to the $11,000 of
research and experimental expenditures
previously incurred, the $8,000 incurred on
design activities to establish the appropriate
design of the component qualifies as research
or experimental expenditures under section
174. However, section 174 does not apply to
the additional $2,000 that U incurred for the
production after the elimination of
uncertainty of the re-designed component
based on the appropriate design or to the
$20,000 previously incurred to produce the
machine. See paragraph (a)(2) of this section
(relating to production costs).

Example 5. Multiple pilot models. V is a
manufacturer that designs a new product. V
incurs $5,000 to produce a number of models
of the product that are to be used in testing
the appropriate design before the product is
mass-produced for sale. The $5,000 of costs
represents research and development costs in
the experimental or laboratory sense.
Multiple models are necessary to test the
design in a variety of different environments
(exposure to extreme heat, exposure to
extreme cold, submersion, and vibration). In
some cases, V uses more than one model to
test in a particular environment. Upon
completion of several years of testing, V
enters into a contract to sell one of the
models to a customer and uses another model
in its trade or business. The remaining
models were rendered inoperable as a result
of the testing process. Because V produced
the models to resolve uncertainty regarding
the appropriate design of the product, the
models are pilot models under paragraph

(a)(4) of this section. Therefore, the $5,000
that V incurred in producing the models
qualifies as research or experimental
expenditures under section 174. See also
paragraph (a)(1) of this section (ultimate use
is not relevant).

Example 6. Development of a new
component; pilot model. W wants to improve
a machine for use in its trade or business and
incurs $20,000 to develop a new component
for the machine. The $20,000 is incurred for
engineering labor and materials to produce a
model of the new component that is used to
eliminate uncertainty regarding the
development of the new component for the
machine. The $20,000 of costs represents
research and experimental costs in the
experimental or laboratory sense. After W
completes its research and experimentation
on the new component, W incurs $10,000 for
materials and labor to produce the
component and incorporate it into the
machine. The model produced and used to
evaluate and resolve uncertainty with respect
to the new component is a pilot model
within the meaning of paragraph (a)(4) of this
section. Therefore, the $20,000 incurred to
produce the model and eliminate uncertainty
regarding the development of the new
component qualifies as research or
experimental expenditures under section
174. However, section 174 does not apply to
the $10,000 of production costs of the
component because those costs were not
incurred for research or experimentation. See
paragraph (a)(2) of this section (relating to
production costs).

Example 7. Disposition of a pilot model. X
is a manufacturer of aircraft. X is researching
and developing a new, experimental aircraft
that can take off and land vertically. To
evaluate and resolve uncertainty during the
development or improvement of the product
and test the appropriate design of the
experimental aircraft, X produces a working
aircraft at a cost of $5,000,000. The
$5,000,000 of costs represents research and
development costs in the experimental or
laboratory sense. In a later year, X sells the
aircraft. Because X produced the aircraft to
resolve uncertainty regarding the appropriate
design of the product during the
development of the experimental aircraft, the
aircraft is a pilot model under paragraph
(a)(4) of this section. Therefore, the
$5,000,000 of costs that X incurred in
producing the aircraft qualifies as research or
experimental expenditures under section
174. Further, it would not matter if X sold
the pilot model or incorporated it in its own
business as a demonstration model. See
paragraph (a)(1) of this section (ultimate use
is not relevant).

Example 8. Development of new
component; pilot model. Y is a manufacturer
of aircraft engines. Y is researching and
developing a new type of compressor blade,
a component of an aircraft engine, to improve
the performance of an existing aircraft engine
design that Y already manufactures and sells.
To test the appropriate design of the new
compressor blade and evaluate the impact of
fatigue on the compressor blade design, Y
produces and installs the compressor blade
on an aircraft engine held by Y in its
inventory. The costs of producing and

installing the compressor blade component
that Y incurred represent research and
development costs in the experimental or
laboratory sense. Because Y produced the
compressor blade component to resolve
uncertainty regarding the appropriate design
of the component, the component is a pilot
model under paragraph (a)(4) of this section.
Therefore, the costs that Y incurred to
produce and install the component qualify as
research or experimental expenditures under
section 174. See paragraph (a)(5) of this
section (regarding the application of section
174 to components of a product). However,
section 174 does not apply to Y’s costs of
producing the aircraft engine on which the
component was installed. See paragraph
(a)(2) of this section (relating to production
costs).

Example 9. Variant product. T is a fuselage
manufacturer for commercial and military
aircraft. T is modifying one of its existing
fuselage products, Class 20XX~1, to enable it
to carry a larger passenger and cargo load. T
modifies the Class 20XX—1 design by
extending its length by 40 feet. T incurs
$1,000,000 to develop and evaluate different
designs to resolve uncertainty with respect to
the appropriate design of the new fuselage
class, Class 20XX-2. The $1,000,000 of costs
represents research and development costs in
the experimental or laboratory sense.
Although Class 20XX-2, is a variant of Class
20XX-1, Class 20XX~-2 is a new product
because the information available to T as a
result of T’s development of Class 20XX-1
does not resolve uncertainty with respect to
T’s development of Class 20XX-2. Therefore,
the $1,000,000 of costs that T incurred to
develop and evaluate the Class 20XX~2
qualifies as research or experimental
expenditures under section 174. Paragraph
(a)(5) of this section does not apply, as the
requirements of paragraph (a)(1) of this
section are met with respect to the entire
product.

Example 10. New process development. Z
is a wine producer. Z is researching and
developing a new wine production process
that involves the use of a different method of
crushing the wine grapes. In order to test the
effectiveness of the new method of crushing
wine grapes, Z incurs $2,000 in labor and
materials to conduct the test on this part of
the new manufacturing process. The $2,000
of costs represents research and development
costs in the experimental or laboratory sense.
Therefore, the $2,000 incurred qualifies as
research or experimental expenditures under
section 174 because it is a cost incident to
the development or improvement of a
component of a process.

(b) * * *
(1) Land and other property.
(2) Expenditure resulting in

depreciable property. * * *
(3) Amounts paid to others for

research or experimentation resulting in

depreciable property. * * *

(4) Deductions limited to amounts
expended for research or
experimentation. The deductions
referred to in paragraphs (b)(2) and (3)
of this section for expenditures in

* x %
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connection with the acquisition or
production of depreciable property to be
used in the taxpayer’s trade or business
are limited to amounts expended for
research or experimentation within the
meaning of section 174 and paragraph
(a) of this section.

(5) Examples. The following examples
illustrate the application of paragraph
(b) of this section.

Example 1. Amounts paid to others for
research or experimentation resulting in
depreciable property. X is a tool
manufacturer. X has developed a new tool
design, and orders a specially-built machine
from Y to produce X’s new tool. The machine
is built upon X’s order and at X’s risk, and
Y does not provide a guarantee of economic
utility. There is uncertainty regarding the
appropriate design of the machine. Under X’s
contract with Y, X pays $15,000 for Y’s
engineering and design labor, $5,000 for
materials and supplies used to develop the
appropriate design of the machine, and
$10,000 for Y’s machine production materials
and labor. The $15,000 of engineering and
design labor costs and the $5,000 of materials
and supplies costs represent research and
development costs in the experimental or
laboratory sense. Therefore, the $15,000 X
pays Y for Y’s engineering and design labor
and the $5,000 for materials and supplies
used to develop the appropriate design of the
machine are for research or experimentation
under section 174. However, section 174
does not apply to the $10,000 of production
costs of the machine because those costs
were not incurred for research or
experimentation. See paragraph (a)(2) of this
section (relating to production costs) and
paragraph (b)(4) of this section (limiting
deduction to amounts expended for research
or experimentation).

Example 2. Expenditures with respect to
other property. Z is an aircraft manufacturer.
Z incurs $5,000,000 to construct a new test
bed that will be used in the development and
improvement of Z’s aircraft. No portion of Z’s
$5,000,000 of costs to construct the new test
bed represent research and development
costs in the experimental or laboratory sense
to develop or improve the test bed. Because
no portion of the costs to construct the new
test bed were incurred for research or
experimentation, the $5,000,000 will be
considered an amount paid or incurred in the
production of depreciable property to be
used in the taxpayer’s trade or business that
are not allowable under section 174.
However, the allowances for depreciation of
the test bed are considered research and
experimental expenditures of other products,
for purposes of section 174, to the extent the
test bed is used in connection with research
or experimentation of other products. See
paragraph (b)(1) of this section (depreciation
allowances may be considered research or
experimental expenditures).

Example 3. Expenditure resulting in
depreciable property. Assume the same facts
as Example 2, except that $50,000 of the
costs of the test bed relates to costs to resolve
uncertainties regarding the new test bed
design. The $50,000 of costs represents
research and development costs in the

experimental or laboratory sense. Because
$50,000 of Z’s costs to construct the new test
bed was incurred for research and
experimentation, the costs qualify as research
or experimental expenditures under section
174. Paragraph (b)(2) of this section applies
to $50,000 of Z’s costs for the test bed
because they are expenditures for research or
experimentation that result in depreciable
property to be used in the taxpayer’s trade or
business. Z’s remaining $4,950,000 of costs is
not allowable under section 174 because
these costs were not incurred for research or
experimentation.

* * * * *

(d) Effective/applicability date. The
eighth and ninth sentences of § 1.174—
2(a)(1); §1.174-2(a)(2); § 1.174-2(a)(4);
§1.174-2(a)(5); § 1.174—2(a)(11)
Example 3 through Example 10;
§1.174-2(b)(4); and § 1.174-2(b)(5)
apply to taxable years ending on or after
July 21, 2014. Taxpayers may apply the
provisions enumerated in the preceding
sentence to taxable years for which the
limitations for assessment of tax has not
expired.

John Dalrymple,

Deputy Commissioner for Services and
Enforcement.

Approved: June 27, 2014.
Mark J. Mazur,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2014-16956 Filed 7-18-14; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100 and 165
[Docket Number USCG-2014-0095]
RIN 1625-AA00, AAO8

Special Local Regulations and Safety
Zones; Recurring Marine Events and
Fireworks Displays Within the Fifth
Coast Guard District

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: This document adopts as a
final rule, without change, an interim
final rule amending the Coast Guard
regulations established for recurring
marine events and fireworks displays
that take place within the Fifth Coast
Guard District area of responsibility.
Under that rule, the list of recurring
marine events requiring special local
regulations or safety zones is updated
with revisions, additional events, and
removal of events that no longer take
place in the Fifth Coast Guard District.

When these regulations are enforced,
certain restrictions are placed on marine
traffic in specified areas. This
rulemaking project promotes efficiency
by eliminating the need to produce a
separate rule for each individual
recurring event, and serves to provide
notice of the known recurring events
requiring a special local regulation or
safety zone throughout the year.

DATES: This rule is effective August 20,
2014.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2014-0095]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Dennis Sens, Fifth Coast Guard
District, Prevention Division, (757) 398—
6204, Dennis.M.Sens@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Cheryl
Collins, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

AOR Area of Responsibility

APA Administrative Procedure Act
COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard published an interim
final rule and request for comments on
May 27, 2014 (79 FR 30025). The special
local regulations listed in 33 CFR
100.501 and safety zones in 33 CFR
165.506 were last amended on May 21,
2013 (78 FR 29629).

B. Basis and Purpose

This rulemaking updates the list of
permanent special local regulations at
33 CFR 100.501 and safety zones at 33
CFR 165.5086, established for recurring
marine events and fireworks displays at
various locations within the Fifth Coast
Guard District area of responsibility
(AOR). The Fifth Coast Guard District
AOR is defined in 33 CFR 3.25.

Publishing these regulatory updates in
a single rulemaking promotes efficiency
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and provides the public with notice
through publication in the Federal
Register of the upcoming recurring
marine events and fireworks displays
and their accompanying regulations,
special local regulations, and safety
zones.

C. Discussion of Comments, Changes
and the Final Rule

The Coast Guard did not receive
comments in response to the interim
final rule and request for comments
published in the Federal Register.
Accordingly, the Coast Guard will

enforce 50 special local regulations for
marine events and 78 safety zones for
fireworks displays on the specified
navigable waters as listed within the
Table to § 100.501 and § 165.506
respectively.

D. Discussion of the Final Rule

Special Local Regulations

This rule adds 2 new marine events
with special local regulations, removes
2 events, and revises 10 previously
established marine events in the Table
to §100.501.

TABLE 1

The two newly added marine events
to 33 CFR 100.501 affect the Middle
River, Essex, MD and the Atlantic
Ocean, Ocean City, MD. The two
removed events no longer listed in 33
CFR 100.501 are the Tri Rock Triathlon,
Annapolis, MD, and the Virginia Beach,
VA, Hydroplane Races. The 10 existing
special local regulations that involve
changes to marine event date(s) and
coordinates are shown in Table 1, with
reference by section as printed in the
Table to § 100.501.

Table to
§100.501 section

Location

Revision
(date/coordinates)

COxNOOTALN~

—_

N. Atlantic Ocean, Atlantic City, NJ
Severn River, Annapolis, MD ..................
Patuxent River, Solomons Island, MD ...
N. Atlantic Ocean, Ocean City, MD ..........cccceeuuee
Sunset Creek & Hampton River, Hampton, VA ....
Elizabeth River, Portsmouth, VA
Mill Creek, Hampton, VA
Sunset Creek & Hampton River, Hampton, VA ....
Back River, Poquoson, VA ....
Mattaponi River, Wakema, VA

date.

coordinates.

date.

dates, coordinates.
date.

dates.

dates.

dates.

dates.

dates.

Based on the nature of marine events,
large number of participants and
spectators, and event locations, the
Coast Guard has determined that the
events listed in this rule could pose a
risk to participants or waterway users if
normal vessel traffic were to interfere
with the event. Possible hazards include
risks of participant injury or death
resulting from near or actual contact
with non-participant vessels traversing
through the regulated areas. In order to
protect the safety of all waterway users
including event participants and
spectators, this rule establishes special
local regulations for the time and
location of each marine event.

This rule prevents vessels from
entering, transiting, mooring or
anchoring within areas specifically
designated as regulated areas during the
periods of enforcement unless
authorized by the Captain of the Port
(COTP), or designated Coast Guard
Patrol Commander. The designated
“Patrol Commander”” includes Coast
Guard commissioned, warrant, or petty
officer who has been designated by the
COTP to act on their behalf. On-scene
patrol commander may be augmented
by local, State or Federal officials
authorized to act in support of the Coast
Guard.

Safety Zones

This rule adds 2 new events with
safety zones and revises 17 previously
established safety zones from the Table
to §165.506. The two newly added
safety zones are for fireworks events on
the Patapsco River, Baltimore Harbor,
Baltimore, MD and on the Atlantic Intra
Coastal Waterway, Swansboro, NC. The
17 revisions to existing safety zones in
165.506 involve changes to event date(s)
and coordinates. These revised safety
zones are shown in Table 2, with
reference by section as printed in the
Table to § 165.506.

TABLE 2
Table to : Revision
§ 165.506 section Location (date/coordinates)
1. Barnegat Bay, Barnegat Twp., NJ date.
2. N. Atlantic Ocean, Ocean City, NJ date.
3. Severn River & Spa Creek, ANNAPOLIS, MD .........ooiiiiiiiiiiee et e e e e e saeeeeenes coordinates
4, Middle River, Baltimore County, MD ...........ciiiiiiiiiiie ettt e e e s nee e e enees dates.
5. Patuxent River, Calvert County, MD .... dates.
6. Isle of Wight Bay, Ocean City, MD ........c.cccoceveenennnne dates, coordinates.
7. Assawoman Bay, Fenwick Island, Ocean City, MD ... coordinates.
8. Linkhorn Bay, Virginia Beach, VA . coordinates.
9. York River, West Point, VA .............. dates.
10. James River, Newport News, VA ........... dates.
11. Chesapeake Bay, Virginia Beach, VA .... date.
12. Elizabeth River, S. Branch, Norfolk, VA .... dates.
13. N. Atlantic Ocean, Virginia Beach, VA ... dates.
14. N. Atlantic Ocean, Virginia Beach, VA ... dates.
15. Chickahominy River, Williamsburg, VA .. dates.
16. (c Pagan River, Smithfield, VA ... dates.
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TABLE 2—Continued

Table to
§ 165.506 section

Location

Revision
(date/coordinates)

Chesapeake Bay, Virginia Beach, VA

dates.

Each year, organizations in the Fifth
Coast Guard District sponsor fireworks
displays in the same general location
and time period. Each event uses a barge
or an on-shore site near the shoreline as
the fireworks launch platform. A safety
zone is used to control vessel movement
within a specified distance surrounding
the launch platforms to ensure the
safety of persons and property. Coast
Guard personnel on scene may allow
boaters within the safety zone if
conditions permit.

The enforcement period for these
safety zones is from 5:30 p.m. to 1 a.m.
local time. However, vessels may enter,
remain in, or transit through these safety
zones during this time frame if
authorized by the COTP or designated
Coast Guard patrol commander on
scene, as provided for in 33 CFR 165.23.
This rule provides for the safety of life
on navigable waters during the events.

E. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
This finding is based on the short
amount of time that vessels will be
restricted from regulated areas, and the
small size of these areas that are usually
positioned away from high vessel traffic
zones. Generally vessels would not be
precluded from getting underway, or
mooring at any piers or marinas
currently located in the vicinity of the
regulated areas. Advance notifications
would also be made to the local
maritime community by issuance of

Local Notice to Mariners, Broadcast
Notice to Mariners, Marine information
and facsimile broadcasts so mariners
can adjust their plans accordingly.
Notifications to the public for most
events will typically be made by local
newspapers, radio and TV stations. The
Coast Guard anticipates that these
special local regulated areas and safety
zones will only be enforced one to three
times per year.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rule. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities. This rule will affect the
following entities some of which may be
small entities: The owners and operators
of vessels intending to transit or anchor
in these regulated areas during the times
the zones are enforced.

These special local regulated areas
and safety zones will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: The Coast Guard
will ensure that small entities are able
to operate in the areas where events are
occurring to the extent possible while
ensuring the safety of event participants
and spectators. The enforcement period
will be short in duration and, in many
of the areas, vessels can transit safely
around the regulated area. Generally,
blanket permission to enter, remain in,
or transit through these regulated areas
will be given, except during the period
that the Coast Guard patrol vessel is
present. Before the enforcement period,
we will issue maritime advisories
widely.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),

we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
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Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order

13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
implementation of regulations within 33
CFR Part 100 that apply to organized
marine events on the navigable waters
of the United States. Some marine
events by their nature may introduce
potential for adverse impact on the
safety or other interest of waterway
users or waterfront infrastructure within
or close proximity to the event area. The
category of water activities includes but
is not limited to sail boat regattas, boat
parades, power boat racing, swimming
events, crew racing, and sail board
racing. This section of the rule is
categorically excluded from further
review under paragraph 34(h) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
not required for this section of the rule.

This rule involves implementation of
regulations at 33 CFR Part 165 that
establish safety zones on navigable
waters of the United States for fireworks
events. These safety zones are enforced
for the duration of fireworks display
events. The fireworks are generally

TABLE TO § 100.501

launched from or immediately adjacent
to navigable waters of the United States.
The category of activities includes
fireworks launched from barges or at the
shoreline that generally rely on the use
of navigable waters as a safety buffer.
Fireworks displays may introduce
potential hazards such as accidental
discharge of fireworks, dangerous
projectiles, and falling hot embers or
other debris. This section of the rule is
categorically excluded from further
review under paragraph 34(g) of Figure
2—1 of the Commandant Instruction. A
preliminary environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects
33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 100 and 165 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Amend § 100.501 by revising
TABLE TO §100.501 to read as follows:

§100.501 Special Local Regulations;
Marine Events within the Fifth Coast Guard
District.

* * * * *

[All coordinates listed in the Table to § 100.501 reference datum NAD 1983]

No. Date

Event

Sponsor ‘

Location

(a.) Coast Guard Sector Delaware Bay—COTP Zone

the Bay.

Atlantic County Day at

Atlantic County, New
Jersey.

The waters of Great Egg Harbor Bay, adjacent to Somers Point, New
Jersey, bounded by a line drawn along the following boundaries: The

area is bounded to the north by the shoreline along John F. Kennedy
Park and Somers Point, New Jersey; bounded to the east by the
State Route 52 bridge; bounded to the south by a line that runs
along latitude 39°18’00” N; and bounded to the west by a line that
runs along longitude 074°37°00” W.
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TABLE TO § 100.501—Continued
[All coordinates listed in the Table to § 100.501 reference datum NAD 1983]

Date

Event

Sponsor

Location

May—3rd Sunday; Sep-
tember—3rd Satur-
day.

June—last Saturday ....

June—4th Sunday

July—on or about July
4th.

August—2nd Friday,

Saturday and Sunday.

July—3rd Wednesday
and Thursday.

August—3rd Friday

September—last Fri-
day, Saturday and
Sunday; October—
1st Friday, Saturday
and Sunday.

October—2nd Saturday
and Sunday.

October—1st Monday
(Columbus Day).

December 31st (New
Year's Eve).

September—3rd Sun-
day.

Annual Escape from
Fort Delaware
Triathlon.

Westville Parade of
Lights.

OPA Atlantic City
Grand Prix.

U.S. holiday celebra-
tions.

Point Pleasant OPA/NJ
Offshore Grand Prix.

New Jersey Offshore
Grand Prix.

Thunder Over the
Boardwalk Air show.

Sunset Lake Hydrofest

The Liberty Grand Prix

U.S. holiday celebra-
tions.

U.S. holiday celebra-
tions.

Ocean City Air Show ...

Escape from Fort Dela-
ware Triathlon, Inc.

Borough of Westville
and Westville Power
Boat.

Offshore Performance
Assn. (OPA).

City of Philadelphia

Offshore Performance
Association (OPA)
and New Jersey Off-
shore Racing Assn.

Offshore Performance
Assn. & New Jersey
Offshore Racing
Assn.

Atlantic City Chamber
of Commerce.

Sunset Lake Hydrofest
Assn.

Offshore Performance
Assn. (OPA).

City of Philadelphia

City of Philadelphia

Ocean City, NJ

All waters of the Delaware River between Pea Patch Island and Dela-
ware City, Delaware, bounded by a line connecting the following
points: Latitude 39°36'35.7” N, longitude 075°35'25.6” W, thence
southeast to latitude 39°34'57.3” N, longitude 075°33'23.1” W,
thence southwest to latitude 39°34'11.9” N, longitude 075°34'28.6”
W, thence northwest to latitude 39°3552.4” N, longitude
075°36°33.9” W, thence to point of origin.

All waters of Big Timber Creek in Westville, New Jersey from shoreline
to shoreline bounded on the south from the Route 130 Bridge and to
the north by the entrance of the Delaware River.

The waters of the North Atlantic Ocean, adjacent to Atlantic City, New
Jersey, bounded by a line drawn between the following points: From
a point along the shoreline at latitude 39°2150” N, longitude
074°24’37” W, thence southeasterly to latitude 39°20'40” N, lon-
gitude 074°23'50” W, thence southwesterly to latitude 39°19’33” N,
longitude 074°26°52” W, thence northwesterly to a point along the
shoreline at latitude 39°20°43” N, longitude 074°27°40” W, thence
northeasterly along the shoreline to point of origin at latitude
39°21’50” N, longitude 074°24'37” W.

The waters of the Delaware River, adjacent to Philadelphia, PA and
Camden, NJ, from shoreline to shoreline, bounded on the south by
the Walt Whitman Bridge and bounded on the north by the Benjamin
Franklin Bridge.

The waters of the North Atlantic Ocean bounded by a line drawn from a
position along the shoreline near Normandy Beach, NJ at latitude
40°0000” N, longitude 074°03'30” W, thence easterly to latitude
39°59'40” N, longitude 074°02°00” W, thence southwesterly to lati-
tude 39°56'35” N, longitude 074°03'00” W, thence westerly to a posi-
tion near the Seaside Heights Pier at latitude 39°56"35” N, longitude
074°04’15” W, thence northerly along the shoreline to the point of or-
igin.

The waters of the Manasquan River from the New York and Long
Branch Railroad Bridge to Manasquan Inlet, together with all of the
navigable waters of the United States from Asbury Park, New Jersey,
latitude 40°14’00” N; southward to Seaside Park, New Jersey latitude
39°55’00” N, from the New Jersey shoreline seaward to the limits of
the Territorial Sea. The race course area extends from Asbury Park
to Seaside Park from the shoreline, seaward to a distance of 8.4
nautical miles.

The waters of the North Atlantic Ocean, adjacent to Atlantic City, New
Jersey, bounded by a line drawn between the following points: From
a point along the shoreline at latitude 39°21’31” N, longitude
074°25'04” W, thence southeasterly to latitude 39°21°08” N, lon-
gitude 074°24’48” W, thence southwesterly to latitude 39°20°16” N,
longitude 074°27°17” W, thence northwesterly to a point along the
shoreline at latitude 39°20°44” N, longitude 074°27°31” W, thence
northeasterly along the shoreline to latitude 39°21’31” N, longitude
074°25'04” W.

All waters of Sunset Lake, New Jersey, from shoreline to shoreline,
south of latitude 38°58’32” N.

The waters of the Delaware River, adjacent to Philadelphia, PA and
Camden, NJ, from shoreline to shoreline, bounded on the south by
the Walt Whitman Bridge and bounded on the north by the Benjamin
Franklin Bridge.

The waters of the Delaware River, adjacent to Philadelphia, PA and
Camden, NJ, from shoreline to shoreline, bounded on the south by
the Walt Whitman Bridge and bounded on the north by the Benjamin
Franklin Bridge.

The waters of the Delaware River, adjacent to Philadelphia, PA and
Camden, NJ, from shoreline to shoreline, bounded on the south by
the Walt Whitman Bridge and bounded on the north by the Benjamin
Franklin Bridge.

All waters of the New Jersey Intracoastal Waterway (ICW) bounded by
a line connecting the following points; latitude 39°15’57” N, longitude
074°35'09” W thence northeast to latitude 39°16’34” N, longitude
074°33'54” W thence southeast to latitude 39°16’17” N, longitude
074°33'29” W thence southwest to latitude 39°15’40” N, longitude
074°34’46” W thence northwest to point of origin, near Ocean City,
NJ.
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TABLE TO § 100.501—Continued
[All coordinates listed in the Table to § 100.501 reference datum NAD 1983]

Date

Event

Sponsor

Location

September—3rd Sun-
day.

Atlantic City Inter-
national Triathlon.

Atlantic City, NJ

All waters of the New Jersey Intracoastal Waterway (ICW) bounded by
a line connecting the following points; latitude 39°21°20” N, longitude
074°27°18” W thence northeast to latitude 39°21'27.47” N, longitude
074°27°10.31” W thence northeast to latitude 39°21’33” N, longitude
074°26’57” W thence northwest to latitude 39°21’37” N, longitude
074°27°03” W thence southwest to latitude 39°21'29.88” N, longitude
074°27°14.31” W thence south to latitude 39°2119” N, longitude
074°27'22” W thence east to latitude 39°2118.14” N, longitude
074°27°19.25” W thence north to point of origin, near Atlantic City,
NJ.

(b.) Coast Guard Sector Baltimore—COTP Zone

March—4th or last Sat-
urday; or April—1st
Saturday.

March—a3rd, 4th or last
Friday, Saturday and
Sunday; April and
May—every Friday,

Saturday and Sunday.

July—3rd, 4th or last
Saturday, or Sunday.

May—1st Sunday

May—Saturday before
Memorial Day.

May—3rd Friday, Satur-
day and Sunday.

May—Tuesday and
Wednesday before
Memorial Day (ob-
served).

June—2nd Sunday

June—3rd, 4th or last
Saturday or July—
2nd or 3rd Saturday.

June—last Saturday
and Sunday or July—
2nd Saturday and
Sunday.

Safety at Sea Seminar

USNA Crew Races

Dinghy Poker Run

Nanticoke River Swim
and Triathlon.

Chestertown Tea Party
Re-enactment Fes-
tival.

Dragon Boat Races at
Georgetown, Wash-
ington, DC.

USNA Blue Angels Air
Show.

The Great Chesapeake
Bay Bridges Swim
Races.

Maryland Swim for Life

Bo Bowman Memo-
rial—Sharptown Re-
gatta.

U.S. Naval Academy ....

U.S. Naval Academy ....

Norris Trust Foundation

Nanticoke River Swim
and Triathlon, Inc.

Chestertown Tea Party
Festival.

Washington, DC Drag-
on Boat Festival, Inc.

U.S. Naval Academy ....

Great Chesapeake Bay
Swim, Inc.

District of Columbia
Aquatics Club.

Virginia/Carolina Racing
Assn.

All waters of the Severn River from shoreline to shoreline, bounded to
the northwest by the Naval Academy (SR—-450) Bridge and bounded
to the southeast by a line drawn from the Naval Academy Light at
latitude 38°58’39.5” N., longitude 076°28’49” W. thence easterly to
Carr Point, MD at latitude 38°58'58” N., longitude 076°27°41” W.

All waters of the Severn River from shoreline to shoreline, bounded to
the northwest by a line drawn from the south shoreline at latitude
39°00'58” N., longitude 076°31’32” W. thence to the north shoreline
at latitude 39°01"11” N., longitude 076°31'10” W. The regulated area
is bounded to the southeast by a line drawn from the Naval Academy
Light at latitude 38°58°39.5” N., longitude 076°28'49” W. thence eas-
terly to Carr Point, MD at latitude 38°58'58” N., longitude 076°27°41”
W.

The waters of Middle River, from shoreline to shoreline, within an area
bounded to the north by a line drawn along latitude 39°19’33” N, and
bounded to the south by a line drawn along latitude 39°18'06” W, lo-
cated in Baltimore County, at Essex, MD.

All waters of the Nanticoke River, including Bivalve Channel and Bi-
valve Harbor, bounded by a line drawn from a point on the shoreline
at latitude 38°18’00” N, longitude 075°54’'00” W, thence westerly to
latitude 38°18’00” N, longitude 075°55’00” W, thence northerly to lati-
tude 38°20°00” N, longitude 075°53'48” W, thence easterly to latitude
38°19'42” N, longitude 075°52'54” W.

All waters of the Chester River, within a line connecting the following
positions: Latitude 39°12’27” N, longitude 076°03'46” W; thence to
latitude 39°12'19” N, longitude 076°03'53” W; thence to latitude
39°12'15” N, longitude 076°03'41” W; thence to latitude 39°1226” N,
longitude 076°03'38” W; thence to the point of origin at latitude
39°12°27” N, longitude 076°03'46” W.

The waters of the Upper Potomac River, Washington, DC, from shore-
line to shoreline, bounded upstream by the Francis Scott Key Bridge
and downstream by the Roosevelt Memorial Bridge.

All waters of the Severn River from shoreline to shoreline, bounded to
the northwest by a line drawn from the south shoreline at latitude
39°00'38.02” N., longitude 076°31'01.49” W. thence to the north
shoreline at latitude 39°00'52.7” N., longitude 076°30746.01” W., this
line is approximately 1300 yards northwest of the U.S. 50 fixed high-
way bridge. The regulated area is bounded to the southeast by a line
drawn from the Naval Academy Light at latitude 38°58'53.26” N., lon-
gitude 076°28’33.31” W. thence southeast to a point 1500 yards east
of Chinks Point, MD at latitude 38°57’41” N., longitude 076°27°36”
W. thence northeast to Greenbury Point at latitude 38°5827.66” N.,
longitude 076°27°16.38” W.

The waters of the Chesapeake Bay between and adjacent to the spans
of the William P. Lane Jr. Memorial Bridges from shoreline to shore-
line, bounded to the north by a line drawn parallel and 500 yards
north of the north bridge span that originates from the western shore-
line at latitude 39°00'36” N, longitude 076°23’05” W and thence east-
ward to the eastern shoreline at latitude 38°59'14” N, longitude
076°20°00” W, and bounded to the south by a line drawn parallel and
500 yards south of the south bridge span that originates from the
western shoreline at latitude 39°00'16” N, longitude 076°24’30” W
and thence eastward to the eastern shoreline at latitude 38°58'38.5”
N, longitude 076°20°06” W.

The waters of the Chester River from shoreline to shoreline, bounded
on the south by a line drawn at latitude 39°10°16” N, near the Ches-
ter River Channel Buoy 35 (LLN-26795) and bounded on the north
at latitude 39°12’30” N by the Maryland S.R. 213 Highway Bridge.

All waters of the Nanticoke River near Sharptown, MD, from shoreline
to shoreline, bounded to the south by Maryland S.R. 313 Highway
Bridge and bounded to the north by a line drawn from latitude
38°33'09” N, longitude 075°42'45” W, thence southeasterly to lati-
tude 38°33'04” N, longitude 075°42°37” W.
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TABLE TO § 100.501—Continued
[All coordinates listed in the Table to § 100.501 reference datum NAD 1983]

No. Date Event Sponsor Location
11 June—2nd, 3rd, 4th or | Thunder on the Nar- Kent Narrows Racing All waters of Prospect Bay enclosed by the following points: Latitude
last Saturday and rows. Assn. 38°57'52” N, longitude 076°14’48” W, thence to latitude 38°58'02” N,
Sunday or August— longitude 076°15’05” W, thence to latitude 38°57’38” N, longitude
1st Saturday and 076°1529” W, thence to latitude 38°57°28” N, longitude 076°1523”
Sunday. W, thence to point of origin at latitude 38°57’52” N, longitude
076°14’48” W.
12 e, Labor Day weekend— Ragin on the River ....... Port Deposit, MD, The waters of the Susquehanna River, adjacent to Port Deposit, Mary-
Saturday and Sun- Chamber of Com- land, from shoreline to shoreline, bounded on the south by the U.S.
day, or Monday. merce. 1-95 fixed highway bridge, and bounded on the north by a line run-

ning southwesterly from a point along the shoreline at latitude
39°36'22” N, longitude 076°07°08” W, thence to latitude 39°36°00” N,
longitude 076°07°46” W.

13 s September—2nd Satur- | Dragon Boat Races in Associated Catholic The waters of the Patapsco River, Baltimore, MD, Inner Harbor from
day or the Saturday the Inner Harbor. Charities, Inc. shoreline to shoreline, bounded on the east by a line drawn along
after Labor Day. longitude 076°36’30” W.

14 s June—3rd, 4th or last Baltimore Dragon Boat | Baltimore Dragon Boat | The waters of Patapsco River, Northwest Harbor, in Baltimore, MD,
Saturday or Sunday. Challenge. Club. from shoreline to shoreline, within an area bounded on the east by a

line drawn along longitude 076°35” W and bounded on the west by a
line drawn along longitude 076°36” W.

15 (i May—2nd or 3rd Satur- | Potomac River Enviro-Sports Produc- | The waters of the Potomac River, from shoreline to shoreline, bounded
day or June—T1st, Sharkfest Swim. tions Inc. by a line drawn parallel and north of the Harry W. Nice Memorial
2nd or 3rd Saturday. Bridge (U.S. Route 301) originating at the eastern shoreline latitude

38°22°05” N, longitude 076°59'03” W, thence west to latitude
38°21'50” N, longitude 077°00'54” W, at the western shoreline. The
regulated area is bounded by a line drawn parallel and south of the
U.S. Route 301 highway bridge, originating at the eastern shoreline
latitude 38°2145” N, longitude 076°58'58” W thence west to latitude
38°21'29” N, longitude 077°00'54” W, at the western shoreline of Po-

tomac River.
16 e June—1st Sunday ....... Swim Across the Poto- | U.S. Open Water The waters of the Potomac River, from shoreline to shoreline, bounded
mac. Swimming Assn.— to the north by a line drawn that originates at Jones Point Park, VA

Wave One Swimming. at the west shoreline latitude 38°47’35” N, longitude 077°02'22” W,
thence east to latitude 38°47°2” N, longitude 077°00'58” W, at east
shoreline near National Harbor, MD. The regulated area is bounded
to the south by a line drawn originating at George Washington Me-
morial Parkway highway overpass and Cameron Run, west shoreline
latitude 38°47°23” N, longitude 077°03'03” W thence east to latitude
38°46'52” N, longitude 077°01’13” W, at east shoreline near National

Harbor, MD.
17 s October—last Saturday; | MRE Tug of War .......... Maritime Republic of The waters of Spa Creek from shoreline to shoreline, extending 400
or November—1st Eastport. feet from either side of a rope spanning Spa Creek from a position at
Saturday. latitude 38°58’36.9” N, longitude 076°29°03.8” W on the Annapolis

shoreline to a position at latitude 38°58'26.4” N, longitude
076°28'53.7” W on the Eastport shoreline.

18 i December—2nd Satur- | Eastport Yacht Club Eastport Yacht Club ..... The approaches to Annapolis Harbor, the waters of Spa Creek, and the
day. Lighted Boat Parade. Severn River, shore to shore, bounded on the south by a line drawn
from Carr Point, at latitude 38°58’58” N, longitude 076°27'40” W,
thence to Horn Point Warning Light (LLNR 17935), at 38°58'24” N,
longitude 076°28’10” W, thence to Horn Point, at 38°58’20” N, lon-
gitude 076°2827” W, and bounded on the north by the State Route

450 Bridge.

19 Memorial Day week- NAS Patuxent River Air | U.S. Naval Air Station All waters of the lower Patuxent River, near Solomons, Maryland, lo-
end—Thursday, Fri- Expo. Patuxent River, MD. cated between Fishing Point and the base of the break wall marking
day, Saturday and the entrance to the East Seaplane Basin at Naval Air Station Patux-
Sunday; or Labor ent River, within an area bounded by a line connecting position lati-
Day weekend— tude 38°17’39” N, longitude 076°25'47” W; thence to latitude
Thursday, Friday, 38°17’47” N, longitude 076°26’00” W; thence to latitude 38°18’09” N,
Saturday and Sunday. longitude 076°25’40” W; thence to latitude 38°18’00” N, longitude

076°25'25” W, located along the shoreline at U.S. Naval Air Station

Patuxent River, Maryland. All waters of the lower Patuxent River,

near Solomons, Maryland, located between Hog Point and Cedar

Point, within an area bounded by a line drawn from a position at lati-

tude 38°18’41” N, longitude 076°23'43” W; to latitude 38°18’16” N,

longitude 076°22’35” W; thence to latitude 38°18’12” N, longitude

076°22’37” W; thence to latitude 38°18’36” N, longitude 076°23'46”

W, located adjacent to the shoreline at U.S. Naval Air Station Patux-

ent River, Maryland.

September—2nd, 3rd Chesapeake Challenge | Chesapeake Bay Pow- | All waters of the Patuxent River, within boundary lines connecting the
or 4th Friday, Satur- erboat Association. following positions; originating near north entrance of MD Route 4
day and Sunday. bridge, latitude 38°19’45” N, longitude 076°28'06” W, thence south-

west to south entrance of MD Route 4 bridge, latitude 38°19'24” N,

longitude 076°28'30” W, thence south to a point near the shoreline,

latitude 38°18’32” N, longitude 076°28’14” W, thence southeast to a

point near the shoreline, latitude 38°1738” N, longitude 076°27°26”

W, thence northeast to latitude 38°18’00” N, longitude 076°26'41” W,

thence northwest to latitude 38°18’59” N, longitude 076°2720” W, lo-

cated at Solomons, MD, thence continuing northwest and parallel to
shoreline to point of origin.
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No. Date Event Sponsor Location

21 e, May—Iast Saturday and | Ocean City Maryland Offshore Performance The waters of the North Atlantic Ocean commencing at a point on the
Sunday; or June—1st Offshore Grand Prix. Assn. Racing, LLC. shoreline at latitude 38°25’42” N, longitude 075°03'06” W; thence
Saturday and Sun- east southeast to latitude 38°25'30” N, longitude 075°0212” W,
day; or October—1st thence south southwest parallel to the Ocean City shoreline to lati-
Saturday and Sunday. tude 38°19'12” N, longitude 075°03'48” W; thence west northwest to

the shoreline at latitude 38°19°30” N, longitude 075°0500” W.
22 June—1st or 2nd Ocean City Air Show ... | Town of Ocean City, All waters of the North Atlantic Ocean within an area bounded by the

Thursday, Friday,

Saturday and Sunday.

Maryland.

following coordinates: Latitude 38°21’38” N, longitude 075°04'04” W;
latitude 38°21°27” N, longitude 075°03'29” Wi; latitude 38°19'35” N,
longitude 075°04’19” W; and latitude 38°19°45” N, longitude
075°04'54” W, located at Ocean City, MD.

(c.) Coast Guard Sector Hampton Roads—COTP Zone

May—last Friday, Sat-
urday and Sunday
and/or June—1st Fri-
day, Saturday and
Sunday.

June—1st Friday, Sat-
urday and Sunday or
2nd Friday, Saturday
and Sunday.

June—2nd or 3rd Sat-
urday.

Blackbeard Festival ......

Norfolk Harborfest ........

Cock Island Race .........

City of Hampton

Norfolk Festevents, Ltd.

Portsmouth Boat Club
& City of Portsmouth,
VA.

The waters of Sunset Creek and Hampton River shore to shore bound-
ed to the north by the 1-64 Bridge over the Hampton River and to the
south by a line drawn from Hampton River Channel Light 16 (LL
5715), located at latitude 37°01°03” N, longitude 76°20'26” W, to the
finger pier across the river at Fisherman’s Wharf, located at latitude
37°01°01.5” N, longitude 76°20'32” W.

Spectator Vessel Anchorage Areas—Area A: Located in the upper
reaches of the Hampton River, bounded to the south by a line drawn
from the western shore at latitude 37°01°48” N, longitude 76°20"22”
W, across the river to the eastern shore at latitude 37°01’44” N, lon-
gitude 76°20'13” W, and to the north by the 1-64 Bridge over the
Hampton River. The anchorage area will be marked by orange
buoys.

Area B: Located on the eastern side of the channel, in the Hampton
River, south of the Queen Street Bridge, near the Riverside Health
Center. Bounded by the shoreline and a line drawn between the fol-
lowing points: Latitude 37°01°26” N, longitude 76°2024” W, latitude
37°01'22” N, longitude 76°20°26” W, and latitude 37°0122” N, lon-
gitude 76°2023” W. The anchorage area will be marked by orange
buoys.

The waters of the Elizabeth River and its branches from shoreline to
shoreline, bounded to the northwest by a line drawn across the Port
Norfolk Reach section of the Elizabeth River between the northern
corner of the landing at Hospital Point, Portsmouth, Virginia, latitude
36°50'51” N, longitude 076°18’09” W and the north corner of the City
of Norfolk Mooring Pier at the foot of Brooks Avenue located at lati-
tude 36°51’00” N, longitude 076°17°52” W; bounded on the south-
west by a line drawn from the southern corner of the landing at Hos-
pital Point, Portsmouth, Virginia, at latitude 36°50'50” N, longitude
076°18’10” W, to the northern end of the eastern most pier at the
Tidewater Yacht Agency Marina, located at latitude 36°5029” N, lon-
gitude 076°17’52” W; bounded to the south by a line drawn across
the Lower Reach of the Southern Branch of the Elizabeth River, be-
tween the Portsmouth Lightship Museum located at the foot of Lon-
don Boulevard, in Portsmouth, Virginia at latitude 36°50'10” N, lon-
gitude 076°17°47” W, and the northwest corner of the Norfolk Ship-
building & Drydock, Berkley Plant, Pier No. 1, located at latitude
36°50'08” N, longitude 076°17°39” W; and to the southeast by the
Berkley Bridge which crosses the Eastern Branch of the Elizabeth
River between Berkley at latitude 36°5021.5” N, longitude
076°1714.5” W, and Norfolk at latitude 36°50°35” N, longitude
076°17'10” W.

The waters of the Elizabeth River and its branches from shoreline to
shoreline, bounded to the northwest by a line drawn across the Port
Norfolk Reach section of the Elizabeth River between the northern
corner of the landing at Hospital Point, Portsmouth, Virginia, latitude
36°50'51” N, longitude 076°18’09” W and the north corner of the City
of Norfolk Mooring Pier at the foot of Brooks Avenue located at lati-
tude 36°51’00” N, longitude 076°17°52” W; bounded on the south-
west by a line drawn from the southern corner of the landing at Hos-
pital Point, Portsmouth, Virginia, at latitude 36°50'50” N, longitude
076°18’10” W, to the northern end of the eastern most pier at the
Tidewater Yacht Agency Marina, located at latitude 36°5029” N, lon-
gitude 076°17’52” W; bounded to the south by a line drawn across
the Lower Reach of the Southern Branch of the Elizabeth River, be-
tween the Portsmouth Lightship Museum located at the foot of Lon-
don Boulevard, in Portsmouth, Virginia at latitude 36°50’10” N, lon-
gitude 076°17°47” W, and the northwest corner of the Norfolk Ship-
building & Drydock, Berkley Plant, Pier No. 1, located at latitude
36°50'08” N, longitude 076°17°39” W; and to the southeast by the
Berkley Bridge which crosses the Eastern Branch of the Elizabeth
River between Berkley at latitude 36°50'21.5” N, longitude
076°1714.5” W, and Norfolk at latitude 36°50°35” N, longitude
076°17'10” W.
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Date

Event

Sponsor

Location

June—last Saturday or
July—1st Saturday.

July—last Wednesday
and following Friday;
or August—1st
Wednesday and fol-
lowing Friday.

August 1st or 2nd Fri-
day, Saturday and
Sunday.

September 1st Friday,
Saturday and Sunday
or 2nd Friday, Satur-
day and Sunday.

September—last Sun-
day or October—1st
Sunday.

June—3rd Saturday
and Sunday or 4th

Saturday and Sunday.

RRBA Spring Radar
Shootout.

Pony Penning Swim

Hampton Cup Regatta.

Hampton Virginia Bay
Days Festival.

Poquoson Seafood
Festival Workboat
Races.

Mattaponi Drag Boat
Race.

Rappahannock River
Boaters Association
(RRBA).

Chincoteague Volunteer
Fire Department.

Hampton Cup Regatta
Boat Club.

Hampton Bay Days Inc.

City of Poquoson

Mattaponi Volunteer
Rescue Squad and
Dive Team.

The waters of the Rappahannock River, adjacent to Layton, VA, from
shoreline to shoreline, bounded on the west by a line running along
longitude 076°58°30” W, and bounded on the east by a line running
along longitude 076°56"00” W.

The waters of Assateague Channel from shoreline to shoreline, bound-
ed to the east by a line drawn from latitude 37°55°01” N, longitude
075°22°40” W, thence south to latitude 37°54’50” N, longitude
075°22’46” W; and to the southwest by a line drawn from latitude
37°54’54” N, longitude 075°23'00” W, thence east to latitude
37°54’49” N, longitude 075°22'49” W.

The waters of Mill Creek, adjacent to Fort Monroe, Hampton, Virginia,
enclosed by the following boundaries: To the north, a line drawn
along latitude 37°01°00” N, to the east a line drawn along longitude
076°18’30” W, to the south a line parallel with the shoreline adjacent
to Fort Monroe, and the west boundary is parallel with the Route
258—Mercury Boulevard Bridge.

The waters of Sunset Creek and Hampton River shore to shore bound-
ed to the north by the I-64 Bridge over the Hampton River and to the
south by a line drawn from Hampton River Channel Light 16 (LL
5715), located at latitude 37°01°03” N, longitude 076°20'26” W, to
the finger pier across the river at Fisherman’s Wharf, located at lati-
tude 37°01°01.5” N, longitude 076°20"32” W.

The waters of the Back River, Poquoson, Virginia, bounded on the
north by a line drawn along latitude 37°06’30” N, bounded on the
south by a line drawn along latitude 37°06’15” N, bounded on the
east by a line drawn along longitude 076°18’52” W and bounded on
the west by a line drawn along longitude 076°19°30” W.

All waters of Mattaponi River immediately adjacent to Rainbow Acres
Campground, King and Queen County, Virginia. The regulated area
includes a section of the Mattaponi River approximately three-quarter
mile long and bounded in width by each shoreline, bounded to the
east by a line that runs parallel along longitude 076°52°43” W, near
the mouth of Mitchell Hill Creek, and bounded to the west by a line
that runs parallel along longitude 076°53'41” W just north of
Wakema, Virginia.

(d.) Coast Guard Sector North Carolina—COTP Zone

June—1st Saturday
and Sunday.

August—1st Friday,

Saturday and Sunday.

September—3rd and or
4th or last Sunday.

September—3rd, 4th or
last Saturday; Octo-
ber—last Saturday;
November—1st and
or 2nd Saturday.

Carolina Cup Regatta ..

SBIP—Fountain
Powerboats Kilo Run
and Super Boat
Grand Prix.

Crystal Coast Grand
Prix.

Wilmington YMCA
Triathlon.

Virginia Boat Racing
Assn.

Super Boat Inter-
national Productions
(SBIP), Inc.

North Carolina East
Sports, Inc. N/P.

Wilmington, NC, YMCA

The waters of the Pasquotank River, adjacent to Elizabeth City, NC,
from shoreline to shoreline, bounded on the west by the Elizabeth
City Draw Bridge and bounded on the east by a line originating at a
point along the shoreline at latitude 36°17'54” N, longitude
076°12°00” W, thence southwesterly to latitude 36°17'35” N, lon-
gitude 076°12'18” W at Cottage Point.

The waters of the Pamlico River including Chocowinity Bay, from
shoreline to shoreline, bounded on the south by a line running north-
easterly from Camp Hardee (North Carolina) at latitude 35°2823” N,
longitude 076°59'23” W, to Broad Creek Point at latitude 35°29'04”
N, longitude 076°58’44” W, and bounded on the north by the Norfolk
Southern Railroad Bridge.

The waters of Bogue Sound, adjacent to Morehead City, NC, from the
southern tip of Sugar Loaf Island approximate position latitude
34°42'55” N, longitude 076°42°48” W, thence westerly to Morehead
City Channel Day beacon 7 (LLNR 38620), thence southwest along
the channel line to Bogue Sound Light 4 (LLRN 38770), thence
southerly to Causeway Channel Day beacon 2 (LLNR 38720), thence
southeasterly to Money Island Day beacon 1 (LLNR 38645), thence
easterly to Eight and One Half Marina Day beacon 2 (LLNR 38685),
thence easterly to the western most shoreline of Brant Island approx-
imate position latitude 34°42’36” N, longitude 076°42'11” W, thence
northeasterly along the shoreline to Tombstone Point approximate
position latitude 34°42’14” N, longitude 076°41’20” W, thence south-
easterly to the east end of the pier at Coast Guard Sector North
Carolina approximate position latitude 34°42°00” N, longitude
076°40'52” W, thence easterly to Morehead City Channel Buoy 20
(LLNR 29427), thence northerly to Beaufort Harbor Channel LT 1BH
(LLNR 34810), thence northwesterly to the southern tip of Radio Is-
land approximate position latitude 34°4222” N, longitude 076°40'52”
W, thence northerly along the shoreline to approximate position lati-
tude 34°43'00” N, longitude 076°41'25” W, thence westerly to the
North Carolina State Port Facility, thence westerly along the State
Port to the southwest corner approximate position latitude 34°42’55”
N, longitude 076°42'12” W, thence westerly to the southern tip of
Sugar Loaf Island the point of origin.

The waters of, and adjacent to, Wrightsville Channel, from Wrightsville
Channel Day beacon 14 (LLNR 28040), located at 34°12’18” N, lon-
gitude 077°48’10” W, to Wrightsville Channel Day beacon 25 (LLNR
28080), located at 34°12’51” N, longitude 77°4853” W.
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No. Date Event Sponsor Location
5 i August—2nd Saturday. | The Crossing ................ Organization to Support | All waters of Lake Gaston, from shoreline to shoreline, directly under
the Arts, Infrastruc- the length of Eaton Ferry Bridge (NC State Route 903), latitude
ture, and Learning on 36°31'06” N, longitude 077°57°37” W, bounded to the west by a line
Lake Gaston, AKA drawn parallel and 100 yards from the western side of Eaton Ferry
O’SAIL. Bridge near Littleton, NC.
PART 165—REGULATED NAVIGATION Authority: 33 U.S.C. 1231; 46 U.S.C. m 4. Amend § 165.506 by revising

AREAS AND LIMITED ACCESS AREAS Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;  TABLE TO § 165.506 to read as follows:

33 CFR 1.05-1, 6.04-1, 6.04-6, 160.5; Pub. L. )

107-295, 116 Stat. 2064; Department of §165.506 Safety Zones; Fireworks

Homeland Security Delegation No. 0170.1. Displays in the Fifth Coast Guard District.
*

* * * *

m 3. The authority citation for part 165
continues to read as follows:

TABLE TO § 165.506
[All coordinates listed in the Table to § 165.506 reference Datum NAD 1983]

No. Date Location Regulated area

(a.) Coast Guard Sector Delaware Bay—COTP Zone

| July 4th s North Atlantic Ocean, Bethany | The waters of the North Atlantic Ocean within a 500 yard radius
Beach, DE, Safety Zone. of the fireworks barge in approximate position latitude
38°3208” N, longitude 075°03'15” W, adjacent to shoreline of
Bethany Beach, DE.

2 e Labor Day ......ccccceviiiiiniiceen, Indian River Bay, DE, Safety | All waters of the Indian River Bay within a 700 yard radius of the
Zone. fireworks launch location on the pier in approximate position

latitude 38°36’42” N, longitude 075°08’18” W.
3 July 4th .o North Atlantic Ocean, Rehoboth | All waters of the North Atlantic Ocean within a 360 yard radius of
Beach, DE, Safety Zone. the fireworks barge in approximate position latitude

38°43'01.2” N, longitude 075°04'21” W, approximately 400
yards east of Rehoboth Beach, DE.

4 July 4th oo North Atlantic Ocean, Avalon, | The waters of the North Atlantic Ocean within a 500 yard radius
NJ, Safety Zone. of the fireworks barge in approximate location latitude
39°0619.5” N, longitude 074°42°02.15” W, in the vicinity of the
shoreline at Avalon, NJ.

5 e July 4th, or September 1st—2nd | Barnegat Bay, Barnegat Town- | The waters of Barnegat Bay within a 500 yard radius of the fire-
Saturday. ship, NJ, Safety Zone. works barge in approximate position latitude 39°44’50” N, lon-
gitude 074°11’21” W, approximately 500 yards north of
Conklin Island, NJ.

(S July 4th .o North Atlantic Ocean, Cape | The waters of the North Atlantic Ocean within a 500 yard radius
May, NJ, Safety Zone. of the fireworks barge in approximate location latitude
38°55’36” N, longitude 074°55’26” W, immediately adjacent to
the shoreline at Cape May, NJ.

T oo July Brd o Delaware Bay, North Cape May, | All waters of the Delaware Bay within a 360 yard radius of the
NJ, Safety Zone. fireworks barge in approximate position latitude 38°58’00” N,
longitude 074°58’30” W.

8 . August—3rd Sunday ................. Great Egg Harbor Inlet, Margate | All waters within a 500 yard radius of the fireworks barge in ap-
City, NJ, Safety Zone. proximate location latitude 39°19’33” N, longitude 074°31'28”

W, on the Intracoastal Waterway near Margate City, NJ.
9 e July 4th. August every Thurs- | Metedeconk River, Brick Town- | The waters of the Metedeconk River within a 300 yard radius of
day; September 1st Thursday. ship, NJ, Safety Zone. the fireworks launch platform in approximate position latitude

40°0324” N, longitude 074°06’42” W, near the shoreline at
Brick Township, NJ.

10 ....... July—1st Friday .......cccovvivnnenne North Atlantic Ocean, Atlantic | The waters of the North Atlantic Ocean within a 500 yard radius
City, NJ, Safety Zone. of the fireworks barge located at latitude 39°20°58” N, lon-

gitude 074°25’58” W, near the shoreline at Atlantic City, NJ.
11 ... July 4th; October—1st or 2nd | North Atlantic Ocean, Ocean | The waters of the North Atlantic Ocean within a 500 yard radius
Saturday. City, NJ, Safety Zone. of the fireworks barge in approximate location latitude

39°16'22” N, longitude 074°33'54” W, in the vicinity of the
shoreline at Ocean City, NJ.

12 ... May—4th Saturday ..........cccee.. Barnegat Bay, Ocean Township, | All waters of Barnegat Bay within a 500 yard radius of the fire-
NJ, Safety Zone. works barge in approximate position latitude 39°47°33” N, lon-

gitude 074°10'46” W.
13 ... July 4th o Little Egg Harbor, Parker Island, | All waters of Little Egg Harbor within a 500 yard radius of the
NJ, Safety Zone. fireworks barge in approximate position latitude 39°34’18” N,

longitude 074°14’43” W, approximately 100 yards north of
Parkers Island.
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MD, Safety Zone.

No. Date Location Regulated area
14 ... September—3rd Saturday ......... Delaware River, Chester, PA, | All waters of the Delaware River near Chester, PA just south of
Safety Zone. the Commodore Barry Bridge within a 250 yard radius of the
fireworks barge located in approximate position latitude
39°49'43.2” N, longitude 075°22'42” W.
15 ... September—3rd Saturday ......... Delaware River, Essington, PA, | All waters of the Delaware River near Essington, PA, west of Lit-
Safety Zone. tle Tinicum Island within a 250 yard radius of the fireworks
barge located in the approximate position latitude 39°51°18” N,
longitude 075°18°57” W.

16 ....... July 3rd, 4th or 5th; Columbus | Delaware River, Philadelphia, | All waters of Delaware River, adjacent to Penns Landing, Phila-
Day; December 31st, January PA, Safety Zone. delphia, PA, bounded from shoreline to shoreline, bounded on
1st. the south by a line running east to west from points along the

shoreline at latitude 39°56’31.2” N, longitude 075°0828.1” W;
thence to latitude 39°56°29.1” N, longitude 075°07°56.5” W,
and bounded on the north by the Benjamin Franklin Bridge.
(b.) Coast Guard Sector Baltimore—COTP Zone
1. April—1st or 2nd Saturday ........ Washington Channel, Upper Po- | All waters of the Upper Potomac River within a 150 yard radius
tomac River, Washington, DC, of the fireworks barge in approximate position latitude
Safety Zone. 38°52'20” N, longitude 077°01°17” W, located within the
Washington Channel in Washington Harbor, DC.

2 July 4th. December—1st and | Severn River and Spa Creek, | All waters of the Severn River and Spa Creek within an area

2nd Saturday; December 31st. Annapolis, MD, Safety Zone. bounded by a line drawn from latitude 38°58°43.75” N, lon-
gitude 076°28’01.42” W; thence to latitude 38°5821.14” N,
longitude 076°28'22.12” W; thence to latitude 38°58°39.47” N,
longitude 076°28'48.72” W; thence to latitude 38°58'53” N,
longitude 076°28°33.74” W, thence to latitude 38°58'57.22” N,
longitude 076°28°39.83” W, thence to latitude 38°59'02.15” N,
longitude 076°28°34.61” W, thence to point of origin; located
near the entrance to Spa Creek and Severn River, Annapolis,
MD.

3 July—4th, or Saturday before or | Middle River, Baltimore County, | All waters of the Middle River within a 300 yard radius of the fire-
after Independence Day holi- MD, Safety Zone. works barge in approximate position latitude 39°17°45” N, lon-
day. gitude 076°23'49” W, approximately 300 yards east of Rock-

away Beach, near Turkey Point.

4 ... June—last Saturday; July—3rd, | Potomac River, Charles County, | All waters of the Potomac River within a 200 yard radius of the
4th or last Saturday or Sun- MD—Newburg, Safety Zone. fireworks barge in approximate position latitude 38°23'41” N,
day. longitude 076°59’30” W, located near Newburg, Maryland.

5 e June 14th; July 4th; Sep- | Northwest Harbor (East Chan- | All waters of the Patapsco River within a 300 yard radius of the
tember—2nd Saturday; De- nel), Patapsco River, MD, fireworks barge in approximate position 39°15’55” N,
cember 31st. Safety Zone. 076°34'33” W, located adjacent to the East Channel of North-

west Harbor.

6 ..o May—2nd or 3rd Thursday or | Baltimore Inner Harbor, Pa- | All waters of the Patapsco River within a 100 yard radius of the
Friday; July 4th; December tapsco River, MD, Safety fireworks barge in approximate position latitude 39°17°01” N,
31st. Zone. longitude 076°36’31” W, located at the entrance to Baltimore

Inner Harbor, approximately 125 yards southwest of pier 3.

T o May—2nd or 3rd Thursday or | Baltimore Inner Harbor, Pa- | The waters of the Patapsco River within a 100 yard radius of ap-
Friday; July 4th; December tapsco River, MD, Safety proximate position latitude 39°17°04” N, longitude 076°36°36”
31st. Zone. W, located in Baltimore Inner Harbor, approximately 125 yards

southeast of pier 1.
8 e July 4th; December 31st ............ Northwest Harbor (West Chan- | All waters of the Patapsco River within a 300 yard radius of the
nel) Patapsco River, MD, fireworks barge in approximate position latitude 39°16'21” N,
Safety Zone. longitude 076°34’38” W, located adjacent to the West Channel
of Northwest Harbor.

9 July—4th, or Saturday before or | Patuxent River, Calvert County, | All waters of the Patuxent River within a 200 yard radius of the
after Independence Day holi- MD, Safety Zone. fireworks barge located at latitude 38°19°17” N, longitude
day. 076°27°45” W, approximately 800 feet from shore at Solomons

Island, MD.
10 ....... July Brd .o Chesapeake Bay, Chesapeake | All waters of the Chesapeake Bay within a 150 yard radius of the
Beach, MD, Safety Zone. fireworks barge in approximate position latitude 38°41'36” N,
longitude 076°31’30” W, and within a 150 yard radius of the
fireworks barge in approximate position latitude 38°41'28” N,
longitude 076°3129” W, located near Chesapeake Beach,
Maryland.
11 ... July 4th oo Choptank River, Cambridge, | All waters of the Choptank River within a 300 yard radius of the

fireworks launch site at Great Marsh Point, located at latitude
38°35’06” N, longitude 076°04'46” W.
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Date

Location

Regulated area

July—2nd or 3rd Saturday and
last Saturday.

May—Ilast Saturday; July 4th

October—1st Saturday

July—day before Independence
Day holiday and July 4th; No-
vember—3rd Thursday, 3rd
Saturday and last Friday. De-
cember—1st, 2nd and 3rd Fri-
day.

Sunday before July 4th, July
4th..

June and July—Saturday before
Independence Day holiday.

July 3rd

July 3rd

June—2nd or 3rd Saturday;
July—1st, 2nd or 3rd Satur-
day; September—1st or 2nd
Saturday; December 31st.

March through October, at the
conclusion of evening MLB
games at Washington Nation-
als Ball Park.

June—last Saturday or July—
1st Saturday; July—3rd, 4th
or last Saturday or Sunday.

July 4th .o

May—Sunday before Memorial
Day (observed). June 29th;
July 4th and July every Sun-
day. August—1st Sunday and
Sunday before Labor Day (ob-
served).

July 4th oo

Potomac River, Fairview Beach,
Charles County, MD, Safety
Zone.

Potomac River, Charles County,

MD—Mount Vernon, Safety
Zone.
Dukeharts Channel, Potomac

River, MD, Safety Zone.

Potomac River, National Harbor,
MD, Safety Zone.

Susquehanna River, Havre de
Grace, MD, Safety Zone.

Miles River, St. Michaels, MD,
Safety Zone.

Tred Avon River, Oxford, MD,
Safety Zone.

Northeast River,
MD, Safety Zone.

North East,

Upper Potomac River, Wash-
ington, D.C., Safety Zone.

Anacostia River, Washington,
D.C., Safety Zone.

Potomac River, Prince William

County, VA, Safety Zone.
North Atlantic Ocean, Ocean
City, MD, Safety Zone.

Isle of Wight Bay, Ocean City,
MD, Safety Zone.

Assawoman Bay, Fenwick Is-
land—Ocean City, MD, Safety
Zone.

All waters of the Potomac River within a 300 yard radius of the
fireworks barge in approximate position latitude 38°19'57” N,
longitude 077°14’40” W, located north of the shoreline at Fair-
view Beach, Virginia.

All waters of the Potomac River within an area bound by a line
drawn from the following points: Latitude 38°42’30” N, lon-
gitude 077°04'47” W; thence to latitude 38°4218” N, longitude
077°04’42” W; thence to latitude 38°42°11” N, longitude
077°05’10” W, thence to latitude 38°42'22” N, longitude
077°05’12” W; thence to point of origin located along the Poto-
mac River shoreline at George Washington’s Mount Vernon
Estate, Fairfax County, VA.

All waters of the Potomac River within a 300 yard radius of the
fireworks barge in approximate position latitude 38°13'27” N,
longitude 076°44'48” W, located adjacent to Dukeharts Chan-
nel near Coltons Point, Maryland.

All waters of the Potomac River within an area bound by a line
drawn from the following points: Latitude 38°47’13” N, lon-
gitude 077°00'58” W; thence to latitude 38°46’51” N, longitude
077°01’15” W; thence to latitude 38°47'25” N, longitude
077°01’33” W; thence to latitude 38°47'32” N, longitude
077°01’08” W; thence to the point of origin, located at National
Harbor, Maryland.

All waters of the Susquehanna River within a 300 yard radius of
approximate position latitude 39°32°06” N, longitude
076°05'22” W, located on the island at Millard Tydings Memo-
rial Park.

All waters of the Miles River within a 200 yard radius of approxi-
mate position latitude 38°47°42” N, longitude 076°12'51” W, lo-
cated at the entrance to Long Haul Creek.

All waters of the Tred Avon River within a 150 yard radius of the
fireworks barge in approximate position latitude 38°41'24” N,
longitude 076°10°37” W, approximately 500 yards northwest of
the waterfront at Oxford, MD.

All waters of the Northeast River within a 300 yard radius of the
fireworks barge in approximate position latitude 39°35'26” N,
longitude 075°57°00” W, approximately 400 yards south of
North East Community Park.

All waters of the Upper Potomac River within a 300 yard radius
of the fireworks barge in approximate position latitude
38°48’40” N, longitude 077°02°07” W, located near the water-
front of Alexandria, Virginia.

All waters of the Anacostia River within a 150 yard radius of the
fireworks barge in approximate position latitude 38°52°13” N,
longitude 077°00'16” W, located near the Washington Nation-
als Ball Park.

All waters of the Potomac River within a 200 yard radius of the
fireworks barge in approximate position latitude 38°34’08” N,
longitude 077°15’38” W, located near Cherry Hill, Virginia.

All waters of the North Atlantic Ocean in an area bound by the
following points:  Latitude 38°19'39.9” N, longitude
075°05’03.2” W; thence to latitude 38°19'36.7” N, longitude
075°04'53.5” W; thence to latitude 38°1945.6” N, longitude
075°04’49.3” W; thence to latitude 38°1949.1” N, longitude
075°05’00.5” W; thence to point of origin. The size of the safe-
ty zone extends approximately 300 yards offshore from the
fireworks launch area located at the high water mark on the
beach.

All waters of Isle of Wight Bay within a 200 yard radius of the
fireworks barge in approximate position latitude 38°22°31” N,
longitude 075°04'34” W.

All waters of Assawoman Bay within a 360 yard radius of the
fireworks launch location on the pier at the West end of
Northside Park, in approximate position latitude 38°25’55” N,
longitude 075°03'53” W.
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No. Date Location Regulated area
26 ....... July 4th; December 31st ............ Baltimore Harbor, Baltimore | All waters of Baltimore Harbor, Patapsco River, within a 280 yard
Inner Harbor, MD, Safety radius of a fireworks barge in approximate position latitude
Zone. 39°16°36.7” N, longitude 076°35'53.8” W, located northwest of
the Domino Sugar refinery wharf at Baltimore, Maryland.
(c.) Coast Guard Sector Hampton Roads—COTP Zone
1T July 4th o Linkhorn Bay, Virginia Beach, | All waters of the Linkhorn Bay within a 400 yard radius of the
VA, Safety Zone. fireworks display in approximate position latitude 36°52"20” N,
longitude 076°00’38” W, located near the Cavalier Golf and
Yacht Club, Virginia Beach, Virginia.
2 e September—Iast Friday or Octo- | York River, West Point, VA, | All waters of the York River near West Point, VA within a 400
ber—1st Friday. Safety Zone. yard radius of the fireworks display located in approximate po-
sition latitude 37°3125” N, longitude 076°47°19” W.
3 s July 4th York River, Yorktown, VA, Safe- | All waters of the York River within a 400 yard radius of the fire-
ty Zone. works display in approximate position latitude 37°14’14” N,
longitude 076°30'02” W, located near Yorktown, Virginia.

4 ... July 4th, July 5th, July 6th, or | James River, Newport News, | All waters of the James River within a 325 yard radius of the fire-

July 7th. VA, Safety Zone. works barge in approximate position latitude 36°58°30” N, lon-
gitude 076°26'19” W, located in the vicinity of the Newport
News Shipyard, Newport News, Virginia.

5 e June—4th Friday; July—1st Fri- | Chesapeake Bay, Norfolk, VA, | All waters of the Chesapeake Bay within a 400 yard radius of the
day; July 4th. Safety Zone. fireworks display located in position latitude 36°57'21” N, lon-

gitude 076°15’00” W, located near Ocean View Fishing Pier.

6 .o July 4th or 5th ..o Chesapeake Bay, Virginia | All waters of the Chesapeake Bay 400 yard radius of the fire-

Beach, VA, Safety Zone. works display in approximate position latitude 36°55’02” N,
longitude 076°03'27” W, located at the First Landing State
Park at Virginia Beach, Virginia.
T o July 4th; December 31st, Janu- | Elizabeth River, Southern | All waters of the Elizabeth River Southern Branch in an area
ary—1st. Branch, Norfolk, VA, Safety bound by the following points: Latitude 36°50°54.8” N, lon-
Zone. gitude 076°1810.7” W; thence to latitude 36°517.9” N, lon-
gitude 076°18’01” W; thence to latitude 36°50°45.6” N, lon-
gitude 076°17°44.2” W; thence to latitude 36°50'29.6” N, lon-
gitude 076°1723.2” W; thence to latitude 36°507.7” N, lon-
gitude 076°17'32.3” W; thence to latitude 36°49'58” N, lon-
gitude 076°1728.6” W; thence to latitude 36°49'52.6” N, lon-
gitude 076°17°43.8” W; thence to latitude 36°5027.2” N, lon-
gitude 076°1745.3” W thence to the point of origin.
8 e July—3rd Saturday ...........c....... John H. Kerr Reservoir, Clarks- | All waters of John H. Kerr Reservoir within a 400 yard radius of
ville, VA, Safety Zone. approximate position latitude 36°37’51” N, longitude
078°32’50” W, located near the center span of the State Route
15 Highway Bridge.

9. June, July, August, September, | North Atlantic Ocean, Virginia | All waters of the North Atlantic Ocean within a 1000 yard radius
and October—every Wednes- Beach, VA, Safety Zone. A. of the center located near the shoreline at approximate posi-
day, Friday, Saturday and tion latitude 36°51’12” N, longitude 075°58°06” W, located off
Sunday. July 4th. the beach between 17th and 31st streets.

10 ....... September—last Saturday or | North  Atlantic Ocean, VA | All waters of the North Atlantic Ocean within a 350 yard radius of
October—1st Saturday. Beach, VA, Safety Zone. B. approximate position latitude 36°50'35” N, longitude

075°58’09” W, located on the 14th Street Fishing Pier.

11 ... Friday, Saturday and Sunday | North  Atlantic Ocean, VA | All waters of the North Atlantic Ocean within a 350 yard radius of
Labor Day Weekend. Beach, VA, Safety Zone. C. approximate position latitude 36°49’55” N, longitude

075°58’00” W, located off the beach between 2nd and 6th
streets.

12 ... July 4th o Nansemond River, Suffolk, VA, | All waters of the Nansemond River within a 350 yard radius of

Safety Zone. approximate position latitude 36°44’27” N, longitude
076°34’42” W, located near Constant’'s Wharf in Suffolk, VA.

13 ... July 4th oo Chickahominy River, Williams- | All waters of the Chickahominy River within a 400 yard radius of

burg, VA, Safety Zone. the fireworks display in approximate position latitude 37°14’50”

N, longitude 076°52’17” W, near Barrets Point, Virginia.
14 ... July—3rd, 4th and 5th .............. Great Wicomico River, Mila, VA, | All waters of the Great Wicomico River located within a 420 foot
Safety Zone. radius of the fireworks display at approximate position latitude

37°50"31” N, longitude 076°19°42” W near Mila, Virginia.

15 ... July—1st Friday, Saturday and | Cockrell’s Creek, Reedville, VA, | All waters of Cockrell’s Creek located within a 420 foot radius of
Sunday. Safety Zone. the fireworks display at approximate position latitude 37°49'54”

N, longitude 076°16’44” W near Reedville, Virginia.
16 ....... May—Ilast Sunday ..........ccccceenee James River, Richmond, VA, | All waters of the James River located within a 420 foot radius of

Safety Zone.

the fireworks display at approximate position latitude
37°3113.1” N, longitude 077°25’07.84” W near Richmond, Vir-
ginia.
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No. Date Location Regulated area
17 ... June—last Saturday ................... Rappahannock River, | All waters of the Rappahannock River located within a 400 foot
Tappahannock, VA, Safety radius of the fireworks display at approximate position latitude
Zone. 37°5512” N, longitude 076°49°12” W near Tappahannock, Vir-
ginia.
18 ....... July 4th o Cape Charles Harbor, Cape | All waters of Cape Charles Harbor located within a 375 foot ra-
Charles, VA, Safety Zone. dius of the fireworks display at approximate position latitude
37°15’46.5” N, longitude 076°01’30.3” W near Cape Charles,
Virginia.
19 ... July 3rd or 4th ......ccoeiiiinn Pagan River, Smithfield, VA, | All waters of the Pagan River located within a 420 foot radius of
Safety Zone. the fireworks display at approximate position latitude 36°59'18”
N, longitude 076°37°45” W near Smithfield, Virginia.
20 ....... July 4th . Sandbridge  Shores, Virginia | All waters of Sandbridge Shores located within a 300 foot radius
Beach, VA, Safety Zone. of the fireworks display at approximate position latitude
36°43'24.9” N, longitude 075°56'24.9” W near Virginia Beach,
Virginia.
21 ... July 4th, 5th or 6th ........cccee. Chesapeake Bay, Virginia | All waters of Chesapeake Bay located within a 600 foot radius of
Beach, VA, Safety Zone. the fireworks display at approximate position latitude
36°54'58.18” N, longitude 076°0644.3” W near Virginia
Beach, Virginia.
(d.) Coast Guard Sector North Carolina—COTP Zone
1T July 4th; October—1st Saturday. | Morehead City Harbor Channel, | All waters of the Morehead City Harbor Channel that fall within a
NC, Safety Zone. 360 yard radius of latitude 34°43'01” N, longitude 076°42'59.6”
W, a position located at the west end of Sugar Loaf Island,
NC.
2 April—2nd Saturday; July 4th; | Cape Fear River, Wilmington, | All waters of the Cape Fear River within an area bound by a line
August—3rd Monday; Octo- NC, Safety Zone. drawn from the following points: Latitude 34°13’54” N, lon-
ber—1st Saturday. gitude 077°57°06” W; thence northeast to latitude 34°13'57” N,
longitude 077°57°05” W; thence north to latitude 34°14’11” N,
longitude 077°57°07” W; thence northwest to latitude
34°14'22” N, longitude 077°57’19” W; thence east to latitude
34°14’22” N, longitude 077°57°06” W; thence southeast to lati-
tude 34°14’07” N, longitude 077°57°00” W; thence south to
latitude 34°13'54” N, longitude 077°56°'58” W; thence to the
point of origin, located approximately 500 yards north of Cape
Fear Memorial Bridge.
3 July 1st Saturday and July 4th .. | Green Creek and Smith Creek, | All waters of Green Creek and Smith Creek that fall within a 300
Oriental, NC, Safety Zone. yard radius of the fireworks launch site at latitude 35°0129.6”
N, longitude 076°42'10.4” W, located near the entrance to the
Neuse River in the vicinity of Oriental, NC.
4 .. July 4th oo Pasquotank River, Elizabeth | All waters of the Pasquotank River within a 300 yard radius of
City, NC, Safety Zone. the fireworks launch barge in approximate position latitude
36°1747” N, longitude 076°12’17” W, located approximately
400 yards north of Cottage Point, NC.
5 e July 4th, or July 5th ................... Currituck Sound, Corolla, NC, | All waters of the Currituck Sound within a 300 yard radius of the
Safety Zone. fireworks launch site in approximate position latitude
36°22'23.8” N, longitude 075°49'56.3", located near Whale
Head Bay.
6 .o July 4th; November—3rd Satur- | Middle Sound, Figure Eight Is- | All waters of the Figure Eight Island Causeway Channel from
day. land, NC, Safety Zone. latitude 34°16’32” N, longitude 077°45'32” W, thence east
along the marsh to a position located at latitude 34°16’19” N,
longitude 077°44’55” W, thence south to the causeway at po-
sition latitude 34°16’16” N, longitude 077°44’58” W, thence
west along the shoreline to position latitude 34°16’29” N, lon-
gitude 077°45’34” W, thence back to the point of origin.
T o June—2nd Saturday; July 4th ... | Pamlico River, Washington, NC, | All waters of Pamlico River and Tar River within a 300 yard ra-
Safety Zone. dius of latitude 35°32’25” N, longitude 077°03'42” W, a posi-
tion located on the southwest shore of the Pamlico River,
Washington, NC.
8 e July 4th oo Neuse River, New Bern, NC, | All waters of the Neuse River within a 360 yard radius of the fire-
Safety Zone. works barge in approximate position latitude 35°06°07.1” N,
longitude 077°01’35.8” W; located 420 yards north of the New
Bern, Twin Span, high-rise bridge.
9 e July 4th oo Edenton Bay, Edenton, NC, | All waters within a 300 yard radius of position latitude 36°03'04”

Safety Zone.

N, longitude 076°36°18” W, approximately 150 yards south of
the entrance to Queen Anne Creek, Edenton, NC.
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TABLE TO § 165.506—Continued
[All coordinates listed in the Table to § 165.506 reference Datum NAD 1983]

Location

Regulated area

No. Date
10 ....... July 4th. November—Saturday
following Thanksgiving Day.
11 ... July 4th o
12 ... July 4th .
13 ... August—1st Tuesday .................
14 ... July 4th o
15 ... July 4th .

Motts Channel, Banks Channel,
Wrightsville Beach, NC, Safe-
ty Zone.

Cape Fear River,
NC, Safety Zone.

Southport,

Big Foot Slough, Ocracoke, NC,
Safety Zone.

New River, Jacksonville, NC,
Safety Zone.

Pantego Creek, Belhaven, NC,
Safety Zone.

Atlantic Intracoastal Waterway,
Swansboro, NC, Safety Zone.

All waters of Motts Channel within a 500 yard radius of the fire-
works launch site in approximate position latitude 34°1229” N,
longitude 077°4827” W, approximately 560 yards south of Sea
Path Marina, Wrightsville Beach, NC.

All waters of the Cape Fear River within a 600 yard radius of the
fireworks barge in approximate position latitude 33°54’40” N,
longitude 078°01°18” W, approximately 700 yards south of the
waterfront at Southport, NC.

All waters of Big Foot Slough within a 300 yard radius of the fire-
works launch site in approximate position latitude 35°06'54” N,
longitude 075°59'24” W, approximately 100 yards west of the
Silver Lake Entrance Channel at Ocracoke, NC.

All waters of the New River within a 300 yard radius of the fire-
works launch site in approximate position latitude 34°44’45” N,
longitude 077°26'18” W, approximately one half mile south of
the Hwy 17 Bridge, Jacksonville, North Carolina.

All waters on the Pantego Creek within a 600 foot radius of the
launch site on land at position 35°32’35” N, 076°37°46” W.

All waters of the Atlantic Intracoastal Waterway within a 300 yard
radius of approximate position latitude 34°41°02” N, longitude

077°07°04” W, located on Pelican Island

Dated: July 2, 2014.
Stephen P. Metruck,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 2014-17104 Filed 7-18—14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2012-0730]
RIN 1625-AA00

Safety Zone; Annual Events Requiring
Safety Zones in the Captain of the Port
Detroit Zone

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone on Lake Erie in Cedar
Point, Ohio, for the Revolution 3
Triathlon in Cedar Point, Ohio. This
zone will be enforced from 6 a.m. until
10 a.m. on each day of September 6 and
7, 2014. This action is necessary and
intended to ensure safety of life on
navigable waters during the Revolution
3 Triathlon. During the aforementioned
periods, the Coast Guard will enforce
restrictions upon, and control
movement of, vessels in the safety zone.
No person or vessel may enter the safety
zone while it is being enforced without
permission of the Captain of the Port
Detroit.

DATES: The regulations in 33 CFR
165.941 will be enforced for safety zone
(a)(60) in § 165.941, from 6 a.m. until 10
a.m. on each day of September 6 and 7,
2014.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this document,
call or email MST2 Daniel O’Leary,
Prevention Department, Marine Safety
Unit Toledo, 420 Madison Ave., Suite
700, Toledo, OH 43604; telephone (419)
418-6040; email daniel.s.oleary@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Revolution 3
Triathlon safety zone listed as item
(a)(60) of 33 CFR 165.941. Section
165.941 lists many annual events
requiring safety zones in the Captain of
the Port Detroit zone. This Revolution 3
Triathlon zone encompasses all waters
and adjacent shoreline of Lake Erie
located within an area that is
approximately 200 yards. The area is
within positions 41°29’00.04” N
082°40748.16” W to 41°29'19.28” N
082°40738.97” W to 41°29°02.51” N
082°40720.82” W to 41°28745.52” N
082°4035.75” W then following the
shoreline to the point of origin on Lake
Erie during the annual Revolution 3
Triathlon from 6 a.m. until 10 a.m. on
September 6 and 7, 2014.

All vessels must obtain permission
from the Captain of the Port Detroit, or
his or her on-scene representative to
enter, move within, or exit the safety
zone. Requests must be made in
advance and approved by the Captain of
the Port before transits will be
authorized. Approvals will be granted

on a case by case basis. Vessels and
persons granted permission to enter the
safety zone must obey all lawful orders
or directions of the Captain of the Port
Detroit, or his or her designated
representative.

This document is issued under
authority of 33 CFR 165.941, Safety
Zones; Annual events requiring safety
zones in the Captain of the Port Detroit
zone, and 5 U.S.C. 552(a). In addition to
this publication in the Federal Register,
the Coast Guard will provide the
maritime community with advance
notification of this event via Broadcast
Notice to Mariners or Local Notice to
Mariners. The Captain of the Port
Detroit, or his or her on-scene
representative, may be contacted via
VHF Channel 16.

Dated: July 3, 2014.

S. B. Lemasters,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2014-17102 Filed 7-18—14; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2013-0789; FRL-9913-42—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia; Minor New Source Review

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a State
Implementation Plan (SIP) revision
submitted by the State of West Virginia.
The revision will expedite the
processing of certain preconstruction
permits issued under West Virginia’s
minor New Source Review (NSR)
Program. Notably, the revision will
allow, in certain circumstances,
construction prior to obtaining a permit,
and will allow equipment and materials
to be delivered and stored onsite prior
to permit issuance. EPA is approving
these revisions to West Virginia’s minor
NSR Program in accordance with the
requirements of the Clean Air Act
(CAA).

DATES: This final rule is effective on
August 20, 2014.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2013-0789. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the West Virginia
Department of Environmental
Protection, Division of Air Quality, 601
57th Street SE., Charleston, West
Virginia 25304.

FOR FURTHER INFORMATION CONTACT:
Gerallyn Duke, (215) 814-2084, or by
email at duke.gerallyn@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On February 14, 2014 (79 FR 8914),
EPA published a notice of proposed
rulemaking (NPR) for the State of West
Virginia. In the NPR, EPA proposed
approval of revisions to rule 45CSR13:
“Permits for Construction, Modification,
Relocation and Operation of Stationary
Sources of Air Pollutants, Notification
Requirements, Administrative Updates,
Temporary Permits, General Permits,
Permission to Commence Construction,
and Procedures for Evaluation.” The

West Virginia legislature adopted these
revisions to rule 45CSR13 in 2008 and
West Virginia submitted the formal SIP
revision on July 20, 2009.

The purpose of this SIP revision is to
shorten the time period by which
permits for construction and operation
may be issued for sources subject to
minor NSR rules; to allow, in certain
instances, construction prior to
obtaining a permit; and to allow
equipment and materials to be delivered
and stored onsite prior to minor NSR
permit issuance.

II. Summary of SIP Revision

The July 20, 2009 SIP revision will (a)
reduce the time allotted for West
Virginia Department of Environmental
Protection (WVDEP) to process minor
NSR permits from 180 days to 90 days
after a permit application is deemed
complete, (b) reduce the time for
WYVDEP to process temporary minor
NSR permits from 60 days to 45 days
after a complete application is received,
and (c) reduce the time for WVDEP to
process Class II general permits from 90
days to 45 days after a general permit
registration application is deemed
complete. The SIP revision also creates
a mechanism for the following types of
sources to commence construction prior
to obtaining a permit, provided that
operation does not commence until a
permit is issued: New and modified
stationary sources which are not major
sources, major stationary sources
proposing non-major modifications, and
sources subject to general permits.
Sources of hazardous air pollutants
subject to CAA subsections 112(g) or
112(j), sources seeking “synthetic
minor” permits to avoid otherwise
applicable standards, and sources
requiring specific case-by-case emission
limits under 45CSR21 or 45CSR27 are
ineligible for permission to commence
construction in advance of permit
issuance. Additionally, the SIP revision
allows equipment and materials to be
delivered and stored onsite prior to
permit issuance and includes other
minor clarifying changes to West
Virginia’s minor NSR rule.

If WVDEP determines that any
proposed construction, modification,
registration or relocation interferes with
attainment or maintenance of an
applicable ambient air quality standard,
causes or contributes to a violation of an
applicable air quality increment, or is
inconsistent with the intent and
purpose of 45CSR13, WVDEP shall issue
an order denying the proposed activity.
No permission to commence
construction in advance of permit
issuance is allowed if WVDEP deems it
is inconsistent with any Federal

requirement, Federal delegation,
Federally approved requirement in any
SIP, or Federally approved requirement
under the title V permitting program.

Other specific requirements of the
regulations and the rationale for EPA’s
proposed action are explained in the
NPR and will not be restated here. No
public comments were received on the
NPR.

II1. Final Action

EPA is approving West Virginia’s SIP
submission dated July 20, 2009, which
consists of a new version of 45CSR13
that revises West Virginia’s minor NSR
Program as a revision to the West
Virginia SIP.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
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Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).
In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a

report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 19, 2014. Filing a
petition for reconsideration by the
Administrator does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed and shall not
postpone the effectiveness of such rule
or action. This action related to West
Virginia’s minor NSR Program may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,

Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: June 17, 2014.
W.C. Early,
Acting Regional Administrator, Region III.

40 CFR Part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart XX—West Virginia

m 2.In §52.2520, the table in paragraph
(c) is amended by revising the table
heading and the entries for “[45 CSR]
Series 13" to read as follows:

§52.2520 Identification of plan.
* * * * *
(C) * *x %

EPA-APPROVED REGULATIONS IN THE WEST VIRGINIA SIP

State citation Title/subject ef?;f:l:i?/e EPA Approval date eﬁgldal::gt?g:]/
[Chapter 16—20 or 45 CSR] | vl PP citation at 40 CFR
52.2565

[45 CSR] Series 13 Permits for Construction, Modification, Relocation and Operation of Stationary Sources of Air Pollutants, Notifi-
cation Requirements, Administrative Updates, Temporary Permits, General Permits, Permission to Commence Construction and

Procedures for Evaluation

Section 45—13—1 ....ccooiiiiiiiieeen. General .....cocoviiiiiieen 6/1/09 7-21-14 [Insert Federal Reg-
ister citation].
Section 45—13-2 ....ccooieiviiiieeen. Definitions .......cccoooeiiiiiiiiees 6/1/09 7-21-14 [Insert Federal Reg-
ister citation].
Section 45—13-3 ....ccocceiriviieeen. Reporting Requirements for Sta- 6/1/09 7-21-14 [Insert Federal Reg-
tionary Sources. ister citation].
Section 45-13—4 ....cccooeeiiiiieeen. Administrative Updates to Exist- 6/1/09 7-21-14 [Insert Federal Reg-
ing Permits and General Per- ister citation].
mit Registrations.
Section 45-13-5 .....ccccoeivivriieennn. Permit Application and Reporting 6/1/09 7-21-14 [Insert Federal Reg-
Requirements for Construction ister citation].
of and Modifications to Sta-
tionary Sources.
Section 45—13—6 ......ccoeevevrieenen. Determination of Compliance of 6/1/09 7-21-14 [Insert Federal Reg-
Stationary Sources. ister citation].
Section 45—13—7 ...cccecveiieviiieeen. Modeling ......ccocovvvieiiiiiiiiees 6/1/09 7-21-14 [Insert Federal Reg-
ister citation].
Section 45-13-8 ......ccceevivrieennn. Public Review Procedures .......... 6/1/09 7-21-14 [Insert Federal Reg-
ister citation].
Section 45-13-9 ......ccoeviivrieenen. Public Meetings .......cccccoeviiieiiene 6/1/09 7-21-14 [Insert Federal Reg-
ister citation].
Section 45-13—10 ......cccoeevrreenen. Permit  Transfer, Suspension, 6/1/09 7-21-14 [Insert Federal Reg-
Revocation and Responsibility. ister citation].
Section 45-13—11 ......ccoiiviieenen. Temporary Construction or Modi- 6/1/09 7-21-14 [Insert Federal Reg-

fication Permits.

ister citation].
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EPA-APPROVED REGULATIONS IN THE WEST VIRGINIA SIP—Continued

State citation State eAdgi::gtn grlv
itati . : . X i
[Chapter 1620 or 45 CSR] Title/subject effective EPA Approval date citation at 40 CFR
52.2565
Section 45—13—12 ......cccoevrieenen. Permit Application Fees .............. 6/1/09 7-21-14 [Insert Federal Reg-
ister citation].
Section 45—13—13 .......ccoivrienen. Inconsistency Between Rules ..... 6/1/09 7-21-14 [Insert Federal Reg-
ister citation].
Section 45—13—14 ......cccoevrienen. Statutory Air Pollution .................. 6/1/09 7-21-14 [Insert Federal Reg-
ister citation].
Section 45—13-15 ......cccoovrieenen. Hazardous Air Pollutants ............. 6/1/09 7-21-14 [Insert Federal Reg-
ister citation].
Section 45—13—16 ........ccccevevenen. Application for Permission to 6/1/09 7-21-14 [Insert Federal Reg- New.
Commence Construction in Ad- ister citation].
vance of Permit Issuance.
TABLE 45—13A ..o Potential Emission Rate .............. 6/1/09 7-21-14 [Insert Federal Reg-
ister citation].
TABLE 45-13B .....cccooviiiieeiiene De Minimus Sources ..........cc....... 6/1/09 7-21-14 [Insert Federal Reg-
ister citation].
* * * * *

[FR Doc. 2014-16409 Filed 7-18—14; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

[Docket No. DARS-2014-0011]
48 CFR Chapter 2, Appendix A

Defense Federal Acquisition
Regulation Supplement: Rules of the
Armed Services Board of Contract
Appeals (No DFARS Case)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to update the Rules of the
Armed Services Board of Contract
Appeals (ASBCA). The final rule revises
and reorders the Board’s Rules for
clarity and consistency and accounts for
changes in technology, provides
updated contact information, and adds
two addendums.

DATES: Effective July 21, 2014.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Gardin, Deputy General Counsel,
ASBCA, 703-681-8502, or Catherine
Stanton, General Counsel, ASBCA, 703—
681-8501.

SUPPLEMENTARY INFORMATION:

I. Background

On February 28, 2014, DoD published
a proposed rule in the Federal Register

at 79 FR 11374 to revise the DFARS to
update the Rules of the Armed Services
Board of Contract Appeals at 48 CFR
Chapter 2, Appendix A, Part 2. The rule
proposed to revise and reorder the
Board’s Rules for clarity and
consistency and account for changes in
technology, remove contradictions,
resolve ambiguities, provide updated
contact information to allow for some
electronic communication by litigants
appearing before the Board, and added
two addendums: Equal Access to Justice
Act Procedures and Alternative Methods
of Dispute Resolution, previously not
formally contained in the Rules.

Two respondents submitted public
comments in response to the proposed
rule.

II. Discussion and Analysis

DoD reviewed the public comments in
the development of the final rule. A
discussion of the comments is provided
below. Minor changes were made to the
final rule based on the comments.

A. Analysis of Public Comments

Comment 1: One respondent
recommended that the Board consider
implementing an electronic filing
standard equivalent to the systems
utilized by the federal court system.

Response: The Board’s proposed
Rules provide for electronic filing,
formalizing the guidance currently
issued to the parties concerning
electronic filings. The Board has not
identified advantages sufficient to
justify an electronic filing system
similar to those in use in the federal
courts. Moreover, the Board has pro se
and foreign appellants that sometimes
do not have the capability to send or
receive documents electronically. The

Board considers this proposed change
unnecessary.

Comment 2: Rule 1(a). One
respondent recommended allowing the
copy of the notice of appeal that the
appellant sends to the contracting
officer be transmitted in accordance
with the methods outlined in Rule 2(a)
and that, if the electronic mail option is
used, the appellant must use an address
reasonably calculated to reach the
contracting officer.

Response: The proposed Rules
currently allow notices of appeal to be
transmitted via the methods set out in
Rule 2(a). The Board sees no reason to
single out copies of notices of appeal
sent to contracting officers for special
treatment. The Board considers this
proposed change unnecessary.

Comment 3: Rule 1(b). One
respondent commented that Rule 1(b)
should include a requirement that
appeals having an amount in dispute
over $100,000 shall contain the
certification required by FAR 33.207(c).
The respondent stated that this would
ensure that the mandate at FAR
33.207(f) is met as it would correct any
defective certification “prior to the entry
of. . . adecision by an agency BCA.”

Response: Notices of appeal are not
required to be certified under the
Contract Disputes Act or the Federal
Acquisition Regulation. Claims are
required to be certified by the Contract
Disputes Act, not the Board’s Rules. The
Board considers this proposed change
unnecessary.

Comment 4: Rule 1(c). One
respondent recommended that the
Board provide its notification of
docketing electronically and that,
therefore, the filed appeal would need
to include a valid email address for both
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the appellant and the contracting
officer.

Response: There is no reason that
notices of docketing should be sent
electronically, and no requirement that
any party have the capability to send or
receive documents electronically. The
Board considers this proposed change
unnecessary.

Comment 5: Rule 2. One respondent
recommended that section 2(a)(3) be
changed to read as follows:

“Electronic Mail-Documents, except appeal
files submitted pursuant to Rule 4, hearing
exhibits, classified documents, and
documents submitted in camera or under a
protective order, may be filed via electronic
mail (email). Email attachments must be,
absent Board permission, in PDF format.
Email attachments may not, absent Board
permission, exceed 10 megabytes total . . .”

The respondent commented that the
proposed change provides the Board the
discretion to accept documents in other
formats and larger sized attachments, if
the Board desires, and as technology
changes.

Response: The Board already
possesses discretion to grant exceptions
to administrative requirements of its
Rules on a case-by-case basis. The Board
considers this proposed change
unnecessary.

Comment 6: Rule 2(a)(3). One
respondent recommended allowing
electronic filing for documents
submitted pursuant to Rule 4 and
hearing exhibits.

Response: The Board approves the
filing of appeal files and exhibits on CDs
on a case-by-case basis, upon the
request of a party, reserving the right to
require the filing of a paper copy. The
Board has not permitted the filing of
appeal files as attachments to emails but
has discretion to allow it should the
Board deem it advisable. The Board
considers this proposed change
unnecessary.

Comment 7: Rules 2(b) and 3. One
respondent noted that documents may
be served, and copies to opposing
parties may be transmitted, in
accordance with the methods outlined
in Rule 2(a) and recommended that, if
the electronic mail option is used, the
appellant must use an address
reasonably calculated to reach the
opposing party.

Response: This comment addresses a
perceived problem that the Board has
not encountered. The Board considers
this proposed change unnecessary.

Comment 8: Rule 4(a). One
respondent recommended that section
(a) be changed to read as follows:

“(a) Duties of the Government. Within 30
days from receipt of the complaint or with

the submission of the answer, whichever
comes later, the Government shall transmit to
the Board and the appellant an appeal file
consisting of the documents the Government
considers relevant to the appeal, including

I

The respondent noted that, currently the
Rule 4 file is due 30 days from notice
that an appeal has been filed, which is
before the complaint is due. Often times
it is difficult to know based on the claim
and the final decision alone, what
documents are relevant to the appeal.
The complaint often provides the
information needed to help determine
which documents are relevant.
Additionally, it can also be a challenge
getting the base to send the Government
trial attorneys the documents needed in
the Rule 4 file by the deadline. To avoid
having to request extensions or later
supplement the Rule 4 file, the Rule 4
file should, at the very earliest, be due
30 days from receipt of the complaint or
with the submission of the answer,
whichever is later.

Response: The requirement for the
government to file the appeal file within
30 days from notice of filing of the
appeal has been in place for many
decades. The government, having
reviewed or asserted the claim and
issued a contracting officer’s decision,
should be familiar with the facts and
circumstances it considers relevant to
the dispute. Appeal files almost always
need to be supplemented as discovery
progresses and requests for extensions
are dealt with routinely. The Board has
no documents concerning the substance
of the appeal that pre-date the
contracting officer’s decision until the
appeal file is filed, and therefore the
Board is unable to analyze any aspect of
the appeal until the appeal file is
received. The Board considers this
proposed change unnecessary.

Comment 9: Rule 4(b). One
respondent recommended that section
(b) be changed to read as follows:

“(b) Duties of the Parties. Either party may
supplement the Rule 4 file at any time during
or after the close of discovery and a
reasonable amount of time prior to a
scheduled hearing.”

The respondent stated that, in practice,
this recommended change is
accomplished by the Board’s scheduling
order for submission of hearing exhibits.
Also, there is no practical reason to
require appellant to supplement within
30 days of the government’s submission
of the Rule 4 File. Appellants rarely
follow this rule and the government
rarely objects because final
supplementation occurs after discovery.
Response: The Board perceives no
reason to eliminate the current practice

that requires appellants to timely file an
appeal file.

Comment 10: Rule 4(c). One
respondent commented that this Rule
should clarify whether ‘“numbered
sequentially” applies to the individual
documents in the appeal file, the page
numbers within each document, or
Bates numbers for the entire appeal file.

Response: The Rule will be modified
to make it clear that “numbered
sequentially” refers to the individually
tabbed documents in the appeal file.

Comment 11:Rule 4(c). Two
respondents recommended that this
Rule be changed to allow documents to
be submitted by email or on compact
discs, digital versatile discs, or other
electronic means.

Response: The Board approves the
filing of appeal files and exhibits on CDs
on a case-by-case basis, upon the
request of a party, reserving the right to
require the filing of a paper copy. The
Board has not permitted the filing of
appeal files as attachments to emails but
has discretion to allow it should the
Board deem it advisable. The Board
considers this proposed change
unnecessary.

Comment 12: Rule 5. One respondent
recommended the Board incorporate its
snow and other emergency day
guidance in this Rule as it pertains to
filing deadlines.

Response: Since the Board hears
appeals nationally and internationally,
we prefer to deal with emergency
situations on a case-by-case basis so that
rulings can be tailored to the relevant
circumstances. The Board considers this
proposed change unnecessary.

Comment 13: Rule 6. One respondent
recommended that section (b) be
changed to read as follows:

“(b) Government. Within 30 days from
receipt of the complaint, or the aforesaid
notice from the Board, the Government shall
file with the Board an answer thereto. The
answer shall admit or deny the allegations of
the complaint and shall set forth simple,
concise, and direct statements of the
Government’s defenses to each claim asserted
by the appellant, including any affirmative
defenses. If the Board has deemed appellant’s
claim and notice of appeal to set forth its
complaint, pursuant to Rule 6(a), the
Government shall file an answer within 30
days of receiving the Board’s determination,
in which the Government will make a
reasonable attempt to admit or deny the
factual allegations in appellant’s claim and
notice of appeal and state the Government’s
defenses to each claim asserted by the
appellant. Should the answer not be timely
received, the Board may enter a general
denial on behalf of the Government, and the
parties will be notified.”

The respondent stated that this change
addresses the issue of how the



42216 Federal Register/Vol.

79, No. 139/Monday, July 21, 2014/Rules and Regulations

Government should file its answer when
the Appellant’s notice of appeal and
claim are deemed sufficient by the
Board to serve as Appellant’s complaint.

Response: Government pleadings in
response to claims and/or notices of
appeal that have been deemed to be
appellants’ complaint have not been a
source of problems at the Board. The
rules of pleading currently give
government counsel sufficient flexibility
to admit or deny on various bases the
factual allegations in a deemed
complaint. The Board considers this
proposed change unnecessary.

Comment 14: Rule 9. One respondent
recommended adding the following to
the final sentence: “In an effort to
implement cost saving measures,
whenever feasible to meet the intended
goals of the conference, the Board will
make use of telephonic and video
conferences to the full extent possible.”

Response: The Board routinely allows
party representatives and witnesses to
appear by telephone or electronic means
when appropriate. The Board considers
this proposed change unnecessary.

Comment 15: Rule 12(d). One
respondent recommended adding the
following final sentence: “To the extent
necessary to make adequate
presentation of their factual and legal
positions, the parties are encouraged to
engage in voluntary discovery
procedures and cooperative meetings to
reach mutual consent on the scope,
method, time, and place for discovery,
and provisions for governing the
disclosure of information or
documents.”

Response: Rule 12.2(a)(2),(b) and Rule
12.3(a),(b) address these matters. The
Board considers this proposed change to
Rule 12.1(d) to be unnecessary.

Comment 16: Rule 19. One
respondent recommended that, as with
the Expedited and Accelerated
procedures under Rule 12, the Board
should establish a maximum time in
which decisions will be rendered under
regular procedures.

Response: The Contract Disputes Act
establishes time periods within which
decisions should be rendered for
expedited and accelerated appeals. No
such time period is established for other
appeals. The Board considers that other
appeals vary so substantially in
complexity and the need for extensive
discovery and pre-trial motions, that
any fixed time period would be
arbitrary.

Comment 17: Rule 19(a). One
respondent recommended adding
language that would enable the Board to
transmit its decisions electronically.

Response: The Board does transmit its
decisions electronically when

necessary. The Board considers this
proposed change unnecessary.

Comment 18: Rule 22. One
respondent recommended changing
subsection (c)(1)(iii) to subsection (c)(2)
since (iii) does not follow from (c)(1). In
turn, this would necessitate changing
(c)(2) to (c)(3). Also, respondent
recommended deleting the word
“contumacy,” since the concept is
already captured with “refusal to obey”
and the word does not appear to comply
with the Government’s requirement to
use plain language.

Response: The subsection confusion
the respondent references is a result of
a formatting error in the editing process
after submittal by the Board. The Rule
has been edited and renumbered. The
language the respondent proposes be
deleted is from 41 U.S.C. 7105(f). The
Board considers this proposed change to
be unnecessary.

B. Other Changes

DoD has incorporated other non-
substantive editorial changes in the final
rule consisting of minor wording and
paragraph numbering changes for
clarity.

III. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

IV. Regulatory Flexibility Act

DoD certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule revises and reorders the
Rules of the Armed Services Board of
Contract Appeals for clarity and
consistency, removes contradictions,
resolves ambiguities, accounts for
changes in technology, provides
updated contact information to allow for
some electronic communication by
parties appearing before the Board, and
adds two addendums, previously not

formally contained in the Rules, that
reflect current practice before the Board.

V. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Chapter 2,
Appendix A

Government procurement.

Amy G. Williams,

Deputy Director, Defense Acquisition
Regulations System.

Therefore, 48 CFR chapter 2 is
amended as follows:

CHAPTER 2—DEFENSE ACQUISITION
REGULATIONS SYSTEM, DEPARTMENT OF
DEFENSE

m 1. The authority citation for Appendix
A to Chapter 2 continues to read as
follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

m 2. Appendix A to Chapter 2 is
amended by revising Part 2—Rules to
read as follows:

Appendix A to Chapter 2—Armed
Services Board of Contract Appeals

Armed Services Board of Contract Appeals
* * * * *

Part 2—Rules

Approved 15 July 1963
Revised 1 May 1969
Revised 1 September 1973
Revised 30 June 1980
Revised 11 May 2011
Revised 21 July 2014

Preface

I Jurisdiction for Considering Appeals

The Armed Services Board of Contract
Appeals (referred to herein as the Board) has
jurisdiction to decide any appeal from a final
decision of a contracting officer, pursuant to
the Contract Disputes Act, 41 U.S.C. 7101—
7109, or its Charter, 48 CFR Chap. 2, App.

A, Pt. 1, relative to a contract made by the
Department of Defense, the Department of the
Army, the Department of the Navy, the
Department of the Air Force, the National
Aeronautics and Space Administration or
any other department or agency, as permitted
by law.

II. Location and Organization of the Board

(a) The Board’s address is Skyline Six,
Room 703, 5109 Leesburg Pike, Falls Church,
VA 22041-3208; telephone 703-681-8500
(general), 703-681-8502 (Recorder). The
Board’s facsimile number is 703—-681-8535.
The Board’s Recorder’s email address is
asbca.recorder@mail.mil. The Board’s Web
site address is http://www.asbca.mil.

(b) The Board consists of a Chairman, two
or more Vice Chairmen, and other Members,
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all of whom are attorneys at law duly
licensed by a state, commonwealth, territory,
or the District of Columbia. Board Members
are designated Administrative Judges.

(c) There are a number of divisions of the
Board, established by the Chairman in such
manner as to provide for the most effective
and expeditious handling of appeals. The
Chairman and a Vice Chairman act as
members of each division. Hearings may be
held by an Administrative Judge or by a duly
authorized examiner. Except for appeals
processed under the expedited or accelerated
procedure (see Rules 12.2(c) and 12.3(c)), the
decision of a majority of a division
constitutes the decision of the Board, unless
the Chairman refers the appeal to the Board’s
Senior Deciding Group (consisting of the
Chairman, Vice Chairmen, all division heads,
and the Judge who drafted the decision), in
which event a decision of a majority of that
group constitutes the decision of the Board.
Appeals referred to the Senior Deciding
Group are those of unusual difficulty or
significant precedential importance, or that
have occasioned serious dispute within the
normal division decision process.

(d) The Board will to the fullest extent
practicable provide informal, expeditious,
and inexpensive resolution of disputes.
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Rules

Rule 1. Appeals

(a) Taking an Appeal—For appeals subject
to the Contract Disputes Act, notice of an

appeal shall be in writing and mailed or
otherwise furnished to the Board within 90
days from the date of receipt of a contracting
officer’s decision. The appellant (contractor)
should also furnish a copy of the notice of
appeal to the contracting officer. For appeals
not subject to the Contract Disputes Act, the
contractor should refer to the Disputes clause
in its contract for the time period in which

it must file a notice of appeal.

(1) Where the contractor has submitted a
claim of $100,000 or less to the contracting
officer and has requested a written decision
within 60 days from receipt of the request,
and the contracting officer has not provided
a decision within that period, or where such
a contractor request has not been made and
the contracting officer has not issued a
decision within a reasonable time, the
contractor may file a notice of appeal as
provided in paragraph (a) of this Rule, citing
the failure of the contracting officer to issue
a decision.

(2) Where the contractor has submitted a
properly certified claim over $100,000 to the
contracting officer or has submitted a claim
that involves no monetary amount, and the
contracting officer, within 60 days of receipt
of the claim, fails to issue a decision or fails
to provide the contractor with a reasonable
date by which a decision will be issued, and
the contracting officer has failed to issue a
decision within a reasonable time, the
contractor may file a notice of appeal as
provided in paragraph (a) of this Rule, citing
the failure of the contracting officer to issue
a decision.

(3) A reasonable time shall be determined
by taking into account such factors as the size
and complexity of the claim and the
adequacy of the information provided by the
contractor to support the claim.

(4) Where an appeal is before the Board
pursuant to paragraph (a)(1) or (a)(2) of this
Rule, the Board may, at its option, stay
further proceedings pending issuance of a
final decision by the contracting officer
within such period of time as is determined
by the Board.

(5) In lieu of filing a notice of appeal under
paragraph (a)(1) or (a)(2) of this Rule, the
contractor may petition the Board to direct
the contracting officer to issue a decision in
a specified period of time as determined by
the Board.

(b) Contents of Notice of Appeal—A notice
of appeal shall indicate that an appeal is
being taken and should identify the contract
by number, the department and/or agency
involved in the dispute, the decision from
which the appeal is taken, and the amount
in dispute, if any. A copy of the contracting
officer’s final decision, if any, should be
attached to the notice of appeal. The notice
of appeal should be signed by the appellant
or by the appellant’s duly authorized
representative or attorney. The complaint
referred to in Rule 6 may be filed with the
notice of appeal, or the appellant may
designate the notice of appeal as a complaint,
if it otherwise fulfills the requirements of a
complaint.

(c) Docketing of Appeal—When a notice of
appeal has been received by the Board, it will
be docketed. The Board will provide a
written notice of docketing to the appellant
and to the Government.

Rule 2. Filing Documents

(a) Documents may be filed with the Board
by the following methods:

(1) Governmental Postal Service—
Documents may be filed via a governmental
postal service. Filing occurs when the
document, properly addressed and with
sufficient postage, is transferred into the
custody of the postal service. Contact the
Recorder before submitting classified
documents.

(2) Courier—Documents may be filed via
courier. Filing occurs when the document is
delivered to the Board. Contact the Recorder
before submitting classified documents.

(3) Electronic Mail—Documents, except
appeal files submitted pursuant to Rule 4,
hearing exhibits, classified documents, and
documents submitted in camera or under a
protective order, may be filed via electronic
mail (email). Email attachments should be in
PDF format and the attachments may not
exceed 10 megabytes total. The transmittal
email should include the ASBCA docket
number(s), if applicable, and the name of the
appellant in the “Subject:” line. Filing occurs
upon receipt by the Board’s email server.
When a document is successfully filed via
email, the document should not also be
submitted by any other means, unless so
directed by the Board. Submit emails to:
asbca.recorder@mail.mil.

(4) Facsimile Transmission—Documents,
except appeal files submitted pursuant to
Rule 4, hearing exhibits, classified
documents, and documents submitted in
camera or under a protective order, may be
filed via facsimile (fax) machine. Due to
equipment constraints, transmissions over 10
pages should not be made absent Board
permission. Filing occurs upon receipt by the
Board. When a document is successfully filed
via fax, the document should not also be
submitted by any other means, unless so
directed by the Board.

(b) Copies to Opposing Party—The party
filing any document with the Board will send
a copy to the opposing party unless the Board
directs otherwise, noting on the document
filed with the Board that a copy has been so
furnished.

Rule 3. Service Upon Other Parties

Documents may be served personally or by
mail, addressed to the party upon whom
service is to be made, unless the parties have
agreed to an alternate means of service.
Subpoenas shall be served as provided in
Rule 22.

Rule 4. Preparation, Content, Organization,
Forwarding, and Status of Appeal File

(a) Duties of the Government—Within 30
days of notice that an appeal has been filed,
the Government shall transmit to the Board
and the appellant an appeal file consisting of
the documents the Government considers
relevant to the appeal, including:

(1) The decision from which the appeal is
taken;

(2) The contract, including pertinent
specifications, amendments, plans, and
drawings;

(3) All correspondence between the parties
relevant to the appeal, including any claim
in response to which the decision was
issued.
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The Government’s appeal file may be
supplemented at such times as are fair and
reasonable and as ordered by the Board.

(b) Duties of the Appellant—Within 30
days after receipt of a copy of the
Government’s appeal file, the appellant shall
transmit to the Board and the Government
any documents not contained therein that the
appellant considers relevant to the appeal.
Appellant’s appeal file may be supplemented
at such times as are fair and reasonable and
as ordered by the Board.

(c) Organization of Appeal File—
Documents in the appeal file may be
originals or legible copies, and shall be
arranged in chronological order where
practicable, tabbed with sequential numbers,
and indexed to identify the contents of the
file. Any document without internal page
numbers shall have page numbers added. All
documents must be in English or include an
English translation. Documents shall be
submitted in 3-ring binders, with spines not
wider than 3 inches wide, with labels
identifying the name of the appeal, ASBCA
number and tab numbers contained in each
volume, on the front and spine of each
volume. Each volume shall contain an index
of the documents contained in the entire
Rule 4 submission.

(d) Status of Documents in Appeal File—
Documents contained in the appeal file are
considered, without further action by the
parties, as part of the record upon which the
Board will render its decision. However, a
party may object, for reasons stated, to the
admissibility of a particular document
reasonably in advance of hearing or, if there
is no hearing, of settling the record, or in any
case as ordered by the Board. If such
objection is made, the Board will
constructively remove the document from the
appeal file and permit the party offering the
document to move its admission as evidence
in accordance with Rules 10, 11, and 13.

Rule 5. Time, Computation, and Extensions

(a) Where practicable, actions should be
taken in less time than the time allowed.
Where appropriate and justified, however,
extensions of time will be granted. All
requests for extensions of time should be in
writing and indicate that the other party was
contacted to seek its concurrence.

(b) In computing any period of time, the
day of the event from which the designated
period of time begins to run will not be
included, but the last day of the period will
be included unless it is a Saturday, Sunday,
or a Federal holiday, in which event the
period will run to the next business day.

Rule 6. Pleadings

(a) Appellant—Within 30 days after receipt
of notice of docketing of the appeal, the
appellant shall file with the Board a
complaint setting forth simple, concise, and
direct statements of each of its claims. The
complaint shall also set forth the basis, with
appropriate reference to contract provisions,
of each claim and the dollar amount claimed,
if any. This pleading shall fulfill the
generally recognized requirements of a
complaint, although no particular form is
required. Should the complaint not be timely
received, the appellant’s claim and notice of

appeal may be deemed to set forth its
complaint if, in the opinion of the Board, the
issues before the Board are sufficiently
defined, and the parties will be notified.

(b) Government—Within 30 days from
receipt of the complaint, or the aforesaid
notice from the Board, the Government shall
file with the Board an answer thereto. The
answer shall admit or deny the allegations of
the complaint and shall set forth simple,
concise, and direct statements of the
Government’s defenses to each claim asserted
by the appellant, including any affirmative
defenses. Should the answer not be timely
received, the Board may enter a general
denial on behalf of the Government, and the
parties will be notified.

(c) Foreign Law—A party who intends to
raise an issue concerning the law of a foreign
country shall give notice in its pleadings or
other reasonable written notice. The Board,
in determining foreign law, may consider any
relevant material or source, including
testimony, whether or not submitted by a
party or admissible under Rules 10, 11, or 13.
The determination of foreign law shall be
treated as a ruling on a question of law.

(d) Further Pleadings—The Board upon its
own initiative or upon motion may order a
party to make a more definite statement of
the complaint or answer, or to reply to an
answer. The Board may permit either party
to amend its pleading upon conditions fair to
both parties. When issues within the proper
scope of the appeal, but not raised by the
pleadings, are tried by express or implied
consent of the parties, or by permission of the
Board, they shall be treated in all respects as
if they had been raised therein. In such
instances, motions to amend the pleadings to
conform to the proof may be entered, but are
not required. If evidence is objected to at a
hearing on the ground that it is not within
the issues raised by the pleadings, it may be
admitted within the proper scope of the
appeal, provided however, that the objecting
party may be granted an opportunity to meet
such evidence.

Rule 7. Motions

(a) Motions Generally—The Board may
entertain and rule upon motions and may
defer ruling as appropriate. The Board will
rule on motions so as to secure, to the fullest
extent practicable, the informal, expeditious,
and inexpensive resolution of appeals. All
motions should be filed as separate
documents with an appropriate heading
describing the motion. Oral argument on
motions is subject to the discretion of the
Board.

(b) Jurisdictional Motions—Any motion
addressed to the jurisdiction of the Board
should be promptly filed. An evidentiary
hearing to address disputed jurisdictional
facts will be afforded on application of either
party or by order of the Board. The Board
may defer its decision on the motion pending
hearing on the merits. The Board may at any
time and on its own initiative raise the issue
of its jurisdiction, and shall do so by an
appropriate order, affording the parties an
opportunity to be heard thereon.

(c) Summary Judgment Motions—

(1) To facilitate disposition of such a
motion, the parties should adhere to the

following procedures. Where the parties
agree that disposition by summary judgment
or partial summary judgment is appropriate,
they may file a stipulation of all material
facts necessary for the Board to rule on the
motion. Otherwise, the moving party should
file with its motion a “Statement of
Undisputed Material Facts,” setting forth the
claimed undisputed material facts in
separate, numbered paragraphs. The non-
moving party should file a “Statement of
Genuine Issues of Material Fact,” responding
to each numbered paragraph proposed,
demonstrating, where appropriate, the
existence of material facts in dispute and if
appropriate propose additional facts. The
moving party and the non-moving party
should submit a memorandum of law
supporting or opposing summary judgment.

(2) In deciding motions for summary
judgment, the Board looks to Rule 56 of the
Federal Rules of Civil Procedure for
guidance. The parties should explicitly state
and support by specific evidence all facts and
legal arguments necessary to sustain a party’s
position. Each party should cite to the record
and attach any additional evidence upon
which it relies (e.g., affidavits, declarations,
excerpts from depositions, answers to
interrogatories, admissions). The Board may
accept a fact properly proposed and
supported by one party as undisputed, unless
the opposing party properly responds and
establishes that it is in dispute.

(d) Response to Motions—A non-moving
party has 30 days from receipt of a motion
to file its response, unless a different period
is ordered by the Board. A moving party has
30 days from receipt of a non-moving party’s
response to file a reply, unless a different
period is ordered by the Board.

Rule 8. Discovery

(a) General Policy and Protective Orders—
The parties are encouraged to engage in
voluntary discovery procedures. Within 45
days after the pleadings have been filed, the
parties must confer concerning each party’s
discovery needs, including the scheduling of
discovery and the production of
electronically stored information. Absent
stipulation or a Board order, no discovery
may be served prior to this conference. Any
motion pertaining to a discovery dispute
shall include a statement that the movant has
in good faith attempted to resolve the
discovery dispute without involvement of the
Board. In connection with any discovery
procedure, the Board may issue orders to
protect a party or person from annoyance,
embarrassment, or undue burden or expense.
Those orders may include limitations on the
scope, method, time, and place for discovery,
and provisions for governing the disclosure
of information or documents. Any discovery
under this Rule shall be subject to the
provisions of Rule 16 with respect to
sanctions.

(b) Depositions—When Permitted—Subject
to paragraph (a) of this Rule, a party may
take, or the Board may upon motion order the
taking of, testimony of any person by
deposition upon oral examination or written
interrogatories before any officer authorized
to administer oaths at the place of
examination, for use as evidence or for
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purpose of discovery. The Board expects the
parties to make persons under their control
available for deposition. The motion for an
order shall specify whether the purpose of
the deposition is discovery or for use as
evidence.

(1) Depositions—Orders—The time, place,
and manner of taking depositions shall be as
mutually agreed by the parties, or failing
such agreement, governed by order of the
Board.

(2) Depositions—Use as Evidence—No
testimony taken by deposition shall be
considered as part of the evidence in the
hearing of an appeal until such testimony is
offered and received in evidence at such
hearing. It will not ordinarily be received in
evidence if the deponent can testify at the
hearing. The deposition may be used to
contradict or impeach the testimony of the
deponent given at a hearing. In cases
submitted on the record, the Board may

receive depositions to supplement the record.

(3) Depositions—Expenses—Each party
shall bear its own expenses associated with
the taking of any deposition, absent an
agreement by the parties or a Board order to
the contrary.

(4) Depositions—Subpoenas—Where
appropriate, a party may request the issuance
of a subpoena under the provisions of Rule
22.

(c) Interrogatories, Requests for
Admissions, Requests for Production—
Subject to paragraph (a) of this Rule, a party
may serve, or the Board may upon motion
order:

(1) Written interrogatories to be answered
separately in writing, signed under oath and
answered or objected to within 45 days after
service;

(2) A request for the admission of specified
facts and/or of the authenticity of any
documents, to be answered or objected to
within 45 days after service, the factual
statements and/or the authenticity of the
documents to be deemed admitted upon
failure of a party to respond to the request;
and

(3) A request for the production,
inspection, and copying of any documents,
electronic or otherwise, or objects, not
privileged, which reasonably may lead to the
discovery of admissible evidence, to be
answered or objected to within 45 days after
service. The Board may allow a shorter or
longer time.

Rule 9. Pre-Hearing or Pre-Submission
Conference

The Board may, upon its own initiative, or
upon the request of either party, arrange a
conference or order the parties to appear
before an Administrative Judge or examiner
for a conference to address any issue related
to the prosecution of the appeal.

Rule 10. Hearings

(a) Where and When Held—Hearings will
be held at such times and places determined
by the Board to best serve the interests of the
parties and the Board.

(b) Unexcused Absence—The unexcused
absence of a party at the time and place set
for hearing will not be occasion for delay. In
the event of such absence, the hearing will

proceed and the evidentiary record will
consist solely of the evidence of record at the
conclusion of the hearing, except as ordered
otherwise by the Board.

(c) Nature of Hearings—Hearings shall be
as informal as may be reasonable and
appropriate under the circumstances. The
parties may offer such evidence as they deem
appropriate and as would be admissible
under the Federal Rules of Evidence or in the
sound discretion of the presiding
Administrative Judge or examiner. The
Federal Rules of Evidence are not binding on
the Board but may guide the Board’s rulings.
The parties may stipulate the testimony that
would be given by a witness if the witness
were present. The Board may require
evidence in addition to that offered by the
parties.

(d) Examination of Witnesses—Witnesses
will be examined orally under oath or
affirmation, unless the presiding
Administrative Judge or examiner shall
otherwise order. If the testimony of a witness
is not given under oath or affirmation, the
Board may advise the witness that his or her
testimony may be subject to any provision of
law imposing penalties for knowingly
making false representations in connection
with claims.

(e) Interpreters—In appropriate cases, the
Board may order that an interpreter be used.
An interpreter must be qualified and must be
placed under oath or affirmation to give a
complete and true translation.

(f) Transcripts—Testimony and argument
at hearings will be reported verbatim, unless
the Board otherwise orders. The Board will
contract for a reporter. No other recordings of
the proceedings will be made.

Rule 11. Submission Without a Hearing

(a) Either party may elect to waive a
hearing and to submit its case upon the
record. Submission of a case without hearing
does not relieve the parties from the
necessity of proving the facts supporting
their allegations or defenses. Affidavits,
declarations, depositions, admissions,
answers to interrogatories, and stipulations
may be employed in addition to the Rule 4
file if moved and accepted into evidence.
Such submissions may be supplemented by
briefs. The Board may designate, with notice
to the parties, any document to be made part
of the record.

(b) As appropriate, the Board may also rely
on pleadings, prehearing conference
memoranda, orders, briefs, stipulations and
other documents contained in the Board’s
file.

(c) Except as the Board may otherwise
order, no evidence will be received after
notification by the Board that the record is
closed.

(d) The weight to be given to any evidence
will rest within the discretion of the Board.
The Board may require either party, with
appropriate notice to the other party, to
submit additional evidence on any matter
relevant to the appeal.

(e) The record will at all reasonable times
be available for inspection by the parties at
the offices of the Board.

Rule 12. Optional Small Claims (Expedited)
and Accelerated Procedures

12.1 Elections To Utilize Small Claims
(Expedited) and Accelerated Procedures

(a) In appeals where the amount in dispute
is $50,000 or less, or in the case of a small
business concern (as defined in the Small
Business Act and regulations under that Act),
$150,000 or less, the appellant may elect to
have the appeal processed under a Small
Claims (Expedited) procedure requiring
decision of the appeal, whenever possible,
within 120 days after the Board receives
written notice of the appellant’s election to
utilize this procedure. The details of this
procedure appear in section 12.2 of this Rule.
An appellant may elect the Accelerated
procedure rather than the Small Claims
(Expedited) procedure for any appeal where
the amount in dispute is $50,000 or less.

(b) In appeals where the amount in dispute
is $100,000 or less, the appellant may elect
to have the appeal processed under an
Accelerated procedure requiring decision of
the appeal, whenever possible, within 180
days after the Board receives written notice
of the appellant’s election to utilize this
procedure. The details of this procedure
appear in section 12.3 of this Rule.

(c) The appellant’s election of either the
Small Claims (Expedited) procedure or the
Accelerated procedure shall be made by
written notice within 60 days after receipt of
notice of docketing, unless such period is
extended by the Board for good cause. The
election, once made, may not be changed or
withdrawn except with permission of the
Board and for good cause.

(d) The 45-day conference required by Rule
8(a) does not apply to Rule 12 appeals.

12.2  Small Claims (Expedited) Procedure

(a) In appeals proceeding under the Small
Claims (Expedited) procedure, the following
time periods shall apply:

(1) Within 10 days from the Government’s
receipt of the appellant’s notice of election of
the Small Claims (Expedited) procedure, the
Government shall send the Board a copy of
the contract, the contracting officer’s final
decision, and the appellant’s claim letter or
letters, if any. Any other documents required
under Rule 4 shall be submitted in
accordance with times specified in that Rule
unless the Board otherwise directs.

(2) Within 15 days after the Board has
acknowledged receipt of the appellant’s
notice of election, the assigned
Administrative Judge should take the
following actions, if feasible, in a pre-hearing
conference:

(i) Identify and simplify the issues;

(ii) Establish a simplified procedure,
including discovery, appropriate to the
particular appeal involved;

(iii) Determine whether either party elects
a hearing, and if so, fix a time and place
therefor; and

(iv) Establish an expedited schedule for the
timely resolution of the appeal.

(b) Pleadings, discovery, and other
prehearing activity will be allowed only as
consistent with the requirement to conduct a
hearing, or if no hearing is elected, to close
the record on a date that will allow the
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timely issuance of the decision. The Board
may shorten time periods prescribed or
allowed under these Rules as necessary to
enable the Board to decide the appeal within
the 120-day period.

(c) Written decisions by the Board in
appeals processed under the Small Claims
(Expedited) procedure will be short and will
contain only summary findings of fact and
conclusions. Decisions will be rendered for
the Board by a single Administrative Judge.
If there has been a hearing, the
Administrative Judge presiding at the hearing
may at the conclusion of the hearing and
after entertaining such oral argument as
deemed appropriate, render on the record
oral summary findings of fact, conclusions,
and a decision of the appeal. Whenever such
an oral decision is rendered, the Board will
subsequently furnish the parties an
authenticated copy of such oral decision for
record and payment purposes and to
establish the starting date for the period for
filing a motion for reconsideration under
Rule 20.

(d) A decision under Rule 12.2 shall have
no value as precedent, and in the absence of
fraud, shall be final and conclusive and may
not be appealed or set aside.

12.3 Accelerated Procedure

(a) In appeals proceeding under the
Accelerated procedure, the parties are
encouraged, to the extent possible consistent
with adequate presentation of their factual
and legal positions, to waive pleadings,
discovery, and briefs. The Board may shorten
time periods prescribed or allowed under
these Rules as necessary to enable the Board
to decide the appeal within the 180-day
period.

(b) Within 30 days after the Board has
acknowledged receipt of the appellant’s
notice of election, the assigned
Administrative Judge should take the
following actions, if feasible, in a pre-hearing
conference:

(1) Identify and simplify the issues;

(2) Establish a simplified procedure,
including discovery, appropriate to the
particular appeal involved;

(3) Determine whether either party elects a
hearing, and if so, fix a time and place
therefor; and

(4) Establish an accelerated schedule for
the timely resolution of the appeal.

(c) Written decisions by the Board in
appeals processed under the Accelerated
procedure will normally be short and contain
only summary findings of fact and
conclusions. Decisions will be rendered for
the Board by a single Administrative Judge
with the concurrence of a Vice Chairman, or
by a majority among these two and the
Chairman in case of disagreement.

12.4 Motions for Reconsideration in Rule 12
Appeals

Motions for reconsideration of appeals
decided under either the Small Claims
(Expedited) procedure or the Accelerated
procedure need not be decided within the
original 120-day or 180-day limit, but all
such motions will be processed and decided
promptly so as to be consistent with the
intent of this Rule.

Rule 13. Settling the Record in Appeals With
a Hearing

(a) The record upon which the Board’s
decision will be rendered consists of the
documents admitted under Rule 4, the
documents admitted into evidence as hearing
exhibits, together with the hearing transcript.
The Board may designate with notice to the
parties, any document to be made part of the
record.

(b) As appropriate, the Board may also rely
on pleadings, pre-hearing conference
memoranda, orders, briefs, stipulations, and
other documents contained in the Board’s
file.

(c) Except as the Board may otherwise
order, no evidence will be received after
completion of an oral hearing.

(d) The weight to be given to any evidence
will rest within the discretion of the Board.
The Board may require either party, with
appropriate notice to the other party, to
submit additional evidence on any matter
relevant to the appeal.

(e) The record will at all reasonable times
be available for inspection by the parties at
the offices of the Board.

Rule 14. Briefs

(a) Pre-Hearing Briefs—The Board may
require the parties to submit pre-hearing
briefs. If the Board does not require pre-
hearing briefs, either party may, upon
appropriate and sufficient notice to the other
party, furnish a pre-hearing brief to the
Board.

(b) Post-Hearing Briefs—Post-hearing briefs
may be submitted upon such terms as may
be directed by the presiding Administrative
Judge or examiner at the conclusion of the
hearing.

Rule 15. Representation

(a) An individual appellant may represent
his or her interests before the Board; a
corporation may be represented by one of its
officers; and a partnership or joint venture by
one of its members; or any of these by an
attorney at law duly licensed in any state,
commonwealth, territory, the District of
Columbia, or in a foreign country. Anyone
representing an appellant shall file a written
notice of appearance with the Board.

(b) The Government shall be represented
by counsel. Counsel for the Government shall
file a written notice of appearance with the
Board.

Rule 16. Sanctions

If any party fails to obey an order issued
by the Board, the Board may impose such
sanctions as it considers necessary to the just
and expeditious conduct of the appeal.

Rule 17. Dismissal or Default for Failure to
Prosecute or Defend

Whenever the record discloses the failure
of either party to file documents required by
these Rules, respond to notices or
correspondence from the Board, comply with
orders of the Board, or otherwise indicates an
intention not to continue the prosecution or
defense of an appeal, the Board may, in the
case of a default by the appellant, issue an
order to show cause why the appeal should
not be dismissed with prejudice for failure to

prosecute. In the case of a default by the
Government, the Board may issue an order to
show cause why the Board should not act
thereon pursuant to Rule 16. If good cause is
not shown, the Board may take appropriate
action.

Rule 18. Suspensions; Dismissal Without
Prejudice

(a) The Board may suspend the
proceedings by agreement of the parties for
settlement discussions, or for good cause
shown.

(b) In certain cases, appeals docketed
before the Board are required to be placed in
a suspense status and the Board is unable to
proceed with disposition thereof for reasons
not within the control of the Board. Where
the suspension has continued, or may
continue, for an inordinate length of time, the
Board may dismiss such appeals from its
docket for a period of time without prejudice
to their restoration. Unless either party or the
Board moves to reinstate the appeal within
the time period set forth in the dismissal
order, or if no time period is set forth, within
one year from the date of the dismissal order,
the dismissal shall be deemed to be with
prejudice.

Rule 19. Decisions

(a) Decisions of the Board will be made in
writing and authenticated copies of the
decision will be sent simultaneously to both
parties. All orders and decisions, except
those as may be required by law to be held
confidential, will be available to the public.
Decisions of the Board will be made solely
upon the record.

(b) Any monetary award shall be promptly
paid.

(c) In awards that may be paid from the
Judgment Fund, 31 U.S.C. 1304, the Recorder
will forward the required forms to each party
with the decision. If the parties do not
contemplate an appeal or motion for
reconsideration, they will execute the forms
indicating that no judicial review will be
sought. The Government agency will forward
the required forms with a copy of the
decision to the Department of the Treasury
for certification of payment.

(d) When the parties settle an appeal in
favor of the appellant, they may file with the
Board a stipulation setting forth the amount
of the settlement due to the appellant. By
joint motion, the parties may request that the
Board issue a decision in the nature of a
consent judgment, awarding the stipulated
amount to the appellant. These decisions will
be processed in accordance with paragraph
(c) of this Rule.

(e) After a decision has become final the
Board may, upon request of a party and after
notice to the other party, grant the
withdrawal of original exhibits, or any part
thereof. The Board may require the
substitution of true copies of exhibits or any
part thereof as a condition of granting
permission for such withdrawal.

Rule 20. Motion for Reconsideration

A motion for reconsideration may be filed
by either party. It shall set forth specifically
the grounds relied upon to grant the motion.
The motion must be filed within 30 days
from the date of the receipt of a copy of the
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decision of the Board by the party filing the
motion. An opposing party must file any
cross-motion for reconsideration within 30
days from its receipt of the motion for
reconsideration. Extensions in the period to
file a motion will not be granted. Extensions
to file a memorandum in support of a timely-
filed motion may be granted.

Rule 21. Remand from Court

Whenever any Court remands an appeal to
the Board for further proceedings, each of the
parties shall, within 30 days of receipt of
such remand, submit a report to the Board
recommending procedures to be followed so
as to comply with the Court’s remand. The
Board will consider the reports and enter an
order governing the remanded appeal.

Rule 22. Subpoenas

(a) Voluntary Cooperation—Each party is
expected:

(1) To cooperate and make available
witnesses and evidence under its control as
requested by the other party without issuance
of a subpoena, and

(2) To secure voluntary attendance of
desired third-party witnesses and production
of desired third-party books, records,
documents, or tangible things whenever
possible.

(b) General—Upon written request of either
party, or on his or her own initiative, an
Administrative Judge may issue a subpoena
requiring:

(1) Testimony at a deposition—The
deposing of a witness in the city or county
where the witness resides or is employed or
transacts business in person, or at another
location convenient for the witness that is
specifically determined by the Board;

(2) Testimony at a hearing—The
attendance of a witness for the purpose of
taking testimony at a hearing; and

(3) Production of books and records—The
production by the witness at the deposition
or hearing of books and records (including
electronically stored information and other
tangible things) designated in the subpoena.

(c) Request for Subpoena—

(1) A request for subpoena shall normally
be filed at least:

(i) 15 days before a scheduled deposition
where the attendance of a witness at a
deposition is sought; or

(ii) 30 days before a scheduled hearing
where the attendance of a witness at a
hearing is sought.

(2) The Board may honor a request for
subpoena not made within the time
limitations set forth in paragraph (c)(1) of this
Rule.

(3) A request for a subpoena shall state the
reasonable scope and general relevance to the
case of the testimony and of any books and
records sought. The Board may require
resubmission of a request that does not
provide this information.

(d) Requests to Quash or Modify—Upon
written request by the person subpoenaed or
by a party, made within 10 days after service
but in any event not later than the time
specified in the subpoena for compliance, the
Board may quash or modify the subpoena if
it is unreasonable or oppressive or for other
good cause shown, or require the person in

whose behalf the subpoena was issued to
advance the reasonable cost of producing
subpoenaed books and papers. Where
circumstances require, the Board may act
upon such a request at any time after a copy
of the request has been served upon the
opposing party.

(e) Form of Subpoena—

(1) Every subpoena shall state the name of
the Board and the caption of the appeal, and
shall command each person to whom it is
directed to attend and give testimony, and if
appropriate, to produce specified books and
records at a time and place therein specified.
In issuing a subpoena to a requesting party,
the Administrative Judge will sign the
subpoena, enter the name of the witness and
may otherwise leave it blank. The party to
whom the subpoena is issued shall complete
the subpoena before service.

(2) Where the witness is located in a
foreign country, a letter rogatory may be
issued and served under the circumstances
and in the manner provided in 28 U.S.C.
1781.

(f) Service—

(1) The party requesting issuance of a
subpoena shall arrange for service.

(2) A subpoena requiring the attendance of
a witness at a deposition or hearing may be
served in any state, commonwealth, territory,
or the District of Columbia. A subpoena may
be served by a United States marshal or
deputy marshal, or by any other person who
is not a party and not less than 18 years of
age. Service of a subpoena upon a person
named therein shall be made by personally
delivering a copy to that person and
tendering the fees for one day’s attendance
and the mileage provided by 28 U.S.C. 1821
or other applicable law. However, where the
subpoena is issued on behalf of the
Government, payment need not be tendered
in advance of attendance.

(3) The party at whose instance a subpoena
is issued shall be responsible for the payment
of fees and mileage of the witness and of the
officer who serves the subpoena. The failure
to make payment of such charges on demand
may be deemed by the Board as a sufficient
ground for striking such evidence as the
Board deems appropriate.

(g) Contumacy or Refusal to Obey a
Subpoena—In case of contumacy or refusal
to obey a subpoena by a person who resides,
is found, or transacts business within the
jurisdiction of a United States District Court,
the Board may apply to the Court through the
Attorney General of the United States for an
order requiring the person to appear before
the Board to give testimony or produce
evidence or both. Any failure of any such
person to obey the order of the Court may be
punished by the Court as a contempt thereof.

Rule 23. Ex Parte Communications

No member of the Board or of the Board’s
staff shall entertain, nor shall any person
directly or indirectly involved in an appeal,
submit to the Board or the Board’s staff, ex
parte, any evidence, explanation, analysis, or
advice, whether written or oral, regarding
any matter at issue in an appeal. This Rule
does not apply to consultation among Board
members or its staff or to ex parte
communications concerning the Board’s
administrative functions or procedures.

Rule 24. Effective Date

These rules and addendums are applicable
to appeals processed under the Contract
Disputes Act (CDA), 41 U.S.C. 7101-7109,
and other appeals to the extent consistent
with law. They apply to all appeals filed on
or after the date of final publication in the
Federal Register, and to those appeals filed
before that date, unless that application is
inequitable or unfair.

ADDENDUM I

EQUAL ACCESS TO JUSTICE ACT
PROCEDURES

(a) Definitions—

For the purpose of these procedures:

(1) “Equal Access to Justice Act,” or
“EAJA,” means 5 U.S.C. 504, as amended;

(2) “Board” means the Armed Services
Board of Contract Appeals; and

(3) “Contract Disputes Act” means the
Contract Disputes Act, 41 U.S.C. 7101-7109
(CDA).

(b) Scope of procedures—These procedures
are intended to assist the parties in the
processing of EAJA applications for award of
fees and other expenses incurred in
connection with appeals pursuant to the
CDA.

(c) Eligibility of applicants—

(1) To be eligible for an EAJA award, an
applicant must be a party appellant that has
prevailed in a CDA appeal before the Board
and must be one of the following:

(i) An individual with a net worth which
did not exceed $2,000,000 at the time the
appeal was filed; or

(ii) Any owner of an unincorporated
business, or any partnership, corporation,
association, unit of local Government, or
organization, the net worth of which does not
exceed $7,000,000 and which does not have
more than 500 employees; except:

(A) Certain charitable organizations or
cooperative associations; and

(B) For the purposes of 5 U.S.C. 504(a)(4),
a small entity as defined in 5 U.S.C. 601,
need not comply with any net worth
requirement (see 5 U.S.C. 504(b)(1)(B)).

(2) For the purpose of eligibility, the net
worth and number of employees of an
applicant shall be determined as of the date
the underlying CDA appeal was filed with
the Board.

(d) Standards of awards—A prevailing
eligible applicant shall receive an award of
fees and expenses incurred in connection
with a CDA appeal, unless the position of the
Government over which the applicant
prevailed was substantially justified, or if
special circumstances make the award
unjust.

(e) Allowable fees and other expenses—

(1) Fees and other expenses must be
reasonable. Awards will be based upon the
prevailing market rates, subject to paragraph
(e)(2) of this section, for the kind and quality
of services furnished by attorneys, agents,
and expert witnesses.

(2) No award for the fee of an attorney or
agent may exceed $125 per hour. No expert
witness shall be compensated at a rate in
excess of the highest rate of compensation for
expert witnesses paid by the agency
involved.
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(3) The reasonable cost of any study,
analysis, engineering report, test, or project,
prepared on behalf of a party may be
awarded, to the extent that the study or other
matter was necessary in connection with the
appeal and the charge for the service does not
exceed the prevailing rate for similar
services.

(f) Time for filing of applications—An
application may be filed after an appellant
has prevailed in the CDA appeal within 30
days after the Board’s disposition of the
appeal has become final.

(g) Application contents—

(1) An EAJA application shall comply with
each of the following:

(i) Show that the applicant is a prevailing
party;

(ii) Show that the applicant is eligible to
receive an award;

(iii) Allege that the position of the
government was not substantially justified;
and

(iv) Show the amount of fees and other
expenses sought, including an itemized
statement thereof.

(2) An original and one copy of the
application and exhibits should be filed with
the Board. The applicant will forward one
copy to the Government.

(3) When a compliant application has been
timely filed, the Board, in order to obtain
more detailed information, may require
supplementation of the application.

(h) Net worth exhibit—Each applicant for
which a determination of net worth is
required under the EAJA should provide
with its application a detailed net worth
exhibit showing the net worth of the
applicant when the CDA appeal was filed.
The exhibit may be in any form convenient
to the applicant that provides full disclosure
of assets, liabilities, and net worth.

(i) Fees and other expenses exhibit—The
application should be accompanied by a
detailed fees and other expenses exhibit fully
documenting the fees and other expenses,
including the cost of any study, analysis,
engineering report, test, or project, for which
an award is sought. The date and a
description of all services rendered or costs
incurred should be indicated. A separate
itemized statement should be submitted for
each professional firm or individual whose
services are covered by the application
showing the hours spent in connection with
the CDA appeal by each individual, a
description of the particular services
performed by specific date, the rate at which
each fee has been computed, any expenses
for which reimbursement is sought, the total
amount claimed, and the total amount paid
or payable by the applicant or by any other
person or entity for the services provided.
The Board may require the applicant to
provide vouchers, receipts, or other
substantiation for any expenses sought.

(j) Answer to application—

(1) Within 30 days after receipt by the
Government of an application, the
Government may file an answer. Unless the
Government requests an extension of time for
filing or files a statement of intent to
negotiate under paragraph (2) below, failure
to file an answer within the 30-day period
may be treated by the Board at its discretion

as a general denial to the application on
behalf of the Government.

(2) If the Government and the applicant
believe that the matters raised in the
application can be resolved by mutual
agreement, they may jointly file a statement
of intent to negotiate a settlement. Filing of
this statement will extend the time for filing
an answer for an additional 30 days. Further
extensions may be requested by the parties.

(3) The answer will explain in detail any
objections to the award requested and
identify the facts relied upon in support of
the Government’s position.

(4) An original and one copy of the answer
should be filed with the Board. The
Government will forward one copy to the
applicant.

(k) Reply—Within 15 days after receipt of
an answer, the applicant may file a reply. An
original and one copy of the reply will be
filed with the Board. The applicant will
forward one copy to the Government.

(1) Award proceedings—

(1) The Board may enter an order
prescribing the procedure to be followed or
take such other action as may be deemed
appropriate under the EAJA. Further
proceedings will be held only when
necessary for full and fair resolution of the
issues arising from the application.

(2) A request that the Board order further
proceedings under this paragraph will
describe the disputed issues, explain why the
additional proceedings are deemed necessary
to resolve the issues and specifically identify
any information sought and its relationship
to the disputed issues.

(m) Evidence—

(1) Decisions on the merits—When a CDA
appeal is decided on the merits, other than
by a consent judgment, the record relating to
whether the Government’s position under the
EAJA was substantially justified will be
limited to the record in the CDA appeal.
Evidence relevant to other issues in the
award proceeding may be submitted.

(2) Other dispositions—When a CDA
appeal is settled, or decided by a consent
judgment, either party in proceedings under
the EAJA may, for good cause shown,
supplement the record established in the
CDA appeal with affidavits and other
supporting evidence relating to whether the
position of the agency was substantially
justified or other issues in the award
proceeding.

(n) Decision—Decisions under the EAJA
will be rendered by the Administrative Judge
or a majority of the judges who would have
participated in a motion for reconsideration
of the underlying CDA appeal. The decision
of the Board will include written findings
and conclusions and the basis therefor. The
Board’s decision on an application for fees
and other expenses under the EAJA will be
the final administrative decision regarding
the EAJA application.

(0) Motions for reconsideration—Either
party may file a motion for reconsideration.
Motions for reconsideration must be filed
within 30 days of receipt of the Board’s EAJA
decision. Extensions in the period to file a
motion will not be granted. Extensions to file
a memorandum in support of a timely filed
motion may be granted.

(p) Payment of Awards—The Board’s EAJA
awards will be paid directly by the
contracting agency over which the applicant
prevailed in the underlying CDA appeal.

ADDENDUM II

Alternative Methods of Dispute Resolution

1. The Contract Disputes Act (CDA), 41
U.S.C. 7105(g)(1), states that boards of
contract appeals “shall . . . to the fullest
extent practicable provide informal,
expeditious, and inexpensive resolution of
disputes.” Resolution of a dispute at the
earliest stage feasible, by the fastest and least
expensive method possible, benefits both
parties. To that end, the parties are
encouraged to consider Alternative Dispute
Resolution (ADR) procedures for pre-claim
and pre-final decision matters, as well as
appeals pending before the Board. The Board
may also conduct ADRs for any Federal
agency. However, if the matter is not pending
before the Board under its CDA jurisdiction,
any settlement may not be paid out of the
Judgment Fund.

2. The ADR methods described in this
Addendum are intended to suggest
techniques that have worked in the past. Any
appropriate method that brings the parties
together in settlement, or partial settlement,
of their disputes is a good method. The ADR
methods listed are not intended to preclude
the parties’ use of other ADR techniques that
do not require the Board’s participation, such
as settlement negotiations, fact-finding
conferences or procedures, mediation, or
minitrials not involving use of the Board’s
personnel. Any method, or combination of
methods, including one that will result in a
binding decision, may be selected by the
parties without regard to the dollar amount
in dispute.

3. The parties must jointly request ADR
procedures at the Board. The request must be
approved by the Board. The Board may also
schedule a conference to explore the
desirability and selection of an ADR method
and related procedures. If an ADR involving
the Board’s participation is requested and
approved by the Board, a Neutral will be
appointed. If an Administrative Judge has
already been assigned to an appeal, the same
judge will normally be assigned to be the
Neutral in an ADR. If an Administrative
Judge has not yet been assigned to the appeal,
or if the subject of the ADR is a matter
pending before the contracting officer prior to
any appeal, the Board will appoint an
Administrative Judge to be the Neutral. In
such instances, as well as situations in which
the parties prefer that an assigned
Administrative Judge not be appointed to
serve as the Neutral, the parties may submit
a list of at least three preferred
Administrative Judges and the Board will
endeavor to accommodate their preferences.

4. To facilitate full, frank and open
discussion and presentations, any Neutral
who has participated in a non-binding ADR
procedure that has failed to resolve the
underlying dispute will be recused from
further participation in the matter unless the
parties expressly agree otherwise in writing
and the Board concurs. Further, the recused
Neutral will not discuss the merits of the
dispute or substantive matters involved in
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the ADR proceedings with other Board
personnel.

5. Written material prepared specifically
for use in an ADR proceeding, oral
presentations made at an ADR proceeding,
and all discussions in connection with such
proceedings between the parties and the
Neutral are confidential and, unless
otherwise specifically agreed by the parties,
inadmissible as evidence in any pending or
future Board proceeding involving the parties
or matter in dispute. However, evidence
otherwise admissible before the Board is not
rendered inadmissible because of its use in
the ADR proceeding.

6. The ADR method and the procedures
and requirements implementing the ADR
method will be prescribed by the written
agreement of the parties and approved by the
Board. ADR methods can be used
successfully at any stage of the litigation.

7. The following are examples of ADR
methods commonly used at the Board:

(a) Nonbinding—

Mediations: A Neutral is an Administrative
Judge who will not normally hear or have
any formal or informal decision-making
authority in the matter and who is appointed
for the purpose of facilitating settlement. In
many circumstances, settlement can be
fostered by a frank, in-depth discussion of
the strengths and weaknesses of each party’s

position with the Neutral. The agenda for
meetings with the Neutral will be flexible to
accommodate the requirements of the case.
To further the settlement effort, the Neutral
may meet with the parties either jointly or
individually. A Neutral’s recommendations
are not binding on the parties. When this
method is selected, the ADR agreement must
contain a provision in which the parties and
counsel agree not to subpoena the Neutral in
any legal action or administrative proceeding
of any kind to produce any notes or
documents related to the ADR proceeding or
to testify concerning any such notes or
documents or concerning his/her thoughts or
impressions.

(b) Binding—

Summary Proceeding With Binding
Decision: A summary proceeding with
binding decision is a procedure whereby the
resolution of the appeal is expedited and the
parties try their appeal informally before an
Administrative Judge. A binding “bench”
decision may be issued upon conclusion of
the proceeding, or a binding summary
written decision will be issued by the judge
no later than ten days following the later of
conclusion of the proceeding or receipt of a
transcript. The parties must agree in the ADR
agreement that all decisions, rulings, and
orders by the Board under this method shall
be final, conclusive, not appealable, and may

not be set aside, except for fraud. All such
decisions, rulings, and orders will have no
precedential value. Pre-hearing, hearing, and
post-hearing procedures and rules applicable
to appeals generally will be modified or
eliminated to expedite resolution of the
appeal.

(c) Other Agreed Methods—

The parties and the Board may agree upon
other informal methods, binding or
nonbinding that are structured and tailored
to suit the requirements of the individual
case.

8. The above-listed ADR procedures are
intended to shorten and simplify the Board’s
more formalized procedures. Generally, if the
parties resolve their dispute by agreement,
they benefit in terms of cost and time savings
and maintenance or restoration of amicable
relations. The Board will not view the
parties’ participation in ADR proceedings as
a sign of weakness. Any method adopted for
dispute resolution depends upon both parties
having a firm, good faith commitment to
resolve their differences. Absent such
intention, the best structured dispute
resolution procedure is unlikely to be
successful.

[FR Doc. 2014-17056 Filed 7—18-14; 8:45 am]
BILLING CODE 5001-06-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 30, 32 and 35
[NRC-2014-0030]
RIN 3150-Al63

Medical Use of Byproduct Material—
Medical Event Definitions and Training
and Experience

AGENCY: Nuclear Regulatory
Commission.

ACTION: Draft guidance; request for
comment.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is issuing for public
comment a draft guidance document
entitled ‘“Draft Guidance for the
Proposed Rule ‘Medical Use of
Byproduct Material—Medical Events
Definitions, Training and Experience,
and Clarifying Amendments.””” This
draft guidance document addresses
implementation of the NRC’s proposed
rule amending its medical use of
byproduct material regulations.

DATES: Submit comments by November
18, 2014. Comments received after this
date will be considered if it is practical
to do so, but the NRC is able to assure
consideration only for comments
received on or before this date.
ADDRESSES: You may submit comments
by any of the following methods (unless
this document describes a different
method for submitting comments on a
specific subject):

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2014—-0030. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-287-3422;
email: Carol.Gallagher@nrc.gov. For
technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e Mail comments to: Cindy Bladey,
Chief, Rules, Announcements, and
Directives Branch (RADB), Office of
Administration, Mail Stop: 3WFN-06—
A44MP, U.S. Nuclear Regulatory

Commission, Washington, DC 20555—
0001.

For additional direction on accessing
information and submitting comments,
see “Accessing Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Donna-Beth Howe, Office of Federal and
State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: 301-415—
7848; email: Donna-Beth.Howe@nrc.gov.
SUPPLEMENTARY INFORMATION:

I. Accessing Information and
Submitting Comments

A. Accessing Information

Please refer to Docket ID NRG-2014—
0030 when contacting the NRC about
the availability of information regarding
this document. You may access
publicly-available information related to
this document by any of the following
methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2014-0030.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may access publicly
available documents online in the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. To begin the search,
select “ADAMS Public Documents” and
then select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415—-4737, or by
email to pdr.resource@nrc.gov. The
ADAMS accession number for each
document referenced in this document
(if that document is available in
ADAMS) is provided the first time that
a document is referenced. The draft
guidance document is available in
ADAMS under Accession No.
ML13172A189.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

B. Submitting Comments

Please include Docket ID NRC-2014—
0030 in the subject line of your
comment submission, in order to ensure
that the NRC is able to make your

comment submission available to the
public in this docket.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in you comment submission.
The NRC will post all comment
submissions at http://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment submissions into
ADAMS.

II. Discussion

In the Proposed Rule section of this
issue of the Federal Register, the NRC
published the proposed rule, “Medical
Use of Byproduct Material—Medical
Event Definitions, Training and
Experience, and Clarifying
Amendments” (RIN 3150-AI63, NRC—
2014-0030). The proposed rule would
amend requirements in parts 30, 32, and
35 of Title 10 of the Code of Federal
Regulations, for reporting and
notification of a medical event for
permanent implant brachytherapy;
training and experience for authorized
users, medical physicists, Radiation
Safety Officers and nuclear pharmacists;
and measuring molybdenum
contamination and reporting of failed
technetium and rubidium generators.
The rule also proposes changes that
would allow Associate Radiation Safety
Officers to be named on a medical use
license and other clarifying revisions to
the regulations. Finally, the proposed
rule addresses a request filed in a
petition for rulemaking (PRM), PRM—
35-20, to “grandfather’”” certain board-
certified individuals so that they are
exempt from certain training and
experience requirements.

In conjunction with the proposed
rule, the NRC has developed a draft
guidance document which would
provide guidance to a licensee or
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applicant for implementation of the
proposed regulations. The draft
guidance document is intended for use
by applicants, licensees, Agreement
States, and the NRC staff. The draft
guidance document (ADAMS Accession
No. ML13172A189) has three parts: The
first two are revisions to existing
guidance in the NUREG-1556,
“Consolidated Guidance About
Materials Licenses”, series of volumes
for medical uses and commercial
nuclear pharmacies; and the third part
is a series of questions and answers to
assist licensees in understanding and
implementing the new proposed
regulatory changes. The NUREG-1556
documents mainly provide guidance to
applicants in the completion and
submission of materials license
applications. The documents also
include model procedures that an
applicant may want to use when
developing its radiation safety program,
as well as tools that licensees may
employ when completing the
corresponding material license
applications.

Parts 1 and 2 of the draft guidance
document will be incorporated into the
next comprehensive revision of relevant
volumes of NUREG-1556.

Part 3 of the draft guidance document
will be added to the NRC’s Medical
Uses Licensee Toolkit Web site (http://
www.nrc.gov/materials/miau/med-use-
toolkit.html) when the questions and
answers are finalized.

Dated at Rockville, Maryland, this 10th day
of March 2014.

Laura A. Dudes,

Director, Division of Materials Safety and
State Agreements, Office of Federal and State
Materials, and Environmental Management
Programs.

[FR Doc. 2014-16752 Filed 7-18—14; 8:45 am|
BILLING CODE 7590-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 348 and 390
RIN 3064-AE20

Transferred OTS Regulations and FDIC
Regulations Regarding Management
Official Interlocks

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Notice of proposed rulemaking.

SUMMARY: In this notice of proposed
rulemaking, the Federal Deposit
Insurance Corporation (“FDIC”)
proposes to rescind and remove parts of
our regulations, entitled ‘““Management

Official Interlocks” relating to State
savings associations. This subpart was
included in the regulations that were
transferred to the FDIC from the Office
of Thrift Supervision (“OTS”) on July
21, 2011, in connection with the
implementation of applicable provisions
of Title III of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(“Dodd-Frank Act”). The requirements
for State savings associations in the
transferred OTS regulations are
substantively similar to those in the
FDIC’s regulations, which is also
entitled ‘“Management Official
Interlocks” and is applicable for all
insured depository institutions (“IDIs”’)
for which the FDIC has been designated
the appropriate Federal banking agency.
Upon removal of the transferred OTS
regulations applicable for all IDIs for
which the FDIC has been designated the
appropriate Federal banking agency will
be found in our regulations.
DATES: Comments must be received on
or before September 19, 2014.

ADDRESSES: You may submit comments
by any of the following methods:

e EFDIC Web site: http://www.fdic.gov/
regulations/laws/federal/. Follow
instructions for submitting comments
on the agency Web site.

e FDIC Email: Comments@fdic.gov.
Include RIN # 3064—AE20 on the subject
line of the message.

e FDIC Mail: Robert E. Feldman,
Executive Secretary, Attention:
Comments, Federal Deposit Insurance
Corporation, 550 17th Street NW.,
Washington, DC 20429.

o Hand Delivery to FDIC: Comments
may be hand-delivered to the guard
station at the rear of the 550 17th Street
building (located on F Street) on
business days between 7 a.m. and 5 p.m.

Please include your name, affiliation,
address, email address, and telephone
number(s) in your comment. Where
appropriate, comments should include a
short Executive Summary consisting of
no more than five single-spaced pages.
All statements received, including
attachments and other supporting
materials, are part of the public record
and are subject to public disclosure.
You should submit only information
that you wish to make publicly
available.

Please note: All comments received will be
posted generally without change to http://
www.fdic.gov/regulations/laws/federal/,
including any personal information
provided. Paper copies of public comments
may be requested from the Public
Information Center by telephone at 1-877—
275-3342 or 1-703-562-2200.

FOR FURTHER INFORMATION CONTACT:
Martha L. Ellett, Legal Division, (202)

898—6765; Mark Mellon, Legal Division,
(202) 898-3884; Jennifer Maree, Legal
Division, (202) 898—6543; Deborah S.
Calvert, Division of Risk Management
Supervision, (703) 254—0976.
SUPPLEMENTARY INFORMATION:

I. Background

The Dodd-Frank Act

The Dodd-Frank Act? provided for a
substantial reorganization of the
regulation of State and Federal savings
associations and their holding
companies. Beginning July 21, 2011, the
transfer date established by section 311
of the Dodd-Frank Act, codified at 12
U.S.C. 5411, (“Transfer Date”’), the
powers, duties, and functions formerly
performed by the OTS were respectively
divided among the FDIC, as to State
savings associations, the Office of the
Comptroller of the Currency (“OCC”), as
to Federal savings associations, and the
Board of Governors of the Federal
Reserve System (“FRB”), as to savings
and loan holding companies. Section
316(b) of the Dodd-Frank Act, codified
at 12 U.S.C. 5414(b), provides the
manner of treatment for all orders,
resolutions, determinations, regulations,
and advisory materials that had been
issued, made, prescribed, or allowed to
become effective by the OTS. The
section provides that if such materials
were in effect on the day before the
Transfer Date, they continue to be in
effect and are enforceable by or against
the appropriate successor agency until
they are modified, terminated, set aside,
or superseded in accordance with
applicable law by such successor
agency, by any court of competent
jurisdiction, or by operation of law.

Section 316(c) of the Dodd-Frank Act,
codified at 12 U.S.C. 5414(c), further
directed the FDIC and the OCC to
consult with one another and to publish
a list of the continued OTS regulations
which would be enforced by the FDIC
and the OCC, respectively. On June 14,
2011, the FDIC’s Board of Directors
approved a “List of OTS Regulations to
be Enforced by the OCC and the FDIC
Pursuant to the Dodd-Frank Wall Street
Reform and Consumer Protection Act.”
This list was published by the FDIC and
the OCC as a Joint Notice in the Federal
Register on July 6, 2011.2

Although section 312(b)(2)(B)(i)(II) of
the Dodd-Frank Act, codified at 12
U.S.C. 5412(b)(2)(B)(i)(II), granted the
OCC rulemaking authority relating to
both State and Federal savings
associations, nothing in the Dodd-Frank

1Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 124 Stat. 1376
(2010) (codified at 12 U.S.C. 5301 et seq.).

276 FR 39247 (July 6, 2011).
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Act affected the FDIC’s existing
authority to issue regulations under the
Federal Deposit Insurance Act (“FDI
Act”’) and other laws as the “appropriate
Federal banking agency” or under
similar statutory terminology. Section
312(c) of the Dodd-Frank Act amended
the definition of “appropriate Federal
banking agency” contained in section
3(q) of the FDI Act, 12 U.S.C. 1813(q),
to add State savings associations to the
list of entities for which the FDIC is
designated as the “appropriate Federal
banking agency.” As a result, when the
FDIC acts as the designated
“appropriate Federal banking agency,”
or under similar terminology, for State
savings associations, as it does here, the
FDIC is authorized to issue, modify and
rescind regulations involving such
associations, as well as for State
nonmember banks and insured branches
of foreign banks.

As noted, on June 14, 2011, pursuant
to this authority, the FDIC’s Board of
Directors reissued and redesignated
certain transferring regulations of the
former OTS. These transferred OTS
regulations were published as new FDIC
regulations in the Federal Register on
August 5, 2011.3 When it republished
the transferred OTS regulations as new
FDIC regulations, the FDIC specifically
noted that its staff would evaluate the
transferred OTS rules and might later
recommend incorporating the
transferred OTS regulations into other
FDIC rules, amending them, or
rescinding them, as appropriate.

One of the OTS rules transferred to
the FDIC governed management official
interlocks. The OTS rule, formerly
found at 12 CFR part 563f (“‘part 563f”),
was transferred to the FDIC with only
minor, nonsubstantive changes and is
now found in the FDIC’s rules at part
390, subpart V, entitled “Management
Official Interlocks.” Before the transfer
of the OTS rules and continuing today,
the FDIC’s rule contained in part 348,
also entitled ““Management Official
Interlocks,” prohibits a management
official from serving two nonaffiliated
depository organizations in situations
where the management interlock likely
would have an anticompetitive effect.
After careful review and comparison of
part 390, subpart V and part 348, the
FDIC proposes to rescind part 390,
subpart V, because, as discussed below,
it is substantively redundant to existing
part 348. Simultaneously we propose to
make technical conforming edits to our
existing rule and add an exemption to
part 348 applicable to State savings
associations which have issued stock in
connection with a qualified stock

376 FR 47652 (Aug. 5, 2011).

issuance pursuant to section 10(q) of
HOLA .4

FDIC’s Existing 12 CFR Part 348 and
Former OTS’s Part 563f (Transferred, In
Part, to FDIC’s Part 390, Subpart V)

The Depository Institution
Management Interlocks Act (“Interlocks
Act”’)® was enacted as Title II of the
Financial Institutions Regulatory and
Interest Rate Control Act of 1978.6 The
Interlocks Act generally prohibits bank
management officials from serving
simultaneously with two unaffiliated
depository institutions or their holding

companies (‘“depository organizations”).

The purpose of the Interlocks Act and
the rules governing management
interlocks generally is to foster
competition between unaffiliated
institutions. Thus, the Interlocks Act
seeks to prohibit interlocks that could
enable two institutions to engage in
anticompetitive behavior. The scope of
the prohibition depends on the size and
location of the organizations involved.
For example, the Interlocks Act
prohibits interlocks between
unaffiliated depository organizations,
regardless of size, if each organization
has an office in the same community
(the “community prohibition™).
Interlocks are also prohibited between
unaffiliated depository organizations if
each organization has total assets of $50
million or more and has an office in the
same relevant metropolitan statistical
area (“RMSA”) (the “RMSA
prohibition”). The Interlocks Act also
prohibits interlocks between
unaffiliated depository organizations,
regardless of location, if each
organization has total assets exceeding
specified thresholds (the “major assets
prohibition”).

On July 19, 1979, the FDIC, the OTS,”
the OCC, and the FRB (collectively, the
“Federal banking agencies”), published
a joint final rule to implement the
statutory mandates of the Interlocks
Act.® On August 2, 1996, in order to
comply with the mandate of section
303(a) of the Riegle Community
Development and Regulatory
Improvement Act of 1994 (‘““CDRI
Act”),? the Federal banking agencies
published a joint final rule 10 to

4Home Owners’ Loan Act, Public Law 101-73;
§301, 103 Stat. 277, (1989) (codified at 12 U.S.C.
1461 et seq.)

512 U.S.C. 3201 et seq.

6 Public Law 95-630, 92 Stat. 3665 (Nov. 10,
1978).

7 The joint rulemaking included the Federal
Home Loan Bank Board, the OTS’s predecessor
agency.

844 FR 42152 (July 19, 1979).

912 U.S.C. 4803(a).

1061 FR 40293 (Aug. 2, 1996).

implement revisions to the Management
Official Interlocks regulations.

Section 303(a) of the CDRI Act,
requires the Federal banking agencies to
conduct a systematic review of their
regulations and written policies in order
to streamline and modify them to
improve efficiency, reduce unnecessary
costs, and eliminate constraints on
credit availability.1? Section 303(a) also
instructs the Federal banking agencies
to remove inconsistencies and
outmoded and duplicative
requirements.12 Finally, section 303(a)
requires the Federal banking agencies to
consult and coordinate with one another
“to make uniform all regulations and
guidelines implementing common
statutory or supervisory policies.” 13
Pursuant to the CDRI’s mandate, the
Federal banking agencies consulted and
coordinated with respect to this
rulemaking and on an interagency basis
jointly issued rules that are
substantively similar with regard to
management official interlocks.14
Accordingly, the portion of the OTS
regulations that applied to State savings
associations and their affiliates,
originally codified at 12 CFR part 563f
and subsequently transferred to FDIC’s
part 390, subpart V, is substantively
similar to the current FDIC regulations
in part 348, with the following
exceptions. Specifically, part 348 of the
FDIC regulations applies to management
officials of insured nonmember banks
and their affiliates,15 while part 390,
subpart V applies to management
officials of State savings associations
and their affiliates.16 part 390, subpart V
also contains an exception from the
prohibition against management
interlocks that is not included in part
348. This exception, found in
390.403(i), allows a State savings
association that has issued stock in
connection with a qualified stock
issuance pursuant to section 10(q) of
HOLA to be exempt from the
prohibition against management
interlocks.1” By amending part 348 and
rescinding part 390, subpart V, the FDIC
will streamline its regulations and
reduce redundancy.

1112 U.S.C. 4308(a)(1)(A).
1212 U.S.C. 4308(a)(1)(B).
1312 U.S.C. 4308(a)(3).
1461 FR 40293 (Aug. 2, 1996).

1512 CFR 348.1.

1612 CFR 390.400.

17 The Interlocks Act contains an additional
exemption for interlocks as a result of an emergency
acquisition of a savings association authorized in
accordance with section 13(k) of the Federal
Deposit Insurance Act (12 U.S.C. 1823(k)) if the
FDIC has given its approval to the interlock. The
FDIC will continue to list this additional exemption
in its management interlocks regulation in part 348.
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Although the former OTS rule part
563f applies to management officials of
savings and loan holding companies,
the FDIC does not supervise savings and
loan holding companies for purposes of
this rule. Section 312 of the Dodd-Frank
Act 18 divides and transfers the
functions of the former OTS to the FDIC,
OCC, and FRB by amending section
1813(q) of the FDI Act. Specifically,
section 312 transfers the former OTS’s
power to regulate State savings
associations to the FDIC, while it
transfers the power to regulate savings
and loan holding companies to the
FRB.19 As a result, whereas the former
OTS part 563f applied to savings
associations and their affiliates as well
as to savings and loan holding
companies,29 upon transfer of part 563f
to FDIC’s Part 390, subpart V, only the
authority over State savings associations
and their affiliates was transferred to the
FDIC for purposes of this rule.2® The
FRB currently has jurisdiction over the
regulation and supervision of
management official interlocks as it
applies to savings and loan holding
companies.??

After careful comparison of the FDIC’s
part 348 with the transferred OTS rule
in part 390, subpart V, the FDIC has
concluded that, with the exception of
the scope of the two sections and the
newly created section 348.4(j) that
carries over the qualified stock issuance
exemption from the former OTS rule,
the transferred OTS rules governing
management official interlocks are
substantively redundant. Therefore,
based on the foregoing, the FDIC
proposes to rescind and remove from
the Code of Federal Regulations the
rules located at 12 CFR part 390, subpart
V; to make minor conforming changes to
part 348 to incorporate State savings
associations; and to insert the OTS’s
exemption for State savings associations
which have issued stock in connection
with a qualified stock issuance pursuant
to section 10(q) of HOLA located in
section 390.403(i) into a newly created
section 348.4(j) in the FDIC’s rule. If the
proposal is adopted in final form, all
IDIs regulated by the FDIC—including
State savings associations—will be
regulated in a uniform manner.

II. The Proposal

Regarding the functions of the former
OTS that were transferred to the FDIC,
section 316(b)(3) of the Dodd-Frank Act,

18 Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 124 Stat. 1376
(2010) (codified at 12 U.S.C. 5412 et seq.).

1912 U.S.C. 5412.

2012 CFR 563f.

2112 CFR 390.400.

2212 CFR 212.1.

12 U.S.C. 5414(b)(3), in pertinent part,
provides that the former OTS
regulations will be enforceable by the
FDIC until they are modified,
terminated, set aside, or superseded in
accordance with applicable law. After
reviewing the rules currently found in
part 390, subpart V, the FDIC, as the
appropriate Federal banking agency for
State savings associations, proposes to
rescind part 390, subpart V in its
entirety.

The FDIC also proposes to modify the
scope of part 348, section 348.1(c), to
apply to “management officials of FDIC-
supervised institutions and their
affiliates” to conform to and reflect the
scope of the FDIC’s current supervisory
responsibilities as the appropriate
Federal banking agency. The FDIC also
proposes to add two new definitions
into section 348.2. A newly created
subsection (i) would define an “FDIC-
supervised institution” as “either an
insured nonmember bank or a State
savings association.” A newly created
subsection (p) would define “State
savings association” as having ‘“‘the
same meaning as in section 3(b)(3) of
the Federal Deposit Insurance Act, 12
U.S.C. 1813(b)(3).” The FDIC would also
make conforming amendments
throughout the regulation to reflect the
new scope of the regulation. These
amendments would conform to and
reflect the scope of the FDIC’s current
supervisory responsibilities as the
appropriate Federal banking agency.

Finally, the proposal would insert an
exemption from part 390, subpart V,
section 390.403(i), into a newly created
subsection (j) of section 348.4. The
exemption allows certain interlocking
relationships for any State savings
association which has issued stock in
connection with a qualified stock
issuance pursuant to section 10(q) of
HOLA. Because the Interlocks Act
provides for this statutory
requirement,23 the qualified stock
issuance exemption in section
390.403(i) must carry forward to the
FDIC’s rule in part 348.

If the proposal is finalized, oversight
of management official interlocks in part
348 would apply to all FDIC-supervised
institutions, including State savings
associations and their affiliates, and part
390, subpart V would be removed
because it is largely duplicative of those
rules found in part 348. Rescinding part
390, subpart V will serve to streamline
the FDIC’s rules and eliminate
unnecessary regulations.

2312 U.S.C. 3204(9).

III. Request for Comments

The FDIC invites comments on all
aspects of this proposed rulemaking,
and specifically requests comments on
the following:

(1) Are there any specific provisions
of part 348 that are outdated or obsolete,
or are behind industry standards? If so,
please describe and recommend
alternate disclosure and reporting
methodology.

(2) Are the provisions of proposed
part 348 sufficient to provide adequate
disclosure and reporting of CRA-related
agreements? Are the provisions of
proposed part 348 overly burdensome?
Please substantiate your answer.

(3) What impacts, positive or negative,
can you foresee in the FDIC’s proposal
to rescind part 390, subpart V?

Written comments must be received
by the FDIC no later than September 19,
2014.

IV. Regulatory Analysis and Procedure

A. The Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act
(“PRA”) of 1995, 44 U.S.C. 3501-3521,
the FDIC may not conduct or sponsor,
and the respondent is not required to
respond to, an information collection
unless it displays a currently valid
Office of Management and Budget
(“OMB”’) control number.

The Proposed Rule would rescind and
remove from FDIC regulations part 390,
subpart V. This rule was transferred
with only nominal changes to the FDIC
from the OTS when the OTS was
abolished by Title III of the Dodd-Frank
Act. Part 390, subpart V is largely
redundant of the FDIC’s existing part
348 regarding disclosure and reporting
of CRA-related agreements. The
information collection contained in part
348 is cleared by OMB under the FDIC’s
“Management Official Interlocks”
information collection (OMB No. 3064—
0118). The FDIC reviewed its burden
estimate for the collection at the time it
assumed responsibility for supervision
of State savings associations transferred
from the OTS and obtained OMB
approval to adjust the burden estimates
as necessary.

This Proposed Rule will not modify
the FDIC’s existing collection and does
not involve any new collections of
information pursuant to the PRA.

Finally, the Proposed Rule would
amend part 348 to include State savings
associations and their affiliates and
would amend section 348.2 to define
““State savings association.” These
measures clarify that State savings
associations and their affiliates, as well
as insured nonmember banks and their
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affiliates are subject to part 348. The
Proposed Rule would also insert the
qualified stock issuance exemption in
section 390.403(i) into a newly created
subsection (j) of section 348.4. These
provisions of the Proposed Rule will not
involve any new collection of
information under the PRA or impact
current burden estimates. Based on the
foregoing, no information collection
request has been submitted to the OMB
for review.

B. The Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”),24 requires that, in connection
with a notice of proposed rulemaking,
an agency prepare and make available
for public comment an initial regulatory
flexibility analysis that describes the
impact of the proposed rule on small
entities (defined in regulations
promulgated by the Small Business
Administration to include banking
organizations with total assets of less
than or equal to $500 million).25
However, a regulatory flexibility
analysis is not required if the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities,
and publishes its certification and a
short explanatory statement in the
Federal Register together with the rule.
For the reasons provided below, the
FDIC certifies that the Proposed Rule, if
adopted in final form, would not have
a significant economic impact on a
substantial number of small entities.
Accordingly, a regulatory flexibility
analysis is not required.

As discussed in this notice of
proposed rulemaking, part 390, subpart
V was transferred from OTS’s part 563f,
which governed management official
interlocks. OTS’s part 563f had been in
effect since 1979, and all savings
associations were required to comply
with it. Because it is duplicative of
existing part 348 of the FDIC’s rules, the
FDIC proposes rescinding and removing
part 390, subpart V. As a result, all
FDIC-supervised institutions—including
State savings associations and their
affiliates—would be required to comply
with part 348. Because all State savings
associations and their affiliates have
been required to comply with
substantially similar management
official interlocks rules since 1979,
today’s Proposed Rule would have no
significant economic impact on any
State savings association.

245 U.S.C. 601 et seq.
2578 FR 37409, 37411 (June 20, 2013).

C. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, codified at 12 U.S.C. 4809,
requires each Federal banking agency to
use plain language in all of its proposed
and final rules published after January
1, 2000. The FDIC invites comments on
whether the Proposed Rule is clearly
stated and effectively organized, and
how the FDIC might make it easier to
understand. For example:

e Has the FDIC organized the material
to suit your needs? If not, how could it
present the rule more clearly?

¢ Have we clearly stated the
requirements of the rule? If not, how
could the rule be more clearly stated?

¢ Does the rule contain technical
jargon that is not clear? If so, which
language requires clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand? If so, what
changes would make the regulation
easier to understand?

e What else could we do to make the
regulation easier to understand?

D. The Economic Growth and
Regulatory Paperwork Reduction Act

Under section 2222 of the Economic
Growth and Regulatory Paperwork
Reduction Act of 1996 (“EGRPRA”), the
FDIC is required to review all of its
regulations, at least once every 10 years,
in order to identify any outdated or
otherwise unnecessary regulations
imposed on insured institutions.26 The
FDIC completed the last comprehensive
review of its regulations under EGRPRA
in 2006 and is commencing the next
decennial review. The action taken on
this rule will be included as part of the
EGRPRA review that is currently in
progress. As part of that review, the
FDIC invites comments concerning
whether the Proposed Rule would
impose any outdated or unnecessary
regulatory requirements on insured
depository institutions. If you provide
such comments, please be specific and
provide alternatives whenever
appropriate.

List of Subjects
12 CFR Part 348

Banks, banking; management official
interlocks; savings associations.

12 CFR Part 390, Subpart V
Management Official Interlocks.
Authority and Issuance

For the reasons stated in the
preamble, the Board of Directors of the

26 Public Law 104-208, 110 Stat. 3009 (Sept. 30,

1996).

Federal Deposit Insurance Corporation
proposes to amend part 348 of title 12
of the Code of Federal Regulations and
amend part 390, of title 12 of the Code
of Federal Regulations by removing
subpart V as set forth below:

m 1. Revise part 348 to read as follows:

PART 348—MANAGEMENT OFFICIAL
INTERLOCKS

§348.1 Purpose and scope of this part.

(a) Authority. This part is issued
under the provisions of the Depository
Institution Management Interlocks Act
(Interlocks Act) (12 U.S.C. 3201 et seq.),
as amended.

(b) Purpose. The purpose of the
Interlocks Act and this part is to foster
competition by generally prohibiting a
management official from serving two
nonaffiliated depository organizations
in situations where the management
interlock likely would have an
anticompetitive effect.

(c) Scope. This part applies to
management officials of FDIC-
supervised institutions and their
affiliates.

§348.2 Other definitions and rules of
construction used in this part.

For purposes of this part, the
following definitions apply:

(a) Affiliate. (1) The term affiliate has
the meaning given in section 202 of the
Interlocks Act (12 U.S.C. 3201). For
purposes of section 202, shares held by
an individual include shares held by
members of his or her immediate family.
“Immediate family”” means spouse,
mother, father, child, grandchild, sister,
brother or any of their spouses, whether
or not any of their shares are held in
trust.

(2) For purposes of section 202(3)(B)
of the Interlocks Act (12 U.S.C.
3201(3)(B)), an affiliate relationship
involving an FDIC-supervised
institution based on common ownership
does not exist if the FDIC determines,
after giving the affected persons the
opportunity to respond, that the
asserted affiliation was established in
order to avoid the prohibitions of the
Interlocks Act and does not represent a
true commonality of interest between
the depository organizations. In making
this determination, the FDIC considers,
among other things, whether a person,
including members of his or her
immediate family whose shares are
necessary to constitute the group, owns
a nominal percentage of the shares of
one of the organizations and the
percentage is substantially
disproportionate to that person’s
ownership of shares in the other
organization.
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(b) Area median income means:

(1) The median family income for the
metropolitan statistical area (MSA), ifa
depository organization is located in an
MSA; or

(2) The statewide nonmetropolitan
median family income, if a depository
organization is located outside an MSA.

(c) Community means a city, town, or
village, and contiguous or adjacent
cities, towns, or villages.

(d) Contiguous or adjacent cities,
towns, or villages means cities, towns,
or villages whose borders touch each
other or whose borders are within 10
road miles of each other at their closest
points. The property line of an office
located in an unincorporated city, town,
or village is the boundary line of that
city, town, or village for the purpose of
this definition.

(e) Depository holding company
means a bank holding company or a
savings and loan holding company (as
more fully defined in section 202 of the
Interlocks Act (12 U.S.C. 3201)) having
its principal office located in the United
States.

(f) Depository institution means a
commercial bank (including a private
bank), a savings bank, a trust company,
a savings and loan association, a
building and loan association, a
homestead association, a cooperative
bank, an industrial bank, or a credit
union, chartered under the laws of the
United States and having a principal
office located in the United States.
Additionally, a United States office,
including a branch or agency, of a
foreign commercial bank is a depository
institution.

(g) Depository institution affiliate
means a depository institution that is an
affiliate of a depository organization.

(h) Depository organization means a
depository institution or a depository
holding company.

(i) FDIC-supervised institution means
either an insured state nonmember bank
or a State savings association.

(j) Low- and moderate-income areas
means census tracts (or, if an area is not
in a census tract, block numbering areas
delineated by the United States Bureau
of the Census) where the median family
income is less than 100 percent of the
area median income.

(k) Management official. (1) The term
management official means:

(i) A director;

(ii) An advisory or honorary director
of a depository institution with total
assets of $100 million or more;

(iii) A senior executive officer as that
term is defined in 12 CFR 303.101(b).

(iv) A branch manager;

(v) A trustee of a depository
organization under the control of
trustees; and

(vi) Any person who has a
representative or nominee serving in
any of the capacities in this paragraph
()(1).

(2) The term management official
does not include:

(i) A person whose management
functions relate exclusively to the
business of retail merchandising or
manufacturing;

(ii) A person whose management
functions relate principally to the
business outside the United States of a
foreign commercial bank; or

(iii) A person described in the
provisos of section 202(4) of the
Interlocks Act (12 U.S.C. 3201(4))
(referring to an officer of a State-
chartered savings bank, cooperative
bank, or trust company that neither
makes real estate mortgage loans nor
accepts savings).

(1) Office means a principal or branch
office of a depository institution located
in the United States. Office does not
include a representative office of a
foreign commercial bank, an electronic
terminal, or a loan production office.

(m) Person means a natural person,
corporation, or other business entity.

(n) Relevant metropolitan statistical
area (RMSA) means an MSA, a primary
MSA, or a consolidated MSA that is not
comprised of designated Primary MSAs
to the extent that these terms are
defined and applied by the Office of
Management and Budget.

(o) Representative or nominee means
a natural person who serves as a
management official and has an
obligation to act on behalf of another
person with respect to management
responsibilities. The FDIC will find that
a person has an obligation to act on
behalf of another person only if the first
person has an agreement, express or
implied, to act on behalf of the second
person with respect to management
responsibilities. The FDIC will
determine, after giving the affected
persons an opportunity to respond,
whether a person is a representative or
nominee.

(p) State savings association has the
same meaning as in section (3)(b)(3) of
the Federal Deposit Insurance Act, 12
U.S.C. 1813(b)(3).

(q) Total assets. (1) The term total
assets includes assets measured on a
consolidated basis and reported in the
most recent fiscal year-end Consolidated
Report of Condition and Income.

(2) The term total assets does not
include:

(i) Assets of a diversified savings and
loan holding company as defined by
section 10(a)(1)(F) of the Home Owners’
Loan Act (12 U.S.C. 1467a(a)(1)(F))

other than the assets of its depository
institution affiliate;

(ii) Assets of a bank holding company
that are exempt from the prohibitions of
section 4 of the Bank Holding Company
Act of 1956 pursuant to an order issued
under section 4(d) of that Act (12 U.S.C.
1843(d)) other than the assets of its
depository institution affiliate; or

(iii) Assets of offices of a foreign
commercial bank other than the assets
of its United States branch or agency.

(r) United States means the United
States of America, any State or territory
of the United States of America, the
District of Columbia, Puerto Rico,
Guam, American Samoa, and the Virgin
Islands.

§348.3 Prohibitions.

(a) Community. A management
official of a depository organization may
not serve at the same time as a
management official of an unaffiliated
depository organization if the
depository organizations in question (or
a depository institution affiliate thereof)
have offices in the same community.

(b) RMSA. A management official of
a depository organization may not serve
at the same time as a management
official of an unaffiliated depository
organization if the depository
organizations in question (or a
depository institution affiliate thereof)
have offices in the same RMSA and each
depository organization has total assets
of $50 million or more.

(c) Major assets. A management
official of a depository organization
with total assets exceeding $2.5 billion
(or any affiliate of such an organization)
may not serve at the same time as a
management official of an unaffiliated
depository organization with total assets
exceeding $1.5 billion (or any affiliate of
such an organization), regardless of the
location of the two depository
organizations. The FDIC will adjust
these thresholds, as necessary, based on
the year-to-year change in the average of
the Consumer Price Index for the Urban
Wage Earners and Clerical Workers, not
seasonally adjusted, with rounding to
the nearest $100 million. The FDIC will
announce the revised thresholds by
publishing a final rule without notice
and comment in the Federal Register.

§348.4 Interlocking relationships
permitted by statute.

The prohibitions of § 348.3 do not
apply in the case of any one or more of
the following organizations or to a
subsidiary thereof:

(a) A depository organization that has
been placed formally in liquidation, or
which is in the hands of a receiver,
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conservator, or other official exercising
a similar function;

(b) A corporation operating under
section 25 or section 25A of the Federal
Reserve Act (12 U.S.C. 601 et seq. and
12 U.S.C. 611 et seq., respectively) (Edge
Corporations and Agreement
Corporations);

(c) A credit union being served by a
management official of another credit
union;

(d) A depository organization that
does not do business within the United
States except as an incident to its
activities outside the United States;

(e) A State-chartered savings and loan
guaranty corporation;

(f) A Federal Home Loan bank or any
other bank organized solely to serve
depository institutions (a bankers’ bank)
or solely for the purpose of providing
securities clearing services and services
related thereto for depository
institutions and securities companies;

(g) A depository organization that is
closed or is in danger of closing as
determined by the appropriate Federal
depository institutions regulatory
agency and is acquired by another
depository organization. This exemption
lasts for five years, beginning on the
date the depository organization is
acquired;

(h) A savings association whose
acquisition has been authorized on an
emergency basis in accordance with
section 13(k) of the Federal Deposit
Insurance Act (12 U.S.C. 1823(k)) with
resulting dual service by a management
official that would otherwise be
prohibited under the Interlocks Act
which may continue for up to 10 years
from the date of the acquisition
provided that the FDIC has given its
approval for the continuation of such
service;

(i)(1) A diversified savings and loan
holding company (as defined in section
10(a)(1)(F) of the Home Owners’ Loan
Act (12 U.S.C. 1467a(a)(1)(F))) with
respect to the service of a director of
such company who is also a director of
an unaffiliated depository organization
if:

(i) Both the diversified savings and
loan holding company and the
unaffiliated depository organization
notify their appropriate Federal
depository institutions regulatory
agency at least 60 days before the dual
service is proposed to begin; and

(ii) The appropriate regulatory agency
does not disapprove the dual service
before the end of the 60—day period.

(2) The FDIC may disapprove a notice
of proposed service if it finds that:

(i) The service cannot be structured or
limited so as to preclude an

anticompetitive effect in financial
services in any part of the United States;

(ii) The service would lead to
substantial conflicts of interest or unsafe
or unsound practices; or

(iii) The notificant failed to furnish all
the information required by the FDIC.

(3) The FDIC may require that any
interlock permitted under this
paragraph (h) be terminated if a change
in circumstances occurs with respect to
one of the interlocked depository
organizations that would have provided
a basis for disapproval of the interlock
during the notice period; and

(j) Any FDIC-supervised institution
which is a State savings association that
has issued stock in connection with a
qualified stock issuance pursuant to
section 10(q) of the Home Owners’ Loan
Act, except that this paragraph (j) shall
apply only with regard to service as a
single management official of such State
savings association or any subsidiary of
such State savings association by a
single management official of a savings
and loan holding company which
purchased the stock issued in
connection with such qualified stock
issuance, and shall apply only when the
FDIC has determined that such service
is consistent with the purposes of the
Interlocks Act and the Home Owners’
Loan Act.

§348.5 Small market share exemption.

(a) Exemption. A management
interlock that is prohibited by § 348.3 is
permissible, if:

(1) The interlock is not prohibited by
§348.3(c); and

(2) The depository organizations (and
their depository institution affiliates)
hold, in the aggregate, no more than 20
percent of the deposits in each RMSA or
community in which both depository
organizations (or their depository
institution affiliates) have offices. The
amount of deposits shall be determined
by reference to the most recent annual
Summary of Deposits published by the
FDIC for the RMSA or community.

(b) Confirmation and records. Each
depository organization must maintain
records sufficient to support its
determination of eligibility for the
exemption under paragraph (a) of this
section, and must reconfirm that
determination on an annual basis.

§348.6 General exemption.

(a) Exemption. The FDIC may by
agency order exempt an interlock from
the prohibitions in § 348.3 if the FDIC
finds that the interlock would not result
in a monopoly or substantial lessening
of competition and would not present
safety and soundness concerns.

(b) Presumptions. In reviewing an
application for an exemption under this
section, the FDIC will apply a rebuttable
presumption that an interlock will not
result in a monopoly or substantial
lessening of competition if the
depository organization seeking to add a
management official:

(1) Primarily serves low- and
moderate-income areas;

(2) Is controlled or managed by
persons who are members of a minority
group, or women;

(3) Is a depository institution that has
been chartered for less than two years;
or

(4) Is deemed to be in “troubled
condition” as defined in § 303.101(c).

(c) Duration. Unless a shorter
expiration period is provided in the
FDIC approval, an exemption permitted
by paragraph (a) of this section may
continue so long as it does not result in
a monopoly or substantial lessening of
competition, or is unsafe or unsound. If
the FDIC grants an interlock exemption
in reliance upon a presumption under
paragraph (b) of this section, the
interlock may continue for three years,
unless otherwise provided by the FDIC
in writing.

(d) Procedures. Procedures for
applying for an exemption under this
section are set forth in 12 CFR 303.249.

§348.7 Change in circumstances.

(a) Termination. A management
official shall terminate his or her service
or apply for an exemption if a change
in circumstances causes the service to
become prohibited. A change in
circumstances may include an increase
in asset size of an organization, a change
in the delineation of the RMSA or
community, the establishment of an
office, an increase in the aggregate
deposits of the depository organization,
or an acquisition, merger, consolidation,
or reorganization of the ownership
structure of a depository organization
that causes a previously permissible
interlock to become prohibited.

(b) Transition period. A management
official described in paragraph (a) of this
section may continue to serve the FDIC-
supervised institution involved in the
interlock for 15 months following the
date of the change in circumstances.
The FDIC may shorten this period under
appropriate circumstances.

§348.8 Enforcement.

Except as provided in this section, the
FDIC administers and enforces the
Interlocks Act with respect to FDIC-
supervised institutions and their
affiliates and may refer any case of a
prohibited interlocking relationship
involving these entities to the Attorney
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General of the United States to enforce
compliance with the Interlocks Act and
this part. If an affiliate of an FDIC-
supervised institution is subject to the
primary regulation of another federal
depository organization supervisory
agency, then the FDIC does not
administer and enforce the Interlocks
Act with respect to that affiliate.

PART 390—REGULATIONS
TRANSFERRED FROM THE OFFICE OF
THRIFT SUPERVISION

Subpart V —Management Official
Interlocks

m 2. The authority citation for part 390
is revised to read as follows:

Authority: 12 U.S.C. 1819.

Subpart A also issued under 12 U.S.C.
1820.

Subpart B also issued under 12 U.S.C.
1818.

Subpart C also issued under 5 U.S.C. 504;
554-557; 12 U.S.C. 1464; 1467; 1468; 1817;
1818; 1820; 1829; 3349, 4717; 15 U.S.C. 78I;
780-5; 78u—2; 28 U.S.C. 2461 note; 31 U.S.C.
5321; 42 U.S.C. 4012a.

Subpart D also issued under 12 U.S.C.
1817; 1818; 1820; 15 U.S.C. 781

Subpart E also issued under 12 U.S.C.
1813; 1831m; 15 U.S.C. 78.

Subpart F also issued under 5 U.S.C. 552;
559; 12 U.S.C. 2901 et seq.

Subpart G also issued under 12 U.S.C. 2810
et seq., 2901 et seq.; 15 U.S.C. 1691; 42 U.S.C.
1981, 1982, 3601-3619.

Subpart I also issued under 12 U.S.C.
1831x.

Subpart J also issued under 12 U.S.C.
1831p-1.

Subpart K also issued under 12 U.S.C.
1817; 1818; 15 U.S.C. 78c; 78l.

Subpart L also issued under 12 U.S.C.
1831p-1.

Subpart M also issued under 12 U.S.C.
1818.

Subpart N also issued under 12 U.S.C.
1821.

Subpart O also issued under 12 U.S.C.
1828.

Subpart P also issued under 12 U.S.C.
1470; 1831e; 1831n; 1831p—1; 3339.

Subpart Q also issued under 12 U.S.C.
1462; 1462a; 1463; 1464.

Subpart R also issued under 12 U.S.C.
1463; 1464; 1831m; 1831n; 1831p-1.

Subpart S also issued under 12 U.S.C.
1462; 1462a; 1463; 1464; 1468a; 1817; 1820;
1828; 1831e; 18310; 1831p—1; 1881-1884;
3207; 3339; 15 U.S.C. 78b; 781; 78m; 78n;
78p; 78q; 78w; 31 U.S.C. 5318; 42 U.S.C.
4106.

Subpart T also issued under 12 U.S.C.
1462a; 1463; 1464; 15 U.S.C. 78c; 781; 78m;
78n; 78w.

Subpart U also issued under 12 U.S.C.
1462a; 1463; 1464; 15 U.S.C. 78c; 781; 78m;
78n; 78p; 78w; 78d—1; 7241; 7242; 7243;
7244; 7261; 7264; 7265.

Subpart W also issued under 12 U.S.C.
1462a; 1463; 1464; 15 U.S.C. 78c; 781; 78m;
78n; 78p; 78w.

Subpart X also issued under 12 U.S.C.
1462; 1462a; 1463; 1464; 1828; 3331 et seq.

Subpart Y also issued under 12 U.S.C.
18310.

Subpart Z also issued under 12 U.S.C.
1462; 1462a; 1463; 1464; 1828 (note).
m Remove from the authority citation for
part 390, the sentence “Subpart V also
issued under 12 U.S.C. 3201-3208.”
m 3. Subpart V—[Removed and
reserved]
®m Remove and reserve Subpart V
consisting of §§ 390.400 through
390.408.

Dated at Washington, DC, this 15th day of

July 2014.
By order of the Board of Directors.

Federal Deposit Insurance Corporation.

Robert E. Feldman,

Executive Secretary.

[FR Doc. 2014-16976 Filed 7—-18-14; 8:45 a.m.]
BILLING CODE 6714-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 390
RIN 3064-AE19

Transferred OTS Regulations
Regarding Electronic Operations

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Notice of proposed rulemaking.

SUMMARY: In this notice of proposed
rulemaking, the Federal Deposit
Insurance Corporation (“FDIC”)
proposes to rescind and remove
regarding electronic operations which
were transferred to the FDIC from the
Office of Thrift Supervision (“OTS”) on
July 21, 2011, in connection with the
implementation of applicable provisions
of Title I1I of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(“Dodd-Frank Act”). There is no
corresponding FDIC Electronic
Operations rule and the rule is deemed
obsolete and unnecessary. Therefore,
the FDIC proposes to rescind and
remove the regulations.

DATES: Comments must be received on
or before September 19, 2014.
ADDRESSES: You may submit comments
by any of the following methods:

e FDIC Web site: http://www.fdic.gov/
regulations/laws/federal/. Follow
instructions for submitting comments
on the agency Web site.

e FDIC Email: Comments@fdic.gov.
Include RIN 3064—-AE19 on the subject
line of the message.

e FDIC Mail: Robert E. Feldman,
Executive Secretary, Attention:
Comments, Federal Deposit Insurance

Corporation, 550 17th Street NW.,
Washington, DC 20429.

e Hand Delivery to FDIC: Comments
may be hand-delivered to the guard
station at the rear of the 550 17th Street
building (located on F Street) on
business days between 7 a.m. and 5 p.m.

Please include your name, affiliation,
address, email address, and telephone
number(s) in your comment. Where
appropriate, comments should include a
short Executive Summary consisting of
no more than five single-spaced pages.
All statements received, including
attachments and other supporting
materials, are part of the public record
and are subject to public disclosure.
You should submit only information
that you wish to make publicly
available.

Please note: All comments received will be
posted generally without change to http://
www.fdic.gov/regulations/laws/federal/,
including any personal information
provided. Paper copies of public comments
may be requested from the Public
Information Center by telephone at 1-877—
275-3342 or 1-703-562-2200.

FOR FURTHER INFORMATION CONTACT:
Frederick Coleman, Division of Risk
Management Supervision, (703) 254—
0452; Martha L. Ellett, Legal Division,
(202) 898-6765; Jennifer Maree, Legal
Division, (202) 898—6543.
SUPPLEMENTARY INFORMATION:

I. Background

The Dodd-Frank Act

Title IIT of the Dodd-Frank Act?
provided for a substantial reorganization
of the regulation of State and Federal
savings associations and their holding
companies. Beginning July 21, 2011, the
transfer date established by section 311
of the Dodd-Frank Act, codified at 12
U.S.C. 5411, the powers, duties, and
functions formerly performed by the
OTS were divided among the FDIC, as
to State savings associations, the Office
of the Comptroller of the Currency
(““OCC”), as to Federal savings
associations, and the Board of
Governors of the Federal Reserve
System (“FRB”), as to savings and loan
holding companies. Section 316(b) of
the Dodd-Frank Act, codified at 12
U.S.C. 5414(b), provides the manner of
treatment for all orders, resolutions,
determinations, regulations, and
advisory materials that had been issued,
made, prescribed, or allowed to become
effective by the OTS. The section
provides that if such materials were in
effect on the day before the transfer

1Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 124 Stat. 1376
(2010).
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date, they continue to be in effect and
are enforceable by or against the
appropriate successor agency until they
are modified, terminated, set aside, or
superseded in accordance with
applicable law by such successor
agency, by any court of competent
jurisdiction, or by operation of law.

Section 316(c) of the Dodd-Frank Act,
codified at 12 U.S.C. 5414(c), further
directed the FDIC and the OCC to
consult with one another and to publish
a list of the continued OTS regulations
which would be enforced by the FDIC
and the OCC, respectively. On June 14,
2011, the FDIC’s Board of Directors
approved a “List of OTS Regulations to
be Enforced by the OCC and the FDIC
Pursuant to the Dodd-Frank Wall Street
Reform and Consumer Protection Act.”
This list was published by the FDIC and
the OCC as a Joint Notice in the Federal
Register on July 6, 2011.2

Although section 312(b)(2)(B)(i)(II) of
the Dodd-Frank Act, codified at 12
U.S.C. 5412(b)(2)(B)(i)(II), granted the
OCC rulemaking authority relating to
both State and Federal savings
associations, nothing in the Dodd-Frank
Act affected the FDIC’s existing
authority to issue regulations under the
Federal Deposit Insurance Act (“FDI
Act”) and other laws as the “appropriate
Federal banking agency’’ or under
similar statutory terminology. Section
312(c) of the Dodd-Frank Act amended
the definition of “appropriate Federal
banking agency” contained in section
3(q) of the FDI Act, 12 U.S.C. 1813(q),
to add State savings associations to the
list of entities for which the FDIC is
designated as the “appropriate Federal
banking agency.” As a result, when the
FDIC acts as the designated
“appropriate Federal banking agency”
(or under similar terminology) for State
savings associations, as it does here, the
FDIC is authorized to issue, modify and
rescind regulations involving such
associations, as well as for State
nonmember banks and insured branches
of foreign banks.

As noted, on June 14, 2011, operating
pursuant to this authority, the FDIC’s
Board of Directors reissued and
redesignated certain transferring OTS
regulations. These transferred OTS
regulations were published as new FDIC
regulations in the Federal Register on
August 5, 2011.3 When it republished
the transferred OTS regulations as new
FDIC regulations, the FDIC specifically
noted that its staff would evaluate the
transferred OTS rules and might later
recommend incorporating the
transferred OTS regulations into other

276 FR 39247 (July 6, 2011).
376 FR 47652 (Aug. 5, 2011).

FDIC rules, amending them, or
rescinding them, as appropriate.

One of the OTS rules transferred to
the FDIC requires State savings
associations to notify the FDIC at least
30 days before establishing a
transactional Web site. The OTS rule,
formerly found at 12 CFR part 555,
subpart B (“part 555, subpart B”’), was
transferred to the FDIC with only
technical changes and is now found in
the FDIC’s rules at part 390, subpart L,
entitled “Electronic Operations.” The
FDIC has no such corresponding rule.
After careful review of part 390, subpart
L, the FDIC proposes to rescind part
390, subpart L, because, as discussed
below, it is obsolete, unnecessary, and
burdensome.

Former OTS Part 555, Subpart B
(Transferred to FDIC Part 390,
Subpart L)

On January 1, 1999, part 555, subpart
B became effective and was among the
regulations that were transferred to the
FDIC from the OTS on July 21, 2011,
pursuant to the Dodd-Frank Act. This
rule required savings associations to file
a written notice with the OTS at least 30
days before establishing a transactional
Web site. The OTS enacted the
Electronic Operations rule unilaterally.
Neither the FDIC, nor the Office of the
Comptroller of the Currency (“OCC”),*
nor the Board of Governors of the
Federal Reserve System (“FRB”) has a
regulatory notice requirement similar to
the Electronic Operations rule that
requires insured depository institutions
(“IDIs”) to notify the FDIC if they intend
to establish transactional Web sites.

In issuing its Electronic Operations
rule, the OTS sought to “monitor
adequately savings associations’
technological innovations and to assess
security, compliance, and privacy
risks.” ® The OTS reasoned that the
notice requirement would aid the
agency in assisting savings associations
“that are contemplating or already
conducting Internet operations to
identify and address the risks that
accompany such activities” and would
“help institutions avoid problems and
protect consumers.” ¢ At the time, the

4The OCC has an Electronic Activities rule that
“identifies the criteria that the OCC uses to
determine whether an electronic activity is
authorized as part of, or incidental to, the business
of banking under 12 U.S.C. 24 (Seventh) or other
statutory authority.” 12 CFR 7.5000. However, this
rule does not contain a prior notice requirement
before establishing a transactional Web site.

563 FR 65673, 65678 (Nov. 30, 1998).

663 FR 43327, 43328 (Aug. 13, 1998). The OTS
articulated concerns about “protecting the privacy
of individuals” and “other operational and
compliance risks presented by Internet banking”
and noted its intent to “increase its monitoring of

OTS concluded that a requirement that
each savings association must provide
advance notice to the OTS of the
association’s intent to establish a
transactional Web site would assist the
OTS in evaluating safety and soundness,
compliance, and other risks.

Significantly, the OTS noted that “[a]s
technologies mature and the industry
and OTS gain additional experience, the
OTS may revise the rule to no longer
require notice before establishing a
transactional Web site.” 7 In a 2001
review of its regulations regarding
electronic delivery of financial products
and services, the OTS suggested that a
goal of the Electronic Operations rule
was to impose a notice requirement in
lieu of specific operational standards as
the least burdensome way to regulate
savings associations. The OTS also
stated that it “designed its regulations to
help ensure that it would have sufficient
information to understand developing
technologies, to provide appropriate
guidance on these technologies, and to
supervise electronic operations
effectively.” 8

After careful consideration of the
former OTS’s general prior notice
requirement, the FDIC has reached the
same conclusion it has in the past,
particularly in light of continuing
advancements in electronic banking and
related technology. Specifically, the
FDIC concludes there is no supervisory
value in a requirement that an IDI give
prior notification to the FDIC about its
establishment of a transactional Web
site. Given the rapid evolution,
innovation and current state of
technological products and interfaces
with customers, the FDIC relies on
dynamic, in-depth supervisory means to
evaluate an IDI's information technology
(“IT”’) systems. Instead of a general
notice requirement for the establishment
of a transactional Web site, the FDIC has
developed and relies upon more useful
and ongoing sources of information to
evaluate the financial condition, risks
and regulatory compliance by FDIC-
supervised institutions. Prior
notification that an institution is
establishing a transactional Web site is
an outdated and unnecessary
requirement.

Currently, the FDIC receives
information about an IDI’s IT systems,
including its transactional Web sites,
from various examinations and other
sources of information that render a
general prior notice requirement such as
the former OTS rule for savings

Web sites for compliance with disclosure laws and
regulations.” Id.

763 FR 43327, 43329 (Aug. 13, 1998).

866 FR 31186, 31187 (June 11, 2001).
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associations, outdated and unnecessary
for the FDIC’s supervisory purposes of
risk management and compliance. For
example, the FDIC’s IT pre-examination
questionnaire to IDIs requires
information about the IDI’s
technological developments, including
whether there were any changes in
technology that were implemented since
the previous FDIC examination.

Changes in technology include, for
example, any ‘“new service provider
relationships, new software applications
and/or service offerings.” ® The IT pre-
examination questionnaire also asks
whether the IDI plans to “deploy new
technology within the next 12 months,”
which would include the
implementation of a transactional Web
site. If the answer is “yes,” the
questionnaire asks whether the risks
associated with the new technology
were reviewed by the IDI during the
institution’s most recent risk
assessment.19 The FDIC then reviews
the IDI’s risk assessment at each
examination. The questionnaire also
asks whether the IDI has “identified and
reported its service provider
relationships (both domestic and
foreign-based) to the FDIC,” 11 which
would include those with Technology
Service Providers (“TSPs”’). This
information is also required to be
reported by the IDI to the FDIC pursuant
to the Bank Service Company Act
(“BSCA”).12

As part of its examination process, the
FDIC also monitors technology
developments and TSPs. In periodic on-
site IT examinations, FDIC examiners
obtain information regarding the
establishment of transactional Web sites
and any other technological
developments the institution has
implemented. Through the Federal
Financial Institutions Examination
Council (“FFIEC”), the FDIC, jointly
with other Federal banking agencies,
also participates in examinations of all
of the major TSPs. In these
examinations, the FDIC obtains
customer lists of all financial
institutions that have contracted for
services from the particular service
provider, including TSPs. These lists are
more up to date than a point-in-time
notice that the Electronic Operations
rule offers and they also provide the
FDIC with notice of any changes in
TSPs.

9 Information Technology Officer’s Questionnaire,
Part 1(h) (Dec. 2007).

10 Information Technology Officer’s
Questionnaire, Part 1(k) (Dec. 2007).

11 Information Technology Officer’s
Questionnaire, Part 5(b) (Dec. 2007).

1212 U.S.C. 1861 et seq.

During the FDIC’s compliance
examinations, IDIs are also routinely
examined for compliance with
applicable consumer protection laws
and regulations, such as the Truth in
Lending Act, Regulation Z; the
Electronic Funds Transfer Act,
Regulation E; the Equal Credit
Opportunity Act, Regulation B; the
Truth in Savings Act, Regulation DD;
and Section 5 of the Federal Trade
Commission Act that prohibits unfair or
deceptive acts or practices. These
examinations address any problems IDIs
may have with the adequacy of
consumer disclosures, among other
things.

In addition, the BSCA requires IDIs to
provide written notice to the FDIC (or
other appropriate Federal banking
agency) of the existence of third-party
service relationships “within thirty days
after the making of such service contract
or the performance of the service,
whichever occurs first.” 13 The BSCA
covers services performed by third
parties, including TSPs and the FDIC
has long interpreted the BSCA to
include within its scope Internet
banking service providers.14

Specific and ongoing information
obtained and evaluated by the FDIC
through the IT pre-examination
questionnaire, on-site IT examinations,
TSP examinations and compliance
examinations as well as the BSCA
notice better enables the FDIC to
evaluate existing or potential safety and
soundness and compliance concerns.
The FDIC’s IT examination process
renders a general, point-in-time notice
such as that required by the OTS’s
Electronic Operations rule, to be
unnecessary. The rule is inefficient and
unnecessarily burdensome, and it
should be eliminated.

In its supplemental notice of
proposed rulemaking, the OTS
expressed concerns regarding the safety
of Internet banking and protecting
customers’ privacy in support of its
rule.15 However, these supervisory
concerns have been addressed
elsewhere, rendering the Electronic
Operations rule superfluous. For
example, in 2005 and most recently
updated in 2011, the FDIC, with the
other FFIEC agencies, issued guidance
that describes supervisory expectations
regarding customer authentication for
high-risk transactions, layered security

1312 U.S.C. 1867(c)(2). Although the BSCA notice
does not require a prior notification like the
Electronic Operations notice requirement, it is
supplemented by other, ongoing and detailed
sources of supervisory information.

14 See Bank Service Company Act, FDIC, FIL-49—
99 (June 3, 1999).

1563 FR 43327 (Aug. 13, 1998).

programs, and other controls related to
Internet banking.16 The guidance
includes regulatory expectations about
enhanced authentication methods banks
must use when authenticating the
identity of customers using on-line
products and services, the need for
layered security, and minimum control
expectations for certain online banking
activities.

In addition, 12 CFR part 364,
appendix B (“part 364, appendix B”) to
the FDIC regulations, which implements
the Graham-Leach-Bliley Act, addresses
the bank’s requirements for safeguarding
customer information, which includes
transactional Web sites.’” An
institution’s compliance with part 364,
appendix B is assessed at every FDIC IT
examination and specifically addressed
in each Report of Examination.

After careful review of the OTS’s
transferred rule in part 390, subpart L,
and the former OTS’s stated rationale
for the rule, the FDIC, as the appropriate
Federal banking agency for State savings
associations, proposes to rescind and
remove the former OTS rule in its
entirety. Rescinding part 390, subpart L
also will serve to streamline the FDIC’s
rules and eliminate obsolete and
superfluous regulations. If the proposal
is adopted in final form, all IDIs
regulated by the FDIC—including State
savings associations—will be regulated
in a uniform manner.

II. The Proposal

Regarding the functions of the former
OTS that were transferred to the FDIC,
section 316(b)(3) of the Dodd-Frank Act,
12 U.S.C. 5414(b)(3), in pertinent part,
provides that the former OTS
regulations will be enforceable by the
FDIC until they are modified,
terminated, set aside, or superseded in
accordance with applicable law. After
reviewing the Electronic Operations rule
currently found in part 390, subpart L,
the FDIC, as the appropriate Federal
banking agency for State savings
associations, proposes to rescind part
390, subpart L in its entirety. Rescinding
part 390, subpart L will serve to
streamline the FDIC’s rules and
eliminate obsolete and unnecessary
regulations. It will also facilitate
uniform supervision regarding
notification requirements for electronic
operation for all FDIC-supervised IDIs.

16 The guidance was first issued in 2005, see
Authentication in an Internet Banking
Environment, FDIC, FIL-103-2005 (Oct. 12, 2005),
and was updated in 2011, see FFIEC Supplement
to Authentication in an Internet Banking
Environment, FDIC, FIL-50-2011 (June 29, 2011).

17 Interagency Guidelines Establishing
Information Security Standards, 12 CFR Part 364,
Appendix B.
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IIL. Request for Comments

The FDIC invites comments on all
aspects of this proposed rulemaking,
and specifically requests comments on
the following:

(1) What impacts, positive or negative,
can you foresee in the FDIC’s proposal
to rescind part 390, subpart L?

Written comments must be received
by the FDIC no later than September 19,
2014.

IV. Regulatory Analysis and Procedure
A. The Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act
(“PRA”) of 1995, 44 U.S.C. 3501-3521,
the FDIC may not conduct or sponsor,
and the respondent is not required to
respond to, an information collection
unless it displays a currently valid
Office of Management and Budget
(“OMB”’) control number.

The Proposed Rule would rescind and
remove from FDIC regulations part 390,
subpart L because it is obsolete and
unnecessary. In republishing this rule,
the FDIC made only technical changes
to existing OTS regulations, such as
nomenclature changes. The FDIC does
not have a regulatory notice requirement
similar to the Electronic Operations rule
that requires IDIs to notify the FDIC if
they intend to set up transactional Web
sites and, therefore, never established an
information collection to account for the
paperwork burden imposed on the
public.

This Proposed Rule will neither create
any paperwork information collection
nor modify any of the FDIC’s existing
paperwork information collections.
Accordingly, the FDIC need not submit
any Information Collection Request to
OMB.

B. The Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”),18 requires that, in connection
with a notice of proposed rulemaking,
an agency prepare and make available
for public comment an initial regulatory
flexibility analysis that describes the
impact of the proposed rule on small
entities (defined in regulations
promulgated by the Small Business
Administration to include banking
organizations with total assets of less
than or equal to $500 million).19
However, a regulatory flexibility
analysis is not required if the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities,
and publishes its certification and a

185 U.S.C. 601 et seq.
1978 FR 37409, 37411 (June 20, 2013).

short explanatory statement in the
Federal Register together with the rule.
For the reasons provided below, the
FDIC certifies that the Proposed Rule, if
adopted in final form, would not have
a significant economic impact on a
substantial number of small entities.
Accordingly, a regulatory flexibility
analysis is not required. The Proposed
Rule does not impose any additional
burdens or requirements on small
entities. Rather, because the Electronic
Operations rule is being rescinded, the
Proposed Rule reduces the paperwork
and other regulatory burdens on State
savings associations by eliminating the
requirement to provide the FDIC with
notice before establishing a
transactional Web site.

As discussed in this notice of
proposed rulemaking, part 390, subpart
L was transferred from part 555, subpart
B, which governed notification
provisions for savings associations that
intended to establish transactional Web
sites. Part 555, subpart B became
effective on January 1, 1999, and all
savings associations were required to
comply with it. Because it is obsolete
and unnecessary, the FDIC proposes
rescinding and removing part 390,
subpart L. Therefore, today’s Proposed
Rule would have no significant
economic impact on any State savings
association.

C. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, codified at 12 U.S.C. 4809,
requires each Federal banking agency to
use plain language in all of its proposed
and final rules published after January
1, 2000. The FDIC invites comments on
whether the Proposed Rule is clearly
stated and effectively organized, and
how the FDIC might make it easier to
understand. For example:

e Has the FDIC organized the material
to suit your needs? If not, how could it
present the rule more clearly?

e Have we clearly stated the
requirements of the rule? If not, how
could the rule be more clearly stated?

¢ Does the rule contain technical
jargon that is not clear? If so, which
language requires clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand? If so, what
changes would make the regulation
easier to understand?

¢ What else could we do to make the
regulation easier to understand?

D. The Economic Growth and
Regulatory Paperwork Reduction Act

Under section 2222 of the Economic
Growth and Regulatory Paperwork

Reduction Act of 1996 (“EGRPRA”), the
FDIC is required to review all of its
regulations, at least once every 10 years,
in order to identify any outdated or
otherwise unnecessary regulations
imposed on insured institutions.20 The
FDIC completed the last comprehensive
review of its regulations under EGRPRA
in 2006 and is commencing the next
decennial review. The action taken on
this rule will be included as part of the
EGRPRA review that is currently in
progress.

List of Subjects in 12 CFR Part 390

Banks and banking, Electronic
operations, Savings associations.

Authority and Issuance

For the reasons stated in the
preamble, the Board of Directors of the
FDIC proposes to amend 12 CFR part
390 as follows:

PART 390—REGULATIONS
TRANSFERRED FROM THE OFFICE OF
THRIFT SUPERVISION

m 1. The authority citation for part 390
is revised to read as follows:

Authority: 12 U.S.C. 1819.

Subpart A also issued under 12 U.S.C.
1820.

Subpart B also issued under 12 U.S.C.
1818.

Subpart C also issued under 5 U.S.C. 504;
554-557; 12 U.S.C. 1464; 1467; 1468; 1817;
1818; 1820; 1829; 3349, 4717; 15 U.S.C. 78I;
780-5; 78u—2; 28 U.S.C. 2461 note; 31 U.S.C.
5321; 42 U.S.C. 4012a.

Subpart D also issued under 12 U.S.C.
1817; 1818; 1820; 15 U.S.C. 781.

Subpart E also issued under 12 U.S.C.
1813; 1831m; 15 U.S.C. 78.

Subpart F also issued under 5 U.S.C. 552;
559; 12 U.S.C. 2901 et seq.

Subpart G also issued under 12 U.S.C. 2810
et seq., 2901 et seq.; 15 U.S.C. 1691; 42 U.S.C.
1981, 1982, 3601-3619.

Subpart H also issued under 12 U.S.C.
1464; 1831y.

Subpart I also issued under 12 U.S.C.
1831x.

Subpart J also issued under 12 U.S.C.
1831p-1.

Subpart M also issued under 12 U.S.C.
1818.

Subpart N also issued under 12 U.S.C.
1821.

Subpart O also issued under 12 U.S.C.
1828.

Subpart P also issued under 12 U.S.C.
1470; 1831e; 1831n; 1831p-1; 3339.

Subpart Q also issued under 12 U.S.C.
1462; 1462a; 1463; 1464.

Subpart R also issued under 12 U.S.C.
1463; 1464; 1831m; 1831n; 1831p-1.

Subpart S also issued under 12 U.S.C.
1462; 1462a; 1463; 1464; 1468a; 1817; 1820;
1828; 1831e; 18310; 1831p-1; 1881-1884;
3207; 3339; 15 U.S.C. 78b; 781; 78m; 78n;

20 Public Law 104-208, 110 Stat. 3009 (1996).
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78p; 78q; 78w; 31 U.S.C. 5318; 42 U.S.C.
4106.

Subpart T also issued under 12 U.S.C.
1462a; 1463; 1464; 15 U.S.C. 78c; 78I; 78m;
78n; 78w.

Subpart U also issued under 12 U.S.C.
1462a; 1463; 1464; 15 U.S.C. 78c; 781; 78m;
78n; 78p; 78w; 78d—1; 7241; 7242; 7243;
7244; 7261; 7264; 7265.

Subpart V also issued under 12 U.S.C.
3201-3208.

Subpart W also issued under 12 U.S.C.
1462a; 1463; 1464; 15 U.S.C. 78c; 781; 78m;
78n; 78p; 78w.

Subpart X also issued under 12 U.S.C.
1462; 1462a; 1463; 1464; 1828; 3331 et seq.

Subpart Y also issued under 12
U.S.C.18310.

Subpart Z also issued under 12 U.S.C.
1462; 1462a; 1463; 1464; 1828 (note).

Subpart L—[Removed and Reserved]

m 2. Remove and reserve subpart L,
consisting of §§390.220 through
390.222.

Dated at Washington, DC, this 15th day of
July, 2014.

By order of the Board of Directors, Federal
Deposit Insurance Corporation.

Robert E. Feldman,

Executive Secretary.

[FR Doc. 2014-16975 Filed 7-18-14; 8:45 am|
BILLING CODE 6714-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 390
RIN 3064—-AE17

Transferred OTS Regulations
Regarding Possession by
Conservators and Receivers for
Federal and State Savings
Associations.

AGENCY: Federal Deposit Insurance
Corporation.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) proposes
to rescind and remove regulations
regarding possession by conservators
and receivers for federal and state
savings associations, which are no
longer necessary in light of or contradict
provisions of the Federal Deposit
Insurance Act and are not in accordance
with FDIC practice and procedures. The
regulations were included in the
regulations that were transferred to the
FDIC from the Office of Thrift
Supervision (OTS) on July 21, 2011, in
connection with the implementation of
applicable provisions of Title III of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act. Rescinding
these regulations will eliminate

confusion that may arise from
duplicative or inconsistent rules and
procedures and will eliminate
unnecessary regulations.

DATES: Comments must be received on
or before September 19, 2014.
ADDRESSES: You may submit comments
by any of the following methods:

e FDIC Web site: http://www.fdic.gov/
regulations/laws/federal/. Follow
instructions for submitting comments
on the agency Web site.

e FDIC Email: Comments@fdic.gov.
Include RIN 3064—AE17 in the subject
line of the message.

e FDIC Mail: Robert E. Feldman,
Executive Secretary, Attention:
Comments, Federal Deposit Insurance
Corporation, 550 17th Street NW.,
Washington, DC 20429.

e Hand Delivery to FDIC: Comments
may be hand-delivered to the guard
station at the rear of the 550 17th Street
Building (located on F Street) on
business days between 7 a.m. and 5 p.m.

Please note: All comments received will be
posted generally without change to http://
www.fdic.gov/regulations/laws/federal/,
including any personal information
provided.

FOR FURTHER INFORMATION CONTACT: R.
Penfield Starke, Assistant General
Counsel, Legal Division (703) 562—2422
or rstarke@fdic.gov; Thomas Bolt,
Senior Counsel, Legal Division (703)
562—-2046 or tbolt@fdic.gov; or Manuel
E. Cabeza, Counsel, Legal Division (703)
562—-2434 or mcabeza@fdic.gov.
SUPPLEMENTARY INFORMATION:

I. Background

The Dodd-Frank Act

The Dodd-Frank Wall Street Reform
and Consumer Protection Act (“Dodd-
Frank Act”)?, signed into law on July
21, 2010, provided for a substantial
reorganization of the regulation of State
and Federal savings associations and
their holding companies. Beginning July
21, 2011, the transfer date established
by section 311 of the Dodd-Frank Act,2
the powers, duties, and functions
formerly performed by the OTS were
divided among the FDIC as to State
savings associations, the Office of
Comptroller of the Currency (OCC) as to
Federal savings associations, and the
Board of Governors of the Federal
Reserve System (FRB) as to savings and
loan holding companies. Section 316(b)
of the Dodd-Frank Act3 provides the
manner of treatment for all orders,

1Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 12 U.S.C. 5301
et seq. (2010).

212 U.S.C. 5411.

312 U.S.C. 5414(b).

resolutions, determinations, regulations,
and other advisory materials, that were
issued, made, prescribed, or allowed to
become effective by the OTS. The
section provides that if such advisory
materials were in effect on the day
before the transfer date, they continue in
effect and are enforceable by or against
the appropriate successor agency until
they are modified, terminated, set aside,
or superseded in accordance with
applicable law by such successor
agency, by any court of competent
jurisdiction, or by operation of law.
Section 316(c) of the Dodd-Frank
Act* further directed the FDIC and the
OCC to consult with one another and to
publish a list of the continued OTS
regulations that would be enforced by
the FDIC and the OCC respectively. On
June 14, 2011 the FDIC’s Board of
Directors approved a “List of OTS
Regulations to be Enforced by the OCC
and the FDIC Pursuant to the Dodd-
Frank Wall Street Reform and Consumer
Protection Act.” This list was published
by the FDIC and the OCC as a Joint
Notice in the Federal Register on July
6, 2011.5

FDIC’s Authority To Regulate

Although section 312(b)(2)(B)(i)(II) of
the Dodd-Frank Act® granted the OCC
rulemaking authority relating to both
State and Federal savings associations,
nothing in the Dodd-Frank Act affected
the FDIC’s existin