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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2014-0385; Directorate
Identifier 2013-SW-079-AD; Amendment
39-17879; AD 2014-13-04]

RIN 2120-AA64

Airworthiness Directives; Columbia
Helicopters, Inc. (Type Certificate
Previously Held by Boeing Defense &
Space Group) Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Columbia Helicopters, Inc. (Columbia)
Model 234 helicopters. This AD requires
visually and tap inspecting each fore
and aft rotor blade for any defect,
damage, or a disbond and, if necessary,
repairing or replacing the blade. Also,
this AD requires dye-penetrant
inspecting the aft pylon structure for
fatigue cracking in certain areas near the
attachment fittings and, if there is a
crack, repairing or replacing the aft
pylon. This AD is prompted by an
accident caused by fatigue failure of an
aft pylon fitting attach structure
combined with aft rotor blade damage.
The actions specified by this AD are
intended to detect fatigue cracks in the
aft pylon attach structure to prevent
overload of the aft pylon structure and
failure of the rotor blade, rotor blade
vibration, departure of the aft pylon,
and subsequent loss of control of the
helicopter.

DATES: This AD becomes effective July
15, 2014.

The Director of the Federal Register
approved the incorporation by reference

of certain documents listed in this AD
as of July 15, 2014.

We must receive comments on this
AD by August 29, 2014.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202—-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—-30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, any
incorporated by reference service
information, the economic evaluation,
any comments received, and other
information. The street address for the
Docket Operations Office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

For service information identified in
this AD, contact Columbia Helicopters,
Inc., 14452 Arndt Road NE., Aurora OR
97002, telephone (503) 678-1222, fax
(503) 678-5841, or at http://
www.colheli.com/.

You may review the referenced
service information at the FAA, Office
of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room
663, Fort Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT:
Kathleen Arrigotti, Aviation Safety
Engineer, Seattle Aircraft Certification
Office, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
Washington 98057; telephone (425)
917-6426; email kathleen.arrigotti@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and

we did not provide you with notice and
an opportunity to provide your
comments prior to it becoming effective.
However, we invite you to participate in
this rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that resulted from
adopting this AD. The most helpful
comments reference a specific portion of
the AD, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit them only one time. We will file
in the docket all comments that we
receive, as well as a report summarizing
each substantive public contact with
FAA personnel concerning this
rulemaking during the comment period.
We will consider all the comments we
receive and may conduct additional
rulemaking based on those comments.

Discussion

We are adopting a new AD for
Columbia Model 234 helicopters. This
AD requires visually and tap inspecting
each rotor blade for any defect, damage,
or disbond. If there is a defect, damage,
or a disbond, this AD requires the blade
to be repaired or replaced before further
flight. Also, this AD requires dye-
penetrant inspecting the aft pylon
structure for a crack in the area of the
station (STA) 534 and 594 tension
attachment fittings. If there is a crack,
this AD requires repairing or replacing
the aft pylon before further flight. This
AD is prompted by an accident caused
by fatigue failure of the structure
surrounding the aft pylon following an
aft rotor blade failure. Due to existing
blade damage, a portion of an aft rotor
blade separated from the aircraft,
causing vibration, which accelerated
fatigue cracking of the aft pylon
surrounding structure and overloaded
the structure to failure. This caused the
aft pylon to separate from the aircraft.
The actions specified in this AD are
intended to detect cracks in the aft
pylon surrounding structure and
defects, damage, or disbonds in the rotor
blades and to prevent separation of a
portion of the rotor blade, vibration,
overload of the aft pylon surrounding
structure, departure of the aft pylon, and
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subsequent loss of control of the
helicopter.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other helicopters of this
same type design.

Related Service Information

Columbia issued Service Bulletin No.
234-54-0004, Revision 0, dated
November 22, 2013 (SB 234-54—-0004),
specifying an initial and recurring dye-
penetrant inspection to detect and
correct cracking of the aft pylon
structure at the STA 534 and 594
tension attachment fittings. If a crack is
found, SB 234-54-0004 specifies
contacting the manufacturer before
further flight.

Columbia also issued Service Bulletin
No. 234-62—-0008, Revision 1, dated
December 6, 2013 (SB 234—62—-0008),
specifying recurring visual inspections
of the entire rotor blade for defects,
damage and disbonds and recurring tap
inspections of the rotor blade trailing
edge for disbonding conditions. If any
damage or disbond is detected, SB 234—
62—0008 specifies referring to the
maintenance manual for serviceability
and repair, contacting the manufacturer
for repair assistance, or replacing the
blade before further flight.

AD Requirements

This AD requires:

e Within 50 hours time-in-service (TIS):

© Cleaning, visually inspecting, and

tap inspecting each rotor blade for

a defect, damage, or disbond.

Repairing any defect, damage, or

disbond if within acceptable limits,

and replacing the blade if beyond
acceptable limits, before further
flight.

e Within 50 hours TIS and thereafter at
intervals not to exceed 100 hours
TIS, inspecting the aft pylon at STA
534 and 594 as follows:

O Dye-penetrant inspecting the aft
pylon at the attachment fittings and
surrounding structure for a crack.

O If there is a crack, before further
flight, repairing or replacing the aft
pylon.

This AD prohibits installing an aft

pylon or a rotor blade until these

inspections are accomplished.

Differences Between This AD and the
Service Information

This AD does not require the 500-
hour TIS inspection of the rotor blade or
the 3,000 hour TIS after initial

C

C

inspection of the pylon structure as
specified in the service information. We
plan to publish a notice of proposed
rulemaking to give the public an
opportunity to comment on those long-
term requirements. Also, this AD does
not require contacting the manufacturer.

Interim Action

We consider this AD to be an interim
action. The design approval holder is
currently developing a terminating
action that will address the unsafe
condition identified in this AD. Once
this terminating action is identified, we
might consider further rulemaking then.

Costs of Compliance

We estimate that this AD affects 4
helicopters of U.S. Registry. We estimate
that operators may incur the following
costs to comply with this AD. Labor
costs are estimated at $85 per hour. We
estimate 1 work hour to visually inspect
all blades, 6 work hours to dye-
penetrant inspect the pylon, and 4 work
hours to do the tap test inspection.
Based on these estimates, the total cost
is $935 per helicopter and $3,740 for the
U.S. fleet. To replace a blade, we
estimate 4 work hours and $250,000 for
parts, for a total cost of $250,340 per
helicopter.

FAA'’s Justification and Determination
of the Effective Date

Providing an opportunity for public
comments before adopting these AD
requirements would delay
implementing the safety actions needed
to correct this known unsafe condition.
Therefore, we find that the risk to the
flying public justifies waiving notice
and comment prior to adopting this rule
because of the severity of the failure and
high rate of occurrence for repairs in
blades and cracks in the pylon on other
aircraft. Also, the required corrective
actions must be done within 50 hours
TIS, a very short time period based on
the average flight-hour utilization rate of
these helicopters. The repetitive
inspections are required at intervals not
to exceed 100 hours TIS, which can be
reached within as short a time as 2
weeks.

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we determined that notice an
opportunity for public comment before
issuing this AD are impracticable and
contrary to the public interest and that
good cause exists for making this
amendment effective in less than 30
days.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, and Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-13-04 Columbia Helicopters, Inc.
(Type Certificate Previously Held By
Boeing Defense & Space Group)
Helicopters: Amendment 39-17879;
Docket No. FAA-2014-0385; Directorate
Identifier 2013—SW—-079-AD.

(a) Applicability

This AD applies to Model 234 helicopters,
certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as
fatigue failure of aft pylon fitting attach
structure combined with aft rotor blade
damage. This condition could result in
failure of a fore or aft rotor blade, vibration,
overload of the aft pylon structure at the
pylon attach fittings, departure of the aft
pylon, and subsequent loss of control of the
helicopter.

(c) Effective Date
This AD becomes effective July 15, 2014.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

(1) Within 50 hours time-in-service (TIS):

(i) Clean and inspect each fore and aft rotor
blade for a defect, damage, or a disbond in
accordance with the Accomplishment
Instructions, paragraph 3.A.(1)(b) through
3.A.(2)(b), of Columbia Helicopters, Inc.,
Service Bulletin No. 234—-62-0008, Revision
1, dated December 6, 2013 (SB 234-62—0008).

(ii) Using a metallic coin or tap hammer,
tap inspect each rotor blade trailing edge for
defect, damage, or a disbond in accordance
with the Accomplishment Instructions,
paragraph 3.B.(1) through 3.B.(2)(e) and
Figures 1 and 2 of SB 234-62-0008.

(iii) If there is any defect, damage, or a
disbond, repair the blade before further
flight. If the defect, damage, or disbond is
beyond acceptable limits, replace the blade
before further flight.

(2) Within 50 hours TIS and thereafter at
intervals not to exceed 100 hours TIS, inspect
the aft pylon at the station 534 and 594
tension attachment fittings as follows:

(i) Dye-penetrant inspect the aft pylon at
the attachment fitting for a crack as shown
in Figures 1, 2, and 3 and by following the
Detailed Special Inspection-Dye Penetrant
Method, paragraph 2.A.(2) through 2.G.(1), of
Columbia Helicopters, Inc. Service Bulletin
No. 234-54—-0004, Revision 0, dated
November 22, 2013 (SB 234-54—0004).

(ii) If there is a crack, before further flight,
repair or replace the aft pylon. Figures 2, 3,
4, and 5 of SB 234-54—-0004 contain
examples of a crack.

(3) Do not install an aft pylon or a rotor
blade until the requirements of paragraphs
(e)(1) and (e)(2) of this AD are accomplished.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office, FAA, may approve
AMOC:s for this AD. Send your proposal to:
9-ANM-Seattle-ACO-AMOC-Requests@
faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(g) Subject

Joint Aircraft Service Component (JASC)
Code: 5400 and 6210 Nacelle/Pylon Structure
and Main Rotor Blades.

(h) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Columbia Helicopters, Inc., Service
Bulletin No. 234-54—-0004, Revision 0, dated
November 22, 2013.

(ii) Columbia Helicopters, Inc., Service
Bulletin No. 234-62—-0008, Revision 1, dated
December 6, 2013.

(3) For service information identified in
this AD, contact Columbia Helicopters, Inc.,
14452 Arndt Road NE., Aurora, OR 97002,
telephone (503) 678-1222, fax (503) 678—
5841, or at http://www.colheli.com/.

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Fort Worth, Texas, on June 16,
2014.
Lance T. Gant,
Acting Directorate Manager, Rotorcraft
Directorate, Aircraft Certification Service.
[FR Doc. 2014-14800 Filed 6-27-14; 8:45 am)]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0862; Directorate
Identifier 2012-NM-098-AD; Amendment
39-17863; AD 2014-12-02]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Dassault Aviation Model FALCON 2000
and FALCON 2000EX airplanes. This
AD was prompted by a determination
that new center of gravity (CG) limits are
applicable during takeoff with certain
conditions. This AD requires revising
the airplane flight manual (AFM) to
include procedures to advise the
flightcrew of the new CG limits. We are
issuing this AD to prevent an erratic
takeoff path and consequent reduced
controllability of the airplane.

DATES: This AD becomes effective
August 4, 2014.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of August 4, 2014.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov/#!docketDetail;D=
FAA-2013-0862; or in person at the
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC.

For Dassault service information
identified in this AD, contact Dassault
Falcon Jet, P.O. Box 2000, South
Hackensack, NJ 07606; telephone 201—
440-6700; Internet http://www.dassault
falcon.com. For Aviation Partners, Inc.
service information identified in this
AD, contact Aviation Partners, Inc.,
7299 Perimeter Road South, Seattle, WA
98108; telephone 800-946—4638;
Internet http://www.aviation
partners.com. You may view this
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA.
For information on the availability of
this material at the FAA, call 425-227—
1221.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
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International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone 425-227-1137;
fax 425-227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Dassault Aviation
Model FALCON 2000 and FALCON
2000EX airplanes. The NPRM published
in the Federal Register on October 3,
2013 (78 FR 61220). The NPRM was
prompted by a determination that new
center of gravity (CG) limits applicable
during takeoff with a Slat/Flap SF2
setting are necessary. The NPRM
proposed to require revising the
airplane flight manual (AFM) to include
procedures to advise the flightcrew of
the new CG limits. We are issuing this
AD to prevent an erratic takeoff path
and consequent reduced controllability
of the airplane.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2012—-0081,
dated May 14, 2012 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCATI”), to correct an unsafe condition
for the specified products. The MCAI
states:

During a test flight on a Falcon 2000EX
equipped with winglets (commercial
designation Falcon 2000LX), performed for
the certification of a maximum takeoff weight
increase, the aeroplane took off and
experienced unsatisfactory control
characteristics under specific combined
conditions of loading, slat-flap setting and
horizontal tailplane trim setting. The weight
and the Center of Gravity (CG) of the
aeroplane during that test flight were within
the already certified limits.

This condition, if not corrected, could
result in an erratic take-off path and reduced
control of the aeroplane, which could
ultimately jeopardize the aeroplane safe
flight.

To address this condition, Dassault
Aviation developed Change Proposal (CP)
036 to the Airplane Flight Manual (AFM),
which introduced new CG limits which are
applicable during take-off with Slat/Flap SF2
setting.

Since issuance of EASA PAD [proposed
airworthiness directive] 11-077, Dassault
Aviation issued a normal AFM revision
currently at revision 15, which incorporates
Dassault Aviation CP 036.

For the reasons described above, this
[EASA] AD requires amendment of the
applicable AFM to ensure that the flight crew
applies the appropriate operational
procedure.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov/#!documentDetail;
D=FAA-2013-0862-0002.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal (78 FR 61220,
October 3, 2013) and the FAA’s
response to each comment.

Request To Exclude Certain Airplanes

Dassault stated that the NPRM (78 FR
61220, October 3, 2013) excludes Model
FALCON F2000EX airplanes on which
Dassault Service Bulletin F2000EX-300,
Revision 1, dated May 17, 2013, has
been embodied. Dassault added that this
service information requires installation
of a new Arthur unit that is compatible
with EASy II avionics, for airplanes on
which winglets have been installed
using Dassault Modification M2846 or
Dassault Aviation Technical
Instructions TI-F2000EX-M2846—-ME.
Dassault does not know whether
airplanes which have been fitted with
winglets per Aviation Partners
Incorporated Supplemental Type
Certificates (STCs) can be excluded from
the applicability.

We agree to clarify. We have
determined that, for Model FALCON
F2000EX airplanes modified by
Aviation Partners Incorporated STC
ST01987SE http://rgl.faa.gov/Regulatory
_and Guidance Library/rgstc.nsf/0/
1804CCC8BA5562958625770C0077
57C670penDocument&Highlight=
st01987se, the actions specified in
Dassault Service Bulletin F2000EX-300,
Revision 1, dated May 17, 2013, can be
accomplished. Therefore, if the actions
specified in Dassault Service Bulletin
F2000EX~-300, Revision 1, dated May
17, 2013, have been accomplished on
any Model FALCON F2000EX airplane,
that airplane is excluded from the
applicability of this AD. We have not
changed this AD in this regard.

Request To Correct Typographical
Error

Dassault noted that there is a
typographical error in paragraph (c)(1)
of the NPRM (78 FR 61220, October 3,
2013). Dassault stated that Dassault
Aviation Modification M2848 should be
changed to M2846 because number
M2848 is incorrect.

We agree with the commenter’s
request. The correct modification
number is identified in the applicability
section of the MCAI; therefore, the
modification number in paragraph (c)(1)
of this final rule has been changed from
M2848 to M2846.

Additional Change Made to This Final
Rule

We have revised the formatting of
paragraph (g) of this final rule for easier
readability. This change does not affect
the content of that paragraph.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
61220, October 3, 2013) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 61220,
October 3, 2013).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance

We estimate that this AD affects 69
airplanes of U.S. registry.

We also estimate that it will take
about 1 work-hour per product to
comply with the basic requirements of
this AD. The average labor rate is $85
per work-hour. Required parts will cost
about $0 per product. Based on these
figures, we estimate the cost of the AD
on U.S. operators to be $5,865, or $85
per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
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Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2013-0862; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
AD, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
800—-647-5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2014-12-02 Dassault Aviation:
Amendment 39-17863. Docket No.
FAA-2013-0862; Directorate Identifier
2012-NM-098—-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective August 4, 2014.

(b) Affected ADs
None.

(c) Applicability

This AD applies to Dassault Aviation
airplanes, certificated in any category,
identified in paragraphs (c)(1) and (c)(2) of
this AD; except Model FALCON F2000EX
airplanes on which Dassault Aviation
Modification M3254 or Dassault Service
Bulletin F2000EX-300, Revision 1, dated
May 17, 2013, has been embodied.

(1) Model FALCON 2000EX airplanes on
which Dassault Aviation modification M2846
or Dassault Aviation Technical Instruction
TI-F2000EX-M2846—-ME or TI-F2000EX—
M3118/M2846—ME has been embodied for
the installation of winglets, including the
airplane having serial number 602.

(2) Model FALCON 2000 and FALCON
2000EX airplanes modified by Aviation
Partners Incorporated Supplemental Type
Certificate (STC) ST01987SE http://rgl.faa.
gov/Regulatory and Guidance Library/
rgstc.nsf/0/1804CCC8BA5562958625770C0
07757C67?0OpenDocument&Highlight=
st01987se (installation of winglets).

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight Controls.

(e) Reason

This AD was prompted by a determination
that new center of gravity (CG) limits
applicable during takeoff with a Slat/Flap
SF2 setting are necessary. We are issuing this
AD to prevent an erratic takeoff path and
consequent reduced controllability of the
airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Airplane Flight Manual (AFM) Revision

Within 14 days after the effective date of
this AD: Revise the AFM by incorporating the
CG limits identified in the service
information specified in paragraph (g)(1),
(g)(2), or (g)(3) of this AD, as applicable.

(1) For airplanes identified in paragraph
(c)(1) of this AD: Sub-sub-section 1-050-05C,
“Weights; Center of gravity limits (A/C with
M2846 and M3390),” Issue 2; and Sub-sub-
section 1-050-05D, “Weights; Center of
gravity limits (A/C with M2846 and M3000),”
Issue 1; of Sub-section 1-050, “Weights and
Loading,” of Section 1, “Limitations,” Issue
5, of the Dassault Aviation FALCON 2000EX
EASy, FALCON 2000DX, and FALCON
2000LX AFM DGT88898, Revision 15, dated
October 30, 2011.

(2) For Model FALCON 2000 airplanes
identified in paragraph (c)(2) of this AD:
Aviation Partners, Inc. Dassault Aviation
Falcon 2000 with CFE 738 Engines—Blended
Winglets Installation, AFM Supplement
APF2-0601, Code 002, Revision 3, dated June
1, 2012.

(3) For Model FALCON 2000EX airplanes
identified in paragraph (c)(2) of this AD:
Aviation Partners, Inc. Dassault Aviation
Falcon 2000EX Series—Blended Winglets
Installation, AFM Supplement APF2-0601,
Code 001, Revision 4, dated June 1, 2012.

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1137; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOC approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(i) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2012—0081, dated
May 14, 2012, for related information. This
MCAI may be found in the AD docket on the
Internet at http://www.regulations.gov/#!
documentDetail;D=FAA-2013-0862-0002.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Dassault Aviation FALCON 2000EX
EASy, FALCON 2000DX, and FALCON
2000LX Airplane Flight Manual (AFM)
DGT88898, Revision 15, dated October 30,
2011. This document does not contain dates
for the “Issue” levels of the individual sub-
sub-sections. The revision level and date of
this document are identified on only the title
page of the document.

(ii) Aviation Partners, Inc. Dassault
Aviation Falcon 2000 with CFE 738
Engines—Blended Winglets Installation,
AFM Supplement APF2-0601, Code 002,
Revision 3, dated June 1, 2012. The revision
level of this document is identified on only
the title page, Revision Highlights, and Log
of Pages of this document.

(iii) Aviation Partners, Inc. Dassault
Aviation Falcon 2000EX Series—Blended
Winglets Installation, AFM Supplement
APF2-0601, Code 001, Revision 4, dated June
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1, 2012. The revision level of this document
is identified on only the title page, Revision
Highlights, and Log of Pages of this
document.

(3) For Dassault service information
identified in this AD, contact Dassault Falcon
Jet, P.O. Box 2000, South Hackensack, NJ
07606; telephone 201-440-6700; Internet
http://www.dassaultfalcon.com.

(4) For Aviation Partners, Inc. service
information identified in this AD, contact
Aviation Partners, Inc., 7299 Perimeter Road
South, Seattle, WA 98108; telephone 800—
946-4638; Internet http://www.aviation
partners.com.

(5) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(6) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on May 28,
2014.
Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014-13319 Filed 6—27—14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-23809; Directorate
Identifier 2005-NE-52—-AD; Amendment 39—
17866; AD 2014—-12-05]

RIN 2120-AA64

Airworthiness Directives; Turbomeca
S.A. Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding
airworthiness directive (AD) 2007—-10—
07 for all Turbomeca S.A. Arriel 2B,
2B1, and 2B1A turboshaft engines. AD
2007-10-07 required an inspection of
the splines of the coupling assembly
and the hydro-mechanical metering unit
(HMU) drive gear shaft for wear. This
AD requires the same inspection and
expands the affected population. This
AD also removes Arriel 2B1A engines
from the applicability. We are issuing
this AD to prevent failure of the HMU
drive gear shaft, which could lead to
damage to the engine and damage to the
airplane.

DATES: This AD is effective August 4,
2014.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of August 4, 2014.

ADDRESSES: For service information
identified in this AD, contact
Turbomeca, S.A., 40220 Tarnos, France;
phone: 33 (0)5 59 74 40 00; telex: 570
042; fax: 33 (0)5 59 74 45 15. You may
view this service information at the
FAA, Engine & Propeller Directorate, 12
New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA,
call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2006—
23809; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the mandatory
continuing airworthiness information
(MCAI), the regulatory evaluation, any
comments received, and other
information. The address for the Docket
Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Michael Davison, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park; phone: (781) 238-7156;
fax: (781) 238-7199; email:
Michael.Davison@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2007-10-07,
Amendment 39-15048 (72 FR 26711,
May 11, 2007), (“AD 2007-10-07""). AD
2007-10-07 applied to the specified
products. The NPRM published in the
Federal Register on February 21, 2014
(79 FR 9868). The NPRM proposed to
require the same inspection as AD
2007-10-07 and expand the affected
population. The NPRM also proposed to
remove Arriel 2B1A engines from the
applicability.

Comments

We gave the public the opportunity to

participate in developing this AD. We

received no comments on the NPRM (79
FR 9868, February 21, 2014).

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting this AD
as proposed.

Costs of Compliance

We estimate that this AD affects 470
engines installed on aircraft of U.S.
registry. We also estimate that it will
take about 2 hours per engine to comply
with this AD. The average labor rate is
$85 per hour. Based on these figures, we
estimate the cost of this AD on U.S.
operators to be $79,900.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.aviationpartners.com
http://www.aviationpartners.com
http://www.dassaultfalcon.com
http://www.regulations.gov
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2007-10-07, Amendment 39-15048 (72
FR 26711, May 11, 2007), and adding
the following new AD:

2014-12-05 Turbomeca S.A: Amendment
39-17866; Docket No. FAA-2006-23809;
Directorate Identifier 2005-NE-52—AD.

(a) Effective Date
This AD is effective August 4, 2014.

(b) Affected ADs

This AD supersedes AD 2007-10-07,
Amendment 39-15048 (72 FR 26711, May 11,
2007).

(c) Applicability
This AD applies to all Turbomeca S.A.

Arriel 2B, 2B1, 2C, 2C1, 2C2, 281, and 2S2
turboshaft engines.

(d) Unsafe Condition

This AD was prompted by a report of an
additional case of wear of the hydro-
mechanical metering unit (HMU) drive gear
shaft splines on both Turbomeca S.A. Arriel
2 engines on a twin-engine helicopter. We are
issuing this AD to prevent failure of the HMU
drive gear shaft, which could lead to damage
to the engine and damage to the aircraft.

(e) Compliance
Comply with this AD within the

compliance times specified, unless already
done.

(1) Arriel 2B and 2B1 Engines

(i) If on the effective date of this AD the
HMU has 500 or more operating hours since
new or since last overhaul, then within 25
HMU operating hours from the effective date
of this AD, inspect the high-pressure (HP)
pump drive gear shaft splines and coupling
shaft assembly splines. Use paragraph
2.B.(1)(b) of Turbomeca S.A. Mandatory
Service Bulletin (MSB) No. 292 73 2812,
Version G, dated June 24, 2013, to do your
inspection.

(ii) If on the effective date of this AD the
HMU has less than 500 operating hours since
new or since last overhaul, then inspect the
HP pump drive gear shaft splines and

coupling shaft assembly splines between 500
and 525 operating hours since new or since
last overhaul. Use paragraph 2.B.(1)(b) of
Turbomeca S.A. MSB No. 292 73 2812,
Version G, dated June 24, 2013, to do your
inspection.

(2) Arriel 2C, 2C1, 2C2, 2S1, and 252 Engines

(i) If on the effective date of this AD the
HMU has 500 or more operating hours since
new, since last overhaul, or if HMU operating
hours are unknown, then within 200 HMU
operating hours from the effective date of this
AD, inspect the HP pump drive gear shaft
splines and coupling shaft assembly splines.
Use paragraph 2.B.(1)(b) of Turbomeca S.A.
MSB No. 292 73 2822, Version F, dated June
21, 2013, to do your inspection.

(ii) If on the effective date of this AD the
HMU has more than 300 but less than 500
operating hours since new or since last
overhaul, then within 225 HMU operating
hours, but no earlier than 500 or later than
700 HMU operating hours from the effective
date of this AD, inspect the HP pump drive
gear shaft splines and coupling shaft
assembly splines. Use paragraph 2.B.(1)(b) of
Turbomeca S.A. MSB No. 292 73 2822
Version F, dated June 21, 2013, to do your
inspection.

(iii) If on the effective date of this AD the
HMU has 300 operating hours or less since
new or since last overhaul, then inspect the
HP pump drive gear shaft splines and
coupling shaft assembly splines between 500
and 525 HMU operating hours since new or
since last overhaul. Use paragraph 2.B.(1)(b)
of Turbomeca S.A. MSB No. 292 73 2822,
Version F, dated June 21, 2013, to do your
inspection.

(f) Credit for Previous Actions

If, before the effective date of this AD, you
inspected your HMU after 500 HMU
operating hours since new or since last
overhaul using an earlier version of
Turbomeca S.A. MSB No. 292 73 2822,
Version F, dated June 21, 2013, for 2C, 2C1,
2C2, 2S1 and 2S2 engines, or MSB No. 292
73 2812, Version G, dated June 24, 2013, for
2B or 2B1 engines, you have met the
requirements of this AD.

(g) Installation Prohibition

After the effective date of this AD, do not
install any HMU onto any engine, nor install
any engine onto any helicopter with an HMU
affected by this AD, unless the HMU passed
the inspection required by paragraph (e)(1) of
this AD for Arriel 2B and 2B1 engines or
paragraph (e)(2) of this AD for Arriel 2C, 2C1,
2C2, 281, and 2S2 engines.

(h) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOCs to this AD. Use
the procedures found in 14 CFR 39.19 to
make your request.

(i) Related Information

(1) For more information about this AD,
contact Michael Davison, Aerospace
Engineer, Engine Certification Office, FAA,
Engine & Propeller Directorate, 12 New
England Executive Park; phone: (781) 238—

7156; fax: (781) 238—7199; email:
Michael.Davison@faa.gov.

(2) Refer to MCAI European Aviation
Safety Agency AD 2013-0170, dated July 30,
2013, for related information. You may
examine the MCAI in the AD docket on the
Internet at http://www.regulations.gov/
#!docketDetail,D=FAA-2006-23809.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Turbomeca S.A. Mandatory Service
Bulletin (MSB) No. 292 73 2822, Version F,
dated June 21, 2013.

(ii) Turbomeca S.A. MSB No. 292 73 2812,
Version G, dated June 24, 2013.

(3) For Turbomeca S.A. service information
identified in this AD, contact Turbomeca,
S.A., 40220 Tarnos, France; phone: 33 (0)5 59
74 40 00; telex: 570 042; fax: 33 (0)5 59 74
45 15.

(4) You may view this service information
at FAA, Engine & Propeller Directorate, 12
New England Executive Park, Burlington,
MA. For information on the availability of
this material at the FAA, call 781-238-7125.

(5) You may view this service information
at the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
June 2, 2014.
Colleen M. D’Alessandro,

Assistant Directorate Manager, Engine &
Propeller Directorate, Aircraft Certification
Service.

[FR Doc. 2014-14951 Filed 6-27-14; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0394; Directorate
Identifier 2014-SW-015-AD; Amendment
39-17875; AD 2014-13-01]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters Deutschland GmbH
(Airbus Helicopters) (Previously
Eurocopter Deutschland GmbH)
Helicopters

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.
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SUMMARY: We are adopting a new
airworthiness directive (AD) for Airbus
Helicopters Model MBB-BK 117 C-2
helicopters with a certain Goodrich
rescue hoist damper unit (damper unit)
installed. This AD requires repairing or
replacing the damper unit or
deactivating the rescue hoist. This AD is
prompted by a report of an
uncommanded detachment of a damper
unit from the cable. These actions are
intended to prevent loss of an external
load or person from the helicopter hoist
and injury to persons being lifted by the
hoist.

DATES: This AD becomes effective July
15, 2014.

The Director of the Federal Register
approved the incorporation by reference
of a certain document listed in this AD
as of July 15, 2014.

We must receive comments on this
AD by August 29, 2014.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202—493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the European
Aviation Safety Agency (EASA) AD, any
incorporated by reference service
information, the economic evaluation,
any comments received, and other
information. The street address for the
Docket Operations Office (telephone
800- 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

For service information identified in
this AD, contact Airbus Helicopters,
Inc., 2701 N. Forum Drive, Grand
Prairie, TX 75052; telephone (972) 641—
0000 or (800) 232-0323; fax (972) 641—
3775; or at http://
www.airbushelicopters.com/techpub.
You may review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,

2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT:
George Schwab, Aviation Safety
Engineer, Safety Management Group,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222-5110; email
george.schwab@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments prior to it becoming effective.
However, we invite you to participate in
this rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that resulted from
adopting this AD. The most helpful
comments reference a specific portion of
the AD, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit them only one time. We will file
in the docket all comments that we
receive, as well as a report summarizing
each substantive public contact with
FAA personnel concerning this
rulemaking during the comment period.
We will consider all the comments we
receive and may conduct additional
rulemaking based on those comments.

Discussion

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued AD No. 2014-0057,
dated March 6, 2014, and corrected
March 7, 2014 (AD 2014-0057), to
correct an unsafe condition for Airbus
Helicopters Model MBB-BK 117 C-2
helicopters. EASA advises that a rescue
hoist damper unit detached from the
cable when the hoist damper was lifted
by hand with no load attached. EASA
further advises that an investigation
revealed the retaining ring inside the
damper unit was not located in the
proper position, and that this
displacement of the retaining ring may
have occurred as a maintenance error or
as a result of interference with the
bonding strap unit during normal use.
EASA further states that this condition
could lead to the detachment of an
external load or person from the
helicopter hoist, possibly resulting in
personal injury or injury to persons on
the ground.

To address this unsafe condition,
EASA issued AD 2014-0057, which
supersedes AD No. 2014-0046-E, dated
February 27, 2014, and which requires
replacing Goodrich rescue hoist damper
unit/rescue winch damper, part number
(P/N) 44307-480, P/N 44307—-480-1, or
P/N 44307-480-2, or deactivating the
rescue hoist. AD 2014—0057 also
requires modifying the damper unit’s
bonding strap and replacing the
retaining ring, which allows reactivation
of the rescue hoist. Lastly, AD 2014—
0057 implements a recurring 100 hoist-
cycle inspection of the retaining ring for
correct installation.

FAA’s Determination

These helicopters have been approved
by the aviation authority of Germany
and are approved for operation in the
United States. Pursuant to our bilateral
agreement with Germany, EASA, its
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to
exist or develop on other helicopters of
the same type design.

Related Service Information

Airbus Helicopters has issued
Emergency Alert Service Bulletin No.
ASB MBB-BK117 C-2—-85A-041,
Revision 2, dated March 4, 2014, which
describes procedures for modifying the
bonding strap unit, installing an
improved retaining ring, and inspecting
the retaining ring.

AD Requirements

This AD requires, before the next
hoist operation, either repairing the
hoist damper unit by following
specified portions of the service
information, replacing the hoist damper
unit with a unit that has been repaired
by following specified portions of the
service information, or deactivating the
rescue hoist.

Differences Between This AD and the
EASA AD

The EASA AD requires a 100 hoist-
cycle repetitive inspection, while this
AD does not. We plan to publish a
notice of proposed rulemaking to give
the public an opportunity to comment
on those long-term requirements.

Interim Action

We consider this AD to be an interim
action. If final action is later identified,
we might consider further rulemaking
then.
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Costs of Compliance

We estimate that this AD will affect
118 helicopters of U.S. Registry. We
estimate that operators may incur the
following costs in order to comply with
this AD. At an average labor rate of $85
per hour, repairing the hoist damper
unit will require 5 work-hours, and
required parts will cost $4, for a cost per
helicopter of $429. Replacing the hoist
damper unit will require 1 work-hour,
and required parts will cost $8,715, for
a cost per helicopter of $8,800.
Deactivating the rescue hoist will
require .5 work-hour, for a cost per
helicopter of $43.

According to Airbus Helicopters’
service information, some of the costs of
this AD may be covered under warranty,
thereby reducing the cost impact on
affected individuals. We do not control
warranty coverage by Airbus
Helicopters. Accordingly, we have
included all costs in our cost estimate.

FAA’s Justification and Determination
of the Effective Date

Providing an opportunity for public
comments before adopting these AD
requirements would delay
implementing the safety actions needed
to correct this known unsafe condition.
Therefore, we find that the risk to the
flying public justifies waiving notice
and comment prior to adopting this rule
because the required corrective actions
must be done before the next hoist
operation.

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we determined that notice and
opportunity for public comment before
issuing this AD are impracticable and
contrary to the public interest and that
good cause exists for making this
amendment effective in less than 30
days.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-13-01 Airbus Helicopters
Deutschland GmbH (Airbus Helicopters)
(Previously Eurocopter Deutschland
GmbH): Amendment 39—17875; Docket
No. FAA-2014—-0394; Directorate
Identifier 2014—SW-015-AD.

(a) Applicability

This AD applies to Airbus Helicopters

Model MBB-BK 117 C-2 helicopters with a

Goodrich hoist damper unit, part number (P/

N) 44307-480, P/N 44307-480-1, or P/N

44307-480-2, installed, certificated in any

category.

(b) Unsafe Condition

This AD defines the unsafe condition as
uncommanded detachment of the external
hoist damper unit, which could result in loss
of an external load or person from the hoist,
resulting in injury to persons being lifted by
the hoist.

(c) Effective Date
This AD becomes effective July 15, 2014.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Before the next hoist operation, comply
with paragraph (e)(1), (e)(2), or (e)(3) of this
AD:

(1) Repair and re-identify each hoist
damper unit in accordance with the
Accomplishment Instructions, paragraph
3.B.1, of Airbus Helicopters Emergency Alert
Service Bulletin ASB No. MBB-BK117 C-2—
85A—041, Revision 2, dated March 4, 2014;
or

(2) Replace each hoist damper unit with a
unit that has been repaired as required by
paragraph (e)(1) of this AD; or

(3) Deactivate the rescue hoist system.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: George Schwab,
Aviation Safety Engineer, Safety Management
Group, Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas 76137;
telephone (817) 222—-5110; email
george.schwab@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2014-0057, dated March 6, 2014, and
corrected March 7, 2014. You may view the
EASA AD on the Internet at http://
www.regulations.gov in Docket No. FAA—
2014-0394.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 2500: Cabin Equipment Furnishings.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.
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(i) Airbus Helicopters Emergency Alert
Service Bulletin No. ASB MBB-BK117 C-2—
85A—041, Revision 2, dated March 4, 2014.

(ii) Reserved.

(3) For Airbus Helicopters service
information identified in this AD, contact
Airbus Helicopters, Inc., 2701 N. Forum
Drive, Grand Prairie, TX 75052; telephone
(972) 641—-0000 or (800) 232—-0323; fax (972)
641-3775; or at http://
www.airbushelicopters.com/techpub.

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Fort Worth, Texas, on June 13,
2014.
Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2014-14623 Filed 6-27-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-1090; Directorate
Identifier 2013-SW-017-AD; Amendment
39-17873; AD 2014-12-12]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters (Previously Eurocopter
France) Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Airbus Helicopters Model EC120B and
EC130B4 helicopters. This AD requires
replacing parts of the sliding door star
support attachment assembly,
depending on the outcome of required
inspections. This AD is prompted by a
report that passengers in a helicopter
were forced to exit through the pilot
door after landing because they could
not open the sliding door from the
inside. The actions of this AD are
intended to prevent failure of the sliding
door star support attachment, which
could inhibit operation of a sliding door
from inside, delaying the evacuation of
passengers during an emergency.

DATES: This AD is effective August 4,
2014.

The Director of the Federal Register
approved the incorporation by reference
of certain documents listed in this AD
as of August 4, 2014.

ADDRESSES: For service information
identified in this AD, contact Airbus
Helicopters, Inc., 2701 N. Forum Drive,
Grand Prairie, Texas 75052; telephone
(972) 641-0000 or (800) 232—0323; fax
(972) 641-3775; or at http://
www.airbushelicopters.com/techpub.
You may review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the European
Aviation Safety Agency (EASA) AD, any
incorporated-by-reference service
information, the economic evaluation,
any comments received, and other
information. The street address for the
Docket Operations Office (phone: 800—
647-5527) is U.S. Department of
Transportation, Docket Operations
Office, M—30, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT: Gary
Roach, Aviation Safety Engineer,
Regulations and Policy Group,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222-5110; email
gary.b.roach@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

On January 2, 2014, at 79 FR 74, the
Federal Register published our notice of
proposed rulemaking (NPRM), which
proposed to amend 14 CFR part 39 by
adding an AD that would apply to
certain Eurocopter France (now Airbus
Helicopters) Model EC120B and
EC130B4 helicopters. The NPRM
proposed to require, within 165 hours
time-in-service, visually inspecting the
upper and lower locking pin control rod
end fittings, and replacing the control
end fitting before further flight if it is
bent, twisted, or broken. The NPRM also
proposed to require cleaning and dye
penetrant inspecting the star support
pin for a crack, and replacing the star
support pin before further flight if there
is a crack. Lastly, the NPRM proposed
to require reinforcing the sliding door

star support stringer by installing three
carbon fabric plies. The proposed
requirements were intended to prevent
failure of the operation of a sliding door
from inside, which could delay
evacuation of passengers during an
emergency.

The NPRM was prompted by AD No.
2013-0093, dated April 15, 2013, and
corrected on April 17, 2013, issued by
EASA, which is the Technical Agent for
the Member States of the European
Union, to correct an unsafe condition
for Model EC120B and EC130B4
helicopters after a case was reported
where passengers could not open a
helicopter’s sliding door after landing.
EASA advises that an investigation
revealed a failure of the sliding door star
axle support.

Since we issued the NPRM,
Eurocopter France changed its name to
Airbus Helicopters. This AD reflects
that change and updates the contact
information to obtain service
documentation.

Comments

We gave the public the opportunity to
participate in developing this AD, but
we did not receive any comments on the
NPRM (79 FR 74, January 2, 2014).

FAA’s Determination

These helicopters have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, its
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed, except for the name change
previously described and a minor
editorial change in referencing the
service information in paragraph (e)(2)
of this AD to meet current publishing
requirements. These changes are
consistent with the intent of the
proposals in the NPRM (79 FR 74,
January 2, 2014) and will not increase
the economic burden on any operator
nor increase the scope of the AD.

Related Service Information

Eurocopter issued Alert Service
Bulletin (ASB) No. EC120-52A014 for
Model EC120B helicopters and ASB No.
EC130-52A009 for Model EC130B4
helicopters, both Revision 1, and both
dated January 25, 2013. The ASBs state
that the star support pin ruptured on the
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kinematics of the sliding door locking
system, and the rupture prevents sliding
doors from operating. The ASBs specify
visual and dye penetrant inspections of
sections of the sliding door attachment
assembly and reinforcement of the
sliding door star support.

Costs of Compliance

We estimate that this AD will affect
284 helicopters of U.S. Registry. We
estimate that operators may incur the
following costs in order to comply with
this AD with an average labor cost of
$85 per work-hour:

¢ Visually inspecting the upper and
lower locking pin control rod end
fittings requires 1 work-hour and a
minimal amount for consumable
materials for an estimated cost of $85
per helicopter, or $24,140 for the U.S.
fleet.

¢ Replacing the upper and lower
locking pin control rod end fittings with
airworthy fittings requires 5 work-hours
for a labor cost of $425. Parts will cost
about $242 for an estimated total cost of
$667 per helicopter.

¢ Dye penetrant inspecting the star
support pin for a crack requires 2 work-
hours and no parts for an estimated cost
of $170 per helicopter.

¢ Replacing the star support pin
requires 5 work-hours. Parts will cost
about $200 for an estimated total cost of
$625 per helicopter.

¢ Installing three carbon fabric plies
to reinforce the sliding door star support
requires 5 work-hours. Parts will cost
$200 for an estimated total cost of $625
per helicopter.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
helicopters identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-12-12 Airbus Helicopters (Previously
Eurocopter France): Amendment 39—
17873; Docket No. FAA-2013-1090;
Directorate Identifier 2013—-SW-017-AD.

(a) Applicability

This AD applies to following helicopters,
certificated in any category, except those
helicopters with modification 07 3796 or 07
2921 installed:

(1) Model EC120B helicopters, serial
numbers up to and including 1367, with a
sliding door, Part Number (P/N)
C526A2370101, installed; and

(2) Model EC130B4 helicopters with a
sliding door, P/N C526S1101051, installed.

(b) Unsafe Condition

This AD defines the unsafe condition as a
failure of the sliding door star axle support.

This condition could prevent operation of a
sliding door from inside, which could delay
evacuation of passengers during an
emergency.

(c) Effective Date
This AD becomes effective August 4, 2014.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 165 hours time-in-service:

(1) Visually inspect each upper and lower
locking pin control rod end fitting (control
end fitting) for a bend, twist, or breakage. If
a control end fitting is bent, twisted, or
broken, before further flight, replace the
control end fitting with an airworthy control
end fitting.

(2) Clean and dye penetrant inspect the star
support pin for a crack in the areas identified
as Zone X and Zone Y in Figure 3 of
Eurocopter Alert Service Bulletin No. EC120—
52A014, Revision 1, dated January 25, 2013
(ASB No. EC120-52A014) or Eurocopter
Alert Service Bulletin No. EC130-52A009,
Revision 1, dated January 25, 2013 (ASB No.
EC130-52A009), as applicable to your model
helicopter. If there is a crack in the star
support pin, before further flight, replace the
star support pin with an airworthy star
support pin.

(3) Reinforce the sliding door star support
stringer by installing three carbon fabric plies
by following the Accomplishment
Instructions, paragraph 3.B.2.d. of ASB No.
EC120-52A014 or ASB No. EC130-52A009,
as applicable to your model helicopter,
except this AD does not require you to
comply with paragraph 3.C.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: Gary Roach,
Aviation Safety Engineer, Regulations and
Policy Group, Rotorcraft Directorate, FAA,
2601 Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222-5110; email
gary.b.roach@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2013-0093, dated April 15, 2013, and
corrected on April 17, 2013. You may view
the EASA AD on the Internet at http://
www.regulations.gov in Docket No. FAA—
2013-1090.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 5220, Emergency Exits.
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(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Eurocopter Alert Service Bulletin No.
EC120-52A014, Revision 1, dated January 25,
2013.

(ii) Eurocopter Alert Service Bulletin No.
EC130-52A009, Revision 1, dated January 25,
2013.

(3) For Eurocopter service information
identified in this AD, contact Airbus
Helicopters, Inc., 2701 N. Forum Drive,
Grand Prairie, Texas 75052; telephone (972)
641-0000 or (800) 232-0323; fax (972) 641—
3775; or at http://
www.airbushelicopters.com/techpub.

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Fort Worth, Texas, on June 13,
2014.
Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2014-14621 Filed 6-27-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9672]

RIN 1545-BL55

Tax Credit for Employee Health

Insurance Expenses of Small
Employers

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations on the tax credit available to
certain small employers that offer health
insurance coverage to their employees.
The credit is provided under section
45R of the Internal Revenue Code
(Code), enacted by the Patient
Protection and Affordable Care Act.
These regulations affect small
employers, both taxable and tax-exempt

that are or might be eligible for the tax
credit.

DATES: Effective date: These regulations

are effective on June 30, 2014.
Applicability dates: For dates of

applicability, see § 1.45R-5(d).

FOR FURTHER INFORMATION CONTACT:

Stephanie Caden, (202) 317-6846 (not a

toll-free number).

SUPPLEMENTARY INFORMATION:

Background

Section 45R of the Code offers a tax
credit to certain small employers that
provide insured health coverage to their
employees. Section 45R was added to
the Code by section 1421 of the Patient
Protection and Affordable Care Act,
enacted March 23, 2010, Public Law
111-148 (as amended by section
10105(e) of the Patient Protection and
Affordable Care Act, which was
amended by the Health Care and
Education Reconciliation Act of 2010,
Public Law 111-152 (124 Stat. 1029))
(collectively, the ““Affordable Care
Act”).

Section 45R(a) provides a health
insurance credit that is available to
certain eligible small employers for any
taxable year in the credit period. Section
45R(d) provides that in order to be an
eligible small employer with respect to
any taxable year, an employer must
have in effect a contribution
arrangement that qualifies under section
45R(d)(4) and must have no more than
25 full-time equivalent employees
(FTEs), and the average annual wages of
its FTEs must not exceed an amount
equal to twice the dollar amount
determined under section 45R(d)(3)(B).
The amount determined under section
45R(d)(3)(B) is $25,000 (a dollar amount
which is adjusted for inflation for
taxable years beginning after December
31, 2013, and is $25,400 for taxable
years beginning in 2014).

Section 45R(d)(4) provides that a
contribution arrangement qualifies if it
requires an eligible small employer to
make a nonelective contribution on
behalf of each employee who enrolls in
a qualified health plan (QHP) offered to
employees by the employer through an
Exchange in an amount equal to a
uniform percentage (not less than 50
percent) of the premium cost of the QHP
(referred to in this preamble as the
uniform percentage requirement). For
purposes of section 45R, an Exchange
refers to a Small Business Health
Options Program (SHOP) Exchange,
established pursuant to section 1311 of
the Affordable Care Act and defined in
45 CFR 155.20. For purposes of this
preamble and the final regulations, a
contribution arrangement that meets

these requirements is referred to as a
“qualifying arrangement.”

Section 45R(b) provides that, subject
to the reductions described in section
45R(c), the amount of the credit is equal
to 50 percent (35 percent in the case of
a tax-exempt eligible small employer) of
the lesser of (1) the aggregate amount of
nonelective contributions the employer
made on behalf of its employees during
the taxable year under the qualifying
arrangement for premiums for QHPs
offered by the employer to its employees
through a SHOP Exchange, or (2) the
aggregate amount of nonelective
contributions the employer would have
made during the taxable year under the
arrangement if each employee for which
a contribution would be taken into
account under clause (1) of this
sentence had enrolled in a QHP which
had a premium equal to the average
premium (as determined by the
Secretary of Health and Human
Services) for the small group market in
the rating area in which the employee
enrolls for coverage.

Section 45R(c) phases out the credit
based upon the number of the
employer’s FTEs in excess of 10 and the
amount by which the average annual
wages exceeds $25,000 (a dollar amount
which is adjusted for inflation for
taxable years beginning after December
31, 2013, and is $25,400 for taxable
years beginning in 2014). Specifically,
section 45R(c) provides that the credit
amount determined under section
45R(b) is reduced (but not below zero)
by the sum of: (1) The credit amount
determined under section 45R(b)
multiplied by a fraction, the numerator
of which is the total number of FTEs of
the employer in excess of 10 and the
denominator of which is 15, and (2) the
credit amount determined under section
45R(b) multiplied by a fraction, the
numerator of which is the average
annual wages of the employer in excess
of the dollar amount in effect under
section 45R(d)(3)(B) and the
denominator of which is that dollar
amount. Section 45R(d)(3) provides that
the average annual wages of an eligible
small employer for any taxable year is
the amount determined by dividing the
aggregate amount of wages that were
paid by the employer to employees
during the taxable year by the number
of FTEs of the employer and rounding
that amount to the next lowest multiple
of $1,000.

Section 45R(e)(2) provides that for
taxable years beginning in or after 2014,
the credit period means the two-
consecutive-taxable year period
beginning with the first taxable year in
which the employer (or any
predecessor) offers one or more QHPs to
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its employees through a SHOP
Exchange.

For taxable years beginning in 2010,
2011, 2012, and 2013, section 45R(g)
provides that the credit is determined
without regard to whether the taxable
year is in a credit period, and no credit
period is treated as beginning with a
taxable year beginning before 2014. The
maximum amount of the credit for those
years is 35 percent (25 percent in the
case of a tax-exempt eligible small
employer) of an eligible small
employer’s nonelective contributions for
premiums paid for health insurance
coverage (within the meaning of section
9832(b)(1)) of an employee. Section
45R(g)(3) provides that an employer
does not become ineligible for the tax
credit for years beginning prior to 2014
solely because it arranges for the
offering of insurance outside of a SHOP
Exchange.

In 2010, the Treasury Department and
the IRS published two notices
addressing the application of section
45R that taxpayers may rely upon for
taxable years beginning before 2014: (1)
Notice 2010—44 (2010-22 IRB 717 (June
1, 2010)) (addressing the eligibility
requirements and how to calculate and
claim the credit, and providing
transition relief for taxable years
beginning in 2010 with respect to
qualifying arrangements); and Notice
2010-82 (2010-51 IRB 857 (December
20, 2010)) (expanding guidance on the
eligibility requirements, the uniform
percentage requirement, and the
application of the average premium
cap).

On August 26, 2013, the Treasury
Department and the IRS released a
notice of proposed rulemaking (REG—
113792-13, 78 FR 52719) to provide
guidance on the application of section
45R for years beginning on or after
January 1, 2014. The section of the
preamble to these proposed regulations
entitled “Proposed Effective/
Applicability Dates” provided that
employers may rely on the proposed
regulations for guidance for taxable
years beginning after 2013 and before
2015. Fourteen comments responded to
the notice of proposed rulemaking; no
public hearing was requested or held.
After consideration of all of the
comments, these final regulations adopt
the provisions of the proposed
regulations with certain modifications,
the most significant of which are
highlighted in the Explanation and
Summary of Comments below. All
comments are available for public
inspection at www.regulations.gov or
upon request.

The Treasury Department and the IRS
issued Notice 2014—6 (2014—2 IRB 279

(January 6, 2014)), which provides
transition relief for certain small
employers that cannot offer a QHP
through a SHOP Exchange because the
employer’s principal business address is
in a particular listed county in which a
QHP will not be available through a
SHOP Exchange for the 2014 calendar
year.

Explanation and Summary of
Comments

I. In General

The proposed regulations and these
final regulations generally incorporate
the provisions of Notice 2010—44 and
Notice 2010-82 as modified to reflect
the differences between the statutory
provisions applicable to years beginning
before 2014 and those applicable to
years beginning after 2013. As in Notice
2010-44 and Notice 2010-82, the
proposed and final regulations use the
term ‘“‘qualifying arrangement” to
describe an arrangement under which
an eligible small employer pays
premiums for each employee enrolled in
health insurance coverage offered by the
employer in an amount equal to a
uniform percentage (not less than 50
percent) of the premium cost of the
coverage. Section 45R(d)(4) also requires
that, for taxable years beginning in or
after 2014, the health insurance
coverage described in a qualifying
arrangement be a QHP offered by an
employer to its employees through a
SHOP Exchange (subject to certain
transition guidance for 2014). The final
regulations generally retain these
provisions and definitions. The final
regulations also add definitions for the
term ‘“‘tobacco surcharge,” which refers
to the surcharge in addition to the
premium that may be charged in the
SHOP Exchange that is attributable to
tobacco use, and for the term “wellness
program,” which refers to a program
under which discounts or rebates are
offered for employee participation in
programs promoting health. These
definitions incorporate terms found in
45 CFR 147.102(a) of the final
regulations for Health Insurance Market
Rules, issued on February 27, 2013 (78
FR 13406), and § 54.9802—1(f) of the
final regulations on Incentives for
Nondiscriminatory Wellness Programs
in Group Health Plans, issued on June
3,2013 (78 FR 33157).

II. Eligibility for the Credit

Consistent with section 45R and the
proposed regulations, these final
regulations define an eligible small
employer as an employer that has no
more than 25 FTEs for the taxable year,
whose employees have average annual

wages of no more than $50,000 per FTE
(as adjusted for inflation for years after
2013), and that has a qualifying
arrangement in effect that requires the
employer to pay a uniform percentage
(not less than 50 percent) of the
premium cost of a QHP offered by the
employer to its employees through a
SHOP Exchange.? These regulations
define a tax-exempt eligible small
employer as an eligible small employer
that is described in section 501(c) and
that is exempt from tax under section
501(a). These regulations also provide
that all employers treated as a single
employer under section 414(b), (c), (m),
or (o) are treated as a single employer
for purposes of section 45R.

Consistent with the proposed
regulations, these final regulations
further provide that employees
(determined under the common law
standard) who perform services for the
employer during the taxable year
generally are taken into account in
determining FTEs and average annual
wages. In determining FTEs, these
regulations provide that FTEs are
calculated by computing the total hours
of service for the taxable year (using one
of three allowable methods) and
dividing by 2,080. If the result is not a
whole number, the result is rounded
down to the next lowest whole number,
except if the result is less than one the
employer rounds up to one FTE. One
commenter requested that the FTE
calculation include only full-time
employees who work 40 hours a week
and not part-time employees. The final
regulations do not adopt this suggestion
because it is inconsistent with the
statutory definition of full-time
equivalent employee set forth in section
45R(d)(2). These final regulations
provide that leased employees, as
defined in section 414(n)(2), are counted
in computing a service recipient’s FTEs
and average annual wages. See section
45R(e)(1)(B). These regulations also
provide that premiums paid on behalf of
a former employee may be treated as
paid on behalf of an employee for
purposes of calculating the credit
provided that if so treated, the former
employee is also treated as an employee
for purposes of the uniform percentage
requirement. See § 1.45R—1(a)(5)(vii).

Consistent with the proposed
regulations, these final regulations
provide that an employee’s hours of
service for a year include hours for
which the employee is paid, or entitled

1 Although the term, “eligible small employer” is
defined in section 45R(d)(1) to include employers
with “no more than 25 FTEs,” the phase out of the
credit amount under section 45R(c) operates in such
a way that an employer with exactly 25 FTEs is not
in fact eligible for the credit.
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to payment, for the performance of
duties for the employer during the
employer’s taxable year and provide
three methods for calculating the total
number of hours of service for
employees for the taxable year. One
commenter requested that employees of
educational organizations be credited
with hours of service during
employment breaks because the use of
a 12-month measurement period for
employees who provide services only
during the active portions of the
academic year could inappropriately
result in these employees not being
treated as full-time employees. The final
regulations do not adopt this suggestion
because it is inconsistent with the
statutory framework of section 45R,
which bases calculations on FTEs, not
full-time employees.

Wages, for purposes of the credit, are
defined in these final regulations (and
the proposed regulations) as amounts
treated as wages under section 3121(a)
for purposes of FICA, determined
without considering the social security
wage base limitation. To calculate
average annual FTE wages, an employer
must determine the total wages paid
during the taxable year to all employees,
divide the total wages paid by the
number of FTEs, and if the result is not
a multiple of $1,000, round the result to
the next lowest multiple of $1,000. One
commenter requested that the final
regulations clarify whether bonuses are
included in the average annual wage
calculation. The proposed and these
final regulations provide that the
average annual wage limitation is
determined using the definition of
wages found in section 3121(a),
determined without regard to the social
security wage base limitation under
section 3121(a)(1); therefore, bonuses
would be included to the extent treated
as wages under section 3121(a) for
purposes of FICA.

Based on section 45R(d)(5), the
proposed regulations and these final
regulations provide that employees who
work on a seasonal basis for 120 or
fewer days during the taxable year are
not considered employees when
determining FTEs and average annual
wages, but premiums paid on behalf of
seasonal workers may be counted in
determining the amount of the credit.
One commenter requested clarification
of whether all employees who terminate
employment before working 120 days
are considered seasonal employees for
purposes of the FTE calculation. The
final regulations, like the proposed
regulations, provide that only workers
who perform labor or services on a
seasonal basis, including retail workers
employed exclusively during holiday

seasons, meet the definition of a
seasonal worker for purposes of the
credit. The final regulations further
provide that employers may apply a
reasonable, good faith interpretation of
the term seasonal worker and a
reasonable good faith interpretation of
29 CFR 500.20(s)(1) (including as
applied by analogy to workers and
employment positions not otherwise
covered under 29 CFR 500.20(s)(1)).

III. Calculating the Credit

Under section 45R and these final
regulations, for taxable years beginning
in or after 2014, the maximum credit for
an eligible small employer other than a
tax-exempt eligible small employer is 50
percent of the eligible small employer’s
premium payments made on behalf of
its employees under a qualifying
arrangement for QHPs offered through a
SHOP Exchange. For a tax-exempt
eligible small employer for those years,
the maximum credit is 35 percent.

As provided in the proposed
regulations, for purposes of calculating
the credit under section 45R for taxable
years beginning after 2013, the final
regulations provide that an employer’s
premium payments are limited by the
average premium in the small group
market in the rating area in which the
employee enrolls for coverage through a
SHOP Exchange. The credit will be
reduced by the excess of the credit
calculated using the employer’s
premium payments over the credit
calculated using the average premium.
For example, if an employer pays 50
percent of the $7,000 premium for
employee coverage ($3,500), but the
average premium for employee coverage
in the small group market in the rating
area in which the employees enroll is
$6,000, for purposes of calculating the
credit the employer’s premium
payments are limited to 50 percent of
$6,000 ($3,000).

Under section 45R and the proposed
regulations, the credit phases out for
eligible small employers if the number
of FTEs exceeds 10, or if the average
annual wages for FTEs exceed $25,000
(as adjusted for inflation for taxable
years beginning after 2013). For an
employer with both more than 10 FTEs
and average annual FTE wages
exceeding $25,000, the credit is reduced
based on the sum of the two reductions.
This may reduce the credit to zero even
for some employers with fewer than 25
FTEs and average annual FTE wages of
less than double the $25,000 dollar
amount (as adjusted for inflation). These
final regulations incorporate these
statutory phase-out provisions, and also
retain the provisions pertaining to state
subsidies and tax credit limitations.

With respect to the payroll tax
limitation for tax-exempt employers,
section 45R and the proposed
regulations defined the term ““payroll
taxes” as (1) amounts required to be
withheld under section 3402 2 and (2)
the employee’s and employer’s shares of
Medicare tax required to be withheld
and paid under sections 3101(b) and
3111(b) on employees’ wages for the
year. For a tax-exempt eligible small
employer, the amount of the credit
cannot exceed the amount of the payroll
taxes of the employer during the
calendar year in which the taxable year
begins. The final regulations retain these
provisions.

Consistent with the proposed
regulations, these final regulations
provide that the first year for which an
eligible small employer files Form 8941,
“Credit for Small Employer Health
Insurance Premiums,” claiming the
credit, or files Form 990-T, “Exempt
Organization Business Income Tax
Return,” with an attached Form 8941, is
the first year of the two-consecutive-
taxable year credit period. Even if the
employer is eligible to claim the credit
for only part of the first year, the filing
of Form 8941 begins the first year of the
two-consecutive-taxable year credit
period, regardless of when the employer
begins offering QHPs through a SHOP.
A commenter noted that the two-year
limit on the credit period might cause
some employers to discontinue
contributing to coverage once the credit
expires after two years. However, the
statutory language imposes the
limitation and the final regulations
incorporate these provisions of the
proposed regulations pertaining to the
two-consecutive-taxable year credit
period limitation.

In general, only premiums paid by the
employer for employees enrolled in a
QHP offered through a SHOP Exchange
are counted when calculating the credit.
A stand-alone dental health plan offered
through a SHOP Exchange will be
considered a QHP for purposes of the
credit. See Patient Protection and
Affordable Care Act; Establishment of
Exchanges and Qualified Health Plans;
Exchange Standards for Employers, 77
FR 18310, 18315 (March 27, 2012).

Consistent with the proposed
regulations, these final regulations
provide that amounts made available by
an employer under, or contributed by an
employer to, Health Reimbursement

2 Although section 45R(f)(3)(A)(i) cites to section
3401(a)(1) as imposing the obligation on employers
to withhold income tax from employees, it is
actually section 3402 that imposes the withholding
obligation. We have cited to section 3402
throughout this preamble and in the proposed and
these final regulations.
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Arrangements (HRAs), health flexible
spending arrangements (FSAs), and
health savings accounts (HSAs) are not
taken into account for purposes of
determining premium payments by the
employer when calculating the credit.
One commenter requested that
household employers be allowed to
claim the credit through use of an HRA.
The final regulations do not adopt this
modification. An employer’s premium
payments are not taken into account for
purposes of the section 45R credit
unless they are paid for health
insurance coverage under a qualifying
arrangement, which is an arrangement
under which the employer pays
premiums for each employee enrolled in
health insurance coverage offered by the
employer in an amount equal to a
uniform percentage (not less than 50
percent) of the premium cost of the
coverage. For taxable years beginning in
or after 2014, generally an employer
must make premium payments on
behalf of its employees for QHPs offered
by the employer to its employees
through a SHOP. Because an HRA is a
self-insured plan, this type of
arrangement is not health insurance
coverage for purposes of the credit and
employer contributions to this type of
arrangement are not taken into account
for purposes of the credit for any year.

Also, consistent with the proposed
regulations, the final regulations
provide that a minister who is a
common law employee is taken into
account in an employer’s FTE
calculation and the premiums paid by
the employer for health insurance for
the minister may be counted in
calculating the credit.

With respect to trusts, estates,
regulated investment companies, real
estate investment trusts, and
cooperative organizations, section
45R(e)(5)(B) provides that rules similar
to the rules of section 52(c), (d), and (e)
will apply. Because section 45R(f)
explicitly provides that a tax-exempt
eligible small employer may be eligible
for the credit, these regulations do not
adopt a rule similar to section 52(c) but
do provide that rules similar to the rules
of section 52(d) and (e) and the
regulations thereunder apply in
calculating and apportioning the credit
with respect to these entities.

If an eligible small employer’s plan
year begins on a date other than the first
day of its taxable year, it may not be
practical or possible for the employer to
offer insurance to its employees through
a SHOP Exchange at the beginning of its
first taxable year beginning in 2014. The
proposed regulations provided a
transition rule that applies if (1) as of
August 26, 2013, an eligible small

employer offers coverage in a plan year
that begins on a date other than the first
day of its taxable year, (2) the employer
offers coverage during the period before
the first day of the plan year beginning
in 2014 that would have qualified the
employer for the credit under the rules
otherwise applicable to the period
before January 1, 2014, and (3) the
employer begins offering coverage
through a SHOP Exchange as of the first
day of its plan year that begins in 2014.
Under the transition rule, the small
employer will be treated as offering
coverage through a SHOP Exchange for
its entire 2014 taxable year for purposes
of eligibility for, and calculation of, a
credit under section 45R. Thus, for an
employer that meets these requirements,
the credit will be calculated at the 50
percent rate (35 percent rate for tax-
exempt eligible small employers) for the
entire 2014 taxable year and the 2014
taxable year will be the start of the two-
consecutive-taxable year credit period.
One commenter requested that this
transition rule apply to all employers
that have plan years that do not match
their taxable years, including those that
changed plan years after August 26,
2013, and that it should not be limited
to those employers having a plan year
that does not match the taxable year as
of August 26, 2013. However, the intent
of the rule was to provide relief for
employers that had plan years that did
not match their taxable years when the
proposed regulations were issued and
not to provide a mechanism to change
plan years to maximize the credit
without satisfying the statutory
requirements. Accordingly, the final
regulations include without change the
transition rule set forth in the proposed
regulations.

Several commenters requested the
credit be made available to eligible
small employers if a SHOP Exchange is
not available in the employer’s principal
place of business for the 2014 calendar
year. Treasury and the IRS issued Notice
2014-6 to address these concerns with
respect to eligible small employers with
a principal business address in counties
(listed in the Notice) in which no
qualified health plans are available
through a SHOP Exchange for 2014.3
For purposes of the transition rule
provided in the final regulations for an

3The counties listed in Notice 2014—6 are:
Washington—Adams, Asotin, Benton, Chelan,
Clallam, Columbia, Douglas, Ferry, Franklin,
Garfield, Grant, Grays Harbor, Island, Jefferson,
King, Kitsap, Kittitas, Klickitat, Lewis, Lincoln,
Mason, Okanogan, Pacific, Pend Oreille, Pierce, San
Juan, Skagit, Skamania, Snohomish, Spokane,
Stevens, Thurston, Wahkiakum, Walla Walla,
Whatcom, Whitman, and Yakima counties; and
Wisconsin—Green Lake, Lafayette, Marquette,
Florence, and Menominee counties.

eligible small employer with a group
health plan year that begins on a date in
2014 other than the first day of the
employer’s taxable year, an employer
with a principal business address in one
of the counties listed in Notice 2014—6
is not required to begin offering
coverage through a SHOP Exchange as
of the first day of its plan year that
begins in 2014 in order to be treated as
offering coverage through a SHOP
Exchange for its entire 2014 year.
Instead, such an employer is required to
continue offering health insurance
coverage for the plan year that begins in
2014 that would have qualified for a tax
credit under section 45R under the rules
applicable before 2014.

In accordance with Notice 20146,
small employers described in the
preceding paragraph may calculate the
credit by treating health insurance
coverage provided for the 2014 health
plan year as qualifying for the section
45R credit, provided that the coverage
would have qualified for a credit under
section 45R under the rules applicable
before 2014. This treatment applies with
respect to the health plan year
beginning in 2014, including any
portion of that plan year that continues
into 2015. If the eligible small employer
claims the section 45R credit for the
2014 taxable year, the credit will be
calculated at the 50 percent rate (35
percent rate for tax-exempt eligible
small employers) for the entire 2014
taxable year, and the 2014 taxable year
will be the first year of the two-
consecutive-taxable-year credit period.
In addition, if the eligible small
employer claims the section 45R credit
for the portion of the 2014 health plan
year that continues into 2015, the tax
credit will be calculated at the 50
percent rate (35 percent rate for tax-
exempt eligible small employers) for the
corresponding portion of the 2015
taxable year.

III. Application of Uniform Percentage
Requirement

A. Uniform Premium

Section 45R requires that to be
eligible for the credit, a small employer
must generally pay a uniform
percentage (not less than 50 percent) of
the premium for each employee
enrolled in a QHP offered to its
employees through a SHOP Exchange.
The proposed regulations set forth
requirements for applying this
requirement in separate situations
depending upon (1) whether the
premium established for the QHP is
based upon list billing or is based upon
composite billing, (2) whether the QHP
offers only employee-only coverage, or
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other tiers of coverage, such as family
coverage, and (3) whether the employer
offers one QHP or more than one QHP.
The final regulations incorporate the
uniform percentage requirement
provisions from the proposed
regulations, but also contain additional
rules for how to apply the uniform
percentage requirement if SHOP
dependent coverage is offered (for a
definition and discussion of SHOP
dependent coverage, see section III.C of
this preamble). The uniform percentage
rule applies only to the employees who
are offered coverage and does not
require any particular employee or class
of employees to be offered coverage.

B. Composite Billing and List Billing

The final regulations adopt the
definitions of “composite billing” and
“list billing” as used in the prior notices
and the proposed regulations.
Composite billing means a system of
billing under which a health insurer
charges a uniform premium for each of
the employer’s employees or charges a
single aggregate premium for the group
of covered employees that the employer
may then divide by the number of
covered employees to determine the
uniform premium. In contrast, the term
“list billing” is defined as a billing
system under which a health insurer
lists a separate premium for each
employee based on the age of the
employee or other factors.

C. Employers Offering One QHP

For an employer offering one QHP
under a composite billing system with
one level of employee-only coverage,
the proposed regulations provided that
the uniform percentage requirement is
met if the eligible small employer pays
the same amount for each employee
enrolled in coverage and that amount is
equal to at least 50 percent of the
premium for employee-only coverage. If
an employer is offering one QHP under
a composite billing system with
different tiers of coverage (for example,
employee-only or family coverage) for
which different premiums are charged,
the uniform percentage requirement is
satisfied if the eligible small employer
either: (1) Pays the same amount for
each employee enrolled in a particular
tier of coverage and that amount is equal
to at least 50 percent of the premium for
that tier of coverage, or (2) pays an
amount for each employee enrolled in a
tier of coverage other than employee-
only coverage that is the same for all
employees and is no less than the
amount that the employer would have
contributed toward employee-only
coverage for that employee (and is equal
to at least 50 percent of the premium for

employee-only coverage). The final
regulations generally retain these
provisions.

For an employer offering one QHP
under a list billing system that offers
only employee-only coverage, the
uniform percentage requirement is
satisfied if the eligible small employer
either (1) pays an amount equal to a
uniform percentage (not less than 50
percent) of the premium charged for
each employee, or (2) determines an
“employer-computed composite rate”
and, if any employee contribution is
required, each enrolled employee pays a
uniform amount toward the employee-
only premium that is no more than 50
percent of the employer-computed
composite rate for employee-only
coverage. The final regulations
incorporate the definition of “employer-
computed composite rate’” from the
proposed regulations as the average rate
determined by adding the premiums for
that tier of coverage for all employees
eligible to participate in the employer’s
health insurance plan (whether or not
the eligible employee enrolls in
coverage under the plan or in that tier
of coverage under the plan) and
dividing by the total number of such
eligible employees.

For an employer offering one QHP
under a list billing system with at least
one tier of coverage with a higher
premium than employee-only coverage,
the employer satisfies the requirement if
it either (1) pays an amount for each
employee covered under each tier of
coverage equal to or exceeding the
amount that the employer would have
contributed for that employee for
employee-only coverage, calculated
either based upon the actual premium
that the insurer would have charged for
that employee-only coverage or the
employer-computed composite rate for
employee-only coverage; or (2) meets
the requirements applicable to
employers offering one QHP with only
employee-only coverage and using list
billing described in (1) but substituting
the employer-computed composite rate
for each tier of coverage for the
employer-computed composite rate for
employee-only coverage.

In addition to incorporating the rules
stated in the proposed regulations, the
final regulations clarify the rules for
satisfying the uniform percentage
requirement in circumstances in which
employers elect to offer SHOP
dependent coverage to employees
through the SHOP Exchange. SHOP
dependent coverage is coverage offered
separately to any individual who is or
may become eligible for coverage under
the terms of a group health plan offered
through SHOP because of a relationship

to a participant-employee (including an
employee’s domestic partner or similar
relation, such as a person with whom
the employee has entered into a civil
union), whether or not a dependent of
the participant-employee under section
152 of the Code. SHOP dependent
coverage is different than family
coverage in that it provides coverage
only to the employee’s dependents
based on allowable rating factors, and
does not include the participant-
employee. As coverage purchased that
does not include the employee, SHOP
dependent coverage is not taken into
account for purposes of applying the
uniformity requirement. Accordingly,
regardless of whether composite or list
billing is used, if an employer opts to
provide SHOP dependent coverage to
employees in addition to employee-only
coverage, the final regulations provide
that the employer does not fail to satisfy
the uniform percentage requirement by
contributing a different amount toward
that SHOP dependent coverage than to
either employee-only coverage or family
coverage, even if that contribution is
zero, or that contribution is different for
dependents of different employees or
groups of employees.* However,
premiums paid for SHOP dependent
coverage may be counted in determining
the amount of the credit.

The final regulations provide
examples of how the uniform
percentage requirement is applied in
these situations.

D. Employers Offering More Than One
Plan

The final regulations generally adopt
the rule set forth in the proposed
regulations that if an employer offers
more than one QHP through a SHOP
Exchange, the uniform percentage
requirement may be satisfied in one of
two ways. The first is on a plan-by-plan
basis, meaning that the employer’s
premium payments for each plan
individually satisfy the uniform
percentage requirement stated above.
The amounts or percentages of
premiums paid toward each QHP do not
have to be the same, but they must each
satisfy the uniform percentage

4 Section 2716 of the Public Health Service Act,
which is incorporated into the Code by section 9815
of the Code, applies nondiscrimination rules similar
to section 105(h) to insured group health plans.
Treasury and the IRS continue to develop the
nondiscrimination rules under section 2716, and
compliance with section 2716 will not be required
until after regulations or other administrative
guidance of general applicability has been issued.
See Notice 2011-1 (2011-2 IRB). The uniformity
rules differ from the provisions of section 2716 so
that compliance with the uniformity rules may not
necessarily mean that the arrangement also
complies with the requirements of section 2716.
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requirement if each QHP is tested
separately. The other permissible
method to satisfy the uniform
percentage requirement is through the
reference plan method. Under the
reference plan method, the employer
designates one of its QHPs as a reference
plan. Then the employer determines a
level of employer contributions for each
employee such that, if all eligible
employees enrolled in the reference
plan, the contributions would satisfy the
uniform percentage requirement as
applied to that reference plan and the
employer allows each employee to
apply the amount of employer
contribution determined necessary to
meet the uniform percentage
requirement toward the reference plan
or toward coverage under any other
available QHP.

E. Tobacco Surcharges and Wellness
Programs

Tobacco usage is an allowable rating
factor in the SHOP Exchange that may
affect employee premiums. In addition,
wellness programs resulting in a
premium subsidy are becoming more
common. The proposed regulations did
not address the impact of a tobacco
surcharge or wellness program on the
uniform percentage requirement. The
final regulations provide that a tobacco
surcharge applicable to coverage
acquired on a SHOP Exchange and
amounts paid by the employer to cover
the surcharge are not included in
premiums for purposes of calculating
the uniform percentage requirement, nor
are payments of the surcharge treated as
premium payments for purposes of the
credit. The final regulations also
provide that the uniform percentage
requirement is applied without regard to
employee payment of the tobacco
surcharges in cases in which all or part
of the employee tobacco surcharges are
not paid by the employer.

The final regulations also address
wellness programs implemented by the
employer that affect the required
employee contribution (and accordingly
the employer contribution). For this
purpose, a wellness program refers to a
wellness program as defined for
purposes of the regulations under the
Health Insurance Portability and
Accountability Act. See § 54.9802—1(f).
Specifically the final regulations
provide that, for purposes of meeting
the uniform percentage requirement,
any additional amount of the employer
contribution attributable to an
employee’s participation in a wellness
program over the employer contribution
with respect to an employee that does
not participate in the wellness program
is not taken into account in calculating

the uniform percentage requirement,
whether the difference is due to a
discount for participation or a surcharge
for nonparticipation. The employer
contributions for employees that do not
participate in the wellness program
must be at least 50 percent of the
premium (including any premium
surcharge for nonparticipation).
However, for purposes of computing the
credit, the employer contributions are
taken into account, including those
contributions attributable to an
employee’s participation in a wellness
program.

F. Employers Complying With State Law

The Treasury Department and the IRS
understand that at least one State
requires employers to contribute a
certain percentage (for example, 50
percent) to an employee’s premium cost,
but also requires that the employee’s
contribution not exceed a certain
percentage of monthly gross earnings; as
a result, in some instances, the
employer’s required contribution for a
particular employee might exceed 50
percent of the premium. To satisfy the
uniform percentage requirement under
section 45R, the employer generally
would be required to increase the
employer contribution to all of its
employees’ premiums to match the
increase for that one employee, which
may be difficult, especially if the
percentage increase is substantial. An
employer will be treated as meeting the
uniform percentage requirement if the
failure to satisfy the uniform percentage
requirement is attributable to additional
employer contributions made to certain
employees solely to comply with an
applicable State or local law.

IV. Claiming the Credit

The proposed regulations prescribed
rules for claiming the credit on the Form
8941, Credit for Small Employer Health
Insurance Premiums, for reflecting the
credit in estimated tax payments, and
for offsetting an eligible small
employer’s AMT liability for the year.
The proposed regulations also stated
that no deduction is allowed under
section 162 for that portion of the
premiums paid equal to the amount of
the credit claimed under section 45R.
See section 280C(h). The final
regulations retain these rules and
provisions.

Effective/Applicability Dates

Section 1421(f), as amended by
§ 10105 of the Affordable Care Act,
provides that section 45R applies to
taxable years beginning after December
31, 2009; however, Notice 2014—6
provides transition relief for certain

small employers that cannot offer a QHP
through a SHOP Exchange for 2014.
These final regulations are effective
on June 30, 2014. These final
regulations are applicable for taxable
years beginning after 2013.
Alternatively, employers may rely on
the provisions of the proposed
regulations for taxable years beginning
after 2013, and before 2015. For
transition rules related to certain plan
years beginning in 2014, see § 1.45R—
3(i).
Availability of IRS Documents

IRS notices cited in this preamble are
made available by the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulations
do not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
Chapter 6) does not apply.

It is hereby certified that this
regulation will not have a significant
economic impact on a substantial
number of small entities. Accordingly, a
regulatory flexibility analysis is not
required. While the number of small
entities affected is substantial, the
economic impact on the affected small
entities is not significant. The
information required to determine a
small employer’s eligibility for, and
amount of, an applicable credit,
generally consisting of the annual hours
worked by its employees, the annual
wages paid to its employees, the cost of
the employees’ premiums for qualified
health plans and the employer’s
contribution towards those premiums, is
information that the small employer
generally will retain for business
purposes and that will be readily
available to accumulate for purposes of
completing the necessary form for
claiming the credit. In addition, this
credit is available to any eligible small
employer only twice (because the credit
can be claimed by a small employer
only for two consecutive taxable years
beginning after 2013, beginning with the
taxable year for which the small
employer first claims the credit).
Accordingly, no small employer will
calculate the credit amount or complete
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the process for claiming the credit under
this regulation more than twice.

Pursuant to section 7805(f) of the
Code, the proposed regulations
preceding these regulations were
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comments on its
impact on small business. No comments
were received.

Drafting Information

The principal author of these
regulations is Stephanie Caden, Office
of the Division Counsel/Associate Chief
Counsel (Tax Exempt and Government
Entities). However, other personnel
from the IRS and the Treasury
Department participated in their
development.

List of Subjects 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART I—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.45R-0is added to
read as follows:

§1.45R-0 Table of contents.

This section lists the table of contents
for §§ 1.45R-1 through 1.45R-5.

§1.45R-1 Definitions.

1) Average premium.

2) Composite billing.

3) Credit period.

4) Eligible small employer.

5) Employee.

6) Employer-computed composite

7.) Exchange.
8) Family member.
9) Full-time equivalent employee

(10) List billing.
(11) Net premium payments.
(12) Nonelective contribution.
(13) Payroll taxes.
(14) Qualified health plan QHP.
(15) Qualifying arrangement.
(16) Seasonal worker.
(17) SHOP dependent coverage.
(18) Small Business Health Options
Program (SHOP).
(19) State.
(20) Tax-exempt eligible small
employer.

(21) Tier.

(22) Tobacco surcharge.

(23) United States.

(24) Wages.

(25) Wellness program.

(b) Effective/applicability date.

§1.45R-2 Eligibility for the credit.

(a) Eligible small employer.
(b) Application of section 414
employer aggregation rules.
(c) Employees taken into account.
(d) Determining the hours of service
performed by employees.
(1) In general.
2) Permissible methods.
3) Examples.
e) FTE calculation.
1) In general.
2) Example.
(f) Determining the employer’s
average annual wages.
(1) In general.
(2) Example.
(g) Effective/applicability date.

(
(
(
(
(

§1.45R-3 Calculating the credit.

(a) In general.

(b) Average premium limitation.

(1) In general.

(2) Examples.

(c) Credit phaseout.

(1) In general.

(2) $25,000 dollar amount adjusted for
inflation.

(3) Examples

(d) State credits and subsidies for
health insurance.

(1) Payments to employer.

(2) Payments to issuer.

(3) Credits may not exceed net
premium payment.

(4) Examples.

(e) Payroll tax limitation for tax-
exempt eligible small employers.

(1) In general.

(2) Example.

(f) Two-consecutive-taxable year
credit period limitation.

(g) Premium payments by the
employer for a taxable year.

(1) In general.

(2) Excluded amounts.

(h) Rules applicable to trusts, estates,
regulated investment companies, real
estate investment trusts and cooperative
organizations.

(i) Transition rule for 2014.

(1) In general.

(2) Example.

(j) Effective/applicability date.

§1.45R—4 Uniform percentage of premium
paid.

(a) In general.

(b) Employers offering one QHP.

(1) Employers offering one QHP, self-
only coverage, composite billing.

(2) Employers offering one QHP, other
tiers of coverage, composite billing.

(3) Employers offering one QHP, self-
only coverage, list billing.

(4) Employers offering one QHP, other
tiers of coverage, list billing.

(5) Employers offering SHOP
dependent coverage.

(c) Employers offering more than one
QHP.

(1) QHP-by-QHP method.

(2) Reference QHP method.

(d) Tobacco surcharges and wellness
program discounts.

(i) Tobacco surcharges.

(ii) Wellness programs.

(e) Special rules regarding employer
compliance with applicable State and
local law.

(f) Examples.

(g) Effective/applicability date.

§1.45R-5 Claiming the credit.

(a) Claiming the credit.

(b) Estimated tax payments and
alternative minimum tax (AMT)
liability.

(c) Reduction of section 162
deduction.

(d) Effective/applicability date.
m Par. 2. Sections 1.45R-1, 1.45R-2,
1.45R-3, 1.45R—4 and 1.45R-5 are
added to read as follows:

§1.45R-1 Definitions.

(a) Definitions. The definitions in this
section apply to this section and
§§1.45R-2, 1.45R-3, 1.45R-4, and
1.45R-5.

(1) Average premium. The term
average premium means an average
premium for the small group market in
the rating area in which the employee
enrolls for coverage. The average
premium for the small group market in
a rating area is determined by the
Secretary of Health and Human
Services.

(2) Composite billing. The term
composite billing means a system of
billing under which a health insurer
charges a uniform premium for each of
the employer’s employees or charges a
single aggregate premium for the group
of covered employees that the employer
then divides by the number of covered
employees to determine the uniform
premium.

(3) Credit period—(i) In general. The
term credit period means, with respect
to any eligible small employer (or any
predecessor employer), the two-
consecutive-taxable-year period
beginning with the first taxable year
beginning after 2013, for which the
eligible small employer files an income
tax return with an attached Form 8941,
“Credit for Small Employer Health
Insurance Premiums” (or files a Form
990-T, “Exempt Organization Business
Income Tax Return,” with an attached
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Form 8941 in the case of a tax-exempt
eligible employer). For a transition rule
for 2014, see § 1.45R-3(i).

(ii) Examples. The following
examples illustrate the provisions of
paragraph (a)(3)(i) of this section:

Example 1. (i) Facts. In 2014, an eligible
small employer (Employer) that uses a
calendar year as its taxable year begins to
offer insurance through a SHOP Exchange.
Employer has 4 employees and otherwise
qualifies for the credit, but none of the
employees enroll in the coverage offered by
Employer through the SHOP Exchange. In
mid-2015, the 4 employees enroll for
coverage through the SHOP Exchange but
Employer does not file Form 8941 or claim
the credit. In 2016, Employer has 20
employees and all are enrolled in coverage
offered through the SHOP Exchange.
Employer files Form 8941 with Employer’s
2016 tax return to claim the credit.

(ii) Conclusion. Employer’s taxable year
2016 is the first year of the credit period.
Accordingly, Employer’s two-year credit
period is 2016 and 2017.

Example 2. (i) Facts. Same facts as
Example 1, but Employer files Form 8941
with Employer’s 2015 tax return.

(ii) Conclusion. Employer’s taxable year
2015 is the first year of the credit period.
Accordingly, Employer’s two-year credit
period is 2015 and 2016 (and does not
include 2017). Employer is entitled to a
credit based on a partial year of SHOP
Exchange coverage for Employer’s taxable
year 2015.

(4) Eligible small employer. (i) The
term eligible small employer means an
employer that meets the requirements
set forth in § 1.45R-2.

(ii) For the definition of tax-exempt
eligible small employer, see paragraph
(a)(19) of this section.

(iii) A farmers’ cooperative described
under section 521 that is subject to tax
pursuant to section 1381, and otherwise
meets the requirements of this
paragraph (a)(4) and § 1.45R-2, is an
eligible small employer.

(5) Employee—(i) In general. Except
as otherwise specifically provided in
this paragraph (a)(5), the term employee
means an individual who is an
employee of the eligible small employer
under the common law standard. See
§31.3121(d)-1(c).

(ii) Leased employees. For purposes of
this paragraph (a)(5), the term employee
also includes a leased employee (as
defined in section 414(n)).

(iii) Certain individuals excluded. The
term employee does not include
independent contractors (including sole
proprietors), partners in a partnership,
shareholders owning more than two
percent of an S corporation, and any
owners of more than five percent of
other businesses. The term employee
also does not include family members of
these owners and partners, including

the employee-spouse of a shareholder
owning more than two percent of the
stock of an S corporation, the employee-
spouse of an owner of more than five
percent of a business, the employee-
spouse of a partner owning more than

a five percent interest in a partnership,
and the employee-spouse of a sole
proprietor, or any other member of the
household of these owners and partners
who qualifies as a dependent under
section 152(d)(2)(H).

(iv) Seasonal workers. The term
employee does not include seasonal
workers unless the seasonal worker
provides services to the employer on
more than 120 days during the taxable

ear.

(v) Ministers. Whether a minister is an
employee is determined under the
common law standard for determining
worker status. If, under the common law
standard, a minister is not an employee,
the minister is not an employee for
purposes of this paragraph (a)(5) and is
not taken into account in determining
an employer’s FTEs, and premiums paid
for the minister’s health insurance
coverage are not taken into account in
computing the credit. If, under the
common law standard, a minister is an
employee, the minister is an employee
for purposes of this paragraph (a)(5),
and is taken into account in determining
an employer’s FTEs, and premiums paid
by the employer for the minister’s
health insurance coverage can be taken
into account in computing the credit.
Because the performance of services by
a minister in the exercise of his or her
ministry is not treated as employment
for purposes of the Federal Insurance
Contributions Act (FICA), compensation
paid to the minister is not wages as
defined under section 3121(a), and is
not counted as wages for purposes of
computing an employer’s average
annual wages.

(vi) Former employees. Premiums
paid on behalf of a former employee
with no hours of service may be treated
as paid on behalf of an employee for
purposes of calculating the credit (see
§ 1.45R-3) provided that, if so treated,
the former employee is also treated as
an employee for purposes of the
uniform percentage requirement (see
§ 1.45R-4). For the treatment of
terminated employees for purposes of
determining employer eligibility for the
credit, see § 1.45R-2(c).

(6) Employer-computed composite
rate. The term employer-computed
composite rate refers to a rate for a tier
of coverage (such as employee-only,
dependent or family) of a QHP that is
the average rate determined by adding
the premiums for that tier of coverage
for all employees eligible to participate

in the QHP (whether or not they
actually receive coverage under the plan
or under that tier of coverage) and
dividing by the total number of such
eligible employees. The employer-
computed composite rate may be used
in list billing to convert individual
premiums for a tier of coverage into an
employer-computed composite rate for
that tier of coverage. See § 1.45R-4(b)(3).

(7) Exchange. The term Exchange
means an exchange as defined in 45
CFR 155.20.

(8) Family member. The term family
member is defined with respect to a
taxpayer as a child (or descendant of a
child); a sibling or step-sibling; a parent
(or ancestor of a parent); a step-parent;

a niece or nephew; an aunt or uncle; or
a son-in-law, daughter-in-law, father-in-
law, mother-in-law, brother-in-law or
sister-in-law. A spouse of any of these
family members is also considered a
family member.

(9) Full-time equivalent employee
(FTE). The number of full-time
equivalent employees (FTEs) is
determined by dividing the total
number of hours of service for which
wages were paid by the employer to
employees during the taxable year by
2,080. See §1.45R-2(d) and (e) for
permissible methods of calculating
hours of service and the method for
calculating the number of an employer’s
FTEs.

(10) List billing. The term list billing
refers to a system of billing under which
a health insurer lists a separate
premium for each employee based on
the age of the employee or other factors.

(11) Net premium payments. The term
net premium payments means, in the
case of an employer receiving a State tax
credit or State subsidy for providing
health insurance to its employees, the
excess of the employer’s actual
premium payments over the State tax
credit or State subsidy received by the
employer. In the case of a State payment
directly to an insurance company (or
another entity licensed under State law
to engage in the business of insurance),
the employer’s net premium payments
are the employer’s actual premium
payments. If a State-administered
program (such as Medicaid or another
program that makes payments directly
to a health care provider or insurance
company on behalf of individuals and
their families who meet certain
eligibility guidelines) makes payments
that are not contingent on the
maintenance of an employer-provided
group health plan, those payments are
not taken into account in determining
the employer’s net premium payments.

(12) Nonelective contribution. The
term nonelective contribution means an
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employer contribution other than a
contribution pursuant to a salary
reduction arrangement under section
125.

(13) Payroll taxes. For purposes of
section 45R, the term payroll taxes
means amounts required to be withheld
as tax from the employees of a tax-
exempt eligible small employer under
section 3402, amounts required to be
withheld from such employees under
section 3101(b), and amounts of tax
imposed on the tax-exempt eligible
small employer under section 3111(b).

(14) Qualified health plan or QHP.
The term qualified health plan or the
term QHP means a qualified health plan
as defined in Affordable Care Act
section 1301(a) (see 42 U.S.C. 18021(a)),
but does not include a catastrophic plan
described in Affordable Care Act section
1302(e) (see 42 U.S.C. 18022(e)).

(15) Qualifying arrangement. The
term qualifying arrangement means an
arrangement that requires an eligible
small employer to make a nonelective
contribution on behalf of each employee
who enrolls in a QHP offered to
employees by the employer through a
SHOP Exchange in an amount equal to
a uniform percentage (not less than 50
percent) of the premium cost of the
QHP.

(16) Seasonal worker. The term
seasonal worker means a worker who
performs labor or services on a seasonal
basis as defined by the Secretary of
Labor, including (but not limited to)
workers covered by 29 CFR 500.20(s)(1),
and retail workers employed exclusively
during holiday seasons. Employers may
apply a reasonable, good faith
interpretation of the term seasonal
worker and a reasonable good faith
interpretation of 29 CFR 500.20(s)(1)
(including as applied by analogy to
workers and employment positions not
otherwise covered under 29 CFR
500.20(s)(1)).

(17) SHOP dependent coverage. The
term SHOP dependent coverage refers to
coverage offered through SHOP
separately to any individual who is or
may become eligible for coverage under
the terms of a group health plan offered
through SHOP because of a relationship
to a participant-employee, whether or
not a dependent of the participant-
employee under section 152 of the
Internal Revenue Code. The term SHOP
dependent coverage does not include
coverage such as family coverage, which
includes coverage of the participant-
employee.

(18) Small Business Health Options
Program (SHOP). The term Small
Business Health Options Program
(SHOP) means an Exchange established
pursuant to section 1311 of the

Affordable Care Act and defined in 45
CFR 155.20.

(19) State. The term State means a
State as defined in section 7701(a)(10),
including the District of Columbia.

(20) Tax-exempt eligible small
employer. The term tax-exempt eligible
small employer means an eligible small
employer that is exempt from federal
income tax under section 501(a) as an
organization described in section 501(c).

(21) Tier. The term tier refers to a
category of coverage under a benefits
package that varies only by the number
of individuals covered. For example,
employee-only coverage, dependent
coverage, and family coverage would
constitute three separate tiers of
coverage.

(22) Tobacco surcharge. The term
tobacco surcharge means any allowable
differential that is charged for insurance
in the SHOP Exchange that is
attributable to tobacco use as the term
tobacco use is defined in 45 CFR
147.102(a)(1)({iv).

(23) United States. The term United
States means United States as defined in
section 7701(a)(9).

(24) Wages. The term wages for
purposes of section 45R means wages as
defined under section 3121(a) for
purposes of the Federal Insurance
Contributions Act (FICA), determined
without regard to the social security
wage base limitation under section
3121(a)(1).

(25) Wellness program. The term
wellness program for purposes of
section 45R means a program of health
promotion or disease prevention subject
to the requirements of § 54.9802—1(f).

(b) Effective/applicability date. This
section is applicable for periods after
2013. For rules relating to certain plan
years beginning in 2014, see § 1.45R—
3(1).

§1.45R-2 Eligibility for the credit.

(a) Eligible small employer. To be
eligible for the credit under section 45R,
an employer must be an eligible small
employer. In order to be an eligible
small employer, with respect to any
taxable year, an employer must have no
more than 25 full-time equivalent
employees (FTEs), must have in effect a
qualifying arrangement, and the average
annual wages of the employer’s FTEs
must not exceed an amount equal to
twice the dollar amount in effect under
§ 1.45R-3(c)(2). For purposes of
eligibility for the credit for taxable years
beginning in or after 2014, a qualifying
arrangement is an arrangement that
requires an employer to make a
nonelective contribution on behalf of
each employee who enrolls in a
qualified health plan (QHP) offered to

employees through a small business
health options program (SHOP)
Exchange in an amount equal to a
uniform percentage (not less than 50
percent) of the premium cost of the
QHP. Notwithstanding the foregoing, an
employer that is an agency or
instrumentality of the federal
government, or of a State, local or
Indian tribal government, is not an
eligible small employer if it is not an
organization described in section 501(c)
that is exempt from tax under section
501(a). An employer does not fail to be
an eligible small employer merely
because its employees are not
performing services in a trade or
business of the employer. An employer
located outside the United States
(including an employer located in a U.S.
territory) must have income effectively
connected with the conduct of a trade
or business in the United States, and
otherwise meet the requirements of this
section, to be an eligible small
employer. For eligibility standards for
SHOP related to foreign employers, see
45 CFR 155.710. Paragraphs (b) through
(f) of this section provide the rules for
determining whether the requirements
to be an eligible small employer are met,
including rules related to identifying
and counting the number of the
employer’s FTEs, counting the
employees’ hours of service, and
determining the employer’s average
annual FTE wages for the taxable year.
For rules on determining whether the
uniform percentage requirement is met,
see § 1.45R—4.

(b) Application of section 414
employer aggregation rules. All
employers treated as a single employer
under section 414(b), (c), (m) or (o) are
treated as a single employer for
purposes of this section. Thus, all
employees of a controlled group under
section 414(b), (c) or (o), or an affiliated
service group under section 414(m), are
taken into account in determining
whether any member of the controlled
group or affiliated service group is an
eligible small employer. Similarly, all
wages paid to, and premiums paid for,
employees by the members of the
controlled group or affiliated service
group are taken into account when
determining the amount of the credit for
a group treated as a single employer
under these rules.

(c) Employees taken into account. To
be eligible for the credit, an employer
must have employees as defined in
§ 1.45R-1(a)(5) during the taxable year.
All such employees of the eligible small
employer are taken into account for
purposes of determining the employer’s
FTEs and average annual FTE wages.
Employees include employees who
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terminate employment during the year
for which the credit is being claimed,
employees covered under a collective
bargaining agreement, and employees
who do not enroll in a QHP offered by
the employer through a SHOP
Exchange.

(d) Determining the hours of service
performed by employees—(1) In general.
An employee’s hours of service for a
year include each hour for which an
employee is paid, or entitled to
payment, for the performance of duties
for the employer during the employer’s
taxable year. It also includes each hour
for which an employee is paid, or
entitled to payment, by the employer on
account of a period of time during
which no duties are performed due to
vacation, holiday, illness, incapacity
(including disability), layoff, jury duty,
military duty or leave of absence (except
that no more than 160 hours of service
are required to be counted for an
employee on account of any single
continuous period during which the
employee performs no duties).

(2) Permissible methods. In
calculating the total number of hours of
service that must be taken into account
for an employee during the taxable year,
eligible small employers need not use
the same method for all employees, and
may apply different methods for
different classifications of employees if
the classifications are reasonable and
consistently applied. Eligible small
employers may change the method for
calculating employees’ hours of service
for each taxable year. An eligible small
employer may use any of the following
three methods.

(i) Actual hours worked. An employer
may use the actual hours of service
provided by employees including hours
worked and any other hours for which
payment is made or due (as described in
paragraph (d)(1) of this section).

(ii) Days-worked equivalency. An
employer may use a days-worked
equivalency whereby the employee is
credited with 8 hours of service for each
day for which the employee would be
required to be credited with at least one
hour of service under paragraph (d)(1) of
this section.

(iii) Weeks-worked equivalency. An
employer may use a weeks-worked
equivalency whereby the employee is
credited with 40 hours of service for
each week for which the employee
would be required to be credited with
at least one hour of service under
paragraph (d)(1) of this section.

(3) Examples. The following examples
illustrate the rules of paragraph (d) of
this section:

Example 1. Counting hours of service by
hours actually worked or for which payment

is made or due. (i) Facts. An eligible small
employer (Employer) has payroll records that
indicate that Employee A worked 2,000
hours and that Employer paid Employee A
for an additional 80 hours on account of
vacation, holiday and illness. Employer uses
the actual hours worked method described in
paragraph (d)(2)(i) of this section.

(i1) Conclusion. Under this method of
counting hours, Employee A must be
credited with 2,080 hours of service (2,000
hours worked and 80 hours for which
payment was made or due).

Example 2. Counting hours of service
under days-worked equivalency. (i) Facts.
Employee B worked from 8:00 am to 12:00
pm every day for 200 days. Employer uses
the days-worked equivalency method
described in paragraph (d)(2)(ii) of this
section.

(ii) Conclusion. Under this method of
counting hours, Employee B must be credited
with 1,600 hours of service (8 hours for each
day Employee B would otherwise be credited
with at least 1 hour of service x 200 days).

Example 3. Counting hours of service
under weeks-worked equivalency. (i) Facts.
Employee C worked 49 weeks, took 2 weeks
of vacation with pay, and took 1 week of
leave without pay. Employer uses the weeks-
worked equivalency method described in
paragraph (d)(2)(iii) of this section.

(i1) Conclusion. Under this method of
counting hours, Employee C must be credited
with 2,040 hours of service (40 hours for each
week during which Employee C would
otherwise be credited with at least 1 hour of
service x 51 weeks).

Example 4. Excluded employees. (i) Facts.
Employee D worked 3 consecutive weeks at
32 hours per week during the holiday season.
Employee D did not work during the
remainder of the year. Employee E worked
limited hours after school from time to time
through the year for a total of 350 hours.
Employee E does not work through the
summer. Employer uses the actual hours
worked method described in paragraph
(d)(2)(i) of this section.

(ii) Conclusion. Employee D is a seasonal
employee who worked for 120 days or less
for Employer during the year. Employee D’s
hours are not counted when determining the
hours of service of Employer’s employees.
Employee E works throughout most of the
year and is not a seasonal employee.
Employer counts Employee E’s 350 hours of
service during the year.

(e) FTE Calculation—(1) In general.
The number of an employer’s FTEs is
determined by dividing the total hours
of service, determined in accordance
with paragraph (d) of this section,
credited during the year to employees
taken into account under paragraph (c)
of this section (but not more than 2,080
hours for any employee) by 2,080. The
result, if not a whole number, is then
rounded to the next lowest whole
number. If, however, after dividing the
total hours of service by 2,080, the
resulting number is less than one, the
employer rounds up to one FTE.

(2) Example. The following example
illustrates the provisions of paragraph
(e) of this section:

Example. Determining the number of FTEs.
(i) Facts. A sole proprietor pays 5 employees
wages for 2,080 hours each, pays 3
employees wages for 1,040 hours each, and
pays 1 employee wages for 2,300 hours. One
of the employees working 2,080 hours is the
sole proprietor’s nephew. The sole
proprietor’s FTEs would be calculated as
follows: 8,320 hours of service for the 4
employees paid for 2,080 hours each (4 x
2,080); the sole proprietor’s nephew is
excluded from the FTE calculation; 3,120
hours of service for the 3 employees paid for
1,040 hours each (3 x 1,040); and 2,080 hours
of service for the 1 employee paid for 2,300
hours (lesser of 2,300 and 2,080). The sum of
the included hours of service equals 13,520
hours of service.

(ii) Conclusion. The sole proprietor’s FTEs
equal 6 (13,520 divided by 2,080 = 6.5,
rounded to the next lowest whole number).

(f) Determining the employer’s
average annual FTE wages—(1) In
general. All wages paid to employees
(including overtime pay) are taken into
account in computing an eligible small
employer’s average annual FTE wages.
The average annual wages paid by an
employer for a taxable year is
determined by dividing the total wages
paid by the eligible small employer
during the employer’s taxable year to
employees taken into account under
paragraph (c) of this section by the
number of the employer’s FTEs for the
year. The result is then rounded down
to the nearest $1,000 (if not otherwise a
multiple of $1,000). For purposes of
determining the employer’s average
annual wages for the taxable year, only
wages that are paid for hours of service
determined under paragraph (d) of this
section are taken into account.

(2) Example. The following example
illustrates the provision of paragraphs
(e) and (f) of this section:

Example. (i) Facts. An employer has 26
FTEs with average annual wages of $23,000.
Only 22 of the employer’s employees enroll
for coverage offered by the employer through
a SHOP Exchange.

(ii) Conclusion. The hours of service and
wages of all employees are taken into
consideration in determining whether the
employer is an eligible small employer for
purposes of the credit. Because the employer
does not have fewer than 25 FTEs for the
taxable year, the employer is not an eligible
small employer for purposes of this section,
even if fewer than 25 employees (or FTEs)
enroll for coverage through the SHOP
Exchange.

(g) Effective/applicability date. This
section is applicable for periods after
2013. For transition rules relating to
certain plan years beginning in 2014,
see §1.45R-3(i).
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§1.45R-3 Calculating the credit.

(a) In general. The tax credit available
to an eligible small employer equals 50
percent of the eligible small employer’s
premium payments made on behalf of
its employees under a qualifying
arrangement, or in the case of a tax-
exempt eligible small employer, 35
percent of the employer’s premium
payments made on behalf of its
employees under a qualifying
arrangement. The employer’s tax credit
is subject to the following adjustments
and limitations:

(1) The average premium limitation
for the small group market in the rating
area in which the employee enrolls for
coverage, described in paragraph (b) of
this section;

(2) The credit phaseout described in
paragraph (c) of this section;

(3) The net premium payment
limitation in the case of State credits or
subsidies described in paragraph (d) of
this section;

(4) The payroll tax limitation for a tax-
exempt eligible small employer
described in paragraph (e) of this
section;

(5) The two-consecutive-taxable year-
credit period limitation, described in
paragraph (f) of this section;

(6) The rules with respect to the
premium payments taken into account,
described in paragraph (g) of this
section;

(7) The rules with respect to credits
applicable to trusts, estates, regulated
investment companies, real estate
investment trusts and cooperatives
described in paragraph (h) of this
section; and

(8) The transition relief for 2014
described in paragraph (i) of this
section.

(b) Average premium limitation—(1)
In general. The amount of an eligible
small employer’s premium payments
that is taken into account in calculating
the credit is limited to the premium
payments the employer would have
made under the same arrangement if the
average premium for the small group
market in the rating area in which the
employee enrolls for coverage were
substituted for the actual premium.

(2) Examples. The following examples
illustrate the provisions of paragraph
(b)(1) of this section:

Example 1. Comparing premium payments
to average premium for small group market.
(i) Facts. An eligible small employer
(Employer) offers a health insurance plan
with employee-only and SHOP dependent
coverage through a small business options
program (SHOP) Exchange. Employer has 9
full-time equivalent employees (FTEs) with
average annual wages of $23,000 per FTE. All
9 employees are employees as defined under

§ 1.45R-1(a)(5). Six employees are enrolled
in employee-only coverage and 5 of these 6
employees have also enrolled either one
child or one spouse in SHOP dependent
coverage. Employer pays 50% of the
premiums for all employees enrolled in
employee-only coverage and 50% of the
premiums for all employees who enrolled
family members in SHOP dependent
coverage (and the employee is responsible for
the remainder in each case). The premiums
are $4,000 a year for employee-only coverage
and $3,000 a year for each individual
enrolled in SHOP dependent coverage. The
average premium for the small group market
in Employer’s rating area is $5,000 for
employee-only coverage and $4,000 for each
individual enrolled in SHOP dependent
coverage. Employer’s premium payments for
each FTE ($2,000 for employee-only coverage
and $1,500 for SHOP dependent coverage) do
not exceed 50 percent of the average
premium for the small group market in
Employer’s rating area ($2,500 for employee-
only coverage and $2,000 for each individual
enrolled in SHOP dependent coverage).

(ii) Conclusion. The amount of premiums
paid by Employer for purposes of computing
the credit equals $19,500 ((6 x $2,000) plus
(5 x $1,500)).

Example 2. Premium payments exceeding
average premium for small group market. (i)
Facts. Same facts as Example 1, except that
the premiums are $6,000 for employee-only
coverage and $5,000 for each dependent
enrolled in coverage. Employer’s premium
payments for each employee ($3,000 for
employee-only coverage and $2,500 for
SHOP dependent coverage) exceed 50% of
the average premium for the small group
market in Employer’s rating area ($2,500 for
self-only coverage and $2,000 for family
coverage).

(ii) Conclusion. The amount of premiums
paid by Employer for purposes of computing
the credit equals $25,000 ((6 x $2,500) plus
(5 x $2,000)).

(c) Credit phaseout—(1) In general.
The tax credit is subject to a reduction
(but not reduced below zero) if the
employer’s FTEs exceed 10 or average
annual FTE wages exceed $25,000. If the
number of FTEs exceeds 10, the
reduction is determined by multiplying
the otherwise applicable credit amount
by a fraction, the numerator of which is
the number of FTEs in excess of 10 and
the denominator of which is 15. If
average annual FTE wages exceed
$25,000, the reduction is determined by
multiplying the otherwise applicable
credit amount by a fraction, the
numerator of which is the amount by
which average annual FTE wages
exceed $25,000 and the denominator of
which is $25,000. In both cases, the
result of the calculation is subtracted
from the otherwise applicable credit to
determine the credit to which the
employer is entitled. For an employer
with both more than 10 FTEs and
average annual FTE wages exceeding

$25,000, the total reduction is the sum
of the two reductions.

(2) $25,000 dollar amount adjusted
for inflation. For taxable years beginning
in a calendar year after 2013, each
reference to “$25,000” in paragraph
(c)(1) of this section is replaced with a
dollar amount equal to $25,000
multiplied by the cost-of-living
adjustment under section 1(f)(3) for the
calendar year, determined by
substituting “calendar year 2012”" for
“calendar year 1992 in section
1()(3)(B).

(3) Examples. The following examples
illustrate the provisions of paragraph (c)
this section. For purposes of these
examples, no employer is a tax-exempt
organization and no other adjustments
or limitations on the credit apply other
than those adjustments and limitations
explicitly set forth in the example.

Example 1. Calculating the maximum
credit for an eligible small employer without
an applicable credit phaseout. (i) Facts. An
eligible small employer (Employer) has 9
FTEs with average annual wages of $23,000.
Employer pays $72,000 in health insurance
premiums for those employees (which does
not exceed the total average premium for the
small group market in the rating area), and
otherwise meets the requirements for the
credit.

(ii) Conclusion. Employer’s credit equals
$36,000 (50% x $72,000).

Example 2. Calculating the credit phaseout
if the number of FTEs exceeds 10 or average
annual wages exceed $25,000, as adjusted for
inflation. (i) Facts. An eligible small
employer (Employer) has 12 FTEs and
average annual FTE wages of $30,000 in a
year when the amount in paragraph (c)(1) of
this section, as adjusted for inflation, is
$25,000. Employer pays $96,000 in health
insurance premiums for its employees
(which does not exceed the average premium
for the small group market in the rating area)
and otherwise meets the requirements for the
credit.

(ii) Conclusion. The initial amount of the
credit is determined before any reduction
(50% x $96,000) = $48,000. The credit
reduction for FTEs in excess of 10 is $6,400
($48,000 x 2/15). The credit reduction for
average annual FTE wages in excess of
$25,000 is $9,600 ($48,000 x $5,000/$25,000),
resulting in a total credit reduction of
$16,000 ($6,400 + $9,600). Employer’s total
tax credit equals $32,000 ($48,000 — $16,000).

(d) State credits and subsidies for
health insurance—(1) Payments to
employer. If the employer is entitled to
a State tax credit or a premium subsidy
that is paid directly to the employer, the
premium payment made by the
employer is not reduced by the credit or
subsidy for purposes of determining
whether the employer has satisfied the
requirement to pay an amount equal to
a uniform percentage (not less than 50
percent) of the premium cost. Also,
except as described in paragraph (d)(3)
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of this section, the maximum amount of
the credit is not reduced by reason of a
State tax credit or subsidy or by reason
of payments by a State directly to an
employer.

(2) Payments to issuer. If a State
makes payments directly to an
insurance company (or another entity
licensed under State law to engage in
the business of insurance) to pay a
portion of the premium for coverage of
an employee enrolled for coverage
through a SHOP Exchange, the State is
treated as making these payments on
behalf of the employer for purposes of
determining whether the employer has
satisfied the requirement to pay an
amount equal to a uniform percentage
(not less than 50 percent) of the
premium cost of coverage. Also, except
as described below in paragraph (d)(3)
of this section, these premium payments
by the State are treated as an employer
contribution under this section for
purposes of calculating the credit.

(3) Credits may not exceed net
premium payment. Regardless of the
application of paragraphs (d)(1) and (2)
of this section, in no event may the
amount of the credit exceed the amount
of the employer’s net premium
payments as defined in § 1.45R-1(a)(11).

(4) Examples. The following examples
illustrate the provisions of paragraphs
(d)(1) through (3) of this section. For
purposes of these examples, each
employer is an eligible small employer
that is not a tax-exempt organization
and the eligible small employer’s
taxable year and plan year begin during
or after 2014. No other adjustments or
limitations on the credit apply other
than those adjustments and limitations
explicitly set forth in the example.

Example 1. State premium subsidy paid
directly to employer. (i) Facts. The State in
which an eligible small employer (Employer)
operates provides a health insurance
premium subsidy of up to 40% of the health
insurance premiums for each eligible
employee. The State pays the subsidy
directly to Employer. Employer has one
employee, Employee D. Employee D’s health
insurance premiums are $100 per month and
are paid as follows: $80 by Employer and $20
by Employee D through salary reductions to
a cafeteria plan. The State pays Employer $40
per month as a subsidy for Employer’s
payment of insurance premiums on behalf of
Employee D. Employer is otherwise an
eligible small employer that meets the
requirements for the credit.

(ii) Conclusion. For purposes of calculating
the credit, the amount of premiums paid by
the employer is $80 per month (the premium
payment by the Employer without regard to
the subsidy from the State). The maximum
credit is $40 ($80 x 50%).

Example 2. State premium subsidy paid
directly to insurance company. (i) Facts. The
State in which Employer operates provides a

health insurance premium subsidy of up to
30% for each eligible employee. Employer
has one employee, Employee E. Employee E
is enrolled in employee-only coverage
through a qualified health plan (QHP) offered
by Employer through a SHOP Exchange.
Employee E’s health insurance premiums are
$100 per month and are paid as follows: $50
by Employer; $30 by the State and $20 by the
employee. The State pays the $30 per month
directly to the insurance company and the
insurance company bills Employer for the
employer and employee’s share, which equal
$70 per month. Employer is otherwise an
eligible small employer that meets the
requirements for the credit.

(ii) Conclusion. For purposes of calculating
the amount of the credit, the amount of
premiums paid by Employer is $80 per
month (the sum of Employer’s payment and
the State’s payment). The maximum credit is
$40 ($80 x 50%).

Example 3. Credit limited by employer’s
net premium payment. (i) Facts. The State in
which Employer operates provides a health
insurance premium subsidy of up to 50% for
each eligible employee. Employer has one
employee, Employee F. Employee F is
enrolled in employee-only coverage under
the QHP offered to Employee F by Employer
through a SHOP Exchange. Employee F’s
health insurance premiums are $100 per
month and are paid as follows: $20 by
Employer; $50 by the State and $30 by
Employee F. The State pays the $50 per
month directly to the insurance company and
the insurance company bills Employer for the
employer’s and employee’s shares, which
total $50 per month. The amount of
premiums paid by Employer (the sum of
Employer’s payment and the State’s
payment) is $70 per month, which is more
than 50% of the $100 monthly premium
payment. The amount of the premium for
calculating the credit is also $70 per month.

(ii) Conclusion. The maximum credit
without adjustments or limitations is $35
($70 x 50%). Employer’s net premium
payment is $20 (the amount actually paid by
Employer excluding the State subsidy).
Because the credit may not exceed
Employer’s net premium payment, the credit
is $20 (the lesser of $35 or $20).

(e) Payroll tax limitation for tax-
exempt eligible small employers—(1) In
general. For a tax-exempt eligible
employer, the amount of the credit
claimed cannot exceed the total amount
of payroll taxes (as defined in § 1.45R—
1(a)(13)) of the employer during the
calendar year in which the taxable year
begins.

(2) Example. The following example
illustrates the provisions of paragraph
(e)(1) of this section. For purposes of
this example, the eligible small
employer’s taxable year and plan year
begin during or after 2014. No other
adjustments or limitations on the credit
apply other than those adjustments and
limitations explicitly set forth in the
example.

Example. Calculating the maximum credit
for a tax-exempt eligible small employer. (i)

Facts. Employer is a tax-exempt eligible
small employer that has 10 FTEs with
average annual wages of $21,000. Employer
pays $80,000 in health insurance premiums
for its employees (which does not exceed the
average premium for the small group market
in the rating area) and otherwise meets the
requirements for the credit. The total amount
of Employer’s payroll taxes equals $30,000.

(ii) Conclusion. The initial amount of the
credit is determined before any reduction:
(35% x $80,000) = $28,000, and Employer’s
payroll taxes are $30,000. The total tax credit
equals $28,000 (the lesser of $28,000 and
$30,000).

(f) Two-consecutive-taxable-year
credit period limitation. The credit is
available to an eligible small employer,
including a tax-exempt eligible small
employer, only during that employer’s
credit period. For a transition rule for
2014, see paragraph (i) of this section.
To prevent the avoidance of the two-
year limit on the credit period through
the use of successor entities, a successor
entity and a predecessor entity are
treated as the same employer. For this
purpose, the rules for identifying
successor entities under § 31.3121(a)(1)—
1(b) apply. Accordingly, for example, if
an eligible small employer claims the
credit for the 2014 and 2015 taxable
years, that eligible small employer’s
credit period will have expired so that
any successor employer to that eligible
small employer will not be able to claim
the credit for any subsequent taxable
years.

(g) Premium payments by the
employer for a taxable year—(1) In
general. Only premiums paid by an
eligible small employer or tax-exempt
eligible small employer on behalf of
each employee enrolled in a QHP or
payments paid to the issuer in
accordance with paragraph (d)(2) of this
section are counted in calculating the
credit. If an eligible small employer
pays only a portion of the premiums for
the coverage provided to employees
(with employees paying the rest), only
the portion paid by the employer is
taken into account. Premiums paid on
behalf of seasonal workers may be
counted in determining the amount of
the credit (even though seasonal worker
wages and hours of service are not
included in the FTE calculation and
average annual FTE wage calculation
unless the seasonal worker works for the
employer on more than 120 days during
the taxable year). Subject to the average
premium limitation, premiums paid on
behalf of an employee with respect to
any individuals who are or may become
eligible for coverage under the terms of
the plan because of a relationship to the
employee (including through family
coverage or SHOP dependent coverage)
may also be taken into account in
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determining the amount of the credit.
(However, premiums paid for SHOP
dependent coverage are not taken into
account in determining whether the
uniform percentage requirement is met,
see § 1.45R—4(b)(5).)

(2) Excluded amounts—(i) Salary
reduction amounts. Any premium paid
pursuant to a salary reduction
arrangement under a section 125
cafeteria plan is not treated as paid by
the employer for purposes of section
45R and these regulations. For this
purpose, premiums paid with employer-
provided flex credits that employees
may elect to receive as cash or other
taxable benefits are treated as paid
pursuant to a salary reduction
arrangement under a section 125
cafeteria plan.

(ii) HSAs, HRAs, and FSAs. Employer
contributions to, or amounts made
available under, health savings
accounts, reimbursement arrangements,
and health flexible spending
arrangements are not taken into account
in determining the premium payments
by the employer for a taxable year.

(h) Rules applicable to trusts, estates,
regulated investment companies, real
estate investment trusts and cooperative
organizations. Rules similar to the rules
of section 52(d) and (e) and the
regulations thereunder apply in
calculating and apportioning the credit
with respect to a trust, estate, a
regulated investment company or real
estate investment trusts or cooperative
organization.

(i) Transition rule for 2014—(1) In
general. This paragraph (i) applies if as
of August 26, 2013, an eligible small
employer offers coverage for a health
plan year that begins on a date other
than the first day of its taxable year. In
such a case, if the eligible small
employer has a health plan year
beginning after January 1, 2014 but
before January 1, 2015 (2014 health plan
year) that begins after the start of its first
taxable year beginning on or after
January 1, 2014 (2014 taxable year), and
the employer offers one or more QHPs
to its employees through a SHOP
Exchange as of the first day of its 2014
health plan year, then the eligible small
employer is treated as offering coverage
through a SHOP Exchange for its entire
2014 taxable year for purposes of
section 45R if the health care coverage
provided from the first day of the 2014
taxable year through the day
immediately preceding the first day of
the 2014 health plan year would have
qualified for a credit under section 45R
using the rules applicable to taxable
years beginning before January 1, 2014.
If the eligible small employer claims the
section 45R credit in the 2014 taxable

year, the 2014 taxable year begins the
first year of the credit period.

(2) Example. The following example
illustrates the rule of this paragraph (i)
of this section. For purposes of this
example, it is assumed that the eligible
small employer is not a tax-exempt
organization and that no other
adjustments or limitations on the credit
apply other than those adjustments and
limitations explicitly set forth in the
example.

Example. (i) Facts. An eligible small
employer (Employer) has a 2014 taxable year
that begins January 1, 2014 and ends on
December 31, 2014. As of August 26, 2013,
Employer had a 2014 health plan year that
begins July 1, 2014 and ends June 30, 2015.
Employer offers a QHP through a SHOP
Exchange the coverage under which begins
July 1, 2014. Employer also provides other
coverage from January 1, 2014 through June
30, 2014 that would have qualified for a
credit under section 45R based on the rules
applicable to taxable years beginning before
2014.

(ii) Conclusion. Employer may claim the
credit at the 50% rate under section 45R for
the entire 2014 taxable year using the rules
under this paragraph (i) of this section.
Accordingly, in calculating the credit,
Employer may count premiums paid for the
coverage from January 1, 2014 through June
30, 2014, as well as premiums paid for the
coverage from July 1, 2014 through December
31, 2014. If Employer claims the credit for
the 2014 taxable year, that taxable year is the
first year of the credit period.

(j) Effective/applicability date. This
section is applicable for periods after
2013. For transition rules relating to
certain plan years beginning in 2014,
see paragraph (i) of this section.

§1.45R—4 Uniform percentage of premium
paid.

(a) In general. An eligible small
employer must pay a uniform
percentage (not less than 50 percent) of
the premium for each employee
enrolled in a qualified health plan
(QHP) offered to employees by the
employer through a small business
health options program (SHOP)
Exchange.

(b) Employers offering one QHP. An
employer that offers a single QHP
through a SHOP Exchange must satisfy
the requirements of this paragraph (b).

(1) Employers offering one QHP,
employee-only coverage, composite
billing. For an eligible small employer
offering employee-only coverage and
using composite billing, the employer
satisfies the requirements of this
paragraph if it pays the same amount
toward the premium for each employee
receiving employee-only coverage under
the QHP, and that amount is equal to at
least 50 percent of the premium for
employee-only coverage.

(2) Employers offering one QHP, other
tiers of coverage, composite billing. For
an eligible small employer offering one
QHP providing at least one tier of
coverage with a higher premium than
employee-only coverage and using
composite billing, the employer satisfies
the requirements of this paragraph (b)(2)
if it either—

(i) Pays an amount for each employee
enrolled in that more expensive tier of
coverage that is the same for all
employees and that is no less than the
amount that the employer would have
contributed toward employee-only
coverage for that employee, or

(ii) Meets the requirements of
paragraph (b)(1) of this section for each
tier of coverage that if offers.

(3) Employers offering one QHP,
employee-only coverage, list billing. For
an eligible small employer offering one
QHP providing only employee-only
coverage and using list billing, the
employer satisfies the requirements of
this paragraph (b)(3) if either—

(i) The employer pays toward the
premium an amount equal to a uniform
percentage (not less than 50 percent) of
the premium charged for each
employee, or

(ii) The employer converts the
individual premiums for employee-only
coverage into an employer-computed
composite rate for self-only coverage,
and, if an employee contribution is
required, each employee who receives
coverage under the QHP pays a uniform
amount toward the employee-only
premium that is no more than 50
percent of the employer-computed
composite rate for employee-only
coverage.

(4) Employers offering one QHP, other
tiers of coverage, list billing. For an
eligible small employer offering one
QHP providing at least one tier of
coverage with a higher premium than
employee-only coverage and using list
billing, the employer satisfies the
requirements of this paragraph (b)(4) if
it either—

(i) Pays toward the premium for each
employee covered under each tier of
coverage an amount equal to or
exceeding the amount that the employer
would have contributed with respect to
that employee for employee-only
coverage, calculated either based upon
the actual premium that would have
been charged by the insurer for that
employee for employee-only coverage or
based upon the employer-computed
composite rate for employee-only
coverage, Or

(ii) Meets the requirements of
paragraph (b)(3) of this section for each
tier of coverage that it offers substituting
the employer-computed composite rate
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for each tier of coverage for the
employer-computed composite rate for
employee-only coverage.

(5) Employers offering SHOP
dependent coverage. If SHOP dependent
coverage is offered through the SHOP
Exchange, the employer does not fail to
satisfy the uniform percentage
requirement by contributing a different
amount toward that SHOP dependent
coverage, even if that contribution is
zero. For treatment of premiums paid on
behalf of an employee’s dependents, see
§1.45R-3(g)(1).

(c) Employers offering more than one
QHP. If an eligible small employer offers
more than one QHP, the employer must
satisfy the requirements of this
paragraph (c). The employer may satisfy
the requirements of this paragraph (c) in
either of the following two ways:

(1) QHP-by-QHP method. The
employer makes payments toward the
premium with respect to each QHP for
which the employer is claiming the
credit that satisfy the uniform
percentage requirement under
paragraph (b) of this section on a QHP-
by-QHP basis (so that the amounts or
percentages of premium paid by the
employer for each QHP need not be
identical, but the payments with respect
to each QHP must satisfy paragraph (b)
of this section); or

(2) Reference QHP method. The
employer designates a reference QHP
and makes employer contributions in
accordance with the following
requirements—

(i) The employer determines a level of
employer contributions for each
employee such that, if all eligible
employees enrolled in the reference
QHP, the contributions would satisfy
the uniform percentage requirement
under paragraph (b) of this section, and

(ii) The employer allows each
employee to apply an amount of
employer contribution determined
necessary to meet the uniform
percentage requirement under
paragraph (b) of this section either
toward the reference QHP or toward the
cost of coverage under any of the other
available QHPs.

(d) Tobacco surcharges and wellness
program discounts or rebates—(i)
Tobacco surcharges. The tobacco
surcharge and amounts paid by the
employer to cover the surcharge are not
included in premiums for purposes of
calculating the uniform percentage
requirement, nor are payments of the
surcharge treated as premium payments
for purposes of calculating the credit.
The uniform percentage requirement is
also applied without regard to employee
payment of the tobacco surcharges in
cases in which all or part of the

employee tobacco surcharges are not
paid by the employer.

(ii) Wellness programs. If a plan of an
employer provides a wellness program,
for purposes of meeting the uniform
percentage requirement any additional
amount of the employer contribution
attributable to an employee’s
participation in the wellness program
over the employer contribution with
respect to an employee that does not
participate in the wellness program is
not taken into account in calculating the
uniform percentage requirement,
whether the difference is due to a
discount for participation or a surcharge
for nonparticipation. The employer
contribution for employees that do not
participate in the wellness program
must be at least 50 percent of the
premium (including any premium
surcharge for nonparticipation).
However, for purposes of computing the
credit, the employer contributions are
taken into account, including those
contributions attributable to an
employee’s participation in a wellness
program.

(e) Special rules regarding employer
compliance with applicable State or
local law. An employer will be treated
as satisfying the uniform percentage
requirement if the failure to otherwise
satisfy the uniform percentage
requirement is attributable solely to
additional employer contributions made
to certain employees to comply with an
applicable State or local law.

(f) Examples. The following examples
illustrate the provisions of paragraphs
(a) through (e) of this section:

Example 1. (i) Facts. An eligible small
employer (Employer) offers a QHP on a
SHOP Exchange, Plan A, which uses
composite billing. The premiums for Plan A
are $5,000 per year for employee-only
coverage, and $10,000 for family coverage.
Employees can elect employee-only or family
coverage under Plan A. Employer pays
$3,000 (60% of the premium) toward
employee-only coverage under Plan A and
$6,000 (60% of the premium) toward family
coverage under Plan A.

(ii) Conclusion. Employer’s contributions
of 60% of the premium for each tier of
coverage satisfy the uniform percentage
requirement.

Example 2. (i) Facts. Same facts as
Example 1, except that Employer pays $3,000
(60% of the premium) for each employee
electing employee-only coverage under Plan
A and pays $3,000 (30% of the premium) for
each employee electing family coverage
under Plan A.

(ii) Conclusion. Employer’s contributions
of 60% of the premium toward employee-
only coverage and the same dollar amount
toward the premium for family coverage
satisfy the uniform percentage requirement,
even though the percentage is not the same.

Example 3. (i) Facts. Employer offers two
QHPs, Plan A and Plan B, both of which use

composite billing. The premiums for Plan A
are $5,000 per year for employee-only
coverage and $10,000 for family coverage.
The premiums for Plan B are $7,000 per year
for employee-only coverage and $13,000 for
family coverage. Employees can elect
employee-only or family coverage under
either Plan A or Plan B. Employer pays
$3,000 (60% of the premium) for each
employee electing employee-only coverage
under Plan A, $3,000 (30% of the premium)
for each employee electing family coverage
under Plan A, $3,500 (50% of the premium)
for each employee electing employee-only
coverage under Plan B, and $3,500 (27% of
the premium) for each employee electing
family coverage under Plan B.

(ii) Conclusion. Employer’s contributions
of 60% (or $3,000) of the premiums for
employee-only coverage and the same dollar
amounts toward the premium for family
coverage under Plan A, and of 50% (or
$3,500) of the premium for employee-only of
coverage and the same dollar amount toward
the premium for family coverage under Plan
B, satisfy the uniform percentage requirement
on a QHP-by-QHP basis; therefore the
employer’s contributions to both plans satisfy
the uniform percentage requirement.

Example 4. (i) Facts. Same facts as
Example 3, except that Employer designates
Plan A as the reference QHP. Employer pays
$2,500 (50% of the premium) for each
employee electing employee-only coverage
under Plan A and pays $2,500 of the
premium for each employee electing family
coverage under Plan A or either employee-
only or family coverage under Plan B.

(ii) Conclusion. Employer’s contribution of
50% (or $2,500) toward the premium of each
employee enrolled under Plan A or Plan B
satisfies the uniform percentage requirement.

Example 5. (i) Facts. Employer receives a
list billing premium quote with respect to
Plan X, a QHP offered by Employer on a
SHOP Exchange for health insurance
coverage for each of Employer’s four
employees. For Employee L, age 20, the
employee-only premium is $3,000 per year,
and the family premium is $8,000. For
Employees M, N and O, each age 40, the
employee-only premium is $5,000 per year
and the family premium is $10,000. The total
employee-only premium for the four
employees is $18,000 ($3,000 + (3 x 5,000)).
Employer calculates an employer-computed
composite employee-only rate of $4,500
($18,000/4). Employer offers to make
contributions such that each employee would
need to pay $2,000 of the premium for
employee-only coverage. Under this
arrangement, Employer would contribute
$1,000 toward employee-only coverage for L
and $3,000 toward employee-only coverage
for M, N, and O. In the event an employee
elects family coverage, Employer would
make the same contribution ($1,000 for L or
$3,000 for M, N, or O) toward the family
premium.

(ii) Conclusion. Employer satisfies the
uniform percentage requirement because it
offers and makes contributions based on an
employer-calculated composite employee-
only rate such that, to receive employee-only
coverage, each employee must pay a uniform
amount which is not more than 50% of the
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composite rate, and it allows employees to
use the same employer contributions toward
family coverage.

Example 6. (i) Facts. Same facts as
Example 5, except that Employer calculates
an employer-computed composite family rate
of $9,500 (($8,000 + 3 x 10,000)/4) and
requires each employee to pay $4,000 of the
premium for family coverage.

(ii) Conclusion. Employer satisfies the
uniform percentage requirement because it
offers and makes contributions based on a
calculated employee-only and family rate
such that, to receive either employee-only or
family coverage, each employee must pay a
uniform amount which is not more than 50%
of the composite rate for coverage of that tier.

Example 7. (i) Facts. Same facts as
Example 5, except that Employer also
receives a list billing premium quote from
Plan Y with respect to a second QHP offered
by Employer on a SHOP Exchange for each
of Employer’s 4 employees. Plan Y’s quote
for Employee L, age 20, is $4,000 per year for
employee-only coverage or $12,000 per year
for family coverage. For Employees M, N and
O, each age 40, the premium is $7,000 per
year for employee-only coverage or $15,000
per year for family coverage. The total
employee-only premium under Plan Y is
$25,000 ($4,000 + (3 x 7,000)). The employer-
computed composite employee-only rate is
$6,250 ($25,000/4). Employer designates Plan
X as the reference plan. Employer offers to
make contributions based on the employer-
calculated composite premium for the
reference QHP (Plan X) such that each
employee has to contribute $2,000 to receive
employee-only coverage through Plan X.
Under this arrangement, Employer would
contribute $1,000 toward employee-only
coverage for L and $3,000 toward employee-
only coverage for M, N, and O. In the event
an employee elects family coverage through
Plan X or either employee-only or family
coverage through Plan Y, Employer would
make the same contributions ($1,000 for L or
$3,000 for M, N, or O) toward that coverage.

(ii) Conclusion. Employer satisfies the
uniform percentage requirement because it
offers and makes contributions based on the
employer-calculated composite employee-
only premium for the Plan X reference QHP
such that, in order to receive employee-only
coverage, each employee must pay a uniform
amount which is not more than 50% of the
employee-only composite premium of the
reference QHP; it allows employees to use
the same employer contributions toward
family coverage in the reference QHP or
coverage through another QHPs.

Example 8. (i) Facts. Employer offers
employee-only and SHOP dependent
coverage through a QHP to its three
employees using list billing. All three
employees enroll in the employee-only
coverage, and one employee elects to enroll
two dependents in SHOP dependent
coverage. Employer contributes 100% of the
employee-only premium costs, but only
contributes 25% of the premium costs toward
SHOP dependent coverage.

(ii) Conclusion. Employer’s contribution of
100% toward the premium costs of
employee-only coverage satisfies the uniform
percentage requirement, even though

Employer is only contributing 25% toward
SHOP dependent coverage.

Example 9. (i) Facts. Employer has five
employees. Employer is located in a State
that requires employers to pay 50% of
employees’ premium costs, but also requires
that an employee’s contribution not exceed a
certain percentage of the employee’s monthly
gross earnings from that employer. Employer
offers to pay 50% of the premium costs for
all its employees, and to comply with the
State law, Employer contributes more than
50% of the premium costs for two of its
employees.

(ii) Conclusion. Employer satisfies the
uniform percentage requirement because its
failure to otherwise satisfy the uniform
percentage requirement is attributable solely
to compliance with the applicable State or
local law.

Example 10. (i) Facts. Employer has three
employees who all enroll in employee-only
coverage. Employer is located in a State that
has a tobacco surcharge on the premiums of
employees who use tobacco. One of
Employer’s employees smokes. Employer
contributes 50% of the employee-only
premium costs, but does not cover any of the
tobacco surcharge for the employee who
smokes.

(ii) Conclusion. Employer’s contribution of
50% toward the premium costs of employee-
only coverage satisfies the uniform
percentage requirement. Tobacco surcharges
are not factored into premiums when
calculating the uniform percentage
requirement.

Example 11. (i) Facts. Employer has five
employees who all enroll in employee-only
coverage. Employer offers a wellness program
that reduces the employee share of the
premium for employees who participate in
the wellness program. Employer contributes
50% of the premium costs of employee-only
coverage for employees who do not
participate in the wellness program and 55%
of the premium costs of employee-only
coverage for employees who participate in
the wellness program. Three of the five
employees participate in the wellness
program.

(ii) Conclusion. Employer’s contribution of
50% toward the premium costs of employee-
only coverage for the two employees who do
not participate in the wellness program and
55% toward the premium costs of employee-
only coverage for three employees who
participate in the wellness program satisfies
the uniform percentage requirement because
the additional 5% contribution due to the
employees’ participation in the wellness
program is not taken into account. However,
the additional 5% contributions are taken
into account for purposes of calculating the
credit.

(g) Effective/applicability date. This
section is applicable for periods after
2013. For transition rules relating to
certain plan years starting in 2014, see
§ 1.45R-3(i).

§1.45R-5 Claiming the credit.
(a) Claiming the credit. The credit is

a general business credit. It is claimed
on an eligible small employer’s annual

income tax return and offsets an
employer’s actual tax liability for the
year. The credit is claimed by attaching
Form 8941, “Credit for Small Employer
Health Insurance Premiums,” to the
eligible small employer’s income tax
return or, in the case of a tax-exempt
eligible small employer, by attaching
Form 8941 to the employer’s Form 990—
T, “Exempt Organization Business
Income Tax Return.” To claim the
credit, a tax-exempt eligible small
employer must file a form 990-T with
an attached Form 8941, even if a Form
990-T would not otherwise be required
to be filed.

(b) Estimated tax payments and
alternative minimum tax (AMT)
liability. An eligible small employer
may reflect the credit in determining
estimated tax payments for the year in
which the credit applies in accordance
with the estimated tax rules as set forth
in sections 6654 and 6655 and the
applicable regulations. An eligible small
employer may also use the credit to
offset the employer’s alternative
minimum tax (AMT) liability for the
year, if any, subject to certain
limitations based on the amount of the
employer’s regular tax liability, AMT
liability and other allowable credits. See
section 38(c)(1), as modified by section
38(c)(4)(B)(vi). However, an eligible
small employer, including a tax-exempt
eligible small employer, may not reduce
its deposits and payments of
employment tax (that is, income tax
required to be withheld under section
3402, social security and Medicare tax
under sections 3101 and 3111, and
federal unemployment tax under section
3301) during the year in anticipation of
the credit.

(c) Reduction of section 162
deduction. No deduction under section
162 is allowed for the eligible small
employer for that portion of the health
insurance premiums that is equal to the
amount of the credit under § 1.45R-2.

(d) Effective/applicability date. This
section is applicable for periods after
2013. For rules relating to certain plan
years beginning in 2014, see § 1.45R—
3().

John Dalrymple,
Deputy Commissioner for Services and
Enforcement.
Approved: June 24, 2014.
Mark J. Mazur,

Assistant Secretary of the Treasury (Tax
Policy).

[FR Doc. 2014-15262 Filed 6—26—14; 4:15 pm]
BILLING CODE 4830-01-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2014-0375]

RIN 1625-AA00

Eighth Coast Guard District Annual
Safety Zones; Oakmont Yacht Club

Fireworks; Allegheny River Mile 11.75
to 12.25; Pittsburgh, PA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a safety zone for the Oakmont Yacht
Club Fireworks on the Allegheny River,
from mile 11.75 to 12.25, extending the
entire width of the river. This zone will
be in effect on July 19, 2014 from 9:30
p.m. until 10:30 p.m. This zone is
needed to protect vessels transiting the
area and event spectators from the
hazards associated with the Oakmont
Yacht Club Fireworks. During the
enforcement period, entry into,
transiting, or anchoring in the safety
zone is prohibited to all vessels not
registered with the sponsor as
participants or official patrol vessels,
unless specifically authorized by the
Captain of the Port (COTP) Pittsburgh or
a designated representative.

DATES: The regulations in 33 CFR
165.801 will be enforced on July 19,
2014.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice of
enforcement, call or email Ronald
Lipscomb, Marine Safety Unit
Pittsburgh, U.S. Coast Guard, at
telephone (412) 644-5808, email
Ronald.c.lipscomb1@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Safety Zone for
the annual Oakmont Yacht Club
Fireworks listed in 33 CFR 165.801
Table 1, Table No. 42; Sector Ohio
Valley.

Under the provisions of C33 CFR
165.801, entry into the safety zone listed
in Table 1, Table No. 42; Sector Ohio
Valley, is prohibited unless authorized
by the Captain of the Port or a
designated representative. Persons or
vessels desiring to enter into or passage
through the safety zone must request
permission from the Captain of the Port
Pittsburgh or a designated
representative. If permission is granted,
all persons and vessels shall comply
with the instructions of the Captain of
the Port Pittsburgh or designated
representative.

This notice is issued under authority
of 5 U.S.C. 552 (a); 33 U.S.C. 1231; 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, and 160.5; Public Law 107-295,
116 Stat. 2064; Department of Homeland
Security Delegation No. 0170.1. In
addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via Local Notice to Mariners and
updates via Marine Information
Broadcasts.

If the Captain of the Port Pittsburgh or
designated representative determines
that the Safety Zone need not be
enforced for the full duration stated in
this notice of enforcement, he or she
may use a Broadcast Notice to Mariners
to grant general permission to enter the
regulated area.

Dated: June 4, 2014.
L.N. Weaver,

Commander, U.S. Coast Guard, Captain of
the Port, Pittsburgh.

[FR Doc. 2014-15135 Filed 6—27—14; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2007-0602; FRL-9912-83—
Region—4]

Approval and Promulgation of
Implementation Plans for North
Carolina: State Implementation Plan
Miscellaneous Revisions

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve the portions of a revision to the
North Carolina State Implementation
Plan (SIP), submitted by the North
Carolina Department of Environment
and Natural Resources (NC DENR) on
February 3, 2010, that incorporate
changes to the state rules reflecting the
2006 national ambient air quality
standards (NAAQS) for particulate
matter (PM). EPA approved the
remaining portions of North Carolina’s
February 3, 2010, SIP revision in a
previous rulemaking.

DATES: This rule will be effective on July
30, 2014.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR~—
2007-0602. All documents in the docket
are listed on the www.regulations.gov

Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Nacosta Ward, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street
SW., Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9140.
Ms. Ward can be reached via electronic
mail at ward.nacosta@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. This Action

II. Background
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IV. Final Action

V. Statutory and Executive Order Reviews

1. This Action

EPA is taking final action to approve
the portions of North Carolina’s
February 3, 2010, SIP revision that
relate to the PM, s and PM;o NAAQS
(collectively referred to as the “PM
NAAQS”). On May 16, 2013, EPA
published a direct final rule approving
the portions of North Carolina’s
February 3, 2010, submission that
incorporate amendments to state rules
15A NCAC 02D .0405, .0408, .0409, and
.0410 reflecting the NAAQS for ozone,
lead, and PM in effect at the time of
submittal. See 78 FR 28747.

EPA published an accompanying
proposed approval to the May 16, 2013,
direct final rule in the event that EPA
received adverse comment and
withdrew the direct final rulemaking.
See 78 FR 28775. In the direct final rule,
EPA stated that if adverse comments
were received by June 17, 2013, the rule
would be withdrawn and not take effect,
the proposed rule would remain in
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effect, and an additional public
comment period would not be
instituted.

On May 23, 2013, EPA received
comments from a single commenter
solely on the portions of the rulemaking
related to the PM, s NAAQS; therefore,
EPA withdrew the PM portions of the
direct final rule. See 78 FR 41850 (July
12, 2013). The withdrawal of the PM
portions did not affect EPA’s May 16,
2013, direct final action on North
Carolina’s SIP revisions related to the
ozone and lead NAAQS. EPA is now
taking final action to approve only the
portions of the February 3, 2010, SIP
revision related to the PM NAAQS. EPA
has reviewed the changes to North
Carolina Rules 15A NCAC 02D .0410
“PM, s Particulate Matter” and 15A
NCAC 02D .0409 “PM,( Particulate
Matter” and determined that these
changes are consistent with federal
regulations in effect at the time of SIP
submission; thus, EPA is approving
these revisions to the North Carolina
SIP.

II. Background

EPA approved a North Carolina’s SIP
revision on October 22, 2002, that
adopted the 1997 24-hour PM, s NAAQS
and 1997 annual PM, s NAAQS set at 65
micrograms per cubic meter (ug/m3) and
15 ug/ms3, respectively. See 67 FR
64990. On October 17, 2006, EPA
revised the 24 hour PM, s NAAQS to 35
pg/m3 and retained the annual PM; 5
NAAQS at 15 ug/m3.1 See 71 FR 61144.
Accordingly, NC DNER submitted a SIP
revision on February 3, 2010, that,
among other things, incorporates
revisions to state rule 15A NCAC 02D
.0410 “PM, s Particulate Matter” that
update the rule for consistency with the
2006 PM, s NAAQS.

EPA approved a North Carolina SIP
revision on January 16, 1990, that
adopted the initial 1987 24-hour PM,,
NAAQS and 1987 annual PM;o NAAQS
set at 150 ug/m?3 and 50 pg/m3,
respectively. See 55 FR 1419. On
October 17, 2006, EPA retained the 24-
hour PM,o NAAQS at 150 ug/m3 and
revoked the annual PM;o NAAQS. See
71 FR 61144. Accordingly, in the
February 3, 2010, SIP submission, NC
DENR incorporated revisions to state
rule 15A NCAC 02D .0409 “PM;o
Particulate Matter” that update the rule
for consistency with the 2006 PM;o
NAAQS.

10n December 14, 2012, EPA strengthened the
primary annual PM, s NAAQS to 12.0 pg/m? and
retained the 24-hour PM>.s NAAQS at 35 pug/m3. See
78 FR 3086 (January 15, 2013).

III. Response to Comments

On May 23, 2013, EPA received a
comment from one member of the
general public. While the comment was
generally in support of EPA’s action,
EPA withdrew the direct final rule
because the comment could be
interpreted as adverse. A summary of
the comment and EPA’s response is
provided below.

Comment: The commenter noted that
EPA revised the PM, s NAAQS in 2012,
and he recommended that EPA
“approve the SIPs as submitted, with a
further recommendation to submit a
revised SIP reflecting the new standard
within a reasonable amount of time (as
determined by EPA).”

Response: Although EPA recently
updated the annual PM> s NAAQS, the
State submitted its SIP revision prior to
the December 14, 2012, promulgation of
the new standard, published on January
15, 2013 (see 78 FR 3086). As
mentioned above, NC DENR submitted
its SIP revision to update the PM
NAAQS on February 3, 2010, in
response to EPA’s promulgation of the
2006 PM NAAQS. EPA believes that it
is appropriate to approve North
Carolina’s February 3, 2010, SIP
revision, as it reflects the PM NAAQS in
effect at that time, these NAAQS remain
in effect, and the 2012 PM, s NAAQS
was not promulgated at that time. EPA
notes that today’s action does not
relieve North Carolina of any current or
future requirements regarding the 2012
PM, s NAAQS and that NC DENR is
currently working on a SIP submittal to
adopt the 2012 PM, s NAAQS.

IV. Final Action

EPA is approving the portions of
North Carolina’s February 3, 2010, SIP
revision that relate to the PM NAAQS
because they are consistent with the PM
NAAQS in effect at the time of
submittal.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this action:

e Is not a “‘significant regulatory
action” subject to review by the Office

of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian
country, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).
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Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 29, 2014. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to

enforce its

307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate Matter, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: June 16, 2014.
Heather McTeer Toney,
Regional Administrator, Region 4.
40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF

requirements. See section IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42. U.S.C. 7401 et seq.

Subpart ll—North Carolina

W 2. Section 52.1770 (c) is amended
under Table 1, at Subchapter 2D Air
Pollution Control Requirements, Section
.0400 Ambient Air Quality Standards by
revising the entries for ““.0409,” and
,.0410” to read as follows:

§52.1770 Identification of plan
* * * * *
(C) * x %

TABLE 1—EPA APPROVED NORTH CAROLINA REGULATIONS

State
State citation Title/subject effective EPA approval date Explanation
date
Subchapter 2D Air Pollution Control Requirements
Section .0400 Ambient Air Quality Standards

Section .0409

Section .0410

Particulate Matter

1/1/2010 6/30/2014 [Insert Federal

Register citation].

PM, s Particulate Matter

1/1/2010 6/30/2014 [Insert Federal

Register citation].

* *

[FR Doc. 2014-15151 Filed 6—-27-14; 8:45 am|
BILLING CODE 6560-50-P

* * *

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 79, 80, 85, 86, 600, 1036,
1037, 1039, 1042, 1048, 1054, 1065, and
1066

[EPA-HQ-OAR-2011-0135; FRL 9906—86—
OAR]

RIN 2060-AQ86

Control of Air Pollution From Motor
Vehicles: Tier 3 Motor Vehicle
Emission and Fuel Standards

Correction

In rule document 2014-06954,
appearing on pages 23414-23886, in the

issue of Monday, April 28, 2014, make
the following corrections:

§86.113-94 Fuel specifications.
[Corrected]

m On page 23695 make the following
correction:

The first table on page 23695 is
corrected as set forth below.

. Reference
Property Unit Type 2-D procedure !
(i) Cetane NUMDET ..ottt esreese | eeaeeesteesneesaeesneesaeesreenanes 40-50 ..ooiiiiieieeee ASTM D613
(U IO =T TN [ To [ P PRSP TSTPRRPR 40-50 ..o ASTM D976
(iii) Distillation range:
(A) IBP oo 340-400 (171.1-204.4).
(B) 10 pct. point .... 400-460 (204.4-237.8).
(C) 50 pct. point ... i G O) T 470-540 (243.3-282.2) | STM D86
(D) 90 pct. point .... 560-630 (293.3-332.2).
(E) EP oot 610-690 (321.1-365.6)
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Propert Unit Type 2-D Reference

Yy Yl procedure 1
(IV) GIFAVITY .ottt ettt ettt nae e e b nnne e ASTM D4052
(v) Total sulfur ASTM D2622
(vi) Hydrocarbon composition: Aromatics, minimum (Remainder shall be ASTM D5186
paraffins, naphthenes, and olefins).

(Vi) FIashpoint, MIN ...cceoieeeccce e e e e e nee e e e OF (°C) tooeeeeeeeeeee e 130 (54.4) covveeeeeeene ASTM D93
(VIi]) VISCOSILY ...ttt centistokes ................... 2.0-3.2 . ASTM D445

1 ASTM procedures are incorporated by reference in §86.1.

§1065.845 Response factor determination.
[Corrected]

m On page 23813 make the following
correction:

The table heading for the table titled
“Table 1 of §1065.845" is corrected to
read as set forth below.

€c02-AC17comp

[FR Doc. C1-2014-06954 Filed 6-27-14; 8:45 am]
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-1989-0007; FRL-9912—
81-Region 5]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Partial
Deletion of the Naval Industrial
Reserve Ordnance Plant (NIROP)
Superfund Site

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA Region 5 is publishing a
direct final Notice of Deletion of
Operable Unit 2 (OU2) of the Naval
Industrial Reserve Ordnance Plant
(NIROP) Superfund Site (Site), located
in Fridley, Minnesota, from the National
Priorities List (NPL). The NPL,
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This direct
final partial deletion is being published
by EPA with the concurrence of the
State of Minnesota, through the
Minnesota Pollution Control Agency
(MPCA), because EPA has determined
that all appropriate response actions
under CERCLA at the OU, identified

Table 1 of § 1065.845—Default Values
for THC FID Response Factor Relative
to Propane on a C,-Equivalent Basis

§1066.845 AC17 air conditioning
efficiency test procedure. [Corrected]

m On page 23881 make the following
correction:

Mgco3

=0.5- +0.5-

SC03

herein, other than operation,
maintenance, and five-year reviews,
have been completed. However, this
partial deletion does not preclude future
actions under Superfund.

EPA divided the NIROP Site into
three portions, known as OUs, for ease
of addressing its contaminant issues.
This partial deletion pertains to OU2,
which includes all the unsaturated soils
within the legal boundaries of the
NIROP Superfund Site exclusive of
unsaturated soils underlying the former
Plating Shop Area (see Site Map in the
SEMS ID 446572 document listed in the
Deletion Docket for OU2). The following
areas will remain on the NPL and are
not being considered for deletion as part
of this action: OU1 and OU3. OU1
includes the contaminated groundwater
within and originating from the NIROP
Superfund Site. OU3 includes all the
unsaturated soils underlying the former
Plating Shop Area.

DATES: This direct final partial deletion
is effective August 29, 2014 unless EPA
receives adverse comments by July 30,
2014. If adverse comments are received,
EPA will publish a timely withdrawal of
the direct final partial deletion in the
Federal Register informing the public
that the deletion will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-1989-0007, by one of the
following methods:

e http://www.regulations.gov: Follow
on-line instructions for submitting
comments.

e Email: Sheila Desai, Remedial
Project Manager, at desai.sheila@
epa.gov or Teresa Jones, Community

HFET

The equation in the first column is
corrected to read as set forth below.

m HFET

Involvement Coordinator, at
jones.teresa@epa.gov.

e Fax:Gladys Beard at (312) 697—
2077.

e Mail: Sheila Desai, Remedial Project
Manager, Environmental Protection
Agency (SR-6]), 77 West Jackson
Boulevard, Chicago, IL 60604, (312)
353—4150 or Teresa Jones, Community
Involvement Coordinator,
Environmental Protection Agency
(SI-77]), 77 West Jackson Boulevard,
Chicago, IL 60604, (312) 886—0725 or
toll free at 1-(800) 621—8431.

e Hand delivery: Teresa Jones,
Community Involvement Coordinator,
Environmental Protection Agency
(SI-7]), 77 West Jackson Boulevard,
Chicago, IL 60604. Such deliveries are
only accepted during the docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
normal business hours are Monday
through Friday, 8:30 a.m. to 4:30 p.m.
CST, excluding federal holidays.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-1989—
0007. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
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http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in the
hard copy. Publicly available docket
materials are available either
electronically at http://
www.regulations.gov or in hard copy at:

e Environmental Protection Agency
Region 5, 77 West Jackson Boulevard,
Chicago, IL 60604, Phone: (312) 353—
1063, Hours: Monday through Friday,
8:30 a.m. to 4:30 p.m. CST, excluding
federal holidays.

e The Navy has set up an online
repository for the NIROP Superfund Site
at the link below. Please click on the
Administrative Records link to see all
the documents. http://go.usa.gov/DyNY

¢ The Minnesota Pollution Control
Agency also has an information
repository for the NIROP Superfund Site
at their offices: 520 Lafayette Road, St.
Paul, MN 55155. Call 651-296—6300 or
toll-free at 800-657—-3864 to schedule an
appointment.

FOR FURTHER INFORMATION CONTACT:
Sheila Desai, Remedial Project Manager,
Environmental Protection Agency (SR—
6]), 77 West Jackson Boulevard,
Chicago, IL 60604, (312) 353—4150,
desai.sheila@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Introduction
II. NPL Deletion Criteria
III. Deletion Procedures

IV. Basis for Site Deletion
V. Deletion Action

I. Introduction

EPA divided the NIROP Superfund
Site into three portions, known as OUs,
for ease of addressing its contaminant
issues. EPA Region 5 is publishing this
Direct Final Notice of Partial Deletion of
0U2 of the NIROP Superfund Site from
the National Priorities List (NPL) and
requests public comments on this
action. OU2 includes all the unsaturated
soils within the legal boundaries of the
NIROP Superfund Site exclusive of
unsaturated soils underlying the former
Plating Shop Area (see Site Map in the
SEMS ID 446572 document listed in the
Deletion Docket for OU2). The following
areas will remain on the NPL and are
not being considered for deletion as part
of this action: OU1 and OU3. OU1
includes the contaminated groundwater
within and originating from the NIROP
Superfund Site. OU3 includes all the
unsaturated soils underlying the former
Plating Shop Area. This partial deletion
pertains to soil in OU2. The NPL
constitutes Appendix B of 40 CFR part
300, which is the NCP, and which EPA
promulgated pursuant to section 105 of
CERCLA, as amended. EPA maintains
the NPL as the list of sites that appear
to present a significant risk to public
health, welfare, or the environment.
Sites on the NPL may be the subject of
remedial actions financed by the
Hazardous Substance Superfund (Fund).
This partial deletion of the NIROP
Superfund Site is proposed in
accordance with 40 CFR 300.425(e) and
is consistent with the Notice of Policy
Change: Partial Deletion of Sites Listed
on the National Priorities List, (60 FR
55466) on November 1, 1995. As
described in 300.425(e)(3) of the NCP,
sites deleted from the NPL remain
eligible for Fund-financed remedial
actions if future conditions warrant
such actions.

Because EPA considers this action to
be noncontroversial and routine, this
action will be effective August 29, 2014
unless EPA receives adverse comments
by July 30, 2014. Along with this Direct
Final Notice of Partial Deletion, EPA is
co-publishing a Notice of Intent for
Partial Deletion in the “Proposed Rules”
section of the Federal Register. If
adverse comments are received within
the 30-day public comment period on
this partial deletion action, EPA will
publish a timely withdrawal of this
Direct Final Notice of Partial Deletion
before the effective date of the partial
deletion, and the deletion will not take
effect. EPA will, as appropriate, prepare
a response to comments and continue
with the deletion process on the basis of

the Notice of Intent for Partial Deletion
and the comments already received.
There will be no additional opportunity
to comment.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses OU2 of the NIROP
Superfund Site and demonstrates how
the deletion criteria are met for this OU.
Section V discusses EPA’s action to
partially delete OU2 from the NPL
unless adverse comments are received
during the public comment period.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the state, whether any
of the following criteria have been met:

1. Responsible parties or other
persons have implemented all
appropriate response actions required;

2. All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

3. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Pursuant to CERCLA section 121(c)
and the NCP, EPA conducts five-year
reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above
levels that allow for unlimited use and
unrestricted exposure. EPA conducts
such five-year reviews even if a site is
deleted from the NPL. EPA may initiate
further action to ensure continued
protectiveness at a deleted site if new
information becomes available that
indicates it is appropriate. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system.

II1. Deletion Procedures

The following procedures apply to
deletion of OU2 of the NIROP
Superfund Site:

1. EPA consulted with the State of
Minnesota prior to developing this
Direct Final Notice of Partial Deletion
and the Notice of Intent for Partial
Deletion co-published today in the
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“Proposed Rules” section of the Federal
Register.

2. EPA has provided the State 30
working days for review of this direct
final Notice of Partial Deletion and the
parallel Notice of Intent for Partial
Deletion prior to their publication
today, and the State, through the MPCA,
has concurred on the partial deletion of
the Site from the NPL.

3. Concurrently with the publication
of this direct final Notice of Partial
Deletion, a notice of the availability of
the parallel Notice of Intent for Partial
Deletion is being published in the Sun
Focus, located in Fridley, Minnesota.
The newspaper notice announces the
30-day public comment period
concerning the Notice of Intent for
Partial Deletion of the Site from the
NPL.

4. EPA placed copies of documents
supporting the proposed partial deletion
in the deletion docket and made these
items available for public inspection
and copying at the Site information
repositories, i.e., at EPA’s offices in
Chicago and online.

5. If adverse comments are received
within the 30-day public comment
period on this partial deletion action,
EPA will publish a timely notice of
withdrawal of this direct final Notice of
Partial Deletion before its effective date
and will prepare a response to
comments. EPA may continue with the
deletion process on the basis of the
Notice of Intent for Partial Deletion and
the comments already received.

Deletion of a portion of a site from the
NPL does not itself create, alter, or
revoke any individual’s rights or
obligations. Deletion of a portion of a
site from the NPL does not in any way
alter EPA’s right to take enforcement
actions, as appropriate. The NPL is
designed primarily for informational
purposes and to assist EPA
management. Section 300.425(e)(3) of
the NCP states that the deletion of a site
from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting OU2 of the
NIROP Superfund Site from the NPL.
EPA believes it is appropriate to delete
OU2 of the NIROP Superfund Site
because all appropriate response actions
under CERCLA, other than operation,
maintenance, and five-year reviews,
have been completed at OU2 and it is
ready for redevelopment as a
commercial and/or industrial property.

Site Background and History

The NIROP Superfund Site (CERCLIS
ID MN3170022914) is located in the
northern portion of the Minneapolis/St.
Paul Metropolitan Area in an industrial/
commercial area within the limits of
Fridley, Minnesota. The Site is not
adjacent to any residential areas and is
not located in an environmentally
sensitive area nor near any known
environmentally sensitive areas.

The Site is approximately 82.6 acres,
most of which are covered with
buildings or pavement. The U.S. Navy
and/or its contractors produced
advanced weapons systems at the
facility beginning in 1940. The former
NIROP facility is currently owned by
Fridley Land, LLC which plans to
redevelop the property for commercial
and/or industrial use.

During the early 1970s, paint sludges
and chlorinated solvents generated from
ordnance manufacturing processes were
disposed of in pits and trenches in the
North 40 area which is the undeveloped
area of the Site immediately north of the
building. Contaminant sources in the
North 40 area and beneath the NIROP
building were not identified until
December 1980, when MPCA received
information concerning historical waste
disposal practices at NIROP. In 1981,
trichloroethylene (TCE) was discovered
in on-site groundwater wells and in the
City of Minneapolis’ drinking water
treatment plant intake pipe, located in
the Mississippi River less than 1 mile
downstream from the Site. In 1983,
investigations identified pits and
trenches in the North 40 area of the
NIROP Site where drummed wastes had
been disposed of. From November 1983
to March 1984, approximately 1,200
cubic yards of contaminated soil and 43
(55-gallon) drums were excavated and
disposed of off-site.

The NIROP Superfund Site was
proposed for inclusion on the NPL in
July 1989 (54 FR 29820). The Site was
placed on the NPL in November 1989
(54 FR 48184).

In March 1991, the Navy, EPA, and
MPCA signed a Federal Facilities
Agreement (FFA). Per the FFA, one
purpose of that agreement was to
“Identify alternatives for Remedial
Action for Operable Units” which are
appropriate for the Site prior to the
implementation of Final Remedial
Actions for the Site.

Remedial Investigation and Feasibility
Study (RI/FS)

Based on the results of a geophysical
investigation conducted in 1995, 23 (55-
gallon) drums and 12 smaller containers
were found in the North 40 area of the

NIROP property. These drums were
excavated during a removal action
conducted from April to June of 1996.
In 1996, during a sampling event of OU2
soils, in the vicinity of a previously
unexcavated area near the North 40
area, free liquids were encountered
which resulted in an additional removal
action. A total of 31 (55-gallon) drums
were discovered and subsequently
sampled and removed for off-site
disposal. In addition, several empty and
crushed drums were also discovered
and removed with other contaminated
debris. Volatile organic compound
contamination was reported in
subsurface soils.

A risk assessment for OU2 was
conducted in 1996. In a revision of that
risk assessment, it was determined that
in one sub-area of OU2, risk was
inordinately influenced by one single
data point. Therefore, during the
summer of 2002, the Navy conducted a
time-critical removal action to remove
approximately 35 cubic yards of soil
around this OU2 subarea with an
elevated contaminant concentration.
This removal was completed in June
2002, and addressed the last know
location where there were unacceptable
contaminant risks in near surface soils.

Record of Decision (ROD) Findings

The Remedial Action Objectives
(RAOs) were (1) to prevent unacceptable
risks due to residential or other
unrestricted exposures to contaminated
soils at the site and (2) to prevent
unacceptable risks to industrial or
construction workers due to exposures
to contaminated soils at the site. The
ROD for OU2 was jointly signed in
September 2003 by the Navy, EPA and
MPCA.

This is the only ROD for this site
applicable to this partial deletion.

ROD for OU2 (September 2003)

The Selected Remedy to address
unacceptable risk at OU2 of the NIROP
Site is Land Use Controls (LUCs). The
ROD called for LUCs to be maintained
until EPA and MPCA determine that the
concentrations of hazardous substances
in the soils have been reduced to levels
that allow for a less restrictive use of the
Site.

The LUC Performance Objectives for
0OU2 are:

e To restrict the use of the property
to industrial or restricted commercial
use, until EPA and MPCA determine
that concentrations of hazardous
substances in the soils have been
reduced to levels that allow for less
restrictive use.

¢ To prohibit the disturbance of soil
deeper than 3 feet below ground surface
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in those Designated Restricted Areas,
which include Area 3 and Area 4 of
OU2 (see Site Map in the SEMS ID
446572 document listed in the Deletion
Docket for OU2) or the removal of any
soils excavated in those areas from the
facility without prior written approval
of EPA and MPCA.

The property will be restricted to only
industrial or restricted commercial uses.
Industrial uses generally include, but
are not limited to, the following types:
public utility services, rail and freight
services, raw storage facilities, refined
material storage facilities, and
manufacturing facilities engaged in the
mechanical or chemical transformation
of materials or substances into new
products. Restricted commercial use is
defined as use where access or
occupancy by non-employees is less
frequent or is restricted, including a
wide variety of uses, ranging from non-
public access and both outdoor and
indoor activities (e.g., large scale
warehouse operations), to limited public
access and indoor worker activities (e.g.,
shopping mall, retail outlet, bank,
dentist office). Strictly prohibited uses
under either category shall include any
child care or pre-school facility,
playground, any form of housing,
churches, social centers, hospitals, elder
care facilities or nursing homes.

Remedial Design (RD)

In August 2004, EPA concurred with
the Navy’s March 2004 Land Use
Control Remedial Design (LUCRD) for
OU2. The LUCRD specifies how the
OU2 remedy will be implemented,
maintained, and enforced should any
breach of the remedy occur. It details
the Navy’s continuing responsibilities
with respect to OU2, including the
following: ensuring annual on-site
physical inspections of OU2 are
performed to confirm continued
compliance with all LUC Performance
Obijectives; ensuring annual LUGC
Compliance Certifications are provided
to EPA and MPCA that explain any
deficiency, if found; conducting five-
year reviews of the remedy as required
by CERCLA and the NCP; notifying EPA
and MPCA prior to any planned
property conveyance; providing EPA
and MPCA the opportunity to review
the text of intended deed provisions;
and notifying EPA and MPCA should
site activities interfere with LUC
effectiveness.

Response Activities/LUCs

The LUCs were incorporated into a
Quitclaim Deed that was implemented
on June 17, 2004, and executed by the
property owner, the United States, and
MPCA, and that acts as an

environmental covenant describing the
property restrictions. These deed
restrictions run with the land such that
any subsequent owner is bound by the
same restrictions. The LUCs are to
remain in place until EPA and MPCA
determine that the concentrations of
hazardous substances in the soils have
been reduced to levels that allow for a
less restrictive use.

Cleanup Goals

There is no cleanup associated with
the remedy for OU2. Surface soils that
posed unacceptable commercial/
industrial risk levels were excavated
and disposed of off-site during removal
actions prior to implementation of the
LUCs at the Site.

Operation and Maintenance (O&M)

The Navy, as the lead agency, is
responsible for conducting routine
inspections to ensure that LUCs are
maintained and enforced. The Navy is
responsible for reporting the results of
the inspections and any breach of the
LUCs to the MPCA and EPA.

Five-Year Review (FYR)

The Navy conducted a FYR at the Site
in October 2013. The 2013 FYR
concluded that the remedy at NIROP for
OU?2 is protective of human health and
the environment. The FYR calls for the
Navy to continue long-term stewardship
to ensure that the LUCs are maintained.

Future Redevelopment

Plans are currently underway to
redevelop the NIROP Site into a
commercial office/warehouse complex.
This planned redevelopment is
consistent with the existing Land Use
designation for the site. The three
parties to the FFA concur that the
delisting of OU2 from the NPL would
facilitate this redevelopment effort and
allow OU2 to become eligible for State
and Federal Brownfields funding.
Superfund NPL site property is not
eligible for Federal Brownfields
funding.

A developer has enrolled the NIROP
site and certain adjacent land into
MPCA’s Voluntary Investigation and
Cleanup (VIC) program. In conjunction
with the redevelopment of the NIROP
Superfund Site, any additional
investigations will be conducted under
the oversight and direction of MPCA’s
VIC program.

Community Involvement

Public participation activities have
been satisfied as required in CERCLA
section 113(k), 42 U.S.C. 9613(k), and
CERCLA section 117, 42 U.S.C. 9617.
Documents in the deletion docket,

which EPA relied on for
recommendation of the partial deletion
of this Site from the NPL, are available
to the public in the information
repositories and at www.regulations.gov.
Documents in the docket include maps
which identify the specific parcels of
land that are included in this document
(i.e., OU2).

Determination That the Site Meets the
Criteria for Deletion in the NCP

The NCP (40 CFR 300.425(e)) states
that portions of a site may be deleted
from the NPL when no further response
action is appropriate. EPA, in
consultation with the State of
Minnesota, has determined that no
further action is appropriate.

V. Deletion Action

EPA, with concurrence of the State of
Minnesota through the MPCA, has
determined that all appropriate
response actions under CERCLA, other
than operation, maintenance, and five-
year reviews, have been completed.
Therefore, EPA is deleting OU2 of the
NIROP Superfund Site from the NPL.

Because EPA considers this action to
be noncontroversial and routine, EPA is
proceeding without prior publication.
This action will be effective August 29,
2014 unless EPA receives adverse
comments by July 30, 2014. If adverse
comments are received within the 30-
day public comment period, EPA will
publish a timely withdrawal of this
direct final notice of partial deletion
before the effective date of the partial
deletion and it will not take effect. EPA
will prepare a response to comments
and continue with the deletion process
on the basis of the notice of intent to
partially delete and the comments
already received. There will be no
additional opportunity to comment.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: June 12, 2014.
Susan Hedman,
Regional Administrator Region 5.

For the reasons set out in this
document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

m 1. The authority citation for part 300
continues to read as follows:
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Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Appendix B—[Amended]

m 2. Table 2 of Appendix B to part 300
is amended by revising the entry for
“MN,” “Naval Industrial Reserve

Ordnance Plant,” “Fridley” to read as
follows:

Appendix B to Part 300—National
Priorities List

* * * * *
TABLE 2—FEDERAL FACILITIES SECTION
St Site name City/County (Notes) @
MIN s Naval Industrial Reserve Ordnance Plant ..................... Fridley P
* * * * * Washington, DC 20003. Federal that mining claimants be provided
Notes: eRulemaking Portal: http:// “notice of any adjustment made under

@ A = Based on issuance of health
advisory by Agency for Toxic
Substances and Disease Registry (if
scored, HRS score need not be greater
than or equal to 28.50).

* * * * *

P = Sites with partial deletion(s).
* * * * *
[FR Doc. 2014-15255 Filed 6-27-14; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 3830
[LLWO320000-L19900000.PP0000]

RIN 1004-AE35

Required Fees for Mining Claims or
Sites

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rule.

SUMMARY: The Bureau of Land
Management (BLM) is issuing this final
rule to make statutorily authorized
adjustments to its location and
maintenance fees for unpatented mining
claims, mill sites, and tunnel sites.
These adjustments reflect changes in the
Consumer Price Index (CPI), which is
published by the Bureau of Labor
Statistics.

DATES: The final rule is effective June
30, 2014.

ADDRESSES: You may submit inquiries
to: Mail: Director (630), Bureau of Land
Management, U.S. Department of the
Interior, 1849 C St. NW., Washington,
DC 20240, Attention: 1004—AE27.
Personal or messenger delivery: U.S.
Department of the Interior, Bureau of
Land Management, 20 M St. SE., Room
2134LM, Attention: Regulatory Affairs,

www.regulations.gov. Follow the
instructions at this Web site.

FOR FURTHER INFORMATION CONTACT:
Sonia Santillan at 202—-912-7123, in the
Solid Minerals Group as to program
matters or the substance of the final rule
or Jennifer Noe in the Division of
Regulatory Affairs at 202—912—-7442 for
information relating to the rulemaking
process generally. Persons who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800—-877—
8339, 24 hours a day, seven days a week
to contact the above individuals.
SUPPLEMENTARY INFORMATION:

I. Background
II. Discussion of the Final Rule
III. Procedural Matters

I. Background

The Mining Law of 1872 allows
individuals and corporations to
prospect for mineral deposits in public
lands, and stake (or “locate”) a claim on
the deposits discovered. Historically,
annual assessment work and related
filings have been required by statute in
order to maintain an unpatented mining
claim or site. (30 U.S.C. 28—28e; 43
U.S.C. 1744(a) and (c)).

Beginning in fiscal year 1993, mining
claimants have been required to pay an
annual maintenance fee in lieu of
performing annual assessment work and
making annual filings. Mining claimants
locating new claims or sites must also
pay a one-time location fee. (30 U.S.C.
28f-281).

This rule implements 30 U.S.C. 28j(c),
which authorizes adjustments to the
location and annual maintenance fees
“to reflect changes in the Consumer
Price Index published by the Bureau of
Labor Statistics of the Department of
Labor every 5 years after August 10,
1993, or more frequently if the Secretary
determines an adjustment to be
reasonable.” Section 28j(c) also requires

this subsection not later than July 1 of
any year in which the adjustment is
made,” and that any fee adjustment
“shall begin to apply the first
assessment year which begins after
adjustment is made.”

As enacted in 1993, the one-time
location fee was $25, and the annual
maintenance fee was $100 per mining
claim or site. In 2004, the BLM
increased the amount of the location
and maintenance fees to $30 and $125
respectively, based on the change in the
CPI from September 1, 1993, to
December 31, 2003, 69 FR 40294 (July
1, 2004). Then in 2009, the BLM
increased the amount of the location
and maintenance fees to $34 and $140,
respectively, based on the change in the
CPI from December 31, 2003, to
December 31, 2008, 74 FR 30959 (June
29, 2009). The BLM has promulgated
other rules that have affected other
aspects of the table of charges and fees
at 43 CFR 3830.21, the regulation that is
amended by this rule. For example, on
July 27, 2012, the BLM published an
interim final rule, 77 FR 44155 (July 27,
2012), that amended 43 CFR 3830.21
pursuant to a statutory amendment
enacted in December of 2011, which
changed the way the maintenance fee is
calculated for unpatented placer mining
claims.

The adjustments made in this rule are
based upon the change in the CPI from
December 31, 2008, to December 31,
2013, as reported by the Bureau of Labor
Statistics in the CPI Detailed Report,
Table 24C, Historical Chained
Consumer Price Index for All Urban
Consumers (C—CP-U): U.S. city average,
all items (http://www.bls.gov/cpi/
cpid1312.pdf). The calculated change is
9.96 percent from December 31, 2008,
through December 31, 2013. A
calculated value for the fees was
obtained by inflating the location and
maintenance fees established in the
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2009 rulemaking by 9.96 percent. The
new location fee is $37 for each mining
claim or site. The new maintenance fee
is $155 for each lode mining claim, mill
site, or tunnel site; and $155 for each 20
acres or portion thereof for each placer
mining claim. The new location fee is
based on rounding the calculated value
to the nearest $1. The new maintenance
fee is based on rounding the calculated
value to the nearest $5.

Mining claimants must pay the new
location and maintenance fee for any
mining claim or site located on or after
September 1, 2014. Mining claimants
must also pay the new maintenance fee
for existing mining claims and sites to
maintain those claims and sites,
beginning with the 2015 assessment
year. The maintenance fee for existing
claims and sites is due on or before
September 1, 2014. In accordance with
43 CFR 3834.23(d), mining claimants
who have already submitted
maintenance fee payments for the 2015
assessment year, or those who timely
pay the 2015 assessment year
maintenance fee based on the fee in
effect immediately before the
adjustment was made, will be given an
opportunity to pay the additional
amount without penalty upon notice
from the BLM. The BLM will also give
claimants the opportunity to cure
deficient maintenance and location fee
payments for new claims or sites located
on or after September 1, 2014, and
timely received on or before December
31, 2014. Failure to cure the payments
within the time allowed will cause the
affected mining claims or sites to be
forfeited. After December 31, 2014, the
full maintenance and location fee
payments, based on the new amounts,
are required at the time of recording
along with the required processing fee.

II. Discussion of the Final Rule

Why the Rule Is Being Published on a
Final Basis

The BLM is adopting this final rule
solely to adjust the location and
maintenance fee amounts in paragraphs
(a) and (d) of section 43 CFR 3830.21.
The BLM for good cause finds under 5
U.S.C. 553(b)(3)(B) that notice and an
opportunity for public comment for this
rule are unnecessary, and that this rule
may properly take effect upon
publication. The reason is that this rule
implements a statutory requirement to
adjust the location and annual
maintenance fees at least every 5 years,
and the last adjustment was made in
2009. The statute specifies the method
of calculation of the fee adjustments and
prescribes the form and manner of
notice of the fee adjustment, and the

BLM has no discretion in implementing
the statute. The BLM also determines
under 5 U.S.C. 553(d) that there is good
cause to place the rule into effect on the
date of publication, because the
adjustments made in the rule are
explicitly authorized by statute.

Organization of the Final Rule

This final rule contains only the
specific amendments necessary to
conform to the requirements of the
statute. The amendments appear as
modifications of the fee transaction
table at 43 CFR 3830.21 to change the
amount of the location and annual
maintenance fees required to be paid for
each lode mining claim, mill site, or
tunnel site, and for each 20 acres or
portion thereof for each placer mining
claim.

I11. Procedural Matters

Executive Order 12866, Regulatory
Planning and Review

In accordance with the criteria in
Executive Order 12866, BLM has
determined that this rule is not a
significant regulatory action.

e The rule will not have an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities. The fee
adjustment does not change the
substance of current mining claim
administration within the BLM. The
total amount of fees to be collected,
including the effects of the adjustment,
is estimated to be $59 million annually,
of which approximately $5 million will
be attributable to the adjustments made
in this rule.

e This rule will not create
inconsistencies with other agencies’
actions. It does not change the
relationships of the BLM to other
agencies and their actions.

e This rule will not materially affect
entitlements, grants, loan programs, or
the rights and obligations of their
recipients. The rule does not address
any of these programs.

o This rule will not raise novel legal
or policy issues because it makes no
major substantive changes in the
regulations. The Constitutionality of the
location and maintenance fees has been
challenged in the Federal courts. The
courts have consistently upheld the fee
legislation and implementing
regulations.

Regulatory Flexibility Act

The BLM certifies that this rule will
not have a significant economic effect

on a substantial number of small entities
as defined under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) The
rule will have a minor impact because
the fees paid by small entities will be
adjusted. Although the new fees will
impact a substantial number of small
entities, the fee increases do not
represent a significant economic effect.
A final Regulatory Flexibility Analysis
is not required, and a Small Entity
Compliance Guide is not required. For
the purposes of this section a ‘‘small
entity”’ is an individual, limited
partnership, or small company, at
“arm’s length” from the control of any
parent companies, with fewer than 500
employees or less than $7 million in
revenue. This definition is consistent
with Small Business Administration
regulations at 13 CFR 121.201.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

e Will not have an annual effect on
the economy of $100 million or more.
The revised regulation will not
materially alter current BLM policy. The
fee adjustments are authorized by
statute. The total amount of fees
collected, including the effects of the
adjustment, is estimated to be $59
million annually, of which $5 million is
attributable to the adjustments made in
this rule.

¢ Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

e Will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.):

e This rule will not “significantly or
uniquely’” affect small governments. A
Small Government Agency Plan is
unnecessary.

¢ This rule will not produce a Federal
mandate of $100 million or greater in
any year. It is not a “‘significant
regulatory action” under the Unfunded
Mandates Reform Act. The changes
implemented in this rule do not require
anything of any non-Federal
governmental entity.
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Executive Order 12630, Takings

In accordance with Executive Order
12630, the BLM finds that the rule does
not have takings implications. A takings
implication assessment is not required.
This rule does not substantially change
BLM policy. Nothing in this rule
constitutes a taking. The Federal courts
have heard a number of suits
challenging the imposition of the rental
and maintenance fees as a taking of a
right, or, alternatively, as an
unconstitutional tax. The courts have
upheld the fee legislation and the BLM
regulations as a proper exercise of
Congressional and Executive
authorities.

Executive Order 13132, Federalism

The final rule will not have a
substantial direct effect on the states, on
the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
the BLM has determined that the final
rule does not have sufficient Federalism
implications to warrant preparation of a
Federalism Assessment.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, the BLM finds that the final rule
does not include policies that have
Tribal implications. Because this rule
does not make significant substantive
changes in the regulations and does not
specifically involve Indian reservation
lands (which are closed to the operation
of the Mining Law), the BLM finds that
the rule will have no implications for
Indians, Indian Tribes, and Tribal
governments.

Executive Order 12988, Civil Justice
Reform

In accordance with Executive Order
12988, the BLM finds that the final rule
does not unduly burden the judicial
system, and therefore meets the
requirements of sections 3(a) and 3(b)(2)
of the Order. The BLM consulted with

the Department of the Interior’s Office of
the Solicitor during the drafting process.

Paperwork Reduction Act

The BLM has determined this final
rule does not contain any new
information collection requirements that
the Office of Management and Budget
(OMB) must approve under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 ef seq.). The OMB has
approved the information collection
requirements in the regulations under
OMB control number 1004-0114 that
pertain to the payment of mining claim
recordation and maintenance fees.

National Environmental Policy Act
(NEPA)

This final rule does not constitute a
major Federal action significantly
affecting the quality of the human
environment. A detailed statement
under the National Environmental
Policy Act of 1969 (NEPA) is not
required because this rule is part of the
routine administration of the fee
legislation and is covered by a
Departmental categorical exclusion
provided for under 43 CFR 46.210(f).
This rule will result in no new surface
disturbing activities and therefore will
have no effect on ecological or cultural
resources. In promulgating this rule, the
government is conducting routine and
continuing government business of an
administrative nature having limited
context and intensity. Therefore, it is
categorically excluded from
environmental review under section
102(2)(C) of NEPA, pursuant to 43 CFR
46.205. The rule does not meet any of
the extraordinary circumstances criteria
for categorical exclusions listed at 43
CFR 46.215. Under Council on
Environmental Quality regulations (40
CFR 1508.4) and the environmental
policies and procedures of the
Department, the term ““categorical
exclusion” means a category of actions
which do not individually or
cumulatively have a significant effect on
the human environment and which
have been found to have no such effect
on procedures adopted by a Federal
agency and for which, therefore, neither
an environmental assessment nor an

environmental impact statement is
required.

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not a significant energy
action. It will not have an adverse effect
on energy supplies. To the extent that
the rule affects the mining of energy
minerals (i.e., uranium and other
fissionable metals), the rule applies only
a statutory adjustment of the mining
claim location and maintenance fees
that the BLM has been collecting for
many years. It will not significantly
change financial obligations of the
mining industry.

Author

The principal author of this final rule
is Sonia Santillan in the Solid Minerals
Group assisted by the Division of
Regulatory Affairs, Washington Office,
BLM.

List of Subjects in 43 CFR Part 3830

Mineral royalties, Mines, Public
lands—mineral resources, Reporting
and recordkeeping requirements.

For the reasons stated in the
preamble, the BLM amends 43 CFR part
3830 as follows:

PART 3830—LOCATING, RECORDING,
AND MAINTAINING MINING CLAIMS
OR SITES; GENERAL PROVISIONS

m 1. The authority citation for part 3830
continues to read as follows:

Authority: 18 U.S.C. 1001, 3571; 30 U.S.C.
22, 28, 28k, 242, 611; 31 U.S.C. 9701; 43
U.S.C. 2,1201, 1212, 1457, 1474, 1740, 1744;
115 Stat. 414; Pub. L. No. 112-74, 125 Stat.
786.

Subpart D—BLM Service Charge and
Fee Requirements

m 2. Amend § 3830.21 by revising
paragraphs (a) and (d) of the table to
read as follows:

§3830.21 What are the different types of
service charges and fees?
* * * * *

Transaction

Amount due per mining claim or site

Waiver available

(a) Recording a mining claim or site lo-
cation (part 3833).

A total sum which includes:

§3000.12 of this chapter;
(2) A one-time $37 location fee; and
(3)(i) For lode claims, mill sites and tunnel sites, an initial $155 mainte-
nance fee; or
(i) For placer claims, an initial $155 maintenance fee for each 20 acres of
the placer claim or portion thereof.

No.

(1) The processing fee for notices of location found in the fee schedule in
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Transaction Amount due per mining claim or site Waiver available

* * * * * * *

(d) Maintaining a mining claim or site (1) For lode claims, mill sites and tunnel sites, an annual maintenance fee of Yes. See part 3835.
for one assessment year (part 3834). $155 must be paid on or before September 1 each year.
(2) For placer claims, a $155 annual maintenance fee for each 20 acres of
the placer claim or portion thereof must be paid on or before September 1
each year.

Janice M. Schneider,

Assistant Secretary, Land and Minerals
Management.

[FR Doc. 2014-15259 Filed 6—27-14; 8:45 am]
BILLING CODE 4310-84-P
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issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2014-0425; Directorate
Identifier 2013—NM-180-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede
Airworthiness Directive (AD) 2012—06—
19, for certain Airbus Model A330-201,
-202,-203, -223, -243, -301, =302,
-303, -321, —322, —323, —341, —342, and
—343 airplanes; and Model A340-200
and —300 series airplanes. AD 2012-06—
19 currently requires repetitive
inspections of the main fitting and
sliding tube of the nose landing gear
(NLG) for defects, damage, and cracks;
and corrective actions if necessary.
Since we issued AD 2012-06-19, we
have determined that additional
airplanes are affected by the identified
unsafe condition. This proposed AD
would add airplanes to the
applicability. This proposed AD would
require an inspection of the part number
and serial number of the NLG main
fitting and NLG sliding tube; for affected
parts, a magnetic particle inspection
(MPI) for cracks, and flap peening and
replacement if necessary. This proposed
AD would also require, for certain parts,
additional inspections for damage and
cracking. We are proposing this AD to
detect and correct cracks, defects, or
damage of the main fitting or sliding
tube, which could result in consequent
NLG collapse.

DATES: We must receive comments on
this proposed AD by August 14, 2014.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DG, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Airbus SAS,
Airworthiness Office—EAL, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0425; or in person at the Docket
Operations office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone (425) 227-1138;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the

ADDRESSES section. Include ‘“Docket No.
FAA-2014-0425; Directorate Identifier
2013-NM-180—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On March 15, 2012, we issued AD
2012—-06-19, Amendment 39—17000 (77
FR 22188, Apl‘il 13, 2012). AD 2012—-06—
19 requires actions intended to address
an unsafe condition on certain Airbus
Model A330-201, —202, =203, —223,
-243,-301, -302, -303, -321, —-322,
—323,-341, —342, and —343 airplanes;
and Model A340-200 and —300 series
airplanes.

Since we issued AD 2012—-06-19,
Amendment 39-17000 (77 FR 22188,
April 13, 2012), we have determined
that additional airplanes are affected by
the identified unsafe condition.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2013-0179,
dated August 7, 2013 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCATI”), to correct an unsafe condition
for certain Airbus Model A330-201,
-202,-203, -223, -243, -301, —-302,
-303, -321, 322, 323, —341, —342, and
—343 airplanes; and Model A340-200
and —300 series airplanes. The MCAI
states:

During the overhaul of two different Nose
Landing Gear (NLG) units, cracks were found
on the main fitting of one and the sliding
tube of the other. Investigations concluded
that the cracks initiated as a result of residual
stress in the parts, following damage due to
impact during towing incidents.

A subsequent review of the reported
incidents identified a specific group of NLG
main fittings and sliding tubes that may have
sustained impact damage as a result of
towing incidents.

This condition, if not detected and
corrected could lead to NLG collapse.


mailto:airworthiness.A330-A340@airbus.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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http://www.airbus.com
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To address this potential unsafe condition,
EASA issued AD 2010-0034 [(http://
ad.easa.europa.eu/blob/easa_ad 2010 0034
Corrected_superseded.pdf/AD_2010-0034_1)
[which corresponds to FAA AD 2012-06-19,
Amendment 39-17000 (77 FR 22188, April
13, 2012)] to require accomplishment of a
one-time Magnetic Particles Inspection (MPI),
followed by repetitive Detailed Visual
Inspections (DVI) of the main fittings and
sliding tubes of the affected NLG units
identified by Part Number (P/N) and Serial
Number (S/N) in the Applicability section of
that AD and, depending on findings,
accomplishment of applicable corrective
actions.

Since that [EASA] AD was issued, it has
been found necessary to address the issue at
the level of NLG detail parts and no longer
at NLG assembly level, as some detail parts
have been transferred from an aeroplane to
another. Airbus revised the applicable
Service Bulletins (SB), which now list the
affected NLG main fittings and sliding tubes.

For the reasons described above, this
[EASA] AD retains [certain] requirements of
EASA AD 2010-0034 which is superseded
and requires [an inspection of the part
number and serial number of the NLG main
fitting and NLG sliding tube, and for affected
parts,] a one-time MPI [for cracks], followed
by repetitive DVI [for cracking, damage to
paint, sealant, cadmium, and base metal] of
the affected NLG main fittings and sliding
tubes and, depending on inspection results,
accomplishment of corrective actions [e.g.,
flap peening and replacing cracked parts].
This AD also extends the applicability to
A330 freighters.

You may examine the MCAI in the AD
docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0425.

Relevant Service Information

Airbus has issued Service Bulletin
A330-32-3233, Revision 02, dated
January 27, 2014; and Service Bulletin
A340-32-4275, Revision 01, dated July
5, 2013. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

We estimate that this proposed AD
affects 92 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

The actions that are required by AD
2012—-06-19, Amendment 39—17000 (77
FR 22188, April 13, 2012), and retained
in this proposed AD take about 4 work-
hours per product, at an average labor
rate of $85 per work-hour. Required
parts cost about $0 per product. Based
on these figures, the estimated cost of
the actions that are required by AD
2012-06-19 is $31,280 per product.

We also estimate that it would take
about 10 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $0 per product.
Based on these figures, we estimate the
cost of this proposed AD on U.S.
operators to be $78,200, or $850 per
product.

In addition, we estimate that any
necessary follow-on actions would take
about 114 work-hours and require parts
costing $435,000, for a cost of $444,690
per product. We have no way of
determining the number of aircraft that
might need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2012-06-19, Amendment 39-17000 (77
FR 22188, April 13, 2012), and adding
the following new AD:

Airbus: Docket No. FAA-2014—-0425;
Directorate Identifier 2013-NM-180-AD.

(a) Comments Due Date

We must receive comments by August 14,
2014.

(b) Affected ADs

This AD supersedes AD 2012—-06-19,
Amendment 39-17000 (77 FR 22188, April
13, 2012).

(c) Applicability

This AD applies to Airbus Model A330—
201, -202, -203, -223, —223F —243, —243F,
-301, -302, -303, —321, —-322, —323, —341,
—342, and —343 airplanes; and Model A340—
211, -212,-213, =311, -312, and —313
airplanes; certificated in any category; all
manufacturer serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing Gear.

(e) Reason

This AD was prompted by reports of a
cracked nose landing gear (NLG) main fitting
and sliding tube during overhaul of the NLGs
following damage due to impact during
towing incidents. We are issuing this AD to
detect and correct cracks, defects, or damage
of the main fitting or sliding tube, which
could result in consequent NLG collapse.
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(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Detailed Inspection and
Corrective Actions

This paragraph restates the requirements of
paragraph (g) of AD 2012-06-19,
Amendment 39-17000 (77 FR 22188, April
13, 2012) with revised service information.
For Model A330-201, —202, —203, —223,
-243, -301, =302, -303, 321, -322, 323,
—341, —342, and —343 airplanes; and Model
A340-211,-212,-213,-311,-312, and —313
airplanes; if fitted with the NLG identified in
table 1 to paragraph (g) of this AD: Within
900 flight hours after April 30, 2012 (the
effective date of AD 2012—-06-19), do a
detailed inspection of the NLG main fitting
and sliding tube for any cracks, defects, and
damage of the paint or surface protection,
including paint removal and cracking of the
surface treatment. Before further flight after
doing the detailed inspection of the NLG,
remove the labels, paint, surface protection
coatings, and cadmium from the NLG main
fitting; do a detailed inspection for any
damage to the surface that will impair the
magnetic particle inspection (MPI); and, if
any defects are found, before further flight,
remove any defects by polishing. Do all
actions specified in paragraph (g) of this AD
in accordance with the Accomplishment
Instructions of the applicable service
information specified in paragraph (g)(1) or
(g)(2) of this AD.

(1) For Model A330 airplanes: Airbus
Mandatory Service Bulletin A330-32-3233,
dated October 22, 2009; or Airbus Service
Bulletin A330-32-3233, Revision 02, dated
January 27, 2014.

(2) For Model A340 airplanes: Airbus
Mandatory Service Bulletin A340-32—-4275,
dated October 22, 2009; or Airbus Service
Bulletin A340-32—-4275, Revision 01, dated
July 5, 2013.

TABLE 1 TO PARAGRAPH (g) OF THIS
AD—APPLICABLE NLG AND SERIAL
NUMBERS

Part No. Serial No.

D23285200 .....ccceeevveeeeiieeeeieenne B2
D23285101-7 .... B58
D23285101-10 .. B75
D23581100—1 ...ovvvveeeeiiriieeeeenn, B124
D23581100—1 ...ooceviveeeieeecieene B159
D23581100-7 .... B386
D23581100-7 .... B398
D23581100—7 ..ovvvveeeeeeirreeeeeeen, B400
D23581100—7 ..ooeeveveeecieeeeieenn, B403

(h) Retained Magnetic Particle Inspection

This paragraph restates the requirements of
paragraph (h) of AD 2012-06-19,
Amendment 39-17000 (77 FR 22188, April
13, 2012), with revised service information.
Before further flight after doing the actions
required in paragraph (g) of this AD: Do an
MPI for cracking of the NLG main fitting and
sliding tube, in accordance with the
Accomplishment Instructions of the

applicable service information specified in
paragraph (g)(1) or (g)(2) of this AD.

(1) If no crack is detected during the MPI
required by paragraph (h) of this AD: Before
further flight, flap peen the inspected area
where the paint and cadmium has been
removed, and replace the protective coatings,
in accordance with the Accomplishment
Instructions of the applicable service
information specified in paragraph (g)(1) or
(g)(2) of this AD.

(2) If any crack is detected during the MPI
required by paragraph (h) of this AD: Before
further flight, replace the damaged part with
a new or serviceable part, in accordance with
the Accomplishment Instructions of the
applicable service information specified in
paragraph (g)(1) or (g)(2) of this AD.

(i) New Requirement of This AD:
Identification

Within 1,000 flight hours after the effective
date of this AD, identify the part number and
serial number of the NLG main fitting and
NLG sliding tube, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A330-32—-3233, Revision 02,
dated January 27, 2014; or Airbus Service
Bulletin A340-32—-4275, Revision 01, dated
July 5, 2013; as applicable. A review of
airplane maintenance records is acceptable in
lieu of this identification if the part number
and the serial number of the NLG main fitting
and NLG sliding tube can be conclusively
determined from that review.

(j) New Requirement of This AD: MPI

If, during the identification required by
paragraph (i) of this AD, it is determined any
NLG main fitting or NLG sliding tube is
installed and the fitting or tube has a part
number and serial number listed in Airbus
Service Bulletin A330-32-3233, Revision 02,
dated January 27, 2014; or Airbus Service
Bulletin A340-32—-4275, Revision 01, dated
July 5, 2013; as applicable: Within 1,000
flight hours after the effective date of this AD,
do an MPI for cracks of the affected parts, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A330-
32-3233, Revision 02, dated January 27,
2014; or Airbus Service Bulletin A340-32—
4275, Revision 01, dated July 5, 2013; as
applicable. Accomplishing the MPI required
by this paragraph terminates the inspections
required by paragraphs (g) and (h) of this AD.

(1) If any crack is detected during the MPI
required by paragraph (j) of this AD, before
further flight, replace any cracked part (NLG
main fitting and NLG sliding tube) with a
serviceable one, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A330-32-3233, Revision 02,
dated January 27, 2014; or Airbus Service
Bulletin A340-32—-4275, Revision 01, dated
July 5, 2013; as applicable.

(2) If no crack is detected during the MPI
required by paragraph (j) of this AD, before
further flight, do a flap peening to introduce
compressive residual stress and corrosion
protection, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A330-32-3233, Revision 02,
dated January 27, 2014; or Airbus Service
Bulletin A340-32—-4275, Revision 01, dated
July 5, 2013; as applicable.

(k) New Requirement of This AD: Detailed
Inspection

Within 900 flight hours after doing the flap
peening required by paragraph (j)(2) of this
AD, do a detailed inspection for damage to
paint, damage to the sealant around the
labels, damage to the cadmium or base metal,
and for cracking of the affected parts; in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A330-
32-3233, Revision 02, dated January 27,
2014; or Airbus Service Bulletin A340-32—
4275, Revision 01, dated July 5, 2013; as
applicable. Repeat the inspection thereafter
at intervals not to exceed 900 flight hours.

(1) If damage to the paint, damage to the
sealant around the labels, or damage to the
cadmium or base metal, is detected during
any detailed inspection required by
paragraph (k) of this AD, before further flight,
do an MPI for cracking of the affected parts,
in accordance with the Accomplishment
Instructions of Airbus Service Bulletin A330—
32-3233, Revision 02, dated January 27,
2014; or Airbus Service Bulletin A340-32—
4275, Revision 01, dated July 5, 2013; as
applicable.

(2) If any cracking is detected during any
inspection required by paragraph (k) or (k)(1)
of this AD, before further flight, replace any
cracked part with a serviceable part, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A330—
32-3233, Revision 02, dated January 27,
2014; or Airbus Service Bulletin A340-32—
4275, Revision 01, dated July 5, 2013; as
applicable.

(1) Terminating Action

Replacement of a part as required by
paragraph (j)(1) or (k)(2) of this AD is
terminating action for the repetitive detailed
inspections required by paragraph (k) of this
AD for that part, provided that the part
number and serial number of the replacement
part is not listed in Airbus Service Bulletin
A330-32-3233, Revision 02, dated January
27, 2014; or Airbus Service Bulletin A340—
32-4275, Revision 01, dated July 5, 2013; as
applicable.

(m) Parts Installation Limitation

As of the effective date of this AD,
installation of an NLG main fitting or NLG
sliding tube having a part number and serial
number listed in Airbus Service Bulletin
A330-32-3233, Revision 02, dated January
27, 2014; or Airbus Service Bulletin A340—
32-4275, Revision 01, dated July 5, 2013; as
applicable; is allowed, provided that the NLG
main fitting and NLG sliding tube has not
accumulated more than 900 flight hours
since the most recent inspection
accomplished in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A330-32-3233, Revision 02,
dated January 27, 2014; or Airbus Service
Bulletin A340-32—4275, Revision 01, dated
July 5, 2013; as applicable.

(n) Credit for Previous Actions

This paragraph provides credit for
inspections required by paragraphs (j) and (k)
of this AD and the flap peening required by
paragraph (j)(2) of this AD, if those actions
were performed before the effective date of
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this AD using the service information
specified in paragraph (n)(1), (n)(2), or (n)(3)
of this AD.

(1) Airbus Service Bulletin A330-32—-3233,
dated October 22, 2009.

(2) Airbus Service Bulletin A330-32—-3233,
Revision 01, dated July 5, 2013.

(3) Airbus Service Bulletin A340-32—4275,
dated October 22, 2009.

(o) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone (425) 227-1138; fax (425) 227—
1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer, use these actions if they are
FAA-approved. Corrective actions are
considered FAA-approved if they were
approved by the State of Design Authority (or
its delegated agent, or by the Design
Approval Holder with a State of Design
Authority’s design organization approval, as
applicable). You are required to ensure the
product is airworthy before it is returned to
service.

(p) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) European
Aviation Safety Agency Airworthiness
Directive 2013-0179, dated August 7, 2013,
for related information. This MCAI may be
found in the AD docket on the Internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA—-2014—-0425.

(2) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com. You may
view this service information at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton, WA. For information
on the availability of this material at the
FAA, call 425-227-1221.

Issued in Renton, Washington, on June 19,
2014.

Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014-15254 Filed 6-27-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2014-0423; Directorate
Identifier 2013—-NM-233-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model DC-10-10,
DC-10-10F, DC-10-30, DC-10-30F
(KC-10A and KDC-10), DC-10—40, MD—
10-10F, and MD-10-30F airplanes. This
proposed AD was prompted by an
evaluation by the design approval
holder (DAH) indicating that the
forward cargo compartment frames are
subject to widespread fatigue damage
(WFD). This proposed AD would
require an inspection of the attachment
holes at the forward cargo compartment
frames and the cargo liner for cracking,
and repair if necessary. This proposed
AD would also require installing new
oversized fasteners in the forward cargo
compartment frames. We are proposing
this AD to prevent fatigue cracking of
the forward cargo compartment frames,
which could result in loss of the fail-
safe structural integrity of the airplane.

DATES: We must receive comments on
this proposed AD by August 14, 2014.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, CA 90846-0001; telephone
206-544-5000, extension 2; fax 206—
766-5683; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA 98057-3356. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0423; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Nenita Odesa, Aerospace Engineer,
Airframe Branch, ANM-120L, Los
Angeles Aircraft Certification Office
(ACO), FAA, 3960 Paramount
Boulevard, Lakewood, CA 90712-4137;
phone: 562—627-5234; fax: 562—-627—
5210; email: nenita.odesa@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2014-0423; Directorate Identifier 2013—
NM-233-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.
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Discussion

Structural fatigue damage is
progressive. It begins as minute cracks,
and those cracks grow under the action
of repeated stresses. This can happen
because of normal operational
conditions and design attributes, or
because of isolated situations or
incidents such as material defects, poor
fabrication quality, or corrosion pits,
dings, or scratches. Fatigue damage can
occur locally, in small areas or
structural design details, or globally.
Global fatigue damage is general
degradation of large areas of structure
with similar structural details and stress
levels. Multiple-site damage is global
damage that occurs in a large structural
element such as a single rivet line of a
lap splice joining two large skin panels.
Global damage can also occur in
multiple elements such as adjacent
frames or stringers. Multiple-site-
damage and multiple-element-damage
cracks are typically too small initially to
be reliably detected with normal
inspection methods. Without
intervention, these cracks will grow,
and eventually compromise the
structural integrity of the airplane, in a
condition known as widespread fatigue
damage (WFD). As an airplane ages,
WFD will likely occur, and will
certainly occur if the airplane is
operated long enough without any
intervention.

The FAA’s WFD final rule (75 FR
69746, November 15, 2010) became
effective on January 14, 2011. The WFD
rule requires certain actions to prevent
structural failure due to WFD
throughout the operational life of
certain existing transport category
airplanes and all of these airplanes that
will be certificated in the future. For
existing and future airplanes subject to
the WFD rule, the rule requires that
DAHs establish a limit of validity (LOV)
of the engineering data that support the
structural maintenance program.
Operators affected by the WFD rule may
not fly an airplane beyond its LOV,
unless an extended LOV is approved.

The WFD rule (75 FR 69746,
November 15, 2010) does not require
identifying and developing maintenance

actions if the DAHs can show that such
actions are not necessary to prevent
WEFD before the airplane reaches the
LOV. Many LOVs, however, do depend
on accomplishment of future
maintenance actions. As stated in the
WEFD rule, any maintenance actions
necessary to reach the LOV will be
mandated by airworthiness directives
through separate rulemaking actions.

In the context of WFD, this action is
necessary to enable DAHs to propose
LOVs that allow operators the longest
operational lives for their airplanes, and
still ensure that WFD will not occur.
This approach allows for an
implementation strategy that provides
flexibility to DAHs in determining the
timing of service information
development (with FAA approval),
while providing operators with certainty
regarding the LOV applicable to their
airplanes.

This proposed AD was prompted by
cracking that occurred during a full-
scale fatigue test airplane during the
certification process. Such cracking
could occur in the active airplane fleet
prior to the fleet reaching its LOV. We
are proposing this AD to prevent fatigue
cracking of the forward cargo
compartment frames, which could result
in loss of the fail safe structural integrity
of the airplane.

Relevant Service Information

We reviewed Boeing Service Bulletin
DC10-53-182, dated June 28, 2013. For
information on the procedures and
compliance times, see this service
information at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0423.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs.

Proposed AD Requirements

This proposed AD would require
accomplishing an inspection of the

ESTIMATED COSTS

attachment holes at the forward cargo
compartment frames and the cargo liner
for cracking, and repair if necessary.
This proposed AD would also require
installing new oversized fasteners in the
forward cargo compartment frames.
These actions are specified in the
service information described
previously, except as discussed under
“Differences Between this Proposed AD
and the Service Information.”

Differences Between This Proposed AD
and the Service Information

Boeing Service Bulletin DC10-53—
182, dated June 28, 2013, specifies to
contact the manufacturer for
instructions on how to repair cracks
detected during the high frequency eddy
current inspection, but this proposed
AD would require that those actions be
done in one of the following ways:

e In accordance with a method that
we approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) whom
we have authorized to make those
findings.

Explanation of Compliance Time

The compliance time for the
inspection specified in this proposed
AD for addressing WFD was established
to ensure that discrepant structure is
modified before WFD develops in
airplanes. Standard inspection
techniques cannot be relied on to detect
WEFD before it becomes a hazard to
flight. We will not grant any extensions
of the compliance time to complete any
AD-mandated service bulletin related to
WEFD without extensive new data that
would substantiate and clearly warrant
such an extension.

Costs of Compliance
We estimate that this proposed AD
affects 25 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

. Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Inspection .........ccccueeeene Up to 19 work-hours x $85 per hour = $1,615 | $0 ..cccvvvevvvvecnriene Up to $1,615 .............. Up to $40,375.
Modification .................. Up to 6 work-hours x $85 per hour = $510 .... | Up to $801 .......cccc.eee Up to $1,311 ... Up to $32,775.
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We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2014—0423; Directorate Identifier 2013—
NM-233-AD.

(a) Comments Due Date

We must receive comments by August 14,
2014.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model DC-10-10, DC-10-10F, DC-10-30,
DC-10-30F (KG-10A and KDC-10), DC-10-
40, MD-10-10F, and MD-10-30F airplanes,
certificated in any category, identified in
Boeing Service Bulletin DGC10-53-182, dated
June 28, 2013.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by an evaluation by
the design approval holder (DAH) indicating
that the forward cargo compartment frames
are subject to widespread fatigue damage
(WFD). We are issuing this AD to prevent
fatigue cracking of the forward cargo
compartment frames, which could result in
loss of the fail-safe structural integrity of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection

Prior to the accumulation of 30,000 total
flight cycles, or within 72 months after the
effective date of this AD, whichever occurs
later: Do a high frequency eddy current
inspection for cracking of the attachment
holes at the forward cargo compartment
frames and the cargo liner, in accordance
with the Accomplishment Instructions of
Boeing Service Bulletin DC10-53-182, dated
June 28, 2013. If any crack is found, before
further flight, repair using a method
approved in accordance with the procedures
specified in paragraph (i) of this AD.

(h) Installation of New Fasteners

If no cracking is found during the
inspection required by paragraph (g) of this
AD: Before further flight, install new
oversized fasteners to attach the forward
cargo liner to the forward cargo compartment
frame, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin DC10-53-182, dated June
28, 2013.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (j)(1) of this AD. Information may
be emailed to: 9-ANM-LAACO-AMOC-
REQUESTS@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(j) Related Information

(1) For more information about this AD,
contact Nenita Odesa, Aerospace Engineer,
Airframe Branch, ANM-120L, Los Angeles
Aircraft Certification Office (ACO), FAA,
3960 Paramount Boulevard, Lakewood, CA
90712—-4137; phone: 562-627-5234; fax: 562—
627-5210; email: nenita.odesa@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, 3855 Lakewood Boulevard, MC
D800-0019, Long Beach, CA 90846—0001;
telephone 206-544-5000, extension 2; fax
206-766-5683; Internet https://
www.myboeingfleet.com. You may view this
referenced service information at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton, WA 98057-3356. For
information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington on June 19,
2014.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 201415248 Filed 6-27-14; 8:45 am|
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0346; Directorate
Identifier 2014-NM-010-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-100,
—200, —200C, —-300, —400, and —500
series airplanes. This proposed AD was
prompted by reports of cracks in
fuselage frames, and a report of a
missing strap that was not installed on
a fuselage frame during production.
This proposed AD would require an
inspection to determine if the strap
adjacent to a certain stringer is installed,
and repair if missing; repetitive
inspections of the frame for cracking or
a severed frame web; and related
investigative and corrective actions if
necessary. This proposed AD also
provides optional actions to terminate
certain repetitive inspections. We are
proposing this AD to detect and correct
missing fuselage frame straps and frame
cracking that can result in severed
frames. Continued operation of the
airplane with multiple adjacent severed
frames, or the combination of a severed
frame and fuselage skin chemical mill
cracks, can result in uncontrolled
decompression of the airplane.

DATES: We must receive comments on
this proposed AD by August 14, 2014.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,

Seattle, WA 98124-2207; telephone
206—544-5000, extension 1; fax 206—
766-5680; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0346; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA
98057-3356; phone: 425-917-6450; fax:
425-917-6590; email: alan.pohl@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2014-0346; Directorate Identifier 2014—
NM-010-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received reports of fuselage
frame cracking, and a report of a missing
strap that was not installed on a fuselage
frame during production. One report
was a crack in the frame at station 328

and a crack that severed the frame at
station 360 on the right side of an
airplane that had 59,756 total flight
cycles. The frame web and the failsafe
chord were completely severed.

We have received ten reports of cracks
in the frames at station 328 between
stringers S—20R and S—21R on Model
737-200, 737-300, and 737-500 series
airplanes that had accumulated between
43,581 and 73,655 total flight cycles.
These cracks were in the frame web at
an open tool hole, in the frame web at
the end fastener in the inner chord, and
in the frame web notch. The cracks were
from 0.3 inch to 3.0 inches long.

We have also received 14 reports of
cracks in the frames at station 360
between stringers S—19R and S-21R on
Model 737-200 and 737-300 series
airplanes that had accumulated between
42,183 and 66,588 total flight cycles.
These cracks were in the frame web at
an open tool hole, in the frame web at
an insulation blanket stud hole, in the
frame web at an end fastener in the
doubler, and in the inner flange at the
end fastener in the doubler. The cracks
were from 2.5 inches long to cracks that
severed the frame web and fail-safe
chord.

We have received a report of three
cracks in the frame at station 380
between stringers S—18R and S—-20R on
a Model 737-300 series airplane with
32,218 total flight cycles. Cracks were in
the frame inner flange at fasteners
common to the bulkhead support angle.
One of the three cracks was also in the

doubler.

We have received a report of a strap
that was not installed on the frame at
station 312 adjacent to stringer S—22R
on a Model 737-400 series airplane with
24,037 total flight cycles. Investigation
of the drawings determined that this
was an incorrect frame configuration
and that the strap should have been
installed.

Missing fuselage frame straps and
frame cracking can result in severed
frames. Continued operation of the
airplane with multiple adjacent severed
frames, or the combination of a severed
frame and fuselage skin chemical mill
cracks, can result in uncontrolled
decompression of the airplane.

Relevant Service Information

We reviewed Boeing Alert Service
Bulletin 737-53A1323, dated December
6, 2013. For information on the
procedures and compliance times, see
this service information at http://
www.regulations.gov by searching for
and locating Docket No. FAA 2014—
0346.
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FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require an
inspection to determine if the strap
adjacent to a certain stringer is installed,
and repair if missing; repetitive
inspections of the frame for cracking or
a severed frame web; and related
investigative and corrective actions if
necessary. This proposed AD also
provides optional actions to terminate
the repetitive inspections.

The phrase “related investigative
actions” is used in this proposed AD.
“Related investigative actions” are
follow-on actions that (1) are related to
the primary actions, and (2) further

investigate the nature of any condition
found. Related investigative actions in
an AD could include, for example,
inspections.

The phrase “corrective actions” is
used in this proposed AD. “Corrective
actions” are actions that correct or
address any condition found. Corrective
actions in an AD could include, for
example, repairs.

Differences Between This Proposed AD
and the Service Information

Boeing Alert Service Bulletin 737—
53A1323, dated December 6, 2013,
specifies to contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require repairing those conditions in
one of the following ways:

¢ In accordance with a method that
We approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing

ESTIMATED COSTS

Commercial Airplanes Organization
Designation Authorization (ODA) whom
we have authorized to make those
findings.

Tables 13 through 15 in paragraph
1.E., “Compliance,” of Boeing Alert
Service Bulletin 737-53A1323, dated
December 6, 2013, specify post-
modification inspections at certain
locations, which may be used in support
of compliance with section
121.1109(c)(2) or 129.109(b)(2) of the
Federal Aviation Regulations (14 CFR
121.1109(c)(2) or 129.109(b)(2)).
However, this NPRM does not propose
to require those post-modification
inspections. This difference has been
coordinated with Boeing.

Costs of Compliance

We estimate that this proposed AD
affects 417 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspections .........cccce...... 21 work-hours x $85 per hour = $1,785 per in- $0 $1,785 per inspection $744,345 per inspection

spection cycle.

cycle.

cycle.

We have received no definitive data
that would enable us to provide cost
estimates for certain on-condition
actions specified in this proposed AD.

However, we estimate the following
costs to do any necessary repairs of the
station 328 frame and the station 360
frame. We have no way of determining

ON-CONDITION COSTS

the number of aircraft that might need
these repairs:

: Cost per

Action Labor cost Parts cost product
Frame 328 repair ........cccoceevvevcvrcvenennne 25 work-hours x $85 per hour = $2,125 ........ccccocvvieienieeseee e Negligible ... $2,125
Frame 360 repair .........ccceeveirinuennns 5 work-hours x $85 per hour = $425 .........ccccveeiniieniiireeere e Negligible ... 425

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that

authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “‘significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
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the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2014-0346; Directorate Identifier 2014—
NM-010-AD.

(a) Comments Due Date

We must receive comments by August 14,
2014.

(b) Affected ADs
None.

(c) Applicability

This AD applies to The Boeing Company
Model 737-100, =200, —200C, —300, —400,
and —500 series airplanes, certificated in any
category, as identified in Boeing Alert
Service Bulletin 737-53A1323, dated
December 6, 2013.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by reports of cracks
in fuselage frames, and a report of a missing
strap that was not installed on a fuselage
frame during production. We are issuing this
AD to detect and correct missing fuselage
frame straps and frame cracking that can
result in severed frames. Continued operation
of the airplane with multiple adjacent
severed frames, or the combination of a
severed frame and fuselage skin chemical
mill cracks, can result in uncontrolled
decompression of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Group 1 Airplane Actions

For airplanes identified as Group 1 in
Boeing Alert Service Bulletin 737-53A1323,
dated December 6, 2013: At the applicable
time specified in Table 1 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1323, dated December 6,
2013, except as provided by paragraph (m)(1)
of this AD, do the repair using a method
approved in accordance with the procedures
specified in paragraph (o) of this AD.

(h) Groups 2 Through 7 Airplanes:
Inspection for Strap Installation at Station
312

For airplanes identified as Groups 2
through 7 in Boeing Alert Service Bulletin
737-53A1323, dated December 6, 2013: At
the applicable time specified in Tables 2 and

3 of Paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1323, dated
December 6, 2013, except as provided by
paragraph (m)(1) of this AD, do a general
visual inspection of the frame at station 312
to determine if the strap adjacent to stringer
S—22R is installed, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1323, dated
December 6, 2013. If the strap is not
installed, before further flight, repair using a
method approved in accordance with the
procedures specified in paragraph (o) of this
AD.

(i) Groups 2 Through 6 Airplanes With Less
Than 28,300 Total Flight Cycles: Repetitive
Inspections, Related Investigative Actions,
and Corrective Actions at Stations 328, 344,
and 360

For airplanes identified as Groups 2
through 6 in Boeing Alert Service Bulletin
737-53A1323, dated December 6, 2013, that
have accumulated less than 28,300 total
flight cycles as of the effective date of this
AD: Do the actions required by paragraphs
(i)(1) and (i)(2) of this AD.

(1) At the applicable times specified in
Tables 4, 5, 7, and 8 of Paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1323, dated December 6,
2013, except as provided by paragraph (m)(1)
of this AD: Do detailed and eddy current
inspections of the frame at stations 328, 344,
and 360 for cracking or a severed frame web;
and do all applicable related investigative
and corrective actions; in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-53A1323, dated
December 6, 2013, except as specified in
paragraph (m)(2) of this AD. Do all applicable
related investigative and corrective actions
before further flight. Repeat the applicable
inspections thereafter at the applicable time
and intervals specified in Paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1323, dated December 6,
2013, until the inspection required by
paragraph (i)(2) of this AD is done. Doing the
preventative modification of the frame at
station 360 and the repair of the frame at
station 328, as applicable, in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-53A1323, dated
December 6, 2013, except as specified in
paragraph (m)(2) of this AD, terminates the
applicable repetitive inspection requirements
of paragraph (i)(1) of this AD.

(2) At the applicable time specified in
Tables 4, 5, 7, and 8 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1323, dated December 6,
2013, do the actions specified in paragraph
(1)(2)(d) or (i)(2)(i) of this AD. Accomplishing
the initial inspections required by paragraph
(i)(2) of this AD terminates the inspections
required by paragraph (i)(1) of this AD. Doing
the preventative modification of the frame at
station 360 and the repair of the frame at
station 328, as applicable, in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-53A1323, dated
December 6, 2013, except as specified in
paragraph (m)(2) of this AD, terminates the
applicable repetitive inspection requirements
of paragraph (i)(2)(i) and (i)(2)(ii) of this AD.

(i) Do detailed and eddy current
inspections of the frame at stations 328, 344,
and 360 for cracking or a severed frame web;
and do all applicable related investigative
and corrective actions; in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-53A1323, dated
December 6, 2013, except as specified in
paragraph (m)(2) of this AD. Do all applicable
related investigative and corrective actions
before further flight. Repeat the inspections
specified in this paragraph thereafter at the
applicable time and intervals specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1323, dated
December 6, 2013.

(ii) Do detailed and eddy current
inspections of the frame at stations 328, 344,
and 360 for cracking or a severed frame web;
and external detailed and eddy current
inspections of the fuselage skin for cracking;
and do all applicable related investigative
and corrective actions; in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-53A1323, dated
December 6, 2013, except as specified in
paragraph (m)(2) of this AD. Do all applicable
related investigative and corrective actions
before further flight. Repeat the applicable
inspections thereafter at the applicable time
and intervals specified in Paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1323, dated December 6,
2013.

(j) Groups 2 Through 6 Airplanes With
28,300 Total Flight Cycles or More:
Repetitive Inspections, Related Investigative
Actions, and Corrective Actions at Stations
328, 344, and 360

For airplanes identified as Groups 2
through 6 in Boeing Alert Service Bulletin
737-53A1323, dated December 6, 2013, that
have accumulated 28,300 total flight cycles
or more as of the effective date of this AD:

At the applicable times specified in Tables 4,
5, 7, and 8 of Paragraph 1.E., “Compliance,”
of Boeing Alert Service Bulletin 737—
53A1323, dated December 6, 2013, except as
provided by paragraph (m)(1) of this AD, do
the inspections specified in paragraphs (j)(1)
or (j)(2) of this AD; and do all applicable
related investigative and corrective actions;
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1323, dated December 6, 2013,
except as specified in paragraph (m)(2) of this
AD. Do all applicable related investigative
and corrective actions before further flight.
Repeat the applicable inspections specified
in paragraphs (j)(1) or (j)(2) of this AD
thereafter at the applicable time and intervals
specified in Paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 737-53A1323,
dated December 6, 2013. Doing the
preventative modification of the frame at
station 360 and the repair of the frame at
station 328, as applicable, in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-53A1323, dated
December 6, 2013, except as specified in
paragraph (m)(2) of this AD, terminates the
applicable repetitive inspection requirements
of this paragraph.

(1) Do detailed and eddy current
inspections of the frame at stations 328, 344,
and 360 for cracking or a severed frame web.
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(2) Do detailed and eddy current
inspections of the frame at stations 328, 344,
and 360 for cracking or a severed frame web;
and external detailed and eddy current
inspections of the fuselage skin for cracking.

(k) Group 7 Airplanes: Repetitive
Inspections, Related Investigative Actions,
and Corrective Actions at Station 328

For airplanes identified as Group 7 in
Boeing Alert Service Bulletin 737-53A1323,
dated December 6, 2013: At the applicable
time specified in Table 6 of Paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1323, dated December 6,
2013, except as provided by paragraph (m)(1)
of this AD, do a detailed inspection of the
frame at station 328 for cracking or a severed
frame web; and do all applicable related
investigative and corrective actions; in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1323, dated December 6, 2013,
except as specified in paragraph (m)(2) of this
AD. Do all applicable related investigative
and corrective actions before further flight.
Repeat the inspections specified in this
paragraph thereafter at the applicable time
and intervals specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1323, dated December 6,
2013. Doing the repair of the frame at station
328, in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1323, dated December 6, 2013,
except as specified in paragraph (m)(2) of this
AD, terminates the repetitive inspection
requirements of this paragraph.

(1) Groups 2 Through 5 Airplanes: Repetitive
Inspections, Related Investigative Actions,
and Corrective Actions at Station 380

For airplanes identified as Groups 2
through 5 in Boeing Alert Service Bulletin
737-53A1323, dated December 6, 2013: At
the applicable time specified in Tables 9 and
10 of Paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 737-53A1323,
dated December 6, 2013, except as provided
by paragraph (m)(1) of this AD, do detailed
and eddy current inspections of the frame at
station 380 for cracking or a severed frame
web; and do all applicable corrective actions;
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1323, dated December 6, 2013,
except as specified in paragraph (m)(2) of this
AD. Do all applicable corrective actions
before further flight. Repeat the inspections
specified in this paragraph thereafter at the
applicable time and intervals specified in
Paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1323, dated
December 6, 2013.

(m) Exceptions to Service Information

(1) Where Boeing Alert Service Bulletin
737-53A1323, dated December 6, 2013,
specifies a compliance time after the
“original issue date of this service bulletin,”
this AD requires compliance within the
specified compliance time after the effective
date of this AD.

(2) If any cracking is found during any
inspection required by this AD, and Boeing
Alert Service Bulletin 737-53A1323, dated
December 6, 2013, specifies to contact Boeing

for appropriate action: Before further flight,
repair the cracking using a method approved
in accordance with the procedures specified
in paragraph (o) of this AD.

(n) Post-Repair Inspections and Post-
Modification Inspections

The post-repair and post-modification
inspections specified in Tables 13 through 15
of paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1323, dated
December 6, 2013, are not required by this
AD.

Note 1 to paragraph (n) of this AD: The
post-repair and post-modification inspections
specified in Tables 13 through 15 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1323, dated
December 6, 2013, may be used in support
of compliance with section 121.1109(c)(2) or
129.109(b)(2) of the Federal Aviation
Regulations (14 CFR 121.1109(c)(2) or 14 CFR
129.109(b)(2)). The corresponding actions
specified in the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1323, dated December 6, 2013, are
not required by this AD.

(o) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (p)(1) of this AD. Information may
be emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization that has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(p) Related Information

(1) For more information about this AD,
contact Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: 425-917-6450; fax: 425-917-6590;
email: alan.pohl@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—-5680;
Internet https://www.myboeingfleet.com. You
may view this referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For

information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on June 19,
2014.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014-15251 Filed 6—27—14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0345; Directorate
Identifier 2013—NM-230-AD]

RIN 2120-AA64

Airworthiness Directives; Beechcraft
Corporation (Type Certificate
Previously Held by Hawker Beechcraft
Corporation; Raytheon Aircraft
Company; Beech Aircraft Corporation)
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Beechcraft Corporation (Type Certificate
Previously Held by Hawker Beechcraft
Corporation; Raytheon Aircraft
Company; Beech Aircraft Corporation)
Model 400, 400A, 400T, and MU-300
airplanes. This proposed AD was
prompted by a report of a failure of the
Acme nut threads in a pitch trim
actuator (PTA). This proposed AD
would require an inspection to
determine if PTAs having a certain
serial number and part number are
installed, and replacement if they are
installed. This proposed AD would also
require repetitive replacements of PTAs
with new PTAs or certain overhauled
PTAs. We are proposing this AD to
prevent failure of the Acme nut threads
in the PTA, which could lead to loss of
control of pitch trim and reduced
controllability of the airplane.

DATES: We must receive comments on
this proposed AD by August 29, 2014.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room


mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
https://www.myboeingfleet.com
http://www.regulations.gov
mailto:alan.pohl@faa.gov

36676

Federal Register/Vol. 79, No. 125/Monday, June 30, 2014 /Proposed Rules

W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Beechcraft
Corporation, TMDC, P.O. Box 85,
Wichita, KS 67201-0085; telephone
316—-676-8238; fax 316—-671-2540; email
tmdc@beechcraft.com; Internet http://
pubs.beechcraft.com. You may view this
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0345; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Ann
Johnson, Aerospace Engineer, Systems
and Propulsion Branch, ACE-116W,
FAA, Wichita Aircraft Certification
Office (ACO), 1801 Airport Road, Room
100, Mid-Continent Airport, Wichita,
KS 67209; phone: (316) 946—4105; fax:
(316) 946—4107; email: Ann.Johnson@
faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA-
2014-0345; Directorate Identifier 2013—
NM-230-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received a report of a failure
of the Acme nut threads in a PTA, due
to accelerated thread wear on the Acme
nut that mates with the jackscrew. This
condition, if not corrected, could result
in failure of the Acme nut threads in the
PTA, which could lead to loss of control
of pitch trim and reduced controllability
of the airplane.

Relevant Service Information

We reviewed Hawker Beechcraft
Mandatory Service Bulletin 27-4100,
dated March 2012. This service bulletin
describes procedures for an inspection
to determine if PTAs having a certain
serial number and part number are
installed, and replacing those PTAs

ESTIMATED COSTS

having specific serial numbers listed in
the service bulletin.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between This Proposed AD
and the Service Information.”

Differences Between This Proposed AD
and the Service Information

Although Hawker Beechcraft
Mandatory Service Bulletin 27-4100,
dated March 2012, does not require
repetitive replacements, this proposed
AD would require repetitive
replacements of PTAs with new PTAs or
with overhauled PTAs having an Acme
nut and jackscrew replaced with a new
Acme nut and jackscrew every 1,800
flight hours or at the next PTA overhaul,
whichever occurs first.

While the effectivity of Hawker
Beechcraft Mandatory Service Bulletin
27-4100, dated March 2012, does not
include Model MU-300 airplanes, those
airplanes are included in the
applicability of this proposed AD since
the affected PTAs can also be used on
these airplanes.

Costs of Compliance

We estimate that this proposed AD
affects 735 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Action Labor cost

Parts cost

Cost on U.S.
operators

Cost per
product

Identification of serial/part
numbers (735 airplanes).

Replacement of PTA (26
airplanes).

hour = $85.

placement.
Repetitive replacement of
jackscrew and Acme nut

on PTAs (735 airplanes). placement.

1 work-hour x $85 per

10 work-hours x $85 per
hour = $850 per re-

10 work-hours x $85 per
hour = $850 per re-

$17,334 per replacement ..

$17,334 per replacement ..

$18,184 per replacement ..

$18,184 per replacement ..

$62,475.

$472,784 per replacement.

$13,365,240 per replace-
ment.

According to the manufacturer, the
costs of this proposed AD associated
with Hawker Beechcraft Mandatory
Service Bulletin 27-4100, dated March
2012, may be covered under warranty,
thereby reducing the cost impact on
affected owners/operators. We do not

control warranty coverage for affected
individuals. As a result, we have
included all costs in our cost estimate.
The costs of the repetitive replacement
are not covered under warranty.
However, the PTA manufacturer states
that it is already replacing the Acme nut

and jackscrew at every overhaul, so the
owners/operators should not see a cost
increase due to this repetitive
replacement requirement.


http://pubs.beechcraft.com
http://pubs.beechcraft.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Ann.Johnson@faa.gov
mailto:Ann.Johnson@faa.gov
mailto:tmdc@beechcraft.com
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Beechcraft Corporation (Type Certificate
Previously Held by Hawker Beechcraft
Corporation; Raytheon Aircraft
Company; Beech Aircraft Corporation):
Docket No. FAA—2014—0345; Directorate
Identifier 2013—-NM-230-AD.

(a) Comments Due Date

We must receive comments by August 29,
2014.

(b) Affected ADs

None.

(c) Applicability

This AD applies to the airplanes identified
in paragraphs (c)(1) and (c)(2) of this AD,
certificated in any category.

(1) Beechcraft Corporation (Type
Certificate Previously Held by Hawker
Beechcraft Corporation; Raytheon Aircraft
Company; Beech Aircraft Corporation)
airplanes identified in paragraphs (c)(1)(i),
(c)(1)(ii), and (c)(1)(iii) of this AD.

(i) Model 400 Beechjet airplanes having
serial numbers RJ-1 through RJ-65,
inclusive.

(ii) Model 400A Beechjet airplanes having
serial numbers RK-1 through RK-604,
inclusive.

(iii) Model 400T Beechjet airplanes having
serial numbers TT-1 through TT-180,
inclusive, and TX-1 through TX-13,
inclusive.

(2) Beechcraft Corporation (Type
Certificate Previously Held by Hawker
Beechcraft Corporation; Raytheon Aircraft
Company; Mitsubishi Heavy Industries, Inc.
Ltd.) Model MU-300 airplanes, having serial
numbers AO03SA through A093SA,
inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight Controls.

(e) Unsafe Condition

This AD was prompted by a report of a
failure of the Acme nut threads in a pitch
trim actuator (PTA). We are issuing this AD
to prevent failure of the Acme nut threads in
the PTA, which could lead to loss of control
of pitch trim and reduced controllability of
the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Determination of Serial Number and Part
Number

Within 200 flight hours or 6 months after
the effective date of this AD, whichever
occurs first, inspect to determine the serial
number and part number of the PTA, in
accordance with the Accomplishment
Instructions of Hawker Beechcraft Mandatory
Service Bulletin 27-4100, dated March 2012.
A review of manufacturer delivery and
operator maintenance records is acceptable,
in lieu of the inspection, if the serial number

and part number of the PTA can be
conclusively determined from that review.

(h) Replacement

If any serial number and part number
found during an inspection required by
paragraph (g) of this AD is one listed in Table
1 or Table 2 of Hawker Beechcraft Mandatory
Service Bulletin 27-4100, dated March 2012:
Within 200 flight hours or 6 months after the
effective date of this AD, whichever occurs
first, replace the PTA with a serviceable PTA
or an overhauled PTA having an Acme nut
and jackscrew replaced with a new Acme nut
and jackscrew, in accordance with the
Accomplishment Instructions of Hawker
Beechcraft Mandatory Service Bulletin 27—
4100, dated March 2012.

(i) Repetitive Replacements

Within 1,800 flight hours after the effective
date of this AD, or at the next PTA overhaul,
whichever occurs first, replace the PTA with
anew PTA or an overhauled PTA having the
Acme nut and jackscrew replaced with a new
Acme nut and jackscrew, in accordance with
sections 3.A.(2), (3), and (5) through (10) of
Hawker Beechcraft Mandatory Service
Bulletin 27-4100, dated March 2012. Repeat
the replacement thereafter at intervals not to
exceed 1,800 flight hours, or at every PTA
overhaul, whichever occurs first.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (k)(1) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

(1) For more information about this AD,
contact Ann Johnson, Aerospace Engineer,
Systems and Propulsion Branch, ACE-116W,
FAA, Wichita Aircraft Certification Office
(ACO), 1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, KS 67209;
phone: (316) 946—4105; fax: (316) 946—4107;
email: Ann.Johnson@faa.gov.

(2) For service information identified in
this AD, contact Beechcraft Corporation,
TMDC, P.O. Box 85, Wichita, KS 67201—
0085; telephone 316—676—8238; fax 316—671—
2540; email tmdc@beechcraft.com; Internet
http://pubs.beechcraft.com. You may view
this referenced service information at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.
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Issued in Renton, Washington, on June 10,
2014.

Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 201415246 Filed 6-27-14; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0426; Directorate
Identifier 2013—NM-231-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 767 and
777 airplanes. This proposed AD was
prompted by reports of uncommanded
door closure of the large lower lobe
cargo door. This proposed AD would
require inspecting for part numbers and
serial numbers of the rotary actuators of
the large forward and aft lower lobe
cargo doors, as applicable, and
corrective action if necessary. We are
proposing this AD to detect and correct
rotary actuators made with a material
having poor actuator gear wear
characteristics, which could result in
failure of the rotary actuators for the
large forward or aft lower lobe cargo
door and subsequent uncommanded
door closure, which could possibly
result in injury to people on the ground.

DATES: We must receive comments on
this proposed AD by August 14, 2014.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: 202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For Boeing service information
identified in this proposed AD, contact

Boeing Commercial Airplanes,
Attention: Data & Services Management,
P.O. Box 3707, MC 2H-65, Seattle, WA
98124—2207; telephone 206-544-5000,
extension 1; fax 206—766—5680; Internet
https://www.myboeingfleet.com. For
Eaton service information identified in
this proposed AD, contact Eaton
Corporation, Aerospace Operations, 3
Park Plaza, Suite 1200, Irvine, CA
92614; telephone 949-253-2100; fax
949-253-2111; Internet http://
www.eaton.com. You may view this
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0426; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Susan Monroe, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA
98057-3356; phone: 425-917-6457; fax:
425-917-6590; email: susan.l.monroe@
faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2014-0426; Directorate Identifier 2013—
NM-231-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We

will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We received reports of uncommanded
door closure of the large lower lobe
cargo door. One incident occurred while
the door was being opened, a second
one while the door was stationary in the
open position, and the third incident
occurred as the door was being closed.
It was determined that all of the doors’
rotary actuators had failed (two
actuators per door). The three incidents
occurred on Model 767 airplanes, but
the same rotary actuator part numbers
are also used on the large lower lobe
cargo doors installed on the Model 777
airplanes. Examination of five of the
failed rotary actuators found significant
wear in the gear box and failure of the
first stage input sun gear set. The sixth
failed rotary actuator had a failed third-
stage input sun gear from an overload
condition. All three affected airplanes
had between 12,500 and 13,500 total
flight cycles. The failed actuators were
manufactured with Nitralloy 135M steel
between August 1994 and December
2000. Actuators manufactured before or
after that timeframe were made with
9310 steel. The rotary actuators made
from 9310 steel material are considered
safe. This condition, if not corrected,
could result in failure of the rotary
actuators for the large lower lobe cargo
door, and subsequent uncommanded
door closures, which could possibly
result in injury to people on the ground.

Relevant Service Information

We reviewed Boeing Service Bulletins
767-52A0100, Revision 2, dated
September 26, 2013; and 777-52—0053,
Revision 1, dated September 26, 2013.
For information on the procedures and
compliance times, see this service
information at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0426.

Boeing Service Bulletins 767—
52A0100, Revision 2, dated September
26, 2013; and 777-52—0053, Revision 1,
dated September 26, 2013; refer to Eaton
Service Bulletin 692D100-52—4,
Revision 2, dated August 1, 2013, which
provides serial number information and
certain corrective actions (rework of
certain rotary actuators or
reidentification of certain other rotary
actuators).

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or


https://www.myboeingfleet.com
http://www.regulations.gov
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http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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develop in other products of these same
type designs.

Proposed AD Requirements

This proposed AD would require
inspecting for part numbers and serial
numbers of the rotary actuators of the
large forward and aft lower lobe cargo

doors, as applicable, and corrective
actions if necessary, as specified in the
service information described
previously.

The phrase “corrective actions” is
used in this proposed AD. “Corrective
actions” are actions that correct or
address any condition found. Corrective

ESTIMATED COSTS

actions in an AD could include, for
example, repairs.

Costs of Compliance

We estimate that this proposed AD
affects 510 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection for part number and serial number ... | 1 work-hour x $85 per hour = $85 ................... None .......... $85 $43,350.

We estimate the following costs to do
any necessary re-identification or
replacements that would be required

based on the results of the proposed
inspection. We have no way of
determining the number of aircraft that

ON-CONDITION COSTS

might need these re-identifications or
replacements:

Action Labor cost Parts cost Cost per product
Re-identification .........cccccovevvievivnieiniene Up to 1 work-hour x $85 per hour = $85 ........cccceveveereenenienens $1 | Up to $86.
Replacement ........cccocevienenieneniccneee Up to 9 work-hours x $85 per hour = $765 ........cccceeeeecererenenne 19,700 | Up to $20,465.
Authority for This Rulemaking (2) Is not a ““significant rule” under (b) Affected ADs

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2014—-0426; Directorate Identifier 2013—
NM-231-AD.

(a) Comments Due Date

We must receive comments by August 14,
2014.

None.

(c) Applicability

This AD applies to The Boeing Company
airplanes identified in paragraphs (c)(1) and
(c)(2) of this AD, certificated in any category.

(1) Model 767-200, —300, —300F, and
—400ER series airplanes, as identified in
Boeing Service Bulletin 767-52A0100,
Revision 2, dated September 26, 2013.

(2) Model 777-200, —200LR, —300, —300ER,
and 777F series airplanes, as identified in
Boeing Service Bulletin 777-52—-0053,
Revision 1, dated September 26, 2013.

(d) Subject

Air Transport Association (ATA) of
America Code 52, Doors.

(e) Unsafe Condition

This AD was prompted by reports of
uncommanded door closure of the large
lower lobe cargo door. We are issuing this AD
to detect and correct rotary actuators made
with a material having poor wear
characteristics, which could result in failure
of the rotary actuators for the large forward
or aft lower lobe cargo door and subsequent
uncommanded door closure, which could
possibly result in injury to people on the
ground.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection for Part Numbers, and Re-
Identification or Replacement, for Model 767
Airplanes

For Model 767-200, —300, —300F, and
—400ER series airplanes: Within 30 months
after the effective date of this AD, inspect
each rotary actuator installed in the forward
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and aft large lower lobe cargo doors, as
applicable, to determine the part number and
serial number, and do all applicable
corrective actions, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 767-52A0100, Revision 2,
dated September 26, 2013; and Eaton Service
Bulletin 692D100-52—4, Revision 2, dated
August 1, 2013. Do the applicable corrective
actions at the applicable time specified in
paragraph 1.E., “Compliance,” of Boeing
Service Bulletin 767-52A0100, Revision 2,
dated September 26, 2013, except as required
by paragraph (i) of this AD. A review of
maintenance records for the part number and
serial number is acceptable in lieu of the
inspection if the part and serial numbers of
the rotary actuator can be conclusively
determined from that review.

(h) Inspection for Part Numbers, and Re-
Identification or Replacement, for Model 777
Airplanes

For Model 777—200, —200LR, —300,
—300ER, and 777F series airplanes: Within 72
months after the effective date of this AD,
inspect each rotary actuator installed in the
forward and aft large lower lobe cargo doors,
as applicable, to determine the part number
and serial number, and do all applicable
corrective actions, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 777-52—-0053, Revision 1,
dated September 26, 2013; and Eaton Service
Bulletin 692D100-52—4, Revision 2, dated
August 1, 2013. Do the applicable corrective
actions at the applicable time specified in
paragraph 1.E., “Compliance,” of Boeing
Service Bulletin 777-52-0053, Revision 1,
dated September 26, 2013, except as required
by paragraph (i) of this AD. A review of
maintenance records for the part number and
serial number is acceptable in lieu of the
inspection if the part and serial numbers of
the rotary actuator can be conclusively
determined from that review.

(i) Exception to the Service Information

Where Boeing Service Bulletin 767—
52A0100, Revision 2, dated September 26,
2013; and Boeing Service Bulletin 777-52—
0053, Revision 1, dated September 26, 2013,
specify a compliance time after the issue date
“of this service bulletin,” this AD requires
compliance within the specified compliance
time after the effective date of this AD.

(j) Parts Installation Prohibition

As of the effective date of this AD, no
rotary actuator having Boeing part number
S135W132-3 (supplier part number
692D100-13) may be installed on any
airplane.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (1)(1) of this AD. Information may

be emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(1) Related Information

(1) For more information about this AD,
contact Susan Monroe, Aerospace Engineer,
Cabin Safety and Environmental Systems
Branch, ANM-150S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; phone: 425-917—
6457; fax: 425—-917—6590; email:
susan.l.monroe@faa.gov.

(2) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data &
Services Management, P.O. Box 3707, MC
2H-65, Seattle, WA 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com. For Eaton service
information identified in this AD, contact
Eaton Corporation, Aerospace Operations, 3
Park Plaza, Suite 1200, Irvine, CA 92614;
telephone 949-253-2100; fax 949-253-2111;
Internet http://www.eaton.com. You may
view this referenced service information at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, Washington.
For information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on June 19,
2014.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014-15250 Filed 6-27-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0347; Directorate
Identifier 2013—-NM-173-AD]

RIN 2120-AA64
Airworthiness Directives; the Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain

The Boeing Company Model 767-200
and —300 series airplane equipped with
Pratt & Whitney Model JT9D or PW4000
engines. This proposed AD was
prompted by a report of several cases of
low hydraulic pressure or loss of
electrical power to the alternating
current motor pump (ACMP) on the left
engine. This proposed AD would
require inspecting for damage of the
wiring bundles in the left engine’s strut
and corrective actions if necessary, and
installing new wire support brackets
and bundle clamp. We are proposing
this AD to detect and correct chafed
wire bundles due to rubbing against
structure or a hydraulic piping elbow,
which could result in electrical arcing
in a flammable fluid leakage zone, and
would provide a possible ignition
source for fuel vapors and hydraulic
fluids. Ignited fuel vapors or hydraulic
fluid in an area without a fire detection
or suppression system could result in an
uncontained engine strut fire and
structural damage to the engine strut.

DATES: We must receive comments on
this proposed AD by August 14, 2014.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206—-766-5680; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0347; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
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except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Georgios Roussos, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425—-917-6482;
fax: 425-917—6590; email:
georgios.roussos@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2014-0347; Directorate Identifier 2013—
NM-173-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received a report of several
cases of low hydraulic pressure or loss
of electrical power to the ACMP on the
left engine. These cases were found to
be caused by a damaged power feeder
wire bundle in the outboard aft fairing
area of the left engine strut. In most of
the cases, the wire bundle had chafed
against the fuse pin washer at the
midspar fitting and signs of arcing were
found. In one case, the wire bundle was
found to have chafed against a hydraulic
piping elbow near the fuse pin washer,
which resulted in a severed wire bundle

and a hole in the hydraulic piping
elbow. That hole in the hydraulic piping
elbow, if not found, could result in a
hydraulic fluid leak. Wire bundles that
are chafed due to rubbing against
structure or the hydraulic piping elbow,
if not detected and corrected, could
result in electrical arcing in a flammable
fluid leakage zone, and would provide

a possible ignition source for fuel vapors
and hydraulic fluids. Ignited fuel vapors
or hydraulic fluid in an area without a
fire detection or suppression system
could result in an uncontained engine
strut fire and structural damage to the
engine strut.

Related Rulemaking

AD 2004-16-12, Amendment 39—
13768 (69 FR 51002, August 17, 2004),
also applies to certain Model 767
airplanes that are powered by Pratt &
Whitney engines. AD 2004—-16-12
required actions to prevent fatigue
cracking in primary strut structure,
which could result in separation of the
strut and engine from the airplane. One
of those actions is the prior or
concurrent accomplishment of Boeing
Service Bulletin 767—-29-0057, dated
December 16, 1993; or Revision 1, dated
August 14, 2003.

Relevant Service Information

We reviewed Boeing Alert Service
Bulletin 767-29A0115, dated May 22,
2013. For information on the procedures
and compliance times, see this service
information at http://
www.regulations.gov by searching for
Docket No. FAA—-2014-0347.

Boeing Alert Service Bulletin 767—
29A0115, dated May 22, 2013, specifies
concurrent or prior accomplishment of
Boeing Service Bulletin 767-29-0057,
Revision 3, dated June 9, 2011, for
modification of certain wire bundles.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
inspecting for damage of the wiring

ESTIMATED COSTS

bundles in the left engine’s strut, and
corrective actions if necessary; and
installing new wiring support brackets
and bundle clamp.

The phrase “corrective actions” is
used in this proposed AD. “Corrective
actions” are actions that correct or
address any condition found. Corrective
actions in an AD could include, for
example, repairs.

The FAA worked in conjunction with
industry, under the Airworthiness
Directives Implementation Aviation
Rulemaking Committee, to enhance the
AD system. One enhancement was a
new process for annotating which steps
in the service information are required
for compliance with an AD.
Differentiating these steps from other
tasks in the service information is
expected to improve an owner’s/
operator’s understanding of crucial AD
requirements and help provide
consistent judgment in AD compliance.
The actions specified in Boeing Alert
Service Bulletin 767-29A0115, dated
May 22, 2013, described previously
include steps that are labeled as RC
(required for compliance) because these
steps have a direct effect on detecting,
preventing, resolving, or eliminating an
identified unsafe condition.

As noted in Boeing Alert Service
Bulletin 767-29A0115, dated May 22,
2013, steps labeled as RC must be done
to comply with the proposed AD.
However, steps that are not labeled as
RC are recommended. Those steps that
are not labeled as RC may be deviated
from, done as part of other actions, or
done using accepted methods different
from those identified in Boeing Alert
Service Bulletin 767-29A0115, dated
May 22, 2013, without obtaining
approval of an alternative method of
compliance (AMOQG), provided the steps
labeled as RC can be done and the
airplane can be put back in a serviceable
condition. Any substitutions or changes
to steps labeled as RC will require
approval of an AMOC.

Costs of Compliance

We estimate that this proposed AD
affects 126 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection and installation ............ccccecevernenne. 13 work-hours x $85 per hour = $1,105 ........ $349 $1,454 $183,204
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We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2014—-0347; Directorate Identifier 2013—
NM-173-AD.

(a) Comments Due Date

We must receive comments by August 14,
2014.

(b) Affected ADs

None.
(c) Applicability

This AD applies to the Boeing Company
Model 767-200 and —300 series airplanes,
certificated in any category, equipped with
Pratt & Whitney Model JT9D or PW4000

engines, as identified in Boeing Alert Service
Bulletin 767-29A0115, dated May 22, 2013.

(d) Subject

Air Transport Association (ATA) of
America Code 29, Hydraulic Power.

(e) Unsafe Condition

This AD was prompted by a report of
several cases of low hydraulic pressure or
loss of electrical power to the alternating
current motor pump (ACMP) on the left
engine. We are issuing this AD to detect and
correct chafed wire bundles due to rubbing
against structure or a hydraulic piping elbow,
which could result in electrical arcing in a
flammable fluid leakage zone, and would
provide a possible ignition source for fuel
vapors and hydraulic fluids. Ignited fuel
vapors or hydraulic fluid in an area without
a fire detection or suppression system could
result in an uncontained engine strut fire and
structural damage to the engine strut.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection and Corrective Actions

Within 48 months after the effective date
of this AD, do a detailed inspection for
damage of the wiring bundles in the left
engine’s strut, and all applicable corrective
actions; and install new wire support
brackets and bundle clamps; in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 767-29A0115,
dated May 22, 2013. Do all applicable
corrective actions before further flight.

(h) Prior or Concurrent Action

For airplanes identified as Group 1
airplanes in Boeing Alert Service Bulletin
767—-29A0115, dated May 22, 2013: Prior to
or concurrently with doing the actions
required by paragraph (g) of this AD, do a
modification of the wire bundles, in

accordance with the Accomplishment
Instructions of Boeing Service Bulletin 767—
29-0057, Revision 3, dated June 9, 2011.

Note 1 to paragraph (h) of this AD: For
certain airplanes, paragraph (b) of AD 2004—
16-12, Amendment 39-13768 (69 FR 51002,
August 17, 2004), references Boeing Service
Bulletin 767-29-0057, dated December 16,
2003; and Boeing Service Bulletin 767-29—
0057, Revision 1, dated August 14, 2003; as
concurrent requirements.

(i) Credit for Previous Actions

This paragraph provides credit for the
actions specified in paragraph (h) of this AD,
if those actions were performed before the
effective date of this AD using any of the
service information identified in paragraphs
(1)(1), ()(2), and (1)(3) of this AD, which are
not incorporated by reference in this AD.

(1) Boeing Service Bulletin 767-29-0057,
dated December 16, 1993.

(2) Boeing Service Bulletin 767-29-0057,
Revision 1, dated August 14, 2003.

(3) Boeing Service Bulletin 767-29-0057,
Revision 2, dated September 24, 2009.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (k) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) If the service information contains steps
that are labeled as RC (Required for
Compliance), those steps must be done to
comply with this AD; any steps that are not
labeled as RC are recommended. Those steps
that are not labeled as RC may be deviated
from, done as part of other actions, or done
using accepted methods different from those
identified in the specified service
information without obtaining approval of an
AMOC, provided the steps labeled as RC can
be done and the airplane can be put back in
a serviceable condition. Any substitutions or
changes to steps labeled as RC require
approval of an AMOC.

(k) Related Information

(1) For more information about this AD,
contact Georgios Roussos, Aerospace
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Engineer, Systems and Equipment Branch,
ANM-130S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; phone: (425) 917—
6482; fax: (425) 917—-6590; email:
georgios.roussos@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—5680;
Internet https://www.myboeingfleet.com. You
may view this referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on June 19,
2014.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 201415247 Filed 6-27-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2014-0006; Notice No.
144]

RIN 1513—-AC09
Proposed Establishment of the
Fountaingrove District Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau (TTB) proposes to
establish the approximately 38,000-acre
“Fountaingrove District” viticultural
area in Sonoma County, California. The
proposed viticultural area lies entirely
within the larger, multicounty North
Coast viticultural area. TTB designates
viticultural areas to allow vintners to
better describe the origin of their wines
and to allow consumers to better
identify wines they may purchase. TTB
invites comments on this proposed
addition to its regulations.

DATES: Comments must be received by
August 29, 2014.

ADDRESSES: Please send your comments
on this notice to one of the following
addresses (please note that TTB has a
new address for comments submitted by
U.S. mail):

e Internet: http://www.regulations.gov
(via the online comment form for this
notice as posted within Docket No.
TTB-2014-0006 at ‘‘Regulations.gov,”
the Federal e-rulemaking portal);

e U.S. Mail: Director, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW., Box 12, Washington, DC 20005; or

o Hand delivery/courier in lieu of
mail: Alcohol and Tobacco Tax and
Trade Bureau, 1310 G Street NW., Suite
200-E, Washington, DC 20005.

See the Public Participation section of
this notice for specific instructions and
requirements for submitting comments,
and for information on how to request
a public hearing or obtain or review
copies of the petition and supporting
materials.

FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW., Box 12, Washington, DC 20005;
phone 202—-453-1039, ext. 175.
SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the FAA Act
pursuant to section 1111(d) of the
Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The
Secretary has delegated various
authorities through Treasury
Department Order 120-01 (Revised),
dated December 10, 2013, to the TTB
Administrator to perform the functions
and duties in the administration and
enforcement of this law.

Part 4 of the TTB regulations (27 CFR
part 4) authorizes the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission to TTB of petitions for the
establishment or modification of
American viticultural areas (AVAs) and
lists the approved AVAs.

Definition
Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines

a viticultural area for American wine as
a delimited grape-growing region having

distinguishing features as described in
part 9 of the regulations and a name and
a delineated boundary as established in
part 9 of the regulations. These
designations allow vintners and
consumers to attribute a given quality,
reputation, or other characteristic of a
wine made from grapes grown in an area
to the wine’s geographic origin. The
establishment of AVAs allows vintners
to describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of an AVA is
neither an approval nor an endorsement
by TTB of the wine produced in that
area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing the establishment of an AVA
and provides that any interested party
may petition TTB to establish a grape-
growing region as an AVA. Section 9.12
of the TTB regulations (27 CFR 9.12)
prescribes the standards for petitions
requesting the establishment or
modification of AVAs. Petitions to
establish an AVA must include the
following:

e Evidence that the region within the
proposed AVA boundary is nationally
or locally known by the AVA name
specified in the petition;

¢ An explanation of the basis for
defining the boundary of the proposed
AVA;

e A narrative description of the
features of the proposed AVA that affect
viticulture, such as climate, geology,
soils, physical features, and elevation,
that make the proposed AVA distinctive
and distinguish it from adjacent areas
outside the proposed AVA;

¢ The appropriate United States
Geological Survey (USGS) map(s)
showing the location of the proposed
AVA, with the boundary of the
proposed AVA clearly drawn thereon;
and

e A detailed narrative description of
the proposed AVA boundary based on
USGS map markings.

Fountaingrove District Petition

TTB received a petition from Douglas
Grigg of Walnut Hill Vineyards, LLC, on
behalf of the Fountaingrove Appellation
Committee, proposing the establishment
of the “Fountaingrove District” AVA in
Sonoma County, California. The
committee originally proposed the name
“Fountaingrove” but later requested to
change the name to “Fountaingrove
District” in order to avoid affecting
current use of the word
“Fountaingrove,” standing alone, in
brand names on wine labels. The
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proposed AVA contains approximately
38,000 acres and has approximately 35
commercially-producing vineyards
covering a total of 500 acres. Cabernet
sauvignon, chardonnay, sauvignon
blanc, merlot, cabernet franc, zinfandel,
syrah, and viognier are the primary
grape varieties grown within the
proposed AVA. According to the
petition, the distinguishing features of
the proposed Fountaingrove District
AVA include temperature, soils, and
topography. Unless otherwise noted, all
information and data pertaining to the
proposed AVA contained in this
document are from the petition for the
proposed Fountaingrove District AVA
and its supporting exhibits.

The proposed Fountaingrove District
AVA is located in Sonoma County,
California, northeast of the city of Santa
Rosa. The proposed AVA lies within the
larger, multicounty North Coast AVA
(27 CFR 9.30). The proposed
Fountaingrove District AVA shares its
boundaries with the established Russian
River Valley (27 CFR 9.66), Chalk Hill
(27 CFR 9.52), Knights Valley (27 CFR
9.76), Calistoga (27 CFR 9.209),
Diamond Mountain District (27 CFR
9.166), Spring Mountain District (27
CFR 9.143), and Sonoma Valley (27 CFR
9.29) AVAs, but does not overlap any of
these AVAs. As it was originally
submitted, the petition first proposed a
western boundary that slightly
overlapped the established Russian
River Valley AVA, but after discussions
with TTB, the petitioner adjusted the
proposed boundary to follow the
established Russian River Valley AVA
boundary because the original proposed
boundary would have resulted in
dividing at least one existing vineyard
between Russian River Valley AVA and
the proposed Fountaingrove District
AVA.

Name Evidence

The proposed Fountaingrove District
AVA derives its name from the historic
community of Fountain Grove, a
utopian colony founded northeast of the
city of Santa Rosa in 1875 by Thomas
Lake Harris. The community included
400 acres of vineyards and a winery. By
1882, the winery was producing 70,000
gallons of wine per year, making it one
of the 10 largest wineries in California
at that time.

In 1880, Harris appointed his
California lieutenant, Kanaye Nagasawa,
to take charge of the vineyard and
winery operations and act as developer
and manager of the community’s 2,000
acres of vineyards. In 1900, Harris sold
his interest in the vineyards and winery
to Nagasawa and five other members of
the commune, and by 1908, Nagasawa

was the sole surviving owner of the
Fountain Grove vineyards and winery.
During Prohibition, he kept the
vineyards and winery facilities
productive by producing grape juice and
cooking sherry. After Prohibition was
repealed in 1933, Nagasawa changed the
name of the winery and the community
to “Fountaingrove.” Nagasawa died in
1934, and the property was eventually
sold and turned into a cattle ranch.

Although the original community no
longer exists and the original
Fountaingrove Winery remains only as
a few abandoned buildings, the name
“Fountaingrove” is still associated with
the region of the proposed
Fountaingrove District AVA. The
petition notes that several modern
subdivisions within the proposed AVA
bear the “Fountaingrove’”” name,
including Fountaingrove Ranch,
Fountaingrove Village, Fountaingrove II,
and the Meadows at Fountaingrove,
which are all built on portions of the
original Fountaingrove community and
vineyards. Fountaingrove Parkway is a
road that runs through the southwestern
portion of the proposed AVA.
Fountaingrove Lake is a large reservoir
within the proposed AVA. Finally, the
petition listed several businesses within
the proposed AVA that use the name
“Fountaingrove,” including
Fountaingrove Inn Hotel and
Conference Center, Fountaingrove
Lodge Retirement Community,
Fountaingrove Golf and Athletic Club,
Fountaingrove Realty, Fountaingrove
MedSpa, Fountaingrove Dentistry,
Fountaingrove Deli, and Fountaingrove
Cleaners.

Boundary Evidence

The proposed AVA is a region of
rolling hills and steeper mountains with
elevations that range from
approximately 400 feet near the city of
Santa Rosa, at the southwestern
boundary of the proposed AVA, to
approximately 2,200 feet in the eastern
portion of the proposed AVA, near the
Sonoma-Napa County line.

The proposed boundary follows a
series of elevation contours, roads,
county lines, USGS map section lines,
and straight lines between points
marked on the relevant USGS maps. The
northern portion of the proposed
boundary is shared with the southern
boundaries of the established Knights
Valley and Chalk Hill AVAs. The
eastern portion of the proposed
boundary is formed by a ridgeline in the
Mayacmas Mountains that forms the
Sonoma-Napa County line. This portion
of the proposed boundary is shared with
the established Calistoga, Diamond
Mountain District, and Spring Mountain

District AVAs. Part of the southern
portion of the proposed boundary is
shared with the established Sonoma
Valley AVA. The remainder of the
proposed southern boundary separates
the hills and mountains of the proposed
AVA from the flat, urbanized terrain of
the city of Santa Rosa. The western
portion of the proposed boundary is
shared with the established Russian
River Valley AVA. The differences
between the proposed Fountaingrove
District AVA and the adjacent
established AVAs are discussed below.

Distinguishing Features

The distinguishing features of the
proposed Fountaingrove District AVA
include its temperature, soils, and
topography, and these are discussed in
detail below.

Temperature

The temperature of the proposed
Fountaingrove District AVA is
moderated by cool breezes from the
Pacific Ocean. The breezes enter the
region through a gap in the Sonoma
Mountains between Taylor Mountain
(located south of the city of Santa Rosa)
and Redwood Hill (located north of the
city). Because of the marine influence,
the median growing season temperature
within the proposed AVA is 63.9
degrees Fahrenheit. The petition
provided the growing degree day units
(GDD units),? calculated in degrees
Celsius (C), for 16 vineyards distributed
throughout the proposed AVA, and the
petitioner determined the median
number of GDD units for the entire
proposed AVA was 1,663.2 According to
the Winkler scale, this figure places the
proposed AVA in the Warm Region II
category.

The following table was included in
the petition and compares the median

1In the Winkler climate classification system,
annual heat accumulation during the growing
season, measured in annual GDD, defines climatic
regions. One GDD accumulates for each degree
Fahrenheit that a day’s mean temperature is above
50 degrees Fahrenheit (10 degrees Celsius), the
minimum temperature required for grapevine
growth. For temperatures measured in degrees
Celsius, the GDD ranges are defined as Region I, for
fewer than 1,388 GDD units, Region II from 1,388—
1,667 GDD units, Region III for 1,667—-1,944 GDD
units, Region IV for 1,944-2,222 GDD units, and
Region V for more than 2,222 GDD units (See Albert
J. Winkler, General Viticulture (Berkley: University
of California Press, 1974), 61-64).

2The GDD data was derived from 1971-2000
climate normals using the data mapping system of
the PRISM Climate Group at Oregon State
University. The PRISM mapping system combined
climate normals gathered from weather stations to
estimate the general climate patterns for the
proposed AVA and the surrounding regions.
Climate normals are only calculated every 10 years,
using 30 years of data, and at the time the petition
was submitted, the most recent climate normals
available were from the period of 1971-2000.
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growing season temperatures and GDD
units of the proposed Fountaingrove

District AVA to those of the surrounding
established AVAs.

Average
growing Average GDD
AVA name Direction from proposed AVA season unit Winkler category
temperature accumulation
(Celsius)
Fountaingrove District ........cccccocoiiiiiiiniene N/A ....... 17.7 1,663 | Warm Region Il
Russian River Valley .........cccoeieiiiiienencneenn. 171 1,520 | Region Il
Bennett Valley ............ 17.4 1,589 | Region Il
Chalk Hill ............. 17.6 1,634 | Warm Region II.
Sonoma Valley .......cceeerieiineeniiieceieeee 17.8 1,676 | Cool Region IIl.
Knights Valley ........ccccoiieiiiiiiiec s 18.3 1,788 | Region Il
Spring Mountain District ....... 18.3 1,785 | Region Il
Diamond Mountain District 18.7 1,818 | Region Il
According to the table, the proposed and flavors) within a 3-to-4 degree C Soils

Fountaingrove District AVA is generally
warmer than the region to the west and
cooler than the region to the east. The
temperatures within the Chalk Hill
AVA, which is north of the proposed
AVA, are similar to those in the
Fountaingrove District; however, the
Knights Valley AVA, which is also
north of the proposed AVA, has
significantly more GDD units than the
proposed Fountaingrove District AVA
because the higher hillsides of the
Knights Valley AVA shelter its broad
valley floor from the marine breezes.
The Sonoma Valley AVA, immediately
adjacent to the southern boundary of the
proposed Fountaingrove District AVA,
is slightly warmer.

The petition states that although the
temperature differences between the
proposed Fountaingrove District AVA
and the surrounding regions appear
slight, they do have a significant effect
on viticulture. The petition includes a
chart grouping grape varietals by
maturation times based on average
growing season temperatures.?
According to the chart, most varietals
only ripen successfully (meaning they
achieve desired levels of acidity, sugars,

range of temperatures. As a result, cool-
climate pinot noir grapes ripen
successfully in the cooler temperatures
of the neighboring Russian River Valley
AVA, but do not grow reliably within
the proposed Fountaingrove District
AVA, according to the petition.

The petition notes that even the same
varietal of grapes grown at opposite
ends of the small range of “optimal”
temperatures will have different
characteristics. For example, the
petition states that chardonnay grown in
a Warm Region II area, such as the
proposed Fountaingrove District AVA,
will have a tropical fruit flavor, whereas
chardonnay grown in a cooler area will
produce a drier, more mineral-like
flavor. Likewise, cabernet sauvignon,
one of the most commonly grown grapes
in the proposed AVA, produces a lower
alcohol wine with subtle flavors when
grown in a Warm Region II area, but
often produces wines with higher
alcohol content and riper flavors when
grown in Region III and Region IV areas.
Vintners consider these flavor and
alcohol differences when producing and
blending their wines.

The soils within the proposed
Fountaingrove District AVA are derived
primarily from Sonoma Volcanic and
Franciscan Formation bedrock. The
volcanic soils include Goulding,
Spreckels, Laniger, and Felta series
soils, which consist of pumiceous ash-
flow tuff, and Guenoc and Toomes
series soils, which consist of basalt lava.
These volcanic soils are described in the
petition as being well-drained and
having a balance of nutrients favorable
for grape-growing. Soils derived from
the Franciscan Complex include the
Boomer and Henneke series. Henneke
soils contain the mineral serpentine,
which has high levels of nickel and can
be toxic to grapevines unless the soil is
ameliorated to lower the levels. Soils of
the Boomer series have desirably high
levels of iron, which is an essential
element for vine growth and fruit
development.

The following table shows the soil
types found within the proposed
Fountaingrove District AVA and the
surrounding established AVAs.

AVA name and direction from proposed AVA
. . Proposed
Soil series - Russian Sonoma Knights Diamond Spring Fountaingrove
Chalk Hill : Mountain Mountain P
(North) River Valley Valley Valley District District District
(West) (South) (North)
(East) (East)
Sonoma Volcanics

GOUIAING .eeiiieeieeeeeeeeeesieeeenie | ereeeereerieeees | e X X X X X
LANIQEr oo erines | eeerreeesnnneennn | e X | e | s X
Felta .......... X D G D O (SRR SRR RS X
FOrward ... ccciiiees | cveeeeeeeeeninees | evieeeee e e X X X | e
Spreckels .. X X ] X i | e | e X
Toomes ..... X X X X
GUENOC ....vvviiiieeeceiiiieeeeeeeecneeeeeeeees | eeeeeeiiireeeeesees | eeeeeeessiinnnneeess | seveeeesessiiseeeees | seeeeeesessiineenes X
(e Lo U RSO ISR ERSSRURN RPN DGR N G OO
SODBrante ......eeeeeeieiiiieeeeeee e | eeeeeeeceiiieeeeees | e | eeeeeeeeeiiieees | e | e, X X

3Gregory V. Jones et al., “Climate and Wine:
Quality Issues in a Warmer World,” Climate
Change, pages 319-343, December 1, 2005.
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AVA name and direction from proposed AVA

Soil series

Chalk Hill
(North)

Sonoma
Valley
(South)

Russian
River Valley
(West)

Knights
Valley
(North)

Proposed
Fountaingrove
District

Diamond
Mountain
District
(East)

Spring
Mountain
District
(East)

Maymen
Laughlin ...
Boomer ....
Aiken
Red Hill ...
Suther .........
Yorkville* ....
Henneke* ...
Raynor ™ ......
Montara *

XXX XX

osits

Cotati .......
Wright .........
Clear Lake ..
Arbuckle
Huichica
Yolo
ZAMONA oo eeectieee e
Pleasanton .

Clough

X X

Goldridge .....cooeereiierieieeeee

* Indicates soil contains serpentine.

As shown in the table, the proposed
Fountaingrove District AVA has a
greater diversity of soils than the
surrounding AVAs. The proposed AVA
has fewer soils derived from river and
terrace deposits than most of the
surrounding established AVAs. The
petition states that soils comprised of
river and terrace deposits are generally
not as well-drained as volcanic soils and
may require artificial drainage.
Compared to the surrounding regions,
the proposed AVA also has more soils
that contain nickel-rich serpentine,
which can be toxic to grapevines in high
levels. Therefore, soils that contain
serpentine must often be ameliorated in
order to reduce the nickel levels so that
the vines can grow.

Topography

The proposed Fountaingrove District
AVA is located on the western slopes of
the Mayacmas Mountains, northeast of
the city of Santa Rosa. The topography
consists of low rolling hills and higher,
steeper mountains. Although there are

some narrow floodplains along creeks,
the proposed AVA lacks the broad

valley floors and floodplains that
characterize several of the surrounding
established AVAs. The slopes within
the proposed AVA are primarily
oriented towards the southwest.
Elevations range from approximately
400 feet to approximately 2,200 feet,
and all of the vineyards within the
proposed Fountaingrove District AVA
are planted at elevations between 450
and 2,115 feet.

Topography affects viticulture within
the proposed AVA. According to the
petition, the hillsides form a ““thermal
belt” that traps warm air, resulting in
nighttime temperatures that are warmer
than those of the lower, flatter valleys of
the surrounding regions. The warmer
temperatures reduce the risk of frost in
the late spring and early fall. The
southwest aspect of most of the slopes
within the proposed AVA allows
vineyards to be planted where they can
receive the maximum amount of
sunlight and warmth.

Immediately to the west of the
proposed AVA is the Russian River
Valley AVA. Elevations in the region
begin at approximately 600 feet along

the border shared with the proposed
Fountaingrove District AVA and become
lower and flatter southwest of the
proposed AVA, within the city of Santa
Rosa. Elevations within much of the city
are between 100 and 200 feet.

To the north of the proposed AVA are
the Chalk Hill and Knights Valley
AVAs. The Chalk Hill AVA has a
mountainous terrain with elevations
similar to those of the proposed
Fountaingrove District AVA, but the
soils within the Chalk Hill AVA
distinguish it from the proposed AVA,
as discussed later in this document. The
Knights Valley AVA has generally lower
elevations and contains the broad, flat
Knights Valley and Franz Valley.

To the east of the proposed AVA are
the Calistoga, Spring Mountain District,
and Diamond Mountain District AVAs,
which have elevations and terrain
similar to the proposed AVA. However,
moving east, the mountainous
topography of the Calistoga AVA
quickly lowers to elevations of around
300 feet within the broad, flat Napa
Valley. The slopes of the three
established AVAs primarily face



Federal Register/Vol. 79, No. 125/Monday, June 30, 2014 /Proposed Rules

36687

northeast, compared to the southwest-
facing slopes of the proposed AVA.
Because the established AVAs are
located mostly on the lee side of the
Mayacmas Mountains, they are subject
to less maritime influence than the
proposed Fountaingrove District AVA.
To the south of the proposed AVA,
the Sonoma Valley AVA is marked by
a long, flat valley surrounded by the
Mayacmas Mountains to the east and
the Sonoma Mountains to the west. The
Sonoma Valley AVA receives less of the
cooling marine air than the proposed
Fountaingrove District AVA because of
the shielding effect of the Sonoma
Mountains.

Summary of Distinguishing Features

In summary, the temperature, soils,
and topography of the proposed
Fountaingrove District AVA distinguish
it from the surrounding adjacent AVAs.
Compared to the proposed
Fountaingrove District AVA, the Chalk
Hill and Knights Valley AVAs to the
north both have more soils derived from
river and terrace deposits. Additionally,
the Knights Valley AVA has warmer
temperatures and significantly larger
valleys than the proposed AVA. To the
east, the Calistoga, Spring Mountain
District, and Diamond Mountain District
AVAs are warmer, have less soil
diversity, and have mountain slopes
oriented to the northeast. To the south,
the Sonoma Valley AVA is warmer, has
more alluvial soils, and is dominated by
a large, flat valley rather than rolling
hills and steeper mountains. To the
west, the Russian River Valley AVA has
cooler temperatures, more alluvial soils,
and generally lower and flatter
elevations.

Comparison of the Proposed
Fountaingrove District AVA to the
Existing North Coast AVA

The North Coast AVA was established
by T.D. ATF-145, published in the
Federal Register on September 21, 1983
(48 FR 42973). It includes all or portions
of Napa, Sonoma, Mendocino, Lake,
Marin, and Solano Counties, California.
TTB notes that the North Coast AVA
contains all or portions of
approximately 40 established AVAs, in
addition to the area covered by the
proposed Fountaingrove District AVA.
In the conclusion of the “Geographical
Features” section of the preamble, T.D.
ATF-145 states that “[d]ue to the
enormous size of the North Coast,
variations exist in climatic features such
as temperature, rainfall, and fog
intrusion.”

The proposed Fountaingrove District
AVA shares the basic viticultural feature
of the North Coast AVA—the marine

influence that moderates growing
season temperatures in the area.
However, the proposed AVA is much
more uniform in its temperature, soils,
and topography than the diverse,
multicounty North Coast AVA. In this
regard, TTB notes that T.D. ATF-145
specifically states that “approval of this
viticultural area does not preclude
approval of additional areas, either
wholly contained with the North Coast,
or partially overlapping the North
Coast,” and that “‘smaller viticultural
areas tend to be more uniform in their
geographical and climatic
characteristics, while very large areas
such as the North Coast tend to exhibit
generally similar characteristics, in this
case the influence of maritime air off of
the Pacific Ocean and San Pablo Bay.”
Thus, the proposal to establish the
Fountaingrove District AVA is not
inconsistent with what was envisioned
when the North Coast AVA was
established.

TTB Determination

TTB concludes that the petition to
establish the approximately 38,000-acre
Fountaingrove District AVA merits
consideration and public comment, as
invited in this notice.

Boundary Description

See the narrative description of
boundary for the petitioned-for AVA in
the proposed regulatory text published
at the end of this proposed rule.

Maps
The petitioner provided the required

maps, and they are listed below in the
proposed regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. For a
wine to be labeled with an AVA name
or with a brand name that includes an
AVA name, at least 85 percent of the
wine must be derived from grapes
grown within the area represented by
that name, and the wine must meet the
other conditions listed in § 4.25(e)(3) of
the TTB regulations (27 CFR 4.25(e)(3)).
If the wine is not eligible for labeling
with an AVA name and that name
appears in the brand name, then the
label is not in compliance, and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the AVA name appears in
another reference on the label in a
misleading manner, the bottler would
have to obtain approval of a new label.
Different rules apply if a wine has a
brand name containing an AVA name

that was used as a brand name on a
label approved before July 7, 1986. See
§4.39(i)(2) of the TTB regulations (27
CFR 4.39(i)(2)) for details.

If TTB establishes this proposed AVA,
its name, ‘“Fountaingrove District,” will
be recognized as a name of viticultural
significance under §4.39(i)(3) of the
TTB regulations (27 CFR 4.39(i)(3)). The
text of the proposed regulation clarifies
this point. Consequently, wine bottlers
using the name ‘“Fountaingrove
District” in a brand name, including a
trademark, or in another label reference
as to the origin of the wine, would have
to ensure that the product is eligible to
use the AVA name as an appellation of
origin if this proposed rule is adopted
as a final rule. TTB does not believe that
“Fountaingrove,” standing alone,
should have viticultural significance if
the proposed AVA is established, due to
the current use of ‘“Fountaingrove,”
standing alone, as a brand name on
wine labels. Accordingly, the proposed
part 9 regulatory text set forth in this
document specifies only the full name
“Fountaingrove District” as a term of
viticultural significance for purposes of
part 4 of the TTB regulations. Wine
labels using either ‘“Fountaingrove” or
“Fountain Grove,” standing alone,
would not be affected if the proposed
Fountaingrove District AVA is
established.

The approval of the proposed
Fountaingrove District AVA would not
affect any existing AVA, and any
bottlers using ‘“North Coast”” as an
appellation of origin or in a brand name
for wines made from grapes grown
within the North Coast AVA would not
be affected by the establishment of this
new AVA. The establishment of the
proposed Fountaingrove District AVA
would allow vintners to use
“Fountaingrove District” and “North
Coast” as appellations of origin for
wines made from grapes grown within
the proposed Fountaingrove District
AVA, if the wines meet the eligibility
requirements for the appellation.

Public Participation
Comments Invited

TTB invites comments from interested
members of the public on whether it
should establish the proposed AVA.
TTB is also interested in receiving
comments on the sufficiency and
accuracy of the name, boundary, soils,
climate, and other required information
submitted in support of the petition. In
addition, given the proposed
Fountaingrove District AVA’s location
within the existing North Coast AVA,
TTB is interested in comments on
whether the evidence submitted in the
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petition regarding the distinguishing
features of the proposed AVA
sufficiently differentiates it from the
existing North Coast AVA. TTB is also
interested in comments whether the
geographic features of the proposed
AVA are so distinguishable from the
surrounding North Coast AVA that the
proposed Fountaingrove District AVA
should no longer be part of that AVA.
Please provide any available specific
information in support of your
comments.

Because of the potential impact of the
establishment of the proposed
Fountaingrove District AVA on wine
labels that include the term
“Fountaingrove District” as discussed
above under Impact on Current Wine
Labels, TTB is particularly interested in
comments regarding whether there will
be a conflict between the proposed AVA
name and currently used brand names.
If a commenter believes that a conflict
will arise, the comment should describe
the nature of that conflict, including any
anticipated negative economic impact
that approval of the proposed AVA will
have on an existing viticultural
enterprise. TTB is also interested in
receiving suggestions for ways to avoid
conflicts, for example, by adopting a
modified or different name for the AVA.

Submitting Comments

You may submit comments on this
notice by using one of the following
three methods (please note that TTB has
a new address for comments submitted
by U.S. Mail):

e Federal e-Rulemaking Portal: You
may send comments via the online
comment form posted with this notice
within Docket No. TTB-2014-0006 on
“Regulations.gov,” the Federal
e-rulemaking portal, at http://
www.regulations.gov. A direct link to
that docket is available under Notice
No. 144 on the TTB Web site at http://
www.tth.gov/wine/wine-
rulemaking.shtml. Supplemental files
may be attached to comments submitted
via Regulations.gov. For complete
instructions on how to use
Regulations.gov, visit the site and click
on the “Help” tab.

e U.S. Mail: You may send comments
via postal mail to the Director,
Regulations and Rulings Division,
Alcohol and Tobacco Tax and Trade
Bureau, 1310 G Street NW., Box 12,
Washington, DC 20005.

e Hand Delivery/Courier: You may
hand-carry your comments or have them
hand-carried to the Alcohol and
Tobacco Tax and Trade Bureau, 1310 G
Street NW., Suite 200-E, Washington,
DC 20005.

Please submit your comments by the
closing date shown above in this notice.
Your comments must reference Notice
No. 144 and include your name and
mailing address. Your comments also
must be made in English, be legible, and
be written in language acceptable for
public disclosure. TTB does not
acknowledge receipt of comments, and
TTB considers all comments as
originals.

In your comment, please clearly state
if you are commenting for yourself or on
behalf of an association, business, or
other entity. If you are commenting on
behalf of an entity, your comment must
include the entity’s name as well as
your name and position title. If you
comment via Regulations.gov, please
enter the entity’s name in the
“Organization” blank of the online
comment form. If you comment via
postal mail or hand delivery/courier,
please submit your entity’s comment on
letterhead.

You may also write to the
Administrator before the comment
closing date to ask for a public hearing.
The Administrator reserves the right to
determine whether to hold a public
hearing.

Confidentiality

All submitted comments and
attachments are part of the public record
and subject to disclosure. Do not
enclose any material in your comments
that you consider to be confidential or
inappropriate for public disclosure.

Public Disclosure

TTB will post, and you may view,
copies of this notice, selected
supporting materials, and any online or
mailed comments received about this
proposal within Docket No. TTB-2014—
0006 on the Federal e-rulemaking
portal, Regulations.gov, at http://
www.regulations.gov. A direct link to
that docket is available on the TTB Web
site at http://www.ttb.gov/wine/wine
rulemaking.shtml under Notice No. 144.
You may also reach the relevant docket
through the Regulations.gov search page
at http://www.regulations.gov. For
information on how to use
Regulations.gov, click on the site’s
“Help” tab.

All posted comments will display the
commenter’s name, organization (if
any), city, and State, and, in the case of
mailed comments, all address
information, including email addresses.
TTB may omit voluminous attachments
or material that the Bureau considers
unsuitable for posting.

You may also view copies of this
notice, all related petitions, maps and
other supporting materials, and any

electronic or mailed comments that TTB
receives about this proposal by
appointment at the TTB Information
Resource Center, 1310 G Street NW.,
Washington, DC 20005. You may also
obtain copies at 20 cents per 8.5- x 11-
inch page. Please note that TTB is
unable to provide copies of the USGS
quadrangle maps or any similarly sized
documents that may be included as part
of the AVA petition. Contact TTB’s
information specialist at the above
address or by telephone at 202—453—
2270 to schedule an appointment or to
request copies of comments or other
materials.

Regulatory Flexibility Act

TTB certifies that this proposed
regulation, if adopted, would not have
a significant economic impact on a
substantial number of small entities.
The proposed regulation imposes no
new reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name would be the result of a
proprietor’s efforts and consumer
acceptance of wines from that area.
Therefore, no regulatory flexibility
analysis is required.

Executive Order 12866

It has been determined that this
proposed rule is not a significant
regulatory action as defined by
Executive Order 12866 of September 30,
1993. Therefore, no regulatory
assessment is required.

Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this notice
of proposed rulemaking.

List of Subjects in 27 CFR Part 9
Wine.

Proposed Regulatory Amendment

For the reasons discussed in the
preamble, TTB proposes to amend title
27, chapter I, part 9, Code of Federal
Regulations, as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Subpart C is amended by adding
§9. to read as follows:

§9. Fountaingrove District.

(a) Name. The name of the viticultural
area described in this section is
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“Fountaingrove District.” For purposes
of part 4 of this chapter, “Fountaingrove
District” is a term of viticultural
significance.

(b) Approved maps. The four United
States Geological Survey (USGS)
1:24,000 scale topographic maps used to
determine the boundary of the
Fountaingrove District viticultural area
are titled:

(1) Mark West Springs, CA; 1993;

(2) Calistoga, CA; 1997;

(3) Kenwood, CA; 1954; photorevised
1980; and

(4) Santa Rosa, CA; 1994.

(c) Boundary. The Fountaingrove
District viticultural area is located in
Sonoma County, California. The
boundary of the Fountaingrove District
viticultural area is as described below:

(1) The beginning point is on the
Mark West Springs map at the
intersection of the shared Sonoma—Napa
County line with Petrified Forest Road,
section 3, TSN/R7W.

(2) From the beginning point, proceed
southeasterly along the Sonoma—Napa
County line, crossing onto the Calistoga
map and then the Kenwood map, to the
marked 2,530-peak of an unnamed
mountain, section 9, T7N/R6W; then

(3) Proceed west-southwest in a
straight line to the marked 2,730-foot
summit of Mt. Hood, section 8, T7N/
R6W; then

(4) Proceed west-northwest in a
straight line to the marked 1,542-foot
summit of Buzzard Peak, section 11,
T7N/R7W; then

(5) Proceed west-southwest in a
straight line, crossing onto the Santa
Rosa map, to the intersection of State
Highway 12 and Los Alamos Road; then

(6) Proceed due north in a straight
line to the southern boundary of section
9, T7N/R7W; then

(7) Proceed west-northwest along the
southern boundaries of sections 9, 4,
and 5, T7N/R7W, to the western
boundary of the Los Guilicos Land
Grant; then

(8) Proceed west-southwest along the
southern boundaries of sections 5, 6,
and 7, T7N/R7W; then continue west-
southwest along the southern
boundaries of sections 12 and 11, T7N/
R8W, to the point where the section 11
boundary becomes concurrent with an
unnamed light-duty road known locally
as Lewis Road; and then continue west-
southwest along Lewis Road to the
road’s intersection with Mendocino
Avenue in Santa Rosa; then

(9) Proceed north-northwesterly along
Mendocino Avenue to the road’s
intersection with an unnamed road
known locally as Bicentennial Way;
then

(10) Proceed north in a straight line,
crossing through the marked 906-foot

elevation peak in section 35, T8N/R8W,
and, crossing on to the Mark West
Springs map, continue to the line’s
intersection with Mark West Springs
Road, section 26, TSN/R8W; then

(11) Proceed northerly along Mark
West Springs Road, which turns easterly
and becomes Porter Creek Road, to the
road’s intersection with Franz Valley
Road, section 12, T8N/R8W; then

(12) Proceed northeasterly along
Franz Valley Road to the western
boundary of section 6, TSN/R7W; then

(13) Proceed south along the western
boundary of section 6, T8N/R7W, to the
southwest corner of section 6; then

(14) Proceed east, then east-northeast
along the southern boundaries of
sections 6, 5, and 4, TSN/R7W, to the
southeast corner of section 4; then

(15) Proceed north along the eastern
boundary of section 4, T8N/R7W, to the
Sonoma-Napa County line; then

(16) Proceed easterly along the
Sonoma-Napa County line to the
beginning point.

Dated: June 23, 2014.
John J. Manfreda,
Administrator.
[FR Doc. 2014-15212 Filed 6-27-14; 8:45 am]
BILLING CODE 4810-31-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R05-OAR-2014-0242; FRL-9912-86-
Region 5]

Approval and Promulgation of Air
Quality Implementation Plans;
Wisconsin; Proposed Approval of
Revisions to PSD Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the Wisconsin State
Implementation Plan (SIP), submitted
by the Wisconsin Department of Natural
Resources (WDNR) to EPA on March 12,
2014, for parallel processing. The
submittal modifies Wisconsin’s
Prevention of Significant Deterioration
(PSD) program to identify precursors for
particulate matter of less than 2.5
micrometers (PM, s), includes the
significant emissions rates for PM, s and
revises its definitions of PM, 5 emissions
and emissions of particulate matter of
less than 10 micrometers (PM;o). WDNR
requested these revisions to address
disapprovals of two submissions meant
to address requirements of the 2008

Implementation of New Source Review
(NSR) Program for PM, s and to address
a partial disapproval, under section 110
of the Clean Air Act (CAA), of what is
commonly referred to as an
“infrastructure” SIP. EPA is proposing
approval of Wisconsin’s March 12,
2014, SIP revision because the Agency
has made the preliminary determination
that this SIP revision is in accordance
with the CAA and applicable EPA
regulations regarding PSD.

DATES: Comments must be received on
or before July 30, 2014.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2014-0242, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: damico.genevieve@epa.gov.

3. Fax: (312) 385-5501.

4. Mail: Genevieve Damico, Chief, Air
Permits Section, Air Programs Branch
(AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: Genevieve Damico,
Chief, Air Permits Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.
Such deliveries are only accepted
during the Regional Office normal hours
of operation, and special arrangements
should be made for deliveries of boxed
information. The Regional Office official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2014—
0242. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
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submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to section I of
the SUPPLEMENTARY INFORMATION section
of this document.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Andrea
Morgan, Environmental Engineer, at
(312) 353-6058 before visiting the
Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Andrea Morgan, Environmental
Engineer, Air Permits Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—6058,
Morgan.andrea@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

1. What should I consider as I prepare my
comments for EPA?

II. What is the background for this proposed
action?

III. Wisconsin’s Submittal for Parallel
Processing

IV. What is EPA’s analysis of Wisconsin’s
proposed SIP Revision?

V. What action is EPA taking?

VL. Statutory and Executive Order Reviews

I. What should I consider as I prepare
my comments for EPA?

When submitting comments,
remember to:

1. Identify the rulemaking by docket
number and other identifying

information (subject heading, Federal
Register date and page number).

2. Follow directions—EPA may ask
you to respond to specific questions or
organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

4. Describe any assumptions and
provide any technical information and/
or data that you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period
deadline.

II. What is the background for this
proposed action?

In May 2008, EPA finalized
regulations to implement the NSR
Implementation Rule for PMs s in the
PSD and Nonattainment NSR (NNSR)
programs (2008 PM, s NSR Rule). The
regulation included the creation of the
major source threshold, significant
emissions rate and offset ratios for PM, 5
and the identification of PM, s
precursors. Additionally, the rule
required states to consider emissions
which may condense to form particulate
matter at ambient temperatures, known
as condensables, in permitting decisions
by January 1, 2011.

WDNR submitted revisions to its PSD
and NNSR programs that were intended
to address the 2008 PM, s NSR Rule in
October 2010. On October 29, 2012, EPA
finalized a narrow disapproval of
provisions of Wisconsin’s infrastructure
SIP submittal that were intended to
identify precursors to PM, s and identify
PM, s and PM,, condensables (see 77 FR
65478), because the submittal lacked
specific references to condensables for
PM: s and PM,, for applicability
determinations and permitting
emissions limits, consistent with the
2008 NSR Rule.

On May 12, 2011, and on March 5,
2012, WDNR submitted revisions to its
SIP to comply with the 2008 PM, s NSR
Rule. On July 25, 2013, EPA finalized
disapproval of Wisconsin’s submissions
because the submissions did not
explicitly define the precursors of PM, s,
nor did they contain the prescribed
language to ensure that condensables
are to be regulated within the PM, s and

PM,o emission limits in Wisconsin’s
PSD and NNSR programs. (see 78 FR
44881)

The infrastructure SIP requirements
contained in sections 110(a)(1) and (2)
of the CAA are designed to ensure that
the structural components of each
state’s air quality management program
are adequate to meet the state’s
responsibilities under the CAA. States
are required to submit infrastructure
SIPs to ensure that their SIPs provide for
implementation, maintenance, and
enforcement of the National Ambient
Air Quality Standards (NAAQS).

Under section 110(a)(2)(C), states are
required to include a program for the
regulation of construction of new or
modified stationary sources to meet new
NSR requirements under the PSD and
NNSR programs, and EPA evaluates, in
determining whether states have
satisfied these requirements, the
following: (i) Provisions that explicitly
identify oxides of nitrogen (NOx) as a
precursor to ozone in the PSD program;
(ii) identification of precursors to PM, s
and the identification of PM, s and PM;o
condensables in the PSD program; (iii)
PM, s increments in the PSD program;
and, (iv) greenhouse gas permitting and
the “Tailoring Rule.” This section also
requires states to demonstrate that their
existing SIPs meet current EPA
requirements with respect to the NSR
program. For example, states must adopt
definitions that are identical to, or more
stringent than, EPA’s definitions. Of the
structural PSD elements in the context
of infrastructure SIPs, today’s
rulemaking only addresses Wisconsin’s
satisfaction of provisions that explicitly
identify precursors to PM, s, and the
identification of PM, s and PM;o
condensables.

The final disapproval of the
submission to address the 2008 PM 5
NSR Rule and the final partial
disapproval of the infrastructure SIP
triggered the requirement under section
110(c) that EPA promulgate a Federal
Implementation Plan (FIP) no later than
two years from the effective dates of the
disapprovals, unless the state corrects
the deficiencies and the Administrator
approves the plan or plan revision
before the Administrator promulgates
such FIP.

II1. Wisconsin’s Submittal for Parallel
Processing

On March 12, 2014, WDNR submitted
a draft SIP revision request to EPA to
revise portions of its PSD and NNSR
programs to address deficiencies
identified in EPA’s previous partial
infrastructure SIP disapproval. On April
15, 2014, WDNR submitted a
supplement to its request with
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additional information to support its
submittal. Since the rules WDNR
submitted on March 12, 2014, are
consistent with the Federal PSD rules,
final approval of this SIP revision will
resolve the deficiencies previously
identified by EPA in its October 29,
2012, partial disapproval and July 25,
2013, disapproval. Wisconsin submitted
revisions to its rules NR 400, 405, and
408 of the Wisconsin Administrative
Code. The submittal requests that EPA
approve the following revised rules into
Wisconsin’s SIP: (1) NR 400.02(123m)
and (124); (2) NR 405.02(21)(b)5.a. and
b. and 6; (3) NR 405.02(25i)(a), (ag) and
(ar); (4) 405.02(27)(a)5m; and (5) NR
408.02(20)(e) 5.a and b. and 6. At this
time EPA is only proposing to take
action on the portions that pertain to the
identification of precursors to PM; s and
identification of PM, 5 and PM;¢
condensables. Specifically, today’s
proposed rulemaking is limited to the
following provisions: (1) NR
400.02(123m) and (124); (2) NR
405.02(251)(ag); (3) NR 405.02(25i)(ar)2.
and 3.; and, (4) 405.02(27)(a)5m. EPA
proposed approval of the remainder of
WDNR’s submission as it pertains to
NOx as a precursor to ozone and the
definition of major modification in a
May 2, 2014 proposed approval (79 FR
25063).

Because portions of this draft STP
revision are not yet state-effective,
Wisconsin requested that EPA “parallel
process” the SIP revision. Under this
procedure, the EPA Regional Office
works closely with the state while
developing new or revised regulations.
Generally, the state submits a copy of
the proposed regulation or other
revisions to EPA before concluding its
rulemaking process. EPA reviews this
proposed state action and prepares a
proposed rulemaking action. EPA
publishes this proposed rulemaking in
the Federal Register and solicits public
comment in approximately the same
timeframe during which the state
finalizes its rulemaking process.

After Wisconsin submits the formal
state-effective SIP revision request, EPA
will prepare a final rulemaking action
for the SIP revision. If changes are made
to the SIP revision after EPA’s proposed
rulemaking, such changes must be
acknowledged in EPA’s final
rulemaking action. If the changes are
significant, then EPA may be obliged to
repropose the action.

IV. What is EPA’s analysis of
Wisconsin’s proposed SIP revision?

EPA has evaluated WDNR'’s proposed
revision to the Wisconsin SIP in
accordance with the Federal
requirements governing state permitting

programs. The revisions described in
section III above are intended to update
the Wisconsin SIP to comply with the
current rules and address deficiencies
identified by EPA in the its previous SIP
disapprovals. As discussed below, EPA
is proposing to approve these revisions
because they meet Federal
requirements.

The 2008 PM, s NSR Rule finalized
several new requirements for SIPS to
address sources that emit direct PM s
and other pollutants that contribute to
secondary PM, s formation. One of these
requirements is for PSD permits to
address pollutants responsible for the
secondary formation of PM, s otherwise
known as precursors. In the 2008 PM 5
NSR Rule, EPA identified precursors to
PM, s for the PSD program to be sulfur
dioxide (SO,) and NOx (unless the state
demonstrates to the Administrator’s
satisfaction or EPA demonstrates that
NOx emissions in an area are not a
significant contributor to that area’s
ambient PM, s concentrations). The
2008 PM, s NSR Rule also specifies that
volatile organic compounds (VOCs) are
not considered to be precursors to PM, s
in the PSD program unless the state
demonstrates to the Administrator’s
satisfaction or EPA demonstrates that
emissions of VOCs in an area are
significant contributors to that area’s
ambient PM, s concentrations.

The explicit references to SO,, NOx,
and VOCs as they pertain to secondary
PM, s formation are codified at 40 CFR
51.166(b)(49)(i)(b) and 40 CFR
52.21(b)(50)(i)(b). As part of identifying
pollutants that are precursors to PMs s,
the 2008 PM, s NSR Rule also required
states to revise the definition of
“significant” as it relates to a net
emissions increase or the potential of a
source to emit pollutants. Specifically,
40 CFR 51.166(b)(23)(i) and 40 CFR
52.21(b)(23)(i) define “‘significant” for
PM_ s to mean the following emissions
rates: 10 tons per year (tpy) of direct
PMs, s; 40 tpy of SO»; and 40 tpy of NOx
(unless the state demonstrates to the
Administrator’s satisfaction or EPA
demonstrates that NOx emissions in an
area are not a significant contributor to
that area’s ambient PM, s
concentrations). WDNR has revised the
definition of “regulated NSR air
contaminant” for the PSD program in
405.02(25i)(ar)2. and 3., consistent with
EPA’s own PSD regulations. WDNR has
also revised its PSD significant emission
rates to include PM, s and its precursors
in NR 405.02(27)(a)5m, consistent with
EPA’s PSD regulations.

The 2008 PM, s NSR Rule did not
require states to immediately account
for gases that could condense to form
particulate matter, known as

condensables, in PM, s and PM;o
emission limits in PSD permits. Instead,
EPA determined that states had to
account for PMs s and PM,
condensables for applicability
determinations and in establishing
emissions limitations for PM; s and
PM;o in PSD permits beginning on or
after January 1, 2011. This requirement
is codified in 40 CFR 51.166(b)(49)(i)(a)
and 40 CFR 52.21(b)(50)(i)(a). WDNR'’s
revisions, specifically at NR
400.02(123m) and (124) and NR
405.02(251)(ag), are consistent with the
PSD requirements obligated by the 2008
PM, s NSR Rule as they relate to PM 5
and PM;, condensables.

The 2008 PM> s NSR Rule also
codified requirements for PM, s in the
NNSR program. When WDNR initially
submitted revisions to its SIP meant to
address the 2008 PM» s NSR Rule, the
Milwaukee-Racine area was designated
as nonattainment for the 2006 PM s 24-
hour NAAQS, and WDNR submitted
rules pertaining to NNSR in addition to
PSD. Thus, EPA’s disapproval of this
submission created an obligation for
WDNR to address the deficiencies
identified in both the PSD and NNSR
programs. On April 22, 2014, EPA
finalized approval of Wisconsin’s
request to redesignate the Milwaukee-
Racine PM, s area to attainment for the
2006 PM5 s 24-hour NAAQS. As a result
there are no areas designated as
nonattainment for PM; 5 located in
Wisconsin. Since there are no areas
designated as nonattainment for PM5 s
in Wisconsin, Wisconsin is no longer
obligated to submit a NNSR plan for
PM, 5 and there is no longer a FIP
obligation for nonattainment NSR.
Should an area be designated as
nonattainment for PM» 5, Wisconsin will
be required to revise its rules to include
a plan to address PM, s in NNSR.

Wisconsin’s requested revisions are
consistent with the applicable
requirements found in Federal
regulations; therefore EPA is proposing
to approve the requested revisions.

V. What action is EPA taking?

EPA is proposing to approve the
revisions to Wisconsin rules NR 400,
and NR 405 submitted by the State on
March 12, 2014, and April 15, 2014, for
approval into the SIP. The revisions
submitted, described in section III,
above, are consistent with Federal
regulations governing state permitting
programs. See section IV, above. EPA is
also soliciting comment on this
proposed approval. If EPA finalizes this
proposed approval of WDNR’s requested
revisions, the FIP clocks started by
EPA’s October 29, 2012, narrow
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disapproval and July 25, 2013,
disapproval will stop.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that

it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: June 17, 2014.
Susan Hedman,
Regional Administrator, Region 5.
[FR Doc. 2014-15284 Filed 6-27-14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R05-OAR-2012-0989; FRL-9912-88-
Region 5]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Indiana; Redesignation of
Lake and Porter Counties to
Attainment of the 2008 Eight-Hour
Ozone Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) proposes to disapprove a
December 5, 2012, request from the state
of Indiana to redesignate Lake and
Porter Counties to attainment of the
2008 eight-hour ozone National
Ambient Air Quality Standard (NAAQS
or standard) because Indiana has not
demonstrated that the Chicago-
Naperville, Illinois-Indiana-Wisconsin
(IL-IN-WI) ozone nonattainment area
(Chicago nonattainment area), which
includes Lake and Porter Counties, has
attained this NAAQS. EPA proposes to
take no action on Indiana’s ozone
maintenance plan and Motor Vehicle
Emission Budgets (MVEBs), submitted
with Indiana’s ozone redesignation
request, since approval of these State
Implementation Plan (SIP) components
is contingent on the attainment of the
ozone standard.
DATES: Comments must be received on
or before July 30, 2014.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-RO5—
OAR-2012-0989, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e Email: Mooney.John@epa.gov.

e Fax:(312) 692—-2551.

e Mail: John Mooney, Chief, Air
Programs Branch (AR-18J), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
linois 60604.

e Hand Delivery: John Mooney, Air
Programs Branch, (AR-18J), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, 18th Floor,
Chicago, Illinois 60604. Such deliveries
are only accepted during the Regional
Office’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2012—-
0989. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
and viruses. For additional instructions
on submitting comments, go to section
I of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
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Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the U.S. Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604. This facility is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding
Federal holidays. We recommend that
you telephone Edward Doty at (312)
886—6057 before visiting the Region 5
office.

FOR FURTHER INFORMATION CONTACT:
Edward Doty, Environmental Scientist,
Attainment Planning and Maintenance
Section, Air Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—6057,
or Doty.Edward@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” ““us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. What should I consider as I prepare my
comments for EPA?

II. What actions is EPA proposing?

III. What is the background for these actions?

IV. What are the criteria for redesignation to
attainment?

V. What is EPA’s analysis of the State’s
request?

VI. Statutory and Executive Order Reviews

I. What should I consider as I prepare
my comments for EPA?

When submitting comments,
remember to:

1. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

2. Follow directions—EPA may ask
you to respond to specific questions or
to organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

4. Describe any assumptions and
provide any technical information and/
or data you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period
deadline identified in the proposed rule.

II. What actions is EPA proposing?

EPA is proposing to disapprove
Indiana’s December 5, 2012, ozone
redesignation request for Lake and
Porter Counties for the 2008 eight-hour
ozone NAAQS because the Chicago
nonattainment area continues to violate
this standard based on the most recent
three years (2011-2013) of quality
assured, state-certified monitoring data
for this ozone nonattainment area.
Because this area continues to violate
the 2008 ozone NAAQS, we cannot
approve the ozone maintenance plan
and MVEBs included in Indiana’s
December 5, 2012, submittal. We are
proposing to take no action on the
maintenance plan and MVEBs at this
time.

III. What is the background for these
actions?

EPA has determined that ground-level
ozone (O3) is detrimental to human
health. On March 27, 2008 (73 FR
16436), EPA promulgated an eight-hour
ozone NAAQS of 0.075 parts per million
parts of air (0.075 ppm) (the 2008 eight-
hour ozone NAAQS or standard). This
standard is violated in an area when any
monitor in the area records eight-hour
ozone concentrations with a three-year
average of the annual fourth-highest
daily maximum eight-hour ozone
concentrations that equals or exceeds
0.076 ppm.

Ground-level ozone is generally not
emitted directly by sources. Rather,
emitted Oxides of Nitrogen (NOx) and
Volatile Organic Compounds (VOC)
react in the presence of sunlight,
particularly under warm conditions, to
form ground-level ozone, as a secondary
pollutant, along with other secondary
compounds. NOx and VOC are “ozone
precursors.” Reduction of peak ground-
level ozone concentrations is achieved
through controlling VOC and NOx
emissions.

Section 107 of the Clean Air Act
(CAA) required EPA to designate as
nonattainment any area that violated the
2008 eight-hour ozone standard. EPA
promulgated designations and
classifications for this standard for most
areas on May 21, 2012 (77 FR 30088).
However, in that rulemaking (77 FR
30091), EPA noted that the designation
of the Chicago area was being delayed,
pending review of 2011 ozone data
certified by the state of Illinois in a
December 7, 2011, letter. On June 11,
2012 (77 FR 34221), EPA promulgated
the designation of the Chicago area as
nonattainment for the 2008 eight-hour

ozone standard with a classification of
marginal nonattainment based on the
review of 2009—-2011 ozone data from
Illinois and 2008-2010 data from
Indiana and Wisconsin.! This review
showed a violation of the standard at
the Zion, Illinois monitoring site. The
Chicago nonattainment area includes
Cook, DuPage, Kane, Lake, McHenry
and Will Counties, Aux Sable and Goose
Lake Townships in Grundy County, and
Oswego Township in Kendall County in
Illinois, Lake and Porter Counties in
Indiana, and the area east of and
including the corridor of Interstate 94 in
Kenosha County, Wisconsin.

IV. What are the criteria for
redesignation to attainment?

The CAA provides the basic
requirements for redesignating a
nonattainment area to attainment.
Specifically, section 107(d)(3)(E) of the
CAA authorizes redesignation provided
that: (1) The Administrator determines
that the area has attained the applicable
NAAQS based on current air quality
data; (2) the Administrator has fully
approved an applicable state
implementation plan for the area under
section 110(k) of the CAA; (3) the
Administrator determines that the
improvement in air quality is due to
permanent and enforceable emission
reductions resulting from
implementation of the applicable SIP,
Federal air pollution control
regulations, and other permanent and
enforceable emission reductions; (4) the
Administrator has fully approved a
maintenance plan for the area meeting
the requirements of section 175A of the
CAA; and, (5) the state has met all
requirements applicable to the area
under section 110 and part D of the
CAA.

EPA provided guidance on
redesignations in the General Preamble
for the Implementation of Title I of the
CAA Amendments of 1990 on April 16,
1992 (57 FR 13498), and supplemented
this guidance on April 28, 1992 (57 FR
18070).

Two significant policy documents
affecting the review of ozone
redesignation requests are the following:
(1) “Procedures for Processing Requests
to Redesignate Areas to Attainment,”

1The states of Indiana and Wisconsin failed to
certify 2011 ozone data by a February 29, 2012,
deadline imposed by the EPA in December 9, 2011,
letters to state governors notifying the states of
EPA’s preliminary responses to state-recommended
area designations for the 2008 eight-hour ozone
standard. The letters to the governors of Illinois,
Indiana, and Wisconsin informed these states of
EPA’s intention to designate the Chicago area as
nonattainment based on the monitored 2009-2011
ozone standard violation at the Zion, Illinois
monitoring site.
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Memorandum from John Calcagni,
Director, Air Quality Management
Division, September 4, 1992 (the
September 4, 1992 Calcagni
memorandum); and, (2) “Reasonable
Further Progress, Attainment
Demonstration, and Related
Requirements for Ozone Nonattainment
Areas Meeting the Ozone National
Ambient Air Quality Standard,”
Memorandum from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, May 10, 1995 (the May
10, 1995 Clean Data Policy
memorandum). Additional guidance on
processing redesignation requests is
included in the following documents:

¢ “Maintenance Plans for
Redesignation of Ozone and Carbon
Monoxide Nonattainment Areas,”
Memorandum from G.T. Helms, Chief
Ozone/Carbon Monoxide Programs
Branch, April 30, 1992;

¢ “Contingency Measures for Ozone
and Carbon Monoxide (CO)
Redesignations,” Memorandum from
G.T. Helms, Chief, Ozone/Carbon
Monoxide Programs Branch, June 1,
1992;

e “State Implementation Plan (SIP)
Actions Submitted in Response to Clean
Air Act (Act) Deadlines,” Memorandum
from John Calcagni, Director, Air
Quality Management Division, October
28, 1992;

e “Technical Support Documents
(TSDs) for Redesignation of Ozone and
Carbon Monoxide (CO) Nonattainment
Areas,” Memorandum from G.T. Helms,
Chief, Ozone/Carbon Monoxide
Programs Branch, August 17, 1993;

e “State Implementation Plan (SIP)
Requirements for Areas Submitting
Requests for Redesignation to
Attainment of the Ozone and Carbon
Monoxide (CO) National Ambient Air
Quality Standards (NAAQS) On or After
November 15, 1992,” Memorandum

from Michael H. Shapiro, Acting
Assistant Administrator for Air and
Radiation, September 17, 1993;

e “Use of Actual Emissions in
Maintenance Demonstrations for Ozone
and CO Nonattainment Areas,”
Memorandum from D. Kent Berry,
Acting Director, Air Quality
Management Division, November 30,
1993; and

e “Part D New Source Review (Part D
NSR) Requirements for Areas
Requesting Redesignation to
Attainment,” Memorandum from Mary
D. Nichols, Assistant Administrator for
Air and Radiation, October 14, 1994.

V. What is EPA’s analysis of the State’s
request?

EPA is proposing to disapprove
Indiana’s ozone redesignation request
for Lake and Porter Counties with a
determination that the Chicago
nonattainment area continues to violate
the 2008 eight-hour ozone standard
based on quality assured, state-certified
ozone data for 2010-2013. Indiana’s
ozone redesignation request fails to
meet the critical air quality requirement
of section 107(d)(3)(E)(1) of the CAA.
The basis for EPA’s proposed
disapproval of the redesignation request
is discussed in more detail as follows.

A. Has the Chicago area attained the
2008 eight-hour ozone NAAQS?

An area may be considered to attain
the 2008 eight-hour ozone NAAQS if
there are no violations of the NAAQS,
as determined in accordance with 40
CFR 50.10 and appendix P, based on the
most recent three consecutive years of
complete, quality-assured air quality
monitoring data at all ozone monitoring
sites in the area. To attain this standard,
the average of the annual fourth-high
daily maximum eight-hour averaged
ozone concentrations measured and

recorded at each monitoring site in the
area over the most recent three-year
period (the monitoring site’s ozone
design value) must not exceed 0.075
ppm. The data must be collected and
quality-assured in accordance with 40
CFR part 58, and must be recorded in
EPA’s Air Quality System (AQS). The
ozone monitoring data considered here
meet these certification criteria. All
ozone monitoring data considered here
have been certified by the states of
Illinois, Indiana, and Wisconsin.

As part of the December 5, 2012,
ozone redesignation request, the Indiana
Department of Environmental
Management (IDEM) summarized the
annual fourth-high daily maximum
eight-hour ozone concentrations and
three-year eight-hour ozone design
values for the period of 2006-2011 for
all ozone monitoring sites in the
Chicago nonattainment area.

Since the December 5, 2012, submittal
of Indiana’s ozone redesignation
request, 2012 and 2013 ozone data have
been quality-assured and certified by
the states of Illinois, Indiana, and
Wisconsin and entered into AQS. These
data, along with the ozone data
summarized in Indiana’s ozone
redesignation request, must be
considered in the review of Indiana’s
ozone redesignation request.

Table 1 summarizes the monitoring
site-specific annual fourth-high daily
maximum eight-hour ozone
concentrations for all monitoring sites
in the Chicago-Naperville, IL-IN-WT area
for the period of 2006—2013. Note that
the 2012 and 2013 ozone data were
obtained from EPA’s AQS, whereas the
2006—2011 ozone data were
documented in Indiana’s ozone
redesignation request and are confirmed
by ozone monitoring data contained in
AQS.

TABLE 1—ANNUAL FOURTH-HIGH DAILY MAXIMUM EIGHT-HOUR OZONE CONCENTRATIONS FOR MONITORING SITES IN THE
CHICAGO-NAPERVILLE, ILLINOIS-INDIANA-WISCONSIN OZONE NONATTAINMENT AREA

[ppm]
Site/site No. County 2006 2007 2008 2009 2010 2011 2012 2013

Indiana:

Gary 180890022 .........cccoveerieiieeiieeniee e 0.073 0.085 0.062 0.058 0.064 0.066 0.078 0.064

Hammond 180892008 .. 0.075 0.077 0.068 0.065 0.069 0.072 0.077 0.063

Whiting 180890030 ............. 0.081 0.088 0.062 0.062 0.069 0.069 0.081 0.062

Ogden Dunes 181270024 ... 0.070 0.084 0.069 0.067 0.067 0.068 0.081 0.069

Valparaiso 181270026 ........cccccceeeeiveeeriiieannne 0.071 0.080 0.061 0.064 0.061 0.063 0.067 0.063
lllinois:

Alsip 1703100071 ....oeveiiieeeceie e e 0.078 0.085 0.066 0.069 0.073 0.071 0.079 0.064

Chicago—Southwest Filtration 0.075 0.082 0.067 0.065 0.074 0.079 0.091 0.071

170310032.

Chicago—Ellis Avenue 170310064 ................. 0.070 0.079 0.063 0.060 0.071 0.074 0.081 0.058

Chicago—Ohio Street 170310072 .................. 0.065 0.075 0.063 0.062 0.071 0.074 0.090 NA

Chicago—Lawndale 170310076 .......... 0.075 0.080 0.066 0.067 0.068 0.073 0.081 0.062

Chicago—Hurlbut Street 170311003 ... 0.077 0.079 0.064 0.064 0.070 0.067 0.079 0.066

Lemont 1703116071 .....cccvvevciieeeee e 0.070 0.085 0.071 0.067 0.073 0.069 0.081 0.064
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TABLE 1—ANNUAL FOURTH-HIGH DAILY MAXIMUM EIGHT-HOUR OZONE CONCENTRATIONS FOR MONITORING SITES IN THE
CHICAGO-NAPERVILLE, ILLINOIS-INDIANA-WISCONSIN OZONE NONATTAINMENT AREA—Continued

[Ppm]
Site/site No. County 2006 2007 2008 2009 2010 2011 2012 2013
Cicero 170314002 .......ccocveeeeiieeeeiee e 0.060 0.068 0.060 0.067 0.068 0.072 0.083 0.063
Des Plaines 170314007 ......ccccceecveeeeceeeesienenns 0.065 0.078 0.057 0.057 0.064 0.065 0.073 0.067
Northbrook 170314201 .......cooeeiiiiiiiieeeeeeees 0.068 0.076 0.065 0.069 0.072 0.076 0.087 0.069
Evanston 170317002 .........ccccceevceeeviceeeesienenns 0.072 0.080 0.058 0.064 0.067 0.078 0.093 0.069
Lisle 1704360071 .......ccooviiiieeeee e 0.062 0.072 0.057 0.059 0,064 0.068 0.093 0.063
EIgin 170890005 ........ccoovveiuiirieeiienieenee e 0.062 0.075 0.061 0.068 0.069 0.070 0.075 0.064
Zion 170971007 ..o 0.068 0.080 0.069 0.075 0.078 0.076 0.093 0.072
Cary 171110001 ............ 0.057 0.074 0.065 0.066 0.065 0.071 0.077 0.065
Braidwood 171971011 Will .............. 0.068 0.071 0.060 0.063 0.065 0.061 0.071 0.061
Wisconsin:
Chiwaukee Prairie 550590019 ..........cccceuuee. Kenosha ...... 0.079 0.085 0.072 0.071 0.081 0.081 0.092 0.075

Table 2 gives the three-year averages
of the annual fourth-high daily

maximum eight-hour ozone
concentrations for each monitoring site,

the monitoring sites’ ozone design
values.

TABLE 2—THREE-YEAR AVERAGES OF THE ANNUAL FOURTH-HIGH DAILY MAXIMUM EIGHT-HOUR OZONE CONCENTRA-
TIONS FOR MONITORING SITES IN THE CHICAGO-NAPERVILLE, ILLINOIS-INDIANA-WISCONSIN OZONE NONATTAINMENT

AREA
[pPpm]
Site/site No. 2006—2008 | 2007-2009 | 2008—2010 | 2009-2011 2010-2012 | 2011-2013
Indiana:
Gary 180890022 .........cccoeveeiiieiieiie e e 0.073 0.068 0.061 0.062 0.069 0.069
Hammond 180892008 ..........cccceeevueeeeireeerireeeeeeee s 0.073 0.070 0.067 0.068 0.073 0.070
Whiting 180890030 .......ccceruirueeriiriierienieenie e 0.077 0.070 0.064 0.064 0.073 0.070
Ogden Dunes 181270024 ... 0.074 0.073 0.067 0.067 0.072 0.072
Valparaiso 181270026 ........ccccceevuereieenieeiieiieesieeeens 0.070 0.068 0.062 0.062 0.064 0.064
lllinois:
Alsip 170310007 ...oiiiiiiiieie e 0.076 0.073 0.069 0.071 0.074 0.071
Chicago—Southwest Filtration Plant 170310032 ..... 0.074 0.071 0.068 0.068 0.081 0.080
Chicago—Ellis Avenue 170310064 0.071 0.067 0.064 0.068 0.075 0.071
Chicago—Ohio Street 170310072 0.067 0.066 0.065 0.069 0.078 NA
Chicago—Lawndale 170310076 ..........ccceveriverereenne 0.073 0.071 0.067 0.069 0.074 0.072
Chicago—Hurlbut Street 170311003 0.073 0.069 0.066 0.067 0.072 0.070
Lemont 170311601 ........cceeeeuveennnen. 0.075 0.074 0.070 0.069 0.074 0.071
Cicero 170314002 .......coevvieeeeiieeeeiee e 0.063 0.065 0.065 0.069 0.074 0.072
Des Plaines 170314007 ......ccooveeeiieeeecieeeeciee e 0.066 0.064 0.059 0.062 0.067 0.068
Northbrook 170314201 0.069 0.070 0.068 0.072 0.078 0.077
Evanston 170317002 ........ 0.070 0.067 0.063 0.069 0.079 0.080
Lisle 1704360071 .....ccooveiiiieeeeee e 0.063 0.062 0.060 0.063 0.069 0.068
Elgin 170890005 ........coeeiuiriiiiinieeienieeeeie e 0.066 0.068 0.066 0.069 0.071 0.069
Zion 170971007 0.072 0.075 0.074 0.076 0.082 0.080
Cary 171110001 0.065 0.068 0.065 0.067 0.071 0.071
Braidwood 171971011 ....ccooiiiicee e 0.066 0.064 0.063 0.063 0.066 0.064
Wisconsin:
Chiwaukee Prairie 550590019 ........ccccccvveevvveenennn. 0.078 0.076 0.074 0.077 0.085 0.082

As can be seen from table 2, the 2008
eight-hour ozone standard is currently
violated at the following sites in the
Chicago area: (1) Chicago-Southwest
Filtration Plant; (2) Northbrook; (3)
Evanston; (4) Zion; and (5) Chiwaukee
Prairie. In addition, the most recent
three-years of quality assured, state
certified ozone data (2010-2012)
available for the Chicago-Ohio Street
monitoring site show a violation of the
2008 ozone standard (the 2013 ozone
data for this monitoring site are
incomplete and not available to assess
the attainment of the ozone standard).

This shows that the Chicago
nonattainment area has not attained the
2008 eight-hour ozone standard.

IDEM based the state’s ozone
redesignation request on the lack of
ozone standard violations in Lake and
Porter Counties. IDEM, however, has
failed to demonstrate that the 2008
eight-hour ozone standard has been
attained throughout the Chicago
nonattainment area. The quality-assured
and state certified ozone data for 2011—
2013 show a violation of the 2008 eight-
hour ozone standard in the Chicago
nonattainment area. Preliminary 2014

ozone data also indicate that multiple
monitors in the Chicago nonattainment
area continue to violate the 2008 ozone
standard for the period of 2012—-2014.
Therefore, Indiana’s ozone
redesignation request fails to meet the
first, and most important, criterion for
the approval of ozone redesignation
requests: attainment of the 2008 eight-
hour ozone standard throughout the
entire nonattainment area.
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B. Has Indiana submitted an approvable
ozone maintenance plan and
approvable motor vehicle emission
budget?

To be approvable, an ozone
maintenance plan, in part, must
demonstrate that the ozone standard
will be maintained in the ozone
nonattainment area for at least 10 years
after EPA approves the state’s ozone
redesignation request. A critical
component of ozone maintenance plans
is an ozone attainment emissions
inventory documenting the VOC and
NOx emissions inventory for the period
in which the area has attained the ozone
standard. The ozone maintenance
demonstration usually involves the
demonstration that future (during the 10
years after redesignation) VOC and NOx
emissions will be at or below the
attainment emissions. Indiana’s ozone
redesignation request contains such an
ozone maintenance demonstration.

Since the Chicago ozone
nonattainment area continues to violate
the 2008 eight-hour ozone standard, we
cannot conclude that Indiana has
developed an acceptable attainment
year emissions inventory. This means
that the ozone maintenance
demonstration portion of the ozone
maintenance plan is unacceptable.

Since the estimation of the VOC and
NOx MVEBs depends on the
determination of mobile source
emissions that, along with other
emissions in the nonattainment area,
provide for attainment of the ozone
standard, and since the Chicago
nonattainment area continues to violate
the 2008 eight-hour ozone standard, we
conclude that Indiana’s estimates of the
VOC and NOx MVEBs are also not
acceptable.

We are not proposing action on
Indiana’s ozone maintenance
demonstration and plan and MVEBs at
this time. However, we note that, if we
were to propose actions on these ozone
redesignation request elements, we
would find it necessary to propose
disapproval.

VI. Statutory and Executive Order
Reviews

Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action”
and, therefore, is not subject to review
by the Office of Management and
Budget.

Paperwork Reduction Act

This rule does not impose an
information collection burden under the

provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Regulatory Flexibility Act

This action merely disapproves state
law as not meeting Federal requirements
and imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Unfunded Mandates Reform Act

Because this rule disapproves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandate
Reform Act of 1995 (Pub. L. 104—4).

Executive Order 13132: Federalism

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
disapproves a state rule, and does not
alter the relationship or the distribution
of power and responsibilities
established in the CAA.

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(59 FR 22951, November 9, 2000).

Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This rule also is not subject to
Executive Order 13045 ‘“‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it disapproves
a state rule.

Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, Or Use

Because it is not a “significant
regulatory action under Executive Order
12866 or a ‘“‘significant energy action,”
this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001).

National Technology Transfer
Advancement Act

In reviewing state submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a state submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a state
submission, to use VCS in place of a
state submission that otherwise satisfies
the provisions of the CAA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Volatile organic compounds.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: June 18, 2014.
Susan Hedman,
Regional Administrator, Region 5.
[FR Doc. 2014—-15287 Filed 6—-27—-14; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-1989-0007; FRL—9912-
80—-Region 5]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Partial
Deletion of the Naval Industrial
Reserve Ordnance Plant (NIROP)
Superfund Site

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Proposed rule; notice of intent.

SUMMARY: EPA Region 5 is issuing a
Notice of Intent to Delete Operable Unit
2 (0OU2) of the Naval Industrial Reserve
Ordnance Plant (NIROP) Superfund Site
(Site), located in Fridley, Minnesota,
from the National Priorities List (NPL)
and requests public comments on this
proposed action. The NPL, promulgated
pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). EPA with the
concurrence of the State of Minnesota,
through the Minnesota Pollution
Control Agency (MPCA), has
determined that all appropriate
response actions under CERCLA at the
OU, identified herein, other than
operation, maintenance, and five-year
reviews, have been completed.
However, this partial deletion does not
preclude future actions under
Superfund.

EPA divided the NIROP Site into
three portions, known as OUs, for ease
of addressing its contaminant issues.
This partial deletion pertains to the OU2
portion of NIROP, which includes all
the unsaturated soils within the legal
boundaries of the NIROP Superfund Site
exclusive of unsaturated soils
underlying the former Plating Shop
Area (see Site Map in the SEMS ID
446572 document listed in the Deletion
Docket for OU2). The following areas
will remain on the NPL and are not
being considered for deletion as part of
this action: OU1 and OU3. OU1
includes the contaminated groundwater
within and originating from the NIROP
Superfund Site. OU3 includes all the
unsaturated soils underlying the former
Plating Shop Area.

DATES: Comments must be received by
July 30, 2014.

ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-1989-0007, by one of the
following methods:

e hitp://www.regulations.gov: Follow
online instructions for submitting
comments.

e Email: Sheila Desai, Remedial
Project Manager, at desai.sheila@
epa.gov or Theresa Jones, Community
Involvement Coordinator, at
jones.theresa@epa.gov.

e Fax:Gladys Beard at (312) 697—
2077.

e Mail: Sheila Desai, Remedial Project
Manager, U.S. Environmental Protection
Agency (SR-6]), 77 West Jackson
Boulevard, Chicago, IL 60604, (312)
353—-4150 or Teresa Jones, Community

Involvement Coordinator, U.S.
Environmental Protection Agency (SI-
7]), 77 West Jackson Boulevard,
Chicago, IL 60604, (312) 886—0725 or
toll free at 1—(800) 621—8431.

e Hand delivery: Teresa Jones,
Community Involvement Coordinator,
U.S. Environmental Protection Agency
(S1-7]), 77 West Jackson Boulevard,
Chicago, IL 60604. Such deliveries are
only accepted during the docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
normal business hours are Monday
through Friday, 8:30 a.m. to 4:30 p.m.
CST, excluding federal holidays.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-1989—
0007. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an ‘“‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in the
hard copy. Publicly available docket
materials are available either

electronically at http://
www.regulations.gov or in hard copy at:

e U.S. Environmental Protection
Agency Region 5, 77 West Jackson
Boulevard, Chicago, IL 60604, Phone:
(312) 353-1063, Hours: Monday through
Friday, 8:30 a.m. to 4:30 p.m. CST,
excluding federal holidays.

e The Navy has set up an online
repository for the NIROP Superfund Site
at the link below. Please click on the
Administrative Record File link to see
all the documents. http://go.usa.gov/
DyNY

e The Minnesota Pollution Control
Agency also has an information
repository for the NIROP Superfund Site
at their offices: 520 Lafayette Road, St.
Paul, MN 55155. Call 651-296-6300 or
toll-free at 800-657—3864 to schedule an
appointment.

FOR FURTHER INFORMATION CONTACT:
Sheila Desai, Remedial Project Manager,
Environmental Protection Agency (SR—
6]), 77 West Jackson Boulevard,
Chicago, IL 60604, (312) 353—4150,
desai.sheila@epa.gov.

SUPPLEMENTARY INFORMATION: In the
“Rules and Regulations” section of
today’s Federal Register, we are
publishing a direct final Notice of
Partial Deletion for OU2 of the NIROP
Superfund Site without prior Notice of
Intent for Partial Deletion because EPA
views this as a noncontroversial
revision and anticipates no adverse
comment. We have explained our
reasons for this deletion in the preamble
to the direct final Notice of Partial
Deletion, and those reasons are
incorporated herein. If we receive no
adverse comment(s) on this partial
deletion action, we will not take further
action on this Notice of Intent for Partial
Deletion. If we receive adverse
comment(s), we will withdraw the
direct final Notice of Partial Deletion,
and it will not take effect. We will, as
appropriate, address all public
comments in a subsequent final Notice
of Partial Deletion based on this Notice
of Intent for Partial Deletion. We will
not institute a second comment period
on this Notice of Intent for Partial
Deletion. Any parties interested in
commenting must do so at this time.

For additional information, see the
direct final Notice of Partial Deletion
which is located in the “Rules and
Regulations” section of this Federal
Register.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
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mailto:desai.sheila@epa.gov
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requirements, Superfund, Water
pollution control, Water supply.
Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.
Dated: June 10, 2014.
Susan Hedman,
Regional Administrator, Region 5.
[FR Doc. 2014—15256 Filed 6-27—14; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R5-ES—2011-0024;
4500030113]

RIN 1018—-AY98

Endangered and Threatened Wildlife
and Plants; 6-Month Extension of Final
Determination on the Proposed
Endangered Status for the Northern
Long-Eared Bat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of the
comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
6-month extension of the final
determination of whether to list the
northern long-eared bat (Myotis
septentrionalis) as endangered. We also
reopen the comment period on the
proposed rule to list the species. We are
taking this action based on substantial
disagreement regarding the sufficiency
or accuracy of the available data
relevant to our determination regarding
the proposed listing, making it
necessary to solicit additional
information by reopening the comment
period for 60 days. Comments
previously submitted need not be
resubmitted as they are already
incorporated into the public record and

will be fully considered in the final rule.

We will publish a listing determination
on or before April 2, 2015.

DATES: The comment period end date is
August 29, 2014. If you comment using
the Federal eRulemaking Portal (see
ADDRESSES), you must submit your
comments by 11:59 p.m. Eastern Time
on the closing date.

ADDRESSES: You may submit comments
by one of the following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter Docket No. FWS—-R5-ES-2011—

0024, which is the docket number for
this rulemaking. Then, in the Search
panel on the left side of the screen,
under the Document Type heading,
click on the Proposed Rules link to
locate this document. You may submit
a comment by clicking on “Comment
Now!” If your comments will fit in the
provided comment box, please use this
feature of http://www.regulations.gov, as
it is most compatible with our comment
review procedures. If you attach your
comments as a separate document, our
preferred file format is Microsoft Word.
If you attach multiple comments (such
as form letters), our preferred format is
a spreadsheet in Microsoft Excel.

(2) By hard copy: Submit by U.S. mail
to: Public Comments Processing, Attn:
FWS-R5-ES—-2011-0024; Division of
Policy and Directives Management; U.S.
Fish and Wildlife Service; 4401 N.
Fairfax Drive, MS 2042—PDM;
Arlington, VA 22203.

We request that you send comments
only by the methods described above.
We will post all information received on
http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Information Requested section,
below, for more details).

FOR FURTHER INFORMATION CONTACT: Lisa
Mandell, Deputy Field Supervisor, U.S.
Fish and Wildlife Service, Twin Cities
Ecological Services Office, 4101
American Blvd. East, Bloomington, MN
55425; telephone (612) 725-3548, ext.
2201; or facsimile (612) 725-3609. If
you use a telecommunications device
for the deaf (TDD), please call the
Federal Information Relay Service
(FIRS) at 800-877-8339.

SUPPLEMENTARY INFORMATION:
Background

On October 2, 2013, we published a
proposed rule to list the northern long-
eared bat as an endangered species (78
FR 61046) under the Endangered
Species Act of 1973, as amended (Act;
16 U.S.C. 1531 et seq.). That proposal
had a 60-day comment period, ending
December 2, 2013. On December 2,
2013, we extended the proposal’s
comment period for an additional 30
days, ending January 2, 2014 (78 FR
72058). For a description of previous
Federal actions concerning the northern
long-eared bat, please refer to the
October 2, 2013, proposed listing rule.
We also solicited and received
independent scientific review of the
information contained in the proposed
rule from peer reviewers with expertise
in the northern long-eared bat or similar
species biology, in accordance with our

July 1, 1994, peer review policy (59 FR
34270).

Section 4(b)(6) of the Act and its
implementing regulations at 50 CFR
424.17(a) require that we take one of
three actions within 1 year of a
proposed listing and concurrent
proposed designation of critical habitat:
(1) Finalize the proposed rule; (2)
withdraw the proposed rule; or (3)
extend the final determination by not
more than 6 months, if there is
substantial disagreement regarding the
sufficiency or accuracy of the available
data relevant to the determination.

Since the publication of the October
2, 2013, proposed listing rule, there has
been substantial disagreement regarding
the best available science as it relates to
the northern long-eared bat’s current
and predicted population trends and
threats. Differing interpretations of the
accuracy and sufficiency of the existing
information on white-nose syndrome,
which has been identified as the
primary threat to the species, have led
to disagreement regarding the current
status of the species. In particular, some
commenters raised questions regarding
the certainty of scientific information
used in the proposed listing rule. For
example, some raised questions about:
The probability and likely rate of white-
nose syndrome spreading to currently
unaffected areas; how or whether the
disease will impact the northern long-
eared bat in currently unaffected or
recently affected areas within its range;
or how existing scientific models
predict such factors. Some commenters
stated that some portions of the species’
range where white-nose syndrome has
been present in hibernacula for several
years have yet to see declines in the
species’ numbers similar to what was
observed in the Northeast.

There is substantial scientific
uncertainty and disagreement about the
Service’s analysis or interpretation of
the data, specifically in how and to
what extent white-nose syndrome will
spread and affect the northern-long
eared bat across its range, which has a
bearing on our listing determination. As
a result of these comments, we find that
there is substantial disagreement
regarding the sufficiency or accuracy of
the available data relevant to our listing
determination. Therefore, in
consideration of these disagreements,
we have determined that a 6-month
extension of the final determination for
this rulemaking is necessary, and we are
hereby extending the final
determination for 6 months in order to
solicit and consider information that
will help to clarify these issues and to
fully analyze information regarding
available data that are relevant to our
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final listing determination. With this 6-
month extension, we will make a final

determination on the proposed rule no

later than April 2, 2015.

Information Requested

We will accept written comments and
information during this reopened
comment period on our proposed listing
for the northern long-eared bat that was
published in the Federal Register on
October 2, 2013 (78 FR 61046). We will
consider information and
recommendations from all interested
parties. We intend that any final action
resulting from the proposal be as
accurate as possible and based on the
best available scientific and commercial
data.

In consideration of the scientific
disagreements about the data used to
support the proposed rulemaking, we
are particularly interested in new
information and comment regarding:

(1) Whether we have appropriately
interpreted the scientific studies cited in
the proposed rule, and whether there is
additional scientific information not
considered in the proposal.

(2) Northern long-eared bat
population trends in each State or
rangewide.

(3) Information pertaining to white-
nose syndrome, specifically:

(a) The predicted probability that
white-nose syndrome will spread to
currently unaffected areas;

(b) The predicted rate of white-nose
syndrome spreading to currently
unaffected areas;

(c) The magnitude of impacts
specifically to the northern long-eared
bat from white-nose syndrome, both in
affected and currently unaffected areas;
and

(d) The timeframe of response to
white-nose syndrome in recently
affected or currently unaffected areas.

(4) Conservation efforts for the
northern long-eared bat that are planned
or currently being implemented that
were not already stated in comments
submitted during the previous comment
period.

If you previously submitted
comments or information on the
proposed rule, please do not resubmit
them. We have incorporated previously
submitted comments into the public
record, and we will fully consider them
in the preparation of our final
determination. Our final determination
concerning the proposed listing will
take into consideration all written
comments and any additional
information we receive.

You may submit your comments and
materials concerning the proposed rule
by one of the methods listed in the

ADDRESSES section above. We request
that you send comments only by the
methods described in the ADDRESSES
section.

If you submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing the proposed rule,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Twin Cities Ecological Services
Office (see FOR FURTHER INFORMATION
CONTACT). You may obtain copies of the
proposed rule on the Internet at http://
www.regulations.gov at Docket No.
FWS-R5-ES-2011-0024. Copies of the
proposed rule are also available at
http://www.fws.gov/midwest/
Endangered/mammals/nlba/index.html.

Authority
The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).
Dated: June 19, 2014.
Stephen Guertin,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 2014-15213 Filed 6-27-14; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 253
[Docket No. 140401299-4443-01]
RIN 0648-BE15

Fisheries Financing Program;
Construction of New Replacement
Fishing Vessels

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Advance notice of proposed
rulemaking; request for comments.

SUMMARY: NMFS issues this advance
notice of proposed rulemaking (ANPR)

to provide background information and
request public comment on potential
amendments to the regulations
governing the Fisheries Financing
Program (FFP) that address several
specific issues currently affecting fishers
and fishing companies, and to identify
specific measures that might address
these issues. NMFS is requesting public
comment regarding the potential
implementation of changes to the
current prohibitions against using the
FFP to finance the cost of new vessel
construction and a vessel refurbishing
project that materially increases an
existing vessel’s harvesting capacity.
DATES: Written comments regarding the
issues in this ANPR must be received on
or before July 30, 2014.

ADDRESSES: You may submit comments,
identified by NOAA-NMFS-2014-0062,
by any one of the following methods:

e Electronic submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal: Go to
www.regulations.gov#!docketDetail;D=
NOAA-NMFS-2014-0062, click the
“Comment Now!” icon, complete the
required fields, and enter or attach your
comments.

e Mail: Submit written comments to
NMFS MB5, 1315 East-West Highway,
Silver Spring, MD 20910.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (for example, name,
address, etc.) voluntarily submitted by
the commenter may be publicly
accessible. Do not submit confidential
business information or otherwise
sensitive or protected information.

NMFS will accept anonymous
comments (enter “N/A” in the required
fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, or Adobe PDF file formats
only. Related documents, including the
FFP regulations, are available upon
request at the mailing address noted
above or on the Financial Services
Division’s Web page at: http://
www.nmfs.noaa.gov/MB/financial
services/.

FOR FURTHER INFORMATION CONTACT: Paul
Marx or Earl Bennett at 301-427—-8724.
SUPPLEMENTARY INFORMATION: The FFP
was originally created as the Fishing
Vessel Mortgage and Loan Insurance
program in 1971. It was renamed the
Fishing Vessel Obligation Guarantee in
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1973. In 1998 it became the FFP. While
originally created as a Federal
Guarantee program that guaranteed
loans made by the private sector, the
program ultimately became a direct
lending program. The FFP does not
require appropriated funds because it
has a negative subsidy under the
Federal Credit Reform Act (FCRA) of
1991. It operates on the basis of credit
authority, provided by the Congress in
annual appropriations, which
authorizes the program to borrow from
the U.S. Treasury. Unused lending
authority cannot be obligated after the
end of each fiscal year, so the lending
authority must be authorized each year.
The FFP regulations do not allow
financing the cost of new vessel
construction or a vessel refurbishing
project that materially increases an
existing vessel’s harvesting capacity.
Additionally, for several years, prior to
FY14 (see comments below),
appropriations language has prohibited
the use of FFP loan authority for any
project that increases the capacity in
any U.S. fisheries.

I. Background

The FFP is a direct government loan
program that receives annual loan
authority from Congress to provide long-
term loans to the aquaculture,
mariculture, and commercial fisheries
industries. These loans involve a wide
variety of fisheries activities, including
fishing, fish processing, purchases of
fishing quota, and aquaculture facilities.
Borrowers may be single proprietors,
private corporations and limited
partnerships, or public corporations.
The program can finance up to 80
percent of the cost of an eligible project.

General Program Requirements

In order to be eligible for this
program:

1. Borrower must be a U.S. citizen, or
an entity who is a citizen for the
purpose of documenting a vessel in the
coastwise trade under 46 U.S.C. 50501,

2. Borrower must have a good credit
and earnings record, net worth, and
liquidity in support of the project,

3. Lending must be fully secured with
borrower’s assets, which may include
personal guarantees and additional
collateral not directly associated with
the project,

4. Borrower must generally have the
ability, experience, resources, character,
reputation, and other qualifications
necessary for successfully operating,
utilizing, or carrying out the project.

Loan Terms

The FFP makes long term, fixed rate
loans with interest rates of two percent

over the U.S. Department of the
Treasury’s cost of funds. Loan
maturities may be up to 25 years, but
may not exceed the economic useful life
of a project. Loans have no prepayment
penalties. All loans are secured by a
promissory note, capital assets, and
security agreement.

Applicants must pay a fee of 0.5% of
the amount applied for with the
application for a new loan. Half of this
is the filing fee, which is nonrefundable.

Need for Action

The FFP has operated under
regulations stating that loans will not be
made for the cost of new vessel
construction or vessel refurbishing that
materially increases an existing vessel’s
harvesting capacity. Vessel owners have
indicated that a significant portion of
the existing fleet of U.S. fishing vessels
consists of older vessels which are not
optimal in terms of safety, efficiency,
and environmental and fuel-efficient
operation. The country needs to
maintain the economic benefits of
having a commercial fishing industry.
This industry is a large employer,
produces significant exports, and feeds
people. The economic benefits trickle
down to many segments of the national
economy, including but not limited to
the insurance, fuel, and vessel supply
and equipment sectors. In many
communities, the fishing industry is an
essential element in their survival. This
action will also generate employment by
supporting projects in U.S. shipyards.
Renewal of our aging fishing fleet would
improve both safety and fuel efficiency
and assist in maintaining the economic
benefits derived from the commercial
fishing industry.

Fiscal Year 2014 Appropriations
increased FFP’s traditional loan
authority from $59 million to $100
million and removed the language
prohibiting its use for new vessel
projects that increase capacity. Meeting
this new program initiative will require
changes to the existing FFP regulations
at 50 CFR part 253. Specifically, the
regulations will need to be changed to
allow the direct loan program to finance
the construction of new fishing vessels
and projects that increase an existing
vessel’s capacity under specific
circumstances. The regulations would
also specify the manner in which these
types of loans will be managed,
including project review, qualification
and collateral requirements, and related
provisions.

In this ANPR, NMFS requests
comments and input on the proposed
program changes, and the provisions
that need to be in place to implement
those changes. Specifically, NMFS seeks

to answer the following programmatic
questions. Can fishing fleets be replaced
or modernized without causing
overfishing? Does it require that
recapitalization occur only in limited
access or quota share fisheries? If,
implemented, are the suggested lending
standards and requirements adequate?

II. Potential Program Solutions

NMFS generally does not want to
finance the cost of new fishing vessels
or reconstruction of existing vessels that
materially increase harvesting. NMFS
believes it can entertain financing these
costs only for vessels participating in
limited access fisheries. Where catch
limits control the annual harvest,
replacement or improvement of vessels
does not increase the total catch. The
FFP currently does not make vessel
loans in any fisheries that are listed as
overfished or subject to overfishing.

1. Questions Associated With
Considering these Changes

a. How and where to implement new
vessel construction lending and remain
harvesting neutral?

b. How to identify, approve and
control the use of the replaced vessel?

c. How to control movement of new
or improved vessels to other fisheries?

d. How to protect the FFP from the
risks associated with vessel construction
lending?

The FFP’s regulation prohibits
financing the cost of either new vessel
construction or a vessel refurbishing
project that materially increases an
existing vessel’s harvesting capacity.
NMFS believes it should enter into
financing the construction of new
vessels and refurbishing that increases a
vessel’s harvesting capacity only if such
lending results in no significant increase
in fish harvesting. We will make that
determination on an application-by-
application basis.

NMFS is considering two approaches
in implementing this new authority:
Either we will act upon plans submitted
by Fishery Management Councils
responsible for particular fisheries or we
will allow vessel owners in any limited
access fishery to use the FFP. Factors to
be considered in this determination
include:

What fisheries are appropriate for this
new lending? Would it be any fishery or
just limited access fisheries?

Pros: In a limited access fishery,
replacing one vessel with another
maintains a constant number of vessels
and permits. It provides the fishers or
firms with the flexibility to tailor the
replacement vessel to the market
conditions at the time. If it makes sense
to replace an existing vessel with a
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larger one, the business decision is left
to the owner. The new vessel remains
bound by the Total Allowable Catch in
the fishery. There is no increase in
harvesting.

Cons: Allowing this new lending in
any fishery, without limitation, could
increase the pressure on stocks not
under controlled catch limits.

Where should new vessel
construction be authorized—
Nationwide, or in specific regions at the
request of fisheries governed by specific
Fishery Management Councils?

Pros: Implementing the program
nationwide would remove ambiguity,
allow the fisheries market to determine
where and how to recapitalize, and
might simplify the changes to the rule.
Implementing at the request of Fishery
Management Councils (FMC) would
accommodate differences between
regions and fisheries, and would allow
the FMC to more narrowly tailor
environmental analyses to regional
issues and concerns.

Cons: Implementing the program
nationwide might require a
programmatic environmental
assessment (PEA), addressing all of the
fisheries of the United States. Such a
PEA could take longer to complete than
the time provided to use lending
authority in a year. It would also require
a significant increase in FFP lending
authority, no matter which region was
involved. One estimate of new vessel
need for the North Pacific alone ranges
between $2.2 and $4.4 billion.
Implementing the program on the basis
of Fishery Management Councils’ plans
could result in different rules for
different fisheries—for example, some
fisheries might request loans only for
new replacement vessels, while others
might request loans for vessel
rehabilitation as well.

How to deal with the replaced vessel?
In the case of new vessel construction,
attention must be paid to the replaced
vessel to insure a capacity and
harvesting-neutral outcome. With no
restrictions on the replaced vessel, it
will become available for use in other
U.S. fisheries or elsewhere in the world.
This result could lead to, or increase,
over fishing. The options are to have the
vessel scrapped, have the vessel title
restricted by revoking its fisheries
endorsement and prohibiting foreign
transfer, or have no restriction. An
alternative would be to prohibit the
replaced vessel’s use in any U.S. fishery
without the written approval of the FMC
that manages that fishery. A related
question is whether an FMC should be
given responsibility to make such
approvals. Included in considerations
surrounding replacement vessels is

what vessel is replaced. Can it be any
fishing vessel or must it be one of
similar capacity and in the identical
fishery? Vessels in limited access
fisheries are predominantly federally
documented. Should we require that
both new and replacement vessels be
federally documented?

Pros: To require the replaced vessel to
be scrapped would be the most
straightforward solution. The business
calculation would be simplified. Once
the new vessel goes into operation, the
replaced vessel would have a set time to
be scrapped. However, some owners
have expressed the wish to be able to re-
sell their replaced vessel to another
permit-holder in the same fishery, who
would then scrap that replaced vessel.
Title restriction allows the replaced
vessel, which may have significant
residual value, to be used in a non-
fishing activity. Applicants will want to
realize the greatest financial return from
the replaced vessel.

Cons: Requiring vessels to be
scrapped may cause owners to delay
replacement of older vessels with
significant residual value, which would
slow the recapitalization effort and
extend the use of older, less efficient
vessels because of the cost involved and
the potential loss of revenue from not
having an alternative use. Title
restriction has been an issue with State-
documented vessels. Having no
restriction isn’t consistent with being
capacity-neutral. Not requiring the
vessel to be scrapped creates
enforcement difficulties, as illustrated
by the vessel capacity reduction
programs. Under the latter programs, the
U.S. Coast Guard has discovered
abandoned buyback vessels docked in
harbors, causing environmental and
economic damage to the community.
Additionally, buyback vessels have
shown up in State waters, fishing in
violation of the prohibition against
fishing. Since they are not required to
have a fisheries endorsement in State
fisheries, they fish there with impunity.

What would we consider for the
timing of the removal? We see two
options. Option one is to require the
removal restriction prior to funding the
loan. Option two would require the
removal restriction within four months
of the new vessel being put in service.

Pros: Removal of the replaced vessel
prior to funding the loan makes the
process straightforward. There is no risk
that the loan can be used to increase the
number of vessels in a fishery. Removal
within four months of the new vessel
entering service would provide a break-
in period for the replacement vessel,
thus minimizing the disruption to the
owner’s operations.

Cons: Removal prior to funding
exposes the vessel owner to sea trials
and shake-out risk—potentially having
no vessel able to fish until the new
vessel is fully seaworthy. Management
of FFP lending risks and traditional
lending:

The FFP has a negative FCRA subsidy
rate. As such, no appropriation of
subsidy is required to allow program
lending. New vessel construction
lending and major rebuilding projects
pose higher credit risks and are more
labor intensive than the current
program. Additionally, the 2014
appropriation results in an increase to
the FFP’s annual loan authority without
allocation of this authority. We need to
continue to have loans available for the
FFP’s historical uses. The projected size
of the proposed new loans could
quickly consume a year’s loan authority
without providing any loans for
historical FFP purposes.

How do we design the requirements
and guidelines to protect the FFP’s
negative subsidy and traditional uses?

Cost overruns pose a significant risk
to the FFP. Progress payments while the
vessel is in construction represent
liabilities in advance of the project
generating any revenue. The owner
must begin to make debt service
payments before the vessel is
completed. If the final vessel cost
exceeds the original estimate, the vessel
owner must make up the difference.
Cost overruns are common if not normal
for large shipyard projects. The FFP
could be left with an unpaid loan, and
an unfinished asset with negligible
value—the likelihood of a significant
loss exists. The way to mitigate this risk
is either through a performance bond or
insurance, or a reserve fund.

Pros: A performance bond/insurance
(a common practice) provides a payout
in the event that the vessel is delayed
in the shipyard, faces materials cost
increases due to market fluctuations, or
its final cost increases for other reasons.
A reserve fund in the amount of 25% to
50% of the estimated cost of the vessel
provides the same functionality,
increasing the assurance that the vessel
will be completed and viable for its
intended use in a fishery, even if the
cost rises inordinately. Either of these
mechanisms would reduce the risk to
the FFP significantly.

Cons: The performance bond/
insurance would raise the owner’s cost
somewhat. The reserve fund would raise
the owner’s initial cash needs
substantially, requiring the aggregation
of between 45% and 70% of the vessel’s
total cost prior to closing on the FFP
loan.
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2. Project Monitoring

The vessel construction in progress
must be monitored to certify milestones
for periodic payments and the adequacy
of the work. The FFP does not have the
staff, expertise or funds for this. Not
having the ability to perform this
function would make the credit risk
unacceptable. Requiring the borrower to
procure such a third party is a
reasonable way for NMFS to assure
itself that milestones claimed for
reimbursement with loan proceeds
have, in fact, been met. The applicant
will engage a surveyor to perform these
functions for them. We need to
determine if the same surveyor can
jointly represent the applicant and
NMFS.

Pros: Use of a vessel surveyor to
monitor construction is the standard.
Ship surveyors are a skilled trade, with
industry certifications and licenses. The
cost of the surveyor is generally
proportional to the cost of the vessel.
The borrower is responsible for
managing and reimbursing the
surveyor’s costs. NOAA/NMFS could be
adequately represented if we required
our approval of the surveyor with a
requirement to report directly to NMFS.
Use of the applicant’s surveyor would
be paid by the applicant, but NMFS
would receive copies of the surveyor’s
reports to the borrower.

Cons: The borrower has already hired
a project manager and other support
staff, so the surveyor may add to the
overall cost of the vessel. The surveyor
will be reporting to the FFP, but hired
by the borrower. If one surveyor is
reporting to the owner and NMFS but
being paid by the owner, there could be
a conflict of interest.

3. Lending Allocation

The FFP’s annual traditional loan
authority has been $59 million for a
number of years. For FY14, it’'s $100
million. Even assuming a continuation
at the $100 million level, a few large
projects for new vessels or major
reconstruction ($8—$25 million or more)
could use all available loan authority.
The FFP wishes to ensure it can
continue to help as many industry
participants as possible and provide
traditional lending for purposes that
don’t increase capacity. Should there be
an allocation reserved for traditional
loan purposes?

Pros: The FFP provides a variety of
loans for purposes that do not increase
capacity. Examples include aquaculture
facilities, existing vessel purchases,
vessel repairs, and fish processing
facilities. Maintaining a portion of loan

authority to support these vital projects
is important.

Cons: Lending authority set aside for
the primary program would not be
available to meet potential demand for
new vessels or reconstruction projects.
Recapitalization could be slowed as a
result.

NMFS seeks comments on these
questions and recommendations, as well
as any alternatives that may achieve the
same goals.

IV. Conclusion

This ANPR explains the Fisheries
Finance Program management history
while also identifying some major
potential changes to the program to
support recapitalization and
modernization of the fishing fleet. Some
of the ideas discussed are specific
changes to the current restriction on
new vessel construction and
reconstruction that materially increases
the capacity of an existing vessel. This
amendment to the FFP could be
implemented through a regulatory
action within the next year. The other
changes discussed include operational
considerations for the loan program, but
they also signal an overarching policy
on providing loans to support
recapitalization of the fishing fleet over
the long term.

Additionally, we note that all vessel
construction or reconstruction projects
will be required to be performed at a
shipyard in the United States.

It is NMFS’s goal to move forward
with a viable and flexible vessel
replacement and/or modernization
solution that will achieve sustainable
fishery goals and objectives while
minimizing adverse environmental
impacts. NMFS seeks public comment
on the above issues and
recommendations. NMFS anticipates
having a relatively short time to draft,
publish, and finalize a rule to
implement the new authority, as well as
to obligate the funds made available for
the purpose, because these funds lapse
at the end of the fiscal year for which
they were appropriated.

V. Submission of Public Comments

The comment period for all topics
discussed in this ANPR closes on July
30, 2014. Please see the ADDRESSES
section of this ANPR for additional
information regarding the submission of
written comments. NMFS requests
comments on the potential adjustment
of the FFP program authority to allow
the financing of new vessel construction
to replace existing vessels in limited
access fisheries.

The preceding sections provide
background information regarding these

topics and ideas for potential changes.
The public is encouraged to submit
comments related to the specific ideas
and questions asked in each of the
preceding sections. All written
comments received by the due date will
be considered in drafting proposed
changes to the Fisheries Finance
Program regulations. In developing any
proposed regulations, NMFS must
consider and analyze ecological, social,
and economic impacts. Therefore,
NMFS encourages comments that would
contribute to the required analyses, and
respond to the questions presented in
this ANPR.

Classification

This rulemaking has been determined
to be not significant for purposes of
Executive Order 12866.

Authority: 46 U.S.C. 53701 and 16 U.S.C.
4101 et seq.

Dated: June 23, 2014.
Eileen Sobeck,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 2014—-15173 Filed 6-27-14; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 130424402-4509-01]
RIN 0648-BD23

Fisheries of the Exclusive Economic
Zone Off Alaska; Bering Sea and
Aleutian Islands Management Area;
Amendment 105; Bering Sea and
Aleutian Islands Flatfish Harvest
Specifications Flexibility

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS issues a proposed rule
that would implement Amendment 105
to the Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area
(BSAI FMP). If approved, Amendment
105 would establish a process for
Western Alaska Community
Development Quota (CDQ) groups, and
cooperatives established under the
Amendment 80 Program (Amendment
80 cooperatives), to exchange harvest
quota from one of three flatfish species
(flathead sole, rock sole, and yellowfin
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sole) for an equal amount of another of
these three flatfish species, while
maintaining total catch below
acceptable biological catch (ABC) limits.
This action would modify the annual
harvest specification process to allow
the North Pacific Fishery Management
Council (Council) to establish the
maximum amount of flathead sole, rock
sole, and yellowfin sole that may be
exchanged based on social, economic, or
biological considerations. This action is
necessary to mitigate the operational
variability, environmental conditions,
and economic factors that may constrain
the CDQ groups and Amendment 80
cooperatives from achieving, on a
continuing basis, the optimum yield
(OY) in the BSAI groundfish fisheries.
This action is intended to promote the
goals and objectives of the BSAI FMP,
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), and other
applicable law.

DATES: Submit comments on or before
July 30, 2014.

ADDRESSES: You may submit comments,
identified by, NOAA-NMFS-2013—
0074, by any of the following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal. Go to
www.regulations.gov/
#!docketDetail,D=NOAA-NMFS-2013-
0074, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802—1668.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter
“N/A” in the required fields if you wish
to remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

Electronic copies of the Regulatory
Impact Review (RIR), Initial Regulatory
Flexibility Analysis (IRFA), and the
Categorical Exclusion prepared for this

action, the supplemental information
report prepared for the final 2014 and
2015 harvest specifications (Harvest
Specifications Supplemental
Information Report (SIR)), or the Alaska
Groundfish Harvest Specifications Final
Environmental Impact Statement
(Harvest Specifications EIS) may be
obtained from http://
www.regulations.gov or from the NMFS
Alaska Region Web site at http://
alaskafisheries.noaa.gov.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this action
may be submitted to NMFS at the above
address and by email to OIRA
Submission@omb.eop.gov or fax to (202)
395-7285.

FOR FURTHER INFORMATION CONTACT:
Seanbob Kelly, 907-586-7228.

SUPPLEMENTARY INFORMATION:
Regulatory Authority

NMFS proposes regulations to
implement Amendment 105 to the BSAI
FMP. NMFS manages the U.S.
groundfish fisheries of the Exclusive
Economic Zone off Alaska under the
BSAI FMP and the Fishery Management
Plan for Groundfish of the Gulf of
Alaska. The Council prepared the BSAI
FMP pursuant to the Magnuson-Stevens
Act and other applicable law.
Regulations implementing the BSAI
FMP appear at 50 CFR part 679. General
regulations governing U.S. fisheries also
appear at 50 CFR part 600.

Background

The proposed action would revise
Federal regulations and amend the BSAI
FMP to:

e Define an amount of flathead sole,
rock sole, and yellowfin sole in the
BSAL, that is the difference between
each species’ annual ABC and annual
total allowable catch (TAC), as the ABC
surplus for that flatfish species.

e Allow the Council to recommend,
and NMFS to specify, that some, none,
or all, of the ABC surplus for flathead
sole, rock sole, or yellowfin sole in the
BSAI be set aside each year through the
annual harvest specifications process.
The amount of ABC surplus set aside for
a species is the ABC reserve.

o Allow CDQ groups and Amendment
80 cooperatives to apply to NMFS to
receive a portion of the ABC reserve for
flathead sole, rock sole, or yellowfin
sole in the BSALI if they exchange a
portion of their unused annual
allocations of one or two flatfish species
for an equal amount of another flatfish
species (e.g., exchange an amount of
unused annual allocation of flathead

sole or allocations of flathead sole and
rock sole for an equal amount of
yellowfin sole ABC reserve). This
exchange would be defined as a Flatfish
Exchange.

¢ Allow a Flatfish Exchange only if it
would not cause a CDQ group or an
Amendment 80 cooperative to exceed
the ABC or ABC reserve amount for
flathead sole, rock sole, or yellowfin
sole.

e Limit the number of Flatfish
Exchanges that each CDQ group or
Amendment 80 cooperative could
undertake in a calendar year.

e Require that Amendment 80
cooperatives provide an annual report
on the use of Flatfish Exchanges.

The purpose of this proposed action
is to maximize catch, retention, and
utilization of flathead sole, rock sole,
and yellowfin sole while maintaining
catch at, or below, the ABC and ABC
reserve for each species. The following
sections provide necessary background
to describe the effects of the proposed
action. These sections are: (1) The
annual harvest specification process; (2)
the CDQ Program; (3) the Amendment
80 Program; (4) the objectives for and
effects of the proposed action; and (5)
the proposed action. The proposed
action section includes a description of:
The process for setting the ABC surplus
and the ABC reserve; the method for
determining the portion of the ABC
reserve for each flatfish species
available to each CDQ group and
Amendment 80 cooperative; the Flatfish
Exchange process each CDQ) group and
Amendment 80 cooperative must use;
and annual Amendment 80 cooperative
Flatfish Exchange reporting
requirements.

Annual Harvest Specification Process

General Annual Harvest Specifications
Process

Section 3.2.3 of the BSAI FMP and its
implementing regulations at § 679.20(c)
require that the Council recommend and
NMEFS specify an overfishing level
(OFL), an ABC, and a TAC for each
stock or stock complex (i.e., species or
species group) of groundfish on an
annual basis. The OFLs, ABCs, and
TACGs for BSAI groundfish are specified
through the annual harvest specification
process. A detailed description of the
annual harvest specification process is
provided in the Harvest Specifications
EIS, the Harvest Specifications SIR, and
the final 2014 and 2015 harvest
specifications for groundfish of the
BSAI (79 FR 12108, March 04, 2014)
and is briefly summarized here.

Section 3.2.1 of the BSAI FMP defines
the OFL as the level above which
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overfishing is occurring for a species or
species group. NMFS manages fisheries
in an effort to ensure that no OFLs are
exceeded in any year. Section 3.2.4.3 of
the BSAI FMP clarifies that if catch is
approaching an OFL, NMFS will
prevent overfishing by closing specific
fisheries identified by gear and area that
incur the greatest catch. Closures
expand to other fisheries if the rate of
take is not sufficiently slowed.
Regulations at §§679.20(d)(1), (d)(2),
and (d)(3) define the process NMFS uses
to limit or prohibit fishing to prevent
overfishing and maintain total catch at
or below the OFL.

Section 3.2.1 of the BSAI FMP defines
the ABC as the level of a species or
species group’s annual catch that
accounts for the scientific uncertainty in
the estimate of OFL and any other
scientific uncertainty. The ABC cannot
exceed the OFL as described in section
3.2.3.3.1 of the BSAI FMP. NMFS
attempts to manage all fisheries so that
total catch does not exceed the ABC by
monitoring fisheries, imposing
necessary closures, and other
limitations. Regulations at
§§679.20(d)(1) and (d)(2) describe the
range of management measures that
NMEFS uses to maintain total catch at or
below the ABC.

Section 3.2.1 of the BSAI FMP defines
the TAC as the annual catch target for
a species or species group, derived from
the ABC by considering social and
economic factors and management
uncertainty. Section 3.2.3.4.1 of the
BSAI FMP requires that the TAC must
be set lower than or equal to the ABC.
Section 3.2.4.3 of the BSAI FMP
clarifies that NMFS may use a variety of
management measures to limit catch to
avoid exceeding the TAC. Regulations at
§§679.20(d)(1) and (d)(2) describe the
range of management measures that
NMEFS uses to maintain total catch at or
below the TAC.

The development of the OFLs and
ABCs are based on annual Stock
Assessment and Fishery Evaluation
(SAFE) reports compiled by the
Council’s BSAI Groundfish Plan Team
(Plan Team) and reviewed by the
Council’s Scientific and Statistical
Committee (SSC) and Advisory Panel
(AP). The SAFE report contains a review
of the latest scientific analyses and
estimates of each species’ biomass and
other biological parameters, as well as
summaries of the available information
on the BSAI ecosystem and the
economic condition of the groundfish
fisheries off Alaska. The Plan Team
publicly reviews the SAFE reports,
receives input from the public, and
recommends any needed revisions to
the SAFE reports, estimates an OFL and

ABC for each species or species group,
and provides those recommendations to
the Council.

Annually at the December Council
meeting, the Council, the SSC, and the
AP, publicly review the Plan Team’s
recommendations. During this meeting,
the Council adopts OFLs and ABCs that
cannot exceed the amounts
recommended by the SSC. In setting
specific TAC levels, the Council
considers the best available biological
and socioeconomic information,
including projected biomass trends,
information on assumed distribution of
stock biomass, and revised technical
methods used to calculate stock
biomass.

Section 3.2.2.2 of the BSAI FMP and
regulations at § 679.20(a)(2) require the
sum of the TACs in all BSAI groundfish
fisheries to be set within a range from
1.4 to 2 million metric tons (mt). This
regulation implements the statutory
requirement that “[t]he optimum yield
for groundfish in the Bering Sea and
Aleutian Islands Management Area shall
not exceed 2 million metric tons” (See
section 803(c) of Pub. L. No. 108-199).
Pursuant to Section 3.2.3.4.1 of the
BSAI FMP, the Council may recommend
TACGs that are lower than the ABCs
recommended by the SSC if setting
TACGCs equal to ABCs would cause TACs
to exceed 2 million mt. NMFS adheres
to the statutory provision by limiting the
sum of the TAGCs for all BSAI groundfish
to 2 million mt. Generally, the sum of
the ABCs for BSAI groundfish exceeds
2 million mt. For example, in 2014 the
sum of all BSAI groundfish ABCs was
2,572,819 mt (79 FR 12108, March 04,
2014). In recent years, the Council and
NMFS have specified TACs for several
species below their respective ABCs to
ensure that the sum of the TAGCs for
groundfish in the BSAI does not exceed
2 million mt.

In addition to public comment
received and considered by the Council
during the development of annual
harvest specifications, NMFS provides
the public with notice and an
opportunity to comment when it issues
a proposed rule to implement the
annual harvest specifications, which
covers the Council’s OFL, ABC, and
TAC recommendations. The Secretary of
Commerce (Secretary) will approve the
final rule implementing the Council’s
recommended OFLs, ABCs, and TACs if
she finds them consistent with the FMP,
MSA, and other applicable law. The
final 2014 and 2015 harvest
specifications provide additional detail
on this process (79 FR 12108, March 04,
2014).

Annual Specification Process for
Flathead Sole, Rock Sole, and Yellowfin
Sole

Flatfish in the BSAI are harvested by
vessels primarily using trawl gear. In
this mixed species fishery, operators
target certain species of flatfish but also
take a variety of species incidentally,
including halibut and crab (species that
are prohibited for harvest by vessels
fishing for groundfish), and other
groundfish that typically occupy the
same habitat at the same times of year.
The composition of groundfish species
taken in the BSAI flatfish fisheries
varies by season and by fishing year.

Three of the most valuable BSAI
flatfish fisheries, and the focus of this
proposed action, are flathead sole, rock
sole (Lepidopsetta polyxystra), and
yellowfin sole (Limanda aspera). In the
BSAL flathead sole represents two
morphologically similar species
managed by NMFS as single species
group. The flathead sole referred to in
this document, and targeted in BSAI
flatfish fisheries, is comprised of
flathead sole (Hippoglossoides
elassodon) and Bering flounder
(Hippoglossoides robustus); the harvest
of both species accrues toward a
flathead sole TAC.

Typically the Council has
recommended, and NMFS has
approved, setting flathead sole, rock
sole, and yellowfin sole TACs below the
ABCs for those species for a variety of
factors summarized here and described
in greater detail in Sections 1.5 and 1.6
of the RIR/IRFA prepared for this action.
In the Bering Sea, pollock is the target
of a highly valued fishery; therefore, the
Council often recommends, and NMFS
approves, a TAC that is at, or near, the
ABC for Bering Sea pollock, and that
TAC is almost always completely
harvested each year. The pollock TAC
accounts for a large portion of the total
groundfish available for harvest under
the OY range for all BSAI groundfish.
For example, in 2014 the Bering Sea
pollock ABC is 1,369,000 mt and the
TAC is 1,267,000 mt (79 FR 12108,
March 04, 2014). This TAC level means
that the sum of the TACs for all
remaining BSAI groundfish in 2014
must not exceed 733,000 mt to ensure
that the sum of the TACs for all BSAI
groundfish does not exceed 2 million
mt. It follows that setting TACs equal to
ABCs for flathead sole, rock sole, and
yellowfin sole would further limit or
eliminate harvest opportunities in the
remaining non-pollock groundfish
fisheries that also must be
accommodated within the 2 million mt
TAC limit. Although there is a relatively
large biomass of flathead sole, rock sole,
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and yellowfin sole, and relatively large
ABCs, compared to other BSAI
groundfish species, the TACs set for
these three flatfish species have not
been fully harvested in recent years.
Some of the reasons for the relatively
limited harvests of flathead sole, rock
sole, and yellowfin sole include the
uncertain nature of harvest in these
multi-species flatfish fisheries,
operational factors specific to the CDQ
Program and Amendment 80 fisheries,
and economic conditions. These factors
are described in more detail below in
the “CDQ Program” and “Amendment
80 Program” sections of this preamble.
For these reasons the Council did not
recommend setting the TAC equal to
ABC for flathead sole, rock sole, and
yellowfin sole in 2014.

During the annual harvest
specification process, the Council and
NMFS must apportion the flathead sole,
rock sole, and yellowfin sole TAC
according to specific regulatory
requirements. First, regulations require
that NMFS reserve 10.7 percent of the
TAC for each of these species for use by
CDQ groups (see regulations at
§§679.20(b)(1)(ii)(C) and 679.31).
Second, the remaining TAC for each of
these species is reduced by an
incidental catch allowance (ICA) to
account for incidental catch of flathead
sole, rock sole and yellowfin sole by
non-CDQ and non-Amendment 80
Program participants (see regulations at
§§679.20(a)(8) and (10)). For the
purposes of this proposed action,
incidental catch refers to the flatfish
caught and retained while targeting
another species or species group. For
example, NMFS must accommodate
incidental catch of yellowfin sole in the
Bering Sea pollock fishery by including
an amount in the ICA that will
accommodate incidental catch in that
fishery; NMFS must also add an amount
to the yellowfin sole ICA to
accommodate incidental catch in all
other non-CDQ and non-Amendment 80
fisheries. Third, the remainder of the
TAC is assigned to Amendment 80
Program and non-Amendment 80
Program participants as required for
each species. Regulations require that
the flathead sole and rock sole TACs
remaining after establishing the CDQ
reserves and ICAs are fully assigned to
the Amendment 80 Program (see Table
33 to part 679). The yellowfin sole TAC
remaining after establishing the CDQ
reserve and the ICA is apportioned
between the Amendment 80 sector and
the BSAI trawl limited access sector
(i.e., non-Amendment 80 trawl vessels)
according to a specific formula that
varies with the abundance of yellowfin

sole (see Table 34 to part 679 for
additional detail).

CDQ Program

The CDQ Program is an economic
development program associated with
federally managed fisheries in the BSAIL
The purpose of the CDQ Program is to
provide western Alaska communities
with the opportunity to participate and
invest in BSAI fisheries, to support
economic development in western
Alaska, to alleviate poverty, to provide
economic and social benefits for
residents of western Alaska, and to
achieve sustainable and diversified local
economies in western Alaska.

Regulations establishing the CDQ
Program were first implemented in 1992
(57 FR 46133, October 7, 1992).
Additional provisions applicable to the
CDQ Program were incorporated in the
Magnuson-Stevens Act in 1996 through
the Sustainable Fisheries Act (Pub. L.
104-297). Regulations implementing the
CDQ Program provide an exclusive
harvest privilege for a portion of the
groundfish, crab, and halibut annual
catch limits for use by non-profit
entities representing specific eligible
western Alaska communities. These
exclusive harvest privileges are known
as CDQ allocations. A total of 65
communities are authorized under
section 305(i)(1)(D) of the Magnuson-
Stevens Act to participate in the CDQ
Program. These communities participate
in the CDQ Program through six
nonprofit corporations (CDQ groups)
that manage and administer the CDQ
allocations, investments, and economic
development projects. These
communities, and their CDQ groups, are
identified in the Magnuson-Stevens Act
at section 305(i)(1)(D).

The CDQ Program is defined as a
catch share program because it provides
an exclusive harvest privilege (i.e., a
CDQ allocation) to a specific fishery
participant (i.e., a CDQ group) for its
exclusive use. The CDQ Program
allocates a portion of commercially
important BSAI groundfish species,
including flathead sole, rock sole, and
yellowfin sole, to the CDQ groups.
Specific to this proposed action, section
305(i)(1)(B) of the Magnuson-Stevens
Act requires an annual allocation of 10.7
percent of the TAC of flathead sole, rock
sole, and yellowfin sole to the CDQ
Program. Section 305(i)(1)(C) of the
Magnuson-Stevens Act clarifies that 10
percent of the TAC for flathead sole,
rock sole, and yellowfin sole is allocated
among the six CDQ groups, based on the
percentage allocations that were in
effect on March 1, 2006, while the
remaining 0.7 percent of the TAC for
each of these species is distributed

among CDQ groups based on the
percentage allocations agreed on by a
Board of Directors, serving in its
capacity as the Administrative Panel or
is allocated by the Secretary based on
the nontarget needs of eligible CDQ
groups in the absence of an
Administrative Panel decision (see
section 305(i)(1)(G) of the Magnuson-
Stevens Act). Currently, the Western
Alaska Community Development
Association (WACDA) serves as the
Administrative Panel specified in the
Magnuson-Stevens Act and defines the
allocation of 0.7 percent of the TAC for
each of these species among the CDQ
groups. Section 1.6.1 of the RIR/IRFA
prepared for this action provides
additional detail on the CDQ allocations
of flathead sole, rock sole, and yellowfin
sole to the CDQQ Program as a whole, and
to each CDQ group.

NMEF'S prohibits any CDQ group from
exceeding its CDQ allocation (see
regulations at §679.7(d)(3)). NMFS
established this regulatory prohibition
to hold CDQ groups accountable for
maintaining their catch below their CDQ
allocations. NMFS determined that this
management measure is appropriate
because CDQ groups have greater
control over their harvesting activities,
and are not engaged in a “race for fish”
that can occur in fisheries that do not
receive an exclusive harvest privilege.
The CDQ allocations allow CDQ groups
to make operational choices to improve
fishery returns, reduce bycatch, and
reduce fish discards. These operational
changes are not likely to occur under a
race for fish. Since the implementation
of the CDQ Program, CDQ groups have
maintained all harvests within their
CDQ allocations with very few overages.

CDQ groups can also transfer their
CDQ allocation among CDQ groups to
provide an opportunity for CDQ groups
to more fully harvest their allocations
(see regulations at § 679.5(n)). This
transfer provision helps CDQ groups
ensure that they can receive a transfer
if needed and have adequate allocations
to avoid exceeding their CDQQ allocation.

Currently, the six CDQ groups harvest
their flathead sole, rock sole, and
yellowfin sole CDQ allocations through
contracts with Amendment 80 and non-
Amendment 80 harvesting partners.
Although the CDQ groups vary
individually in the degree to which they
harvest their flathead sole, rock sole,
and yellowfin sole CDQ allocations, the
six CDQ groups have not collectively
harvested their allocations in recent
years. For example, from 2008 through
2012, CDQ groups have collectively
harvested approximately 12 percent of
their flathead sole, 30 percent of their
rock sole, and 39 percent of their
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yellowfin sole CDQ allocations. Section
1.6.1 of the RIR/IRFA provides
additional detail on the dynamics that
can affect the ability of CDQ groups to
fully harvest their flathead sole, rock
sole, and yellowfin sole CDQ
allocations. Those dynamics are also
summarized in the “Amendment 80
Program” section of the preamble.

Amendment 80 Program

In June 2006, the Council adopted
Amendment 80 to the BSAI FMP, which
was implemented in 2008 with a final
rule published in 2007 (72 FR 52668,
September 14, 2007) and is commonly
known as the Amendment 80 Program.
Among other measures, the Amendment
80 Program authorized the allocation of
six BSAI groundfish species to trawl
catcher/processors (C/Ps) that are not
specifically listed as authorized to
conduct directed fishing for Bering Sea
pollock under the American Fisheries
Act of 1998 (AFA) (Pub. L. 105227,
Title II of Division C). The minimum
participation requirements to enter this
non-AFA trawl G/P subsector were
established by Congress in section
219(a)(7) of the BSAI Catcher Processor
Capacity Reduction Program, which is
contained within the Department of
Commerce and Related Agencies
Appropriations Act, 2005 (Pub. L. No.
108—447). Based on these criteria, NMFS
determined that 28 non-AFA trawl C/Ps
originally qualified for the Amendment
80 Program. These non-AFA trawl C/Ps
are commonly referred to as
Amendment 80 vessels or the
Amendment 80 sector. The final rule
implementing Amendment 80 provides
additional detail on the Amendment 80
Program (72 FR 52668, September 14,
2007). Key elements of the Amendment
80 Program applicable to this proposed
action are summarized here.

NMFS issued an Amendment 80
quota share (QS) permit to each person
holding the catch history of an original
qualifying Amendment 80 vessel
beginning in 2008. The amount of QS
issued was based on the qualifying
Amendment 80 vessel’s catch history of
six license limitation groundfish
species, known as Amendment 80
species (i.e., Aleutian Islands Pacific
ocean perch, Atka mackerel, flathead
sole, Pacific cod, rock sole, and
yellowfin sole), in the BSAI from 1998
through 2004. The sum of all
Amendment 80 QS issued for an
Amendment 80 species is defined as the
Amendment 80 QS pool.

The Amendment 80 Program is
intended primarily to improve retention
and utilization of fishery resources;
encourage fishing practices with lower
discard rates; and improve the

opportunity for increasing the value of
harvested species while lowering
operational costs. The Amendment 80
Program accomplishes these goals by
encouraging the formation of
cooperatives and the development of
cooperative fishing practices among all
persons holding Amendment 80 QS
permits. Amendment 80 cooperatives
are eligible to receive cooperative quota
(CQ), which represents an exclusive
harvest privilege for a portion of the
TAC for each Amendment 80 species
annually. Throughout this preamble, the
term CQ is used to refer to Amendment
80 CQ. An Amendment 80 cooperative
receives an allocation of CQ for a
specific Amendment 80 species based
on the proportion of the total amount of
Amendment 80 QS assigned to that
cooperative (e.g., an Amendment 80
cooperative would receive 60 percent of
the flathead sole CQ if the members of
the cooperative held 60 percent of the
flathead sole QS). In any given fishing
year, Amendment 80 sector participants
who do not choose to join a harvesting
cooperative must fish in the
Amendment 80 limited access fishery,
without an exclusive harvest privilege.
Participants in the Amendment 80
limited access fishery race for fish with
other participants in that fishery.
Amendment 80 cooperatives receive CQ
that allows vessel operators to make
operational choices to reduce discards,
reduce bycatch, and improve the value
of Amendment 80 species harvests
because the incentives of the
Amendment 80 limited access fishery—
to maximize catch rates to capture a
larger share of the available catch—are
removed. Amendment 80 cooperatives,
like CDQ groups, operate as catch share
fisheries. The Amendment 80 Program
provides an exclusive harvest privilege
(i.e., CQ) to a specific fishery participant
(i.e., an Amendment 80 cooperative) for
its exclusive use. The benefits realized
by the Amendment 80 Program are
described more fully in the final rule
implementing Amendment 80 (72 FR
52668, September 14, 2007).

NMEFS prohibits any Amendment 80
cooperative from exceeding its CQ
allocation (see regulations at
§679.7(0)(4)(iv)). NMFS established this
regulatory prohibition to hold
Amendment 80 cooperatives
accountable for maintaining their catch
below their CQ allocations. NMFS
determined that this management
measure is appropriate because
Amendment 80 cooperatives have
greater control over their harvesting
activities, and are not engaged in a race
for fish that can occur in fisheries that
do not receive exclusive harvest

privileges. No Amendment 80
cooperative has exceeded any of its CQ
allocations since the implementation of
the Amendment 80 Program.

Although the Amendment 80 Program
has met many of its goals, Amendment
80 cooperatives have found it difficult
to predict the amount of flathead sole,
rock sole, and yellowfin sole that can be
taken when specifically targeting those
species, while ensuring adequate CQ
remains to accommodate incidental
harvest of these species while targeting
other species (e.g., an Amendment 80
cooperative must ensure that it has
adequate yellowfin sole CQ to
accommodate both a targeted yellowfin
sole fishery and all incidental harvest of
yellowfin sole in all other BSAI
fisheries). Section 1.5.3 of the RIR/IRFA
prepared for this action provides
additional detail on specific conditions
that can constrain the full use of a
cooperative’s flathead sole, rock sole,
and yellowfin sole CQ. Those factors are
briefly summarized here.

As an Amendment 80 cooperative
approaches the maximum harvest
permitted under its CQ, all participants
in the cooperative must modify their
fishing behavior to avoid exceeding that
CQ allocation. Amendment 80
cooperative members rely on their
cooperative managers to assist them in
their multi-species flatfish fisheries to
ensure cooperatives do not exceed their
CQ allocation. Prior to the start of the
fishing year, Amendment 80 cooperative
managers consider the specific fishing
plans of cooperative members, and
anticipated incidental catch of flathead
sole, rock sole, and yellowfin sole by
cooperative members in other fisheries
in the BSAIL However, the relative catch
composition of flathead sole, rock sole,
and yellowfin sole can be unpredictable
from month to month, and from year to
year. Because of this uncertainty,
Amendment 80 cooperative managers
may recommend cooperative members
limit the harvest of certain species early
in the fishing year. For example,
Amendment 80 cooperative members
may choose to stop fishing in the
valuable rock sole roe fishery that
occurs in the early part of the year
(winter), to ensure adequate rock sole
CQ is available to accommodate
incidental harvest of rock sole while
fishing for yellowfin sole from late
summer through fall. If rock sole
incidental catch is lower than expected
in the fall fisheries, too much rock sole
CQ may have been set aside and there
may no longer be adequate opportunity
for cooperative members to target rock
sole at the end of the fishing year and
fully use the remaining rock sole CQ.
The economic loss of this foregone
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harvest may be amplified because the
Amendment 80 cooperative members
did not harvest as much of the higher
value roe-bearing rock sole as could
have been possible earlier in the fishing
year.

Variations in environmental
conditions also can constrain the ability
of cooperative managers and
cooperative members to predict changes
in catch composition over time and
space. The location of flathead sole,
rock sole, and yellowfin sole
aggregations on fishing grounds,
particularly those that can be harvested
with limited bycatch of halibut, is
affected by the location of colder water,
“cold pool,” on the Eastern Bering Sea
shelf. Ice conditions in the Bering Sea,
which can vary substantially from year
to year, can effectively preclude vessels
from reaching specific fishing grounds
where flathead sole, rock sole, and
yellowfin sole are typically harvested.
Vessel operators may have to shift
harvesting to other non-flatfish species
during these conditions. This shift
could increase incidental harvest of
flathead sole, rock sole, and yellowfin
sole, and decrease the number of
opportunities for cooperative members
to target these flatfish later in the fishing
year. The unpredictable nature of
environmental conditions limits the
ability of cooperative managers and
vessel operators to predict harvest rates
or harvest amounts.

Market conditions may also affect
harvests. BSAI flatfish are sold into a
global market, and a wide array of
factors may make harvests of a given
flatfish species more or less
economically desirable, or not
economically viable to harvest. These
market conditions may change
throughout the year, and cooperative
managers may have a difficult time
coordinating fishing plans to
accommodate uncertainty in incidental
harvest rates, unpredictable
environmental conditions, and changing
market conditions.

As the fishing year progresses, vessel
operators and cooperative managers can
better predict whether they will fully
harvest their flathead sole, rock sole,
and yellowfin sole CQ. However,
harvest opportunities later in the year
may be limited due to the lack of time
to fully harvest CQ for a specific species
before the end of the year and the
expiration of the annual CQ permit. As
noted earlier, environmental conditions
could limit access to fishing grounds for
specific species, and changing market
conditions may make it uneconomic to
harvest a species later in a year.

During tEe development of the
Amendment 80 Program, the Council

and NMFS recognized the broad range
of intra- and inter-annual factors that
can affect catch composition. As noted
in the preamble to the final rule for the
Amendment 80 Program, this variability
could be addressed within cooperatives
and between cooperatives through non-
regulatory contractual agreements (72
FR 52668, September 14, 2007).
Specifically, Amendment 80
cooperatives have established private
contractual arrangements stipulating
processes and procedures cooperative
members use to share information on
catch rates and ensure access to CQ
issued to the cooperative (i.e., intra-
cooperative transfers) as needed, while
ensuring other members are not unduly
constrained.

The Amendment 80 Program
incorporates regulatory provisions that
are designed to facilitate the harvest of
flathead sole, rock sole, and yellowfin
sole. Regulations provide that if, during
a fishing year, NMFS determines that a
portion of the flathead sole, rock sole, or
yellowfin sole ICA or yellowfin sole
TAC assigned to the BSAI trawl limited
access sector is unlikely to be harvested,
NMFS may reallocate that remaining
amount to Amendment 80 cooperatives
in proportion to the amount of
Amendment 80 QS for that flatfish
species assigned to that cooperative (see
regulations at § 679.20(a)(10)(iii)(B)).
This provision provides additional
harvest opportunities to Amendment 80
cooperatives to the extent there are
remaining amounts of ICAs or BSAI
trawl limited access yellowfin sole TAC.

The Amendment 80 Program
established provisions that allow the
transfer of CQ between cooperatives to
allow more efficient use of Amendment
80 species among cooperatives (72 FR
52668, September 14, 2007, see
regulations at § 679.91(g)). Inter-
cooperative transfers have been used to
maximize the harvest of flathead sole,
rock sole, and yellowfin sole CQ.
Beginning in 2011, and in each year
since, each Amendment 80 QS holder
has been a member of one of the two
Amendment 80 cooperatives. Since
2011, the use of inter-cooperative
transfers increased (see Section 1.4.1 of
the RIR/IRFA prepared for this action).

In 2009, the Council recommended,
and NMFS adopted, revisions to the
inter-cooperative transfer provisions to
allow post-delivery transfers in the
Amendment 80 Program (74 FR 42178,
August 21, 2009). These revisions
mitigate potential overages, reduce
enforcement costs, and provide for more
precise TAC management and more
value from the harvests for participants.
Post-delivery transfers also increase
fleet flexibility and allow more efficient

use of resources. The flexibility to
complete transfers after deliveries
reduces the potential that some CQ will
remain unharvested if a cooperative is
not able to harvest its CQ allocation
without the risk of an overage, and
minimizes the potential for CQ overages
because a CQ account can be balanced
after delivery (see regulations at
§679.7(0)(4)(v)). Section 1.4.1 of the
RIR/IRFA prepared for this action
provides additional detail on non-
regulatory and regulatory measures used
to maximize the harvest of flathead sole,
rock sole, and yellowfin sole CQ.

Although a broad range of non-
regulatory arrangements exist and
regulatory measures have been
implemented to aid in the more
complete harvesting of flathead sole,
rock sole, and yellowfin sole CQ, these
measures do not fully address the range
of conditions summarized here that can
constrain harvest. Although annual
harvest rates by Amendment 80
cooperatives can vary, from 2008
through 2012, Amendment 80
cooperatives harvested approximately
21 percent of their flathead sole, 55
percent of their rock sole, and 48
percent of their yellowfin sole CQ. The
fact that harvests of flathead sole, rock
sole, and yellowfin sole are
substantially below the available CQ
suggests that existing management
measures may not provide the flexibility
needed to allow more complete harvest.

The factors discussed here that limit
Amendment 80 cooperatives from fully
harvesting their allocations also apply to
the CDQ groups. As noted in the “CDQ
Program” section of this preamble, CDQ
groups contract with both Amendment
80 and non-Amendment 80 vessels to
harvest their flathead sole, rock sole,
and yellowfin sole CDQ allocations.
Both Amendment 80 vessels and non-
Amendment 80 vessels fishing CDQ
allocations are affected by the same
uncertain operational conditions (e.g.,
difficultly predicting harvest rates of
flatfish in target and non-target
fisheries), unpredictable environmental
conditions, and market conditions that
can limit harvest. Recent harvests of
flathead sole, rock sole, and yellowfin
sole by the six CDQ groups have been
substantially below CDQ allocations, as
described in Section 1.6.1 of the RIR/
IRFA and the “CDQ Program” section of
this preamble. This indicates that
existing management measures
applicable to CDQ groups may not
provide the flexibility needed to allow
more complete harvest.
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Objectives of and Rationale for This
Proposed Action

The objective of this proposed action
is to establish a new accounting
methodology that would provide CDQ
groups and Amendment 80 cooperatives
with additional opportunities to fully
harvest flathead sole, rock sole, or
yellowfin sole allocations, while
ensuring ABCs cannot be exceeded.
This proposed action would establish
regulatory limits to ensure that the
individual ABCs for flathead sole, rock
sole, and yellowfin sole would not be
exceeded, while facilitating a more
complete harvest of one or more of these
flatfish species, up to the ABC for a
species, if specific conditions are met.
Although an individual TAC (not ABC)
may be exceeded, this proposed rule
would establish a regulatory mechanism
designed to prevent the sum of all TACs
for flathead sole, rock sole, and
yellowfin sole from being exceeded,
thereby ensuring the sum of BSAI
groundfish TACs does not exceed 2
million mt. Moreover, because no
exchange can exceed the ABC reserve
and because the action requires the
consideration of flathead sole, rock sole,
and yellowfin sole catch during the
harvest of groundfish and incidental
catch of non-groundfish species prior to
any flatfish exchange, this proposed
action would ensure that the ABC for
each flatfish species would not be
exceeded. This proposed action is
designed to provide the tools necessary
to maximize the sustainable harvest of
flathead sole, rock sole, and yellowfin
sole, and thus continues to achieve the
OY in the BSAI groundfish fisheries.

The rationale for this proposed action
follows. Flathead sole, rock sole, and
yellowfin sole are valuable species that
are not fully harvested due to a variety
of statutory and regulatory constraints
on the setting of TACs and operational,
economic, and environmental
limitations described previously in this
preamble and detailed in Sections 1.5
and 1.6 of the RIR/IRFA prepared for
this action. The proposed modifications
provide additional flexibility to existing
management practices and are
appropriate given the fact that CDQ
groups and Amendment 80 cooperatives
are participating in catch share fisheries
that are capable of limiting their overall
harvests within specific catch limits,
and CDQ groups and Amendment 80
cooperatives are subject to strict
management controls that prohibit
fishing beyond these catch limits as
described in the “CDQ Program” and
“Amendment 80 Program” sections of
this preamble.

Although CDQ groups and
Amendment 80 cooperatives have a
range of regulatory tools available to
maximize harvests, such as the ability to
transfer allocations of flathead sole, rock
sole, and yellowfin sole between CDQ
groups or between Amendment 80
cooperatives to increase overall
harvesting opportunities, the existing
harvest patterns indicate that neither
CDQ groups or Amendment 80
cooperatives are likely to fully harvest
their existing allocations (see the “CDQ
Program” and ‘“Amendment 80
Program” sections of this preamble and
Sections 1.5 and 1.6 of the RIR/IRFA
prepared for this action). The Council
and NMFS expect that additional
regulatory tools will promote increased
harvest of CDQ and CQ allocations. This
proposed action is not intended to
completely resolve the complex issues
that have constrained the CDQ groups
and Amendment 80 cooperatives from
fully harvesting their flatfish
allocations. This proposed action is
intended to provide the flexible
management necessary to mitigate a
diverse range of conditions that may
limit catch of flathead sole, rock sole,
and yellowfin sole.

This proposed action is also intended
to preserve the Council’s and NMFS’
ability to consider a broad range of
factors when determining how much
flexibility to provide CDQ groups and
Amendment 80 cooperatives through
the annual harvest specifications
process. For example, the Council could
recommend setting the ABC reserve
below the ABC surplus for flathead sole,
rock sole, and yellowfin sole to account
for any management uncertainty as a
precautionary measure. If approved, this
action promotes the Council’s and
NMFS’ ability to ensure a transparent
annual harvest specification process and
articulate the criteria by which the
Council and NMFS are making those
decisions.

The objectives of this proposed action
are consistent with the 10 National
Standards established under the
Magnuson-Stevens Act. The proposed
action addresses the Magnuson-Stevens
Act National Standards and would
balance a number of competing
objectives for fishery conservation and
management. These include National
Standard 1, National Standard 8, and
National Standard 9. National Standard
1 requires that conservation and
management measures shall prevent
overfishing while achieving, on a
continuing basis, the optimum yield
from each fishery for the U.S. fishing
industry. The ability to harvest the
entire TAC for each groundfish fishery,
in any given year, is not determinative

of whether the BSAI groundfish fishery
achieves optimum yield. Providing the
opportunity for the CDQ groups and the
Amendment 80 cooperatives to
maximize catch, retention, and
utilization of flathead sole, rock sole,
and yellowfin sole while maintaining
catch at or below the ABC for each
species is one aspect of achieving
optimum yield in the long term.
National Standard 8 requires
considering the importance of fishery
resources to fishing communities and
minimizing adverse economic impacts
on such communities. This action is
intended to improve the ability of CDQ
groups to harvest their allocations,
which could increase the economic
benefits that CDQ groups and western
Alaska communities derive from the
BSAI groundfish fisheries. National
Standard 9 requires that conservation
and management measures shall, to the
extent practicable, minimize bycatch.
This proposed action is intended to
result in higher retention and utilization
of groundfish without increasing overall
bycatch of groundfish or non-groundfish
species beyond existing limitations,
such as the ABCs.

Other species of flatfish that are
harvested by CDQ groups and the
Amendment 80 sector would not be
subject to this proposed action, because
only Arrowtooth flounder and Bering
Sea Greenland turbot are allocated to
the CDQ groups, and no other flatfish
species are allocated to the Amendment
80 Program. Therefore, these other
flatfish species are still subject to a race
for fish. This limits the ability of CDQ
groups and Amendment 80 cooperatives
to constrain harvests of non-allocated
flatfish species, and reduces the
management and enforcement tools
available to NMFS to ensure harvests do
not exceed an ABC. In addition, other
flatfish fisheries are not allocated to
CDQ groups and Amendment 80
cooperatives and are not prosecuted in
the same manner as mixed-stock flatfish
fisheries that include flathead sole, rock
sole, and yellowfin sole (see Sections
1.5.3 and 1.6.1 of the RIR/IRFA
prepared for this action). Therefore,
there is no need to provide the same
management flexibility to the other
flatfish fisheries as this proposed action
would provide to the CDQ groups and
Amendment 80 cooperatives.
Participants that do not join an
Amendment 80 cooperative and
participate in an Amendment 80 limited
access fishery would not be subject to
this proposed rule and would not
receive the opportunity to access an
ABC reserve (see Section 1.4.2 in the
RIR/IRFA prepared for this action). The
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participants in the Amendment 80
limited access fishery would continue
in a race for fish. Such participants are
not subject to the strict management
controls that apply to CDQ groups and
Amendment 80 cooperatives, such as
prohibitions against fishing once a CDQ
or CQ allocation is reached. Similarly,
the BSAI trawl limited access sector,
which is allocated a portion of the
yellowfin sole TAG, is not assigned an
exclusive harvest privilege as are CDQ
groups and the Amendment 80
cooperatives. The lack of exclusive
harvest privileges in the Amendment 80
limited access fishery and the BSAI
trawl limited access sector limits NMFS’
ability to strictly manage harvests to
ensure an ABC is not exceeded;
therefore, those sectors would not be
eligible for Flatfish Exchanges.

Proposed Action
Summary of Regulatory Changes

This action proposes the following
changes to the existing regulatory text at
50 CFR part 679:

e Add definitions for “ABC reserve,”
“ABC surplus,” “Amendment 80 ABC
reserve,” “CDQ ABC reserve,” and
“Flatfish Exchange” to § 679.2.

e Add §679.4(p) to establish the
Flatfish Exchange Application
requirements and annual limitations on
the number of Flatfish Exchanges.

¢ Add requirements for the
Preliminary Amendment 80 Cooperative
Flatfish Exchange Report to
§679.5(s)(7).

e Add §679.20(b)(1)(iii) to establish
the ABC reserves, CDQ ABC reserves,
and Amendment 80 ABC reserves as
part of the general limitations.

e Revise §679.20(c)(1)(iv) to include
Flatfish Exchange specifications in the
annual proposed groundfish harvest
specifications.

e Revise §679.20(c)(3)(iii) to include
Flatfish Exchange specifications in the
annual final groundfish harvest
specifications.

¢ In §679.31, revise the headings of
paragraphs (a) and (b) to be consistent
with this proposed rule.

e Add §679.31(a)(5) to establish the
CDQ ABC reserve as part of the CDQ
allocations.

e Add §679.31(b)(4) to allocate CDQ
ABC reserves among CDQ groups.

e Add §679.31(d) to allow CDQ
groups to access the CDQ ABC reserves.

e Add §679.91(i) to establish the
Amendment 80 ABC reserves as annual
harvest privileges allocated to
Amendment 80 cooperatives, and to
allow Amendment 80 cooperatives to
access the Amendment 80 ABC reserves.

ABC Surplus

NMFS proposes revising regulations
at §679.2 to define the ABC surplus for
flathead sole, rock sole, and yellowfin
sole in the BSAI as the difference
between each species’ annual ABC and
TAC. NMFS proposes to revise
regulations at § 679.20(c)(1)(iv) to clarify
that the ABC surplus would be specified
in the annual harvest specifications.
Under this proposed action, the Council
would continue to set the OFLs, ABCs,
and TACs, and allocations of flathead
sole, rock sole, and yellowfin sole in the
annual harvest specifications process,
and once those amounts are determined,
the annual harvest specifications would
also specify an ABC surplus for each
flatfish species. The ABC surplus would
represent the maximum additional
amount of flathead sole, rock sole or
yellowfin sole that could be harvested
above the TAC. However, the actual
amount available for harvest would be
the ABC reserve.

ABC Reserve

NMFS proposes to revise regulations
at §679.2 to define the ABC reserve for
flathead sole, rock sole, and yellowfin
sole in the BSAI as an amount equal to
or less than the ABC surplus, depending
on whether the Council and NMFS
reduce the surplus for social, economic,
or ecological considerations during the
determination of the annual harvest
specifications. NMFS proposes to revise
annual harvest specifications
regulations at § 679.20(b)(1)(iii)(A) to
clarify that the ABC reserve would be
set after consultation with the Council.
Unless the Council recommends
otherwise, or NMFS determines there is
a need to set the ABC reserve below the
ABC surplus, NMFS would set the ABC
reserve equal to the ABC surplus for
each species. Setting the ABC reserve as
a portion of the ABC surplus, or equal
to the ABC surplus, would ensure that
the total amount of each species that is
accessible would not exceed the ABC.

Section 1.4.3 of the RIR/IRFA
prepared for this action provides
additional detail on why the ABC
reserve may be set below the ABC
surplus, and those factors are briefly
summarized here. The Council or NMFS
could choose to establish a
precautionary buffer to accommodate
uncertainty in harvests under an ICA, or
to address a range of socioeconomic
considerations. As noted in the “Annual
Harvest Specifications” section of this
preamble, the amount of harvest in the
ICA can be uncertain from year to year
because it is difficult to predict specific
incidental harvest rates in the non-CDQ
and non-Amendment 80 fisheries. The

Council and NMFS may deem it
appropriate to set the ABC reserve
below the ABC surplus to accommodate
potential harvests of non-target species
greater than the ICA. Similarly, the
Council may recommend establishing
an ABC reserve less than the ABC
surplus to accommodate market
conditions. For example, the Council
may be concerned that setting an ABC
reserve for a given species at a specific
harvest level could increase supply, and
thereby reduce demand and reduce the
ex-vessel value of that flatfish species.
These effects could affect CDQ groups,
Amendment 80 cooperatives, and other
fishery participants differently. The
Council and NMFS could evaluate these
socioeconomic considerations when
setting the ABC reserve. The specific
recommendation to set an ABC reserve
below the ABC surplus for a specific
flatfish species would be described in
the annual harvest specifications.

Once the ABC reserve is identified for
a flatfish species, the ABC reserve for
that flatfish species would then be
apportioned among CDQ groups and
Amendment 80 cooperatives. NMFS
would publish the allocation of ABC
reserve available to CDQ groups and
Amendment 80 cooperatives in the
proposed and final harvest
specifications. NMFS proposes revising
annual harvest specification regulations
at §§679.20(c)(1)(iv) and (3)(iii) to
clarify that the proposed and final
harvest specifications would include the
ABC surplus, the ABC reserve, the CDQ
ABC reserve, the apportionment of the
CDQ ABC reserve among CDQ groups,
the Amendment 80 ABC reserve, and
the apportionment of the Amendment
80 ABC reserve among Amendment 80
cooperatives. This revision would be
necessary to clearly inform the public
about the specific proposed and final
allocations. Section 1.4.2 of the RIR/
IRFA provides additional detail on the
process for allocating the ABC reserve
among CDQ groups and Amendment 80
cooperatives.

CDQ ABC Reserve

NMFS proposes to revise regulations
at §679.2 to define a “CDQ ABC
reserve’’ as 10.7 percent of the amount
of the flathead sole, rock sole, or
yellowfin sole ABC reserve that is
allocated among CDQ groups as
annually calculated according to the
methods described at §679.31(b)(4). As
noted in the “CDQ Program” portion of
the preamble, the CDQ Program is
currently allocated 10.7 percent of the
TAC for these flatfish species. This
proposed rule would allocate 10.7
percent of the ABC reserve of each of
these flatfish species to the CDQ
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Program to be consistent with section
305(i)(1)(B) of the Magnuson-Stevens
Act that requires that 10.7 of the TAC
be assigned to the CDQ) Program.

NMEFS proposes to revise annual
harvest specification regulations at
§679.20(b)(1)(iii)(B) to clarify that an
amount equal to 10.7 percent of the ABC
reserves for flathead sole, rock sole, and
yellowfin sole would be allocated to
CDQ ABC reserves for each species. The
CDQ ABC reserves would be further
allocated to each CDQ group as
described under § 679.31(b)(4). NMFS
proposes to revise regulations at
§679.31(b)(4) to clarify that NMFS
would allocate each CDQ ABC reserve
among CDQ groups consistent with the
requirements in section 305(i)(1) of the
Magnuson-Stevens Act for allocating
TAC among CDQ groups. Specifically,
10 percent of the ABC reserve would be
allocated in fixed percentages to specific
CDQ groups as described in section
305(i)(1)(C) of the Magnuson-Stevens
Act, while the remaining 0.7 percent of
the ABC reserve would be allocated
among CDQ groups according to
WACDA agreements (i.e., the
Administrative Panel established in
section 305(i)(1)(G) of the Magnuson-
Stevens Act). Alternative methods for
calculating catch limits and allocating
the CDQ ABC reserve were considered
by the Council and NMFS and rejected
because they would not be consistent
with 305(i)(1) of the Magnuson-Stevens
Act (see Section 1.4.6 of the RIR/IRFA
for additional information).

Amendment 80 ABC Reserve

NMFS proposes to revise regulations
at §679.2 to define an “Amendment 80
ABC reserve” as the amount of the
flathead sole, rock sole, or yellowfin
sole ABC reserve that remains for each
species after designating the amount
assigned to the CDQ ABC reserves. The
Amendment 80 ABC reserve would be
allocated among Amendment 80
cooperatives annually as calculated
according to the methods described at
§679.91(i)(2).

NMF'S proposes to revise annual
harvest specification regulations at
§679.20(b)(1)(iii)(C) to clarify that the
Amendment 80 ABC reserve would be
calculated as the ABC reserves as
reduced by the CDQ ABC reserve. Given
the allocation of 10.7 percent of the ABC
reserve to the CDQ ABC reserve, 89.3
percent of the ABC reserve would be
allocated to the Amendment 80 ABC
reserve. The Amendment 80 ABC
reserves would be apportioned to each
Amendment 80 cooperative as described
under §679.91(1)(2).

NMFS proposes to revise regulations
at §679.91(i)(2) to clarify that the

amount of Amendment 80 ABC reserve
for each species of flathead sole, rock
sole, and yellowfin sole assigned to an
Amendment 80 cooperative is equal to
the amount of Amendment 80 QS units
of that species assigned to that
Amendment 80 cooperative by
Amendment 80 QS holders divided by
the total Amendment 80 QS pool for
that species multiplied by the
Amendment 80 ABC reserve for that
species. For example, if 60 percent of
the flathead sole, 30 percent of the rock
sole, and 20 percent of the yellowfin
sole Amendment 80 QS were assigned
to an Amendment 80 cooperative by
Amendment 80 QS holders, that
Amendment 80 cooperative would
receive access to 60 percent of the
flathead sole, 30 percent of the rock
sole, and 20 percent of the yellowfin
sole Amendment 80 ABC reserves. This
approach would ensure that each
Amendment 80 cooperative would
receive access to a portion of the
Amendment 80 ABC reserve in
proportion to its Amendment 80 QS
holdings of a species, and in turn would
provide flexibility for Amendment 80
cooperatives to engage in exchanges to
maximize their overall harvest of
flatfish. Alternative methods for
allocating the Amendment 80 ABC
reserve among Amendment 80
cooperatives were considered and
rejected because they did not provide an
equitable allocation of the Amendment
80 ABC reserve in proportion to
Amendment 80 QS holdings (see
Section 1.4.6 of the RIR/IRFA prepared
for this action for additional
information).

Under these proposed regulations, it
is important to note that if all
Amendment 80 QS holders have not
joined an Amendment 80 cooperative,
not all of an Amendment 80 ABC
reserve would be allocated. Using the
example provided in this section of the
preamble, if there is only one
Amendment 80 cooperative in the
Amendment 80 sector that is assigned
60 percent of the flathead sole, 30
percent of the rock sole, and 20 percent
of the yellowfin sole Amendment 80
QS, and all other Amendment 80 QS
holders are participating in the
Amendment 80 limited access fishery,
then NMFS would allocate only 60
percent of the flathead sole, 30 percent
of the rock sole, and 20 percent of the
yellowfin sole Amendment 80 ABC
reserve to that Amendment 80
cooperative. The remaining 40 percent
of the flathead sole, 70 percent of the
rock sole, and 80 percent of the
yellowfin sole Amendment 80 ABC
reserve would not be allocated. NMFS

notes that this example differs from the
one previously provided to the Council
in the Section 1.4.2 of the RIR/IRFA
prepared for this action when the
Council recommended Amendment 105.
Under both examples, the scenario is
identical (i.e. some Amendment 80 QS
holders are not members of the single
cooperative). Unfortunately, the
example in the RIR/IRFA prepared for
Amendment 45 that was available to the
Council at that time did not consider
that allocating 100 percent of the
Amendment 80 ABC reserve to a portion
of the Amendment 80 QS holders is
inconsistent with overall Council intent
that the apportionment of the
Amendment 80 ABC reserve for a
species be in proportion the amount of
the Amendment 80 QS pool the
Amendment 80 cooperative is assigned
for that species. Allocating all the
Amendment 80 ABC reserve to a
cooperative out of proportion to its
Amendment 80 QS holdings could
create incentives for members of the
sole Amendment 80 cooperative to
exclude Amendment 80 QS holders
from an Amendment 80 cooperative to
increase the amount of the Amendment
80 ABC reserve available to it. These
effects on Amendment 80 cooperative
formation and membership were not
considered or addressed by the Council
at the time it recommended Amendment
105. The example and method for
apportioning the Amendment 80 ABC
reserve provided above in this preamble
is consistent with Council intent and
would instead assign the Amendment
80 ABC reserve in proportion to the
amount of the Amendment 80 QS pool
an Amendment 80 cooperative is
assigned. Additional detail on this
example and the consistency of this
example with the Council’s overall
recommendation for Amendment 105 is
provided in Section 1.4.2 of the RIR/
IRFA prepared for this action.

In years where no CQ is assigned,
Flatfish Exchanges could not occur
among Amendment 80 Program
participants. Since the establishment of
the Amendment 80 Program, one or two
Amendment 80 cooperatives have been
established each year. Since 2011, all
Amendment 80 QS holders are members
of an Amendment 80 cooperative.
However, it is possible that Amendment
80 QS holders may be unwilling or
unable to establish a cooperative. In
years when no Amendment 80
cooperatives are established, NMFS
would not assign any Amendment 80
ABC reserve because there would be no
Amendment 80 cooperatives receiving

cQ.
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Example of an Annual Harvest
Specification of ABC Surplus, ABC
Reserve, CDQ ABC Reserve, and
Amendment 80 ABC Reserve

To aid the reader in understanding
this proposed action, this section
provides a hypothetical example of the
annual harvest specification process and
the allocation of the ABC surplus, ABC
reserve, CDQ ABC reserve, and
Amendment 80 ABC reserve. This
example uses the 2014 OFLs, ABCs, and
TACs established for flathead sole, rock
sole, and yellowfin sole in the final

2014 and 2015 harvest specifications (79
FR 12108, March 04, 2014). This
example also uses the 2014
apportionments of CDQ among CDQ
groups, and the allocation of CQQ among
Amendment 80 cooperatives that
existed at the time of publication of the
final 2014 and 2015 harvest
specifications (79 FR 12108, March 04,
2014). Specifically, there are six CDQ
groups, and two Amendment 80
cooperatives that include all of the
Amendment 80 QS holders. For this
example, the flathead sole and rock sole

ABC reserves are set 1,000 mt below the
ABC surpluses for those species, the
yellowfin sole ABC reserve is set 500 mt
below the yellowfin sole ABC surplus.

Table 1 describes the OFLs, ABCs,
ABC surpluses, ABC surpluses, CDQ
ABC reserves, and Amendment 80 ABC
reserves based on the proposed
allocation methodologies described
previously in this preamble. Table 2
shows the allocation of the TAC among
the ICA, CDQ Program, Amendment 80
Program, and the BSAI trawl limited
access sector.

TABLE 1—EXAMPLE OF ALLOCATION OF ABC SuRPLUS, ABC RESERVE, CDQ ABC RESERVE, AND AMENDMENT 80 ABC
RESERVE FOR FLATHEAD SOLE, ROCK SOLE, AND YELLOWFIN SOLE USING FINAL 2014 HARVEST SPECIFICATION

AMOUNTS IN METRIC TONS

CDQ ABC Amendméznt
80 AB
Species OFL ABC TAC ABC surplus ABC reserve (10 ;?’/Seg\fl?ABC reserve
'resoerve) (89.3% of ABC
reserve)
Flathead sole .........ccccc..... 79,633 66,293 24,500 41,793 40,793 4,365 36,428
Rock sole 228,700 203,800 85,000 118,800 117,800 12,605 105,195
Yellowfin sole ..........c......... 259,700 238,800 184,000 54,800 54,300 5,810 48,490

TABLE 2—EXAMPLE OF ALLOCATION OF TAC AMONG ICA, CDQ PROGRAM, AMENDMENT 80 PROGRAM, AND BSAI
TRAWL LIMITED ACCESS FISHERY ALLOCATIONS FOR FLATHEAD SOLE, ROCK SOLE, AND YELLOWFIN SOLE USING
FINAL 2014 HARVEST SPECIFICATION AMOUNTS IN METRIC TONS

CcDQ Amendment 80 BSAI trawl lim-
Species TAC ICA program program ited access fish-

allocation allocation ery allocation
Flathead Sole ........cccccorviiniiiiiiiiccceeeee 24,500 5,000 2,622 16,879 0
Rock sole .......... 85,000 8,000 9,095 67,905 0
Yellowfin sole ... 184,000 2,400 19,688 132,205 29,707

Table 3 describes the allocation of the
ABC reserve among the six CDQ groups
based on the CDQ allocations that
existed at the time of publication of the
final 2014 and 2015 harvest
specifications (79 FR 12108, March 04,
2014). A matrix describing the specific

allocations to each CDQ group, for each
CDQ species, is available on the Alaska
Region Web site at http://
alaskafisheries.noaa.gov/cdq/
allocations/annualmatrix2014.pdf. As
noted earlier in this preamble, the CDQ
ABC reserve is equal to 10.7 percent of

the ABC reserve for each of these flatfish
species. Table 3 describes the allocation
of the CDQ ABC reserve based on the
CDQ allocations to CDQ groups
applicable in 2014.

TABLE 3—EXAMPLE OF CDQ ABC RESERVE ALLOCATIONS TO CDQ GROUPS FOR FLATHEAD SOLE, ROCK SOLE, AND
YELLOWFIN SOLE USING FINAL 2014 HARVEST SPECIFICATION AMOUNTS IN METRIC TONS
[The allocations to each CDQ group are provided as a percentage within the parentheses]

©DQ ABC CDQ group and allocation of CDQ ABC reserve
Species
reserve APICDA BBEDC CBSFA CVRF NSEDC YDFDA
Flathead sole ..................... 4,365 875 921 387 654 653 875
(20.05%) (21.09%) (8.87%) (14.98%) (14.96%) (20.05%)
Rock sole .........ccoveeieennne 12,605 3,034 2,900 1,004 1,379 1,382 2,907
(24.07%) (23.00%) (7.96%) (10.96%) (10.96%) (23.06%)
Yellowfin sole .......cccccceenen 5,810 1,610 1,390 465 369 423 1,552
(27.71%) (23.92%) (8.00%) (6.35%) (7.29%) (26.72%)

Aleutian Islands Pribilof Community Development Association (APICDA), Bristol Bay Economic Development Corporation (BBEDC), Central Bering Sea Fisher-
men’s Association (CBSFA), Coastal Villages Region Fund (CVRF), Norton Sound Economic Development Corporation (NSEDC), Yukon Delta Fisheries Develop-

ment Association (YDFDA).

Table 4 describes the allocation of the
Amendment 80 ABC reserve between
the two Amendment 80 cooperatives
that applied for CQ in 2014. In 2014, all

Amendment 80 QS holders are members
of one of these cooperatives. The
allocation of ABC reserve is based on
the proportion of the Amendment 80 QS

of flathead sole, rock sole, and yellowfin
sole that each Amendment 80
cooperative is assigned. As noted earlier
in this preamble, the Amendment 80
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ABC reserve is equal to 89.3 percent of
the ABC reserve for each species.

TABLE 4—EXAMPLE OF AMENDMENT 80 ABC RESERVE ALLOCATIONS TO AMENDMENT 80 COOPERATIVES FOR FLATHEAD
SOLE, ROCK SOLE, AND YELLOWFIN SOLE USING FINAL 2014 HARVEST SPECIFICATION AMOUNTS IN METRIC TONS

[The allocations to each Amendment 80 cooperative are provided as a percentage within the parentheses]

Amendment 80 cooperative alloca-

Amendment tion of amendment 80 ABC reserve

Species ?gsé\nB/g Alaska ground- | Alaska seafood

fish cooperative cooperative
(AGC) (ASC)

FIath@ad SOIE .......eeeiiiiiie et e e e et e e e e e e e e e e e et araeaeaeaas 36,428 7,151 29,277
(19.63%) (80.37%)
ROCK SOIE ..ttt e e e e e e e e e e e sttt e e e e e e e e e e eeeeeannraneeaeaeaas 105,195 30,054 75,141
(28.57%) (71.43%)
=T T g T T = SRR 48,490 20,826 27,664
(42.95%) (57.05%)

Flatfish Exchange Application

This proposed action would require
that a CDQ group or an Amendment 80
cooperative would have to submit a
Flatfish Exchange Application to NMFS.
That application would have to be
approved by NMFS, and revised TACs
would have to be published in the
Federal Register, before unused CDQ or
CQ would be exchanged for a portion of
its CDQ ABC reserve or Amendment 80
reserve. NMFS’ approval of a Flatfish
Exchange Application is necessary to
ensure that ABC’s are not exceeded. As
proposed, NMFS would have the
authority to disapprove an application if
it is likely that an ABC will be
exceeded. This section describes this
process and associated, proposed
regulations, and provides an example of
a Flatfish Exchange.

NMFS proposes to revise regulations
at §679.2 to define a “Flatfish
Exchange” as the exchange of unused
CDQ, or Amendment 80 CQ, of flathead
sole, rock sole, or yellowfin sole in the
BSALI for an equivalent amount (in
metric tons) of CDQ ABC reserve or
Amendment 80 ABC reserve,
respectively, for flathead sole, rock sole,
or yellowfin sole in the BSAI other than
the species listed for exchange on the
Flatfish Exchange Application as
described in a notice of adjustment or
apportionment in the Federal Register.

NMFS proposes to revise regulations
at §679.4(p) to describe the Flatfish
Exchange Application. NMFS would
process any completed Flatfish
Exchange Application submitted by a
CDQ group or Amendment 80
cooperative. The Flatfish Exchange
Application must specify the amounts
of flathead sole, rock sole, and yellowfin
sole to be exchanged, and certify the
information submitted is true, correct,
and complete. The specific

requirements of the Flatfish Exchange
Application are provided on the form
that would be posted at the Alaska
Region Web site: http://
alaskafisheries.noaa.gov once
Amendment 105 and its implementing
regulations become effective. All
Flatfish Exchange Applications would
be submitted electronically through the
Alaska Region Web site: http://
alaskafisheries.noaa.gov. Currently,
CDQ groups and Amendment 80
cooperatives submit a range of
applications and reports electronically.
This provision would be consistent with
existing electronic submittal
requirements applicable to CDQ groups
and Amendment 80 cooperatives and
would reduce administrative burden
and costs.

NMFS’ approval of a Flatfish
Exchange Application would be
required prior to the use of the CDQ or
CQ subject to the Flatfish Exchange.
NMFS would approve the Flatfish
Exchange Application if: (1) The CDQ
group or Amendment 80 cooperative
exchanging flathead sole, rock sole, or
yellowfin sole has sufficient CDQ ABC
reserves or Amendment 80 ABC
reserves for the flatfish species for
which it is requesting to increase its
CDQ or CQ; (2) the CDQ group or
Amendment 80 cooperative requesting
an exchange of flathead sole, rock sole,
yellowfin sole exchanges an equal
amount of unused CDQ allocation or
unused CQ for the amount of flathead
sole, rock sole, or yellowfin sole
received from the CDQ ABC reserve or
Amendment 80 ABC reserve; and (3) the
CDQ group or Amendment 80
cooperative has not submitted three
Flatfish Exchange applications, as
described in the next section of this
preamble. NMFS notes that unused CDQ
allocation could only be exchanged for
CDQ ABC reserve, and unused CQ could

only be exchanged for Amendment 80
ABC reserve. Furthermore, NMFS notes
that a CDQ group could only submit a
Flatfish Exchange Application for an
amount of CDQ ABC reserve assigned to
that CDQ group, and an Amendment 80
cooperative could only submit a Flatfish
Exchange Application for an amount of
Amendment 80 ABC reserve assigned to
that Amendment 80 cooperative.

Proposed regulations at § 679.4(p)(4)
would provide that no Flatfish
Exchange would take effect until
notification has been published in the
Federal Register with a statement of the
findings on which the apportionment or
adjustment is based. This provision
would provide clear notification to the
public and the affected CDQ group or
Amendment 80 cooperative that the
Flatfish Exchange Application has been
approved and display the resulting
adjustment in CDQ ABC reserve and
CDQ allocation for that CDQ group, or
the resulting adjustment in Amendment
80 ABC reserve and CQ for that
Amendment 80 cooperative.

Proposed regulations at § 679.4(p)(5)
would provide that each NMFS-
approved Flatfish Exchange Application
is debited as one Flatfish Exchange, and
that an approved Flatfish Exchange is
effective on the date of publication of
the notice of adjustment or
apportionment in the Federal Register.
NMFS proposes to revise regulations at
§679.31(d) to note that CDQ groups
would need to submit and have NMFS
approve a Flatfish Exchange
Application to access their CDQ ABC
reserve. Similarly, NMFS proposes to
revise regulations at § 679.91(i)(3) to
note that Amendment 80 cooperatives
would need to submit and have NMFS
approve a Flatfish Exchange
Application to access their Amendment
80 ABC reserve.
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To aid the reader, an example of a
Flatfish Exchange is provided in Table
5. For this example, NMFS assumes that
the Amendment 80 cooperative, Alaska
Seafood Cooperative (ASC), has
submitted, and NMFS has approved, a
Flatfish Exchange Application. This
example assumes the 2014 allocations of
Amendment 80 ABC reserve that ASC
would receive are based on the final

2014 and 2015 harvest specifications
and described in Table 4 of this
preamble. This example assumes that
ASC has not previously engaged in any
Flatfish Exchanges, has an adequate
amount of unused CQ remaining, and
has adequate ABC reserve. In this
example, ASC is requesting an
additional 3,500 mt of yellowfin sole CQ
from its ABC reserve, for which it would

exchange 1,500 mt of unused flathead
sole CQ, and 2,000 mt of unused rock
sole CQ. No net change in the total
flatfish available for harvest to the ASC
would result, but the Amendment 80
cooperative would gain additional
access to yellowfin sole and forego
access to flathead sole and rock sole.

TABLE 5—EXAMPLE OF FLATFISH EXCHANGE BY AN AMENDMENT 80 COOPERATIVE (ASC) FOR FLATHEAD SOLE, ROCK
SOLE, AND YELLOWFIN SOLE USING FINAL 2014 ANNUAL HARVEST SPECIFICATION AMOUNTS IN METRIC TONS

Before exchange Exchange After exchange
; ASC ; ASC
Species ABC beﬁ)srgfggsh Adjustment 1o | Adjustment to ABC ASC CQ after
reserve before exchange amount CQ amount reserve after flat- | flatfish exchange
flatfish exchange 9 fish exchange
Flathead sole ................... 29,277 13,566 +1,500 -1,500 30,777 12,066
(+1,500) (—1,500)
Rock sole ......cccovveceennnne. 75,141 48,505 +2,000 —2,000 77,141 46,505
(+2,000) (—2,000)
Yellowfin sole ................... 27,664 75,426 —-3,500 +3,500 24,164 78,926
(—3,500) (+3,500)
SUM i 132,082 137,497 0 0 132,082 137,497

As noted earlier in this preamble and
illustrated in Table 5, under this
proposed action there would be no net
change in the total available sum of
flathead sole, rock sole, and yellowfin
sole available for harvest as CDQ or CQ.
However, CDQ groups or Amendment
80 cooperatives could use Flatfish
Exchanges to increase the available CDQ
or CQ of one or two flatfish species, by
foregoing an amount of unused CDQ or
CQ for another flatfish species, but not
maximize the harvest of all three flatfish
species during a calendar year. In the
example provided in Table 5, the ASC
cooperative has increased the amount of
yellowfin sole available for harvest. In
this example, ASC would reduce the
amount of yellowfin sole ABC reserve
available to exchange for flathead sole
or rock sole CQ in future exchanges. As
is clear from the example, there is no
net increase in the ABC reserve, as
summed across the three flatfish species
as a result of this exchange. Moreover,
Table 5 clarifies that Flatfish Exchanges
will result in the same sum of flathead
sole, rock sole, and yellowfin sole
available for harvest before, and after
the exchange.

NMFS is proposing regulations at
§679.4(p)(3) to provide that NMFS
would not approve any Flatfish
Exchange that could result in exceeding
an ABC or ABC reserve for a species. As
proposed, this method for implementing
Flatfish Exchanges is designed to ensure
that although an individual flatfish TAC
could be exceeded, the ABC will not be

exceeded. As proposed, NMFS would
have the authority to disapprove an
application if NMFS determines it is
likely that an ABC will be exceeded
because of fishing effort in another
groundfish fishery. For example, the
risk of exceeding an ABC could arise if
incidental catch of the allocated flatfish
species in other fisheries (e.g., catch of
yellowfin sole by AFA vessels in the
BSALI pollock fishery) was much higher
than anticipated. NMFS will review
each Flatfish Exchange Application and
consider approval or disapproval in
light of incidental catch levels occurring
in other groundfish fisheries. NMFS
would consider the amount of
incidental harvest under the ICAs and
the amount of harvest in the yellowfin
sole BSAI limited access fishery before
a Flatfish Exchange Application would
be approved. For example, if the ICAs
for flathead sole, rock sole, or yellowfin
sole were exceeded, or the BSAI trawl
limited access fishery exceeded its
yellowfin sole allocation, NMFS would
not approve a Flatfish Exchange
Application to harvest from an ABC
reserve if the exchange would cause a
species’ ABC to be exceeded. Moreover,
NMFS would consider increases in an
Amendment 80 cooperative’s CQ from
unused ICAs or reallocations of
yellowfin sole from the BSAI limited
access fishery, and inter-cooperative CQ
or CDQ transfers, before approving a
Flatfish Exchange Application to ensure
accurate amounts in CDQ allocation and
CQ accounts.

As noted earlier in this preamble,
Flatfish Exchanges would not be
effective until publication of a notice in
the Federal Register. The requirement
for publication in the Federal Register
would allow NMFS to fully consider the
Flatfish Exchange Application and total
catch of flathead sole, rock sole, and
yellowfin sole. NMFS could disapprove
the Flatfish Exchange if, upon further
review of the Flatfish Exchange
Application and all other sources of
catch, approval of the Flatfish Exchange
Application could cause an ABC or ABC
reserve to be exceeded. NMFS believes
that any such situation is highly
unlikely given methods in place to
accurately track catch, but this
provision would ensure proper
accounting before any Flatfish Exchange
is approved.

To further simplify the catch
accounting for Flatfish Exchanges,
NMFS proposes regulations at
§679.4(p)(3)(vii) to clarify that Flatfish
Exchanges would not be approved
unless the Flatfish Exchange
Application is received and approved
by NMFS during the same calendar year
that the Flatfish Exchange would be
implemented. As described earlier in
this preamble, CDQ groups and
Amendment 80 cooperatives have
initiated CDQ and CQ transfers at the
end of the year to account for catch that
occurred earlier during the year. This
proposed provision would clarify that
all Flatfish Exchanges would need to be
completed and received by NMFS prior
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the end of the calendar year to ensure
proper accounting for catch and ABC
reserves. NMFS notes that CDQ groups
and Amendment 80 cooperatives would
need to submit a Flatfish Exchange
Application prior to the end of the
calendar year that the exchange would
occur to allow for at least 10 business
days for NMFS review and approve (or
deny) the Flatfish Exchange Application
(i.e., publication in the Federal
Register).

The Council considered and rejected
alternatives that would have either
limited the ability to exchange flathead
sole or rock sole ABC reserve for
yellowfin sole CQ, or limit the
maximum amount of yellowfin sole CQ
that could be received through a Flatfish
Exchange (see Section 1.8.4 of the RIR/
IRFA prepared for this action). These
measures were considered as a way to
mitigate potential adverse impacts of
additional harvest opportunities that a
Flatfish Exchange could provide to
Amendment 80 cooperatives relative to
other fishery participants. Participants
in the yellowfin sole fishery in the BSAI
trawl limited access sector raised
specific concerns. The Council and
NMFS rejected these alternative
approaches because the Council and
NMEFS have the ability to set the TAC
amounts and modify the yellowfin sole
ABC reserve under this proposed action
based on a broad range of biological and
socioeconomic factors, including the
potential impact on the yellowfin sole
BSAI trawl limited access fishery during
the annual harvest specifications
process. Section 1.4.6 of the RIR/IRFA
provides additional detail on these
alternatives considered but not selected
for this proposed action.

Flatfish Exchange Limits

NMFS proposes to revise regulations
at §679.4(p)(5) to limit to three the
number of Flatfish Exchanges each CDQ
group or Amendment 80 cooperative
could execute within a fishing year to
limit the administrative burden
associated with Flatfish Exchanges. The
Council and NMFS considered an
option that would not limit the number
of Flatfish Exchanges. However, as
noted in Section 1.8.3 of the RIR/IRFA,
unlimited Flatfish Exchanges would
increase administrative burden and
costs for NMFS, and was not deemed as
necessary to provide adequate
opportunities for CDQ groups and
Amendment 80 cooperatives to engage
in Flatfish Exchanges for additional
harvest opportunities. For example, a
CDQ group could exchange unused
yellowfin sole CDQ allocation for an
equal tonnage of rock sole CDQ ABC
reserve early in the year if such a need

is projected. Subsequently, the same
CDQ group could exchange any unused
yellowfin sole CDQ allocation for an
equal tonnage of flathead sole or rock
sole ABC reserve if needed later in the
year. This would still provide CDQ
group an opportunity for a final Flatfish
Exchange by the end of the calendar
year if needed. The Council
recommended, and NMFS proposes an
annual limit of three Flatfish Exchanges
based on input from CDQ groups,
Amendment 80 cooperatives, and the
need to balance the administrative
concerns raised by NMFS. Assuming
that the same number of CDQ groups
(six) and Amendment 80 cooperatives
(two) that existed in 2014 exist in future
years, NMFS could process a maximum
of 24 Flatfish Exchanges per year.

Preliminary Amendment 80 Cooperative
Flatfish Exchange Report

NMFS proposes to revise regulations
at §679.5(s)(7) to require each
Amendment 80 cooperative to submit
annually to the Council a Preliminary
Amendment 80 Cooperative Flatfish
Exchange Report reviewing the use of
the cooperative’s Amendment 80 ABC
reserve for flathead sole, rock sole, and
yellowfin sole. Each Amendment 80
cooperative would report the number of
vessels used to harvest the Amendment
80 cooperative’s quota; the number of
Flatfish Exchanges and dates those
exchanges were approved; the types and
amounts of CQ and Amendment 80 ABC
reserve used; and the dates, types, and
amounts of inter-cooperative CQ
transfers. This report would be due to
the Council by December 1 of each year.
This report would allow the Council,
during the annual harvest specifications
process, to assess the use of Flatfish
Exchanges, the use of CQ, and weigh the
potential socioeconomic impact of
Flatfish Exchanges before establishing
the ABC reserve. The Council would
make this report available to the public.

NMEFS is not proposing to require
Amendment 80 cooperatives to disclose
catch data that may be considered
confidential. When the Council
recommended this proposed action, it
requested that NMFS implement
Federal regulations that would require
each Amendment 80 cooperative to
provide catch information for flathead
sole, rock sole, and yellowfin sole catch
as part of this new proposed reporting
requirement. However, Amendment 80
cooperative catch data at this level of
fisheries participation currently is
considered confidential and therefore
protected under section 402 of the
Magnuson-Stevens Act (16 U.S.C.
1881a). Therefore, these data cannot be
disclosed to the Council or the public.

NMEFS notes that information on
aggregate catch by all vessels operating
in the BSAI are available by species at
NMFS Web site at http://
alaskafisheries.noaa.gov or could be
provided to the Council on request at
the December meeting, or any time prior
to that meeting.

NMEF'S has issued a proposed rule
that, if implemented, will provide
additional clarification on the release of
catch information under “limited access
privilege” programs, as defined under
the Magnuson-Stevens Act (see 77 FR
30486, May 23, 2012). As proposed, that
rule addresses the release of catch
information collected under the
Amendment 80 Program. NMFS is
currently in the process of developing a
final rule for that proposed rule.
Because that proposed rule broadly
addresses the release of confidential
data under section 402 of the
Magnuson-Stevens Act, it could provide
for the release of the currently-
confidential catch information on
flathead sole, rock sole, and yellowfin
sole the Council requested when it
recommended this proposed action. If
that final rule provides additional
clarification on the amount and type of
data that may be released by
Amendment 80 cooperatives prior to the
publication of a final rule for this
proposed action (if approved), then
NMFS would amend the rule proposed
here so that the final rule accommodates
the specific catch information requests
made by the Council.

The proposed reporting requirements
are intended to maintain a transparent
groundfish harvest specifications
process while providing the Council
and the public additional information
that could be used to identify any
fishery impacts of this proposed action
on non-Amendment 80 cooperative
participants. The Council and NMFS
acknowledged that the use of the
flexibility provided by this proposed
rule could have impacts on other fishery
participants, which were previously
assessed (see Categorical Exclusion, see
ADDRESSES), but could be better
understood by obtaining information on
the use of CQ transfers and Flatfish
Exchanges by Amendment 80
cooperatives. For example, the use of
Flatfish Exchanges could allow
additional access to markets or modify
the timing of harvests that may have
socioeconomic impacts on non-
Amendment 80 Program fisheries (see
Sections 1.8.2.3 and 1.8.2.4 of the RIR/
IRFA prepared for this action for more
detail).

The Council and NMFS determined
the best way to monitor potential
socioeconomic changes in non-
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Amendment 80 Program fisheries would
be to review the transfers of flathead
sole, rock sole, and yellowfin sole CQ
among Amendment 80 cooperatives,
and the amount of Amendment 80 ABC
reserves used by Amendment 80
cooperatives. Reporting the amounts
and frequency of Flatfish Exchanges
(and CQ transfers) could aid the
Council, NMFS, and the public in
providing a greater understanding of the
relative impacts of this proposed action
on harvests of flathead sole, rock sole,
and yellowfin sole. The Preliminary
Amendment 80 Cooperative Flatfish
Exchange Report would provide the
Council, NMFS, and the public with
specific data on the timing and amount
CQ transferred between cooperatives,
and the number and amounts of flathead
sole, rock sole, and yellowfin sole
exchanged through Flatfish Exchanges.
The proposed Preliminary
Amendment 80 Cooperative Flatfish
Exchange Report would be integrated
into the annual harvest specifications
process. The Council would receive the
reports, receive public comment on
these reports, and incorporate that
information in its ABC reserve
decisions. Under this proposed action,
the Council would use these data when
deciding whether to recommend ABC
reserve amounts below the ABC surplus
amounts for flathead sole, rock sole, and
yellowfin sole. This proposed reporting
requirement is intended to maximize
the Council’s ability to consider factors
that it may not otherwise have available
relating to the use of flathead sole, rock
sole, and yellowfin sole when it
considers establishing an ABC reserve
during its December Council meeting.
This proposed action would not
modify existing reporting requirements
for the CDQ groups. The Council did not
recommend, and this proposed rule
would not propose a similar report from
CDQ groups, given the small amount of
the ABC reserve (10.7 percent) allocated
to CDQ Program, and the limited impact
that the use of Flatfish Exchanges by
CDQ groups would be likely to have on
other fishery participants. The potential
impact of the use of the CDQ ABC
reserve is limited by the fact that the
CDQ ABC reserve is allocated among six
CDQ groups, and no one CDQ group is
likely to be able to substantially increase
its harvests relative to the TAC for any
species under this proposed action (see
Tables 1 and 3 of this preamble for an
example of the amount of TAC and ABC
reserve available to each CDQ group).
This proposed rule would not modify
existing regulations that require each
Amendment 80 cooperative to submit
an Annual Amendment 80 cooperative
report (see regulations at § 679.5(s)(6)).

Classification

Pursuant to section 304(b)(1)(A) and
305(d) of the Magnuson-Stevens Act, the
NMFS Assistant Administrator has
determined that Amendment 105 to the
BSAI FMP and this proposed rule are
consistent with the BSAI FMP,
provisions of the Magnuson-Stevens Act
and other applicable law, subject to
further consideration after public
comment.

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866.

An IRFA was prepared, as required by
section 603 of the Regulatory Flexibility
Act (RFA). The IRFA describes the
economic impact this proposed rule, if
adopted, would have on small entities.
A description of the action, why it is
being considered, and the legal basis for
this action are contained at the
beginning of this section and in the
SUMMARY section of the preamble and
are not repeated here. Each of the
statutory requirements of section 603(b)
and (c) has been addressed and is
summarized as follows. A copy of the
complete IRFA is available from NMFS
(see ADDRESSES).

Number and Description of Small
Entities Regulated by the Proposed
Action

CDQ groups and Amendment 80
cooperatives are directly regulated
through this proposed action through
their allocations of harvesting privileges
for flathead sole, rock sole, and
yellowfin sole.

On June 20, 2013, the Small Business
Administration (SBA) issued a final rule
revising the small business size
standards for several industries effective
July 22, 2013. 78 FR 37398 (June 20,
2013). The rule increased the size
standard for Finfish Fishing from $4.0 to
19.0 million, Shellfish Fishing from $4.0
to 5.0 million, and Other Marine Fishing
from $4.0 to 7.0 million, Id. at 37400
(Table 1). The new size standards were
used to prepare the IRFA for this action.

All the vessels and companies
participating in the Amendment 80
sector have been affiliated with one of
two Amendment 80 cooperatives, the
Alaska Seafood Cooperative or the
Alaska Groundfish Cooperative, since
2011. The most recent gross revenue
data for Amendment 80 cooperatives is
from 2011, and these data indicate that
the total gross revenues earned by the
vessels in each of the Amendment 80
cooperatives exceed $19.0 million.
Thus, the vessels and companies
participating in Amendment 80
cooperatives are all large entities, either
by virtue of their own gross revenues or

by virtue of their affiliation with other
large entities through their cooperative
membership. Therefore, this analysis
addresses the impact on the directly
regulated small entities (i.e., CDQ
groups) and not Amendment 80
cooperatives.

The six CDQ groups are all small
entities by virtue of their non-profit
status. These groups include Aleutian
Pribilof Island Community Development
Association, Bristol Bay Economic
Development Corporation, Central
Bering Sea Fishermen’s Association,
Coastal Villages Region Fund, Norton
Sound Economic Development
Corporation, and Yukon Delta Fisheries
Development Association. Each of these
groups is organized as an independently
owned and operated not-for-profit entity
and none is dominant in its field;
consequently, each is a “‘small entity”
under the RFA.

All six CDQ groups annually are
allocated groundfish, halibut, and crab
CDQ allocations. These groups
participate, either directly or indirectly,
in the commercial harvest of these
allocations. Commercially valuable
allocations include (among others)
Alaska pollock, Pacific cod, sablefish,
Pacific halibut, Greenland turbot, Atka
mackerel, various flatfish species, as
well as king and Tanner crab. CDQ
groups receive royalties from the
successful harvest of CDQ by
commercial fishing companies, as well
as access to employment and training
opportunities for their communities’
residents. Royalties and income from
CDQ harvesting activities are used to
fund economic development projects in
CDQ communities. In 2011, the six CDQ
groups earned approximately $311.5
million in royalties (i.e., gross revenues)
from the harvest of CDQ allocations.
CDQ Program activities are discussed in
detail in Section 1.6 of the RIR/IRFA
prepared for this action.

Duplicate, Overlapping, or Conflicting
Federal Rules

No duplication, overlap or conflict
between this proposed action and
existing Federal rules has been
identified.

Description of Significant Alternatives
That Minimize Adverse Impacts on
Small Entities

An IRFA also requires a description of
any significant alternatives to the
preferred alternative (Alternative 3,
option 1 described below) that
accomplish the stated objectives, are
consistent with applicable statutes, and
that would minimize any significant
economic impact of the proposed rule
on small entities. The suite of potential
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actions includes three alternatives and
associated options. A detailed
description of these alternatives and
options is provided in Section 1.4 of the
RIR/IRFA prepared for this action.

Alternative 1 is the status quo, and
does not provide additional harvesting
flexibility for flathead sole, rock sole, or
yellowfin sole to CDQ groups.
Alternative 2 would establish a CDQ
ABC reserve for flathead sole, rock sole,
or yellowfin sole that is allocated among
CDQ groups equal to 10.7 percent of the
ABC surplus for each species, while
Alternative 3 would allow the Council
or NMFS to establish a CDQ ABC
reserve for flathead sole, rock sole, or
yellowfin sole that is allocated among
CDQ groups that may be less than or
equal to 10.7 percent of the ABC surplus
for each species after considering
socioeconomic or biological
considerations.

Alternative 2 is less restrictive, and
thus has fewer adverse impacts on the
directly regulated CDQ groups. While
Alternative 2 may be less restrictive to
CDQ groups, Alternative 3 was adopted
because it provides the Council
flexibility to address socioeconomic or
biological considerations during the
annual harvest specifications process.
The Council and NMFS may deem it
appropriate to set the ABC reserve
below the ABC surplus to accommodate
potential harvests of non-target species
greater than the ICA. Similarly, the
Council may recommend establishing
an ABC reserve less than the ABC
surplus to accommodate market
conditions.

The Council also considered three
options that could apply to either
Alternative 2 or Alternative 3; however,
options 2 and 3 are mutually exclusive.
Option 1 would establish an ABC
surplus, ABC reserve, and CDQ ABC
reserve for flathead sole, rock sole, and
yellowfin sole, but limit the number of
Flatfish Exchanges to no more than
three Flatfish Exchanges per CDQ group
per calendar year. Option 2 would
create an ABC surplus, ABC reserve,
and CDQ ABC reserve only for flathead
sole and rock sole. Option 3 limits the
maximum amount of the ABC surplus,
ABC reserve, and CDQ ABC reserve for
yellowfin sole available to CDQ groups.
Options 2 and 3 are more restrictive
than Option 1 and provide fewer
opportunities for CDQ groups to use
Flatfish Exchanges to maximize their
harvests, particularly their harvests of
yellowfin sole. Therefore, Options 2 or
3 would have more adverse impacts on
CDQ groups than the preferred
alternative, which combines Alternative
3 and Option 1.

Option 1, which limits CDQ groups to
three Flatfish Exchanges during a year,
is more restrictive than the adoption of
Alternative 3 without the option.
Alternative 3 without Option 1 would
not limit the number of Flatfish
Exchanges that a CDQ group could
undertake each calendar year. However,
Option 1 was meant to limit the
potential administrative burden and
costs on NMFS of the proposed action.
As explained in Section 1.8.3 of the
RIR/IRFA prepared for this action, the
Council determined and NMFS agreed
that a maximum of three Flatfish
Exchanges per calendar year per CDQ
group would meet the goals and
objectives for the proposed action,
would not unduly constrain CDQ
groups, and would reduce
administrative burden and costs on
NMEFS. The Flatfish Exchange limits are
intended to allow the CDQ groups to
make an adequate number of exchanges
needed to accommodate uncertain
harvesting conditions throughout the
year as described earlier in the preamble
and in Section 1.6.1 of the RIR/IRFA
prepared for this action.

Projected Reporting, Recordkeeping,
and Other Compliance Requirements

This action is projected to have a
negligible impact on the recordkeeping
and reporting requirements of CDQ
groups participating in the BSAI
groundfish fisheries. The regulations
proposed under this amendment
directly impact the recordkeeping and
reporting requirements of Amendment
80 cooperatives, but not those of the
CDQ groups. Under this action, NMFS
would not require the directly regulated
small entities (i.e., CDQ groups) to
annually report data on Flatfish
Exchanges. Moreover, the decision to
submit a Flatfish Exchange Application
is entirely voluntary on the part of all
affected entities. If a CDQ group chooses
to submit a Flatfish Exchange
Application, it will need to submit the
information required. The information
required in a Flatfish Exchange
Application is similar to the information
already required by for transfers of CDQ
allocations among CDQ groups (see
regulations at § 679.5(n)). Some
recordkeeping and reporting
requirements would be required by
Amendment 80 cooperatives, which are
considered large entities and is not
addressed further here.

Collection-of-Information Requirements

This proposed rule contains
collection-of-information requirements
subject to review and approval by OMB
under the Paperwork Reduction Act
(PRA). These requirements have been

submitted to OMB for approval under
OMB Control Number 0648-0565.
Public reporting burden is estimated to
average 30 minutes for the Flatfish
Exchange Application and 25 hours for
Preliminary Amendment 80 Cooperative
Flatfish Exchange Report. The estimated
response times include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Public comment is sought regarding:
Whether this proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
the accuracy of the burden estimate;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways to minimize the
burden of collecting the information,
including the use of automated
collection techniques or other forms of
information technology. Send comments
on these or any other aspects of the
collection of information to NMFS at the
ADDRESSES above, and email to OIRA_
Submission@omb.eop.gov, or fax to
(202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: June 24, 2014.
Eileen Sobeck,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 679 is proposed
to be amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

m 1. The authority citation for 50 CFR
part 679 continues to read as follows:
Authority: 16 U.S.C. 773 et seq.; 1801 et
seq.; 3631 et seq.; Pub. L. 108—447.
m 2.In §679.2, add definitions for “ABC
reserve”’; “ABC surplus”; “Amendment
80 ABC reserve’’; “CDQ ABC reserve”;
and “Flatfish Exchange” in alphabetical
order to read as follows:

§679.2 Definitions.

* * * * *
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ABC reserve means, for purposes of
flathead sole, rock sole, and yellowfin
sole in the BSAI, an amount, not to
exceed the ABC surplus, that may be
reduced for social, economic, or
ecological considerations according to
§679.20(b)(1)(iii).

ABC surplus means, for purposes of
flathead sole, rock sole, and yellowfin
sole in the BSAI, the difference between
each species’ annual ABC and TAC.

Amendment 80 ABC reserve means
the amount of the flathead sole, rock
sole, or yellowfin sole ABC reserve that
remains after designating the amount
assigned to the CDQ ABC reserve and
that is allocated among Amendment 80
cooperatives as calculated annually as
described at § 679.91(1)(2).

* * * * *

CDQ ABC reserve means 10.7 percent
of the amount of the flathead sole, rock
sole, or yellowfin sole ABC reserve that
is allocated among the CDQ groups as
calculated annually as described at
§679.31(b)(4).

Flatfish Exchange means the
exchange of unused CDQ, or
Amendment 80 CQ, of flathead sole,
rock sole, or yellowfin sole in the BSAI
for an equivalent amount (in metric
tons) of CDQ ABC reserve or
Amendment 80 ABC reserve,
respectively, for flathead sole, rock sole,
or yellowfin sole in the BSAI other than
the species listed for exchange on the
Flatfish Exchange Application as
described in a notice of adjustment or
apportionment in the Federal Register.
* * * * *

m 3.In §679.4, add paragraph (p) to read
as follows:

§679.4 Permits.

* * * * *

(p) Flatfish Exchange Application. (1)
Completed application. NMFS will
process only completed Flatfish
Exchange Applications submitted by
CDQ groups or Amendment 80
cooperatives.

(2) Certification. The designated
representative must log into the Alaska
Region Online application Web site and
complete an exchange application form
provided on the Web site. By using the
NMFS ID, password, and Transfer Key
and submitting the Flatfish Exchange
Application, the designated
representative certifies that all
information submitted is true, correct,
and complete.

(3) Approval. A CDQ group or
Amendment 80 cooperative must
receive NMFS’ approval of a Flatfish
Exchange Application prior to using the

CDQ or Amendment 80 CQ subject to
the Flatfish Exchange. NMFS will
approve the Flatfish Exchange
Application if:

(i) The CDQ group has sufficient CDQ
ABC reserves of flathead sole, rock sole,
or yellowfin sole;

(ii) The Amendment 80 cooperative
has sufficient Amendment 80 ABC
reserves of flathead sole, rock sole, or
yellowfin sole;

(iii) The CDQ group receiving flathead
sole, rock sole, or yellowfin sole from its
CDQ ABC reserve exchanges an equal
amount of unused CDQ of flathead sole,
rock sole, or yellowfin sole, other than
the species received from its CDQ ABC
reserve;

(iv) The Amendment 80 cooperative
receiving flathead sole, rock sole, or
yellowfin sole from its Amendment 80
ABC reserve exchanges an equal amount
of unused Amendment 80 CQ of
flathead sole, rock sole, or yellowfin
sole, other than the species received
from its Amendment 80 ABC reserve;

(v) The CDQ group or Amendment 80
cooperative has not received at least
three approved Flatfish Exchanges
during that calendar year, as described
at paragraph (p)(5) of this section;

(vi) Approval of the Flatfish Exchange
Application will not cause flathead sole,
rock sole, or yellowfin sole to exceed an
ABC or an ABC reserve for that species;
and

(vii) NMFS receives a completed
Flatfish Exchange Application from a
CDQ group or Amendment 80
cooperative during the calendar year for
which the Flatfish Exchange would be
effective, and NMFS can approve that
Flatfish Exchange Application before
the end of the calendar year in which
the Flatfish Exchange would be
effective.

(4) Notification. (i) No exchange,
adjustment, or apportionment of
flathead sole, rock sole, or yellowfin
sole may take effect until a notice of
adjustment or apportionment has been
published in the Federal Register with
a statement of the findings on which the
apportionment or adjustment is based.

(ii) Each NMFS approved Flatfish
Exchange is debited as one Flatfish
Exchange. An approved Flatfish
Exchange is effective on the date of
publication of the notice of adjustment
or apportionment in the Federal
Register.

(5) CDQ ABC reserve and Amendment
80 ABC reserve exchange limitations.
Each CDQ group and each Amendment
80 cooperative is limited to no more
than three Flatfish Exchanges per
calendar year.

m 4.In §679.5, redesignate paragraph
(s)(7) as (s)(8) and add a new paragraph
(s)(7) to read as follows:

§679.5 Recordkeeping and reporting
(R&R).

(S) I

(7) Preliminary Amendment 80
Cooperative Flatfish Exchange Report—
(i) Applicability. An Amendment 80
cooperative issued a CQQ permit must
submit annually to the Council a
Preliminary Amendment 80 Cooperative
Flatfish Exchange Report reviewing the
use of the cooperative’s ABC reserve for
flathead sole, rock sole, and yellowfin
sole.

(ii) Time limits and submittal. (A) The
Preliminary Amendment 80 Cooperative
Flatfish Exchange Report must be
submitted to the North Pacific Fishery
Management Council at 605 West 4th
Avenue, Suite 306, Anchorage, AK
99501.

(B) The Preliminary Amendment 80
Cooperative Flatfish Exchange Report
must include a review of the Flatfish
Exchanges for that calendar year
through October 31.

(C) The Preliminary Amendment 80
Cooperative Flatfish Exchange Report
must be received by the Council not
later than 1700 hours, A.l.t., December
1 of each year.

(iii) Information required. Each
Preliminary Amendment 80 Cooperative
Flatfish Exchange Report must include
all of the information required on the
Preliminary Amendment 80 Cooperative
Flatfish Exchange Report form and all
required additional documentation.

* * * * *

m 5.In §679.20, add paragraph (b)(1)(iii)
and revise paragraphs (c)(1)(iv) and
(c)(3)(iii) to read as follows:

§679.20 General limitations.

* * * * *

(b) * *x %
1 * x %

(iii) ABC reserves. (A) ABC reserves
are annually established for flathead
sole, rock sole, and yellowfin sole. For
each flatfish species, the ABC reserve is
calculated as an amount less than or
equal to the ABC surplus. NMFS, after
consultation with the Council, may set
the ABC reserve for flathead sole, rock
sole, or yellowfin sole below the ABC
surplus for that species based on social,
economic, or ecological considerations.

(B) CDQ ABC reserves. An amount
equal to 10.7 percent of the ABC
reserves for flathead sole, rock sole, and
yellowfin sole will be allocated to a
CDQ ABC reserve. The CDQ ABC
reserves will be:

(1) Calculated during the annual
harvest specifications described at
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paragraph (c) of this section, as
allocations to CDQ groups; and

(2) Allocated to each CDQ group as
described under §679.31(b)(4).

(C) Amendment 80 ABC reserves.
Amendment 80 ABC reserves shall be
calculated as the ABC reserves
described under paragraph (b)(1)(iii)(A)
of this section as reduced by the CDQ
ABC reserves under paragraph
(b)(1)(iii)(B) of this section. The
Amendment 80 ABC reserves will be:

(1) Calculated during the annual
harvest specifications described at
paragraph (c) of this section, as
allocations to Amendment 80
cooperatives; and

(2) Allocated to each Amendment 80
cooperative as described under
§679.91(i)(2).

* * * * *

(c) * x %

1) L

(iv) BSAL (A) The proposed harvest
specifications will specify for up to two
fishing years the annual TAC for each
target species and apportionments
thereof, PSQ reserves and prohibited
species catch allowances, seasonal
allowances of pollock, Pacific cod, and
Atka mackerel TAC (including pollock,
Pacific cod, and Atka mackerel CDQ),
and CDQ reserves.

(B) The proposed harvest
specifications will specify for up to two
fishing years the ABC surpluses, ABC
reserves, CDQ ABC reserves, CDQ ABC
reserves for each CDQ group,
Amendment 80 ABC reserves, and
Amendment 80 ABC reserves for each
Amendment 80 cooperative for flathead
sole, rock sole, and yellowfin sole.

* * * * *

(3) * *x %

(ii1) BSAI (A) The final harvest
specifications will specify for up to two
fishing years the annual TAC for each
target species and apportionments
thereof, PSQ reserves and prohibited
species catch allowances, seasonal
allowances of pollock (including
pollock, Pacific cod, and Atka mackerel
CDQ), and CDQ reserves.

(B) The final harvest specifications
will specify for up to two fishing years
the annual ABC surpluses, ABC
reserves, CDQ ABC reserves, CDQ ABC
reserves for each CDQ group,
Amendment 80 ABC reserves, and
Amendment 80 ABC reserves for each
Amendment 80 cooperative for flathead
sole, rock sole, and yellowfin sole.

* * * * *

m 6.In §679.31, revise paragraphs (a)
heading and (b) heading and add
paragraphs (a)(5), (b)(4), and (d) to read
as follows:

§679.31 CDQ and PSQ reserves,
allocations, and transfers.

(a) CDQ, PSQ, and CDQ ABC reserves.
* *x %

(5) CDQ ABC reserves. (See
§679.20(b)(1)(iii)(A)).

(b) Allocations of CDQ, PSQ, and
CDQ ABC reserves among the CDQ
groups. * * *

(4) Annual allocations of CDQ ABC
reserves among the CDQ groups. (i) An
amount equivalent to 10 percent of the
ABC reserve for flathead sole, rock sole,
and yellowfin sole as determined under
the annual harvest specifications at
§679.20(c) shall be allocated among the
CDQ groups based on the CDQ
percentage allocations under 16 U.S.C.
1855(i)(1)(C), unless modified under 16
U.S.C. 1855(1)(1)(H); and

(ii) An amount equivalent to 0.7
percent of the ABC reserve for flathead
sole, rock sole, and yellowfin sole as
determined under the annual harvest
specifications at § 679.20(c) shall be
allocated among the CDQ groups by the
panel established in section 305(i)(1)(G)
of the Magnuson-Stevens Act.

(d) Accessing CDQ ABC reserves. Each
CDQ group may request that NMFS
approve a Flatfish Exchange to add
flathead sole, rock sole, or yellowfin
sole to its CDQQ account in exchange for
reducing its CDQ account by an equal
amount of flathead sole, rock sole, or
yellowfin sole. CDQ groups may request
Flatfish Exchanges by submitting a

completed Flatfish Exchange
Application as described at § 679.4(p).

m 7.In §679.91, add paragraph (i) to
read as follows:

§679.91 Amendment 80 Program annual
harvester privileges.

* * * * *

(i) Amendment 80 ABC reserves. (1)
General. The Regional Administrator
will determine the Amendment 80 ABC
reserves for flathead sole, rock sole, and
yellowfin sole that will be assigned to
the Amendment 80 sector as part of the
annual harvest specifications described
at §679.20(c). Amendment 80 ABC
reserves will be further allocated to
Amendment 80 cooperative(s), as
described in paragraph (i)(2) of this
section.

(2) Allocation of Amendment 80 ABC
reserves to Amendment 80 cooperatives.
The amount of Amendment 80 ABC
reserve for each species of flathead sole,
rock sole, and yellowfin sole assigned to
an Amendment 80 cooperative is equal
to the amount of Amendment 80 QS
units of that species assigned to that
Amendment 80 cooperative by
Amendment 80 QS holders divided by
the total Amendment 80 QS pool for
that species multiplied by the
Amendment 80 ABC reserve for that
species.

(3) Accessing Amendment 80 ABC
reserves. An Amendment 80 cooperative
may request that NMFS approve a
Flatfish Exchange to add flathead sole,
rock sole, or yellowfin sole CQ to its
Amendment 80 CQ account in exchange
for reducing its Amendment 80 CQ by
an equal amount of flathead sole, rock
sole, or yellowfin sole. An Amendment
80 cooperative may request Flatfish
Exchanges by submitting a completed
Flatfish Exchange Application as
described in § 679.4(p).

[FR Doc. 2014-15185 Filed 6-27-14; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-201-838]

Seamless Refined Copper Pipe and
Tube From Mexico: Final Results of
Antidumping Duty Administrative
Review; 2011-2012

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On December 24, 2013, the
Department of Commerce (the
Department) published in the Federal
Register the Preliminary Results of the
2011-2012 administrative review of the
antidumping duty order on seamless
refined copper tube and pipe from
Mexico.! This review covers two
producers/exporters of the subject
merchandise, GD Affiliates S. de R.L. de
C.V. (Golden Dragon) 2 and Nacional de
Cobre, S.A. de C.V. (Nacobre). We gave
interested parties an opportunity to
comment on the Preliminary Results
and, based upon our analysis of the
comments, we continue to find that
sales of subject merchandise have been
made at prices below normal value.
DATES: Effective Date: June 30, 2014.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Eastwood or Dennis McClure,
AD/CVD Operations, Office II,

1 See Seamless Refined Copper Pipe and Tube
From Mexico: Preliminary Results of Antidumping
Duty Administrative Review; 2011-2012, 78 FR
77651 (December 24, 2013) (Preliminary Results),
and accompanying Preliminary Decision
Memorandum.

2The Department has previously treated GD
Affiliates S. de R.L. de C.V. as part of a single entity
including: (1) GD Copper Cooperatief U.A.; (2) Hong
Kong GD Trading Co. Ltd.; (3) Golden Dragon
Holding (Hong Kong) International, Ltd.; (4) GD
Copper U.S.A. Inc.; (5) GD Affiliates Servicios S. de
R.L. de C.V.; and (6) GD Affiliates S. de R.L. de C.V.,
which is collectively referred to as Golden Dragon.
See, e.g., Seamless Refined Copper Pipe and Tube
From Mexico: Final Results of Antidumping Duty
New Shipper Review, 77 FR 59178 (Sept. 26, 2012),
and accompanying Issues and Decision
Memorandum.

Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-3874 or (202) 482-5973,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On December 24, 2013, the
Department published in the Federal
Register the Preliminary Results of the
2011-2012 administrative review of the
antidumping duty order on seamless
refined copper pipe and tube from
Mexico. We invited parties to comment
on the Preliminary Results. We received
case briefs from Golden Dragon,
Nacobre, and the petitioners 3 on
January 23, 2014. On January 28, 2014,
we also received comments from
Nacobre related to U.S. Customs and
Border Protection (CBP) information
placed on the record in January 2014.4
On February 3, 2014, we received
rebuttal briefs from Golden Dragon and
the petitioners. A public hearing was
held on February 20, 2014, to discuss
issues raised in the briefs. On April 9,
2014, we postponed the final results by
30 days; 5 on May 15, 2014, we
postponed the final results by an
additional 30 days.®

Scope of the Order

The merchandise subject to the order?
is seamless refined copper pipe and

3The petitioners are Cerro Flow Products, LLC,
Wieland Copper Products, LLC, Mueller Copper
Tube Products, Inc. and Mueller Copper Tube
Company, Inc.

4 See the January 17, 2014, memorandum to the
File from Elizabeth Eastwood, Senior Analyst,
entitled “Information from U.S. Customs and
Border Protection (CBP) Regarding U.S. Sale of
Nacional de Cobre, S.A. de C.V. (Nacobre).”

5 See the April 9, 2014, memorandum to Christian
Marsh, Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations from James
Maeder, Director, entitled “Seamless Refined
Copper Pipe and Tube from Mexico: Extension of
Deadline for Final Results of Antidumping Duty
Administrative Review; 2011-2012.”

6 See the May 15, 2014, memorandum to
Christian Marsh, Deputy Assistant Secretary for
Antidumping and Gountervailing Duty Operations
from James Maeder, Director, entitled “Seamless
Refined Copper Pipe and Tube from Mexico:
Extension of Deadline for Final Results of
Antidumping Duty Administrative Review; 2011—
2012.”

7 See Seamless Refined Copper Pipe and Tube
From Mexico and the People’s Republic of China:
Antidumping Duty Orders and Amended Final
Determination of Sales at Less Than Fair Value

tube. The product is currently classified
under the Harmonized Tariff Schedule
of the United States (HTSUS)
subheadings 7407.10.1500,
7419.99.5050, 8415.90.8065, and
8415.90.8085. Although the HTSUS
numbers are provided for convenience
and customs purposes, the written
product description, available in the
Issues and Decision Memorandum,8
remains dispositive.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties in this
administrative review are listed in the
Appendix to this notice and addressed
in the Issues and Decision
Memorandum. Parties can find a
complete discussion of all issues raised
in this review and the corresponding
recommendations in this public
memorandum, which is on file
electronically via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (IA ACCESS).
IA ACCESS is available to registered
users at http://iaaccess.trade.gov,; the
Issues and Decision Memorandum is
also available to all parties in the
Central Records Unit, room 7046, of the
main Department of Commerce
building.

In addition, a complete version of the
Issues and Decision Memorandum can
be accessed directly on the Web at
http://enforcement.trade.gov/frn/. The
paper copy and electronic version of the
Issues and Decision Memorandum are
identical in content.

Changes Since the Preliminary Results

We revised our preliminary margin
calculation for Nacobre to incorporate
certain changes to Nacobre’s assessment
rate and cost of production, as noted in
Comments 7 and 8, respectively, of the
accompanying Issues and Decision
Memorandum. We made no changes to
the calculation of Golden Dragon’s

From Mexico, 75 FR 71070 (November 22, 2010)
(Amended Final and Order).

8 See memorandum to Paul Piquado, Assistant
Secretary for Enforcement and Compliance, from
Christian Marsh, Deputy Assistant Secretary for
Antidumping and Countervailing Duty Operations,
entitled “Issues and Decision Memorandum for the
Final Results of the Antidumping Duty
Administrative Review of Seamless Refined Copper
Pipe and Tube from Mexico; 2011-2012,” which is
hereby adopted by this notice (Issues and Decision
Memorandum).


http://enforcement.trade.gov/frn/
http://iaaccess.trade.gov
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weighted-average dumping margin in
these final results.

Period of Review

The period of review is November 1,
2011, through October 31, 2012.

Duty Absorption

In the Preliminary Results, we found
that antidumping duties have been
absorbed by Golden Dragon and
Nacobre on all U.S. sales made through
their affiliated importers of record.? We
have received no further information
regarding this issue for the final results.
Therefore, for the final results, we
continue to find that antidumping
duties have been absorbed by Golden
Dragon and Nacobre on all U.S. sales
made through their affiliated importers
of record.

FINAL RESULTS OF THE REVIEW

Weighted-
average
dumping

margin
(percent)

Producer or exporter

GD Affiliates S. de R.L. de C.V ..
Nacional de Cobre, S.A. de C.V

2.26
0.58

Disclosure

We will disclose the calculations
performed within five days of the date
of publication of this notice to parties in
this proceeding in accordance with 19
CFR 351.224(b).

Assessment Rate

Pursuant to section 751(a)(2)(C) of the
Tariff Act of 1930, as amended (the Act),
and 19 CFR 351.212(b)(1), the
Department has determined, and CBP
shall assess, antidumping duties on all
appropriate entries of subject
merchandise and deposits of estimated
duties, where applicable, in accordance
with the final results of this review. The
Department intends to issue appropriate
assessment instructions directly to CBP
41 days after publication of the final
results of this administrative review
pursuant to 19 CFR 356.8(a).

For Golden Dragon and Nacobre, the
Department will calculate importer-
specific assessment rates equal to the
ratio of the total amount of dumping
calculated for the importer’s examined
sales and the total entered value of those
sales. Where an importer-specific
assessment rate is zero or de minimis
(i.e., less than 0.5 percent), the
Department will instruct CBP to
liquidate these entries without regard to

9 See Preliminary Results and accompanying
Preliminary Decision Memorandum at 17.

antidumping duties pursuant to 19 CFR
351.106(c)(2).

Cash Deposit Requirements

The following deposit requirements
will be effective upon publication of the
notice of these final results for all
shipments of seamless refined copper
pipe and tube from Mexico entered, or
withdrawn from warehouse, for
consumption on or after the publication
date as provided by section 751(a)(2) of
the Act: (1) The cash deposit rates for
Golden Dragon and Nacobre will be
equal to the weighted-average dumping
margins established in the final results
of this administrative review; (2) for
merchandise exported by manufacturers
or exporters not covered in this review
but covered in a completed prior
segment of the proceeding, the cash
deposit rate will continue to be the
company-specific rate published for the
most recently completed segment; (3) if
the exporter is not a firm covered in this
review, a prior review, or the original
investigation but the manufacturer is,
the cash deposit rate will be the rate
established for the most recently
completed segment for the manufacturer
of the merchandise; (4) the cash deposit
rate for all other manufacturers or
exporters will continue to be 26.03
percent, the all-others rate established
in the Amended Final and Order. These
cash deposit requirements, when
imposed, shall remain in effect until
further notice.

Notification to Importers

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this POR.
Failure to comply with this requirement
could result in the Department’s
presumption that reimbursement of
antidumping duties has occurred and
the subsequent assessment of doubled
antidumping duties.

Administrative Protective Order

In accordance with 19 CFR
351.305(a)(3), this notice also serves as
a reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
return or destruction of proprietary
information disclosed under the APO,
which continues to govern business
proprietary information in this segment
of the proceeding. Timely written
notification of the return or destruction
of APO materials or conversion to
judicial protective order is hereby
requested. Failure to comply with the

regulations and terms of an APO is a
violation subject to sanction.

Notification to Interested Parties

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i) of the Act and 19
CFR 351.213(h).

Dated: June 23, 2014.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

Appendix—Issues and Decision
Memorandum

Summary

Background

Margin Calculations

Scope of the Order

Discussion of the Issues

Comment 1: Legal Authority to Consider an
Alternative Comparison Method in an
Administrative Review

Comment 2: Withdrawal of the Regulatory
Provisions Governing Targeted Dumping in
Less-Than-Fair-Value Investigations

Comment 3: Differential Pricing Analysis:
Establishment of Thresholds under the
Administrative Procedure Act

Comment 4: Differential Pricing Analysis:
Identification of a Pattern of Prices that
Differs Significantly and a Meaningful
Difference in the Results

Comment 5: Differential Pricing Analysis:
Prices Set by Contractual Formula

Comment 6: Adverse Facts Available for
Golden Dragon

Comment 7: Level of Trade for Golden
Dragon

Comment 8: CBP Documentation for Nacobre

Comment 9: Nacobre’s Raw Material Cost
Adjustment Recommendation

[FR Doc. 2014-15280 Filed 6—27—14; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-813]

Certain Preserved Mushrooms From
India: Partial Rescission of
Antidumping Duty Administrative
Review; 2013-2014

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) is partially rescinding
its administrative review of the
antidumping duty order on certain
preserved mushrooms (mushrooms)
from India for the period February 1,
2013, through January 31, 2014 (POR).
DATES: Effective Date: June 30, 2014.
FOR FURTHER INFORMATION CONTACT: Kate
Johnson or Terre Keaton Stefanova,
Enforcement and Compliance,
International Trade Administration,
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U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-4929 or (202) 482—-1280,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On February 3, 2014, the Department
published in the Federal Register a
notice of “Opportunity to Request
Administrative Review” of the
antidumping duty order on mushrooms
from India for the POR.1

On February 28, 2014, in accordance
with section 751(a) of the Tariff Act of
1930, as amended (the Act), and 19 CFR
351.213(b), the Department received
timely requests from Monterey
Mushrooms Inc. (the petitioner), and
Sunny Dell Foods Inc. (Sunny Dell), a
domestic interested party, to conduct an
administrative review of the sales of
Agro Dutch Industries Limited (Agro
Dutch), Himalya International Ltd.
(Himalya), Hindustan Lever Ltd.
(formerly Ponds India, Ltd.)
(Hindustan), Transchem Ltd.
(Transchem), and Weikfield Foods Pvt.
Ltd (Weikfield).

On April 1, 2014, the Department
published in the Federal Register a
notice of initiation of an administrative
review of the antidumping duty order
on mushrooms from India with respect
to the above-named companies.?2

On April 17, 2014, we received a no
shipment claim for the POR from
Weikfield.3

On May 21, 2014, Sunny Dell timely
withdrew its request for a review of all
five companies named above.# On June
3, 2014, the petitioner timely withdrew
its request for a review of Agro Dutch,
Hindustan, Transchem and Weikfield.5

Partial Rescission of Review

Pursuant to 19 CFR 351.213(d)(1), the
Department will rescind an
administrative review, in whole or in
part, if the parties that requested a
review withdraw the request within 90
days of the date of publication of notice

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
to Request Administrative Review, 79 FR 6159
(February 3, 2014).

2 See Initiation of Antidumping Duty
Administrative Reviews and Request for Revocation
in Part, 79 FR 18262 (April 1, 2014).

3 See Letter from Weikfield to the Department,
dated April 11, 2014.

4 See Letter from Sunny Dell, “Certain Preserved
Mushrooms from India: Withdrawal of Requests for
Administrative Reviews,”” dated May 21, 2014.

5 See Letter from Petitioner, “15th Administrative
Review of the Antidumping Duty Order on Certain
Preserved Mushrooms from India: Petitioner’s
Partial Withdrawal of Requests for Administrative
Reviews,” dated June 3, 2014.

of initiation of the requested review.
The petitioner’s and Sunny Dell’s
withdrawal requests were filed before
the 90-day deadline. Therefore, in
response to the withdrawals of request
for review of Agro Dutch, Hindustan,
Transchem and Weikfield, and pursuant
to 19 CFR 351.213(d)(1), we are
rescinding this review with regard to
these companies. However, because the
petitioner did not withdraw its request
for review of Himalya, the instant
review will continue with respect to this
company.

Assessment

The Department will instruct U.S.
Customs and Border Protection (CBP) to
assess antidumping duties on all
appropriate entries. For the companies
for which this review is rescinded,
antidumping duties shall be assessed at
rates equal to the cash deposit of
estimated antidumping duties required
at the time of entry, or withdrawal from
warehouse, for consumption, in
accordance with 19 CFR
351.212(c)(1)(i). The Department
intends to issue appropriate assessment
instructions directly to CBP 15 days
after the date of publication of this
notice in the Federal Register.

Notification to Importers

This notice serves as the only
reminder to importers of their
responsibility, under 19 CFR
351.402(f)(2), to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement may result in the
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

Notification Regarding Administrative
Protective Order

This notice serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

This notice is published in
accordance with section 751 of the Act
and 19 CFR 351.213(d)(4).

Dated: June 24, 2014.
Christian Marsh,

Deputy Assistant Secretary, for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2014—-15278 Filed 6—-27—-14; 8:45 am|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-831]

Fresh Garlic From the People’s
Republic of China: Final Results and
Partial Rescission of the 18th
Antidumping Duty Administrative
Review; 2011-2012

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On December 24, 2013, the
Department of Commerce (the
Department) published its preliminary
results of the 2011-2012 administrative
review of the antidumping duty order
on fresh garlic from the People’s
Republic of China (PRC).? This review
covers 139 companies. The mandatory
respondents in this review are: Hebei
Golden Bird Trading Co., Ltd. (Golden
Bird) and Shenzhen Xinboda Industrial
Co. Ltd. (Xinboda). Following the
Preliminary Results, we invited
interested parties to comment. Based on
our analysis of the comments received,
we made changes to the margin
calculations for these final results of the
antidumping duty administrative
review.

As discussed below, the Department
is relying on total adverse facts available
(AFA) with respect to Golden Bird, who
failed to cooperate to the best of its
ability in this administrative review.
The Department is also rescinding the
review with respect to Shijiazhuang
Goodman Trading Co., Ltd. (Goodman),
who was determined not to have any
bona fide sales. These determinations
and the final dumping margins are
discussed below in the “Final Results”
section of this notice.

DATES: Effective Date: June 30, 2014

FOR FURTHER INFORMATION CONTACT:
Brandon Steele, Milton Koch, and
Hilary E. Sadler, Esq., AD/CVD
Operations, Office VII, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;

1 See Fresh Garlic From the People’s Republic of
China: Preliminary Results and Partial Rescission of
the 18th Antidumping Duty Administrative Review;
2011-2012, 78 FR 77653 (December 24, 2013)
(Preliminary Results).
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telephone: (202) 482—-4956, (202) 482—
2584, and (202) 482—-4340, respectively.

Background

On December 24, 2013, the
Department published the preliminary
results of this administrative review.2 In
the preliminary results, we rescinded
this administrative review for two
companies: Jinxiang Jinma Fruits
Vegetables Products Co., Ltd. and
Zhengzhou Harmoni Spice Co., Ltd. On
January 23, 2014, Xinboda, Golden Bird,
and the petitioners requested a hearing.?
Between January 27, 2014, and February
6, 2014, interested parties submitted
surrogate value data for consideration in
the final results. On April 8, 2014, the
petitioners submitted new factual
information along with an allegation
that Golden Bird had misreported its
sales of subject merchandise to the
United States during the period of
review (POR). From April 14 through
April 18, 2014, the Department
conducted a verification of Xinboda and
its producer Zhengzhou Dadi Garlic
Industry Co., Ltd. in Shenzhen, PRC.
Between April 16, 2014, and April 28,
2014, Golden Bird responded to the
petitioners’ April 8, 2014, allegations
and the petitioners provided a response
to Golden Bird. On April 24, 2014, the
Department held an ex parte meeting
with the petitioners to discuss their
allegations against Golden Bird. On May
7, 2014, the Department sent Golden
Bird a supplemental questionnaire
seeking to confirm the accuracy of the
sales information reported by Golden
Bird. On May 14, 2014, the petitioners,
Golden Bird, Jinxiang Hejia Co., Ltd
(Hejia), and Xinboda submitted case
briefs. On May 19 and May 23, 2014, the
Department held ex parte meetings with
Golden Bird regarding Golden Bird’s
request for an extension to file a
response to the May 7, 2014,
supplemental questionnaire. On May
22, 2014, the parties submitted their
rebuttal briefs. Golden Bird responded
to the May 7th questionnaire on May 23,
2014. On May 27, 2014, the petitioners
submitted their rebuttal briefs. On June
9, 2014, the petitioners submitted a
supplemental brief regarding their
allegations against Golden Bird. On June
12, 2014, Golden Bird submitted a
rebuttal brief regarding the petitioners’
allegations. On June 18, 2014, the
Department held a public hearing.

2]d.

3 The petitioners in this review are the Fresh
Garlic Producers Association and its individual
members: Christopher Ranch L.L.C., The Garlic
Company, Valley Garlic, and Vessey and Company,
Inc.

Scope of the Order

The products subject to this
antidumping duty order are all grades of
garlic, whole or separated into
constituent cloves, whether or not
peeled, fresh, chilled, frozen,
provisionally preserved, or packed in
water or other neutral substance, but not
prepared or preserved by the addition of
other ingredients or heat processing.
Fresh garlic that are subject to the order
are currently classified under the
Harmonized Tariff Schedule of the
United States (HTSUS) 0703.20.0010,
0703.200020, 0703.20.0090,
0710.80.7060, 0710.80.9750,
0711.90.6000, and 2005.90.9700.
Although the HTSUS numbers are
provided for convenience and customs
purposes, the written product
description remains dispositive. A full
description of the scope of the order is
contained in the Issues and Decision
memorandum dated concurrently with
and hereby adopted by this notice. ¢

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs are addressed in the
Issues and Decision Memorandum,
which is dated concurrently and is
hereby adopted by this notice. A list of
the issues that are raised in the briefs
and addressed in the Issues and
Decision Memorandum is in Appendix
III of this notice. The Issues and
Decision Memorandum is a public
document and is made available to the
public via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (IA ACCESS).
IA ACCESS is available to registered
users at https://iaaccess.trade.gov, and
is available to all parties in the
Department’s Central Records Unit,
located in room 7046 of the main
Department of Commerce building. In
addition, a complete version of the
Issues and Decision Memorandum can
be found at http://enforcement.trade.
gov/frn/. The signed and the electronic
versions of the Issues and Decision
Memorandum are identical in content.

Application of Adverse Facts Available

After the Preliminary Results, the
Department requested that Golden Bird
provide the Department with export

4 See Memorandum from Christian Marsh, Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations, to Paul Piquado,
Assistant Secretary for Enforcement and
Compliance, regarding “Issues and Decision
Memorandum for the Final Results of 2011-2012
Antidumping Duty Administrative Review of fresh
garlic from the People’s Republic of China,” issued
concurrently with this notice (Issues and Decision
Memorandum).

documentation to corroborate Golden
Bird’s reported volume of U.S. sales
found in its Section A response and in
its U.S. sales database. Golden Bird was
unable to produce documents to
corroborate its Section A submission or
its U.S. sales database. Therefore, based
upon the post-preliminary results
questionnaire responses, case briefs, and
rebuttal briefs, the Department
determines that it cannot rely on Golden
Bird’s questionnaire responses,
including Section A which contains
information with respect to Golden
Bird’s claim for separate rate status. As
such, for purposes of these final results,
we are treating Golden Bird as part of
the PRC-wide entity. Because the PRC-
wide entity, which includes Golden
Bird, submitted unreliable information
and failed to cooperate to the best of its
ability, we determine the application of
AFA is appropriate.> Consistent with
our practice, the Department relied
upon the highest rate on the record of
any segment of the proceeding, i.e.,
$4.71 per kilogram. The Department
also corroborated that rate pursuant to
section 776(c) of the Tariff Act of 1930,
as amended (the Act).

Corroboration of Secondary
Information Used as Adverse Facts
Available

Section 776(c) of the Act provides
that, where the Department selects from
among the facts otherwise available and
relies on “secondary information,” the
Department shall, to the extent
practicable, corroborate that information
from independent sources reasonably at
the Department’s disposal. Secondary
information is described in the SAA as
“information derived from the petition
that gave rise to the investigation or
review, the final determination covering
the subject merchandise, or any
previous review under section 751
concerning the subject merchandise.” ©
The SAA states that “corroborate meant
to determine that the information used
has probative value.” 7 The Department
determines that to have probative value,
information must be reliable and
relevant.8 The SAA also states that

5 See Issues and Decision Memorandum at
Comment 16; see also sections 776(a)(2) and 776(b)
of the Act.

6 See Statement of Administrative Action
accompanying the Uruguay Round Agreements Act,
H.R. Doc. No. 103-316, vol. 1 (1994) (SAA) at 870.

7Id.

8 See, e.g., Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, From Japan, and
Tapered Roller Bearings Four Inches or Less in
Outside Diameter, and Components Thereof, From
Japan; Preliminary Results of Antidumping Duty
Administrative Reviews and Partial Termination of
Administrative Reviews, 61 FR 57391, 57392
(November 6, 1996) (unchanged in final results).
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independent sources used to corroborate
such evidence may include, for
example, published price lists, official
import statistics and customs data, and
information obtained from interested
parties during the particular
investigation or review.9

To be considered corroborated,
information must be found both reliable
and relevant. As described in the Issues
and Decision Memorandum, this AFA
rate is both reliable and relevant.
Therefore, we determine that it has
probative value, and is thus in
accordance with the requirement, under
section 776(c) of the Act, that secondary
information be corroborated to the
extent practicable.

Final Determination of No Shipments

Based upon a review of arguments
made by Hejia in its case brief, the
Department determines that Hejia had
no reviewable transactions of subject
merchandise during the POR.1° For
these final results, the Department finds
that the fourteen companies listed in
Appendix I, including Hejia, had no
shipments during the POR.11

Withdrawal of Review Requests, Partial
Rescission of the Administrative
Review, and the PRC-Wide Entity

As noted in the Preliminary Results,
the Department is rescinding this review
for Jinxiang Jinma Fruits Vegetables
Products Co., Ltd. and Zhengzhou
Harmoni Spice Co., Ltd. because: (1)
Parties have timely withdrawn all
review requests with respect to these
companies; and, (2) these companies
have separate rates from a prior
completed segment of this proceeding.
For these companies, antidumping
duties shall be assessed at the rate
entered.

Also as noted in the Preliminary
Results, the Department received timely
withdrawal requests for 94 other
companies. These companies do not
have a separate rate, and, therefore, each
currently remains part of the PRC-wide
entity,12 which is subject to this
administrative review. For these
companies, antidumping duties shall be

9 See SAA at 870; see also Notice of Preliminary
Determination of Sales at Less Than Fair Value:
High and Ultra-High Voltage Ceramic Station Post
Insulators From Japan, 68 FR 35627, 35629 (June
16, 2003) (unchanged in final determination); and
Notice of Final Determination of Sales at Less Than
Fair Value: Live Swine From Canada, 70 FR 12181,
12183 (March 11, 2005).

10 See Issues and Decision Memorandum at
Comment 17.

11 See Preliminary Results, 77 FR at 77654.

12 These 94 companies are included in the PRC-
wide entity list at Appendix II.

assessed at the PRC-wide entity rate
indicated below.

Of the remaining companies subject to
these results, 20 are not eligible for a
separate rate as they did not submit
separate rate applications or
certifications or were not subject to a
withdrawal request.13 As a result, the
Department determines that these 20
companies are part of the PRC-wide
entity.

In addition, the Department
determines that Shijiazhuang Goodman
Trading Co., Ltd.’s (Goodman) sales
were not bona fide and rescinded its
new shipper review. Because the sales
subject to this review are the same sales
found to be non-bona fide in the new
shipper review, the Department is
rescinding this administrative review
with respect to Goodman. For our
determination with respect to Goodman,
please refer to the Issues and Decision
Memorandum.

Final Results of the Administrative
Review

The Department determines that the
following weighted-average dumping
margins exist for the POR:

Weighted
average
Exporter margin
(dollars per
kilogram)
Shenzhen Xinboda Industrial

Co., Ltd o $1.82
Qingdao Xintianfeng Foods

Co., Ltd oo 1.82
Shenzhen Bainong Co., Ltd 1.82
Chegwu County Yuanxiang

Industry & Commerce Co,

Ltd e 1.82
Yantai Jinyan Trading, Inc .... 1.82
Jinxiang Merry Vegetable

Co., Ltd o 1.82
Cangshan Qingshui Vege-

table Foods Co., Ltd ......... 1.82
Jining Yifa Garlic Produce

Co., Ltd o 1.82
Jinan Farmlady Trading Co.,

Ltd e 1.82
Weifang Honggiao Inter-

national Logistics Co., Ltd 1.82
Rate Applicable to the Re-

maining Companies Under

Review ..o 1.82
PRC-Wide Rate (which in-

cludes Hebei Golden Bird

Trading Co., Ltd) ............... 4.71

Disclosure

We will disclose the calculations to
parties in this proceeding within five
days after the date of issuance of this
notice in the Federal Register in
accordance with 19 CFR 351.224(b).

13 See Appendix IL.

Assessment Rates

The Department will determine, and
U.S. Customs and Border Protection
(CBP) shall assess, antidumping duties
on all appropriate entries covered by
this review. The Department intends to
issue assessment instructions to CBP 15
days after the publication date of these
final results of review.14 In accordance
with 19 CFR 351.212(b)(1), for Xinboda,
we are calculating importer- (or
customer-) specific assessment rates for
the merchandise subject to this review.
For any individually examined
respondent whose weighted-average
dumping margin is above de minimis
(i.e., 0.50 percent), the Department will
calculate importer-specific assessment
rates on the basis of the ratio of the total
amount of dumping calculated for the
importer’s examined sales and the total
entered value of sales.1® We will
instruct CBP to assess antidumping
duties on all appropriate entries covered
by this review when the importer-
specific assessment rate is above de
minimis. Where either the respondent’s
weighted-average dumping margin is
zero or de minimis, or an importer-
specific assessment rate is zero or de
minimis, we will instruct CBP to
liquidate the appropriate entries
without regard to antidumping duties.

For Golden Bird, entries will be
assessed at the rate indicated above.

For the separate rate companies not
selected for individual examination, we
will instruct CBP to apply the rate listed
above to entries of subject merchandise
exported by such companies and
entered during the period of review.
This rate is the same as the rate for the
one mandatory respondent with a
weighted-average dumping margin
determined without using the facts
otherwise available.

For the PRC-wide entity, entries will
be assessed at the PRC-wide rate
indicated above.

The Department recently announced a
refinement to its assessment practice in
NME cases.1® Pursuant to this
refinement in practice, for entries that
were not reported in the U.S. sales
databases submitted by companies

14 We note that Goodman'’s entries are currently
covered by a preliminary injunction in connection
with the litigation concerning the new shipper
review. See Shijiazhuang Goodman Trading Co. v.
United States, CIT No. 14-00101. Therefore, these
entries shall not be liquidated until the preliminary
injunction is lifted.

15 See Antidumping Proceedings: Calculation of
the Weighted-Average Dumping Margin and
Assessment Rate in Certain Antidumping
Proceedings: Final Modification, 77 FR 8101
(February 14, 2012).

16 See Non-Market Economy Antidumping
Proceedings: Assessment of Antidumping Duties, 76
FR 65694 (October 24, 2011).
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individually examined during this
review, but that entered under the case
number of that exporter (i.e., at the
individually-examined exporter’s cash
deposit rate), the Department will
instruct CBP to liquidate such entries at
the PRC-wide rate. In addition, if the
Department determines that an exporter
under review had no shipments of the
subject merchandise, any suspended
entries that entered under that
exporter’s case number (i.e., at that
exporter’s rate) will be liquidated at the
PRC-wide rate.1”

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
review for shipments of the subject
merchandise from the PRC entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided by section 751(a)(2)(C)
of the Act: (1) For the companies listed
above, the cash deposit rate will be the
weighted-average dumping margins
indicated above (except, if the rate is
zero or de minimis, then zero cash
deposit will be required); (2) for
previously investigated or reviewed PRC
and non-PRC exporters not listed above
that received a separate rate in a prior
segment of this proceeding, the cash
deposit rate will continue to be the
exporter-specific rate published for the
most recent period; (3) for all PRC
exporters of subject merchandise that
have not been found to be entitled to a
separate rate, the cash deposit rate will
be the PRC-wide rate of $4.71 per
kilogram; and (4) for all non-PRC
exporters of subject merchandise which
have not received their own rate, the
cash deposit rate will be the rate
applicable to the PRC exporter that
supplied that non-PRC exporter.

These deposit requirements, when
imposed, shall remain in effect until
further notice.

Notification to Importers

This notice serves as final reminder to
importers of their responsibility under
19 CFR 351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary of Commerce’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

171d.

Return or Destruction of Proprietary
Information

This notice serves as a reminder to
parties subject to the administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under the APO in accordance
with 19 CFR 351.305(a)(3). We request
timely written notification of return or
destruction of APO materials, or
conversion to judicial protective order.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

The Department issues and publishes
this notice in accordance with sections
751(a)(1) and 777(i) of the Act, and 19
CFR 351.213.

Dated: June 23, 2014.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

Appendix I

Companies That Have Certified No
Shipments

1. Jinxiang Chengda Imp. & Exp. Co., Ltd.

2. Foshan Fuyi Food Co., Ltd.

3. Heze Ever-Best International Trade Co.,
Ltd.

4. Zhengzhou Huachao Industrial, Co., Ltd.

5. Qingdao Maycarrier Import & Export Co.,
Ltd.

6. Jinxiang Merry Vegetable Co., Ltd.

7. Cangshan Qingshui Vegetable Foods Co.,
Ltd.

8. Qingdao Tiantaixing Foods Co., Ltd.

9. Qingdao Sea-line International Trading Co.

10. XuZhou Simple Garlic Industry Co., Ltd.

11. Jining Yongjia Trade Co. Ltd.

12. Jinxiang Yuanxin Imp. & Exp. Co., Ltd.

13. Shandong Jinxiang Zhengyang Import &
Export Co. Ltd.

14. Jinxiang Hejia Co., Ltd.

Appendix IT

List of Companies Subject to the PRC-Wide
Rate

. American Pioneer Shipping

. Anhui Donggian Foods Ltd.

. Anqiu Friend Food Co., Ltd.

. Anqiu Haoshun Trade Co., Ltd.

APM Global Logistics (Shanghai) Co., Ltd.

APS Qingdao

. Chiping Shengkang Foodstuff Co., Ltd.

CMEC Engineering Machinery Import &
Export Co., Ltd.

9. Dongying Shunyifa Chemical Co., Ltd.

10. Dynalink Systems Logistics (Qingdao)

Inc.

11. Eimskip Logistics Inc.

12. Feicheng Acid Chemicals Co., Ltd.

13. Frog World Co., Ltd.

14. Golden Bridge International, Inc.

15. Guangxi Lin Si Fu Bang Trade Co., Ltd

16. Hangzhou Guanyu Foods Co., Ltd.

17. Hebei Golden Bird Trading Co., Ltd.

18. Henan Weite Industrial Co., Ltd.

19. Honggiao International Logistics Co.

20. Intecs Logistics Service Co., Ltd.

21. IT Logistics Qingdao Branch

22. Jinan Solar Summit International Co.,
Ltd.

23. Jinan Yipin Corporation Ltd.

24. Jining De-Rain Trading Co., Ltd.

25. Jining Highton Trading Co., Ltd.

26. Jining Jiulong International Trading Co.,
Ltd.

27. Jining Tiankuang Trade Co., Ltd.

28. Jining Trans-High Trading Co., Ltd.

29. Jinxiang County Huaguang Food Import
& Export Co., Ltd.

30. Jinxiang Dacheng Food Co., Ltd.

31. Jinxiang Dongyun Freezing Storage Co.,
Ltd. (a/k/a Jinxiang Eastward Shipping
Import and Export Limited Company)

32. Jinxiang Dongyun Import & Export Co.,
Ltd.

33. Jinxiang Fengsheng Import & Export Co.,
Ltd.

34. Jinxiang Grand Agricultural Co., Ltd.

35. Jinxiang Infarm Fruits & Vegetables Co.,
Ltd.

36. Jinxiang Meihua Garlic Produce Co., Ltd.

37. Jinxiang Shanyang Freezing Storage Co.,
Ltd.

38. Jinxiang Shenglong Trade Co., Ltd.

39. Jinxiang Tianheng Trade Co., Ltd.

40. Jinxiang Tianma Freezing Storage Co.,
Ltd.

41. Jinxiang Xian Baishite Trade Co., Ltd. (a/
k/a Jinxiang Best Trade Co., Ltd.)

42. Juye Homestead Fruits and Vegetables
Co., Ltd.

43. Kingwin Industrial Co., Ltd.

44, Laiwu Fukai Foodstuff Co., Ltd.

45. Laizhou Xubin Fruits and Vegetables

46. Linshu Dading Private Agricultural
Products Co., Ltd.

47. Linyi City Hedong District Jiuli Foodstuff
Co.

48. Linyi City Kangfa Foodstuff Drinkable
Co., Ltd.

49. Linyi Katayama Foodstuffs Co., Ltd.

50. Linyi Tiangin Foodstuff Co., Ltd.

51. Ningjin Ruifeng Foodstuff Co., Ltd.

52. Qingdao Apex Shipping Co., Ltd.

53. Qingdao BNP Co., Ltd.

54. Qingdao Cherry Leather Garment Co.,
Ltd.

55. Qingdao Chongzhi International
Transportation Co., Ltd.

56. Qingdao Everfresh Trading Co., Ltd.

57. Qingdao Liang He International Trade
Co., Ltd

58. Qingdao Lianghe International Trade Co.,
Ltd.

59. Qingdao Saturn International Trade Co.,
Ltd.

60. Qingdao Sino-World International
Trading Co., Ltd.

61. Qingdao Winner Foods Co., Ltd.

62. Qingdao XinTian Feng Food Co., Ltd.

63. Qingdao Yuankang International

64. Qufu Dongbao Import & Export Trade Co.,
Ltd.

65. Rizhao Huasai Foodstuff Co., Ltd.

66. Samyoung America (Shanghai) Inc.

67. Shandong Chengshun Farm Produce
Trading Co., Ltd.

68. Shandong Chenhe Intl Trading Co., Ltd.

69. Shandong China Bridge Imports

70. Shandong Dongsheng Eastsun Foods Co.,
Ltd.

71. Shandong Garlic Company

72. Shandong Longtai Fruits and Vegetables
Co., Ltd.
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73. Shandong Sanxing Food Co., Ltd.

74. Shandong Wonderland Organic Food Co.,
Ltd.

75. Shandong Xingda Foodstuffs Group Co.,
Ltd.

76. Shandong Yipin Agro (Group) Co., Ltd.

77. Shanghai Ever Rich Trade Company

78. Shanghai Goldenbridge International Co.,
Ltd.

79. Shanghai Great Harvest International Co.,
Ltd.

80. Shanghai L] International Trading Co.,
Ltd.

81. Shanghai Medicines & Health Products
Import/Export Co., Ltd.

82. Shanghai Yijia International
Transportation Co., Ltd.

83. Shenzhen Fanhui Import & Export Co.,
Ltd.

84. Shenzhen Greening Trading Co., Ltd.

85. Shenzhen Xunong Trade Co., Ltd.

86. Shijiazhuang Goodman Trading Co., Ltd.

87. Sunny Import & Export Limited

88. T&S International, LLC.

89. Taian Eastsun Foods Co., Ltd.

90. Taian Fook Huat Tong Kee Pte. Ltd.

91. Taian Solar Summit Food Co., Ltd.

92. Taiyan Ziyang Food Co., Ltd.

93. Tianjin Spiceshi Co., Ltd.

94. U.S. United Logistics (Ningbo) Inc.

95. V.T. Impex (Shandong) Limited

96. Weifang Chenglong Import & Export Co.,
Ltd.

97. Weifang He Lu Food Import & Export Co.,
Ltd.

98. Weifang Hong Qiao International
Logistics Co., Ltd.

99. Weifang Jinbao Agricultural Equipment
Co., Ltd.

100. Weifang Naike Foodstuffs Co., Ltd.

101. Weifang Shennong Foodstuff Co., Ltd.

102. Weihai Textile Group Import & Export
Co., Ltd.

103. WSSF Corporation (Weifang)

104. Xiamen Huamin Import Export

Company

Xiamen Keep Top Imp. and Exp. Co.,

Ltd.

Xinjiang Top Agricultural Products Co.,

Ltd.

107. XuZhou Heiners Agricultural Co., Ltd.

108. Yishui Hengshun Food Co., Ltd.

109. You Shi Li International Trading Co.,

Ltd.

Zhangzhou Xiangcheng Rainbow

Greenland Food Co., Ltd.

Zhengzhou Dadi Garlic Industry Co.,

Ltd.

112. Zhengzhou Xiwannian Food Co., Ltd.

113. Zhengzhou Xuri Import & Export Co.,
Ltd.

114. Zhengzhou Yuanli Trading Co., Ltd.

115. Zhong Lian Farming Product (Qingdao)
Co., Ltd.

105.

106.

110.

111.

Appendix III

List of Topics Discussed in the Issues and
Decision Memorandum

Summary

Background

Scope of the Order

Discussion of the Issues

Comment 1: Selection of the Surrogate
Country

Comment 2: Use of MERALCO to Calculate
Electricity Rates

Comment 3: Excluding NME Country Data in
Import Statistics

Comment 4: Excluding Data from Countries
With Export Subsidies

Comment 5: Excluding Outlier (Aberrational)
Data Using Statistical Tools

Comment 6: Deducting Transportation Costs

Comment 7: Adjusting Brokerage and
Handling Fees in CIF

Comment 8: Adjusting the Philippine ILO 6A
Labor Calculation

Comment 9: Deducting Export Letter of
Credit Fees

Comment 10: Adjusting SVs to Reflect Net kg

Comment 11: Using CIF Values Instead of
FOB Values

Comment 12: Wholesale versus Farm Gate
Prices

Comment 13: Differential Pricing
Methodology Challenge

Comment 14: Country Wide Rate Challenge

Comment 15: 15-Day Liquidation Instruction
Policy Challenge

Comment 16: Fraud Allegation Concerning
Golden Bird’s Export Declarations to
GACC

Comment 17: Hejia Ministerial Error,
Certification of No Shipments

Comment 18: Separate Rate Request for
Goodman

Comment 19: Weighted Average Margin
Calculation for Goodman

Comment 20: Contemporaneous Calculation
of SVs for Goodman

Comment 21: Separate Briefing Schedule for
Golden Bird’s SQR Recommendation

[FR Doc. 2014-15279 Filed 6-27-14; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Proposed Information Collection;
Comment Request; Small Business
Innovation Research (SBIR) Program
Application Cover Sheet

AGENCY: National Institute of Standards
and Technology, Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.

DATES: Written comments must be
submitted on or before August 29, 2014.

ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at JJessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Mary Clague, NIST SBIR
Program Office, 100 Bureau Drive, MS
2200, Gaithersburg, MD 20899, 301—
975-4188, mary.clague@nist.gov.
SUPPLEMENTARY INFORMATION:

1. Abstract

The SBIR program was originally
established in 1982 by the Small
Business Innovation Development Act
(Pub. L. 97-219), codified at 15 U.S.C.
638. It was then expanded and extended
by the Small Business Research and
Development (R&D) Enhancement Act
of 1992 (Pub. L. 102-564), and received
subsequent reauthorization and
extensions that include Public Law 112—
81, extending SBIR through September
30, 2017. The US Small Business
Administration (SBA) serves as the
coordinating agency for the SBIR
program. It directs the agency
implementation of SBIR, reviews
progress, and reports annually to
Congress on its operation.

The NIST SBIR Cover Sheet is the first
page of each application that responds
to the annual NIST SBIR Federal
Funding Opportunity (FFO). The
information collected in the Cover Sheet
provides identifying information and
demographic data for use in NIST’s
annual report to the SBA on the
program.

II. Method of Collection

The information will be collected as
part of the application process and will
be submitted either through grants.gov
or by paper.

III. Data

OMB Control Number: 0693—-XXXX.

Form Number(s): None.

Type of Review: Regular submission
(new information collection).

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
100.

Estimated Time Per Response: .5
hours.

Estimated Total Annual Burden
Hours: 50.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
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(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: June 24, 2014.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2014-15207 Filed 6—-27-14; 8:45 am|
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XD353

Permits; Foreign Fishing

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of application for permit;
request for comments.

SUMMARY: NMFS publishes for public
review and comment information
regarding a permit application for
transshipment of Atlantic herring by
Canadian vessels, submitted under
provisions of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act). This
action is necessary for NMFS to make a
determination that the permit
application can be approved.

DATES: Written comments must be
received by July 14, 2014.

ADDRESSES: Written comments on this
action, identified by RIN 0648-XD353,
should be sent to Mark Wildman in the
NMFS Office of International Affairs at
1315 East-West Highway, Silver Spring,
MD 20910 (phone: (301) 427-8386, fax:
(301) 713-2313, email: mark.wildman@
noaa.gov).

FOR FURTHER INFORMATION CONTACT:
Mark Wildman at (301) 427-8386 or by
email at mark.wildman@noaa.gov.
SUPPLEMENTARY INFORMATION:

Background

Section 204(d) of the Magnuson-
Stevens Act (16 U.S.C. 1824(d))

authorizes the Secretary of Commerce
(Secretary) to issue a transshipment
permit authorizing a vessel other than a
vessel of the United States to engage in
fishing consisting solely of transporting
fish or fish products at sea from a point
within the United States Exclusive
Economic Zone (EEZ) or, with the
concurrence of a state, within the
boundaries of that state, to a point
outside the United States. In addition,
Public Law 104-297, section 105(e),
directs the Secretary to issue section
204(d) permits for up to 14 Canadian
transport vessels to receive Atlantic
herring harvested by United States
fishermen and to be used in sardine
processing. Transshipment must occur
from within the boundaries of the State
of Maine or within the portion of the
EEZ east of the line 69 degrees 30
minutes west and within 12 nautical
miles from Maine’s seaward boundary.

Section 204(d)(3)(D) of the Magnuson-
Stevens Act provides that an application
may not be approved until the Secretary
determines that ‘“no owner or operator
of a vessel of the United States which
has adequate capacity to perform the
transportation for which the application
is submitted has indicated . . . an
interest in performing the transportation
at fair and reasonable rates.” NMFS is
publishing this notice as part of its effort
to make such a determination with
respect to the application described
below.

Summary of Application

NMFS received an application
requesting authorization for five
Canadian transport vessels to receive
transfers of herring from United States
purse seine vessels, stop seines, and
weirs for the purpose of transporting the
herring to Canada for processing. The
transshipment operations will occur
within the boundaries of the State of
Maine or within the portion of the EEZ
east of the line 69°30" W longitude and
within 12 nautical miles from Maine’s
seaward boundary.

Dated: June 24, 2014.
Jean-Pierre Plé,

Acting Director, Office of International
Affairs, National Marine Fisheries Service.

[FR Doc. 2014-15266 Filed 6—27—14; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XD124

National Environmental Policy Act
Compliance for Council-Initiated
Fishery Management Actions Under
the Magnuson-Stevens Act

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of draft
revised and updated National
Environmental Policy Act (NEPA)
procedures for Magnuson-Stevens Act
fishery management actions; request for
comments.

SUMMARY: The purpose of this notice is
to notify the public that on February 19,
2013, NMFS issued an internal policy
pertaining to complying with NEPA in
the context of Magnuson-Stevens Act
(MSA) fishery management actions.
This policy, entitled “National
Environmental Policy Act Compliance
for Council-Initiated Fishery
Management Actions under the
Magnuson-Stevens Act” (the policy)
clarifies roles and responsibilities of
NMFS and the Regional Fishery
Management Councils (Council or
FMGCs), explains timing and procedural
linkages, provides guidance on
documentation needs, and fosters
partnerships and cooperation between
NMFS and FMCs on NEPA compliance.

NMEF'S consulted with the Councils
and with the Council on Environmental
Quality (CEQ) on proposed revisions to
the 2013 NMFS NEPA policy directive,
and based on those consultations NMFS
now proposes to use this policy as a
basis for issuing revised and updated
NEPA procedures for MSA actions in
the form of a line-office supplement to
NOAA Administrative Order (NAO)
216-6.
DATES: NMFS will accept written
comments on the draft revised NEPA
procedures until September 29, 2014.
ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS-2014-0024, by any of the
following methods:

eElectronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2014-
0024, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

eMail: Submit written comments to
Steve Leathery, NMFS NEPA
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Coordinator, Room 10828, 1315 East-
West Highway, Silver Spring MD 21755.
Instructions: Comments sent by any

other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter
“N/A” in the required fields if you wish
to remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

FOR FURTHER INFORMATION CONTACT:
Steve Leathery, 301-427-8014.

SUPPLEMENTARY INFORMATION: The 2007
Magnuson-Stevens Reauthorization Act
(MSRA) required NMFS to “revise and
update” agency procedures to comply
with NEPA for fisheries management
actions. In developing a proposed
approach, NMFS conducted extensive
public outreach which included the
following:

¢ Consulted with the Council on
Environmental Quality (CEQ) and the
Councils.

¢ Posted Trigger Questions,
developed by NMFS, and a Strawman
proposal, developed by the Council
Coordination Committee (CCC), for 60-
day public comment.

e NMFS made presentations at
meetings of all eight FMCs on Trigger
Questions and Strawman during the 60-
day period; NMFS received over 1600
comments.

¢ NMFS published proposed rule
May 2008 with a 90-day comment
period; conducted 3 NMFS-sponsored
public hearings and a public workshop;
conducted presentations at meetings of
all eight FMCs; and received over
150,000 public comments.

NMFS'’s initial approach was to
propose a rule creating new regulatory
requirements aligning the decision-
making processes of the Councils and
NMFS under the MSA with the
analytical and procedural requirements
of NEPA. The proposed rule would have
required Council consideration of draft
NEPA documents prior to
recommending fishery management
measures, and NMFS consideration of a
final NEPA document during Secretarial
review of the measures. These comment
periods could be less than 45 days each
in limited circumstances, but in no case

could the combined total of days be less
than 45, which is the minimum
comment period established by CEQ’s
regulations for EISs. The proposed rule
would have included regulatory
provisions pertaining to inadequate and
incomplete information, a new
categorical exclusion for exempted
fishing permits, and it would have
changed the name of the EIS-level NEPA
compliance document for fisheries
management to reflect the integration of
fisheries management and
environmental considerations. It also
would have established a new tiering
mechanism modeled on fishery
management plan (FMP) “frameworks.”

NMFS publpshed the proposed rule on
May 14, 2008, and provided for a 90-day
public comment period. During the
public comment period, NMFS
delivered presentations at meetings of
all eight Councils and conducted three
NMFS-sponsored public listening
sessions: one in Washington, DC metro
area, one in St. Petersburg, FL, and one
in Seattle, WA. In addition, NMFS,
Council representatives, and CEQ held
an interactive public workshop in the
Washington, DC area. By the close of the
public comment period, NMFS had
received over 150,000 comment letters,
many of which were form letters urging
NMEF'S to withdraw the proposed rule
and start over.

NMFS subsequently determined that
it would be more appropriate to revise
and update internal guidance rather
than to create new regulatory
requirements. On February 19, 2013,
NMEFS issued a policy titled “National
Environmental Policy Act Compliance
for Council-Initiated Fishery
Management Actions under the
Magnuson-Stevens Act.” This policy
clarifies roles and responsibilities of
NMFS and the Councils, explains
timing and procedural linkages,
provides guidance on documentation
needs, and fosters partnerships and
cooperation between NMFS and FMCs
on NEPA compliance. Issuance of this
policy satisfied the requirements of
section 304(i) of the MSA.

After issuing the 2013 Policy
Directive, NMFS consulted with the
Council Coordination Committee (CCC)
at its public meeting in May 2013, and
also had follow-up dialog with a
subcommittee the CCC established to
represent the CCC on these matters.
Additionally, NMFS consulted with
CEQ. Based on those consultations,
NMFS is now proposing to use this
policy as a basis for a line-office
supplement to NAO 216-6, and is
publishing the draft revised and
updated NEPA procedures for MSA
actions to solicit public comment.

NMFS anticipates further
improvements to the NEPA process at
the NOAA level as a result of ongoing
efforts to update NAO 216—6. NMFS
will work to ensure consistency
between any future NOAA-level NEPA
policy and procedures and these revised
and updated MSA NEPA procedures.

Key features of the draft revised and
updated NEPA procedures include:

¢ Roles and Responsibilities: The
draft procedures set forth the statutory
roles and responsibilities for NMFS and
the Councils as dictated by NEPA and
the MSA. While providing clarity on
ultimate responsibilities, they encourage
collaboration and early integration of
processes. For Atlantic Highly Migratory
Species (HMS), NMFS retains
responsibility over all aspects of
compliance.

e Timing: The draft procedures
encourage completing as much of the
NEPA process as possible at the Council
level, while recognizing the logistical
demands of the fishery management
process. The draft procedures establish
a procedural nexus linking NEPA’s
requirements with MSA’s. The nexus
highlights the requirement for the
Regional Administrator to determine a
package “complete” to initiate MSA
review; sets forth the timing
requirements of the MSA and NEPA,
and includes risk-based considerations
for determining the NEPA schedule.

e Documentation: This section
clarifies that the statement of purpose
and need in the NEPA analysis should
be linked to the fishery management
need the Council is addressing. It also
addresses the alternatives to be
considered and what “‘reasonable”
alternatives should be, and it provides
guidance, derived from CEQ’s 40 Most-
Asked Questions, on defining the “no
action” alternative in a fishery
management context. It also specifies
that, based on information in the NEPA
analysis, it may be appropriate for a
ROD to go beyond the question of
approving or disapproving the
recommendation at hand, and may
include an identification of additional
conservation and management needs, as
appropriate.

e Improvements/Efficiencies: This
section includes instructions for
optional use of broad analyses and
tiering, and incorporation by reference.
It also identifies best practices for early
collaboration using information
technology and early communication.

e Relationship to other Documents:
This section describes the policy’s
relationship to other existing documents
and policies including the NMFS and
Council 1997 Operational Guidelines,
the NOAA NEPA Administrative Order
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(NAO 216-6), and CEQ’s NEPA
regulations.

The draft revised and updated NEPA
procedures are intended to:

¢ Add additional references to
NEPA'’s requirements;

e Add additional description about
Council processes;

e Add greater specificity to certain
timing requirements; and

e Clarify NMFS’s intent with regards
to usage of NEPA documents.

Both the 2013 Policy Directive, and
the draft revised and updated NEPA
procedures for MSA actions are
available online at http://www.nmfs.
noaa.gov/msa2007/nepa.htm. After
considering comments, NMFS intends
to finalize the proposed NEPA
procedures for MSA actions and to
withdraw the proposed May 2008 rule.

Dated: June 24, 2014.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2014-15270 Filed 6-27-14; 8:45 am|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XD349

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of receipt of an
application for an exempted fishing
permit; request for comments.

SUMMARY: NMFS has made a
preliminary determination that an
application for an Exempted Fishing
Permit (EFP) warrants further
consideration and an opportunity for
public comment. The application was
submitted by the owner and operator of
an Atlantic tunas Purse Seine category-
permitted vessel, requesting an
exemption from annual incidental purse
seine retention limit on the harvest of
large medium Atlantic bluefin tuna
(BFT) (i.e., measuring 73 to less than 81
inches curved fork length). The
applicants propose that NMFS, through
issuance of the EFP, assess the
possibility of reducing regulatory
discards related to this limit to increase
the likelihood of harvesting the vessel’s
individual purse seine vessel BFT quota
and the category subquota overall.
NMEFS is interested in assessing this
possibility consistent with the purposes

of EFPs and the associated data that
could be gathered through such an EFP
and requests public comment on the
information provided in this notice and
the application submitted.

DATES: Comments must be received by
July 21, 2014.

ADDRESSES: You may submit comments
on this notice, identified by 0648—
XD349, by any one of the following
methods:

e Email: NMFS.PSEFP.2014@
noaa.gov.

e Mail: Margo Schulze-Haugen,
Highly Migratory Species Management
Division (F/SF1), NMFS, 1315 East-West
Highway, Silver Spring, MD 20910.
Please mark the outside of the envelope
“Comments on 2014 purse seine EFP
application.”

FOR FURTHER INFORMATION CONTACT: A
copy of the application can viewed at
the following Web site: http://
www.nmfs.noaa.gov/sfa/hms/news/
breaking news.html; or by contacting
Craig Cockrell, Highly Migratory
Species Management Division, NMFS,
(301) 427-8503.

SUPPLEMENTARY INFORMATION: NMFS
published a notice of intent to issue
EFPs, Scientific Research Permits,
Letters of Acknowledgement, and
Chartering Permits for Atlantic highly
migratory species (HMS) in 2014 (78 FR
69823, November 21, 2013). Although
that notice anticipated a variety of
applications, it stated that occasionally
NMEF'S receives applications for
activities that were not anticipated at
the time of the general notice and that
NMFS would provide additional
opportunity for public comment if that
were to occur.

As discussed in the November 2013
notice of intent to issue EFPs and other
permits, issuance of EFPs and related
permits are necessary for the collection
of HMS for public display and scientific
research to exempt them from specified
regulations (e.g., fishing seasons,
prohibited species, authorized gear,
closed areas, and minimum sizes) that
may otherwise prohibit such collection.
Specifically, NMFS may authorize
activities otherwise prohibited by the
regulations at 50 CFR part 635 for the
conduct of scientific research; the
acquisition of information and data; the
enhancement of safety at sea; the
purpose of collecting animals for public
education or display; the investigation
of bycatch, economic or regulatory
discard; or for chartering arrangements.
See 50 CFR 635.32(a)(1). The terms and
conditions of individual permits are
unique; however, all permits include
reporting requirements, limit the
number and species of HMS to be

collected, and only authorize collection
in Federal waters of the Atlantic Ocean,
Gulf of Mexico, and Garibbean Sea.
EFPs and related permits are issued
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Reauthorization Act
(Magnuson-Stevens Act) (16 U.S.C. 1801
et seq.) and/or the Atlantic Tunas
Convention Act (ATCA) (16 U.S.C. 971
et seq.). Regulations at 50 CFR 600.745
and 635.32 govern exempted fishing
permits, as well as scientific research
activity, chartering arrangements, and
exempted public display and
educational activities.

Current Atlantic HMS regulations
specify that persons aboard a vessel
permitted in the Atlantic Tunas Purse
Seine category ‘“may retain, possess,
land, or sell large medium BFT in
amounts not exceeding 15 percent, by
weight, of the total amount of giant BFT
landed during that fishing year.” See 50
CFR 635.23(e)(1). As a result, Purse
Seine category vessels may discard large
medium BFT to reduce the risk of
exceeding the annual purse seine
retention limit. This has the effect of
focusing effort in the purse seine fishery
on giant BFT but may also result in dead
discards of the smaller BFT. The
retention limits that apply to most
commercial categories allow the
retention of large medium BFT.

In the Draft Amendment 7 to the 2006
Consolidated Atlantic HMS Fishery
Management Plan (2006 Consolidated
HMS FMP), NMFS considered but did
not further analyze the possibility of
altering this limit. Although there has
been past interest in altering this limit,
e.g., the issue was raised in the
comments on the 2006 Consolidated
HMS FMP, this alternative was not
considered further in the DEIS because
there were few data available to
determine whether such a change might
be warranted or the impacts of such a
change given recent low catch/landings
from the Purse Seine category.

Data are now available on dead
discards by size relative to retained
catch for the Purse Seine category from
the 2013 fishing year, reflecting dead
discards for the smaller size categories.
NMEFS believes that additional analysis
about the potential benefits of altering
the limit, both by reducing dead
discards and improving the Purse Seine
category’s opportunity to harvest its
subquota, may be warranted and
beneficial to the stock and the fishery.
Additional data are needed to conduct
such analyses and to make fishery
management decisions. An EFP would
allow NMFS to collect and review such
additional data regarding the annual
incidental purse seine retention limit by
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allowing the applicant to fish for
commercial sized BFT in 2014, without
the limit on large medium BFT, to
determine the capability of reducing
regulatory discards related to this
restriction and harvesting the vessel’s
individual quota. An EFP, if issued,
would expire on December 31, 2014.
Among the purposes of EFPs in the
regulations (at 50 CFR 635.32(a)(1)) are
“the investigation of bycatch, economic
discard and regulatory discard,” and
such an EFP would be in furtherance of
those purposes.

NMFS specifically invites comment
on potential terms and conditions if
such an EFP were to be issued,
including the following:

e The appropriate level of observer
coverage for permitted trips. Currently,
NMFS places observers on purse seine
vessels via the Northeast Fishery
Observer Program consistent with the
HMS regulations and Recommendation
10-10 of the International Commission
for the Conservation of Atlantic Tunas
(Recommendation by ICCAT to
Establish Minimum Standards for
Fishing Vessel Observer Programs) that
there be a minimum of 5 percent
observer coverage of purse seine fishing
effort (as measured in number of sets or
trips), among other things.

e The appropriate number of trips or
tonnage that should be authorized.
Under the BFT regulations, individual
Purse Seine category permitted vessels’
BFT quotas may be combined and
transferred for use by one vessel, the
2014 codified purse seine category
quota of 171.8 mt would be the upper
limit on potential retention under this
EFP. All BFT catch, including dead
discards and landings, would count
toward this quota.

e The appropriate timing of such
trips. Currently, the Purse Seine
category opens July 15 of each year and
closes December 31.

e All BFT would be available for
measurement and biological sampling
or other specified research activity as
appropriate.

Analysis of Impacts to BFT

NMFS largely considers the effects of
this EFP, if issued, to have been
analyzed in previous analyses that
considered the overall U.S. quota and
subquotas as set out in the 2006
Consolidated HMS FMP and subsequent
environmental analyses for the annual
BFT specifications process.

Exemption from the limit on large
medium BFT would provide harvest
flexibility within the existing individual
purse seine vessel quota(s). The
exemption would affect the size of BFT
that could be retained and landed, but

NMFS does not expect that it would
significantly alter fishing practices,
given the short duration of the fishing
activity, the limited number of vessels
fishing, and other limits that would be
placed on the EFP. The maximum
amount of BFT that could be harvested
would remain constrained at its upper
limit to 171.8 mt, the total for the
category, which could be authorized for
one vessel if all individual vessel quotas
were appropriately combined. NMFS
does not anticipate authorizing the full
category quota for harvest under this
EFP but notes the maximum possible
retention for the purposes of assessing
potential impacts. For this quota level,
the effects were analyzed within
existing environmental assessment
documents. Thus, activities under this
EFP would not affect the total amount
of BFT allowed to be harvested, limited
by the ICCAT-recommended U.S. quota
(which has been established consistent
with ICCAT’s western Atlantic BFT
rebuilding program) and by the
associated Purse Seine category
subquota. Issuance of this EFP would
not be expected to affect BFT stock
health or rebuilding in ways not
previously analyzed for the existing
quotas and specifications. Nor would
NMFS expect the size selectivity of the
western Atlantic BFT fishery to change.
Existing BFT management measures,
including the ICCAT rebuilding
program, are based on total allowable
catch (in weight) and assume that the
pattern of fishing mortality (e.g., fish
caught at each age, also known as size
selectivity of the fishery) will not
change dramatically. As long as the U.S.
quota is not exceeded and there is no
significant change in fishery selectivity,
issuance of an EFP would not be
expected to have effects beyond those
already analyzed.

Collection of data regarding BFT
released during the permitted purse
seine fishing activity could improve
monitoring and accounting of BFT
discards and would inform future,
potential regulatory actions. All BFT
mortalities resulting from this EFP
would be counted against the
applicant’s individual Purse Seine
category quota and would be within the
overall, previously-analyzed quota for
the category. Dead discards of all BFT
less than 73 inches would be counted
against the vessel’s quota. No live BFT
less than 73 inches would be lethally
sampled during fishing operations
under this EFP.

NMFS’ analysis of bycatch in the
purse seine fishery has found dead
discards to be limited to tunas (76 FR
39019, July 5, 2011). The applicant does

not anticipate interactions with
protected species or marine mammals.

Final decisions on the issuance of this
EFP will depend on the submission of
all required information about the
proposed activities, NMFS’ review of
public comments received on this
notice, any prior violations of marine
resource laws administered by NOAA,
consistency with relevant NEPA
documents, and any consultations with
appropriate Regional Fishery
Management Councils, states, or Federal
agencies. NMFS does not anticipate any
significant environmental impacts from
the issuance of this EFP as assessed in
the 1999 FMP (64 FR 29090, May 28,
1999), the 2006 Consolidated HMS FMP
(71 FR 58058, October 2, 2006) and its
amendments, the 2011 final rule
implementing the BFT quotas and
Atlantic tuna fisheries management
measures (76 FR 39019, July 5, 2011),
and the 2013 BFT Quota Specifications
(78 FR 36685, June 19, 2013).

NMFS finds this application warrants
further consideration. The agency may
impose possible conditions on this EFP,
if it is granted, based on consideration
of public comments and further
analyses. Reports on the fishing would
be due at the conclusion of fishing trips,
and summary a report 30 days from the
expiration of the EFP, if issued, to be
submitted to NMFS.

NMEF'S requests comments and offers
a 21-day comment period on this notice,
consistent with EFP regulations at
600.45. The 21-day comment period
balances the need to give the public an
opportunity to comment with the fact
that the Purse Seine category season
starts July 15 and that further delay in
any EFP issuance would reduce the time
available to harvest the fish as
permitted, and the ability for NMFS to
gather useful information about normal
operations during a typical purse seine
season.

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.

Dated: June 25, 2014.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2014-15269 Filed 6—-27—14; 8:45 am|
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XD210

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to a 3D Seismic
Survey in Prudhoe Bay, Beaufort Sea,
Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of an incidental
harassment authorization.

SUMMARY: In accordance with the
Marine Mammal Protection Act
(MMPA) regulations, notice is hereby
given that NMFS has issued an
Incidental Harassment Authorization
(IHA) to BP Exploration (Alaska) Inc.
(BP) to take marine mammals, by
harassment, incidental to conducting an
ocean-bottom sensor seismic survey in
Prudhoe Bay, Beaufort Sea, Alaska,
during the 2014 open water season.

DATES: Effective July 1, 2014, through
September 30, 2014.

ADDRESSES: Electronic copies of the
IHA, application, and associated
Environmental Assessment (EA) and
Finding of No Significant Impact
(FONSI) may be obtained by writing to
Jolie Harrison, Supervisor, Incidental
Take Program, Permits and
Conservation Division, Office of
Protected Resources, National Marine
Fisheries Service, 1315 East-West
Highway, Silver Spring, MD 20910,
telephoning the contact listed below
(see FOR FURTHER INFORMATION CONTACT),
or visiting the internet at: http://
www.nmfs.noaa.gov/pr/permits/
incidental.htm. Documents cited in this
notice may also be viewed, by
appointment, during regular business
hours, at the aforementioned address.
FOR FURTHER INFORMATION CONTACT:
Candace Nachman, Office of Protected
Resources, NMFS, (301) 427—-8401.
SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to

harassment, a notice of a proposed
authorization is provided to the public
for review.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s), will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses (where relevant), and if
the permissible methods of taking, other
means of effecting the least practicable
impact on the species or stock and its
habitat, and requirements pertaining to
the mitigation, monitoring and reporting
of such takings are set forth. NMFS has
defined “negligible impact” in 50 CFR
216.103 as ‘. . . an impact resulting
from the specified activity that cannot
be reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival.”

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as: “any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild [Level A harassment]; or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering [Level B
harassment].”

Summary of Request

On December 30, 2013, NMFS
received an application from BP for the
taking of marine mammals incidental to
conducting a 3D ocean-bottom sensor
(OBS) seismic survey. NMFS
determined that the application was
adequate and complete on February 14,
2014.

BP proposes to conduct a 3D OBS
seismic survey with a transition zone
component on state and private lands
and Federal and state waters in the
Prudhoe Bay area of the Beaufort Sea
during the open-water season of 2014.
The activity would occur between July
1 and September 30; however, airgun
operations would cease on August 25.
The following specific aspects of the
activity are likely to result in the take of
marine mammals: airguns and pingers.
Take, by Level B harassment only, of 9
marine mammal species is anticipated
to result from the specified activity.

Description of the Specified Activity
Overview

BP’s proposed OBS seismic survey
would utilize sensors located on the
ocean bottom or buried below ground

nearshore (surf zone) and onshore. A
total of two seismic source vessels will
be used during the proposed survey,
each carrying two airgun sub-arrays.
The discharge volume of each airgun
sub-array will not exceed 620 cubic
inches (in3). To limit the duration of the
total survey, the source vessels will be
operating in a flip-flop mode (i.e.,
alternating shots); this means that one
vessel discharges airguns when the
other vessel is recharging.

The purpose of the proposed OBS
seismic survey is to obtain current,
high-resolution seismic data to image
existing reservoirs. The data will
increase BP’s understanding of the
reservoir, allowing for more effective
reservoir management. Existing datasets
of the proposed survey area include the
1985 Niakuk and 1990 Point McIntyre
vibroseis on ice surveys. Data from these
two surveys were merged for
reprocessing in 2004. A complete set of
OBS data has not previously been
acquired in the proposed survey area.

Dates and Duration

The planned start date of receiver
deployment is approximately July 1,
2014, with seismic data acquisition
beginning when open water conditions
allow. This has typically been around
July 15. Seismic survey data acquisition
may take approximately 45 days to
complete, which includes downtime for
weather and other circumstances.
Seismic data acquisition will occur on
a 24-hour per day schedule with
staggered crew changes. Receiver
retrieval and demobilization of
equipment and support crew will be
completed by the end of September. To
limit potential impacts to the bowhead
whale fall migration and subsistence
hunting, airgun operations will
conclude by midnight on August 25.
Receiver and equipment retrieval and
crew demobilization would continue
after airgun operations end but would
be completed by September 30.
Therefore, the dates for the IHA are July
1 through September 30, 2014.
Specified Geographic Region

The proposed seismic survey would
occur in Federal and state waters in the
Prudhoe Bay area of the Beaufort Sea,
Alaska. The seismic survey project area
lies mainly within the Prudhoe Bay Unit
and also includes portions of the
Northstar, Dewline, and Duck Island
Units, as well as non-unit areas. Figures
1 and 2 in BP’s application outline the
proposed seismic acquisition areas. The
project area encompasses approximately
190 mi2, comprised of approximately
129 mi? in water depths of 3 ft and
greater, 28 mi? in waters less than 3 ft
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deep, and 33 mi2 on land. The
approximate boundaries of the project
area are between 70°16” N. and 70°31" N.
and between 147°52” W. and 148°47" W.
and include state and federal waters, as
well as state and private lands. Activity
outside the 190 mi2 area may include
source vessels turning from one line to
the other while using mitigation guns,
vessel transits, and project support and
logistics.

Detailed Description of Activities

OBS seismic surveys are typically
used to acquire 3D seismic data in water
that is too shallow for towed streamer
operations or too deep to have grounded
ice in winter. Data acquired through this
type of survey will allow for the
generation of a 3D sub-surface image of
the reservoir area. The generation of a
3D image requires the deployment of
many parallel receiver lines spaced
close together over the area of interest.
The activities associated with the
proposed OBS seismic survey include
equipment and personnel mobilization
and demobilization, housing and
logistics, temporary support facilities,
and seismic data acquisition. The Notice
of Proposed IHA (79 FR 21354, April 15,
2014) contains a full detailed
description of the 3D OBS seismic
survey, including the recording system
and seismic source. That information
has not changed and is therefore not
repeated here.

Comments and Responses

A Notice of Proposed THA was
published in the Federal Register on
April 15, 2014 (79 FR 21354) for public
comment. During the 30-day public
comment period, NMFS received two
comment letters from the following: the
Marine Mammal Commission (MMC)
and one private citizen. All of the public
comments received on the Notice of
Proposed IHA are available on the
Internet at: http://www.nmfs.noaa.gov/
pr/pdfs/permits/bp prudhoebay
comments.pdf. Following is a summary
of the comments and NMFS’ responses.

Comment 1: The private citizen’s
letter requested that NMFS deny BP’s
request because the survey will kill
marine mammals.

Response: As explained in detail in
the analysis of the proposed IHA and
the associated EA, this seismic survey is
not anticipated to result in any injuries,
serious injuries, or mortalities of marine
mammals, and NMFS has not
authorized any takes by injury or death.
The most common types of impacts
from the proposed survey are minor
changes in behavior. Moreover, BP
proposed to and NMFS has required the
implementation of several mitigation

measures to reduce impacts to marine
mammals to the lowest level
practicable. NMFS determined that the
impact of the 3D OBS seismic survey
may result, at worst, in a temporary
modification in behavior of small
numbers of certain species of marine
mammals that may occur in the vicinity
of the proposed activity.

Comment 2: The MMC states that an
accurate characterization of the size of
the harassment zone is necessary for
obtaining reliable estimates of the
numbers of animals taken. The MMC
questioned the use of data from sound
source verification (SSV) tests from
other airgun arrays in the Beaufort Sea
because of the different discharge
volumes. The MMC recommends that
NMFS require BP to conduct sound
source and sound propagation
measurements for the proposed seismic
survey to ensure that the exclusion and
harassment zones have not been
underestimated. The methods used to
calculate the zones should be reviewed
and cross-checked before they are
implemented. In at least one previous
IHA, the methods and calculations were
not reviewed and the zones were
reduced during the survey. After the
calculations were reviewed post-survey,
it became apparent that the zones were
reduced incorrectly. Therefore, the
MMC recommends that NMFS only
authorize an adjustment in the size of
the exclusion and/or harassment zones
during the open-water season if the
size(s) of the estimated zones are
determined to be too small.

Response: Discharge volume, while a
factor in determining sound isopleths, is
not the only determining factor and not
necessarily the most important factor.
The sound pressure of an array is not a
linear function of the discharge volume.
Rather, the sound pressure is dependent
on many factors, such as the number of
guns in the array, the discharge volume
of each individual gun, the composition
of each individual gun (with varying
discharge volume) in the array, the
distance between each gun, the distance
between the subarrays, etc. Because the
sound pressures in the far field from an
airgun array increase with the number
of airguns and with the cube root of the
total discharge volume, generally
speaking, the number of guns is more
important than the total discharge
volume for determining source levels.
The source levels for the 16-gun 640 in3
array (used in 2012 in Simpson Lagoon,
Beaufort Sea, Alaska) and the 16-gun
1240 in3 (proposed for this Prudhoe Bay
survey) are very similar (223 and 224 dB
re 1 uPa rms, respectively).
Additionally, the source levels for the
eight-gun 880 in3 array (used in 2008 in

shallow water environments of the
Beaufort Sea) and the eight-gun 620 in3
array (proposed for this Prudhoe Bay
survey) are very similar (217 and 218 dB
re 1 uPa rms, respectively). BP also used
isopleth results from previous SSV tests
when a 640 in? array and an 880 in3
array were used in combination. That
would then result in a total discharge
volume of 1520 in3, which is greater
than the total discharge volume of the
two subarrays planned for this
particular survey (i.e., 1240 in3). Based
on this information, NMFS determined
that BP’s approach of using previous
SSV results from very similar airgun
arrays used in very similar
environments in the Alaskan Beaufort
Sea was appropriate to characterize the
size of the harassment zone.

NMFS determined that requiring
additional SSV tests for the array
proposed to be used in this survey
unwarranted. The data used by BP to
estimate the relevant isopleths for this
survey are fair representations of what
is likely to be expected in Prudhoe Bay.
Because of the difficulties in conducting
SSV tests in extremely shallow water
environments (generally less than 10-20
ft of water), such as the one in the
proposed survey area, results would not
provide any additional useful
information. Additionally, the
requirement to conduct another SSV in
a region where numerous such tests
have already been conducted would add
additional, unnecessary sound into the
marine environment without yielding
newer, more valuable data. NMFS does
not intend to authorize any changes to
the estimated isopleths (described later
in this document) after the IHA is
issued.

Comment 3: The MMC disagrees with
using the area of a circle to estimate the
size of the ensonified area. According to
the MMG, this would only be correct if
the sound source were stationary. For
surveys in which the source is moving
(i.e., towed airgun arrays), the
ensonified area should instead be based
on the total linear distance surveyed by
the vessel in a day, taking into account
the distance to the Level B harassment
threshold, which would presumably
produce an area greater than that
calculated by using the area of a circle.
BP and NMFS should use that revised
estimate of the ensonified area to
determine the numbers of animals that
could be taken. The MMC recommends
that NMFS require BP to recalculate
take estimates for beluga and bowhead
whales and ringed, bearded, and spotted
seals using the revised ensonified area
estimate for a moving sound source.

Response: In shallow water
heterogeneous environments (such as
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that for the proposed survey),
propagation conditions change as the
vessels move; therefore, using the total
linear distance surveyed by the vessel in
a day would not necessarily result in
estimates that are any more accurate
than the method of using the area of a
circle. In deeper water with more
constant oceanographic and bathymetric
conditions, a complex polygon based on
propagation modeling is likely a better
method to employ. However, BP will
conduct surveys in extremely shallow
water (75% of the survey in water
depths less than 20 ft and the remaining
survey in water depths less than 40 ft).
The total ensonified area, as estimated
in BP’s application, also slightly
overestimates the total area because BP
did not delete the areas of overlap
between the two seismic source vessels.
NMFS agrees that the methods used to
calculate take provide an accurate
representation of the numbers of marine
mammals that may potentially occur in
the Level B harassment zone.

Comment 4: The MMC states that for
beluga and bowhead whales, NMFS
used average rather than maximum
densities as the basis for its proposed
takes. NMFS indicated that 2012/2013
survey data included sightings and
effort data in the estimation of densities
from areas more offshore than what
would be included in the proposed
survey, thus the maximum densities
would overestimate the numbers of
animals expected in the nearshore
waters of the survey. According to the
MMC, although that rationale might be
appropriate for beluga whales, which
are typically found in greater numbers
offshore than in the proposed survey
area, it is not appropriate for bowhead
whales, which the MMC expects would
be more likely to occur at maximum
densities closer to shore. In any case,
the MMC has commented on several
occasions that NMFS is inconsistent in
its use of average versus maximum
densities to estimate takes and has
recommended that maximum densities
be used due to uncertainties in the
density and abundance of marine
mammal species in the Beaufort Sea and
the increasing inter-annual variability in
environmental conditions in the Arctic.
Takes based on maximum densities
would also provide greater assurance
that the total potential taking has no
more than a negligible impact on the
affected stocks. For those reasons, the
MMC recommends that NMFS use
species-specific maximum density
estimates as the basis for estimating the
numbers of marine mammals to be
taken.

Response: NMFS determined that the
use of average rather than maximum
density estimates for bowhead whales
was appropriate for estimating takes. In
July and August (the months when BP
proposes to conduct seismic data
acquisition), bowhead whales are not
commonly observed in the central
Alaskan Beaufort Sea. During this time
of year, the majority of the bowhead
whale population is found in the
Canadian Beaufort Sea. The fall
migration westward through the
Alaskan Beaufort Sea does not typically
begin until late August or early
September, after BP will have
completed seismic airgun operations.
Moreover, during a similar survey in
Simpson Lagoon in 2012, there were no
cetacean sightings during the entirety of
the project. Therefore, NMFS
determined that the method used to
calculate bowhead whale takes was
appropriate.

While there is a chance that the inter-
annual variability in environmental
conditions in the Arctic may lead to
changes in the presence and density
estimates of marine mammals, BP relied
on the most recent, best available data
in deriving its density estimates for
bowhead and beluga whales. By using
data from NMFS aerial surveys flown in
2012 and 2013, higher density estimates
were derived than if data from previous
years had been used. Again indicating
that the estimates are likely accurate.
Additionally, NMFS determined that
the total potential taking will have no
more than a negligible impact on the
affected stocks.

Comment 5: The MMC states that BP
has proposed that observers would
monitor for marine mammals 30
minutes before and during the proposed
activities. NMFS agreed with that
approach but did not include a
requirement for post-activity
monitoring. The MMC states, in general,
post-activity monitoring is needed to
ensure that marine mammals are not
taken in unexpected or unauthorized
ways or in unanticipated numbers.
Some types of taking (e.g., taking by
death or serious injury) may not be
observed until after the activity has
ceased. Post-activity monitoring is the
best way, and in some situations may be
the only reliable way, to detect certain
impacts. Accordingly, the MMC
recommends that NMFS require BP to
monitor for marine mammals 30
minutes before, during, and 30 minutes
after the proposed activities.

Response: NMFS has included a
requirement in the THA that observers
monitor for marine mammals 30

minutes before, during, and 30 minutes
after the use of the seismic airguns.

Comment 6: The MMC states that two
observers would increase the probability
of detecting marine mammals
approaching or within harassment
zones, especially when they are of
considerable size. Additional observers
could also assist in the collection of data
on activities, behavior, and movements
of marine mammals in the exclusion
and disturbance zones. Behavioral
response information is critical for
understanding the effect of acoustic
activities on various marine mammal
species. The MMC recommends that
NMFS require BP to deploy a minimum
of two protected species observers
(PSOs) to: (1) Increase the probability of
detecting all marine mammals in or
approaching the Level B harassment
zones, and (2) assist in the collection of
data on activities, behavior, and
movements of marine mammals around
the source.

Response: The two source vessels are
small, with little space available for
extra people to be onboard. While there
will be two PSOs on each source vessel,
only one will officially be on duty per
shift. However, the other PSO, as well
as the crew members will help to locate
marine mammals when possible and
notify the on-duty PSO. Because two
source vessels will be operating, each
with a requirement for an on-duty PSO
during seismic airgun operations, two
PSOs will be on-duty during all active
operations (just not on the same vessel).

NMEF'S does not anticipate that PSOs
will be able to document all marine
mammals within the Level B
harassment zone. However, because of
the small size of the Level A harassment
zones for the full array (300 m for the
190 dB isopleth and 600 m for the 180
dB isopleth), NMFS determined that the
PSOs will be able to effectively
implement mitigation measures,
especially with the aid of crew members
calling for the implementation of
mitigation measures. Also, based on the
location and time frame of the survey,
cetaceans are highly unlikely to occur in
the vicinity of the survey. Therefore,
NMFS determined that one PSO on-duty
per vessel per shift is sufficient to watch
for and record information about marine
mammals.

Description of Marine Mammals in the
Area of the Specified Activity

The Beaufort Sea supports a diverse
assemblage of marine mammals. Table 1
lists the 12 marine mammal species
under NMFS jurisdiction with
confirmed or possible occurrence in the
proposed project area.
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Table 1. Marine mammal species with confirmed or possible occurrence in the

roposed seismic survey area.

Common Scientific Status Occurrence Seasonality Range Abundance
Name Name

Odontocetes ] Mostly spring

Beluga whale | Delphinapterus Common and fall Wlth Russia to 39,258
some in Canada

(Beaufort Sea | leucas

stock) summer

Killer whale Orcinus orca - Occasional/ Mostly California to

Extralimital summer and Alaska 552

carly fall

Harbor Phocoena - Occasional/ Mostly California to

porpoise phocoena Extralimital summer and Alaska 48,215
early fall

Mysticetes Mostly spring
Endangered; and fall with Russia to
Bowhead Balaena Depleted Common some in Canada 16,892
whale mysticetus summer
Gray whale Eschrichtius - Somewhat Mostly Mexico to the
robustus common summer U.S. Arctic 19,126
Ocean

Pinnipeds
Threatened;
Bearded seal | Erigathus Depleted Spri d Bering,
(Beringia barbatus Common Emng an Chukchi, and 155,000
distinct summer Beaufort Seas
population
segment)
Ringed seal Phoca hispida Threatened; Common Year round Bering,
(Arctic stock) Depleted Chukchi, and 300,000
Beaufort Seas
Spotted seal Phoca largha - Common Summer Japan to U.S.
. 141,479
Arctic Ocean
Ribbon seal Histriophoca Species of Occasional Summer Russia to
fasciata concern U.S. Arctic 49,000
Ocean

Endangered, threatened, or species of concern under the Endangered Species Act (ESA); Depleted under the MMPA

The highlighted (grayed out) species
in Table 1 are so rarely sighted in the
central Alaskan Beaufort Sea that their
presence in the proposed project area,
and therefore take, is unlikely. Minke
whales are relatively common in the
Bering and southern Chukchi seas and
have recently also been sighted in the
northeastern Chukchi Sea (Aerts et al.,
2013; Clarke et al., 2013). Minke whales
are rare in the Beaufort Sea. They have
not been reported in the Beaufort Sea
during the Bowhead Whale Aerial

Survey Project/Aerial Surveys of Arctic
Marine Mammals (BWASP/ASAMM)
surveys (Clarke ef al., 2011, 2012; 2013;
Monnet and Treacy, 2005), and there
was only one observation in 2007
during vessel-based surveys in the
region (Funk et al., 2010). Humpback
whales have not generally been found in
the Arctic Ocean. However, subsistence
hunters have spotted humpback whales
in low numbers around Barrow, and
there have been several confirmed
sightings of humpback whales in the

northeastern Chukchi Sea in recent
years (Aerts et al., 2013; Clarke et al.,
2013). The first confirmed sighting of a
humpback whale in the Beaufort Sea
was recorded in August 2007 (Hashagen
et al., 2009) when a cow and calf were
observed 54 mi east of Point Barrow. No
additional sightings have been
documented in the Beaufort Sea.
Narwhal are common in the waters of
northern Canada, west Greenland, and
in the European Arctic, but rarely occur
in the Beaufort Sea (COSEWIC, 2004).
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Only a handful of sightings have
occurred in Alaskan waters (Allen and
Angliss, 2013). These three species are
not considered further in this IHA
notice. Both the walrus and the polar
bear could occur in the U.S. Beaufort
Sea; however, these species are
managed by the U.S. Fish and Wildlife
Service (USFWS) and are not
considered further in this THA.

The Beaufort Sea is a main corridor of
the bowhead whale migration route. The
main migration periods occur in spring
from April to June and in fall from late
August/early September through
October to early November. During the
fall migration, several locations in the
U.S. Beaufort Sea serve as feeding
grounds for bowhead whales. Small
numbers of bowhead whales that remain
in the U.S. Arctic Ocean during summer
also feed in these areas. The U.S.
Beaufort Sea is not a main feeding or
calving area for any other cetacean
species. Ringed seals breed and pup in
the Beaufort Sea; however, this does not
occur during the summer or early fall.
Further information on the biology and
local distribution of these species can be
found in BP’s application (see
ADDRESSES) and the NMFS Marine
Mammal Stock Assessment Reports,
which are available online at: http://
www.nmfs.noaa.gov/pr/species/.

Potential Effects of the Specified
Activity on Marine Mammals

This section includes a summary and
discussion of the ways that the types of
stressors associated with the specified
activity (e.g., seismic airgun and pinger
operation, vessel movement) have been
observed to or are thought to impact
marine mammals. This section may
include a discussion of known effects
that do not rise to the level of an MMPA
take (for example, with acoustics, we
may include a discussion of studies that
showed animals not reacting at all to
sound or exhibiting barely measurable
avoidance). The discussion may also
include reactions that we consider to
rise to the level of a take and those that
we do not consider to rise to the level
of a take. This section is intended as a
background of potential effects and does
not consider either the specific manner
in which this activity will be carried out
or the mitigation that will be
implemented or how either of those will
shape the anticipated impacts from this
specific activity. The “Estimated Take
by Incidental Harassment” section later
in this document will include a
quantitative analysis of the number of
individuals that are expected to be taken
by this activity. The “Negligible Impact
Analysis” section will include the
analysis of how this specific activity

will impact marine mammals and will
consider the content of this section, the
“Estimated Take by Incidental
Harassment” section, the “Mitigation”
section, and the “Anticipated Effects on
Marine Mammal Habitat” section to
draw conclusions regarding the likely
impacts of this activity on the
reproductive success or survivorship of
individuals and from that on the
affected marine mammal populations or
stocks.

Operating active acoustic sources,
such as airgun arrays, has the potential
for adverse effects on marine mammals.
The majority of anticipated impacts
would be from the use of acoustic
sources.

The effects of sound from airgun
pulses might include one or more of the
following: tolerance, masking of natural
sounds, behavioral disturbance, and
temporary or permanent hearing
impairment or non-auditory effects
(Richardson et al., 1995). However, for
reasons discussed in the proposed IHA,
it is unlikely that there would be any
cases of temporary, or especially
permanent, hearing impairment
resulting from BP’s activities. As
outlined in previous NMFS documents,
the effects of noise on marine mammals
are highly variable, often depending on
species and contextual factors (based on
Richardson et al., 1995).

In the “Potential Effects of the
Specified Activity on Marine Mammals
section of the Notice of Proposed IHA
(79 FR 21354, April 15, 2014), NMFS
included a qualitative discussion of the
different ways that BP’s 2014 3D OBS
seismic survey program may potentially
affect marine mammals. The discussion
focused on information and data
regarding potential acoustic and non-
acoustic effects from seismic activities
(i.e., use of airguns, pingers, and
support vessels and aircraft). Marine
mammals may experience masking and
behavioral disturbance. The information
contained in the “Potential Effects of
Specified Activities on Marine
Mammals” section from the proposed
IHA has not changed. Please refer to the
proposed IHA for the full discussion (79
FR 21354, April 15, 2014). A short
summary is provided here.

Marine mammals may behaviorally
react when exposed to anthropogenic
sound. These behavioral reactions are
often shown as: changing durations of
surfacing and dives, number of blows
per surfacing, or moving direction and/
or speed; reduced/increased vocal
activities; changing/cessation of certain
behavioral activities (such as socializing
or feeding); visible startle response or
aggressive behavior (such as tail/fluke
slapping or jaw clapping); avoidance of

”

areas where sound sources are located;
and/or flight responses (e.g., pinnipeds
flushing into water from haulouts or
rookeries).

Masking is the obscuring of sounds of
interest by other sounds, often at similar
frequencies. Marine mammals use
acoustic signals for a variety of
purposes, which differ among species,
but include communication between
individuals, navigation, foraging,
reproduction, avoiding predators, and
learning about their environment (Erbe
and Farmer, 2000; Tyack, 2000).
Masking, or auditory interference,
generally occurs when sounds in the
environment are louder than, and of a
similar frequency as, auditory signals an
animal is trying to receive. Masking is
a phenomenon that affects animals that
are trying to receive acoustic
information about their environment,
including sounds from other members
of their species, predators, prey, and
sounds that allow them to orient in their
environment. Masking these acoustic
signals can disturb the behavior of
individual animals, groups of animals,
or entire populations. For the airgun
sound generated from the proposed
seismic survey, sound will consist of
low frequency (under 500 Hz) pulses
with extremely short durations (less
than one second). There is little concern
regarding masking near the sound
source due to the brief duration of these
pulses and relatively longer silence
between airgun shots (approximately 5—
6 seconds). Masking from airguns is
more likely in low-frequency marine
mammals like mysticetes (which are not
expected to occur in high numbers in
the survey area in July and August). It
is less likely for mid- to high-frequency
cetaceans and pinnipeds.

Hearing impairment (either temporary
or permanent) is unlikely. Given the
higher level of sound necessary to cause
permanent threshold shift as compared
with temporary threshold shift, it is
considerably less likely that permanent
threshold shift would occur during the
seismic survey in Prudhoe Bay.
Cetaceans generally avoid the
immediate area around operating
seismic vessels, as do some other
marine mammals. Some pinnipeds
show avoidance reactions to airguns,
but their avoidance reactions are
generally not as strong or consistent as
those of cetaceans, and occasionally
they seem to be attracted to operating
seismic vessels (NMFS, 2010).

Serious injury or mortality is not
anticipated from use of the equipment.
To date, there is no evidence that
serious injury, death, or stranding by
marine mammals can occur from
exposure to airgun pulses, even in the
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case of large airgun arrays. Additionally,
BP’s project will use medium sized
airgun arrays in shallow water. NMFS
does not expect any marine mammals
will incur serious injury or mortality in
the shallow waters of Prudhoe Bay or
strand as a result of the proposed
seismic survey.

Active acoustic sources other than the
airguns (i.e., pingers) are proposed for
BP’s 2014 seismic survey in Prudhoe
Bay, Beaufort Sea, Alaska. In general,
the potential effects of this equipment
on marine mammals are similar to those
from the airguns, except the magnitude
of the impacts is expected to be much
less due to the lower intensity of the
source.

Vessel activity and noise associated
with vessel activity will temporarily
increase in the action area during BP’s
seismic survey as a result of the
operation of 8—10 vessels. To minimize
the effects of vessels and noise
associated with vessel activity, BP will
alter speed if a marine mammal gets too
close to a vessel. In addition, source
vessels will be operating at slow speed
(1-5 knots) when conducting surveys.
Marine mammal monitoring observers
will alert vessel captains as animals are
detected to ensure safe and effective
measures are applied to avoid coming
into direct contact with marine
mammals. Therefore, NMFS neither
anticipates nor authorizes takes of
marine mammals from ship strikes.

Anticipated Effects on Marine Mammal
Habitat

The primary potential impacts to
marine mammal habitat and other
marine species are associated with
elevated sound levels produced by
airguns and other active acoustic
sources. However, other potential
impacts to the surrounding habitat from
physical disturbance are also possible.
The proposed IHA contains a full
discussion of the potential impacts to
marine mammal habitat and prey
species in the project area. No changes
have been made to that discussion.
Please refer to the proposed IHA for the
full discussion of potential impacts to
marine mammal habitat (79 FR 21354,
April 15, 2014). NMFS has determined
that BP’s 3D OBS seismic survey
program is not expected to have any
habitat-related effects that could cause
significant or long-term consequences
for individual marine mammals or their
populations.

Mitigation
In order to issue an incidental take
authorization (ITA) under section

101(a)(5)(D) of the MMPA, NMFS must
set forth the permissible methods of

taking pursuant to such activity, and
other means of effecting the least
practicable impact on such species or
stock and its habitat, paying particular
attention to rookeries, mating grounds,
and areas of similar significance, and on
the availability of such species or stock
for taking for certain subsistence uses
(where relevant). This section
summarizes the required mitigation
measures contained in the IHA.

Mitigation Measures in BP’s Application

BP described general mitigation
measures that apply to all vessels
involved in the survey and specific
mitigation measures that apply to the
source vessels operating airguns. The
protocols are discussed next and can
also be found in Section 11 of BP’s
application (see ADDRESSES).

1. General Mitigation Measures

These general mitigation measures
apply to all vessels that are part of the
Prudhoe Bay seismic survey, including
crew transfer vessels. The two source
vessels will also operate under an
additional set of specific mitigation
measures during airgun operations
(described later in this document).

The general mitigation measures
include: (1) Adjusting speed to avoid
collisions with whales and during
periods of low visibility; (2) checking
the waters immediately adjacent to
vessels with propellers to ensure that no
marine mammals will be injured; (3)
avoiding concentrations of groups of
whales and not operating vessels in a
way that separates members of a group;
(4) reducing vessel speeds to less than
10 knots in the presence of feeding
whales; (5) reducing speed and steering
around groups of whales if
circumstances allow (but never cutting
off a whale’s travel path) and avoiding
multiple changes in direction and speed
when within 900 ft of whales; (6)
maintaining an altitude of at least 1,000
ft when flying helicopters, except in
emergency situations or during take-offs
and landings; and (7) not hovering or
circling with helicopters above or
within 0.3 mi of groups of whales.

2. Seismic Airgun Mitigation Measures

BP will establish and monitor Level A
harassment exclusion zones for all
marine mammal species. These zones
will be monitored by PSOs (more detail
later). Should marine mammals enter
these exclusion zones, the PSOs will
call for and implement the suite of
mitigation measures described next.

Ramp-up Procedure: Ramp-up
procedures of an airgun array involve a
step-wise increase in the number of
operating airguns until the required

discharge volume is achieved. The
purpose of a ramp-up (sometimes
referred to as “soft-start”) is to provide
marine mammals in the vicinity of the
activity the opportunity to leave the area
and to avoid the potential for injury or
impairment of their hearing abilities.

During ramp-up, BP will implement
the common procedure of doubling the
number of operating airguns at 5-minute
intervals, starting with the smallest gun
in the array. For the 620 in3 sub-array
this is estimated to take approximately
15 minutes and for the 1,240 in3 airgun
array approximately 20 minutes. During
ramp-up, the exclusion zone for the full
airgun array will be observed. The
ramp-up procedures will be applied as
follows:

1. A ramp-up, following a cold start,
can be applied if the exclusion zone has
been free of marine mammals for a
consecutive 30-minute period. The
entire exclusion zone must have been
visible during these 30 minutes. If the
entire exclusion zone is not visible, then
ramp-up from a cold start cannot begin.

2. Ramp-up procedures from a cold
start will be delayed if a marine
mammal is sighted within the exclusion
zone during the 30-minute period prior
to the ramp-up. The delay will last until
the marine mammal(s) has been
observed to leave the exclusion zone or
until the animal(s) is not sighted for at
least 15 minutes (seals) or 30 minutes
(cetaceans).

3. A ramp-up, following a shutdown,
can be applied if the marine mammal(s)
for which the shutdown occurred has
been observed to leave the exclusion
zone or until the animal(s) has not been
sighted for at least 15 minutes (seals) or
30 minutes (cetaceans). This assumes
there was a continuous observation
effort prior to the shutdown and the
entire exclusion zone is visible.

4. If, for any reason, power to the
airgun array has been discontinued for
a period of 10 minutes or more, ramp-
up procedures need to be implemented.
Only if the PSO watch has been
suspended, a 30-minute clearance of the
exclusion zone is required prior to
commencing ramp-up. Discontinuation
of airgun activity for less than 10
minutes does not require a ramp-up.

5. The seismic operator and PSOs will
maintain records of the times when
ramp-ups start and when the airgun
arrays reach full power.

Power Down Procedure: A power
down is the immediate reduction in the
number of operating airguns such that
the radii of the 190 dB and 180 dB (rms)
zones are decreased to the extent that an
observed marine mammal is not in the
applicable exclusion zone of the full
array. During a power down, one airgun
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(or some other number of airguns less
than the full airgun array) continues
firing. The continued operation of one
airgun is intended to (a) alert marine
mammals to the presence of airgun
activity, and (b) retain the option of
initiating a ramp up to full operations
under poor visibility conditions.

1. The array will be immediately
powered down whenever a marine
mammal is sighted approaching close to
or within the applicable exclusion zone
of the full array, but is outside the
applicable exclusion zone of the single
mitigation airgun;

2. Likewise, if a mammal is already
within the exclusion zone when first
detected, the airguns will be powered
down immediately;

3. If a marine mammal is sighted
within or about to enter the applicable
exclusion zone of the single mitigation
airgun, it too will be shut down; and

4. Following a power down, ramp-up
to the full airgun array will not resume
until the marine mammal has cleared
the applicable exclusion zone. The
animal will be considered to have
cleared the exclusion zone if it has been
visually observed leaving the exclusion
zone of the full array, or has not been
seen within the zone for 15 minutes
(seals) or 30 minutes (cetaceans).

Shut-down Procedures: The operating
airgun(s) will be shut down completely
if a marine mammal approaches or
enters the 190 or 180 dB (rms) exclusion
radius of the smallest airgun. Airgun
activity will not resume until the marine
mammal has cleared the applicable
exclusion radius of the full array. The
animal will be considered to have
cleared the exclusion radius as
described above under ramp-up
procedures.

Poor Visibility Conditions: BP plans to
conduct 24-hr operations. PSOs will not
be on duty during ongoing seismic
operations during darkness, given the
very limited effectiveness of visual
observation at night (there will be no
periods of darkness in the survey area
until mid-August). The provisions
associated with operations at night or in
periods of poor visibility include the
following:

e If during foggy conditions, heavy
snow or rain, or darkness (which may be
encountered starting in late August), the
full 180 dB exclusion zone is not
visible, the airguns cannot commence a
ramp-up procedure from a full shut-
down; and

¢ If one or more airguns have been
operational before nightfall or before the
onset of poor visibility conditions, they
can remain operational throughout the
night or poor visibility conditions. In
this case ramp-up procedures can be

initiated, even though the exclusion
zone may not be visible, on the
assumption that marine mammals will
be alerted by the sounds from the single
airgun and have moved away.

BP is aware that available techniques
to more effectively detect marine
mammals during limited visibility
conditions (darkness, fog, snow, and
rain) are in need of development and
has in recent years supported research
and field trials intended to improve
methods of detecting marine mammals
under these conditions. BP intends to
continue research and field trials to
improve methods of detecting marine
mammals during periods of low
visibility.

Additional Mitigation Measures
Required by NMFS

The mitigation airgun will be
operated at approximately one shot per
minute and will not be operated for
longer than three hours in duration
during daylight hours and good
visibility. In cases when the next start-
up after the turn is expected to be
during lowlight or low visibility, use of
the mitigation airgun may be initiated
30 minutes before darkness or low
visibility conditions occur and may be
operated until the start of the next
seismic acquisition line. The mitigation
gun must still be operated at
approximately one shot per minute.

NMEFS clarified or refined some of the
mitigation measures contained in BP’s
application (and listed earlier in this
section). In low visibility conditions,
NMFS requires BP to reduce speeds to
9 knots or less. Separately, NMFS has
defined a group or concentration of
whales as five or more individuals.

Mitigation Conclusions

NMFS has carefully evaluated BP’s
mitigation measures and considered a
range of other measures in the context
of ensuring that NMFS prescribes the
means of effecting the least practicable
impact on the affected marine mammal
species and stocks and their habitat. Our
evaluation of potential measures
included consideration of the following
factors in relation to one another:

e The manner in which, and the
degree to which, the successful
implementation of the measures are
expected to minimize adverse impacts
to marine mammals;

e The proven or likely efficacy of the
specific measure to minimize adverse
impacts as planned; and

e The practicability of the measure
for applicant implementation.

Based on our evaluation of the
applicant’s proposed measures, as well
as other measures considered by NMFS

and those recommended by the public,
NMFS has determined that the required
mitigation measures provide the means
of effecting the least practicable impact
on marine mammals species or stocks
and their habitat, paying particular
attention to rookeries, mating grounds,
and areas of similar significance.
Measures to ensure availability of such
species or stock for taking for certain
subsistence uses are discussed later in
this document (see “Impact on
Availability of Affected Species or Stock
for Taking for Subsistence Uses”
section).

Monitoring and Reporting

In order to issue an ITA for an
activity, section 101(a)(5)(D) of the
MMPA states that NMFS must set forth
“requirements pertaining to the
monitoring and reporting of such
taking”. The MMPA implementing
regulations at 50 CFR 216.104(a)(13)
indicate that requests for ITAs must
include the suggested means of
accomplishing the necessary monitoring
and reporting that will result in
increased knowledge of the species and
of the level of taking or impacts on
populations of marine mammals that are
expected to be present in the proposed
action area. BP submitted information
regarding marine mammal monitoring to
be conducted during seismic operations
as part of the IHA application. That
information can be found in Sections 11
and 13 of the application.

Monitoring Measures
1. Visual Monitoring

Two observers referred to as PSOs
will be present on each seismic source
vessel. Of these two PSOs, one will be
on watch at all times to monitor the 190
and 180 dB exclusion zones for the
presence of marine mammals during
airgun operations. The main objectives
of the vessel-based marine mammal
monitoring are as follows: (1) To
implement mitigation measures during
seismic operations (e.g. course
alteration, airgun power down, shut-
down and ramp-up); and (2) To record
all marine mammal data needed to
estimate the number of marine
mammals potentially affected, which
must be reported to NMFS within 90
days after the survey.

BP intends to work with experienced
PSOs. At least one Alaska Native
resident, who is knowledgeable about
Arctic marine mammals and the
subsistence hunt, is expected to be
included as one of the team members
aboard the vessels. Before the start of
the seismic survey, the crew of the
seismic source vessels will be briefed on
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the function of the PSOs, their
monitoring protocol, and mitigation
measures to be implemented.

On all source vessels, at least one
observer will monitor for marine
mammals at any time during daylight
hours (there will be no periods of total
darkness until mid-August). PSOs will
be on duty in shifts of a maximum of 4
hours at a time, although the exact shift
schedule will be established by the lead
PSO in consultation with the other
PSOs. In response to a public comment,
language has been included in the IHA
to clarify that the on-duty PSO must
monitor for marine mammals 30
minutes before, during, and 30 minutes
after the use of the seismic airguns.

The source vessels will offer suitable
platforms for marine mammal
observations. Observations will be made
from locations where PSOs have the
best view around the vessel. During
daytime, the PSO(s) will scan the area
around the vessel systematically with
reticle binoculars and with the naked
eye. Because the main purpose of the
PSO on board the vessel is detecting
marine mammals for the
implementation of mitigation measures
according to specific guidelines, BP
prefers (and NMFS agrees) to keep the
information to be recorded as concise as
possible, allowing the PSO to focus on
detecting marine mammals. The
following information will be collected
by the PSOs:

e Environmental conditions—
consisting of sea state (in Beaufort Wind
force scale according to NOAA),
visibility (in km, with 10 km indicating
the horizon on a clear day), and sun
glare (position and severity). These will
be recorded at the start of each shift,
whenever there is an obvious change in
one or more of the environmental
variables, and whenever the observer
changes shifts;

e Project activity—consisting of
airgun operations (on or off), number of
active guns, line number. This will be
recorded at the start of each shift,
whenever there is an obvious change in
project activity, and whenever the
observer changes shifts; and

¢ Sighting information—consisting of
the species (if determinable), group size,
position and heading relative to the
vessel, behavior, movement, and
distance relative to the vessel (initial
and closest approach). These will be
recorded upon sighting a marine
mammal or group of animals.

When marine mammals in the water
are detected within or about to enter the
designated exclusion zones, the
airgun(s) power down or shut-down
procedures will be implemented
immediately. To assure prompt

implementation of power downs and
shut-downs, multiple channels of
communication between the PSOs and
the airgun technicians will be
established. During the power down and
shut-down, the PSO(s) will continue to
maintain watch to determine when the
animal(s) are outside the exclusion
radius. Airgun operations can resume
with a ramp-up procedure (depending
on the extent of the power down) if the
observers have visually confirmed that
the animal(s) moved outside the
exclusion zone, or if the animal(s) were
not observed within the exclusion zone
for 15 minutes (seals) or for 30 minutes
(cetaceans). Direct communication with
the airgun operator will be maintained
throughout these procedures.

All marine mammal observations and
any airgun power down, shut-down,
and ramp-up will be recorded in a
standardized format. Data will be
entered into or transferred to a custom
database. The accuracy of the data entry
will be verified daily through QA/QC
procedures. Recording procedures will
allow initial summaries of data to be
prepared during and shortly after the
field program, and will facilitate transfer
of the data to other programs for further
processing and archiving.

2. Fish and Airgun Sound Monitoring

BP proposes to conduct research on
fish species in relation to airgun
operations, including prey species
important to ice seals, during the
proposed seismic survey. The North
Prudhoe Bay OBS seismic survey offers
a unique opportunity to assess the
impacts of airgun sounds on fish,
specifically on changes in fish
abundance in fyke nets that have been
sampled in the area for more than 30
years. The monitoring study would
occur over a 2-month period during the
open-water season. During this time,
fish are counted and sized every day,
unless sampling is prevented by
weather, the presence of bears, or other
events. Fish mortality is also noted.

The fish-sampling period coincides
with the North Prudhoe seismic survey,
resulting in a situation where each of
the four fyke nets will be exposed to
varying daily exposures to airgun
sounds. That is, as source vessels move
back and forth across the project area,
fish caught in nets will be exposed to
different sounds levels at different nets
each day. To document relationships
between fish catch in each fyke net and
received sound levels, BP will attempt
to instrument each fyke net location
with a recording hydrophone. Recording
hydrophones, to the extent possible,
will have a dynamic range that extends
low enough to record near ambient

sounds and high enough to capture
sound levels during relatively close
approaches by the airgun array (i.e.,
likely levels as high as about 200 dB re
1 uPa). Bandwidth will extend from
about 10 Hz to at least 500 Hz. In
addition, because some fish (especially
salmonids) are likely to be sensitive to
particle velocity instead of or in
addition to sound pressure level, BP
will attempt to instrument each fyke net
location with a recording particle
velocity meter. Acoustic and
environmental data will be used in
statistical models to assess relationships
between acoustic and fish variables.
Additional information on the details of
the fish monitoring study can be found
in Section 13.1 of BP’s application (see
ADDRESSES).

Monitoring Plan Peer Review

The MMPA requires that monitoring
plans be independently peer reviewed
“where the proposed activity may affect
the availability of a species or stock for
taking for subsistence uses” (16 U.S.C.
1371(a)(5)(D)(ii)(I11)). Regarding this
requirement, NMFS’ implementing
regulations state, “Upon receipt of a
complete monitoring plan, and at its
discretion, [NMFS] will either submit
the plan to members of a peer review
panel for review or within 60 days of
receipt of the proposed monitoring plan,
schedule a workshop to review the
plan” (50 CFR 216.108(d)).

NMFS convened an independent peer
review panel, comprised of experts in
the fields of marine mammal ecology
and underwater acoustics, to review
BP’s Prudhoe Bay OBS Seismic Survey
Monitoring Plan. The panel met on
January 8-9, 2013, and provided their
final report to NMFS on February 25,
2013. The full panel report can be
viewed on the Internet at: http://www.
nmfs.noaa.gov/pr/pdfs/permits/
openwater/bp_panel2013.pdf.

NMFS provided the panel with BP’s
monitoring plan and asked the panel to
answer the following questions
regarding the plan:

1. Will the applicant’s stated
objectives effectively further the
understanding of the impacts of their
activities on marine mammals and
otherwise accomplish the goals stated
above? If not, how should the objectives
be modified to better accomplish the
goals above?

2. Can the applicant achieve the
stated objectives based on the methods
described in the plan?

3. Are there technical modifications to
the proposed monitoring techniques and
methodologies proposed by the
applicant that should be considered to
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better accomplish their stated
objectives?

4. Are there techniques not proposed
by the applicant (i.e., additional
monitoring techniques or
methodologies) that should be
considered for inclusion in the
applicant’s monitoring program to better
accomplish their stated objectives?

5. What is the best way for an
applicant to present their data and
results (formatting, metrics, graphics,
etc.) in the required reports that are to
be submitted to NMFS (i.e., 90-day
report and comprehensive report)?

NMEF'S shared the panel’s report with
BP in March 2013. BP originally
submitted this IHA application with a
monitoring plan to conduct this
program during the 2013 open-water
season; however, after undergoing peer
review of the monitoring plan in early
2013, BP subsequently cancelled the
2013 operation. The 2014 program is the
same as that reviewed by the panel in
2013. BP reviewed the 2013 panel
recommendation report and
incorporated several of the panel’s
recommendations into the monitoring
plan contained in the 2014 application.
NMFS reviewed the panel’s report and
agrees with the recommendations
included in BP’s 2014 monitoring plan.
A summary of the measures that were
included is provided next.

Based on the panel report, BP will
follow a pre-determined regime for
scanning of the area by PSOs that is
based on the relative importance of
detecting marine mammals in the near-
and far fields. PSOs will simply record
the primary behavioral state (i.e.,
traveling, socializing, feeding, resting,
approaching or moving away from
vessels) and relative location of the
observed marine mammals and not try
to precisely determine the behavior or
the context.

Other recommendations made by
panel members that NMFS supports and
has included in the monitoring
measures include: (1) Recording
observations of pinnipeds on land and
not just in the water; (2) developing a
means by which PSOs record data with
as little impact on observation time as
possible; (3) continuing PSO
observation watches when there is an
extended period when no airguns on
any of the source vessels are operating
to collect additional observation data
during periods of non-seismic; and (4)
accounting for factors such as water
depth when estimating the actual level
of takes because of the difficulties in
monitoring during darkness or
inclement weather. Moreover, the panel
recommended and NMFS agrees that BP
should be very clear in the 90-day

technical report about what periods are
considered “‘seismic” and “non-
seismic” for their analyses.

As recommended by the panel, NMFS
encourages BP to examine data from
ASAMM and other such programs to
assess possible impacts from their
seismic surveys. As noted earlier in this
document, BP has proposed a fish and
airgun sound monitoring study, which
has been well received by past panel
members. This study will also allow BP
to collect sound signature data on
equipment used during this proposed
survey.

The panel also recommended that BP
work to understand the cumulative
nature of the activity and sound
footprint. As described in Section 14 of
the IHA application, BP remains
committed to working with a wide range
of experts to improve understanding of
the cumulative effects of multiple sound
sources and has sponsored an expert
working group on the issue.

Reporting Measures

1. 90-Day Technical Report

A report will be submitted to NMFS
within 90 days after the end of the
proposed seismic survey. The report
will summarize all activities and
monitoring results conducted during in-
water seismic surveys. The Technical
Report will include the following:

e Summary of project start and end
dates, airgun activity, number of guns,
and the number and circumstances of
implementing ramp-up, power down,
shutdown, and other mitigation actions;

e Summaries of monitoring effort
(e.g., total hours, total distances, and
marine mammal distribution through
the study period, accounting for sea
state and other factors affecting
visibility and detectability of marine
mammals);

o Analyses of the effects of various
factors influencing detectability of
marine mammals (e.g., sea state, number
of observers, and fog/glare);

e Species composition, occurrence,
and distribution of marine mammal
sightings, including date, water depth,
numbers, age/size/gender categories (if
determinable), and group sizes;

e Analyses of the effects of survey
operations;

o Sighting rates of marine mammals
during periods with and without
seismic survey activities (and other
variables that could affect detectability),
such as: (i) Initial sighting distances
versus survey activity state; (ii) closest
point of approach versus survey activity
state; (iii) observed behaviors and types
of movements versus survey activity
state; (iv) numbers of sightings/

individuals seen versus survey activity
state; (v) distribution around the source
vessels versus survey activity state; and
(vi) estimates of exposures of marine
mammals to Level B harassment
thresholds based on presence in the 160
dB harassment zone.

2. Fish and Airgun Sound Report

BP will present the results of the fish
and airgun sound study to NMFS in a
detailed report. BP proposes to also
submit that report to a peer reviewed
journal for publication and present the
results at a scientific conference and in
Barrow and Nuigsut.

3. Notification of Injured or Dead
Marine Mammals

In the unanticipated event that the
specified activity clearly causes the take
of a marine mammal in a manner
prohibited by the IHA, such as an injury
(Level A harassment), serious injury or
mortality (e.g., ship-strike, gear
interaction, and/or entanglement), BP
would immediately cease the specified
activities and immediately report the
incident to the Chief of the Permits and
Conservation Division, Office of
Protected Resources, NMFS, and the
Alaska Regional Stranding Coordinators.
The report would include the following
information:

e Time, date, and location (latitude/
longitude) of the incident;

e Name and type of vessel involved;

e Vessel’s speed during and leading
up to the incident;

e Description of the incident;

e Status of all sound source use in the
24 hours preceding the incident;

e Water depth;

e Environmental conditions (e.g.,
wind speed and direction, Beaufort sea
state, cloud cover, and visibility);

e Description of all marine mammal
observations in the 24 hours preceding
the incident;

¢ Species identification or
description of the animal(s) involved;

e Fate of the animal(s); and

e Photographs or video footage of the
animal(s) (if equipment is available).

Activities would not resume until
NMFS is able to review the
circumstances of the prohibited take.
NMFS would work with BP to
determine what is necessary to
minimize the likelihood of further
prohibited take and ensure MMPA
compliance. BP would not be able to
resume their activities until notified by
NMEFS via letter, email, or telephone.

In the event that BP discovers an
injured or dead marine mammal, and
the lead PSO determines that the cause
of the injury or death is unknown and
the death is relatively recent (i.e., in less
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than a moderate state of decomposition
as described in the next paragraph), BP
would immediately report the incident
to the Chief of the Permits and
Conservation Division, Office of
Protected Resources, NMFS, and the
NMFS Alaska Stranding Hotline and/or
by email to the Alaska Regional
Stranding Coordinators. The report
would include the same information
identified in the paragraph above.
Activities would be able to continue
while NMFS reviews the circumstances
of the incident. NMFS would work with
BP to determine whether modifications
in the activities are appropriate.

In the event that BP discovers an
injured or dead marine mammal, and
the lead PSO determines that the injury
or death is not associated with or related
to the activities authorized in the IHA
(e.g., carcass with moderate to advanced
decomposition, or scavenger damage),
BP would report the incident to the
Chief of the Permits and Conservation
Division, Office of Protected Resources,
NMFS, and the NMFS Alaska Stranding
Hotline and/or by email to the Alaska
Regional Stranding Coordinators, within
24 hours of the discovery. BP would

provide photographs or video footage (if
available) or other documentation of the
stranded animal sighting to NMFS and
the Marine Mammal Stranding Network.
Activities may continue while NMFS
reviews the circumstances of the
incident.

Estimated Take by Incidental
Harassment

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as: Any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild [Level A harassment]; or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering [Level B
harassment]. Only take by Level B
behavioral harassment of some species
is anticipated as a result of the OBS
seismic survey. Anticipated impacts to
marine mammals are associated with
noise propagation from the sound
sources (e.g., airguns and pingers) used

in the seismic survey. No take is
expected to result from vessel strikes
because of the slow speed of the vessels
(1-5 knots while acquiring seismic data)
and because of mitigation measures to
reduce collisions with marine
mammals. Additionally, no take is
expected to result from helicopter
operations because of altitude
restrictions.

BP requested take of 11 marine
mammal species by Level B harassment.
However, for reasons mentioned earlier
in this document, we have determined
it is highly unlikely that humpback and
minke whales would occur in the
seismic survey area. Therefore, NMFS
has not authorized take of these two
species. The species for which take, by
Level B harassment only, is authorized
include: Bowhead, beluga, gray, and
killer whales; harbor porpoise; and
ringed, bearded, spotted, and ribbon
seals.

The airguns produce impulsive
sounds. The current acoustic thresholds
used by NMFS to estimate Level B and
Level A harassment are presented in
Table 2.

TABLE 2—CURRENT ACOUSTIC EXPOSURE CRITERIA USED BY NMFS

Criterion

Criterion definition

Threshold

Level A Harassment (Injury)

Level B Harassment
Level B Harassment

Permanent Threshold Shift (PTS) (Any level above
that which is known to cause TTS).

Behavioral Disruption (for impulse noises)

Behavioral Disruption (for continuous, noise)

180 dB re 1 microPa-m (cetaceans)/190 dB re 1
microPa-m (pinnipeds) root mean square (rms).

160 dB re 1 microPa-m (rms).

120 dB re 1 microPa-m (rms).

Section 6 of BP’s application contains
a description of the methodology used
by BP to estimate takes by harassment,
including calculations for the 160 dB
(rms) isopleth and marine mammal
densities in the areas of operation (see
ADDRESSES), which was also provided in
the proposed IHA notice (79 FR 21354,
April 15, 2014). NMFS verified BP’s
methods, and used the density and
sound isopleth measurements in
estimating take. However, after
initiating ESA section 7 consultation on
this action, NMFS noticed that BP
rounded the average 180 and 190 dB
(rms) isopleths to the nearest 100 but
rounded the average 160 dB (rms)
isopleth to the nearest 5 km instead of
the nearest 100. This resulted in a 160
dB isopleth more than twice the average
expected distance of the isopleth. Table
7 in BP’s application presented the
largest average 160 dB isopleth as 2,182
m but calculated take assuming a 160
dB isopleth as 5,000 m. To remain
consistent with the estimation of the
other isopleths, NMFS has only rounded
the average 160 dB isopleth for the 620

in? array to 2,200 m. However, for
reasons explained below this only
changed the estimated take level for
bowhead whales. Also, as noted later in
this section, NMFS authorized the
maximum number of estimated takes for
all species, not just for cetaceans as
presented by BP in order to ensure that
exposure estimates are not
underestimated for pinnipeds.

During data acquisition, the source
vessels of the proposed OBS Prudhoe
Bay seismic survey will cover an area of
about 190 mi? in water depths ranging
from 3 to 50 ft. Seismic data acquisition
will be halted at the start of the Cross
Island fall bowhead whale hunt. The
total duration of seismic data
acquisition in the Prudhoe Bay area is
estimated to be approximately 45 days.
About 25% of downtime is included in
this total, so the actual number of days
that airguns are expected to be operating
is about 34, based on a continuous 24-
hr operation.

Marine Mammal Density Estimates

The Notice of Proposed IHA (79 FR
21354, April 15, 2014) contained a
complete description of the derivation
of the marine mammal density
estimates. That discussion has not
changed and is therefore not repeated
here.

Level A and Level B Harassment Zone
Distances

For the 2014 OBS seismic survey, BP
used existing SSV measurements to
establish distances to received sound
pressure levels (SPLs). The Notice of
Proposed IHA (79 FR 21354, April 15,
2014) contained a complete description
of the derivation of the Level A and
Level B harassment zone distances.
With the exception of slightly altering
the distances of the Level B harassment
zone, as described above, nothing in the
discussion has changed. Therefore, the
entire discussion is not repeated here.

Table 3 in this document presents the
radii used to estimate take (160 dB
isopleth) and to implement mitigation
measures (180 dB and 190 dB isopleths)
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from the full airgun array and the 40 in?
and 10 in3 mitigation guns. However,

take is only estimated using the larger
radius of the full airgun array.

TABLE 3—DISTANCES (IN METERS) TO BE USED FOR ESTIMATING TAKE BY LEVEL B HARASSMENT AND FOR MITIGATION
PURPOSES DURING THE PROPOSED 2014 NORTH PRUDHOE BAY SEISMIC SURVEY

Airgun discharge volume
(in%)

190 dB re 1 uPa

180 dB re 1 uPa 160 dB re 1 uPa

300
70
20

600 2200
200 1100
50 500

Numbers of Marine Mammals
Potentially Taken by Harassment

The potential number of marine
mammals that might be exposed to the
160 dB re 1 pPa (rms) SPL was
calculated differently for cetaceans and
pinnipeds, as described in Section 6.3 of
BP’s application and the Notice of
Proposed IHA (79 FR 21354, April 15,
2014). The change to the 160 dB
isopleth for the full array only had
implications for the take estimate for
bowhead whales. Because of the method
used to calculate takes for pinnipeds,
the isopleth change did not change the
pinniped takes described in those
earlier documents. Additionally, the
change did not alter the proposed take
estimates for other cetacean species.
Therefore, those discussions are not
repeated here.

1. Number of Bowheads Potentially
Taken by Harassment

The potential number of bowhead
whales that might be exposed to the 160
dB re 1 uPa (rms) SPL was calculated by
multiplying:

e The expected bowhead density as
provided in Table 5 in BP’s application;
e The anticipated area around each
source vessel that is ensonified by the

160 dB re 1 puPa (rms) SPL; and

e The estimated number of 24-hr days

that the source vessels are operating.

The area expected to be ensonified by
the 620—1,240 in3 array was determined
based on the distance to the 160 dB re
1 pPa (rms) SPL as determined from the
average 640—880 in3 array
measurements (Table 7 in BP’s
application and summarized in Table 3
in this document), rounded to the
nearest 100. Based on a radius of 2.2
km, the 160 dB isopleth used in the
exposure calculations was 15.2 km?2. It
is expected that on average, two source
vessels will be operating
simultaneously, although one source
vessel might sometimes be engaged in
crew change, maintenance, fueling, or
other activities that do not require the
operation of airguns. The minimum
distance between the two source vessels
will be about 550 ft. Although there will
be an overlap in the ensonified area, for
the estimated number of exposures, BP
summed the exposed area of each
source vessel. Using the maximum
distance and summing the isopleths of
both source vessels provides a likely
overestimate of marine mammal
exposures.

The estimated number of 24-hr days
of airgun operations was determined by
assuming a 25% downtime during the
45-day planned data acquisition period.
Downtime is related to weather,
equipment maintenance, mitigation
implementation, and other

circumstances. The total number of full
24-hr days that data acquisition is
expected to occur is approximately 34
days or 816 hours.

Based on this revision to the 160 dB
isopleth, the average and maximum
number of bowhead whales potentially
exposed to sound levels of 160 dB re
1uPa (rms) or more is estimated at 2 and
6, respectively. NMFS has authorized
the maximum number of expected
exposures based on the unexpected
large numbers of bowheads observed in
August during the 2013 ASAMM
survey. These estimated exposures do
not take into account the proposed
mitigation measures, such as PSOs
watching for animals, shutdowns or
power downs of the airguns when
marine mammals are seen within
defined ranges, and ramp-up of airguns.

Estimated Take by Harassment
Summary

Table 4 here outlines the density
estimates used to estimate Level B takes,
the authorized Level B harassment take
levels, the abundance of each species in
the Beaufort Sea, the percentage of each
species or stock estimated to be taken,
and current population trends. NMFS
authorized the maximum estimates of
exposures. Density estimates are not
available for species that are uncommon
in the proposed seismic survey area.

TABLE 4—DENSITY ESTIMATES OR SPECIES SIGHTING RATES, AUTHORIZED LEVEL B HARASSMENT TAKE LEVELS,
SPECIES OR STOCK ABUNDANCE, PERCENTAGE OF POPULATION PROPOSED TO BE TAKEN, AND SPECIES TREND STATUS

: Densit Sighting rate Authorized Percentage
Species (#/kaS), g(ind/%r) Level B take Abundance of populat?on Trend

Beluga whale ..o 75 39,258 0.19 | No reliable information.
Killer whale .......... 3 552 0.54 | Stable.

Harbor porpoise 3 48,215 0.01 | No reliable information.
Bowhead whale 6 16,892 0.04 | Increasing.

Gray whale .......ccooeiiiiiiiiieeeee 3 19,126 0.02 | Increasing.

Bearded seal .... 87 155,000 0.06 | No reliable information.
Ringed seal ...... 324 300,000 0.11 | No reliable information.
Spotted seal ..... 103 141,479 0.07 | No reliable information.
Ribbon seal ........cccoveiiiiiiniiiiiieiee 3 49,000 0.01 | No reliable information.
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Analysis and Determinations
Negligible Impact

Negligible impact is “an impact
resulting from the specified activity that
cannot be reasonably expected to, and is
not reasonably likely to, adversely affect
the species or stock through effects on
annual rates of recruitment or survival”
(50 CFR 216.103). A negligible impact
finding is based on the lack of likely
adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of Level B harassment takes, alone, is
not enough information on which to
base an impact determination. In
addition to considering estimates of the
number of marine mammals that might
be “taken” through behavioral
harassment, NMFS must consider other
factors, such as the likely nature of any
responses (their intensity, duration,
etc.), the context of any responses
(critical reproductive time or location,
migration, etc.), as well as the number
and nature of estimated Level A
harassment takes, the number of
estimated mortalities, effects on habitat,
and the status of the species.

No injuries or mortalities are
anticipated to occur as a result of BP’s
3D OBS seismic survey, and none are
authorized. Additionally, animals in the
area are not expected to incur hearing
impairment or non-auditory
physiological effects. The number of
takes that are authorized are expected to
be limited to short-term Level B
behavioral harassment. While the
airguns will be operated continuously
for about 34 days, the project time frame
will occur when cetacean species are
typically not found in the project area
or are found only in low numbers.
While pinnipeds are likely to be found
in the project area more frequently, their
distribution is dispersed enough that
they likely will not be in the Level B
harassment zone continuously. As
mentioned previously, pinnipeds
appear to be more tolerant of
anthropogenic sound than mystiectes.

The Alaskan Beaufort Sea is part of
the main migration route of the Western
Arctic stock of bowhead whales.
However, the seismic survey has been
planned to occur when the majority of
the population is found in the Canadian
Beaufort Sea. Active airgun operations
will cease by midnight on August 25
before the main fall migration begins
and well before cow/calf pairs begin
migrating through the area.
Additionally, several locations within
the Beaufort Sea serve as feeding
grounds for bowhead whales. However,
the primary feeding grounds are not
found in Prudhoe Bay. The majority of

bowhead whales feed in the Alaskan
Beaufort Sea during the fall migration
period, which will occur after the
cessation of the airgun survey.

Belugas that migrate through the U.S.
Beaufort Sea typically do so farther
offshore (more than 37 mi [60 km]) and
in deeper waters (more than 656 ft [200
m]) than where the 3D OBS seismic
survey activities would occur. Gray
whales are rarely sighted this far east in
the U.S. Beaufort Sea. Additionally,
there are no known feeding grounds for
gray whales in the Prudhoe Bay area.
The most northern feeding sites known
for this species are located in the
Chukchi Sea near Hanna Shoal and
Point Barrow. The other cetacean
species for which take is authorized are
uncommon in Prudhoe Bay, and no
known feeding or calving grounds occur
in Prudhoe Bay for these species. Based
on these factors, exposures of cetaceans
to anthropogenic sounds are not
expected to last for prolonged periods
(i.e., several days or weeks) since they
are not known to remain in the area for
extended periods of time in July and
August. Also, the shallow water location
of the survey makes it unlikely that
cetaceans would remain in the area for
prolonged periods. Based on all of this
information, the proposed project is not
anticipated to affect annual rates of
recruitment or survival for cetaceans in
the area.

Ringed seals breed and pup in the
Alaskan Beaufort Sea; however, the
seismic survey will occur outside of the
breeding and pupping seasons. The
Beaufort Sea does not provide suitable
habitat for the other three ice seal
species for breeding and pupping. Based
on this information, the proposed
project is not anticipated to affect
annual rates of recruitment or survival
for pinnipeds in the area.

Of the nine marine mammal species
for which take is authorized, one is
listed as endangered under the ESA—
the bowhead whale—and two are listed
as threatened—ringed and bearded
seals. Schweder et al. (2009) estimated
the yearly growth rate for bowhead
whales to be 3.2% (95% CI = 0.5-4.8%)
between 1984 and 2003 using a sight-
resight analysis of aerial photographs.
There are currently no reliable data on
trends of the ringed and bearded seal
stocks in Alaska. The ribbon seal is
listed as a species of concern under the
ESA. Certain stocks or populations of
gray, killer, and beluga whales and
spotted seals are listed as endangered or
are proposed for listing under the ESA;
however, none of those stocks or
populations occur in the activity area.
There is currently no established critical

habitat in the project area for any of
these nine species.

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
required monitoring and mitigation
measures, NMFS finds that the total
marine mammal take from BP’s 3D OBS
seismic survey in Prudhoe Bay, Beaufort
Sea, Alaska, will have a negligible
impact on the affected marine mammal
species or stocks.

Small Numbers

The requested takes authorized
represent less than 1% of all
populations or stocks (see Table 4 in
this document). These take estimates
represent the percentage of each species
or stock that could be taken by Level B
behavioral harassment if each animal is
taken only once. The numbers of marine
mammals taken are small relative to the
affected species or stock sizes. In
addition, the mitigation and monitoring
measures (described previously in this
document) required in the IHA are
expected to reduce even further any
potential disturbance to marine
mammals. NMFS finds that small
numbers of marine mammals will be
taken relative to the populations of the
affected species or stocks.

Impact on Availability of Affected
Species or Stock for Taking for
Subsistence Uses

Relevant Subsistence Uses

The disturbance and potential
displacement of marine mammals by
sounds from the seismic survey are the
principal concerns related to
subsistence use of the area. Subsistence
remains the basis for Alaska Native
culture and community. Marine
mammals are legally hunted in Alaskan
waters by coastal Alaska Natives. In
rural Alaska, subsistence activities are
often central to many aspects of human
existence, including patterns of family
life, artistic expression, and community
religious and celebratory activities.
Additionally, the animals taken for
subsistence provide a significant portion
of the food that will last the community
throughout the year. The main species
that are hunted include bowhead and
beluga whales, ringed, spotted, and
bearded seals, walruses, and polar bears.
(As mentioned previously in this
document, both the walrus and the
polar bear are under the USFWS’
jurisdiction.) The importance of each of
these species varies among the
communities and is largely based on
availability.
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Residents of the village of Nuigsut are
the primary subsistence users in the
project area. The communities of
Barrow and Kaktovik also harvest
resources that pass through the area of
interest but do not hunt in or near the
Prudhoe Bay area. Subsistence hunters
from all three communities conduct an
annual hunt for autumn-migrating
bowhead whales. Barrow also conducts
a bowhead hunt in spring. Residents of
all three communities hunt seals. Other
subsistence activities include fishing,
waterfowl and seaduck harvests, and
hunting for walrus, beluga whales, polar
bears, caribou, and moose.

Nuigsut is the community closest to
the seismic survey area (approximately
54 mi [87 km] southwest). Nuigsut
hunters harvest bowhead whales only
during the fall whaling season (Long,
1996). In recent years, Nuigsut whalers
have typically landed three or four
whales per year. Nuigsut whalers
concentrate their efforts on areas north
and east of Cross Island, generally in
water depths greater than 66 ft (20 m;
Galginaitis, 2009). Cross Island is the
principal base for Nuigsut whalers
while they are hunting bowheads (Long,
1996). Cross Island is located
approximately 35 mi (56.4 km) east of
the seismic survey area.

Kaktovik whalers search for whales
east, north, and occasionally west of
Kaktovik. Kaktovik is located
approximately 120 mi (193 km) east of
Prudhoe Bay. The western most
reported harvest location was about 13
mi (21 km) west of Kaktovik, near 70°10”
N., 144°11" W. (Kaleak, 1996). That site
is about 112 mi (180 km) east of the
proposed survey area.

Barrow whalers search for whales
much farther from the Prudhoe Bay
area—about 155+ mi (250+ km) to the
west. Barrow hunters have expressed
concerns about “downstream” effects to
bowhead whales during the westward
fall migration; however, BP will cease
airgun operations prior to the start of the
fall migration.

Beluga whales are not a prevailing
subsistence resource in the communities
of Kaktovik and Nuigsut. Kaktovik
hunters may harvest one beluga whale
in conjunction with the bowhead hunt;
however, it appears that most
households obtain beluga through
exchanges with other communities.
Although Nuigsut hunters have not
hunted belugas for many years while on
Cross Island for the fall hunt, this does
not mean that they may not return to
this practice in the future. Data
presented by Braund and Kruse (2009)
indicate that only 1% of Barrow’s total
harvest between 1962 and 1982 was of
beluga whales and that it did not

account for any of the harvested animals
between 1987 and 1989.

Ringed seals are available to
subsistence users in the Beaufort Sea
year-round, but they are primarily
hunted in the winter or spring due to
the rich availability of other mammals
in the summer. Bearded seals are
primarily hunted during July in the
Beaufort Sea; however, in 2007, bearded
seals were harvested in the months of
August and September at the mouth of
the Colville River Delta, which is
approximately 50+ mi (80+ km) from
the proposed seismic survey area.
However, this sealing area can reach as
far east as Pingok Island, which is
approximately 20 mi (32 km) west of the
survey area. An annual bearded seal
harvest occurs in the vicinity of Thetis
Island (which is a considerable distance
from Prudhoe Bay) in July through
August. Approximately 20 bearded seals
are harvested annually through this
hunt. Spotted seals are harvested by
some of the villages in the summer
months. Nuigsut hunters typically hunt
spotted seals in the nearshore waters off
the Colville River Delta. The majority of
the more established seal hunts that
occur in the Beaufort Sea, such as the
Colville delta area hunts, are located a
significant distance (in some instances
50 mi [80 km] or more) from the project
area.

Potential Impacts to Subsistence Uses

NMEFS has defined “unmitigable
adverse impact” in 50 CFR 216.103 as:
“. . . an impact resulting from the
specified activity: (1) That is likely to
reduce the availability of the species to
a level insufficient for a harvest to meet
subsistence needs by: (i) Causing the
marine mammals to abandon or avoid
hunting areas; (ii) Directly displacing
subsistence users; or (iii) Placing
physical barriers between the marine
mammals and the subsistence hunters;
and (2) That cannot be sufficiently
mitigated by other measures to increase
the availability of marine mammals to
allow subsistence needs to be met.”

Noise and general activity during BP’s
3D OBS seismic survey have the
potential to impact marine mammals
hunted by Native Alaskan. In the case
of cetaceans, the most common reaction
to anthropogenic sounds (as noted
previously) is avoidance of the
ensonified area. In the case of bowhead
whales, this often means that the
animals divert from their normal
migratory path by several kilometers.
Helicopter activity also has the potential
to disturb cetaceans and pinnipeds by
causing them to vacate the area.
Additionally, general vessel presence in
the vicinity of traditional hunting areas

could negatively impact a hunt. Native
knowledge indicates that bowhead
whales become increasingly “skittish”
in the presence of seismic noise. Whales
are more wary around the hunters and
tend to expose a much smaller portion
of their back when surfacing (which
makes harvesting more difficult).
Additionally, natives report that
bowheads exhibit angry behaviors in the
presence of seismic, such as tail-
slapping, which translate to danger for
nearby subsistence harvesters.

Plan of Cooperation or Measures to
Minimize Impacts to Subsistence Hunts

Regulations at 50 CFR 216.104(a)(12)
require IHA applicants for activities that
take place in Arctic waters to provide a
Plan of Cooperation or information that
identifies what measures have been
taken and/or will be taken to minimize
adverse effects on the availability of
marine mammals for subsistence
purposes. BP signed the 2014 Conflict
Avoidance Agreement (CAA) with the
Alaska Eskimo Whaling Commission
(AEWC), which is developed to
minimize potential interference with
bowhead subsistence hunting. BP also
attended and participated in meetings
with the AEWC on December 13, 2013,
and additional meetings in 2014. The
CAA describes measures to minimize
any adverse effects on the availability of
bowhead whales for subsistence uses.

The North Slope Borough Department
of Wildlife Management (NSB-DWM)
was consulted, and BP presented the
project to the NSB Planning
Commission in 2014. BP held meetings
in the community of Nuigsut to present
the proposed project, address questions
and concerns from community
members, and provide them with
contact information of project
management to which they can direct
concerns during the survey. During the
NMFS Open-Water Meeting in
Anchorage in 2013, BP presented their
proposed projects to various
stakeholders that were present during
this meeting.

BP will continue to engage with the
affected subsistence communities
regarding its Beaufort Sea activities. As
in previous years, BP will meet formally
and/or informally with several
stakeholder entities: the NSB Planning
Department, NSB-DWM, NMFS, AEWC,
Inupiat Community of the Arctic Slope,
Inupiat History Language and Culture
Center, USFWS, Nanuq and Walrus
Commissions, and Alaska Department of
Fish & Game.

Project information was provided to
and input on subsistence obtained from
the AEWC and Nanuq Commission at
the following meetings:
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e AEWC, October 17, 2013; and

e Nanuq Commission, October 17,
2013.

BP will implement several mitigation
measures to reduce impacts on the
availability of marine mammals for
subsistence hunts in the Beaufort Sea.
Many of these measures were developed
from the 2013 CAA and previous NSB
Development Permits. In addition to the
measures listed next, BP will conclude
all airgun operations by midnight on
August 25 to allow time for the Beaufort
Sea communities to prepare for their fall
bowhead whale hunts prior to the
beginning of the fall westward migration
through the Beaufort Sea. Some of the
measures mentioned next have been
mentioned previously in this document:

e PSOs on board vessels are tasked
with looking out for whales and other
marine mammals in the vicinity of the
vessel to assist the vessel captain in
avoiding harm to whales and other
marine mammals.;

e Vessels and aircraft will avoid areas
where species that are sensitive to noise
or vessel movements are concentrated;

e Communications and conflict
resolution are detailed in the CAA. BP
will participate in the Communications
Center that is operated annually during
the bowhead subsistence hunt;

e Communications with the village of
Nuigsut to discuss community
questions or concerns including all
subsistence hunting activities. Pre-
project meeting(s) with Nuigsut
representatives will be held at agreed
times with groups in the community of
Nuigsut. If additional meetings are
requested, they will be set up in a
similar manner;

¢ Contact information for BP will be
provided to community members and
distributed in a manner agreed at the
community meeting;

¢ BP has contracted with a liaison
from Nuiqgsut who will help coordinate
meetings and serve as an additional
contact for local residents during
planning and operations; and

¢ Inupiat Communicators will be
employed and work on seismic source
vessels. They will also serve as PSOs.

Unmitigable Adverse Impact Analysis
and Determination

BP has adopted a spatial and temporal
strategy for its Prudhoe Bay survey that
should minimize impacts to subsistence
hunters. First, BP’s activities will not
commence until after the spring hunts
have occurred. Second, BP will
conclude all airgun operations by
midnight on August 25 prior to the start
of the bowhead whale fall westward
migration and any fall subsistence hunts
by Beaufort Sea communities. Prudhoe

Bay is not commonly used for
subsistence hunts. Although some seal
hunting co-occurs temporally with BP’s
seismic survey, the locations do not
overlap. BP’s presence will not place
physical barriers between the sealers
and the seals. BP will work closely with
the closest affected communities and
support Communications Centers and
employ local Inupiat Communicators.
Based on the description of the
specified activity, the measures
described to minimize adverse effects
on the availability of marine mammals
for subsistence purposes, and the
required mitigation and monitoring
measures, NMFS has determined that
there will not be an unmitigable adverse
impact on subsistence uses from BP’s
activities.

Endangered Species Act (ESA)

Within the project area, the bowhead
whale is listed as endangered and the
ringed and bearded seals are listed as
threatened under the ESA. The NMFS
Office of Protected Resources Permits
and Conservation Division consulted
with the NMFS Alaska Regional Office
(AKRO) Protected Resources Division
(PRD) on the issuance of an IHA under
Section 101(a)(5)(D) of the MMPA
because the action of issuing the IHA
may affect threatened and endangered
species under NMFS’ jurisdiction. On
June 10, 2014, NMFS AKRO PRD issued
a Biological Opinion, which concluded
that the issuance of an IHA to BP for the
3D OBS seismic survey is not likely to
jeopardize the continued existence of
the endangered bowhead whale,
threatened Arctic subspecies of ringed
seal, or the threatened Beringia distinct
population segment of bearded seal.
There is no critical habitat for any of
these species in the survey area.

National Environmental Policy Act
(NEPA)

NMEFS prepared an EA that includes
an analysis of potential environmental
effects associated with NMFS’ issuance
of an ITHA to BP to take marine
mammals incidental to conducting a 3D
OBS seismic survey program in the
Beaufort Sea, Alaska. NMFS has
finalized the EA and prepared a FONSI
for this action. Therefore, preparation of
an Environmental Impact Statement is
not necessary.

Authorization

As a result of these determinations,
NMFS has issued an IHA to BP for
conducting a 3D OBS seismic survey in
the Prudhoe Bay area of the Beaufort
Sea, Alaska, during the 2014 open-water
season, provided the previously

mentioned mitigation, monitoring, and

reporting requirements are incorporated.
Dated: June 25, 2014.

Perry F. Gayaldo,

Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 2014—-15238 Filed 6—27—-14; 8:45 am|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XD188

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to Conductor Pipe
Installation Activities at Harmony
Platform in Santa Barbara Channel
Offshore of California

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; proposed Incidental
Harassment Authorization; request for
comments.

SUMMARY: NMFS has received an
application from ExxonMobil
Production Company (ExxonMobil), a
Division of ExxonMobil Corporation, for
an Incidental Harassment Authorization
(IHA) to take marine mammals, by
harassment, incidental to installing six
conductor pipes via hydraulic hammer
driving at the Harmony Platform, Santa
Ynez Production Unit, located in the
Santa Barbara Channel offshore of
California. Pursuant to the Marine
Mammal Protection Act (MMPA), NMFS
is requesting comments on its proposal
to issue an IHA to ExxonMobil to
incidentally harass, by Level B
harassment only, 30 species of marine
mammals during the specified activity.

DATES: Comments and information must
be received no later than July 30, 2014.
ADDRESSES: Comments on the
application should be addressed to Jolie
Harrison, Supervisor, Incidental Take
Program, Permits and Conservation
Division, Office of Protected Resources,
National Marine Fisheries Service, 1315
East-West Highway, Silver Spring, MD
20910. The mailbox address for
providing email comments is ITP.
Goldstein@noaa.gov. Comments sent via
email, including all attachments, must
not exceed a 25-megabyte file size.
NMFS is not responsible for comments
sent to addresses other than the one
provided here.

Instructions: All comments received
are a part of the public record and will
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generally be posted to http://www.nmfs.
noaa.gov/pr/permits/incidental. htm#
applications without change. All
Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

An electronic copy of the application
may be obtained by writing to the
address specified above, telephoning the
contact listed below (see FOR FURTHER
INFORMATION CONTACT) or visiting the
Internet at: http://www.nmfs.noaa.gov/
pr/permits/incidental. htm#applications.
Documents cited in this notice may also
be viewed, by appointment, during
regular business hours, at the
aforementioned address.

NMFS is also preparing an
Environmental Assessment (EA) in
accordance with the National
Environmental Policy Act (NEPA) and
will consider comments submitted in
response to this notice as part of that
process. The EA will be posted at the
foregoing Internet site once it is
finalized.

FOR FURTHER INFORMATION CONTACT:
Howard Goldstein or Jolie Harrison,
Office of Protected Resources, NMFS,
301-427-8401.

SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.), direct
the Secretary of Commerce (Secretary)
to allow, upon request, the incidental,
but not intentional, taking of small
numbers of marine mammals, by United
States citizens who engage in a specified
activity (other than commercial fishing)
within a specified geographical region if
certain findings are made and either
regulations are issued or, if the taking is
limited to harassment, a notice of a
proposed authorization is provided to
the public for review.

An authorization for the incidental
takings shall be granted if NMFS finds
that the taking will have a negligible
impact on the species or stock(s), and
will not have an unmitigable adverse
impact on the availability of the species
or stock(s) for subsistence uses (where
relevant), and if the permissible
methods of taking requirements
pertaining to the mitigation, monitoring
and reporting of such takings are set
forth. NMFS has defined “negligible
impact” in 50 CFR 216.103 as *“. . . an
impact resulting from the specified
activity that cannot be reasonably
expected to, and is not reasonably likely
to, adversely affect the species or stock

through effects on annual rates of
recruitment or survival.”

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as: Any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild [Level A harassment]; or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering [Level B
harassment].

Summary of Request

On March 3, 2014, NMFS received an
application from ExxonMobil for the
taking of marine mammals incidental to
installing six conductor pipes by
hydraulic hammering at the Harmony
Platform, Santa Ynez Production Unit,
in the Santa Barbara Channel offshore of
California. Along with the IHA
application, NMFS received an
addendum titled ““Assessment of
Airborne and Underwater Noise from
Pile Driving Activities at the Harmony
Platform.” NMFS determined that the
application was adequate and complete
on April 28, 2014.

The proposed project’s estimates
dates are from mid-August to mid-
November 2014, but the proposed action
could occur anytime within a 12-month
period from the effective date of the
proposed IHA. Acoustic stimuli (i.e.,
increased underwater and airborne
sound) generated during the conductor
pipe installation activities are likely to
result in the take of marine mammals.
Take, by Level B harassment only, of 30
species is anticipated to result from the
proposed activities.

Description of the Proposed Specified
Activity

Overview

ExxonMobil proposes to install six
conductor pipes by hydraulic
hammering at the Harmony Platform,
Santa Ynez Production Unit, in the
Santa Barbara Channel offshore of
California.

Dates and Duration

ExxonMobil estimates that the
proposed conductor pipe installation
activities would occur from mid-August
to mid-November 2014, but the
proposed activities could occur anytime
within a 12-month period from the
effective date of the proposed IHA.
Precise scheduling is not presently
available due to logistical and regulatory
uncertainties. ExxonMobil has

requested the IHA for an August start
date to allow for flexibility in
scheduling operations, equipment, and
personnel, as well as to ensure sufficient
time to arrange for monitoring field
services. The estimated duration of the
proposed project is 91 days. Under
normal working conditions, the
proposed project is expected to include
approximately 84 days of installation
activity on the Harmony Platform
bounded by 7 days of project
mobilization/demobilization activities.
It would take approximately 14 days to
install each conductor pipe (6
conductors x 14 days = 84 days). Figure
2—1 of the IHA application includes a
timeline of proposed activities over the
approximate three month duration. Of
the estimated 84 days, hammer driving
would occur over 30 intermittent
intervals of 2.5 to 3.3 hours each for a
combined total of 4.125 days, or 5% of
the entire proposed project (3.3 hours x
5 joints x 6 conductors = 99 hours or
4.125 days).

Specified Geographic Region

Harmony Platform is located in the
Santa Barbara Channel, which is
approximately 100 km (54 nmi) long
and 40 km (21.6 nmi) wide, situated
between the Channel Islands and the
east-west trending coastline of
California. The Santa Barbara Channel is
the site of several other producing oil
fields, including Ellwood, Summerland,
Carpinteria offshore, and Dos Cuadras.
The Santa Barbara basin is the
prominent feature of the Santa Barbara
Channel, with sill depths of
approximately 250 m (820.2 ft) and 450
m (1,467.4 ft) at eastern and western
entrances, respectively, with shallow
(60 m or 196.9 ft) inter-island passages
to the south. Harmony Platform’s
geographical position is 34° 22" 35.906”
North, 120° 10" 04.486” West, at a water
depth of 366 m (1,200.8 ft) on the
continental slope below a relatively
steep (7.5%) descent. The Harmony
Platform is 43.5 km (27 miles)
southwest of Santa Barbara, California
(see Figure 1 of the IHA application). It
is 4.7 km (2.5 nmi) from the shelf break,
which is typically defined at the 100 m
(328.1 ft) isobaths (USGS, 2009). It is 3.3
km (1.8 nmi) from the nearest buffered
200 m (656.2 ft) contour, which has
been noted for its association with
higher recorded densities of cetacean
species (Redfern et al., 2013). It is also
located 10 to 15 km (5.4 to 8.1 nmi)
north of a common traffic route used by
vessels to access the ports of Long Beach
and Los Angeles. Figure 1-1 of the ITHA
application includes the location of the
Harmony Platform, general site


http://www.nmfs.noaa.gov/pr/permits/incidental.htm#applications
http://www.nmfs.noaa.gov/pr/permits/incidental.htm#applications
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bathymetry, and Santa Barbara area
boundaries.

Site Bathymetry and Sediment
Physical Characteristics—Harmony
Platform is located below a relatively
steep (7.5%) descent from the shelf
margin, which is defined by the 100 m
contour in this area (USGS, 2009). It sits
at a water depth of 366 m, just above the
northern rim of the Santa Barbara Basin
which is roughly confined by the 400 m
(1,312.3 ft) contour, descending to
depths exceeding 600 m (1,968.5 ft).
Depths below the Harmony Platform are
defined by a gentle slope (ca. 1%),
which extends to the 600 m contour at
the basin maximum. To the west of the
platform, the slope attenuates to about
3% grade between 100 m and 400 m
contours, near the western sill of the
basin. To the east, the slope becomes
steeper, approaching 15% grade
between 100 m and 400 m contours, at
20 km (10.8 nmi) east of the platform.

Harmony Platform is located on
unconsolidated fine-grained silty-clay
and clayey-silt sediments. Table 2—1 of
the IHA application describes the
sediment physical characteristics and
geoacoustical profile in the vicinity of
the Harmony Platform. These sediments
are typical of slope depths proceeding
into the basin where sediments may be
2,000 m (6,561.7 ft) thick. Stein (1995)
reported similar sediment grain
characteristics from core segments
penetrating 196 m (643.1 ft) below the
sediment surface at a basin depth of 565
m (1,853.7 ft). Sediments were primarily
of terrigeneous origin, dominated by
quartz and clay minerals
montmorillonite and illite. These
sediments are similar in quartz content
and clay-mineral composition to
suspended sediment introduced by the
Santa Clara River, which has an average
annual sediment load of about 600,000
m3 (2.1 x 107 ft3) (Brownlee and Taylor,
1981). These turbid sediment plumes,
arising primarily from the Santa Clara
River to the east and from Santa Maria
and Santa Inez Rivers north of Point
Conception, may extend more than 5 km
(2.7 nmi) from shore and inshore from
Harmony Platform during periods of
heavy runoff.

Sediments at Harmony Platform and
throughout the Santa Barbara Channel
slopes and basin reflect terrigeneous
origins from coastal watersheds (mainly
the Santa Clara River), with relatively
minor inclusions of marine biogenic
origin (e.g., calcareous and
diatomaceous fractions). Shell fragment
debris dislodged from the jacket
structure during peak storm wave surges
and from periodic maintenance has
been observed around the periphery of
the jacket in ROV surveys, but

significant debris was not observed at
the conductor pipe locations designated
from this project. No known hard
substrates have been identified by the
former Minerals Management Service
and NMFS surveys within 5 km of the
Harmony Platform (Keller et al., 2005).
Extending from shore to the 100 m shelf
break, hard substrate is common,
supporting extensive kelp beds at
depths less than 20 m (65.6 ft), on
cobbles and boulders. Further offshore,
at depths of about 65 m (213.3 ft) to the
shelf break, regions of folded ridges and
pinnacles up to 3 m (9.8 ft) in relief
have been recorded (USGS, 2009).
Hydrodynamics and Water Column
Physical Properties—Hydrodynamic
and seawater properties at the Harmony
Platform are complex as a result of
shifting wind and current patterns that
occur in the Santa Barbara Channel in
response to changing coastline
orientation at Point Conception
(Beckenbach, 2004). The Santa Barbara
Channel is a cross-roads for large scale
water masses moving along the
California coast. Waters from north of
Point Conception are cooled by coastal
upwelling as they move southward.
Most of these waters pass outside the
Channel Islands but some enter the
Santa Barbara Channel at its west end.
Warmer waters from the south are
driven poleward by the Southern
California Countercurrent. Mean
nearshore circulation in the entire
Southern California Bight is dominated
by this current (Hickey, 1993), which
enters the Santa Barbara Channel from
the east. Water mass properties are
determined by relative inputs to the
Santa Barbara Channel from eastern and
western entrances.
Hydrodynamics—Aud et al. (1999)
determined that transport from the east
accounted for 60% of the water entering
the Santa Barbara Channel with 33%
originating from the southern portion of
the western entrance and the remaining
7% from southern inter-island passages.
These contrasting source waters mix in
the Santa Barbara Channel, often
forming complex patterns visible in
satellite images of sea surface
temperature. They represent the more
persistent large scale movement of water
masses, which are driven by dynamic
processes on scales much larger than the
Santa Barbara Channel. Current speed
fluctuations exhibit significant
variation, typically ranging from 10 to
40 cm s~ ! (Hickey, 1992), extending to
a depth of 200 m (656.2 ft), and tending
to follow longshore isobaths. Seasonal
mean currents over the continental
slope are 20 to 30 cm s~ !. However,
surface circulation may be driven by
winds that create rapidly developing

high energy surface flows that vary in
direction over scales of several
kilometers. In the Santa Barbara
Channel, wind stress from the northwest
creates surface flows characterized by
cyclonic, and occasionally anti-
cyclonic, flow vortices which propagate
westward. These occur intermittently
throughout the year, and may last for
months (Beckenbach, 2004; Oey, 2001).
Vertical upwelling along the coast is
also a feature of the water mass,
occurring primarily from spring through
fall (Harms and Winant, 1998). Inlet
water mass movement in the vicinity of
Harmony Platform is from west to east,
extending to basin sill depth, with
highly variable patterns of flow at the
surface under the periodic influence of
gyre vortices lasting from days to
months, meandering from east to west,
typically from spring to fall.

Water Column Physical Properties—
Seasonal changes in water column
stability (density structure) result from
changes in temperature and salinity that
occur seasonally from air-sea surface
interactions, and from periodic
fluctuations in relative contributions of
different source waters (e.g., eastern and
western flows). The water column is
density stratified as temperatures
decline and salinity increases with
depth. Seasonal effects are evident with
the strongest density gradient occurring
during summer months, primarily
within the upper 25 m (82 ft). Water
column profiles of salinity, temperature,
and calculated sound speed are
illustrated in Figure 2—2 of the IHA
application. Temperatures range from
approximately 13 to 16.5° Celsius (C)
(55.4 to 61.7° Fahrenheit [F]) at the
surface, become nearly isothermal (9 to
9.5° C or 48.2 to 49.1° F) at 150 m (492.1
ft) depth, likely varying little to the
platform depth of 366 m (1,200.8 ft).
Seasonal salinities varied little, ranging
from about 33.3 to 33.7% at the surface
to 34 to 34.1% to 150 m depth. Figure
2-2 of the IHA application shows
salinity, temperature, and underwater
sound speed profiles in the vicinity of
the Harmony Platform derived from the
U.S. Naval Oceanographic Office’s
Generalized Digital Environmental
Model (GDEM) database. The profile for
sound speed correlates strongly with
temperature, which is the main
determinant of water density structure.

Detailed Description of the Proposed
Specified Activity

ExxonMobil propose to install six
conductor pipes by hydraulic
hammering at Harmony Platform. The
proposed conductor pipe installation
activities are estimated to occur from
mid-August to mid-November 2014, but
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the proposed action could occur
anytime within a 12-month period from
the effective date of the proposed IHA.
Harmony Platform is located 10
kilometers (km) (5.4 nautical miles
[nmi]) off the coast of California,
between Point Conception and the City
of Santa Barbara. Harmony Platform is
one of three offshore platforms in
ExxonMobil’s Santa Ynez Production
Unit, and is located in the Hondo field
(Lease OCS—P 0190) at a water depth of
336 meters (1,200.8 ft). Harmony
Platform was installed on June 21, 1989
with the sole purpose of producing
crude oil and gas condensate. It began
production of crude oil, gas and gas
condensate on December 30, 1993. A
conductor pipe is installed prior to the
commencement of drilling operations
for oil and gas wells. It provides
protection, stability/structural integrity,
and a conduit for drill cuttings and
drilling fluid to the platform. It also
prevents unconsolidated sediment from
caving into the wellbore, and provides
structural support for the well loads.
Drilling activities are currently ongoing
at Harmony Platform utilizing the
existing conductors and wells. The
platform jacket structure (see Figure 1—
2 of the IHA application) currently has
conductors installed in 51 out of 60
slots, as approved by the Bureau of
Ocean Energy Management (BOEM,
formally the Minerals Management
Service [MMS]) in the original
Development Production Plan. Addition
of eight straight conductors at the
Harmony Platform was approved by the
Bureau of Safety and Environmental
Enforcement (BSEE) on February 11,
2013 to maintain current production
levels from the existing platform.
Conductor installation with a hydraulic
hammer is consistent with approved
development plans, and is the same
method that was used to install
conductors on all three Santa Ynez
Production Unit platforms from 1981

(Hondo) through 1993 (Harmony and
Heritage). Pile-driving the conductors
are the only proven installation method
that enables management of potential
interferences with the existing platform
infrastructure that would also reach the
target depth. Non-pile-driving
conductor installation methods are not
deemed feasible at this time due to
increased risk to platform structural
integrity, offset well collision, and
shallow-hole broaching.

The total length of a single conductor
pipe is approximately 505 m (1,656.8 ft).
Each conductor consists of multiple
sections of 66.04 centimeter (cm) (26
inch [in]) diameter steel pipe that would
be sequentially welded end-to-end from
an upper deck of the platform (see
Figure 1-2 of the IHA application), and
lowered into the 366 m water column
through metal rings (conductor guides)
affixed to the jacket structure that orient
and guide the conductor. Once the
conductor reaches the sediment surface,
gravity-based penetration (i.e., the
conductor would penetrate the seabed
under its own weight) is expected to
reach approximately 30 m (98.4 ft)
below the seabed. A hydraulic hammer
(S—90 IHC) with a manufacturer’s
specified energy range of 9 to 90
kiloJoules (kJ) would be located on the
drill deck and used to drive the
conductor to a target depth of
approximately 90 to 100 m (295.3 to
328.1 ft) below the seabed; therefore,
only roughly 60 m (196.9 ft) of each 505
m (1,656.8 ft) long conductor pipe
would require hydraulic driving. The S—
90 IHC hydraulic hammer would sit on
the conductor throughout pile-driving
operations, but a ram internal to the
hammer would stroke back and forth
using hydraulic pressure to impart
energy to the conductor. No physical
dropping of a weight would be
employed to drive the conductor.

The S—90 IHC hydraulic hammer has
an estimated blow rate of about 46

blows per minute. The portion of a
complete conductor that must be
actively driven (hammered) into the
seafloor consists of 5 to 7 sections,
which are sequentially welded end-to-
end. Setup and welding would take 3.5
to 7.3 hours per section, mostly
depending on the type of welding
equipment used (e.g., automated
welder). Hammer pile-driving would
take an estimated 2.5 to 3.3 hours for
each section, depending primarily on
sediment physical properties, which
affect penetration rate. Complete
installation of each conductor is
estimated at approximately 14 days
based on 24-hour (continuous)
operations. Table 1-1 of the IHA
application presents a summary of
driving activities and estimated number
of joints [requiring welding] for each
conductor pipe). Figure 1-3 of the IHA
application shows the estimated time in
days for each of these activities that are
required to install a single conductor
pipe. ExxonMobil conservatively
assumes that active hammering would
be 3.3 hours, followed by 7.3 hours of
hammer downtime (i.e., “quiet time,” a
time at which other activities are
performed in preparation for the next
section of pile) over approximately 53
hours (2.2 days) of the approximately 14
days required to install one conductor
pipe. This schedule produces 4.125
days (99 hours) of cumulated hammer
driving for all six conductors over the
project duration. Figure 1-4 depicts the
3.3 hour pile-drive/7.3 hour downtime
cycle for an isolated 24-hour period,
showing a maximum of 9.4 hours of
hammer driving. In the event that
efficiencies produce a 2.5 hour drive/3.5
hour downtime cycle, a maximum of 10
hours of hammer pile-driving could
occur in a single 24-hour period. The
complete installation of the conductor
pipes is estimated at 14 days of
continuous operation.

TABLE 1—SUMMARY OF PROPOSED INSTALLATION ACTIVITIES AND ASSOCIATED CHARACTERISTICS OF EACH CONDUCTOR

PIPE AT HARMONY PLATFORM.

: Estimates : . Estimated
Conductor pipe activity Plpe(rl%ngth number of P'rlg'ﬂ?r‘ggg number of
joints q days?
Installation level to sea level ............cccoiiiiiiiiiiicenn. 49 (160.8 ft) .ooveeeiieriieieceeeee 2
Sea level to seafloor ........cccccccvveennes 366 (1,200.8 ft) .cveveeeereeeeiieeeeiieeees 5.6
From 0 to ~30 m below seafloor ............. 3071 (98.4 ft) ceeieiei e 0.9
From ~30 m to ~90 m below seafloor 60 (196.9 ft) oveeeeeeeeee e 0.69
Hammer downtime ..........cccocooiiiiiinninnn. NA 1.52
Clean up and completion .........ccccccveveieeeviieeecceiee e NA 3.6

1 Estimated range of gravity-based penetration.

2See Figure 1-4 of the IHA application.
3 See Figure 1-3 of the IHA application.



Federal Register/Vol. 79, No. 125/Monday, June 30, 2014/ Notices

36747

Platform Specifications

The Harmony Platform is owned and
operated by ExxonMobil and has a
personnel capacity of 132 people. The
Harmony Platform, located in the Santa
Barbara Channel, was installed on June
21, 1989 and first began production on
December 30, 1993. The lease location
for the Santa Ynez Production Unit is
OCS-P0190. Support vessels and
helicopters are used routinely as part of
normal platform operations and would
be utilized to provide necessary support
for proposed activities during the
project. There are no anticipated
changes in logistics from current
operations associated with the proposed
project. The contractors responsible for
protected species and noise monitoring
during the proposed project would use
existing, routine transportation vessels.

The Harmony Platform also has a
minimum of two locations as likely
observation stations from which
Protected Species Observers (PSO)
would watch for marine mammals
before and during the proposed
conductor pipe installation activities.
The station on the upper deck has an
approximately 360° view around the
Harmony Platform to monitor the Level
B harassment buffer zone. At least one
station on the lower deck would
monitor the Level A harassment
exclusion zone. More details of the
Harmony Platform can be found in the
IHA application and online at: http://
www.boem.gov/BOEM-Newsroom/
Offshore-Stats-and-Facts/Pacific-
Region/Pacific-Platform-
Operators.aspx#Exxon.

Acoustic Source Specifications

Predicted Sound Levels for the Pile-
Driving Activities

The predicted in-water sound field
during proposed impact hammer pile-
driving of the conductor pipes at the
Harmony Platform were modeled by
JASCO Applied Sciences, Ltd (JASCO).
See JASCQ'’s “Assessment of Airborne
and Underwater Noise from Pile-Driving
Activities at the Harmony Platform” for
a detailed description of ExxonMobil’s
modeling for this proposed action,
which is provided as an addendum to
the IHA application. NMFS refers the
reviewers to that document for
additional information. Sound levels
emitted from the conductor pipe were
estimated using underwater recordings
(Nlingworth and Rodkin, 2007) for
impact pile-driving of 61 to 76.2
centimeter (cm) (24 to 30 inch [in]) steel
piles (i.e., pipes) back calculated to 1 m
from the sound source, assuming a
combination of cylindrical and
spherical spreading. Sound level at the

source was then scaled to the
anticipated energy range of 9 and 90 kJ
for the impact hammer and coupled to
an acoustic model of a representative
steel pipe (Claerbout, 1976; Reinhall
and Dahl, 2011). Only modeled results
associated with the maximum hammer
energy of 90 kJ were used to estimate
potential impacts and calculate take.
Each 505 m (1,656.8 ft) long
conductor pipe is assembled from 12 m
(39.4 ft) long sections welded end-to-
end, and then lowered from a top deck
of the platform through 366 m (1,200.8
ft) of water until the pipe encounters the
seafloor and penetrates approximately
60 m of the seabed under its own
weight. Because of the extremely long
length of the conductor pipe compared
to those represented in the literature,
the pipe was modeled as a line array of
12 sources at 30 m (98.4 ft) intervals
(i.e., over 360 m [1,181.1 ft] pipe
length). This procedure produced a
more realistic estimates of the maximum
sound SPL (rms) from impact hammer
pile-driving of Harmony Platform’s
conductor pipes, compared with a
single sound source representation (e.g.,
mid-pipe) that is generally used for
shorter pipes (piles). At the maximum
hammer energy of 90 kJ, the
corresponding maximum sound
pressure throughout the water column is
estimated at 202 dB (rms) at 1 m from
the conductor pipe (see Figure 6-1 of
the ITHA application). The predicted
sound levels were used by ExxonMobil
and NMFS to determine the buffer and
exclusion zones for the proposed
conductor pipe installation activities.
Table 2 (Table 6—4 of the IHA
application) summarizes the modeled
distances at which in-water (160, 180,
and 190 dB [rms]) and in-air (90 and 100
dB [rms]) sound levels are expected to
be received from the impact hammer
pile-driving operating at a water depth
of 366 m. For in-water noise, sound
propagation and corresponding
maximum distances were modeled
using JASCO’s model Full Waveform
Range-dependent Acoustic Model
(FWRAM), which is based on a
modified version of the U.S. Navy’s
parabolic Range-dependent Acoustic
Model (RAM) to account for an elastic
seabed. FWRAM enhances RAM by
accounting for seabed dissipation of
acoustic energy and incorporates local
bathymetry, seafloor geoacoustics, and
underwater sound speed profiles.
Physical data specific to the Harmony
Platform location were used by JASCO
to model sound propagation (see Table
2-1 and Figure 202 of the IHA
application). Representative data
include sediment grain size and density,
and water column salinity/temperature,

as these properties affect seafloor
geoacoustic properties and in-water
sound speed, respectively. Routines in
FWRAM were used to model sound as
SPL (rms) over water column depth and
distance from the conductor pipe based
on maximum hammer energy (90 kJ).
Figure 6-2 of the IHA application shows
water depth versus distance from the
conductor pipe (sound source), where
the 160 dB isopleth represents the
maximum distance for in-water Level B
harassment for marine mammals. The
maximum distances are generally higher
in the top 100 m (328.1 ft) of the water
column.

To evaluate potential seasonal effects
on sound propagation in the water
column, year-round conditions using
selected monthly averages (i.e., January,
April, August, and November) of water
column salinity and temperature were
modeled along one azimuth, south of
the Harmony Platform. Results showed
no significant seasonal variations (<1 dB
[rms]) up to 1 km (0.5 nmi) from the
Harmony Platform. Potential differences
in sound propagation with direction
from the Harmony Platform also were
investigated by JASCO. There were not
significant differences in the sound field
modeled for four equally spaced
transects out to 1 km from the Harmony
Platform.

For in-air noise, JASCO used in-air
sound levels calculated from recordings
of pipe-driving tests performed by
ExxonMobil using a 90 kJ energy
hammer that is planned for use on this
proposed action. The tests used the S—
90 hammer at 90% of its maximum
energy with a steel pipe of unknown
size. The estimated sound levels
represent A-weighted received levels,
calculated at six distances between 0
and 12 m (0 to 39.4 ft), and indicated
a source level of 132.4 dB re 20 uPa
(rms) (A-weighted). Calculated distances
from the sound source to the Level B
harassment threshold for in-air noise
(SPL [rms]) using spherical spreading
loss are shown below and in Table 6—

4 of the ITHA application. Using the
JASCO model, Table 2 (below) shows
the distances at which three rms
underwater sound levels and two rms
in-air sound levels are expected to be
received from the impact hammer pile-
driving activities. The 180 and 190 dB
re 1 uPam (rms) distances are the safety
criteria (i.e., exclusion zone) for
potential Level A harassment as
specified by NMFS (2000) and are
applicable to cetaceans and pinnipeds,
respectively. If marine mammals are
detected within or about to enter the
appropriate exclusion zone, the impact
hammer pile-driver would be shut-
down immediately.


http://www.boem.gov/BOEM-Newsroom/Offshore-Stats-and-Facts/Pacific-Region/Pacific-Platform-Operators.aspx#Exxon
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TABLE 2—MODELED MAXIMUM DISTANCES TO WHICH IN-WATER SOUND LEVELS >190, 180 AND 160 dB re 1 pPa (rms)
AND IN-AIR SOUND LEVELS >90 (FOR HARBOR SEALS) AND 100 dB re 20 pPa (rms) (FOR ALL OTHER PINNIPEDS)
CouLD BE RECEIVED DURING THE PROPOSED PILE-DRIVING ACTIVITIES (BASED ON MAXIMUM HAMMER ENERGY OF
90 kJ) IN THE SANTA BARBARA CHANNEL OFF THE COAST OF CALIFORNIA

Predicted RMS radii distances (m) for in-water Modeled RMS radii distances
So Water depth pile-driving (m) for in-air pile-driving
urce (m)
160 dB 180 dB 190 dB 90 dB 100 dB
90 kJ Impact Hammer Pile-Driver ........... 366 325 10 3.5 123 41
(1,066.3 ft) (32.8 ft) (11.5 ft) (403.5 ft) (134.5 ft)

NMFS expects that acoustic stimuli
resulting from the proposed impact
hammer pile-driving associated with the
conductor pipe installation activities
has the potential to harass marine
mammals.

Description of the Marine Mammals in
the Area of the Proposed Specified
Activity

The marine mammals that generally
occur in the proposed action area belong
to four taxonomic groups: Mysticetes
(baleen whales), odontocetes (toothed
whales), pinnipeds (seals and sea lions),
and fissipeds (sea otters). The marine
mammal species that potentially occur
within the Pacific Ocean in proximity to
the proposed action area in the Santa
Barbara Channel off the coast of
California (ranging from Point
Conception and south, including the
entire Southern California Bight)
include 30 species of cetaceans (whales,
dolphins, and porpoises) and 6 species
of pinnipeds. The southern sea otter
(Enhydra lutris nereis) is listed as
threatened under the ESA and is
managed by the U.S. Fish and Wildlife
Service and is not considered further in
this proposed IHA notice.

Marine mammal species listed as
threatened or endangered under the U.S.
Endangered Species Act of 1973 (ESA;
16 U.S.C. 1531 et seq.), includes the
North Pacific right (Fubalaena
japonica), humpback (Megaptera
novaeangliae), sei (Balaenoptera
borealis), fin (Balaenoptera physalus),
blue (Balaenoptera musculus), and
sperm (Physeter macrocephalus) whale
as well as the Guadalupe fur seal
(Arctocephalus townsendi). Of those
threatened and endangered species, the
humpback, sei, fin, blue, and sperm
whale are likely to be encountered in
the proposed action area.

Cetaceans occur throughout the Santa
Barbara Channel proposed action area,
including nearby the Harmony Platform,
from the surf zone to open ocean
environments beyond the Channel
Islands. Distribution is influenced by a
number of factors, but primary among
these are patterns of major ocean
currents, bottom relief, and sea surface
temperature. These physical
oceanographic conditions affect prey
abundance, which may attract marine
mammals during periods of high
productivity, and vice versa. Water
movement is near continuous, varying
seasonally, and is generally greatest
from late spring to early fall in response
to varying wind stress. This
phenomenon is much greater in the
western Santa Barbara Channel. This
near continuous movement of water
from the ocean bottom to the surface
creates a nutrient-rich, highly
productive environment for marine
mammal prey (Jefferson et al., 2008).
Most of the large cetaceans are
migratory, but many small cetaceans do
not undergo extensive migrations.
Instead, they undergo local or regional
dispersal, on a seasonal basis or in
response to food availability. Population
centers may shift on spatial scales
exceeding 100 km (54 nmi) over small
time scales (days or weeks) (Dailey and
Bonnell, 1993).

Systematic surveys (1991 to 1993,
1996, 2001, 2005) in the southern
California region have been carried out
via aircraft (Carretta and Forney, 1993)
and vessel (Ferguson and Barlow, 2001;
Barlow, 2003) by NMFS. In addition, a
vessel survey in the U.S. Exclusive
Economic Zone (EEZ), and out to 556
km (300.2 nmi) offshore of California,
Oregon, and Washington, was
conducted in the summer and fall of

2005 by NMFS (Forney, 2007). Many
other regional surveys have also been
conducted (Carretta, 2003). Becker
(2007) analyzed data from vessel
surveys conducted since 1986, and
compiled marine mammal densities.
There are 30 cetacean and 6 pinniped
species with ranges that are known to
occur in the Eastern North Pacific Ocean
waters of the project area. These include
the North Pacific right whale, Bryde’s
whale (Balaenoptera edeni), dwarf
sperm whale (Kogia sima), harbor
porpoise (Phocoena phocoena), Steller
sea lion (Eumatopias jubatus), and
Guadalupe fur seal. However, these
species are extremely rare, found in the
Channel Islands, or are primarily found
north or south of the Santa Barbara
Channel, and are unlikely to be found
in the proposed action area. The harbor
porpoise occurs north of Point
Conception, California. Bryde’s whales
are extremely rare in the Southern
California Bight, with fewer than ten
confirmed sightings from August 2006
to September 2010 (Smultea et al.,
2012). Guadalupe fur seals are most
common at Guadalupe Island, Mexico,
which is their primary breeding ground
(Melin and Delong, 1999). Although
adult and juvenile males have been
observed at San Miguel Island,
California, since the mid-1960’s, and in
the late 1990’s a pup was born on the
islands (Melin and Delong, 1999), more
recent sightings are extremely rare.
These species are not considered further
in this document. Table 3 (below)
presents information on the occurrence,
abundance, distribution, population
status, and conservation status of the
species of marine mammals that may
occur in the proposed project area
during August to November 2014.
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TABLE 3—THE HABITAT, OCCURRENCE, RANGE, REGIONAL ABUNDANCE, AND CONSERVATION STATUS OF MARINE MAM-
MALS THAT MAY OCCUR IN OR NEAR THE PROPOSED PIPE INSTALLATION PROJECT AREA OFF THE COAST OF CALI-
FORNIA IN THE PACIFIC OCEAN

[See text and Tables 3—1 in ExxonMobil’'s IHA application for further details]

Best population
Species Habitat Occurrence Range estimate ESA2 MMPA3
(minimum) 1
Mysticetes:

North Pacific right Coastal and pe- Rare ... North Pacific Ocean be- NA (26)—East- EN .. D.
whale (Eubalaena ja- lagic. tween 20 to 60° North. ern North Pa-
ponica). cific stock.

Gray whale Coastal and shelf | Transient during seasonal | North Pacific Ocean, Gulf | 19,126 DL—Eastern NC—Eastern
(Eschrichtius migrations. of California to Arctic— (18,107)— North Pacific North Pacific
robustus). Eastern North Pacific Eastern North stock. stock.

stock. Pacific stock. EN—Western D—Western
155 (142)— North Pacific North Pacific
Western North population. population.
Pacific popu-
lation.

Humpback whale Pelagic, near- Seasonal, sightings near | Cosmopolitan ................... 1,918 (1,876)— EN .o D.
(Megaptera shore waters, northern Channel Is- California/Or-
novaeangliae). and banks. lands. egon/Wash-

ington (CA/OR/
WA) stock.

Minke whale Pelagic and Less common in summer, | Tropics and sub-tropics to | 478 (202)—CA/ NL e NC.
(Balaenoptera coastal. small number around ice edges. OR/WA stock.
acutorostrata). northern Channel Is-

lands.

Bryde’s whale Pelagic and Rare, infrequent summer | Tropical and sub-tropical NA e NL e NC.

(Balaenoptera edeni). coastal. off California. zones between 40°
North and 40° South.

Sei whale Primarily off- Rare, infrequent summer | Tropical to polar zones, 126 (83)—East- EN . D.
(Balaenoptera bore- shore, pelagic. off California. favor mid-latitude tem- ern North Pa-
alis). perate areas. cific stock.

Fin whale Continental Year-round presence ....... Tropical, temperate, and 3,051 (2,598)— EN .o D.
(Balaenoptera slope, pelagic. polar zones of all CA/OR/WA
physalus). oceans. stock.

Blue whale Pelagic, shelf, Seasonal, arrive April to Tropical waters to pack 1,647 (1,551)— EN .o D.
(Balaenoptera coastal. May, common late-sum- ice edges. Eastern North
musculus). mer to fall off Southern Pacific stock.

California.
Odontocetes:

Sperm whale (Physeter | Pelagic, deep Common year-round, Tropical waters to pack 971 (751)—CA/ EN e D.

macrocephalus). sea. more likely in waters ice edges. OR/WA stock.
>1,000 m.

Pygmy sperm whale Pelagic, slope .... | Seaward of 500 to 1,000 | Tropical to warm tem- 579 (271)—CA/ NL e NC.

(Kogia breviceps). m, Limited sightings in perate zones (tem- OR/WA stock.
Southern California perate preference).
Bight.

Dwarf sperm whale Deep waters off Rare ....ccooeviiiieeeee Tropical to warm tem- NA—CA/OR/WA | NL .oooiiviiiiene NC.
(Kogia sima). the shelf. perate zones (warmer stock.

preference).

Baird’s beaked whale Pelagic ......cccouc... Primarily along continental | North Pacific Ocean and 847 (466)—CA/ NL o NC.
(Berardius bairdii). slope late spring to adjacent seas. OR/WA stock.

early fall.

Cuvier's beaked whale | Pelagic ............... Possible year-round oc- Cosmopolitan ................... 6,950 (4,481)— NL o NC.
(Ziphius cavirostris). currence. CA/OR/WA

stock.

Blainville’s beaked Pelagic ............... Rare, continental slope Temperate and tropical 694 (389)— NL e NC.
whale (Mesoplodon region, generally sea- waters worldwide. Mesoplodon
densirostris). ward of 500 to 1,000 m spp. CA/OR/

depth. WA stock.

Perrin’s beaked whale Pelagic ............... Rare, continental slope North Pacific Ocean ......... 694 (389)— NL e NC.
(Mesoplodon perrini). region, generally sea- Mesoplodon

ward of 500 to 1,000 m spp. CA/OR/
depth. WA stock.

Lesser beaked whale Pelagic ......cc..... Rare, continental slope Temperate and tropical 694 (389)— NL e NC.
(Mesoplodon region, generally sea- waters Eastern Pacific Mesoplodon
peruvianis). ward of 500 to 1,000 m Ocean. spp. CA/OR/

depth. WA stock.

Stejneger’s beaked Pelagic .....ccccoue... Rare, continental slope North Pacific Ocean ......... 694 (389)— NL o NC.
whale (Mesoplodon region, generally sea- Mesoplodon
stejnegeri). ward of 500 to 1,000 m spp. CA/OR/

depth. WA stock.

Ginkgo-toothed beaked | Pelagic ............... Rare, continental slope Temperate and tropical 694 (389)— NL e NC.
whale (Mesoplodon region, generally sea- waters Indo-Pacific Mesoplodon
ginkgodens). ward of 500 to 1,000 m Ocean. spp. CA/OR/

depth. WA stock.

Hubbs’ beaked Pelagic ......cc...... Rare, continental slope North Pacific Ocean ......... 694 (389)— NL e NC.
(Mesoplodon region, generally sea- Mesoplodon
carlhubbsi). ward of 500 to 1,000 m spp. CA/OR/

depth. WA stock.
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TABLE 3—THE HABITAT, OCCURRENCE, RANGE, REGIONAL ABUNDANCE, AND CONSERVATION STATUS OF MARINE MAM-
MALS THAT MAY OCCUR IN OR NEAR THE PROPOSED PIPE INSTALLATION PROJECT AREA OFF THE COAST OF CALI-
FORNIA IN THE PACIFIC OCEAN—Continued

[See text and Tables 3—1 in ExxonMobil’'s IHA application for further details]

Best population
Species Habitat Occurrence Range estimate ESA2 MMPA3
(minimum) 1
Killer whale (Orcinus Pelagic, shelf, Varies on inter-annual Cosmopolitan ................... 240 (162)—East- | NL ..o NC.
orca). coastal, pack basis, likely in winter ern North Pa-
ice. (January to February). cific Offshore
stock.
346 (346)—East-
ern North Pa-
cific Transient
stock..
354 (354)—West
Coast Tran-
sient stock.
Short-finned pilot whale | Pelagic, shelf, Uncommon, more com- Warm temperate to trop- | 760 (465)—CA/ NL e NC.
(Globicephala coastal. mon before 1982. ical waters, ~50° North OR/WA stock.
macrorhynchus). to 40° South.
Bottlenose dolphin Offshore, Offshore stock—Year- Tropical and temperate 1,006 (684)—CA/ | NL .oocoovviiiiicies NC.
(Tursiops truncatus). inshore, coast- round presence. waters between 45° OR/WA Off-
al, estuaries. Coastal stock—Limited, North and South. shore stock.
small population within 323 (290)—Cali-
1 km of shore. fornia Coastal
stock.
Striped dolphin Off continental Occasional visitor Tropical to temperate 10,908 (8,231)— | NL .iocevceiiiiieiens NC.
(Stenella shelf. waters, 50° North to 40° CA/OR/WA
coeruleoalba). South. stock.
Short-beaked common Shelf, pelagic, Common, more abundant | Tropical to temperate 411,211 NL e, NC.
dolphin (Delphinus seamounts. in summer. waters of Atlantic and (343,990)—
delphis). Pacific Ocean. CA/OR/WA
stock.
Long-beaked common Inshore ............... Common, more inshore Nearshore and tropical 107,016 NL e, NC.
dolphin (Delphinus distribution, year-round waters. (76,224)—Cali-
capensis). presence. fornia stock.
Pacific white-sided dol- | Offshore, slope .. | Common, year-round, Temperate waters of 26,930 NL e, NC.
phin more abundant Novem- North Pacific Ocean. (21,406)—CA/
(Lagenorhynchus ber to April. OR/WA, North-
obliquidens). ern and South-
ern stock.
Northern right whale Pelagic ......cc..c... Common, more abundant | North Pacific Ocean, 30 8,334 (6,019)— NL e, NC.
dolphin (Lissodelphis November to April. to 50° North. CA/OR/WA
borealis). stock.
Risso’s dolphin Deep water, Common, present in sum- | Continental slope and 6,272 (4,913)— NL e NC.
(Grampus griseus). seamounts. mer, more abundant outer shelf of tropical to CA/OR/WA
November to April. temperate waters. stock.
Dall’s porpoise Shelf, slope, off- | Common, more abundant | North Pacific Ocean, 30 42,000 NL e, NC.
(Phocoenoides dalli). shore. November to April. to 62° North. (32,106)—CA/
OR/WA stock.
Harbor porpoise Coastal and in- AK to Point Conception, Shallow temperate to sub- | NA ........ccccenies NL e NC.
(Phocoena land waters. CA. polar waters of North-
phocoena). ern Hemisphere.
Pinnipeds:
California sea lion Coastal, shelf ..... Common, Channel Island | Eastern North Pacific 296,750 NL e, NC.
(Zalophus breeding sites in sum- Ocean—Alaska to Mex- (153,337)—
californianus). mer. ico. U.S. stock.
Steller sea lion Coastal, shelf ..... Rare ....cooveveeeeieeeeeeeeee North Pacific Ocean— 49,685 EN—Western D.
(Eumetopias jubatus). Central California to (45,916)— stock.
Korea. Western stock. | DL—Eastern
58,334 to 72,223 stock.
(52,847)—
Eastern stock.
Pacific harbor seal Coastal ............... Common, haul-outs and Coastal temperate to 30,196 NL e, NC.
(Phoca vitulina rookeries in Channel Is- polar regions in North- (26,667)—Cali-
richardlif). lands, bulk of stock ern Hemisphere. fornia stock.
north of Point Concep-
tion.
Northern elephant seal | Coastal, pelagic Common, haul-outs and Eastern and Central North | 124,000 NL e, NC.
(Mirounga when not mi- rookeries in Channel Is- Pacific Ocean—Alaska (74,913)—Cali-
angustirostris). grating. lands, December to to Mexico. fornia breeding
March and April to Au- stock.
gust, spend 8 to 10
months at sea.
Northern fur seal Pelagic, offshore | Common, small popu- North Pacific Ocean— 12,844 (6,722)— | NL oo NC.
(Callorhinus ursinus). lation breeds on San Mexico to Japan. California stock.
Miguel Island May to
October.
Guadalupe fur seal Coastal, shelf ..... Rare, observed in Chan- California to Baja Cali- 7,408 (3,028)— L [, D.
(Arctocephalus nel Islands. fornia, Mexico. Mexico to Cali-
townsendi). fornia stock.
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TABLE 3—THE HABITAT, OCCURRENCE, RANGE, REGIONAL ABUNDANCE, AND CONSERVATION STATUS OF MARINE MAM-
MALS THAT MAY OCCUR IN OR NEAR THE PROPOSED PIPE INSTALLATION PROJECT AREA OFF THE COAST OF CALI-
FORNIA IN THE PACIFIC OCEAN—Continued

[See text and Tables 3—1 in ExxonMobil’'s IHA application for further details]

Best population

Species Habitat Occurrence Range estimate ESA2 MMPA3
(minimum) 1
Fissipeds:
Southern sea otter Coastal ............... Mainland coastline from North Pacific Rim—Japan | 2,826 (2,723)— T o D.

(Enhydra lutris
nereis).

San Mateo County to
Santa Barbara County,
CA San Nicolas Island.

to Mexico.

California stock.

NA = Not available or not assessed.
1NMFS Marine Mammal Stock Assessment Reports.

2U.S. Endangered Species Act: EN = Endangered, T = Threatened, DL = Delisted, and NL = Not listed.
3U.S. Marine Mammal Protection Act: D = Depleted, S = Strategic, and NC = Not Classified.

Further detailed information
regarding the biology, distribution,
seasonality, life history, and occurrence
of these marine mammal species in the
proposed project area can be found in
sections 3 and 4 of ExxonMobil’s IHA
application. NMFS has reviewed these
data and determined them to be the best
available scientific information for the
purposes of the proposed THA.

Potential Effects of the Specified
Activity on Marine Mammals

This section includes a summary and
discussion of the ways that the types of
stressors associated with the specified
activity (e.g., impact hammer pile-
driving) have been observed to impact
marine mammals. This discussion may
also include reactions that we consider
to rise to the level of a take and those
that we do not consider to revise to the
level of take (for example, with
acoustics), we may include a discussion
of studies that showed animals not
reacting at all to sound or exhibiting
barely measureable avoidance). This
section is intended as a background of
potential effects and does not consider
either the specific manner in which this
activity will be carried out or the
mitigation that will be implemented,
and how either of those will shape the
anticipated impacts from this specific
activity. The “Estimated Take by
Incidental Harassment” section later in
this document will include a
quantitative analysis of the number of
individuals that are expected to be taken
by this activity. The “Negligible Impact
Analysis” section will include the
analysis of how this specific activity
will impact marine mammals and will
consider the content of this section, the
“Estimated Take by Incidental
Harassment” section, the “Proposed
Mitigation” section, and the
“Anticipated Effects on Marine Mammal
Habitat” section to draw conclusions
regarding the likely impacts of this
activity on the reproductive success or

survivorship of individuals and from
that on the affected marine mammal
populations or stocks.

Acoustic Impacts

When considering the influence of
various kinds of sound on the marine
environment, it is necessary to
understand that different kinds of
marine life are sensitive to different
frequencies of sound. Based on available
behavioral data, audiograms have been
derived using auditory evoked
potentials, anatomical modeling, and
other data, Southall et al. (2007)
designate “functional hearing groups”
for marine mammals and estimate the
lower and upper frequencies of
functional hearing of the groups. The
functional groups and the associated
frequencies are indicated below (though
animals are less sensitive to sounds at
the outer edge of their functional range
and most sensitive to sounds of
frequencies within a smaller range
somewhere in the middle of their
functional hearing range):

e Low-frequency cetaceans (13
species of mysticetes): Functional
hearing is estimated to occur between
approximately 7 Hz and 30 kHz;

o Mid-frequency cetaceans (32
species of dolphins, six species of larger
toothed whales, and 19 species of
beaked and bottlenose whales):
Functional hearing is estimated to occur
between approximately 150 Hz and 160
kHz;

¢ High-frequency cetaceans (eight
species of true porpoises, six species of
river dolphins, Kogia spp., the
franciscana (Pontoporia blainvillei), and
four species of cephalorhynchids):
Functional hearing is estimated to occur
between approximately 200 Hz and 180
kHz; and

¢ Phocid pinnipeds in water:
Functional hearing is estimated to occur

between approximately 75 Hz and 100
kHz;

e Otariid pinnipeds in water:
Functional hearing is estimated to occur
between approximately 100 Hz and 40
kHz.

As mentioned previously in this
document, 30 marine mammal species
managed under NMFS jurisdiction (26
cetacean and 4 pinniped species) are
likely to occur in the proposed action
area. Of the 26 cetacean species likely
to occur in ExxonMobil’s proposed
action area, 6 are classified as low-
frequency cetaceans (i.e., gray,
humpback, minke, sei, fin, and blue
whale), 18 are classified as mid-
frequency cetaceans (i.e., sperm, Baird’s
beaked, Cuvier’s beaked, Blainville’s
beaked, Perrin’s beaked, Lesser beaked,
Stejneger’s beaked, Ginkgo-toothed
beaked, Hubb’s beaked, killer, and
short-finned pilot whale, as well as
bottlenose, striped, short-beaked
common, long-beaked common, Pacific
white-sided, northern right whale, and
Risso’s dolphin), 2 are classified as
high-frequency cetaceans (i.e., pygmy
sperm whale and Dall’s porpoise), 2 are
classified as phocids (i.e., harbor and
northern elephant seal), and 2 are
classified as otariid pinnipeds (i.e.,
California sea lion and northern fur seal)
(Southall et al., 2007). A species’
functional hearing group is a
consideration when we analyze the
effects of exposure to sound on marine
mammals.

Current NMFS practice, regarding
exposure of marine mammals to high-
level underwater sounds is that
cetaceans and pinnipeds exposed to
impulsive sounds at or above 180 and
190 dB (rms), respectively, have the
potential to be injured (i.e., Level A
harassment). NMFS considers the
potential for Level B (behavioral)
harassment to occur when marine
mammals are exposed to sounds below
injury thresholds but at or above the 160
dB (rms) threshold for impulse sounds
(e.g., impact pile-driving) and the 120
dB (rms) threshold for continuous noise
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(e.g., vibratory pile-driving). No
vibratory pile-driving is planned for
ExxonMobil’s proposed activity in the
Santa Barbara Channel. Current NMFS
practice, regarding exposure of marine
mammals to high-level in-air sounds, as
a threshold for potential Level B
harassment, is at or above 90 dB re 20
uPa for harbor seals and at or above 100
dB re 20 pPa for all other pinniped
species (Lawson et al., 2002; Southall et
al., 2007). NMFS has not established a
threshold for Level A harassment for
marine mammals exposed to in-air
noise; however, Southall et al. (2007)
recommends 149 dB re 20 pPa (peak)
(flat) as the potential threshold for
injury from in-air noise for all
pinnipeds.

Acoustic stimuli generated by the
conductor pipe installation activities,
which introduce sound into the marine
environment and in-air, may have the
potential to cause Level B harassment of
marine mammals in the proposed action
area. The effects of sounds from impact
hammer pile-driving activities might
include one or more of the following:
tolerance, masking of natural sounds,
behavioral disturbance, temporary or
permanent hearing impairment, or non-
auditory physical or physiological
effects (Richardson et al., 1995; Gordon
et al., 2004; Nowacek et al., 2007;
Southall et al., 2007). Permanent
hearing impairment, in the unlikely
event that it occurred, would constitute
injury, but temporary threshold shift
(T'TS) is not an injury (Southall et al.,
2007). Although the possibility cannot
be entirely excluded, it is unlikely that
the proposed project would result in
any cases of temporary or permanent
hearing impairment, or any significant
non-auditory physical or physiological
effects. Based on the available data and
studies described here, some behavioral
disturbance is expected.

The effects of pile-driving on marine
mammals depend on several factors,
including the size, type, and depth of
the animal; the depth, intensity, and
duration of the pile-driving sound; the
depth of the water column; the substrate
of the habitat; the standoff distance
between the pile and the animals; and
the sound propagation properties of the
environment. Impacts to marine
mammals from pile-driving activities
are expected to result primarily from
acoustic pathways. As such, the degree
of effect is intrinsically related to the
received level and duration of the sound
exposure, which are in turn influenced
by the distance between the animal and
the source. The further away from the
source, the less intense the exposure
should be. The substrate and depth of
the habitat affect the sound propagation

properties of the environment. Shallow
environments are typically more
structurally complex, which leads to
rapid sound attenuation. In addition,
substrates that are soft (e.g., sand) would
absorb or attenuate the sound more
readily than hard substrates (e.g., rock),
which may reflect the acoustic wave.
Soft porous substrates would also likely
require less time to drive the pipe, and
possibly less forceful equipment, which
would ultimately decrease the intensity
of the acoustic source.

In the absence of mitigation, impacts
to marine mammal species may result
from physiological and behavioral
responses to both the type and strength
of the acoustic signature (Viada et al.,
2008). The type and severity of
behavioral impacts are difficult to
define due to limited studies addressing
the behavioral effects of impulse sounds
on marine mammals. Potential effects
from impulsive sound sources can range
in severity, ranging from effects such as
behavioral disturbance, tactile
perception, physical discomfort, slight
injury, of the internal organs and the
auditory system, to mortality (Yelverton
etal., 1973).

Tolerance

Richardson et al. (1995) defines
tolerance as the occurrence of marine
mammals in areas where they are
exposed to human activities or man-
made noise. In many cases, tolerance
develops by the animal habituating to
the stimulus (i.e., the gradual waning of
responses to a repeated or ongoing
stimulus) (Richardson, et al., 1995;
Thorpe, 1963), but because of ecological
or physiological requirements, many
marine animals may need to remain in
areas where they are exposed to chronic
stimuli (Richardson, et al., 1995).

Numerous studies have shown that
pulsed underwater sounds from
industry activities are often readily
detectable in the water at distances of
many kilometers. Several studies have
shown that marine mammals at
distances more than a few kilometers
often show no apparent response (Miller
et al., 2005; Bain and Williams, 2006).
That is often true even in cases when
the pulsed sounds must be readily
audible to the animals based on
measured received levels and the
hearing sensitivity of the marine
mammal group. Although various
baleen whales and toothed whales, and
(less frequently) pinnipeds have been
shown to react behaviorally to airgun
pulses under some conditions, at other
times marine mammals of all three types
have shown no overt reactions (e.g.,
Malme et al., 1986; Richardson et al.,
1995; Madsen and Mohl, 2000; Croll et

al., 2001; Jacobs and Terhune, 2002;
Madsen et al., 2002; Miller et al., 2005).
The relative responsiveness of baleen
and toothed whales are quite variable.

Masking

The term masking refers to the
inability of a subject to recognize the
occurrence of an acoustic stimulus as a
result of the interference of another
acoustic stimulus (Clark et al., 2009).
Introduced underwater sound may,
through masking, reduce the effective
communication distance of a marine
mammal species if the frequency of the
source is close to that used as a signal
by the marine mammal, and if the
anthropogenic sound is present for a
significant fraction of the time
(Richardson et al., 1995).

Natural and artificial sounds can
disrupt behavior by masking, or
interfering with, a marine mammal’s
ability to hear other sounds. Masking
occurs when the receipt of a sound is
interfered with by another coincident
sound at similar frequencies and at
similar or higher levels. Chronic
exposure to excessive, though not high-
intensity, sound could cause masking at
particular frequencies for marine
mammals that utilize sound for vital
biological functions. Masking can
interfere with detection of acoustic
signals such as communication calls,
echolocation sounds, and
environmental sounds important to
marine mammals. Therefore, under
certain circumstances, marine mammals
whose acoustic sensors or environment
are being severely masked could also be
impaired from maximizing their
performance fitness in survival and
reproduction. If the coincident
(masking) sound were man-made, it
could be potentially harassing if it
disrupted hearing-related behavior. It is
important to distinguish TTS and PTS,
which persist after the sound exposure,
from masking, which occurs during the
sound exposure. Because masking
(without resulting in threshold shift) is
not associated with abnormal
physiological function, it is not
considered a physiological effect, but
rather a potential behavioral effect.

The frequency range of the potentially
masking sound is important in
determining any potential behavioral
impacts. Because sound generated from
in-water pile-driving is mostly
concentrated at low frequency ranges, it
may have less effect on high frequency
echolocation sounds made by porpoises.
However, lower frequency man-made
sounds are more likely to affect
detection of communication calls and
other potentially important natural
sounds such as surf and prey sound. It
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may also affect communication signals
when they occur near the sound band
and thus reduce the communication
space of animals (e.g., Clark et al., 2009)
and cause increased stress levels (e.g.,
Foote et al., 2004; Holt et al., 2009).

Masking has the potential to impact
species at population, community, or
even ecosystem levels, as well as at
individual levels. Masking affects both
senders and receivers of the signals and
can potentially have long-term chronic
effects on marine mammal species and
populations. Recent research suggests
that low frequency ambient sound levels
have increased by as much as 20 dB
(more than three times in terms of SPL)
in the world’s ocean from pre-industrial
periods, and that most of these increases
are from distant shipping (Hildebrand,
2009). All anthropogenic sound sources,
such as those from vessel traffic, pile-
driving, and dredging activities,
contribute to the elevated ambient
sound levels, thus intensifying masking.
However, much of the sound generated
from the proposed activities is not
expected to contribute significantly to
increased ocean ambient sound.

Given that the energy distribution of
pile-driving covers a broad frequency
spectrum, sound from these sources
would likely be within the audible
range of marine mammals present in the
proposed action area. Impact pile-
driving activity is relatively short-term,
with rapid pulses occurring for the
duration of the driving event. The
probability that impact pile-driving
resulting from this proposed action
would mask acoustic signals important
to the behavior and survival of marine
mammal species is likely to be
discountable. Any masking event that
could possibly rise to Level B
harassment under the MMPA would
occur concurrently within the zones of
behavioral harassment already
estimated for impact pile-driving, and
which have already been taken into
account in the exposure analysis.

Behavioral Disturbance

Marine mammals may behaviorally
react to sound when exposed to
anthropogenic noise. Disturbance
includes a variety of effects, including
subtle to conspicuous changes in
behavior, movement, and displacement.
Behavioral responses to sound are
highly variable and context-specific and
reactions, if any, depend on species,
state of maturity, experience, current
activity, reproductive state, time of day,
and many other factors (Richardson et
al., 1995; Wartzok et al., 2004; Southall
et al., 2007; Weilgart, 2007).

Habituation can occur when an
animal’s response to a stimulus wanes

with repeated exposure, usually in the
absence of unpleasant associated events
(Wartzok et al., 2003). Animals are most
likely to habituate to sounds that are
predictable and unvarying. The opposite
process is sensitization, when an
unpleasant experience leads to
subsequent responses, often in the form
of avoidance, at a lower level of
exposure. Behavioral state may affect
the type of response as well. For
example, animals that are resting may
show greater behavioral change in
response to disturbing sound levels than
animals that are highly motivated to
remain in an area for feeding
(Richardson et al., 1995; NRC, 2003;
Wartzok et al., 2003).

Controlled experiments involving
exposure to loud impulse sound sources
with captive marine mammals showed
pronounced behavioral reactions,
including avoidance of loud sound
sources (Ridgeway et al., 1997; Finneran
et al., 2003). Observed responses of wild
marine mammals to loud pulsed sound
sources (typically seismic airguns or
acoustic harassment devices, but also
including impact pile-driving) have
been varied but often consist of
avoidance behavior or other behavioral
changes suggesting discomfort (Morton
and Symonds, 2002; Thorson and Reyff,
2006; see also Gordon et al., 2004;
Wartzok et al., 2003; Nowacek et al.,
2007).

It is likely that the onset of pile-
driving could result in temporary, short-
term changes in an animal’s typical
behavior and/or avoidance of the
affected action area. These behavioral
reactions are often shown as: Changing
durations of surfacing and dives,
number of blows per surfacing, or
moving direction and/or speed;
reduced/increased vocal activities;
changing/cessation of certain behavioral
activities (such as socializing or
feeding); visible startle response or
aggressive behavior (such as tail/fluke
slapping or jaw clapping); avoidance of
areas where noise sources are located;
and/or flight responses (e.g., pinnipeds
flushing into the water from haul-outs
or rookeries). If a marine mammal does
react briefly to an underwater sound by
changing its behavior or moving a small
distance, the impacts of the change are
unlikely to be significant to the
individual, let alone the stock or
population. However, if a sound source
displaces marine mammals from an
important feeding or breeding area for a
prolonged period, impacts on
individuals and populations could be
significant (e.g., Lusseau and Bejder,
2007; Weilgart, 2007).

The biological significance of many of
these behavioral disturbances is difficult

to predict, especially if the detected
disturbances appear minor. However,
the consequences of behavioral
modification could be expected to be
biologically significant if the change
affects growth, survival, and/or
reproduction. Some of these significant
behavioral modifications that could
potentially lead to effects on growth,
survival, or reproduction include:

e Change in diving/surfacing patterns
(such as those thought to be causing
beaked whale stranding due to exposure
to military mid-frequency tactical
sonar);

e Habitat abandonment due to loss of
desirable acoustic environment; and

e Cessation of feeding or social
interaction.

The onset of behavioral disturbance
from anthropogenic noise depends on
both external factors (characteristics of
noise sources and their paths) and the
specific characteristics of receiving
animals (hearing, motivation,
experience, demography) and is also
difficult to predict (Richardson et al.,
1995; Southall et al., 2007). Given the
many uncertainties in predicting the
quantity and types of impacts of noise
on marine mammals, it is common
practice to estimate how many
mammals would be present within a
particular distance of industrial
activities and/or exposed to a particular
level of sound. In most cases, this
approach likely overestimates the
numbers of marine mammals that would
be affected in some biologically-
important manner.

Hearing Impairment and Other Physical
Effects

Marine mammals exposed to high
intensity sound repeatedly or for
prolonged periods can experience
hearing threshold shift, which is the
loss of hearing sensitivity at certain
frequency ranges (Kastak et al., 1999;
Schlundt et al., 2000; Finneran et al.,
2002, 2005). Threshold shift can be
permanent (PTS), in which case the loss
of hearing sensitivity is not recoverable,
or temporary (TTS), in which case the
animal’s hearing threshold would
recover over time (Southall et al., 2007).
Marine mammals depend on acoustic
cues for vital biological functions (e.g.,
orientation, communication, finding
prey, avoiding predators); thus, TTS
may result in reduced fitness in survival
and reproduction. However, this
depends on the frequency and duration
of TTS, as well as the biological context
in which it occurs. TTS of limited
duration, occurring in a frequency range
that does not coincide with that used for
recognition of important acoustic cues,
would have little to no effect on an



36754

Federal Register/Vol. 79, No. 125/Monday, June 30, 2014/ Notices

animal’s fitness. Repeated sound
exposures that lead to TTS could cause
PTS. PTS, in the unlikely event that it
occurred, would constitute injury, but
TTS is not considered injury (Southall
et al., 2007). It is unlikely that the
project would result in any cases of
temporary or especially permanent
hearing impairment or any significant
non-auditory physical or physiological
effects for reasons discussed later in this
document. Some behavioral disturbance
is expected, but it is likely that this
would be localized and short-term
because of the short duration of the
proposed action.

Many marine mammals are likely to
show some avoidance of the proposed
action area where received levels of
pile-driving sound high enough that
hearing impairment could potentially
occur. In those cases, the avoidance
responses of the animals themselves
would reduce or (most likely) avoid any
possibility of hearing impairment. Non-
auditory physical effects may also occur
in marine mammals exposed to strong
underwater pulsed sound.

Temporary Threshold Shift—TTS is
the mildest form of hearing impairment
that can occur during exposure to a
strong sound (Kryter, 1985). While
experiencing TTS, the hearing threshold
rises and a sound must be stronger in
order to be heard. At least in terrestrial
mammals, TTS can last from minutes or
hours to (in cases of strong TTS) days.
For sound exposures at or somewhat
above the TTS threshold, hearing
sensitivity in both terrestrial and marine
mammals recovers rapidly after
exposure to the noise ends. Few data on
sound levels and durations necessary to
elicit mild TTS have been obtained for
marine mammals, and none of the
published data concern TTS elicited by
exposure to multiple pulses of sound.
Available data on TTS in marine
mammals are summarized in Southall et
al. (2007). Table 2 (above) presents the
estimated distances from the impact
hammer during pile-driving activities at
which the received energy level (per
pulse, flat-weighted) would be expected
to be greater than or equal to 180 and
190 dB re 1 pPa (rms).

To avoid the potential for injury
(Level A harassment), NMFS (1995,
2000) concluded that cetaceans and
pinnipeds should not be exposed to
pulsed underwater noise at received
levels exceeding 180 and 190 dB re 1
pPa (rms), respectively. The established
180 and 190 dB (rms) criteria are not
considered to be the levels above which
TTS might occur. Rather, they are the
received levels above which, in the view
of a panel of bioacoustics specialists
convened by NMFS before TTS

measurements for marine mammals
started to become available, one could
not be certain that there would be no
injurious effects, auditory or otherwise,
to marine mammals. NMFS also
assumes that cetaceans and pinnipeds
exposed to levels exceeding 160 dB re
1 pPa (rms) may experience Level B
harassment.

For toothed whales, researchers have
derived TTS information for
odontocetes from studies on the
bottlenose dolphin and beluga whale
(Delphinapterus leucas). The
experiments show that exposure to a
single impulse at a received level of 207
kPa (or 30 psi, p-p), which is equivalent
to 228 dB re 1 Pa (p-p), resulted in a 7
and 6 dB TTS in the beluga whale at 0.4
and 30 kHz, respectively. Thresholds
returned to within 2 dB of the pre-
exposure level within 4 minutes of the
exposure (Finneran et al., 2002). For the
one harbor porpoise tested, the received
level of airgun sound that elicited onset
of TTS was lower (Lucke et al., 2009).
If these results from a single animal are
representative, it is inappropriate to
assume that onset of TTS occurs at
similar received levels in all
odontocetes (cf. Southall et al., 2007).
Some cetaceans apparently can incur
TTS at considerably lower sound
exposures than are necessary to elicit
TTS in the bottlenose dolphin or beluga
whale.

For baleen whales, there are no data,
direct or indirect, on levels or properties
of sound that are required to induce
TTS. The frequencies to which baleen
whales are most sensitive are assumed
to be lower than those to which
odontocetes are most sensitive, and
natural background noise levels at those
low frequencies tend to be higher. As a
result, auditory thresholds of baleen
whales within their frequency band of
best hearing are believed to be higher
(less sensitive) than are those of
odontocetes at their best frequencies
(Clark and Ellison, 2004). From this, it
is suspected that received levels causing
TTS onset may also be higher in baleen
whales than those of odontocetes
(Southall et al., 2007).

In pinnipeds, researchers have not
measured TTS thresholds associated
with exposure to brief pulses (single or
multiple) of underwater sound. Initial
evidence from more prolonged (non-
pulse) exposures suggested that some
pinnipeds (harbor seals in particular)
incur TTS at somewhat lower received
levels than do small odontocetes
exposed for similar durations (Kastak et
al., 1999, 2005; Ketten et al., 2001). The
TTS threshold for pulsed sounds has
been indirectly estimated as being an
SEL of approximately 171 dB re 1

uPa2.s (Southall et al., 2007) which
would be equivalent to a single pulse
with a received level of approximately
181 to 186 dB re 1 pPa (rms), or a series
of pulses for which the highest rms
values are a few dB lower.
Corresponding values for California sea
lions and northern elephant seals are
likely to be higher (Kastak et al., 2005).
Permanent Threshold Shift—When
PTS occurs, there is physical damage to
the sound receptors in the ear. In severe
cases, there can be total or partial
deafness, whereas in other cases, the
animal has an impaired ability to hear
sounds in specific frequency ranges
(Kryter, 1985). There is no specific
evidence that exposure to pulses of
airgun or pile-driving sound can cause
PTS in any marine mammal. However,
given the possibility that mammals
close to an airgun array might incur at
least mild TTS, there has been further
speculation about the possibility that
some individuals occurring very close to
airguns might incur PTS (e.g.,
Richardson et al., 1995, p. 372ff;
Gedamke et al., 2008). Single or
occasional occurrences of mild TTS are
not indicative of permanent auditory
damage, but repeated or (in some cases)
single exposures to a level well above
that causing TTS onset might elicit PTS.
Relationships between TTS and PTS
thresholds have not been studied in
marine mammals but are assumed to be
similar to those in humans and other
terrestrial mammals (Southall et al.,
2007). PTS might occur at a received
sound level at least several dBs above
that inducing mild TTS if the animal
were exposed to strong sound pulses
with rapid rise times. Based on data
from terrestrial mammals, a
precautionary assumption is that the
PTS threshold for impulse sounds (such
as an impact hammer pile-driving as
received close to the source) is at least
6 dB higher than the TTS threshold on
a peak-pressure basis, and probably
greater than 6 dB (Southall et al., 2007).
Given the higher level of sound
necessary to cause PTS as compared
with TTS, it is considerably less likely
that PTS would occur. Baleen whales
generally avoid the immediate area
around operating sound sources, as do
some other marine mammals.
Non-auditory Physiological Effects—
Non-auditory physiological effects or
injuries that theoretically might occur in
marine mammals exposed to strong
underwater sound include stress,
neurological effects, bubble formation,
resonance, and other types of organ or
tissue damage (Cox et al., 2006; Southall
et al., 2007). Studies examining such
effects are limited.
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In general, very little is known about
the potential for pile-driving sounds (or
other types of strong underwater
sounds) to cause non-auditory physical
effects in marine mammals. Such
effects, if they occur at all, would
presumably be limited to short distances
from the sound source and to activities
that extend over a prolonged period.
The available data do not allow
identification of a specific exposure
level above which non-auditory effects
can be expected (Southall et al., 2007),
or any meaningful quantitative
predictions of the numbers (if any) of
marine mammals that might be affected
in those ways. Marine mammals that
show behavioral avoidance of pile-
driving, including most baleen whales,
some odontocetes, and some pinnipeds,
are especially unlikely to incur auditory
impairment or non-auditory physical
effects.

Airborne Sound Effects

Marine mammals that occur in the
proposed project area could be exposed
to airborne sounds associated with pile-
driving that have the potential to cause
harassment, depending on their distance
from pile-driving activities. Airborne
pile-driving sound would have less
impact on cetaceans than pinnipeds
because sound from atmospheric
sources does not transmit well
underwater (Richardson et al., 1995);
thus, airborne sound would only be an
issue for pinnipeds in the proposed
action area, whether hauled-out or in
the water with their heads in the air.
Most likely, a sound would cause
behavioral responses similar to those
discussed above in relation to
underwater sound. For instance,
anthropogenic sound could cause
hauled-out pinnipeds to exhibit changes
in their normal behavior, such as
reduction in vocalizations, or cause
them to temporarily abandon their
habitat and move further from the
source. Studies by Blackwell et al.
(2004) and Moulton et al. (2005)
indicate a tolerance or lack of response
to unweighted airborne sounds as high
as 112 dB peak and 96 dB rms.

The potential effects to marine
mammals described in this section of
the document do not take into
consideration the proposed monitoring
and mitigation measures described later
in this document (see the “Proposed
Mitigation” and “Proposed Monitoring
and Reporting” sections) which, as
noted are designed to effect the least
practicable impact on affected marine
mammal species and stocks.

Anticipated Effects on Marine Mammal
Habitat

The proposed activities at the
Harmony Platform would not result in
permanent impacts to habitats used
directly by marine mammals, but may
have potential short-term impacts to
food sources such as forage fish and
invertebrates, and may affect acoustic
habitat. There are no rookeries or major
haul-out sites, no known foraging hot-
spots, or other ocean bottom structure of
significant biological importance to
marine mammals present in the marine
waters in the vicinity of the proposed
action area. Therefore, the main impact
issue associated with the proposed
activity would be temporarily elevated
sound levels and associated direct
effects on marine mammals, as
discussed previously in this document.
The most likely impact to marine
mammal habitat occurs from pile-
driving effects on likely marine mammal
prey near the Harmony Platform and
minor impacts to the immediate
substrate during conductor pipe
installation.

Anticipated Effects on Potential Prey

Common prey for cetaceans and
pinnipeds in the proposed action area
include a wide variety of nekton species
spanning the water column pelagic,
epipelagic, benthopelagic and demersal
zones. The most common prey groups
found in the area are hagfish, lampreys,
cartilaginous, and bony fish (including
anchovies), and large free swimming
invertebrates (e.g., squids). Pinnipeds
could also be considered prey for large
cetaceans (e.g., killer whales). Prey for
baleen whales (e.g., blue whale) include
large zooplankton (e.g., krill),
opportunistically consumed during
migration/transit through the Santa
Barbara Channel. Infaunal benthic
amphipods exist in the proposed action
area and are common prey items for
feeding gray whales, but the Santa
Barbara Channel is not known as a
feeding ground for this species.

Fish react to sounds which are
especially strong and/or intermittent
low-frequency sounds. Short duration,
sharp sounds can cause overt or subtle
changes in fish behavior and local
distribution. Hastings and Popper (2005)
and Hastings (2009) identified several
studies that suggest fish may relocate to
avoid certain areas of sound energy.
Additional studies have documented
effects of pile-driving (or other types of
sounds) on fish, although several are
based on studies in support of large
multi-year bridge construction projects
(e.g., Scholik and Yan, 2001, 2002;
Popper and Hastings, 2009). Sound

pulses at received levels of 160 dB re 1
uPa may cause subtle changes in fish
behavior. SPLs of 180 dB may cause
noticeable changes in behavior (Pearson
et al., 1992; Skalski et al., 1992). SPLs
of sufficient strength have been known
to cause injury to fish and fish
mortality. The most likely impact to fish
from pile-driving activities in the
proposed action area would be
temporary behavioral avoidance of the
area. The duration of fish avoidance of
this area after pile-driving stops is
unknown, but a rapid return to normal
recruitment, distribution, and behavior
is anticipated. In general, impacts to
marine mammal prey species are
expected to be minor and temporary due
to the short timeframe for the proposed
activities. However, adverse impacts
may occur to a few species of fish which
may be present in the proposed action
area.

Anticipated Effects on Potential
Foraging Habitat

The Harmony Platform has been in
place for 20 years and the addition of
six conductor pipes to the existing 51
conductor pipes within the platform
structure would not produce a
quantifiable impact to marine mammals
to their existing habitat. The additional
six conductor pipes are approved
(permitted) as part of the original
Development Production Plan for
Harmony Platform.

The area likely impacted by the
project activities is relatively small
compared to the available habitat in the
Santa Barbara Channel waters. The
likelihood for avoidance by potential
prey (i.e., fish and invertebrates) of the
immediate area due to the temporary
loss of this foraging habitat is unknown,
but a rapid return to normal
recruitment, distribution, and behavior
is anticipated. Any behavioral
avoidance by fish of the disturbed area
would still leave significantly large
areas of prey and marine mammal
foraging habitat in the nearby vicinity.

Given the short hourly duration of
sound associated with individual pile-
driving activities and the relatively
small areas being affected, pile-driving
activities associated with the proposed
action are not likely to have a
permanent, adverse effect on any fish
habitat, or populations of fish and
invertebrate species. Therefore, pile-
driving is not likely to have a
permanent, adverse effect on marine
mammal foraging habitat at the
proposed action area. Furthermore, the
area around Harmony Platform in the
Santa Barbara Channel, is already
altered by various shipping activities.
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There would be no measureable loss
of existing marine mammal water
column or benthic habitat resulting from
the installation of six conductor pipes at
Harmony Platform. The impacts
associated with the proposed project are
temporary and are not expected to have
long term effects on marine mammals or
marine mammal habitat. The primary
impact of the activity on the local
environment is from sound, above and
below water surface to a depth of 366
m. The transitory nature of sound would
not impact the habitat of the marine
mammal populations. A secondary
impact from the activity would be the
temporary suspension of bottom
sediment, resulting from the installation
via hammer driving of six 26-in
diameter steel conductor pipes within
the platform jacket structure. The small
amount of suspended sediment would
quickly disperse and resettle to the
seafloor. No permanent impacts are
expected to marine mammals. The
impacts are temporary in nature and are
associated with pile-driving and
construction noise disturbance and
would not require restoration. Site
conditions are anticipated to be
unchanged from existing conditions for
marine mammals following project
implementation.

There is no potential for an oil spill
from operations/activities associated
with this project. Potential impacts from
an oil spill from existing operations are
addressed in an approved Oil Spill
Response Plan on file with BOEM for
the Santa Ynez Production Unit,
including Harmony Platform. Any
potential spill from the supply boats or
helicopters are already included in the
approved operation and plan.

Based on the preceding discussion of
potential types of impacts to marine
mammal habitat, overall, NMFS
anticipates that the proposed action is
not expected to cause significant
impacts on habitats used by the marine
mammal species in the proposed action
area or on the food sources that they
utilize.

Proposed Mitigation

In order to issue an Incidental Take
Authorization (ITA) under section
101(a)(5)(D) of the MMPA, NMFS must
set forth the permissible methods of
taking pursuant to such activity, and
other means of effecting the least
practicable impact on such species or
stock and its habitat, paying particular
attention to rookeries, mating grounds,
and areas of similar significance, and
the availability of such species or stock
for taking for certain subsistence uses
(where relevant).

ExxonMobil has incorporated a suite
of appropriate mitigation measures into
its project description (see Section 11 of
the ITHA application).

To reduce the potential for
disturbance from acoustic stimuli
associated with the proposed activities,
ExxonMobil and/or its designees have
proposed to implement the following
mitigation measures for marine
mammals:

(1) Proposed buffer and exclusion
zones around the sound source;

(2) Hours of operation;

(3) Shut-down procedures; and

(4) Ramp-up procedures.

Proposed Exclusion Zones—
ExxonMobil uses radii to designate
exclusion and buffer zones and to
estimate take for marine mammals.
Table 2 (presented earlier in this
document) shows the distances at which
one would expect marine mammal
exposures to three received sound levels
(160, 180, and 190 dB) from the impact
hammer. The 180 and 190 dB level shut-
down criteria are applicable to
cetaceans and pinnipeds, respectively,
as specified by NMFS (2000).
ExxonMobil used these levels to
establish the exclusion and buffer zones.

Based on the modeling, exclusion
zones (for triggering a shut-down) for
Level A harassment would be
established for cetaceans and pinnipeds
at 3.5 m (11.5 ft) and 10 m (32.8 ft) from
the conductor pipe sound source,
respectively. These shut-down zones
would be monitored by a dedicated
PSO. If the PSO detects a marine
mammal(s) within or about to enter the
appropriate exclusion zone, the pile-
driving activities would be shut-down
immediately. If marine mammals are
present within the shut-down zone
before impact pile-driving activities
begin, start of operations would be
delayed until the exclusion zones are
clear for at least 30 minutes. If marine
mammals appear in the shut-down zone
during proposed pile-driving activities,
the PSO would instruct the hammer
operator to halt all operations in a safe,
but immediate manner. Pile-driving
activities would only resume once the
exclusion zone has been cleared for at
least 30 minutes. In the unlikely event
that the marine mammal enters the
exclusion zone during pile-driving
activities, the exposure and behaviors
would be documented and reported by
the PSO and NMFS would be contacted
within 24 hours. A non-PSO safety
spotter would also be assigned to the
lower deck observation area. All
personnel operating at the lower
observation levels would be required to
wear appropriate personal protective
equipment.

Hours of Operation—The proposed
activities would be conducted on a
continual 24-hour basis; therefore, some
of the 2.5 to 3.3 hours of active impact
pile-driving periods would be expected
to occur during non-daylight hours. To
facilitate visual monitoring during non-
daylight hours, the exclusion zones
would be illuminated to permit more
effective viewing by the PSO. Lighting
would not be expected to attract marine
mammals. The areas where the
exclusion zones occur fall within the
jacket structure of the platform, and
therefore could be easily illuminated by
lights and monitored during non-
daylight hours. For the buffer zone,
which would extend out to 325 m
(1,066.3 ft) from the conductor pipe,
PSOs would be stationed on an upper
deck of the Harmony Platform to
monitor for marine mammals during the
proposed pile-driving activities. During
non-daylight hours, PSOs would utilize
night-vision devices and other
appropriate equipment to monitor
marine mammals. If nighttime visual
aids are insufficient, ExxonMobil
proposes to use daytime visual counts of
marine mammals as an estimate of the
number of marine mammals present
during non-daylight hours (within a 24
hour period), noting that diurnal
activities for most marine mammals are
expected to vary somewhat.

Shut-down Procedures—ExxonMobil
would shut-down the operating hammer
if a marine mammal is detected outside
the exclusion zone, and the sound
source would be shut-down before the
animal is within the exclusion zone.
Likewise, if a marine mammal is already
within the exclusion zone when first
detected, the sound source would be
shut-down immediately.

Following a shut-down, ExxonMobil
would not resume pile-driving activities
until the marine mammal has cleared
the exclusion zone. ExxonMobil would
consider the animal to have cleared the
exclusion zone if:

e A PSO has visually observed the
animal leave the exclusion zone, or

e A PSO has not sighted the animal
within the exclusion zone for 15
minutes for species with shorter dive
durations (i.e., small odontocetes and
pinnipeds), or 30 minutes for species
with longer dive durations (i.e.,
mysticetes and large odontocetes,
including sperm, pygmy and dwarf
sperm, killer, and beaked whales).

All visual monitoring would be
conducted by qualified PSOs. Visual
monitoring would be conducted
continuously during active pile-driving
activities. PSOs would not have any
tasks other than visual monitoring and
would conduct monitoring from the best
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vantage point(s) practicable (e.g., on the
Harmony Platform or other suitable
location) that provides 360°visibility of
the Level A harassment exclusion zones
and Level B harassment buffer zone, as
far as possible. The PSO would be in
radio communication with the hammer
operator during pile-driving activities,
and would call for a shut-down in the
event a pinniped or cetacean appears to
be headed toward its respective
exclusion zone for cetaceans and
pinnipeds.

Ramp-Up Procedures—Ramp-up
(sometimes referred to as a ‘‘soft-start’’)
of the impact hammer provides a
gradual increase in sound levels until
the full sound level is achieved. The
purpose of a ramp-up is to “warn”
marine mammals in the vicinity of the
impact hammer and to provide the time
for them to leave the area avoiding any
potential injury or impairment of their
hearing abilities. A ramp-up consists of
an initial set of three strikes from the
impact hammer at 40% energy, followed
by a 30 second waiting period, then two
subsequent three strike sets.

The buffer zone would be monitored
by PSOs beginning 30 minutes before
pile-driving activities, during pile-
driving, and for 30 minutes after pile-
driving stops. During ramp-up, the PSOs
would monitor the exclusion zone, and
if marine mammals are sighted, a shut-
down would be implemented.

If the complete exclusion zone has not
been visible for at least 30 minutes prior
to the start of operations in either
daylight or nighttime, ExxonMobil
would not commence the ramp-up.
ExxonMobil would not initiate a ramp-
up of the impact hammer if a marine
mammal is sighted within or near the
applicable exclusion zones during the
day or close to the Harmony Platform at
night.

Oil Spill Plan—ExxonMobil has
developed an Oil Spill Response Plan
and it is on file with BOEM.

Mitigation Conclusions

NMFS has carefully evaluated the
applicant’s proposed mitigation
measures and has considered a range of
other measures in the context of
ensuring that NMFS prescribes the
means of effecting the least practicable
impact on the affected marine mammal
species and stocks and their habitat.
NMFS’s evaluation of potential
measures included consideration of the
following factors in relation to one
another:

(1) The manner in which, and the
degree to which, the successful
implementation of the measure is
expected to minimize adverse impacts
to marine mammals;

(2) The proven or likely efficacy of the
specific measure to minimize adverse
impacts as planned; and

(3) The practicability of the measure
for applicant implementation, including
consideration of personnel safety,
practicality of implementation, and
impact on the effectiveness of the
activity.

Any mitigation measure(s) prescribed
by NMFS should be able to accomplish,
have a reasonable likelihood of
accomplishing (based on current
science), or contribute to the
accomplishment of one or more of the
general goals listed below:

(1) Avoidance or minimization of
injury or death of marine mammals
wherever possible (goals 2, 3, and 4 may
contribute to this goal).

(2) A reduction in the numbers of
marine mammals (total number or
number at biologically important time
or location) exposed to received levels
of hammer pile-driving, or other
activities expected to result in the take
of marine mammals (this goal may
contribute to 1, above, or to reducing
harassment takes only).

(3) A reduction in the number of
times (total number or number at
biologically important time or location)
individuals would be exposed to
received levels of hammer pile-driving,
or other activities expected to result in
the take of marine mammals (this goal
may contribute to 1, above, or to
reducing harassment takes only).

(4) A reduction in the intensity of
exposures (either total number or
number at biologically important time
or location) to received levels of
hammer pile-driving, or other activities
expected to result in the take of marine
mammals (this goal may contribute to a,
above, or to reducing the severity of
harassment takes only).

(5) Avoidance of minimization of
adverse effects to marine mammal
habitat, paying special attention to the
food base, activities that block or limit
passage to or from biologically
important areas, permanent destruction
of habitat, or temporary destruction/
disturbance of habitat during a
biologically important time.

(6) For monitoring directly related to
mitigation—an increase in the
probability of detecting marine
mammals, thus allowing for more
effective implementation of the
mitigation.

Based on NMFS’s evaluation of the
applicant’s proposed measures, as well
as other measures considered by NMFS
or recommended by the public, NMFS
has preliminarily determined that the
proposed mitigation measures provide
the means of effecting the least

practicable impact on marine mammal
species or stocks and their habitat,
paying particular attention to rookeries,
mating grounds, and areas of similar
significance.

Proposed Monitoring and Reporting

In order to issue an ITA for an
activity, section 101(a)(5)(D) of the
MMPA states that NMFS must set forth
“requirements pertaining to the
monitoring and reporting of such
taking.” The MMPA implementing
regulations at 50 CFR 216.104(a)(13)
indicate that requests for ITAs must
include the suggested means of
accomplishing the necessary monitoring
and reporting that would result in
increased knowledge of the species and
of the level of taking or impacts on
populations of marine mammals that are
expected to be present in the proposed
action area. ExxonMobil submitted a
marine mammal monitoring plan as part
of the IHA application. It can be found
in Section 13 of the IHA application.
The plan may be modified or
supplemented based on comments or
new information received from the
public during the public comment
period or from the peer review panel
(see the “Monitoring Plan Peer Review”
section later in this document).

Monitoring measures prescribed by
NMFS should accomplish one or more
of the following general goals:

(1) An increase in the probability of
detecting marine mammals, both within
the mitigation zone (thus allowing for
more effective implementation of the
mitigation) and in general to generate
more data to contribute to the analyses
mentioned below;

(2) An increase in our understanding
of how many marine mammals are
likely to be exposed to levels of sound
from impact hammer pile-driving
activities that we associate with specific
adverse effects, such as behavioral
harassment, TTS or PTS;

(3) An increase in our understanding
of how marine mammals respond to
stimuli expected to result in take and
how anticipated adverse effects on
individuals (in different ways and to
varying degrees) may impact the
population, species, or stock
(specifically through effects on annual
rates of recruitment or survival) through
any of the following methods:

e Behavioral observations in the
presence of stimuli compared to
observations in the absence of stimuli
(need to be able to accurately predict
received level, distance from source,
and other pertinent information);

¢ Physiological measurements in the
presence of stimuli compared to
observations in the absence of stimuli
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(need to be able to accurately predict
receive level, distance from the source,
and other pertinent information);

e Distribution and/or abundance
comparisons in times or areas with
concentrated stimuli versus times or
areas without stimuli;

(4) An increased knowledge of the
affected species; and

(5) An increase in our understanding
of the effectiveness of certain mitigation
and monitoring measures.

Proposed Monitoring

ExxonMobil proposes to sponsor
marine mammal monitoring during the
proposed project, in order to implement
the proposed mitigation measures that
require real-time monitoring, and to
satisfy the anticipated monitoring
requirements of the IHA. ExxonMobil’s
proposed ‘“Monitoring Plan” is
described below this section.
ExxonMobil understand that this
monitoring plan would be subject to
review by NMFS and that refinements
may be required. Two main types of
monitoring would be performed for this
proposed project: (1) in-situ
measurement of sound pressure levels;
and (2) visual observations of the
number and type of marine mammals
that enter sound exposure zones. In-situ
acoustic data would be used to validate
model predictions of sound pressure
levels near and with distance from the
conductor pipe sound source, including
the predicted maximum distances for
the buffer and exclusion zones. If
measured results differ from modeled
results, measured data would be used to
revise buffer and exclusion zone
boundaries to reflect actual conditions
during proposed project activities. Data
from visual monitoring would be used
to validate take estimate calculations.

Acoustic Monitoring

Acoustic monitoring using
hydrophones and microphones would
be conducted to obtain and validate
modeled in-water and in-air sound
levels during the proposed pile-driving
activities. Each hydrophone (in-water)
and microphone (in-air) would be
calibrated following the manufacturer’s
recommendations prior to the start of
the proposed project and checked for
accuracy and precision at the end of the
data collection for each conductor pipe
or as practical during conductor pipe
installation activities. Environmental
data would be collected to supplement
the acoustic monitoring and include:
wind speed and direction, air
temperature, humidity, near-surface
water temperature, weather conditions,
and other appropriate factors that could
contribute to influencing either in-air or

in-water sound transmission levels.
Prior to deploying monitoring
equipment, the acoustics specialist
would be provided with the hammer
model and size, hammer energy settings,
and projected blows per minute for the
conductor pipe segments requiring
hammer pile-driving. Background in-air
and in-water sound levels would be
measured at Harmony Platform in the
absence of pile-driving activities to
obtain an ambient noise level, and
recorded over a frequency range of 10
Hz to 20 kHz. Ambient noise level
measurements would be conducted
before, during, and after the project. The
measured in-air and in-water sound data
would be used to recalibrate and refine
the sound propagation model used to
determine the buffer and exclusion
zones. Also, sound pressure levels
associated with ramp-up techniques
would be measured.

In-Water Monitoring—Acoustic
monitoring would be performed at a
minimum of two fixed stations located
at 10 m (32.8 ft) and approximately 325
m (1,066.3 ft) from the conductor pipe
sound source. These distances represent
the 180 dB and 160 dB (rms) modeled
sound levels. The following general
approach would be used to measure in-
water sound levels:

e Acoustic monitoring would be
conducted over the entire pile-driving
period for each conductor pipe, starting
approximately 1 hour prior to pile-
driving through 1 hour after impact
hammering has stopped. Pre- and post-
hammer pile-driving data would be
used to determine ambient/background
noise levels.

e A stationary hydrophone system
with the ability to measure and record
sound pressure levels would be
deployed at a minimum of two
monitoring locations (stations). SPLs
would be recorded in voltage, converted
to microPascals (uPa), and post-
processed to decibels (dB [re 1 pPal).
For the first conductor pipe installation,
hydrophones are placed at 10+/—1m
and at 325+/—33 m from the conductor
pipe at depths ranging from 10 to 30 m
(32.8 to 98.4 ft) below the water surface
to avoid potential inferences for surface
water energy, and to target the depth
range of maximum occurrence of marine
mammals most likely in the area during
the project. The equipment would
obtain data for the most likely depth
range of marine mammal occurrence.
Horizontal displacement of +/ —10%
may be expected for instrument
movement due to the water depth and
forces from tides, currents, and storms.
Additional hydrophone mooring
systems may be deployed at additional
distances and/or depths. Following each

successive conductor pipe installation,
the water depth and geographical
orientation of the hydrophone may be
changed to validate modeled SPLs at
varying water depths and direction.

e At aminimum, the following sound
data would be analyzed (post-processed)
from recorded sound levels: absolute
peak overpressure and under pressure
levels for each conductor pipe; average,
minimum, and maximum sound
pressure levels (rms), integrated from 3
Hz to 20 kHz; average duration of each
hammer strike (blow), and total number
of strikes per continuous hammer pile-
driving period for each conductor.

In the event that field measurements
indicate different sound pressure levels
(rms) values than those predicted by
modeling for either the maximum
distances of the buffer or exclusion
zones from the conductor sound source,
corresponding boundaries for the buffer
and appropriate exclusion zones would
be increased/decreased accordingly,
following NMFS notification,
concurrence, and authorization.

In-Air Monitoring—Reference
measurements would be made at
approximately 10 to 20 m (32.8 to 65.6
ft) from the initial hammer strike
position using a stationary microphone.
The microphone would be placed as far
away from other large sound sources as
practical. The in-air buffer zone
predicted for pinnipeds (non-harbor
seal, 100 dB re 20 puPa) was estimated
at 41 m (134.5 ft) from the hammer
impact point on the conductor pipe. In-
air sound levels would be recorded at
several points around the base of the
Harmony Platform at sea level to
validate modeled sound levels.
Distances closer to the sound source
may be monitored for model validation
purposes, but only if safety issues are
not introduced. Recorded data would be
recorded as dB (re 20 uPa, A-weighted
and unweighted) for comparison to in-
air noise thresholds for Level B
harassment for pinnipeds.

Platform-Based Visual Monitoring

PSOs would be based aboard the
Harmony Platform and would watch for
marine mammals near the platform
during conductor pipe installation
activities during daytime and nighttime
pile-driving activities. Visual
monitoring for marine mammals would
be performed at a minimum during
periods of active hammer pile-driving
throughout the proposed project
following general procedures in Baker et
al. (2013). Monitoring by PSOs would
begin at least 30 minutes before the start
of impact hammer pile-driving,
continue through an estimated 2.5 to 3.3
hours of pile-driving, and conclude 30
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minutes after pile-driving stops (up to
4.3 hours of monitoring per a period of
pile-driving). Five to 7 periods of impact
hammer pile-driving would be required
for each conductor pipe. When feasible,
PSOs would conduct observations
during periods when the impact
hammer pile-driving is not operating for
comparison of sighting rates and
behavior with and without operations
and between pile-driving periods. In
addition to monitoring during pile-
driving activities, baseline monitoring of
marine mammals would be performed
up to one week before and one week
after conductor pipe installation, as well
as selected periods in between impact
hammer pile-driving activities.

The exclusion zone would be
monitored to prevent injury to marine
mammal species. Based on PSO
observations, the impact hammer pile-
driving would be shut-down when
marine mammals are observed within or
about to enter the designated exclusion
zone. The exclusion zone is a region in
which a possibility exists of adverse
effects on animal hearing or physical
effects. A comprehensive monitoring
plan would be developed to ensure
compliance with the IHA for this
proposed project.

Methods—There would be a team of
3 PSOs based aboard Harmony Platform
conducting monitoring during active
hammer pile-driving periods. Visual
observations would take place during
active hammering periods which
includes both daylight and nighttime
operations. This monitoring would
occur for approximately 4.3 hours (3.3
hour monitoring plus 0.5 hour pre- and
post-hammering) during a single
hammering phase followed by
approximately 6.3 hours of off-duty rest.
A total of 5 to 7 observation periods
corresponding to the driving of the pipe
segments would be anticipated for each
of the six conductors. It is possible that
an impact hammer pile-driving session
would take less than 3.3 hours and that
the “rest interval” for the visual
monitors separating driving segments
would be less than 6.3 hours. If driving
and rest intervals are reduced and
additional segments are added (e.g.,
seven instead of five), two alternating
teams of three PSOs may be required. At
the conclusion of impact hammer pile-
driving activities for a single conductor
pipe, PSOs may be transferred to shore
to await the next active pile-driving
phase.

PSOs would be placed at the best
practicable vantage point(s) (e.g., lower
platform level, upper platform level) to
monitor the applicable buffer and
exclusion zones for marine mammals.
The PSOs would have authority to

implement shut-down/delay ramp-up
procedures, if applicable, by calling the
hammer operator for a shut-down via
radio communication. For the buffer
zone, two PSOs would be stationed on
an upper platform deck where they have
a clear view of the monitoring area.
They would be approximately 180
degrees apart and each would monitor
approximately one-half of the
corresponding buffer zone and beyond
with binoculars and other appropriate
equipment. For exclusion zone area, one
PSO would concurrently monitor the
applicable radii for pinnipeds and
cetaceans, respectively, from a lower
level observation post that provides a
clear view of the sea surface around the
actively driven conductor pipe. The
lower observation area would be
illuminated during nighttime
observations. Visual aids may be used
but would not be required, providing
the PSO has a clear view of the sea
surface with the naked eye. A non-PSO
safety spotter would also be assigned to
the lower deck observation area. The
safety spotter would be available to
deter errant California sea lions using
NMFS-recommended methods (see
below) (NMFS, 2008).

All personnel operating on the
Harmony Platform would be required to
receive required training and wear
appropriate personal protective
equipment. Personal protective
equipment is specific to the task,
location, and environmental conditions
(e.g., weather, operations risks). It
includes items such as floatation vests,
hard hats, steel-toed shoes, gloves, fire-
resistant clothing, gear, eye protection,
and other protective equipment. Details
on specific personal protective
equipment items required for PSO and
acoustic monitoring would be
determined via the regular work risk
assessment process, and would be
presented in the associated monitoring
plans for the project.

Equipment for monitoring would
include hearing protection from where
observations are made from high noise
areas of the platform, marine radios
with headsets, time keeping device (e.g.,
watch or cell phone), day and night
range finding binoculars (7 x 50 or
greater), notebooks with standardized
recording forms, species identification
guides, and a project-specific
monitoring plan approved by NMFS (to
be submitted separately).

PSO Qualifications—Monitoring
would be conducted by qualified PSOs
defined in Baker et al. (2013) and
approved by NMFS. PSOs dedicated to
the proposed project would have no
other activity-related tasks.

PSO Data and Documentation

PSOs would record data to estimate
the numbers of marine mammals
exposed to various received sound
levels and to document apparent
disturbance reactions or lack thereof.
Data would be used to estimate numbers
of animals potentially “taken” by
harassment (as defined in the MMPA).
They would also provide information
needed to order a shut-down of the
impact hammer when a marine mammal
is within or near the exclusion zone.
Visual observations would also be made
during pile-driving activities as well as
daytime periods from the Harmony
Platform when the regular operations
would be underway without pile-
driving activities to collect baseline
biological data.

When a sighting is made, the
following information about the sighting
would be recorded:

1. Species, group size, age/size/sex
categories (if determinable), behavior
when first sighted and after initial
sighting, heading (if consistent), bearing
and distance from platform, sighting
cue, apparent reaction to the sound
source (e.g., none, avoidance, approach,
paralleling, etc., and including
responses to ramp-up), speed of travel,
and duration of presence.

2. Date, time, location, heading,
speed, activity of the conductor pipe
installation activities, weather
conditions, Beaufort sea state and wind
force, visibility, and sun glare.

The data listed under (2) would also
be recorded at the start and end of each
observation watch, and during a watch
whenever there is a change in one or
more of the variables.

All observations, as well as
information regarding ramp-ups or shut-
downs would be recorded in a
standardized format.

Results from the platform-based
visual observations would provide the
following information:

1. The basis for real-time mitigation
(impact hammer shut-down).

2. Information needed to estimate the
number of marine mammals potentially
taken by harassment, which must be
reported to NMFS.

3. Data on the occurrence,
distribution, and activities of marine
mammals in the area where the
conductor pipe installation activities are
conducted.

4. Information to compare the
distance and distribution of marine
mammals relative to the source platform
at times with and without pile-driving
activities.

5. Data on the behavior and
movement patterns of marine mammals
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seen at times with and without pile-
driving activities.

Proposed Reporting

ExxonMobil would submit a
comprehensive report to NMFS within
90 days after the end of the conductor
pipe installation activities and the
expiration of the IHA (if issued). The
report would describe the proposed
pile-driving activities that were
conducted and sightings of marine
mammals near the operations. The
report submitted to NMFS would
provide full documentation of methods,
results, and interpretation pertaining to
all monitoring. The 90-day report would
summarize the dates and location of
impact hammer pile-driving activities
and all marine mammal sightings (i.e.,
dates, times, locations, activities, and
associated seismic survey activities).
The report would minimally include:

e Summaries of monitoring effort—
total hours, total distances, and
distribution of marine mammals
through the activity period accounting
for Beaufort sea state and other factors
affecting visibility and detectability of
marine mammals;

¢ Analyses of the effects of various
factors influencing detectability of
marine mammals including Beaufort sea
state, number of PSOs, and fog/glare;

e Species composition, occurrence,
and distribution of marine mammals
sightings including date, water depth,
numbers, age/size/gender, and group
sizes; and analyses of the effects of
activities;

e Sighting rates of marine mammals
during periods with and without impact
hammer pile-driving activities (and
other variables that could affect
detectability);

e Initial sighting distances versus
operational activity state;

¢ Closest point of approach versus
operational activity state;

e Observed behaviors and types of
movements versus operational activity
state;

e Numbers of sightings/individuals
seen versus operational activity state;
and

¢ Distribution around the platform
versus operational activity state.

The report would also include estimates
of the number and nature of exposures
that could result in “takes” of marine
mammals by harassment or in other
ways (based on presence in the buffer
and/or exclusion zones). After the report

is considered final, it would be publicly
available on the NMFS Web site at:
http://www.nmfs.noaa.gov/pr/permits/
incidental . htm#iha.

Reporting Prohibited Take—In the
unanticipated event that the specified
activity clearly causes the take of a
marine mammal in a manner prohibited
by this IHA, such as an injury (Level A
harassment), serious injury, or mortality
(e.g., ship-strike, gear interaction, and/or
entanglement), ExxonMobil would
immediately cease the specified
activities and immediately report the
incident to the Chief of the Permits and
Conservation Division, Office of
Protected Resources, NMFS at 301-427—
8401 and/or by email to Jolie.Harrison@
noaa.gov and Howard.Goldstein@
noaa.gov and the West Coast Regional
Stranding Coordinator (Justin.Greenman
@noaa.gov). The report must include the
following information:

e Time, date, and location (latitude/
longitude) of the incident;

e Type of activity involved;

¢ Description of the circumstances
during and leading up to the incident;

e Status of all sound source use in the
24 hours preceding the incident;

o Water depth;

e Environmental conditions (e.g.,
wind speed and direction, Beaufort sea
state, cloud cover, and visibility);

e Description of all marine mammal
observations in the 24 hours preceding
the incident;

e Species identification or
description of the animal(s) involved;

e Fate of the animal(s); and

e Photographs or video footage of the
animal(s) (if equipment is available).

Activities shall not resume until
NMEFS is able to review the
circumstances of the prohibited take.
NMEF'S shall work with ExxonMobil to
determine what is necessary to
minimize the likelihood of further
prohibited take and ensure MMPA
compliance. ExxonMobil may not
resume their activities until notified by
NMFS via letter or email, or telephone.

Reporting an Injured or Dead Marine
Mammal with an Unknown Cause of
Death—In the event that ExxonMobil
discovers an injured or dead marine
mammal, and the lead PSO determines
that the cause of the injury or death is
unknown and the death is relatively
recent (i.e., in less than a moderate state
of decomposition as described in the
next paragraph), ExxonMobil would
immediately report the incident to the

Chief of the Permits and Conservation
Division, Office of Protected Resources,
NMFS, at 301-427-8401, and/or by
email to Jolie.Harrison@noaa.gov and
Howard.Goldstein@noaa.gov, and the
NMFS West Coast Regional Office (1—
866—767—6114) and/or by email to the
West Coast Regional Stranding
Coordinator (Justin.Greenman@
noaa.gov). The report must include the
same information identified in the
paragraph above. Activities may
continue while NMFS reviews the
circumstances of the incident. NMFS
would work with ExxonMobil to
determine whether modifications to the
activities are appropriate.

Reporting an Injured or Dead Marine
Mammal Not Related to the Activities—
In the event that ExxonMobil discovers
an injured or dead marine mammal, and
the lead PSO determines that the injury
or death is not associated with or related
to the activities authorized in the IHA
(e.g., previously wounded animal,
carcass with moderate or advanced
decomposition, or scavenger damage),
ExxonMobil would report the incident
to the Chief of the Permits and
Conservation Division, Office of
Protected Resources, NMFS, at 301—
427-8401, and/or by email to Jolie.
Harrison@noaa.gov and Howard.
Goldstein@noaa.gov, and the NMFS
West coast Regional Office (1-866—767—
6114) and/or by email to the West Coast
Regional Stranding Coordinator (Justin.
Greenman@noaa.gov), within 24 hours
of discovery. ExxonMobil would
provide photographs or video footage (if
available) or other documentation of the
stranded animal sighting to NMFS and
the Marine Mammal Stranding Network.
Activities may continue while NMFS
reviews the circumstances of the
incident.

Estimated Take by Incidental
Harassment

Except with respect to certain
activities not pertinent here, the MMPA
defines “‘harassment” as: any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild [Level A harassment]; or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering [Level B
harassment].
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TABLE 4—NMFS’s CURRENT UNDERWATER AND IN-AIR ACOUSTIC EXPOSURE CRITERIA

Criterion

Criterion definition

Threshold

Impulsive (Non-Explosive) Sound

Level A harassment (injury)

Level B harassment .............
Level B harassment .............

Permanent threshold shift (PTS) (Any level above that
which is known to cause TTS).

Behavioral disruption (for impulsive noise)
Behavioral disruption (for continuous noise)

180 dB
(cetaceans)

190 dB re 1 pPa-m (rms) (pinnipeds).

160 dB re 1 pPa-m (rms).

120 dB re 1 pPa-m (rms).

re 1 pPa-m (root means square [rms])

In-Air Sound

Level A harassment ............. NA

Level B harassment .............

Behavioral disruption ..........cccccoeeieiiiniinicceee

NA.

90 dB re 20 pPa (harbor seals).
100 dB re 20 pPa (all other pinniped species).
NA (cetaceans).

Level B harassment is anticipated and
proposed to be authorized as a result of
the proposed conductor pipe
installation activities at the Harmony
Platform in the Santa Barbara Channel
offshore of California. Acoustic stimuli
(i.e., increased underwater and in-air
sound) generated during the pile-driving
activities are expected to result in the
behavioral disturbance of some marine
mammals. There is no evidence that the
planned activities could result in injury,
serious injury, or mortality for which
ExxonMobil seeks the [HA. The
required mitigation and monitoring
measures would minimize any potential
risk for injury, serious injury, or
mortality.

The following sections describe
ExxonMobil’s methods to estimate take
by incidental harassment and present
the applicant’s estimates of the numbers
of marine mammals that could be
affected during the proposed conductor
pipe installation activities at the
Harmony Platform in the Santa Barbara
Channel offshore of California. The
estimated takes were calculated using
information on sound source levels,
sound propagation, maximum distances
from the sound source to Level A and
Level B harassment exposure
thresholds, and estimated density of
marine mammals in the action area.
Take estimates were calculated for in-
water (cetaceans and pinnipeds) and in-
air (pinnipeds only). The estimates are
based on the following information:

e Thresholds for marine mammals to
in-water and in-air noise;

e Sound levels at the conductor pipe
from hammer strike;

e Sound propagation (transmission/
spreading loss) through the environment
(i.e., air, water);

¢ Maximum distances from the sound
sources to the corresponding impact
zones (based on Level A and Level B
harassment thresholds) for marine
mammals;

¢ Density estimate for each species of
marine mammals (calculated as stock
abundance divided by 12,592 km?2
[3,671.2 nmi?] area [except where
noted]); and

e Number of takes for each species of
marine mammals within a group
(calculated as density multiplied by
buffer/exclusion zone multiplied by
days of activity).

Sound levels for impulsive (impact)
pile-driving by the hammer and
propagation through water and in-air at
the Harmony Platform were modeled by
JASCO Applied Sciences, Ltd. The
modeling results are presented in
JASCO’s acoustic modeling report as an
addendum to the IHA application titled
‘““Assessment of Airborne and
Underwater Noise from Pile Driving
Activities at the Harmony Platform.”
Methods used to estimate marine
mammal densities and takes for the
proposed action area in the Santa
Barbara Channel are presented in
Sections 6.1.5 and 6.1.6 of the IHA
application for likely exposures to
species of marine mammals.

Densities of marine mammal species
likely to occur in the proposed action
area of the Santa Barbara Channel were
taken directly from scientific literature
or calculated using corresponding
abundances in NMFS Stock Assessment
Reports. Density estimates for the blue,
fin, and humpback whale were taken
directly from Redfern et al. (2013), using
the upper limit reported for the density
contour that includes the Harmony
Platform. Redfern et al. (2013) estimated
densities for these three species using
NMFS sightings collected from
primarily August through November
over a period from 1991 to 2009
throughout the Santa Barbara Channel.
Results for blue, fin, and humpback
whales are presented in Figures 6-3, 6—
4, and 6-5 of the IHA application. These
densities are considered more accurate
than those based on reported stock

abundances because even though they
are for the same monthly period and
geographical location, they include a
correction factor to correct for non-
observational periods. For calculated
densities of likely affected marine
mammal species, stock abundances,
which generally range from the state of
Washington to northern Baja California,
Mexico, were assumed to be
concentrated within the 12,593 km?
(3,671.5 nmi2) proposed action area in
the Santa Barbara Channel. The
proposed action area includes the
Harmony Platform, and extends 18 km
(9.7 nmi) to the north, 60 km (32.4 nmi)
to the west, and 70 km (37.8 nmi) to the
south of Point Conception, California.
The eastern boundary is 35 km (18.9
nmi) east of Anacapa Island. Use of this
area produces a conservative density
estimate because the geographical range
of each marine mammal species
evaluated is much greater than 70 km
(nmi) of the coastline selected to
represent the proposed action area,
including season-specific ranges for
species that migrate (e.g., gray whale).
For marine mammal species potentially
exposed to in-air noise, pinniped
densities were calculated by dividing
the stock abundance for each marine
mammal species by the 1,130 m2
(12,163.2 ft2) impact area of the
Harmony Platform near sea level where
the animals could potentially haul-out
and/or have their heads out of the water.
Tables 6-7 and 6-8 of the IHA
application describe the calculated
densities and estimated take by marine
mammal species as well as associated
data for the in-water and in-air sound
thresholds, respectively. Although there
is some uncertainty about the
representativeness of the data and the
assumptions used in the calculations
below, the approach used here is
believed to be the best available
approach.
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TABLE 5—ESTIMATED DENSITIES AND POSSIBLE NUMBER OF MARINE MAMMAL SPECIES THAT MIGHT BE EXPOSED TO

GREATER THAN OR EQUAL TO 160 DB (PILE-DRIVING ACTIVITIES) DURING EXXONMOBIL'S PROPOSED CONDUCTOR
PIPE INSTALLATION ACTIVITIES IN THE SANTA BARBARA CHANNEL OFFSHORE OF CALIFORNIA

Calculated take

U.S. stock.

Calculated from pile-driving
take from pile- activities in-air
driving activi- (i.e., estimated
ties in-water number of Approximate
Density in | (i.e., estimated individuals Total requested percentage of
Species action area number of exposed to take Abundance 5 population/ Population trend ®
(#/km2) 1 individuals sound levels >90 authorization* stock
exposed to dB re 20 uPa for estimate &
sound levels | harbor seals and
>160 dBre 1 | 90 dB re 20 uPa
uPa)2 for all other
pinnipeds) 3
Mysticetes:

North Pacific right NA 0 0 0 | NA (18 to 21)—East- NA | NA.

whale. ern North Pacific
stock.

Gray whale ............... 0.5067 0.693 0 10 | 19,126 (18,107)— 0.05 | Increasing over past
Eastern North Pa- several decades—
cific stock. Eastern North Pa-

155 (142)—Western cific stock.
North Pacific popu-
lation.

Humpback whale ..... 0.0055 0.007 0 11,918 (1,876)—CA/ 0.05 | Increasing.
OR/WA stock.

Minke whale ............. 0.04 0.055 0 1| 478 (202)—CA/OR/ 0.2 | NA.

WA stock.
Bryde’s whale ........... NA 0 0 O | NA e NA | NA.
Sei whale ................ 0.01 0.014 0 1| 126 (83)—Eastern 0.8 | NA.
North Pacific stock.

Fin whale .........ccccc... 0.004 0.005 0 1| 3,051 (2,598)—CA/ 0.03 | Increasing.
OR/WA stock.

Blue whale ............... 0.008 0.011 0 11,647 (1,551)—East- 0.06 | NA.
ern North Pacific
stock.

Odontocetes:

Sperm whale ............ 0.08 0.109 0 11971 (751)—CA/OR/ 0.1 | NA.
WA stock.

Pygmy sperm whale 0.05 0.068 0 1| 579 (271)—CA/OR/ 0.17 | NA.
WA stock.

Dwarf sperm whale .. NA 0 0 0 | NA—CA/OR/WA stock NA | NA.

Baird’s beaked whale 0.07 0.096 0 1| 847 (466)—CA/OR/ 0.12 | NA.
WA stock.

Cuvier's beaked 0.17 0.233 0 1| 6,950 (4,481)—CA/ 0.01 | Declining off CA/OR/

whale. OR/WA stock. WA.

Mesoplodon beaked 0.08 0.109 0 1| 694 (389)—CA/OR/ 0.14 | Declining off CA/OR/

whale. WA stock. WA.

Killer whale ............... 0.05 0.068 0 1| 240 (162)—Eastern 0.42/0.29/0.28 | NA—Eastern North
North Pacific stock. Pacific Offshore

346 (346)—Eastern stock; NA—Eastern
North Pacific Tran- North Pacific Tran-
sient stock. sient stock; Increas-

354 (354)—West ing—West Coast
Coast Transient Transient stock.
stock.

Short-finned pilot 0.06 0.082 0 1| 760 (465)—CA/OR/ 0.13 | NA.

whale. WA stock.
Bottlenose dolphin ... 0.11 0.151 0 10 | 1,006 (684)—CA/OR/ 0.1 | NA—CA/OR/WA Off-
WA stock. shore stock; NA—
CA Coastal stock.
Striped dolphin ......... 0.87 1.191 0 20 | 10,908 (8,231)—CA/ 0.18 | NA.
OR/WA stock.

Short-beaked com- 32.65 44.691 0 45 | 411,211 (343,990)— 0.01 | Varies with oceano-

mon dolphin. CA/OR/WA stock. graphic conditions.

Long-beaked com- 8.5 11.635 0 120 | 107,016 (76,224)—CA 0.11 | Increasing over last 30

mon dolphin. stock. years.

Pacific white-sided 2.14 2.929 0 30 | 26,930 (21,406)—CA/ 0.11 | NA.

dolphin. OR/WA stock.

Northern right whale 0.66 0.903 0 1| 8,334 (6,019)—CA/ 0.01 | NA.

dolphin. OR/WA stock.

Risso’s dolphin ......... 0.5 0.684 0 10 | 6,272 (4,913)—CA/ 0.16 | NA.
OR/WA stock.

Dall’s porpoise ......... 3.34 4.572 0 50 | 42,000 (32,106)—CA/ 0.12 | NA.
OR/WA stock.

Harbor porpoise ....... 0 0 0 0| NA NA | NA.

Pinnipeds:
California sea lion .... 23.6 32.249 0 33 | 296,750 (153,337)— 0.01 | Increasing.
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TABLE 5—ESTIMATED DENSITIES AND POSSIBLE NUMBER OF MARINE MAMMAL SPECIES THAT MIGHT BE EXPOSED TO
GREATER THAN OR EQUAL TO 160 DB (PILE-DRIVING ACTIVITIES) DURING EXXONMOBIL'S PROPOSED CONDUCTOR
PIPE INSTALLATION ACTIVITIES IN THE SANTA BARBARA CHANNEL OFFSHORE OF CALIFORNIA—Continued

Calculated take
Calculated from pile-driving
take from pile- activities in-air
driving activi- (i.e., estimated
ties in-water number of Approximate
Density in | (i.e., estimated individuals Total requested percentage of
Species action area number of exposed to take Abundance 5 population/ Population trend 5
(#/km2) 1 individuals sound levels 290 authorization* stock
exposed to dB re 20 uPa for estimate ©
sound levels | harbor seals and
>160 dBre 1 | 90 dB re 20 uPa
uPa)2 for all other
pinnipeds) 3
Steller sea lion ......... NA 0 0 0 | 49,685 (42,366)— NA | Declining—Western
Western stock. stock; Increasing—
58,334 (72,223)— Eastern stock; De-
Eastern stock. clining in CA.
Pacific harbor seal ... 24 3.285 0.011 4| 30,196 (26,667)—CA 0.01 | Increased 1981 to
stock. 2004.
Northern elephant 9.85 13.483 0 14 | 124,000 (74,913)—CA 0.01 | Increasing through
seal. breeding stock. 2005.
Northern fur seal ...... 0.79 1.081 0 2 | 12,844 (6,722)—Cali- 0.02 | Increasing.
fornia stock.
Guadalupe fur seal .. NA 0 0 0 | 7,408 (3,028)—Mexico NA | Increasing.
to CA stock.

NA = Not available or not assessed.

1Proposed action area (12,593 km2) in the Santa Barbara Channel off the coast of California.
2 Calculated take is the estimated number of animals in the in-water ensonified buffer zone multiplied by the number of days.
3Calculated take is the estimated number of animals in the in-air ensonified buffer zone multiplied by the number of days.

4 Requested Take Authorization includes calculated takes for animals in the ensonified in-water and in-air buffer zones.

5NMFS Marine Mammal Stock Assessment Reports.

6 Total requested (and calculated) takes expressed as percentages of the species or stock.

Numbers of marine mammals that
might be present and potentially
disturbed are estimated based on the
available data about marine mammal
distribution and densities in the
proposed Santa Barbara Channel action
area. ExxonMobil estimated the number
of different individuals of marine
mammal species that may be exposed to
in-water and in-air sounds with
received levels greater than or equal to
160 dB re 1 pPa (rms) and in-air sounds
with received levels greater than or
equal to 90 dB re 20 uPa (rms) (for
harbor seals)/100 dB re 20 puPa (rms) (for
all other pinniped species) for impact
hammer pile-driving activities on one or
more occasions by considering the total
marine area that would be within the
160 dB in-water radius and 90 dB (for
harbor seals)/100 dB (for all other
pinniped species) in-air radius around
the impact hammer pile-driving on at
least one occasion and the expected
density of marine mammals in the area
(in the absence of the conductor pipe
installation activities). The number of
possible exposures can be estimated by
considering the total marine area that
would be within the in-water 160 dB
radius and in-air 90 dB (for harbor
seals)/100 dB (for all other pinniped
species) radius around the impact
hammer pile-driving activities. The in-
water 160 dB and in-air 90 dB (harbor
seal)/100 dB (for all other pinniped
species) radii are based on acoustic

modeling data for the impact hammer
pile-driving activities that may be used
during the proposed action (see of the
addendum to the IHA application). It is
unlikely that a particular animal would
stay in the area during the entire impact
hammer pile-driving activities.

The number of different individuals
potentially exposed to received levels
greater than or equal to 160 dB re 1 uPa
(rms) for in-water noise and 90 dB re 20
pPa (rms) (for harbor seals)/100 dB re 20
uPa (rms) (for all other pinniped
species) for in-air noise from impact
hammer pile-driving activities was
calculated by multiplying:

(1) The expected species density (in
number/km?2), times

(2) The anticipated area to be
ensonified to that level during
conductor pipe installation (buffer zone
= 1 X [maximum distance]2), times

(3) The number of days of the
conductor pipe installation activities.

Applying the approach described
above, approximately 0.3318 km2 would
be ensonified within the in-water 160
dB isopleth and approximately 0.0053
km2/0.0475 km2 would be ensonified
within the in-air 90 dB (harbor seals)/
100 dB (for all other pinniped species)
isopleths for impact hammer pile-
driving activities (assuming
omnidirectional spreading of sound
from the conductor pipe) during the
proposed conductor pipe installation
activities. The take calculations within

the proposed action area account for
animals in the initial density snapshot
and account for new (i.e., turnover) or
previously exposed animals over an
approximate 4-day period that approach
and enter the area ensonified above or
equal to the 160 dB isopleth for in-water
noise and 90/100 dB isopleth for in-air
noise from the impact hammer pile-
driving activities; however, studies
suggest that many marine mammals
would avoid exposing themselves to
sounds at these level, which suggests
that there would not necessarily be a
large number of new animals entering
the proposed action area once the
conductor pipe installation activities
started. Also, the approach assumes that
no cetaceans or pinnipeds would move
away or toward the Harmony Platform.
The take estimates represent the number
of individuals that are expected (in
absence of a conductor pipe installation
activities) to occur over an approximate
4-day period of time in the waters that
would be exposed to greater than or
equal to 160 dB (rms) in-water and
greater than or equal to 90/100 dB (rms)
in-air for impact hammer pile-driving
activities.

ExxonMobil’s estimates of exposures
to various sound levels assume that the
proposed activities would be carried out
in full. The estimates of the numbers of
marine mammals potentially exposed to
160 dB (rms) for in-water noise and 90
dB re 20 puPa (rms) (for harbor seals)/100
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dB re 20 pPa (rms) (for all other
pinniped species) for in-air noise
received levels are precautionary and
probably overestimate the actual
numbers of marine mammals that could
be involved. These estimates include
standard contingencies for weather,
equipment, or mitigation delays in the
time planned for the proposed activities.

Table 5 shows the estimates of the
number of different individual marine
mammals anticipated to be exposed to
greater than or equal to 160 dB re 1 uPa
(rms) for the conductor pipe installation
activities if no animals moved away
from the Harmony Platform. No takes by
Level A harassment have been
requested. The total requested take
authorization is given in the fifth
column of Table 5.

Encouraging and Coordinating
Research

ExxonMobil would coordinate the
planned marine mammal monitoring
program associated with the proposed
conductor pipe installation activities
with researchers and other parties that
express interest in this activity, area,
and anthropogenic sound effects on
marine mammals. ExxonMobil would
coordinate with applicable U.S.
agencies (e.g., NMFS), and would
comply with their requirements.

ExxonMobil supports research on
marine mammals and sound in the
environment through academic,
industry, and private sector
collaborations. ExxonMobil is a
founding member and largest
contributor to the Sound and Marine
Life Joint Industry Program (JIP) through
the International Oil and Gas Producers
(OGP), and the International Association
of Geophysical Contractors (IAGC).
Through JIP and other venues,
ExxonMobil provides annual funding
and support for fundamental and
applied scientific research to better
understand the effects of anthropogenic
sound on marine life. ExxonMobil also
conducts internal research and
monitoring programs specific to sound
effects from exploration and production
activities. These efforts have helped
produce effective mitigation strategies
and techniques to reduce potential
sound effects on marine mammals from
their operations and those from the oil
and gas industry as a whole. More
information on selected examples of
ExxonMobil’s involvement and
contributions to scientific research on
marine mammals and sound can be
found in section 14 of the IHA
application.

Impact on Availability of Affected
Species or Stock for Taking for
Subsistence Uses

Section 101(a)(5)(D) of the MMPA
also requires NMFS to determine that
the authorization would not have an
unmitigable adverse effect on the
availability of marine mammal species
or stocks for subsistence use. There are
no relevant subsistence uses of marine
mammals implicated by this action.
Therefore, NMFS has determined that
the total taking of affected species or
stocks would not have an unmitigable
adverse impact on the availability of
such species or stocks for taking for
subsistence purposes.

Analysis and Preliminary
Determinations
Negligible Impact

Negligible impact is “an impact
resulting from the specified activity that
cannot be reasonably expected to, and is
not reasonably likely to, adversely affect
the species or stock through effects on
annual rates of recruitment or survival”
(50 CFR 216.103). A negligible impact
finding is based on the lack of likely
adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of Level B harassment takes, alone, is
not enough information on which to
base an impact determination. In
addition to considering estimates of the
number of marine mammals that might
be “taken” through behavioral
harassment, NMFS must consider other
factors such as the likely nature of any
responses (their intensity, duration,
etc.), the context of any responses
(critical reproductive time or location,
migration, etc.), as well as the number
and nature of estimated Level A
harassment takes, the number of
estimated mortalities, and effects on
habitat.

In making a negligible impact
determination, NMFS evaluated factors
such as:

(1) The number of anticipated
injuries, serious injuries, or mortalities;

(2) The number, nature, and intensity,
and duration of Level B harassment (all
relatively limited); and

(3) The context in which the takes
occur (i.e., impacts to areas of
significance, impacts to local
populations, and cumulative impacts
when taking into account successive/
contemporaneous actions when added
to baseline data);

(4) The status of stock or species of
marine mammals (i.e., depleted, not
depleted, decreasing, increasing, stable,
impact relative to the size of the
population);

(5) Impacts on habitat affecting rates
of recruitment/survival; and

(6) The effectiveness of monitoring
and mitigation measures.

As described above and based on the
following factors, the specified activities
associated with the conductor pipe
installation activities are not likely to
cause PTS, or other non-auditory injury,
serious injury, or death. The factors
include:

(1) The likelihood that marine
mammals are expected to move away
from a noise source that is annoying
prior to its becoming potentially
injurious;

(2) The potential for temporary or
permanent hearing impairment is
relatively low and would likely be
avoided through the implementation of
the required monitoring and mitigation
(i.e., shut-down) measures;

(3) The fact that cetaceans and
pinnipeds would have to be closer than
10 m and 3.5 m, respectively, during
impact hammer pile-driving activities to
be exposed to levels of underwater
sound believed to have a minimal
chance of causing a permanent
threshold shift (PTS; i.e., Level A
harassment); and

(4) The likelihood that marine
mammal detection ability by trained
PSOs is high at close proximity to the
platform.

No injuries, serious injuries, or
mortalities are anticipated to occur as a
result of ExxonMobil’s planned
conductor pipe installation activities,
and none are proposed to be authorized
by NMFS. Table 5 of this document
outlines the number of requested Level
B harassment takes that are anticipated
as a result of these activities. NMFS’s
practice has been to apply the 160 dB
re 1 uPa (rms) received level threshold
for underwater impulse sound levels to
determine whether take by Level B
harassment occurs. Southall et al. (2007)
provide a severity scale for ranking
observed behavioral responses of both
free-ranging marine mammals and
laboratory subjects to various types of
anthropogenic sound (see Table 4 in
Southall et al. [2007]). Current NMFS
practice, regarding exposure of marine
mammals to high-level in-air sounds, as
a threshold for potential Level B
harassment, is at or above 90 dB re 20
uPa for habor seals and at or above 100
dB re 20 pPa for all other pinniped
species (Lawson et al., 2002; Southall et
al., 2007). NMFS has not determined
Level A harassment thresholds for
marine mammals for in-air noise.

As mentioned previously, NMFS
estimates that 30 species of marine
mammals under its jurisdiction could be
potentially affected by Level B
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harassment over the course of the IHA.
The population estimates for the marine
mammal species that may be taken by
Level B harassment were provided in
Table 3 and 5 of this document. Due to
the nature, degree, and context of Level
B (behavioral) harassment anticipated
and described (see ‘“Potential Effects on
Marine Mammals” section above) in this
notice, the proposed activity is not
expected to impact rates of annual
recruitment or survival for any affected
species or stock, particularly given
NMFS’s and the applicant’s proposal to
implement mitigation, monitoring, and
reporting measures to minimize impacts
to marine mammals. Additionally, the
proposed conductor pipe installation
activities would not adversely impact
marine mammal habitat.

For the marine mammal species that
may occur within the proposed action
area, there are no known designated or
important feeding and/or reproductive
areas. Many animals perform vital
functions, such as feeding, resting,
traveling, and socializing, on a diel
cycle (i.e., 24 hr cycle). Behavioral
reactions to noise exposure (such as
disruption of critical life functions,
displacement, or avoidance of important
habitat) are more likely to be significant
if they last more than one diel cycle or
recur on subsequent days (Southall et
al., 2007). Potential impacts are not
likely to be significant from the
proposed pile-driving activities as the
use of the impact hammer would occur
over 30 intermittent intervals of 2.5 to
3.3 hours each for a combined total of
about 4 days spread out over a 91-day
period. Additionally, the conductor
pipe installation activities would be
increasing sound levels in the marine
environment in a relatively small area
surrounding the Harmony Platform
(compared to the range of the animals),
and some animals may only be exposed
to and harassed by sound for less than
a day.

Of the 36 marine mammal species
under NMFS jurisdiction that may or
are known to likely to occur in the
proposed action area, seven are listed as
threatened or endangered under the
ESA: North Pacific right, humpback, sei,
fin, blue, and sperm whale and
Guadalupe fur seal. These species are
also considered depleted under the
MMPA. Of these ESA-listed species,
incidental take has been requested to be
authorized for humpback, sei, fin, blue,
and sperm whales. There is generally
insufficient data to determine
population trends for the other depleted
species in the action area. To protect
these animals (and other marine
mammals in the action area),
ExxonMobil must cease impact hammer

pile-driving activities if any marine
mammal enters designated exclusion
zones. No injury, serious injury, or
mortality is expected to occur and due
to the nature, degree, and context of the
Level B harassment anticipated, and the
activities are not expected to impact
rates of recruitment or survival.

NMFS has preliminarily determined,
provided that the aforementioned
mitigation and monitoring measures are
implemented, the impact of conducting
pile-driving activities in the Santa
Barbara Channel off the coast of
California, may result, at worst, in a
modification in behavior and/or low-
level physiological effects (Level B
harassment) of certain species of marine
mammals.

Changes in diving/surfacing patterns,
habitat abandonment due to loss of
desirable acoustic environment, and
cessation of feeding or social interaction
are some of the significant behavioral
modifications that could potentially
occur as a result of the proposed
conductor pipe installation activities.
While behavioral modifications,
including temporarily vacating the area
during the impact hammer pile-driving
activities, may be made by these marine
mammal species to avoid the resultant
acoustic disturbance, the availability of
alternate areas within these areas for
species and the short and sporadic
duration of the conductor pipe
installation activities, have led NMFS to
preliminary determine that the taking by
Level B harassment from the specified
activity would have a negligible impact
on the affected species in the specified
geographic region. NMFS believes that
the length of the conductor pipe
installation activities (duration of
approximately 4 days total), the
requirement to implement mitigation
measures (e.g., shut-down of impact
hammer pile-driving activities), and the
inclusion of the monitoring and
reporting measures, would reduce the
amount and severity of the potential
impacts from the activity to the degree
that it would have a negligible impact
on the species or stocks in the proposed
action area. Based on the analysis
contained herein of the likely effects of
the specified activity on marine
mammals and their habitat, and taking
into consideration the implementation
of the proposed monitoring and