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Presidential Documents

Title 3—

The President

[FR Doc. 2014-11261
Filed 5-13-14; 8:45 am]
Billing code 3295-F4

Notice of May 12, 2014

Continuation of the National Emergency With Respect to
Yemen

On May 16, 2012, by Executive Order 13611, I declared a national emergency
pursuant to the International Emergency Economic Powers Act (50 U.S.C.
1701-1706) to deal with the unusual and extraordinary threat to the national
security and foreign policy of the United States constituted by the actions
and policies of certain members of the Government of Yemen and others
that threatened Yemen’s peace, security, and stability, including by obstruct-
ing the implementation of the agreement of November 23, 2011, between
the Government of Yemen and those in opposition to it, which provided
for a peaceful transition of power that meets the legitimate demands and
aspirations of the Yemeni people for change, and by obstructing the political
process in Yemen.

The actions and policies of certain members of the Government of Yemen
and others in threatening Yemen’s peace, security, and stability continue
to pose an unusual and extraordinary threat to the national security and
foreign policy of the United States. For this reason, the national emergency
declared on May 16, 2012, to deal with that threat must continue in effect
beyond May 16, 2014. Therefore, in accordance with section 202(d) of the
National Emergencies Act (50 U.S.C. 1622(d)), I am continuing for 1 year
the national emergency declared in Executive Order 13611.

This notice shall be published in the Federal Register and transmitted to
the Congress.

THE WHITE HOUSE,
May 12, 2014.
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REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 28
[AMS—-CN-13-0085]
RIN 0581-AD35

User Fees for 2014 Crop Cotton
Classification Services to Growers

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) will maintain user fees
for 2014 crop cotton classification
services at $2.20 per bale—the same
level as in 2013. Revenues resulting
from this cotton classing fee and
existing reserves are sufficient to cover
the costs of providing classification
services for the 2014 crop, including
costs for administration and
supervision.

DATES: Effective Date: July 1, 2014.

FOR FURTHER INFORMATION CONTACT:
Darryl Earnest, Deputy Administrator,
Cotton & Tobacco Program, AMS,
USDA, 3275 Appling Road, Room 11,
Memphis, TN 38133. Telephone (901)
384-3060, facsimile (901) 384—-3021, or
email darryl.earnest@ams.usda.gov.
SUPPLEMENTARY INFORMATION:

Executive Order 12866 and Executive
Order 13563

Executive Orders 12866 and 13563
direct agencies to access all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health, and safety
effects, distributive impacts and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, reducing costs,

harmonizing rules, and promoting
flexibility. This action has been
designated as a “non-significant
regulatory action” under § 3(f) of
Executive Order 12866 and therefore
has not been reviewed by the Office of
Management and Budget (OMB).

Executive Order 13175

This action has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation would not have
substantial and direct effects on Tribal
governments and would not have
significant Tribal implications.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. There are no
administrative procedures that must be
exhausted prior to any judicial
challenge to the provisions of this rule.

Regulatory Flexibility Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), AMS has considered
the economic impact of this action on
small entities and has determined that
its implementation will not have a
significant economic impact on a
substantial number of small businesses.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened. There are
an estimated 20,000 cotton growers in
the U.S. who voluntarily use the AMS
cotton classing services annually, and
the majority of these cotton growers are
small business entities under the criteria
established by the Small Business
Administration (13 CFR 121.201). Small
business entities that are growers in the
U.S. cotton industry are defined as
having annual receipts less than $750
thousand. Maintaining the user fee at
the 2013 crop level as stated will not
significantly affect small businesses as
defined in the RFA because:

(1) The fee represents a very small
portion of the cost per-unit currently
borne by those entities utilizing the
services. (According to USDA’s
Economic Research Service, the U.S.
average total cost of production in 2012
was $808 per acre. The user fee for

classification services of $2.20 per bale
represents less the one third percent of
this average U.S. per-bale cost of
production.);

(2) The fee for services will not affect
competition in the marketplace;

(3) The use of classification services is
voluntary. For the 2013 crop,
approximately 12,540,000 bales were
produced; and, almost all of these bales
were voluntarily submitted by growers
for the classification service; and

(4) Based on the average price paid to
growers for cotton from the 2013 crop of
76.26 cents per pound, 500 pound bales
of cotton are worth an average of
$381.30 each. The user fee for
classification services, $2.20 per bale, is
approximately one half percent of the
value of an average bale of cotton.

Paperwork Reduction Act

In compliance with OMB regulations
(5 CFR part 1320), which implement the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501), the information collection
requirements contained in the
provisions to be amended by this rule
have been previously approved by OMB
and were assigned OMB control number
0581-0008, Cotton Classing, Testing,
And Standards.

Fees for Classification Under the Cotton
Statistics and Estimates Act of 1927

This final rule establishes a 2014 user
fee of $2.20 per bale charged to
producers for cotton classification—the
same level as the 2013 user fee. The
2014 user fee was set in accordance to
requirements in the Cotton Statistics
and Estimates Act as amended by the
provisions in the 2008 Farm Bill [Food,
Conservation, and Energy Act of 2008
(Sec. 14201 3a)]. Amendments based on
Section 14201 of the 2008 Farm Bill
provides that: (1) The Secretary shall
make available cotton classification
services to producers of cotton, and
provide for the collection of
classification fees from participating
producers or agents that voluntarily
agree to collect and remit the fees on
behalf of the producers; (2)
classification fees collected and the
proceeds from the sales of samples
submitted for classification shall, to the
extent practicable, be used to pay the
cost of the services provided, including
administrative and supervisory costs; (3)
the Secretary shall announce a uniform
classification fee and any applicable
surcharge for classification services not
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later than June 1 of the year in which
the fee applies; and (4) in establishing
the amount of fees under this section,
the Secretary shall consult with
representatives of the United States
cotton industry. At pages 313—314, the
Joint Explanatory Statement of the
committee of conference for section
14201 stated the expectation that the
cotton classification fee would be
established in the same manner as was
applied during the 1992 through 2007
fiscal years. Specifically, it states that
the classification fee should continue to
be a basic, uniform fee per bale as
determined necessary to maintain cost-
effective cotton classification service.
Further, in consulting with the cotton
industry, the Secretary should
demonstrate the level of fees necessary
to maintain effective cotton
classification services and provide the
Department of Agriculture with an
adequate operating reserve, while also
working to limit adjustments in the
year-to-year fee.

Under the provisions the Cotton
Statistics and Estimates Act as amended
by the section 14201 of the 2008 Farm
Bill, a user fee (dollar amount per bale
classed) is established for the 2014
cotton crop that, when combined with
other sources of revenue, will result in
projected revenues sufficient to
reasonably cover budgeted costs—
adjusted for inflation—and allow for
adequate operating reserves to be
maintained. Costs considered in this
method include salaries, costs of
equipment and supplies, and other
overhead costs, such as facility costs
and costs for administration and
supervision. In addition to covering
expected costs, the user fee is set such
that projected revenues will generate an
operating reserve adequate to effectively
manage uncertainties related to crop
size and cash-flow timing. Furthermore,
the operating reserve is expected to
meet minimum reserve requirements set
by the Agricultural Marketing Service,
which require maintenance of a reserve
fund amount equal to at least four
months of projected operating costs.

The user fee charged cotton producers
for cotton classification in 2014 is $2.20
per bale, which is the same fee charged
for the 2013 crop. This fee is based on
the preseason projection that 13,400,000
bales will be classed by the United
States Department of Agriculture during
the 2014 crop year.

Accordingly, § 28.909, paragraph (b)
reflects the continuation of the cotton
classification fee at $2.20 per bale.

As provided for in the 1987 Act, a 5
cent per bale discount continues to be
applied to voluntary centralized billing

and collecting agents as specified in
§28.909(c).

Growers or their designated agents
receiving classification data continue to
incur no additional fees if classification
data is requested only once. The fee for
each additional retrieval of
classification data in § 28.910 remains at
5 cents per bale. The fee in § 28.910 (b)
for an owner receiving classification
data from the National Database remains
at 5 cents per bale, and the minimum
charge of $5.00 for services provided per
monthly billing period remains the
same. The provisions of § 28.910 (c)
concerning the fee for new classification
memoranda issued from the National
Database for the business convenience
of an owner without reclassification of
the cotton remains the same at 15 cents
per bale or a minimum of $5.00 per
sheet.

The fee for review classification in
§28.911 is maintained at $2.20 per bale.

The fee for returning samples after
classification in § 28.911 remains at 50
cents per sample.

Summary of Comments

A proposed rule was published in the
Federal Register on April 1, 2014, with
a comment period of April 1, 2014
through April 16, 2014 (79 FR 18211).
AMS received two comments. One
comment was from a national trade
organization that represents
approximately 80 percent of the US
cotton industry, including cotton
producers, ginners, warehousemen,
merchants, cooperatives, cottonseed
processors, and textile manufacturers
from Virginia to California. The other
comment was from a national trade
organization comprised of eight state
and regional membership organizations
that represent approximately 680
individual cotton ginning operations in
17 cotton-producing states. Comments
from both national trade organizations
expressed support for the decision to
maintain the fee at the level established
for the 2013 crop. Comments may be
viewed at www.regulations.gov.

List of Subjects in 7 CFR Part 28

Administrative practice and
procedure, Cotton, Reporting and record
keeping requirements, Warehouses.

For the reasons set forth in the
preamble, 7 CFR part 28 is amended as
follows:

PART 28—[Amended]

m 1. The authority citation for 7 CFR
part 28, Subpart D, continues to read as
follows:

Authority: 7 U.S.C. 471-476.

m 2.In § 28.909, paragraph (b) is revised
to read as follows:

§28.909 Costs.
(b) The cost of High Volume
Instrument (HVI) cotton classification

service to producers is $2.20 per bale.
* * * * *

m 3.In §28.911, the last sentence of
paragraph (a) is revised to read as
follows:

§28.911 Review classification.
(a) * * * The fee for review

classification is $2.20 per bale.
* * * * *

Dated: May 7, 2014.
Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2014-10962 Filed 5-13—14; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0869; Directorate
Identifier 2013—-NM-063-AD; Amendment
39-17845; AD 2014-09-10]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 767
airplanes. This AD was prompted by
reports of bearing damage at certain
trailing edge (TE) flap support rib
assemblies. This AD requires inspecting
certain TE flap support rib assemblies to
determine if the bearings have a roller
retention feature, and performing
corrective actions if necessary; and
inspecting for bearing damage of each
pair of removed bearings, and
performing related investigative and
corrective actions if necessary. We are
issuing this AD to detect and correct
damage to the TE flap support bearings,
which could ultimately result in loss of
controllability of the airplane.

DATES: This AD is effective June 18,
2014.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of June 18, 2014.
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ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206—766-5680; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2013—
0869; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Berhane Alazar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425-917-6577;
fax: 425-917—6590; email:
Berhane.Alazar@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
Model 767 airplanes. The NPRM
published in the Federal Register on
November 7, 2013 (78 FR 66859). The
NPRM was prompted by reports of
bearing damage at certain TE flap
support rib assemblies. The NPRM
proposed to require inspecting certain
TE flap support rib assemblies to
determine if the bearings have a roller
retention feature, and performing
corrective actions if necessary; and
inspecting for bearing damage of each
pair of removed bearings, and
performing related investigative and
corrective actions if necessary. We are
issuing this AD to detect and correct
damage to the TE flap support bearings,
which can result in damage to the TE
rotary actuators and consequent dual

flap drive system disconnect in both TE
flap rotary actuators, and a possible flap
aerodynamic blowback with loss of
controllability of the airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal (78 FR 66859,
November 7, 2013) and the FAA’s
response to each comment.

Support for the NPRM (78 FR 66859,
November 7, 2013)

Boeing stated that it concurs with the
contents of the NPRM (78 FR 66859,
November 7, 2013).

Statement Regarding the NPRM (78 FR
66859, November 7, 2013)

United Airlines stated that it has
reviewed the NPRM (78 FR 66859,
November 7, 2013), and has no
comment to submit.

Statement Regarding the Installation of
Winglets

Aviation Partners Boeing (APB) stated
that the installation of winglets per APB
Supplemental Type Certificate (STC)
ST01920SE (http://rgl.faa.gov/
Regulatory and Guidance Library/
rgstc.nsf/0/
59027f43b9a7486e86257b1d006591¢ee/
S$FILE/ST01920SE.pdf) does not affect
the accomplishment of the
manufacturer’s service instructions.

We agree with APB’s statement that
the installation of winglets as specified
in APB STC ST01219SE (http://
rgl.faa.gov/Regulatory and_Guidance
Library/rgstc.nsf/0/
59027f43b9a7486e86257b1d006591¢ee/
$FILE/ST01920SE.pdf) does not affect
accomplishment of the requirements of
this AD. Therefore, for airplanes on
which APB STC ST01920SE is installed,
a “‘change in product” alternative
method of compliance (AMOC)
approval request is not necessary to
comply with the requirements of section
39.17 of the Federal Aviation
Regulations (14 CFR 39.17). We have
redesignated paragraph (c) as paragraph
(c)(1) of this final rule, and added
paragraph (c)(2) to this final rule to state
that installation of STC ST01219SE does
not affect the ability to accomplish the
actions required by this final rule.

Request for Clarification of Trailing
Edge Flap Support Re-Identification

ANA requested that we clarify
whether the re-identification of the
trailing edge flap support, as described
in Part 3 of the Accomplishment
Instructions of Boeing Alert Service
Bulletin 767-27A0227, dated February

12, 2013, for Groups 1 and 3,
Configuration 1, airplanes, would be
required by the NPRM (78 FR 66859,
November 7, 2013).

We agree to clarify. This final rule
does require part re-identification for
Groups 1 and 3, Configuration 1
airplanes, as identified in Part 3 of the
Accomplishment Instructions of Boeing
Alert Service Bulletin 767-27A0227,
dated February 12, 2013. This part re-
identification is for parts configuration
control purposes. We have not changed
this final rule in this regard.

Request for Credit for Previous Actions

All Nippon Airways (ANA) requested
that we provide credit for the actions
specified in paragraphs (g) and (h) of the
NPRM (78 FR 66859, November 7,
2013), if, before the effective date of the
AD, airplane records were used to verify
and determine that the bearings have a
roller retention feature installed using
Boeing Alert Service Bulletin 767—
27A0222, dated June 24, 2010.

We partially agree with the
commenter’s request. Verifying through
airplane records and determining that
the bearings have a roller retention
feature meets the intent of this final
rule. Therefore, we have revised
paragraph (g) of this final rule to allow
for a review of airplane maintenance
records in lieu of the roller retention
feature inspection if it can be
conclusively determined from that
review that each affected bearing has a
roller retention feature.

However, paragraph (j) of this final
rule already provides credit for the
actions specified in paragraphs (g) and
(h) of this final rule, if those actions
were performed before the effective date
of this final rule using Boeing Alert
Service Bulletin 767-27A0222, dated
June 24, 2010. Therefore, no further
change to this final rule is necessary in
this regard.

Additional Change Made to This Final
Rule

We have revised the heading for
paragraph (j) of this final rule.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described and minor
editorial changes. We have determined
that these minor changes:

¢ Are consistent with the intent that
was proposed in the NPRM (78 FR
66859, November 7, 2013) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already


http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/59027f43b9a7486e86257b1d006591ee/$FILE/ST01920SE.pdf
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http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/59027f43b9a7486e86257b1d006591ee/$FILE/ST01920SE.pdf
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/59027f43b9a7486e86257b1d006591ee/$FILE/ST01920SE.pdf
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http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/59027f43b9a7486e86257b1d006591ee/$FILE/ST01920SE.pdf
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/59027f43b9a7486e86257b1d006591ee/$FILE/ST01920SE.pdf
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http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/59027f43b9a7486e86257b1d006591ee/$FILE/ST01920SE.pdf
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proposed in the NPRM (78 FR 66859,
November 7, 2013).

We also determined that these
changes will not increase the economic

burden on any operator or increase the
scope of this AD.

ESTIMATED COSTS

Costs of Compliance

We estimate that this AD affects 45
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

. Cost on U.S.
Action Labor cost Parts cost Cost per product operators
INSPECtion .....cccocveceevieereeeeee Up to 40 work-hours x $85 per $0 Up t0 $3,400 ...ooveieieeeeceeee Up to $153,000.

hour = Up to $3,400.

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these replacements:

Action

Labor cost

Parts cost Cost per product

Bearing replacement and functional test

Up to 24 work-hours x $85 per hour =
Up to $2,040.

Up to $5,936

Up to $7,976.

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-09-10 The Boeing Company:
Amendment 39-17845; Docket No.
FAA-2013-0869; Directorate Identifier
2013-NM-063—-AD.

(a) Effective Date
This AD is effective June 18, 2014.

(b) Affected ADs

None.

(c) Applicability

(1) This AD applies to The Boeing
Company Model 767-200, —300, —300F, and
—400ER series airplanes, certificated in any
category, as identified in Boeing Alert
Service Bulletin 767-27A0227, dated
February 12, 2013.

(2) Installation of Aviation Partners Boeing
(APB) Supplemental Type Certificate (STC)
ST01920SE (http://rgl.faa.gov/Regulatory_
and_Guidance Library/rgstc.nsf/0/
59027f43b9a7486e86257b1d006591ee/$FILE/
ST01920SE.pdf) does not affect the ability to
accomplish the actions required by this AD.
Therefore, for airplanes on which APB STC
ST019208SE is installed, a “‘change in
product” alternative method of compliance
(AMOC) approval request is not necessary to
comply with the requirements of 14 CFR
39.17.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Unsafe Condition

This AD was prompted by reports of
bearing damage at certain trailing edge (TE)
flap support rib assemblies. We are issuing
this AD to detect and correct damage to the
TE flap support bearings, which could result
in damage to the TE rotary actuators and
consequent dual flap drive system disconnect
in both TE flap rotary actuators, and a
possible flap aerodynamic blowback with
loss of controllability of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.


http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/59027f43b9a7486e86257b1d006591ee/$FILE/ST01920SE.pdf
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(g) Inspection of Bearings To Determine
Roller Retention Feature, and Corrective
Actions

Except as provided by paragraph (i) of this
AD, at the applicable time specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 767-27A0227, dated
February 12, 2013: Do a general visual
inspection of both bearings at the TE flap
support rib assembly in flap positions 1, 2,

7, and 8 to determine if the bearings have a
roller retention feature; and do all applicable
corrective actions; in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 767-27A0227, dated
February 12, 2013. Do all applicable
corrective actions before further flight. A
review of airplane maintenance records is
acceptable in lieu of this inspection if the
roller retention feature of each affected
bearing can be conclusively determined from
that review.

(h) Inspection of Bearings for Damage,
Related Investigative Actions, and
Corrective Actions

For each pair of bearings removed as
required by paragraph (g) of this AD: At the
applicable time specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 767-27A0227, dated February 12,
2013, do a general visual inspection for
damage of the bearings, and do all applicable
related investigative and corrective actions,
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
767-27A0227, dated February 12, 2013. Do
all applicable related investigative and
corrective actions before further flight.

(i) Exception to Compliance Time

Where paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 767-27A0227,
dated February 12, 2013, specifies a
compliance time “after the original issue date
of this service bulletin,” this AD requires
compliance within the specified compliance
time “after the effective date of this AD.”

(j) Credit for Previous Actions

This paragraph provides credit for the
actions specified in paragraphs (g) and (h) of
this AD, if those actions were performed
before the effective date of this AD using
Boeing Alert Service Bulletin 767-27A0222,
dated June 24, 2010, which is not
incorporated by reference in this AD.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (1)(1) of this AD. Information may
be emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager

of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(1) Related Information

(1) For more information about this AD,
contact Berhane Alazar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office (ACO), 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: 425-917-6577; fax: 425-917-6590;
email: Berhane.Alazar@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference may
be viewed at the addresses specified in
paragraphs (m)(3) and (m)(4) of this AD.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin 767—
27A0227, dated February 12, 2013.

(ii) Reserved.

(3) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data &
Services Management, P.O. Box 3707, MC
2H-65, Seattle, WA 98124-2207; telephone
206-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on April 24,
2014.
Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014—09953 Filed 5—-13—14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0602; Directorate
Identifier 2012-CE-010-AD; Amendment
39-17848; AD 2014-10-01]

RIN 2120-AA64

Airworthiness Directives; Vulcanair
S.p.A. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
airworthiness directive (AD) 2008—24—
11 for Vulcanair S.p.A. Model P68
airplanes. This AD results from
mandatory continuing airworthiness
information (MCAI) originated by an
aviation authority of another country to
identify and correct an unsafe condition
on an aviation product. The MCAI
describes the unsafe condition as
cracking and/or corrosion of the wing
spar. We are issuing this AD to require
actions to address the unsafe condition
on these products.

DATES: This AD is effective June 18,
2014.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of June 18, 2014.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of January 2, 2009 (73 FR
72314, November 28, 2008).

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov by searching for
and locating it in Docket No. FAA—
2013-0602; or in person at Document
Management Facility, U.S. Department
of Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

For service information identified in
this proposed AD, contact Vulcanair
Airworthiness Office, Via G Pascoli, 7,
80026 Casoria, Italy; phone: +39 081 59
18 135; fax: +39 081 59 18 172; email:
airworthiness@vulcanair.com; Internet:
http://www.vulcanair.com/page-
view.php?pagename=Service Bulletins.
You may review copies of the
referenced service information at the
FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106.
For information on the availability of
this material at the FAA, call (816) 329—
4148.


http://www.archives.gov/federal-register/cfr/ibr-locations.html
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Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2013—
0602; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4144; fax: (816)
329-4090; email: mike.kiesov@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to add an AD that would apply
to Vulcanair S.p.A. Model P68
airplanes. That NPRM was published in
the Federal Register on July 9, 2013 (78
FR 41005), and proposed to supersede
AD 2008-24-11, Amendment 39-15751
(73 FR 72314, November 28, 2008).

Since we issued AD 2008—24-11,
Amendment 39-15751 (73 FR 72314,
November 28, 2008), Vulcanair S.p.A.
developed modification kits to repair
certain lower spar caps. They also
developed a maintenance manual
supplement with special inspections of
the wing and stabilator structures and
new limitations for the wing structure.

The FAA also realized that the
Models AP68TP300 “SPARTACUS” and
AP68TP 600 “VIATOR” were
inadvertently included in AD 2008-24—
11.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No.: 2010-
0051, dated March 25, 2010 (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

Safe Life Limits of the wing structure of
P.68 Series aeroplanes have now been
extended up to a maximum of 23 900 Flight
Hours (FH), depending on the condition of
the spar lower cap angles and on the
embodiment of some modification kits.
Furthermore, special inspections of the wing
and stabilator structures, different from those
previously required by EASA AD 2007-0027,

have also been introduced. This change has
been developed by Vulcanair under change
No. MOD. P68/144 approved by EASA with
approval No. 10028661on 02 February 2010.

Consequently this AD, which supersedes
EASA AD 2007-0027, allows the
implementation of the extended Safe Life
Limits, in accordance with the instructions of
Vulcanair SB 162, and requires the
accomplishment of special inspections for
the wing and stabilator structures, in
accordance with the Aircraft Maintenance
Manual (AMM) Supplement part number
(P/N) NOR 10.771-52.

The MCAI can be found in the AD
docket on the Internet at: http://
www.regulations.gov/
#!documentDetail;D=FAA-2013-0602-
0002. EASA AD No.: 2010-0051, dated
March 25, 2010; Vulcanair S.p.A.
Maintenance Manual Supplement
NOR10.771-52, dated March 1, 2010;
Vulcanair S.p.A. Service Bulletin No.
162, dated March 1, 2010; Vulcanair
S.p.A. Service Instruction No. 88, dated
March 1, 2010; and Vulcanair S.p.A.
Service Instruction No. 89, dated March
1, 2010, base the extended safe life
limits on repetitive inspections and
other required preventive and corrective
actions that under certain conditions
allow flight with known cracks in
critical structure. The FAA’s Small
Airplane Directorate does not allow
further flight with known cracks in
critical structure without additional
substantiating data. Advisory Circular
(AC) 23-13A, Chapter 6, dated
September 29, 2005, describes what
additional data is required to allow
flight with known cracks (found on the
Internet at http://rgl.faa.gov/Regulatory
and_Guidance_Library/
rgAdvisoryCircular.nsf).

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comment received.
James Staley supports the NPRM (78 FR
41005, July 9, 2013).

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
41005, July 9, 2013) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 41005,
July 9, 2013).

Costs of Compliance

We estimate that this AD will affect
67 products of U.S. registry. We also
estimate that it will take about 60 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.

Based on these figures, we estimate
the cost of the AD on U.S. operators to
be $341,700, or $5,100 per product.

We estimate that the wing
replacement will take about 300 work-
hours and require parts costing
$443,406, for a cost of $468,906 per
product. Wing replacement is only
required when the wing structure
exceeds the safe life established in this
AD.

In addition, we estimate that any
necessary follow-on actions for kit
installation would take about 120 work-
hours and require parts costing $2,595,
for a cost of $12,795 per product. We
have no way of determining the number
of products that may need these actions,
but it would affect no more than 10
airplanes. Therefore the highest fleet
cost for these actions would be
$127,950.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Introduction and Purpose of This
Analysis

The Regulatory Flexibility Act of 1980
(Pub. L. 96—-354) (RFA) establishes “‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and


http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgAdvisoryCircular.nsf
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgAdvisoryCircular.nsf
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgAdvisoryCircular.nsf
http://www.regulations.gov/#!documentDetail;D=FAA-2013-0602-0002
http://www.regulations.gov/#!documentDetail;D=FAA-2013-0602-0002
http://www.regulations.gov/#!documentDetail;D=FAA-2013-0602-0002
http://www.regulations.gov/#!documentDetail;D=FAA-2013-0602-0002
http://www.regulations.gov
http://www.regulations.gov
mailto:mike.kiesov@faa.gov

Federal Register/Vol. 79, No. 93/Wednesday, May 14, 2014 /Rules and Regulations

27485

consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

Final Regulatory Flexibility Analysis
(FRFA)

Section 604 of the Act requires
agencies to prepare a final regulatory
flexibility analysis (FRFA) describing
the impact of final rules on small
entities.

Section 604(a) of the Act specifies the
content of an FRFA.

Each FRFA must contain:

1. A statement of the need for, and
objectives of, the rule;

2. A statement of the significant issues
raised by the public comments in
response to the initial regulatory
flexibility analysis, a statement of the
assessment of the agency of such issues,
and a statement of any changes made in
the proposed rule as a result of such
comments;

3. The response of the agency to any
comments filed by the Chief Counsel for
Advocacy of the Small Business
Administration in response to the
proposed rule, and a detailed statement
of any change made to the proposed rule
in the final rule as a result of the
comments;

4. A description of and an estimate of
the number of small entities to which
the rule will apply or an explanation of
why no such estimate is available;

5. A description of the projected
reporting, recordkeeping and other
compliance requirements of the rule,
including an estimate of the classes of
small entities which will be subject to

the requirement and the type of
professional skills necessary for
preparation of the report or record; and

6. A description of the steps the
agency has taken to minimize the
significant economic impact on small
entities consistent with the stated
objectives of applicable statutes,
including a statement of the factual,
policy, and legal reasons for selecting
the alternative adopted in the final rule
and why each one of the other
significant alternatives to the rule
considered by the agency which affect
the impact on small entities was
rejected.

1. Need for and Objective of This Final
Rule

This AD results from MCAI originated
by EASA and will supersede AD 2008—
24—-11, Amendment 39-15751 (73 FR
72314, November 28, 2008). AD 2008—
24-11 established safe limits for the
wing structure of Vulcanair P.68 series
airplanes and requires repetitive
inspection and repair of the wing and
stabilator structures when the airplanes
reach safe limits. Operation beyond
existing conservative safe limits (with
inspections and repair) is allowed
pending establishment of final safe
limits and a terminating action.

This AD significantly increases wing
structure life limits (in a few cases
requiring kit modification of the wing
structure) but establishes a terminating
action requiring replacement of the
wing structure and wing fuselage
attachments and bolts when new
established safe limits are reached. Prior
to the wing structure safe life limit being
reached, this AD also requires special
inspections of the wing structure with
time limits, since new, of 6,000, 12,000,
and 18,000 flight hours. After the first
special inspection subsequent
inspections must be every 6000 flight
hours thereafter.

2. Response to Public Comments

There were no public comments on
the initial regulatory flexibility analysis
(IRFA).

3. Response to Comments by the Chief
Counsel for Advocacy of the Small
Business Administration

There were no comments made by the
Chief Counsel for Advocacy.

4. A Description of and an Estimate of
the Number of Small Entities to Which
the Final Rule Will Apply

This AD will affect 67 U.S.-registered
airplanes, of which 40 are owned by
corporations, 8 by individuals, 2 by the
Federal Government, and 17 by state
governments.

Of the 48 airplanes owned by private
entities, one trustee owns 3 airplanes,
one trustee owns 2 airplanes, and two
companies each own two airplanes. The
remaining 39 airplanes are owned by 39
corporations and individuals. The FAA
believes that all, or nearly all, of these
private sector owners are privately held
small firms, for which we cannot obtain
financial records. We conclude that the
AD will affect a substantial number of
small entities.

5. Reporting, Record Keeping, and Other
Compliance Requirements of the Final
Rule

Small entities will incur no new
reporting and record-keeping
requirements as a result of this AD.

The additional requirements of this
AD compared to AD 2008-24-11,
Amendment 39-15751 (73 FR 72314,
November 28, 2008) are the special wing
structure inspections at 6,000, 12,000,
and 18,000 flight hours; the terminating
action to replace the wing structure
when the wing structure safe limit is
reached; and, for airplanes with serial
numbers 1 through 256 for which a spar
crack was found under previous
Vulcanair SB65, replacement of the four
main spar lower cap angles using
Vulcanair Kit SB162. The costs of the
required actions provided in this AD are
as follows:

i Cost of
Requirement Work-hours Labor cost materials Total cost
Special INSPECHONS ...c..iiiiiiiiiii e 60 $5,100 | weoerereiriirieieiin | eerereere e
Wing structure replacement 300 25,500 443,406 468,906
Replacement of lower spar cap angles with kit SB162 (S/N 1-256) .............. 120 10,200 2,595 12,795

Labor cost per hour is $85. The cost of crack repair is not provided in this AD.

The requirement to replace the wing
structure, at considerable cost, occurs
when the airplanes are old and have low
value, often less than the cost of wing
structure replacement. Therefore, in

many cases airplane retirement is the
least cost alternative, in which case the
effective cost of the requirement is the
loss in airplane value net of salvage
value. The requirement to replace the

lower spar cap angles applies to at most
ten U.S.-registered airplanes and only if
a front spar crack was previously found
under SB No. 65. The expected present

value cost of this requirement is
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minimal. The requirement for special
inspections at 6,000, 12,000, and 18,000
flight hours applies to all AD-affected
airplanes.

Economic Impact on Small Entities

Since we have no financial
information of the privately held firms
that constitute most of the operators of
the affected airplanes, we assess the
economic impact of this AD using
airplane values. As the Vulcanair P.68
airplanes are not listed in the Aircraft
Bluebook Price Digest, we undertook an
internet search and found that the resale
value of older P.68 airplanes,
manufactured between 1975 and 1984
ranged from about $80,000 to $300,000.
Many of these airplanes will be subject
to the special inspection at 6,000 flight
hours or even the special inspection at
12,000 flight hours. Using a significant
economic impact criterion of 2 percent
of airplane value, for operators of many
of these airplanes there is a significant
economic impact based on just one
$5,100 inspection. Taking into account
the present value cost of 2 to 3 possible
future inspections and possible repair,
as well as the present value cost of
forced early retirement, there is a
significant economic impact on most if
not all of these operators.

We therefore conclude that this AD
will have a significant impact on a
substantial number of small firms.

6. Steps the Agency Has Taken To
Minimize the Significant Economic
Impact on Small Entities

Because of an unsafe condition that is
likely to exist or develop on the
airplanes identified in this AD, there is
no feasible significant alternative to
requiring the actions of this AD.
Therefore, there are no steps that the
Agency can take to minimize the
significant economic impact on small
entities.

Therefore, this AD will have a
significant economic impact on a
substantial number of small entities.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and

Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

We prepared a summary of the costs
to comply with this AD (and other
information as included in the
Regulatory Evaluation) and placed it in
the AD Docket, which may be found on
the Internet at: http://
www.regulations.gov/
#!docketDetail;D=FAA-2013-0602; or in
person at the Document Management
Facility, U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-15751 (73 FR
72314; November 28, 2008), and adding
the following new AD:

2014-10-01 Vulcanair S.p.A.: Amendment
39-17848; Docket No. FAA-2013-0602;
Directorate Identifier 2012—CE-010-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective June 18, 2014

(b) Affected ADs

This AD supersedes AD 2008-24-11,
Amendment 39-15751 (73 FR 72314;
November 28, 2008).

(c) Applicability

This AD applies to Vulcanair S.p.A.
Models P 68, P 68B, P 68C, P 68C-TC, P 68
“OBSERVER,” P68TC “OBSERVER,” and
P68 “OBSERVER 2” airplanes, serial
numbers (S/N) 01 through 429, S/Ns 431
through 452, and S/N 454, certificated in any
category.

(d) Subject

Air Transport Association of America
(ATA) Code 57: Wings.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as cracking
and/or corrosion of the wing spar. We are
issuing this AD to detect and correct cracking
and corrosion of the wing spars, which, if not
corrected, could result in structural failure of
the wing.

(f) Actions and Compliance

Unless already done, do the following
actions specified in paragraphs (f)(1) through
(£)(8) of this AD, to include all
subparagraphs.

(1) Within 10 days after June 18, 2014] (the
effective date of this AD), incorporate
Vulcanair Aircraft, P68 Variants,
Maintenance Manual Supplement
NOR10.771-52, 1st Issue, dated March 1,
2010, into the FAA-approved maintenance
program (maintenance manual) following
Vulcanair Aircraft, P68 Variants, Mandatory
Service Bulletin No. 162, dated March 1,
2010.

(2) Within 10 days after June 18, 2014 (the
effective date of this AD), determine the safe
life limit of the wing structure as follows:

(i) For all rows except rows (c) and (e) in
table 1, of paragraph 1.3, of Vulcanair
Aircraft, P68 Variants, Mandatory Service
Bulletin No. 162, dated March 1, 2010, use
the safe life limit specified in the appropriate
row of the table; and

(ii) For rows (c) and (e) in table 1, of
paragraph 1.3, of Vulcanair Aircraft, P68
Variants, Mandatory Service Bulletin No.
162, dated March 1, 2010, before further
flight, you must modify the wing structure
following Vulcanair Aircraft, P68 Variants,
Mandatory Service Bulletin No. 162, dated
March 1, 2010. After modification, use the
safe life limit specified in the appropriate
row of the table.

(3) Before reaching the life limit as
determined in paragraph (f)(2) of this AD,
before further flight, you must replace the
wing structure and wing fuselage
attachments and bolts with new ones. Do the
replacement following Vulcanair Aircraft,
P68 Variants, Maintenance Manual
Supplement NOR10.771-52, 1st Issue, dated
March 1, 2010, as specified in the
instructions in WORK PROCEDURE,
paragraph 2 of Vulcanair Aircraft, P68
Variants, Mandatory Service Bulletin No.
162, dated March 1, 2010.

(4) Do an initial inspection of the wing
structure as specified in the instructions in
paragraph 2.1 of Vulcanair Aircraft, P68
Variants, Mandatory Service Bulletin No.
162, dated March 1, 2010, at the applicable
times as specified in paragraphs (f)(4)(i) and
(f)(4)(ii). Repetitively thereafter inspect and
replace the wing structure following the
limitations in Vulcanair Aircraft, P68
Variants, Maintenance Manual Supplement
NOR10.771-52, 1st Issue, dated March 1,
2010.

(i) For aircraft that have not exceeded the
safe life limit hours time-in-service (TIS) on
the wing structure as determined in
paragraph (f)(2) of this AD: Before
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accumulating 6,000 hours TIS on the wing
structure or within 100 hours TIS after June
18, 2014 (the effective date of this AD),
whichever occurs later, follow Vulcanair
Aircraft, P68 Variants, Maintenance Manual
Supplement NOR10.771-52, 1st Issue, dated
March 1, 2010. You may take “unless already
done” credit for this inspection if inspected
in compliance with AD 2008-24-11,
Amendment 39-15751 (73 FR 72314;
November 28, 2008); or

(ii) For aircraft that have exceeded the safe
life limit hours TIS on the wing structure as
determined in paragraph (f)(2) of this AD:
Within 100 hours TIS after June 18, 2014 (the
effective date of this AD), follow Vulcanair
Aircraft, P68 Variants, Mandatory Service
Bulletin No. 162, dated March 1, 2010.

(5) Before accumulating 8,500 hours TIS
since new on the stabilator, within 500 hours
TIS after January 2, 2009 (the effective date
of AD 2008—-24-11, Amendment 39-15751
(73 FR 72314; November 28, 2008)), or within
500 hours TIS from the last inspection done
in compliance with AD 2008-24-11,
whichever occurs later, do the initial
inspection of the stabilator following
paragraph 2.2 of Vulcanair Aircraft, P68
Variants, Maintenance Manual Supplement
NOR10.771-52, 1st Issue, dated March 1,
2010, or Vulcanair Aircraft, P68 Variants,
Mandatory Service Bulletin No. 120,
Revision 1, dated June 7, 2006. Repetitively
thereafter inspect the stabilator following the
limitations in Vulcanair Aircraft, P68
Variants, Maintenance Manual Supplement
NOR10.771-52, 1st Issue, dated March 1,
2010.

(6) If any cracks are found during the
inspections required in paragraphs (f)(4) and/
or (f)(5) of this AD, before further flight,
modify the wing structure following
Vulcanair Aircraft, P68 Variants, Mandatory
Service Bulletin No. 162, dated March 1,
2010.

(7) For certain Model P 68 airplanes, AD
2009—24—03, Amendment 39—-16090 (74 FR
62211, November 27, 2009) requires
repetitive inspections of the front and rear
wing spars for cracks and modification if
cracks are found. The modification
terminates the repetitive inspections required
in AD 2009-24—-03 and may be done
regardless if cracks are found. The actions of
AD 2009-24-03 are independent of this AD
action and remain in effect.

(8) EASA AD No.: 2010-0051, dated March
25, 2010; Vulcanair Aircraft, P68 Variants,
Maintenance Manual Supplement
NOR10.771-52, 1st Issue, dated March 1,
2010; Vulcanair Aircraft, P68 Variants,
Mandatory Service Bulletin No. 162, dated
March 1, 2010; Vulcanair S.p.A. Service
Instruction No. 88, dated March 1, 2010; and
Vulcanair S.p.A. Service Instruction No. 89,
dated March 1, 2010, base the required
preventive and corrective actions on allowing
flight with known cracks in critical structure.
The FAA’s Small Airplane Directorate does
not allow further flight with known cracks in
critical structure without additional
substantiating data. Advisory Circular (AC)
23-13A, Chapter 6, dated September 29,
2005, describes what additional data is
required to allow flight with known cracks
(found on the Internet at http://rgl.faa.gov/

Regulatory_and_Guidance Library/
rgAdvisoryCircular.nsf).

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Mike Kiesov, Aerospace Safety
Engineer, FAA, Small Airplane Directorate,
901 Locust, Kansas City, Missouri 64106;
telephone: (816) 329-4144; fax: (816) 329—
4090; email: mike.kiesov@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No. 2010-0051, dated
March 25, 2010, for related information. You
may examine the MCAI in the AD docket on
the Internet at: http://www.regulations.gov/
#!documentDetail;D=FAA-2013-0602-0002.
You may also review Vulcanair S.p.A.
Service Instruction No. 88, dated March 1,
2010; and Vulcanair S.p.A. Service
Instruction No. 89, dated March 1, 2010, for
related information, which may be found
using the information found in paragraph (i).

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on June 18, 2014 (the
effective date of this AD).

(i) Vulcanair Aircraft, P68 Variants,
Mandatory Service Bulletin No. 162, dated
March 1, 2010.

(ii) Vulcanair Aircraft, P68 Variants,
Maintenance Manual Supplement
NOR10.771-52, 1st Issue, dated March 1,
2010.

(4) The following service information was
approved for IBR on January 2, 2009.

(i) Vulcanair Aircraft, P68 Variants,
Mandatory Service Bulletin No. 120,
Revision 1, dated June 7, 2006.

(ii) Reserved.

(5) For service information identified in
this AD, contact Vulcanair Airworthiness
Office, Via G Pascoli, 7, 80026 Casoria, Italy;
phone: +39 081 59 18 135; fax: +39 081 59
18 172; email: airworthiness@vulcanair.com;
Internet: http://www.vulcanair.com/page-
view.php?pagename=_Service Bulletins.

(6) You may review copies of the
referenced service information at the FAA,
Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Kansas City, Missouri, on April
30, 2014.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2014-10789 Filed 5-13—14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR PART 241

[Docket ID: DOD-2014-0S-0052; RIN 0790~
AJ27]

Pilot Program for the Temporary
Exchange of Information Technology
Personnel

AGENCY: Department of Defense (DoD),
Office of the DoD Chief Information
Officer (DoD CIO).

ACTION: Final rule.

SUMMARY: This part assigns
responsibilities and provides
procedures for implementing a Pilot
Program for the Temporary Exchange of
Information Technology Personnel,
known as the Information Technology
Exchange Program pilot. This Pilot is
envisioned to promote the interchange
of DoD and private sector IT
professionals to enhance skills and
competencies. Given the changing
workforce dynamics in the IT field, DoD
needs to take advantage of these types
of professional development programs
to proactively position itself to keep
pace with the changes in technology.
The ITEP pilot will serve the public
good by enhancing the DoD IT
workforce skills to protect and defend
our nation. The ITEP Pilot expired
September 31, 2013. Congress has
extended the expiration date to
September 30, 2018, and the reporting
requirements through 2018. This final
rule makes amendments to the current
DoD ITEP regulation to update these
dates.

DATES: This rule is effective May 14,
2014.
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FOR FURTHER INFORMATION CONTACT: Gary
Evans, 571-372—-4493.

SUPPLEMENTARY INFORMATION:
Executive Summary
I. Purpose of This Regulatory Action

a. The ITEP Pilot is envisioned to
promote the interchange of DoD and
private sector IT professionals to
enhance skills and competencies. Given
the changing workforce dynamics in the
IT field, DoD needs to take advantage of
these types of professional development
programs to proactively position itself to
keep pace with the changes in
technology.

b. This regulation implements section
1110 of the National Defense
Authorization Act for Fiscal Year 2010
(Pub. L. 111-84), which authorizes DoD
to implement a Pilot Program for the
Temporary Exchange of Information
Technology (IT) Personnel. This statute
authorizes the temporary assignment of
DoD IT employees to private sector
organizations. This statute also gives
DoD the authority to accept private
sector IT employees assigned under the
Pilot.

II. Summary of the Major Provisions of
This Regulatory Action

This Pilot Program (‘Pilot”) is
authorized by section 1110 of the NDAA
for FY2010 (Pub. L. 111-84). Section
1110 authorizes DoD Components to
assign exceptional IT employees to a
private sector organization for purposes
of training, development and sharing of
best practices. It also gives DoD
Components the authority to accept
comparable IT employees on an
assignment from the private sector for
the training and development purposes
and sharing of best practices and insight
of government practices.

II1. Costs and Benefits of This
Regulatory Action

The cost of employee’s salary and
benefits will be paid by the originating
employer. It is anticipated that the
benefit will outweigh the cost to manage
this program and any additional cost
would be related to travel or cost to
attend training or conferences.

Regulatory Procedures

Executive Order 12866, “Regulatory

Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

It has been certified that 32 CFR part
241 does not:

(1) Have an annual effect on the
economy of $100 million or more, or
may adversely affect in a material way
the economy, a sector of the economy,

productivity, competition, jobs,
environment, public health or safety, or
State, local or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in these Executive Orders.

Section 202, Public Law 104—4,
“Unfunded Mandates Reform Act”

It has been certified that 32 CFR part
241 does not contain a Federal mandate
that may result in expenditure by State,
local and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been certified that 32 CFR part
241 is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been certified that 32 CFR part
241 does not impose reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1995.

Executive Order 13132, “Federalism”

It has been certified that 32 CFR part
241 does not have federalism
implications, as set forth in Executive
Order 13132. This rule does not have
substantial direct effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of Government.

List of Subjects in 32 CFR Part 241
Government employees, Information
technology.

Accordingly, 32 CFR part 241 is
amended as follows:

PART 241—[AMENDED]

m 1. The authority citation for 32 CFR
part 241 is amended to read:

Authority: Pub. L. 111-84, sec. 1110, as
amended.

m 2. In § 241.6, revise paragraph (b) to
read:

§241.6 Length of details.

(a) * *x %

(b) This extension may be granted in
3-month increments not to exceed 1
year. No assignment may commence
after September 30, 2018.

m 3.In § 241.12, revise paragraph (a) to
read:

§241.12 Reporting requirements.

(a) For each of fiscal years 2010
through 2018, the Secretary of Defense
shall submit annual reports to the
congressional defense committees, not
later than 1 month after the end of the
fiscal year involved, a report on any
activities carried out during such fiscal
year, including the following
information:

(1) Respective organizations to and
from which an employee is assigned;

(2) Positions those employees held
while they were so assigned;

(3) Description of the tasks they
performed while they were so assigned;
and

(4) Discussion of any actions that
might be taken to improve the
effectiveness of the Pilot program,
including any proposed changes in the
law.

* * * * *

Dated: May 9, 2014.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2014-11069 Filed 5-13—14; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—-2014-0192]

Special Local Regulation; Annual
Marine Events on the Colorado River,
between Davis Dam (Bullhead City, AZ)
and Headgate Dam (Parker, AZ) Within
the San Diego Captain of the Port Zone

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the 37th Annual Parker, AZ Tube Float
marine event and associated waterway
restriction special local regulations on
June 7, 2014. This event occurs in the
navigable waters of the Colorado River
in Parker, Arizona, covering six miles
from the La Paz County Park to the
Headgate Dam. These special local
regulations are necessary to provide for
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the safety of the participants, crew,
spectators, and general users of the
waterway. During the enforcement
period, persons and vessels are
prohibited from entering into, transiting
through, or anchoring within this
regulated area unless authorized by the
Captain of the Port, or his designated
representative.

DATES: This rule is effective from 7 a.m.
to 3 p.m. on June 7, 2014.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Petty Officer Giacomo Terrizzi,
Waterways Management, U.S. Coast
Guard Sector San Diego, CA; telephone
(619) 278-7656, email D11-PF-
MarineEventsSanDiego@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the special local
regulations in 33 CFR 100.1102 in
support of the annual Parker Tube Float,
formerly known as the Great Western
Tube Float (Item 9 on Table 1 of 33 CFR
100.1102), held on a Saturday in June.
The Coast Guard will enforce the special
local regulations on the Colorado River
in Parker, AZ on Saturday June 7, 2014
from 7 a.m. to 3 p.m.

Under the provisions of 33 CFR
100.1102, persons and vessels are
prohibited from entering into, transiting
through, or anchoring within this
regulated area of the Colorado River
unless authorized by the Captain of the
Port, or his designated representative.
The Coast Guard may be assisted by
other Federal, State, or local law
enforcement agencies in enforcing this
regulation.

This notice is issued under authority
of 5 U.S.C. 552(a) and 33 CFR 100.1102.
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via the Local Notice to Mariners and
local advertising by the event sponsor.

If the Captain of the Port Sector San
Diego or his designated representative
determines that the regulated area need
not be enforced for the full duration
stated on this notice, he or she may use
a Broadcast Notice to Mariners or other
communications coordinated with the
event sponsor to grant general
permission to enter the regulated area.

Dated: April 2, 2014.
S.M. Mahoney,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2014-10971 Filed 5-13-14; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2014-0261]

Safety Zone; Fourth of July Fireworks,
Glenbrook, NV

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for the Fourth of July
Fireworks display in the Captain of the
Port, San Francisco area of
responsibility during the dates and
times noted below. This action is
necessary to protect the life and
property of the maritime public from the
hazards associated with the fireworks
display. During the enforcement period,
unauthorized persons or vessels are
prohibited from entering into, transiting
through, or anchoring in the safety zone,
unless authorized by the Patrol
Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191, Table 1, Item number 16 will
be enforced from 5 a.m. through 9:30
p-m. on July 4, 2014.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Lieutenant Junior Grade
William Hawn, U.S. Coast Guard Sector
San Francisco; telephone (415) 399-
7442 or email at D11-PF-MarineEvents@
uscg.mil.

SUPPLEMENTARY INFORMATION:

The Coast Guard will enforce a safety
zone in navigable waters around and
under a fireworks barge within a radius
of 100 feet during the loading of the
fireworks barge and until the start of the
fireworks display. From 5 a.m. until 8
p-m. on July 4, 2014, the fireworks barge
will be loading pyrotechnics at the
launch site in Glenbrook Bay in
approximate position 39°05’18” N,
119°56’34” W (NAD 83). Upon the
commencement of the 20 minute
fireworks display, scheduled to begin
between 8 p.m. and 9 p.m. on July 4,
2014, the safety zone will increase in
size and encompass the navigable
waters around and under the fireworks
barge within a radius 1,000 feet in
approximate position 39°05’18” N,
119°56’34” W (NAD 83). Upon the
conclusion of the fireworks display the
safety zone shall terminate. This safety
zone will be in effect from 5 a.m. until
9:30 p.m. on July 4, 2014.

Under the provisions of 33 CFR
165.1191, unauthorized persons or

vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order or direction. The
PATCOM is empowered to forbid entry
into and control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

This notice is issued under authority
of 33 CFR 165.1191 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with extensive
advance notification of the safety zone
and its enforcement period via the Local
Notice to Mariners. If the Captain of the
Port determines that the regulated area
need not be enforced for the full
duration stated in this notice, a
Broadcast Notice to Mariners may be
used to grant general permission to
enter the regulated area.

Dated: April 24, 2014.
Gregory G. Stump,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2014-10970 Filed 5-13—14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2014-0198]

Safety Zone; Big Bay Boom Fourth of
July Fireworks, San Diego, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Big Bay Boom Fourth of July
Fireworks safety zones on July 4, 2014.
This recurring marine event occurs on
the navigable waters of San Diego Bay
in San Diego, California. This action is
necessary to provide for the safety of the
participants, crew, spectators, safety
vessels, and general users of the
waterway. During the enforcement
period, persons and vessels are
prohibited from entering into, transiting
through, or anchoring within this
regulated area unless authorized by the
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Captain of the Port, or his designated
representative.

DATES: This rule is effective from 8:30
p.m. to 10:00 p.m. on July 4, 2014.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Lieutenant Commander John
Bannon, Waterways Management, U.S.
Coast Guard Sector San Diego, CA;
telephone (619) 278-7261, email
John.E.Bannon@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zones in
San Diego Bay for the Big Bay Boom
Fourth of July Fireworks Display in 33
CFR 165.1123, Table 1, Item 5 from 8:30
p.m. to 10:00 p.m.

Under the provisions of 33 CFR
165.1123, persons and vessels are
prohibited from entering into, transiting
through, or anchoring within the 1,000
foot regulated area safety zone around
each tug and barge unless authorized by
the Captain of the Port, or his
designated representative. Persons or
vessels desiring to enter into or pass
through the safety zones may request
permission from the Captain of the Port
or a designated representative. If
permission is granted, all persons and
vessels shall comply with the
instructions of the Captain of the Port or
designated representative. Spectator
vessels may safely transit outside the
regulated area, but may not anchor,
block, loiter, or impede the transit of
participants or official patrol vessels.
The Coast Guard may be assisted by
other Federal, State, or local law
enforcement agencies in enforcing this
regulation.

This notice is issued under authority
of 5 U.S.C. 552(a) and 33 CFR 165.1123.
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via the Local Notice to Mariners,
Broadcast Notice to Mariners, and local
advertising by the event sponsor.

If the Captain of the Port Sector San
Diego or his designated representative
determines that the regulated area need
not be enforced for the full duration
stated on this notice, he or she may use
a Broadcast Notice to Mariners or other
communications coordinated with the
event sponsor to grant general
permission to enter the regulated area.

Dated: April 28, 2014.
S.M. Mahoney,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2014-10972 Filed 5-13—14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2014-0087]
Safety Zone; San Francisco Giants

Fireworks, San Francisco Bay, San
Francisco, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for the San Francisco
Giants Fireworks display in the Captain
of the Port, San Francisco area of
responsibility during the dates and
times noted below. This action is
necessary to protect life and property of
the maritime public from the hazards
associated with the fireworks display.
During the enforcement period,
unauthorized persons or vessels are
prohibited from entering into, transiting
through, or anchoring in the safety zone,
unless authorized by the Patrol
Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191, Table 1, Item number 1 will
be enforced from 11 a.m. to 10:30 p.m.
on June 13, 2014.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Lieutenant Junior Grade
William Hawn, U.S. Coast Guard Sector
San Francisco; telephone (415) 399—
7442 or email at D11-PF-MarineEvents@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zones
established in 33 CFR 165.1191, Table 1,
Item number 1 on June 13, 2014. From
11 a.m. until 10 p.m. on June 13, 2014
the safety zone applies to the navigable
waters around and under the fireworks
barge within a radius of 100 feet during
the loading, transit, and arrival of the
fireworks barge at the launch site and
until the start of the fireworks display.
From 11 a.m. until 8:30 p.m. on June 13,
2014 the fireworks barge will be loading
pyrotechnics at Pier 50 in San
Francisco, CA. From 8:30 p.m. to 8:40
p-m. on June 13, 2014 the loaded
fireworks barge will transit from Pier 50
to the launch site near Pier 48 in
approximate position 37°46’40” N,
122°22’58” W (NAD83). At the
conclusion of the baseball game,
approximately 10 p.m. on June 13, 2014,
the safety zone will increase in size and
encompass the navigable waters around
and under the fireworks barge within a
radius of 700 feet in approximate

position 37°46’40” N, 122°22'58” W
(NADB83) for the San Francisco Giants
Fireworks display in 33 CFR 165.1191,
Table 1, Item number 1. Upon the
conclusion of the fireworks display the
safety zone shall terminate. This safety
zone will be in effect from 11 a.m. to
10:30 p.m. on June 13, 2014.

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order or direction. The
PATCOM is empowered to forbid entry
into and control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

This notice is issued under authority
of 33 CFR 165.1191 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with extensive
advance notification of the safety zone
and its enforcement period via the Local
Notice to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, a Broadcast Notice to
Mariners may be used to grant general
permission to enter the regulated area.

Dated: March 11, 2014.
Gregory G. Stump,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2014-10974 Filed 5-13—14; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70

[EPA-R07-OAR-2014-0164; FRL-9910-69-
Region 7]

Approval and Promulgation of
Implementation Plans; State of lowa;
Ambient Air Quality Standards, and
Controlling Pollution

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving revisions to
the State Implementation Plan (SIP) for
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the state of Iowa. These revisions amend
the SIP to include revisions to Iowa air
quality rules necessary to allow for
implementation of revised National
Ambient Air Quality Standards
(NAAQS) for fine particulate matter
(PM.5), lead, and sulfur dioxide (SO,) as
they apply to construction permit
exemptions. The spray booth “permit by
rule” is revised to add content limits for
lead-containing spray materials. The
updated Federal references to the
revised NAAQS are also included in
this revision. The revisions improve the
stringency of the SIP.

EPA is also approving revisions to the
Iowa Title V Operating Permits Program
to modify requirements for insignificant
activities. The changes correspond to
the revisions to the construction permit
exemptions amended with this SIP
revision.

DATES: This direct final rule is effective
July 14, 2014, without further notice,
unless EPA receives adverse comment
by June 13, 2014. If EPA receives
adverse comment, we will publish a
timely withdrawal of the direct final
rule in the Federal Register informing
the public that the rule will not take
effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07-
OAR-2014-0164, by one of the
following methods:

1. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Email: Algoe-eakin.amy@epa.gov.

3. Mail or Hand Delivery: Amy Algoe-
Eakin, Environmental Protection
Agency, Air Planning and Development
Branch, 11201 Renner Boulevard,
Lenexa, Kansas 66219.

Instructions: Direct your comments to
Docket ID No. EPA-R07-OAR-2014—
0164. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email

address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Air Planning and Development Branch,
11201 Renner Boulevard, Lenexa,
Kansas 66219. The Regional Office’s
official hours of business are Monday
through Friday, 8:00 to 4:30 excluding
legal holidays. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Amy Algoe-Eakin, Environmental
Protection Agency, Air Planning and
Development Branch, 11201 Renner
Boulevard, Lenexa, Kansas 66219 at
(913) 551-7942, or by email at Algoe-
eakin.amy@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
or “our” refer to EPA. This section
provides additional information by
addressing the following:

I. What is being addressed in this document?
II. Have the requirements for approval of a

SIP revision been met?
III. What action is EPA taking?

I. What is being addressed in this
document?

EPA is amending the SIP to include
revisions to Iowa air quality rules and
the Title V program. EPA is approving
revisions for Chapter 22 “Controlling
Pollution” of 567 Iowa Administrative
Code and revisions to Chapter 28
“Ambient Air Quality Standards” of 567
Iowa Administrative Code. These rules
have been revised to account for

changes made by EPA to the NAAQS for
PM, s, lead (Pb), and SO..

Chapter 22 revisions include: (1)
Modifications to the list of construction
permitting exemptions to set
appropriate emission thresholds and
operating conditions for PM, s and Pb;
(2) updates to the “insignificant
activities” to set appropriate emission
thresholds and operating permit
conditions for PM, s and Pb; and (3)
revisions to permit by rule for spray
booths which add the maximum lead
content limits for lead-containing
sprayed materials, which apply to new
facilities or new uses of lead spray
materials for operations for owner- or
operator-initiated construction,
installation, reconstruction or alteration
after October 23, 2013. Chapter 28 is
revised to remove particulate matter
(PM,0) as a surrogate for the annual
standard of the PM, s NAAQS, and
adopt by reference the 2010 SO»
NAAQS.

EPA is also approving revisions to the
Iowa Title V Operating Permits program
to modify requirements for insignificant
activities as related to operating permits.
The changes correspond to the revisions
to the construction permit exemptions
amended with this SIP revision.

II. Have the requirements for approval
of a SIP revision been met?

The state submission has met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submission also satisfied
the completeness criteria of 40 CFR part
51, appendix V. In addition, as
explained above and in more detail in
the technical support document which
is part of this docket, the revision meets
the substantive SIP requirements of the
CAA, including section 110 and
implementing regulations.

III. What action is EPA taking?

EPA is approving revisions to the SIP
for the State of Iowa. These revisions
amend the SIP to include revisions to
Iowa air quality rules necessary to allow
for implementation of new and revised
NAAQS for PM, s, lead, and SO as they
apply to construction permit
exemptions. The spray booth “permit by
rule” is revised to add content limits for
lead-containing spray materials. The
updated Federal references for the
revised NAAQS are also included in
this revision. All revisions are approved
as they do not adversely impact air
quality in the state of Iowa and do not
relax the SIP.

EPA is also approving revisions to the
Iowa Title V Operating Permits Program
to modify requirements for insignificant
activities. The changes correspond to
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revisions to the construction permit
exemptions amended in the SIP. We are
processing this action as a direct final
action because the revisions make
routine changes to the existing rules
which are noncontroversial. Therefore,
we do not anticipate any adverse
comments. Please note that if EPA
receives adverse comment on part of
this rule and if that part can be severed
from the remainder of the rule, EPA may
adopt as final those parts of the rule that
are not the subject of an adverse
comment.

Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review under
Executive Orders 12866 and 13563 (76
FR 3821, January 21, 2011).This action
is also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in

Executive Order 13132 (64 FR 43255,
August 10, 1999). Thus Executive Order
13132 does not apply to this action.
This action merely approves a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
This rule also is not subject to Executive
Order 13045, “Protection of Children
from Environmental Health Risks and
Safety Risks” (62 FR 19885, April 23,
1997) because it approves a state rule
implementing a Federal standard.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a state submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA when it reviews a state submission,
to use VCS in place of a state
submission that otherwise satisfies the
provisions of the CAA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This action does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Burden is defined
at 5 CFR 1320.3(b).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register.

A major rule cannot take effect until
60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 14, 2014. Filing a petition

for reconsideration by the Administrator
of this final rule does not affect the
finality of this rule for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. Parties with objections to this
direct final rule are encouraged to file a
comment in response to the parallel
notice of proposed rulemaking for this
action published in the proposed rules
section of today’s Federal Register,
rather than file an immediate petition
for judicial review of this direct final
rule, so that EPA can withdraw this
direct final rule and address the
comment in the final rulemaking. This
action may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Lead, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides.

40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Operating
permits, Reporting and recordkeeping
requirements.

Dated: April 29, 2014.

Karl Brooks,
Regional Administrator, Region 7.

Chapter I, title 40 of the Code of
Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart Q—lowa

m 2. In § 52.820, the table in paragraph
(c) is amended by revising the entries
for “567-22.1", “567-22.8", and “567—
28.1" to read as follows:

§52.820 Identification of plan.
* * * * *
(C) * *x %
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EPA-APPROVED IOWA REGULATIONS

State
lowa citation Title effective EPA approval date Explanation
date
lowa Department of Natural Resources Environmental Protection Commission [567]
Chapter 22—Controlling Pollution
567-22.1 .o, Permits Required for New or 10/23/13 5/14/14 [insert Federal Reg-
Existing Stationary. ister page number where
the document begins].
567-22.8 ....ccviiiiieee, Permits By Rule .................... 10/23/13 5/14/14 [insert Federal Reg-
ister page number where
the document begins]
Chapter 28—Ambient Air Quality Standards
567-28.1 oo Statewide Standards .............. 10/23/13 5/14/14 [insert Federal Reg-
ister page number where
the document begins]
* * * * *

PART 70—STATE OPERATING
PERMITS PROGRAMS

m 3. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
m 4. Appendix A to part 70 is amended

by adding paragraph (p) under “Iowa”
to read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *
Towa
* * * * *

(p) The Iowa Department of Natural
Resources submitted for program approval
revisions to 567—22.103(455B) revised
insignificant activities which must be
included in Title V Operating permit
applications. These revisions to the Iowa
program are approved effective July 14, 2014.

* * * * *
[FR Doc. 2014-10968 Filed 5-13—14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R04-OAR-2012-0893; FRL-9910-65—
Region 4]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Georgia; Redesignation of
the Rome, Georgia, 1997 Annual Fine
Particulate Matter Nonattainment Area
to Attainment

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; correcting
amendment.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve a request submitted on June 21,
2012, by the Georgia Department of
Natural Resources, through Georgia
Environmental Protection Division (GA
EPD), to redesignate the Rome, Georgia,
fine particulate matter (PM, s)
nonattainment area (hereafter referred to
as the “Rome Area” or “Area”) to
attainment for the 1997 Annual PM, 5
National Ambient Air Quality Standards
(NAAQS). The Rome Area is comprised
of Floyd County in Georgia. EPA’s
approval of the redesignation request is
based on the determination that Georgia
has met the criteria for redesignation to
attainment set forth in the Clean Air Act
(CAA or Act). EPA is also approving a

revision to the Georgia State
Implementation Plan (SIP) to include
the 1997 Annual PM, s maintenance
plan for the Rome Area. Additionally,
EPA is approving into the Georgia SIP
the motor vehicle emission budgets
(MVEBs) for nitrogen oxides (NOx) and
PM, 5 for the year 2023 for the Rome
Area that are included as part of
Georgia’s maintenance plan for the 1997
Annual PM, s NAAQS. Furthermore,
EPA is approving a determination that
the Area is expected to maintain the
1997 Annual PM, s NAAQS through the
year 2024. EPA is also correcting
inadvertent errors in the proposed
rulemaking for this action.

DATES: This rule is effective June 13,
2014.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR~
2012-0893. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
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Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Joydeb Majumder, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. Joydeb
Majumder may be reached by phone at
(404) 562—9121 or via electronic mail at
majumder.joydeb@epa.gov.

SUPPLEMENTARY INFORMATION:

I. What is the background for the
actions?

On June 21, 2012, the Georgia
Department of Natural Resources,
through GA EPD, submitted a request to
EPA for redesignation of the Rome Area
to attainment for the 1997 Annual PM, 5
NAAQS, and for approval of a Georgia
SIP revision containing a maintenance
plan for the Area.2 On January 23, 2014,
EPA proposed to redesignate the Rome
Area to attainment for the 1997 Annual
PM, s NAAQS, and to approve, as a
revision to the Georgia SIP, the State’s
1997 Annual PM, s NAAQS
maintenance plan and the MVEBs for
direct PM, s and NOx for the Rome Area
included in that maintenance plan.3 See
79 FR 3757. EPA also proposed to
determine that the Rome Area is
continuing to attain the 1997 Annual
PM, s NAAQS and that attainment can
be maintained through 2024. EPA
received no adverse comments on the
January 23, 2014, proposed rulemaking.

As stated in EPA’s January 23, 2014,
proposal notice, the 3-year design value
of 13.3 micrograms per cubic meter (ug/
m?3) for 2009-2011 meets the PM, 5

1 Although EPA received Georgia’s request to
redesignate the Rome Area to attainment for the
1997 Annual PM> s NAAQS on June 26, 2012, along
with the maintenance plan SIP submission, the
official submittal date for the redesignation request
and maintenance plan is the date of the cover letter,
June 21, 2012.

2EPA designated the Rome Area as
nonattainment for the annual 1997 PM, s NAAQS
on January 5, 2005 (70 FR 944) as supplemented on
April 14, 2005 (70 FR 19844).

30n January 12, 2012, EPA approved, under
section 172(c)(3) of the CAA, Georgia’s 2002 base-
year emissions inventory for the Rome Area as part
of the SIP revision submitted by GA EPD to provide
for attainment of the 1997 PM» s NAAQS in the
Area. See 77 FR 1873.

Annual NAAQS of 15.0 ug/m3. EPA has
reviewed the most recent ambient
monitoring data, which confirms that
the Rome Area continues to attain the
1997 Annual PM, s NAAQS beyond the
3-year attainment period of 2009-2011.

II. What are the actions EPA is taking?

In today’s rulemaking, EPA is
approving Georgia’s redesignation
request to change the legal designation
of Floyd County in Georgia from
nonattainment to attainment for the
1997 Annual PM, s NAAQS, and as a
revision to the Georgia SIP, the State’s
1997 Annual PM, s NAAQS
maintenance plan and the MVEBs for
direct PM, s and NOx for the Rome Area
included in that maintenance plan. The
maintenance plan is designed to
demonstrate that the Rome Area will
continue to attain the 1997 Annual
PM, s NAAQS through 2023. EPA’s
approval of the redesignation request is
based on EPA’s determination that the
Rome Area meets the criteria for
redesignation set forth in CAA,
including EPA’s determination that the
Rome Area has attained and continues
to attain the 1997 Annual PM, s NAAQS
and that attainment can be maintained
through 2024. EPA’s analyses of
Georgia’s redesignation request and
maintenance plan are described in
detail in the January 23, 2014, proposed
rule. See 79 FR 3757.

Today, EPA is also clarifying and
correcting inadvertent errors related to
Tables 2 and 6 in Section V of EPA’s
January 23, 2014 proposed rulemaking.
In Table 2 of EPA’s proposed rule, the
2007 sulfur dioxide (SO.) point source
emissions are presented as 24,275 tons.
This was a typographical error. The
2007 SO, point source emissions should
have been listed as 51,275 tons as
presented in Table 3-2 of Georgia’s June
21, 2012 submittal. Additionally, in
Table 6 of EPA’s proposed rule, the
2007 SO, emissions are presented as
25,276.1 tons. This was a typographical
error. The 2007 SO, emissions should
have been listed as 52,077 tons as
presented in Table 3—2 of Georgia’s June
21, 2012 submittal. EPA has determined
that the corrections to Tables 2 and 6 of
EPA’s January 23, 2014 proposed rule
fall under the “good cause” exemption
in section 553(b)(3)(B) of the
Administrative Procedure Act which,
upon finding “good cause,” authorizes
agencies to dispense with public
participation where public notice and
comment procedures are impracticable,
unnecessary, or contrary to the public
interest. Public notice and comment for
these typographical corrections is
unnecessary because EPA’s evaluation
leading to the January 23, 2014,

proposal considered the correct values
reported in Georgia’s submittal, and
therefore, the corrections do not change
EPA’s determination that Georgia has
met the requirements for the Rome Area
to be redesignated to attainment for the
1997 Annual PM, s NAAQS.

Subsequent to publication of the
proposed rule, GA EPD notified EPA
that the Georgia Board of Natural
Resources had modified Georgia Rule
391-3-1-.02(2)(mmm) entitled “NOx
Emissions from Stationary Gas Turbines
and Stationary Engines used to Generate
Electricity” to exempt certain engines at
data centers from the rule’s NOx limits
and had repealed Georgia Rule 391-3—
1—-.02(2)(bbb) entitled “Gasoline
Marketing.” GA EPD adopted Georgia
Rule 391-3-1-.02(2)(mmm) as a
statewide ozone control measure, and
the recent amendment exempts
stationary engines at data centers from
the rule’s NOx emission limits provided
that the engines operate for less than
500 hours per year and only for routine
testing and maintenance (limited to May
through September between 10 p.m. and
4 a.m.), when electric power from a
utility is not available, or during
internal system failures. These data
centers are equipped with
uninterruptable power supplies (UPSs)
that supply electricity during a power
outage, and the exempted engines are
designed to provide power only when
the UPSs malfunction. Given the nature
of the exempted engines and the
conditions necessary to qualify for the
exemption, any emissions increase is
likely negligible. The Gasoline
Marketing rule, enacted to improve
ozone levels in the Atlanta Area,
required that fuel sold in the Atlanta
ozone nonattainment area and in areas
determined to have contributed to ozone
levels in the nonattainment area contain
reduced sulfur and have a reduced Reid
Vapor Pressure. This rule applied to fuel
sold in the Rome Area, and the
projected mobile source emissions in
GA EPD’s maintenance plan assumed
continued implementation of the rule
through the maintenance period. GA
EPD has subsequently provided
calculations to EPA demonstrating that
the repeal of the Gasoline Marketing
rule increases the on-road NOx
emissions projected for 2023 in the
Rome Area by approximately 3 tons per
year (tpy) and does not change the
projected emissions of SO, or direct
PMss.

EPA has concluded that the changes
to the aforementioned rules do not affect
the Agency’s decision to approve the
redesignation request and maintenance
plan for the Rome Area. Any increase in
emissions that may result from these
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modifications is expected to be minimal
and well within the margin necessary to
maintain attainment of the 1997 Annual
PM, 5 standard. As discussed in the
proposed rulemaking notice, emissions
of SO, and NOx in the Rome Area are
expected to decrease by 86 percent
(52,077 tpy to 7,194 tpy) and 33 percent
(15,475 tpy to 10,336 tpy), respectively
between 2007 and 2023.

III. Why is EPA taking these actions?

EPA has determined that the Rome
Area has attained the 1997 Annual
PM, s NAAQS and has also determined
that all other criteria for the
redesignation of the Rome Area from
nonattainment to attainment of the 1997
Annual PM, s NAAQS have been met.
See CAA section 107(d)(3)(E). One of
those requirements is that the Rome
Area has an approved plan
demonstrating maintenance of the 1997
Annual PM, s NAAQS over the ten-year
period following redesignation. EPA has
determined that attainment can be
maintained through 2024 and is taking
final action to approve the maintenance
plan for the Rome Area as meeting the
requirements of sections 175A and
107(d)(3)(E) of the CAA. The detailed
rationale for EPA’s findings and actions
is set forth in the January 23, 2014
proposed rulemaking. See 79 FR 3757.

IV. What are the effects of these
actions?

Approval of the redesignation request
changes the legal designation of Floyd
County for the 1997 Annual PM, 5
NAAQS. EPA is modifying the
regulatory table in 40 CFR 81.311 to
reflect a designation of attainment for
these counties. EPA is also approving,
as a revision to the Georgia SIP, the
State’s plan for maintaining the 1997
Annual PM, s NAAQS in the Rome
Area. The maintenance plan includes
contingency measures to remedy
possible future violations of the 1997
Annual PM, s NAAQS and establishes
2023 MVEBs for direct PM, s and NOx
for the Rome Area. Within 24 months of
the effective date of EPA’s approval of
the maintenance plan, the
transportation partners will need to
demonstrate conformity to the new
PM; s and NOx MVEBs pursuant to 40
CFR 93.104(e).

V. Final Action

EPA is taking final action to approve
the redesignation and change the legal
designation of Bibb County and a
portion of Monroe County for the 1997
Annual PM, s NAAQS. Through this
action, EPA is also approving into the
Georgia SIP the 1997 Annual PM, 5
maintenance plan for the Rome Area,

which includes the new 2023 NOx and
PM, s MVEBs of 994.4 tpy and 38.0 tpy,
respectively, for this Area. EPA’s
approval of the redesignation request is
based on the Agency’s determination
that the Rome Area meets the criteria for
redesignation set forth in CAA,
including EPA’s determination that the
Rome Area has attained and continues
to attain the 1997 Annual PM, s NAAQS
and that attainment can be maintained
through 2024.

VI. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of the
maintenance plan under CAA section
107(d)(3)(E) are actions that affect the
status of geographical area and do not
impose any additional regulatory
requirements on sources beyond those
required by state law. A redesignation to
attainment does not in and of itself
impose any new requirements, but
rather results in the application of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For these
reasons, these actions:

e Are not a ‘“‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e are not an economically significant
regulatory action based on health or

safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ are not significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and,

¢ do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this final rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 14, 2014. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
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reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, and Particulate matter.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks.

Dated: April 30, 2014.
A. Stanley Meiburg
Acting Regional Administrator, Region 4.

40 CFR parts 52 and 81 are amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart L—Georgia

m 2. Section 52.570(e) is amended by
adding a new entry “1997 Annual PM; s
Maintenance Plan for the Rome Area’ at
the end of the table to read as follows:

§52.570 Identification of plan.
* * * *
(e) * x %

EPA-APPROVED GEORGIA NON-REGULATORY PROVISIONS

Applicable geographic or

State submittal

Name of non-regulatory SIP provi- " .
sion nonattainment area date{jeafizctlve EPA approval date Explanation
1997 Annual PM,s Maintenance Floyd County, Rome, Georgia Area 6/21/12 5/14/2014 [Insert citation of publi-

Plan for the Rome Area.

cation].

PART 81—DESIGNATION OF AREAS
FOR AIR QUALITY PLANNING
PURPOSES

m 3. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 4.In §81.311, the table entitled
“Georgia- PM> s (Annual NAAQS)” is
amended under “Rome, GA” by revising

GEORGIA—PM, 5
[Annual NAAQS]

the entry for “Floyd County” to read as
follows:

§81.311 Georgia.

* * * * *

Designated area

Designationa

Date 1 Type
Rome, GA:
FIoyd COUNLY ..couviiiiiiiieteec e This action is effective 5/14/2014 ........ccccviiiiriiiiiecenceieee Attainment.

a|ncludes Indian Country located in each county or area, except as otherwise specified.
1This date is 90 days after January 5, 2005, unless otherwise noted.

* * * * *
[FR Doc. 2014-10960 Filed 5-13—14; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0431; FRL-9909-80]
RIN 2070-ZA16

Mancozeb, Maneb, Metiram, and
Thiram; Tolerance Actions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is revoking, modifying,
and establishing specific tolerances for
the fungicide mancozeb and revising the

definition for total residue of
dithiocarbamates permitted in or on the
same raw agricultural commodity.
These actions are in follow-up to the
tolerance recommendations made
during the reregistration and tolerance
reassessment processes (including
follow-up on canceled or additional
uses of pesticides). In addition, EPA is
removing expired tolerances for
mancozeb and maneb. EPA is taking no
further tolerance actions herein on
metiram and thiram because proposed
changes have since been completed for
metiram and the Agency expects to
propose tolerance actions for thiram in
a future notice in the Federal Register.

DATES: This regulation is effective
November 14, 2014. Objections and
requests for hearings must be received
on or before July 14, 2014, and must be

filed in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2009-0431, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
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the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Joseph Nevola, Pesticide Re-Evaluation
Division (7508P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460-0001; telephone
number: (703) 308—8037; email address:
nevola.joseph@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under the Federal Food, Drug, and
Cosmetic Act (FFDCA) section 408(g),
21 U.S.C. 346a, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2009-0431 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before July 14, 2014. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk

as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2009-0431, by one of the following
methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Background

A. What action is the agency taking?

In the Federal Register of September
16, 2009 (74 FR 47507) (FRL—-8431-4),
EPA issued a proposed rule, in follow-
up to reregistration and tolerance
reassessment processes (including
follow-up on canceled or additional
uses of pesticides). EPA proposed to
revoke, modify, and establish specific
tolerances for mancozeb, maneb,
metiram, and thiram. In addition, EPA
proposed to revise the definition for
total residue of dithiocarbamates
permitted in or on the same raw
agricultural commodity in 40 CFR
180.3(d)(5). Also, the proposed rule of
September 16, 2009 provided a 60-day
comment period which invited public
comment for consideration and for
support of tolerance retention under
FFDCA standards.

In addition, in the Federal Register of
September 16, 2009, EPA had proposed
in 40 CFR 180.110 to revoke specific
tolerances for maneb on apricot; bean,
succulent; carrot, roots; celery;
nectarine; and peach; and decrease
tolerances on bean, dry, seed; broccoli;
Brussels sprouts; cauliflower; cucumber;
eggplant; kohlrabi; melon; bulb onion
(revised from onion); pumpkin; summer
squash; winter squash; and tomato;
increase the tolerances on cabbage and

beet, sugar, tops; establish tolerances on
beet, sugar, roots; beet, sugar, dried
pulp; fat of cattle, goats, hogs, horses,
poultry, and sheep; meat of cattle, goats,
hogs, horses, poultry, and sheep; meat
byproducts of cattle, goats, hogs, horses,
poultry, and sheep; egg; and milk, and
revise certain commodity terminologies.
However, in the intervening period EPA
revoked all tolerances for maneb with
expiration dates of December 31, 2012
in a final rule published in the Federal
Register of July 12, 2011 (76 FR 40811)
(FRL—-8878-6) after notice and comment
(proposed rule published May 26, 2010
(75 FR 29475) (FRL-8826-2)). Because
these tolerances have expired and
therefore are no longer needed, EPA is
removing 40 CFR 180.110 in its entirety.
EPA is removing that section herein
without notice and opportunity to
comment. Section 553(b)(3)(B) of the
Administrative Procedure Act (APA)
provides that notice and comment is not
necessary ‘“when the agency for good
cause finds (and incorporates the
finding and a brief statement of reasons
therefore in the rules issued) that notice
and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.” EPA finds good
cause here because removing the section
does not affect the already expired
tolerances.

Also, in the Federal Register of
September 16, 2009, EPA had proposed
in 40 CFR 180.217 to revise the section
heading from its chemical name to
metiram, revise the introductory text
containing the tolerance expression for
metiram, decrease tolerances for
metiram on apple to 0.5 ppm and potato
to 0.2 ppm, and establish a tolerance on
wet apple pomace at 2 ppm. However,
in the intervening period EPA finalized
these tolerance actions in a final rule
published in the Federal Register of
April 29, 2011 (76 FR 23882) (FRL—
8869-1) after notice and comment
(proposed rule published September 16,
2009 (74 FR 47507) (FRL—8431-4)).
Therefore, no further changes are being
made to 40 CFR 180.217.

In this final rule, EPA is also
revoking, modifying, and establishing
specific tolerances for mancozeb and
revising the definition for total residue
of dithiocarbamates permitted in or on
the same raw agricultural commodity.
However, EPA will not establish a
tolerance for mancozeb on rice straw,
which was proposed based on the 2005
Mancozeb Registration Eligibility
Decision (RED), because since that time
EPA has determined that rice straw is
no longer a significant feed item in the
United States. (The document entitled
“OPPTS Test Guideline 860.1000
Supplement: Guidance on Constructing
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Maximum Reasonably Balanced Diets
(MRBD)” is available at http://
www.regulations.gov under docket ID
number EPA-HQ-OPPT-2009-0155).

In addition, EPA is also revising 40
CFR 180.176(b) for mancozeb by
removing the listing of time-limited
tolerances on ginseng and walnut
because they have already expired, on
December 31, 2010 and December 31,
2013, respectively. Since no other
tolerances would remain in that
paragraph, the Agency is reserving that
paragraph. EPA is making the revisions
in 40 CFR 180.176(b) without notice and
opportunity to comment. Section
553(b)(3)(B) of the APA provides that
notice and comment is not necessary
“when the agency for good cause finds
(and incorporates the finding and a brief
statement of reasons therefore in the
rules issued) that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.” EPA finds good cause here
because removing the listing does not
affect the legal status of the already
expired tolerances.

EPA is finalizing these tolerance
actions in order to implement the
tolerance recommendations made
during the reregistration and tolerance
reassessment processes (including
follow-up on canceled or additional
uses of pesticides). As part of these
processes, EPA is required to determine
whether each of the amended tolerances
meets the safety standard of FFDCA.
The safety finding determination of
“reasonable certainty of no harm” is
discussed in detail in each RED for the
active ingredient. REDs recommend the
implementation of certain tolerance
actions, including modifications, to
reflect current use patterns, to meet
safety findings and change commodity
names and groupings in accordance
with new EPA policy. Printed copies of
many REDs may be obtained from EPA’s
National Service Center for
Environmental Publications (EPA/
NSCEP), P.O. Box 42419, Cincinnati,
OH 45242-2419; telephone number: 1-
800—490-9198; fax number: 1-513—489—
8695; Internet at http://www.epa.gov/
ncepihom and from the National
Technical Information Service (NTIS),
5285 Port Royal Rd., Springfield, VA
22161; telephone number: 1-800-553—
6847 or (703) 605—6000; Internet at
http://www.ntis.gov. Electronic copies of
REDs are available on the Internet at
http://www.regulations.gov and http://
www.epa.gov/pesticides/reregistration/
status.htm.

In this final rule, EPA is revoking
certain tolerances and/or tolerance
exemptions because either they are no
longer needed or are associated with

food uses that are no longer registered
under the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
in the United States. Those instances
where registrations were canceled were
because the registrant failed to pay the
required maintenance fee and/or the
registrant voluntarily requested
cancellation of one or more registered
uses of the pesticide active ingredient.
The tolerances revoked by this final rule
are no longer necessary to cover
residues of the relevant pesticides in or
on domestically treated commodities or
commodities treated outside but
imported into the United States. It is
EPA’s general practice to issue a final
rule revoking those tolerances and
tolerance exemptions for residues of
pesticide active ingredients on crop uses
for which there are no active
registrations under FIFRA, unless any
person in comments on the proposal
indicates a need for the tolerance or
tolerance exemption to cover residues in
or on imported commodities or legally
treated domestic commodities.

EPA has historically been concerned
that retention of tolerances that are not
necessary to cover residues in or on
legally treated foods may encourage
misuse of pesticides within the United
States.

Generally, EPA will proceed with the
revocation of these tolerances on the
grounds discussed in Unit IL.A. if one of
the following conditions applies:

e Prior to EPA’s issuance of a FFDCA
section 408(f) order requesting
additional data or issuance of a FFDCA
section 408(d) or (e) order revoking the
tolerances on other grounds,
commenters retract the comment
identifying a need for the tolerance to be
retained.

e EPA independently verifies that the
tolerance is no longer needed.

o The tolerance is not supported by
data that demonstrate that the tolerance
meets the requirements under FFDCA.

This final rule does not revoke those
tolerances for which EPA received
comments stating a need for the
tolerance to be retained. Among the
comments received by EPA, are the
following:

1. General comments.—i. Comments
by the EBDC Task Force. The task force
expressed support for the proposed
change in the tolerance expression for
ethylenebis dithiocarbamate (EBDC)
fungicides from zineb equivalents to
carbon disulfide equivalents. However,
the task force proposed alternative
language for the text proposed by EPA
in 40 CFR 180.3(d)(5), which adds
carbon disulfide as part of the tolerance
definition. In addition, the task force
requested that EPA should clarify that

thiram is not a member of the EBDC
class of fungicides, and thiram does not
have a common mechanism of toxicity
with the EBDCs. The task force stated
that the individual mancozeb, maneb,
and metiram REDs document that the
EBDCs do not have a common mode of
action with any other dithiocarbamate.
Therefore the aggregate exposures and
risks referred to in Unit I1.A.2. of the
proposed rule are separate for the EBDC
fungicides and for thiram.

Agency response. EPA thanks the
EBDC Task Force for its support of the
proposed tolerance expression change to
carbon disulfide equivalents for EBDC
fungicides. The task force is correct
regarding the text proposed in 40 CFR
180.3(d)(5) in that the comparison
should be on a single basis, and not a
combination of zineb and carbon
disulfide values. However, instead of
comparing the tolerances to the zineb
values, as recommended by the task
force, EPA is making the comparison to
the new expression, carbon disulfide in
40 CFR 180.3(d)(5) to read as set out in
the regulatory text at the end of this
document. The conversion from zineb to
carbon disulfide equivalents allows
harmonization of U.S. tolerances with
Codex Maximum Residue Limits
(MRLs).

Regarding the task force’s comment
about EBDC fungicides and thiram, EPA
presumes that the task force is referring
to the following statement in the
proposed rule: “EPA has determined
that the aggregate exposures and risks
are not of concern for the above-
mentioned pesticide active ingredients
based upon the data identified in the
RED or TRED which lists the submitted
studies that the Agency found
acceptable.” This statement is a generic
statement included in all tolerance
actions based on recommendations in
REDs and TREDs, referring to the safety
standard in FFDCA. It is meant to imply
that the aggregate risks for the
individual chemicals are not of concern,
which includes the aggregate exposure
including food, drinking water, and
residential sources. This statement does
not refer to the aggregate risk of the
metabolite that is common to the
EBDCs, ethylene thiourea, nor does it
imply that there is a common mode of
action among all dithiocarbamates. The
Agency has reviewed the
dithiocarbamates and has determined
that there is insufficient evidence to
support grouping them in a common
mechanism group (http://www.epa.gov/
pesticides/cumulative/dithiocarb.pdf).

ii. Comments by the Natural
Resources Defense Council (NRDC).
NRDC expressed concern about the
effects of the EBDC fungicides on
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women of child-bearing age, stating that
for all the EBDCs and their degradate
ethylene thiourea (ETU), the thyroid is
the target organ. They have noted that

a decrease in thyroxine in pregnant and
lactating women, such as has been
observed in laboratory animals exposed
to the EBDC fungicides, can result in
neuro-developmental problems in their
children. NRDC specifically inquired
whether the Agency considered the
risks to the infants of low-iodide
women, and has recommended that the
Agency retain the Food Quality
Protection Act (FQPA) factor of at least
10X, and possibly more. Also, NRDC
encouraged EPA to fully evaluate the
endocrine disrupting activity of the
EBDC fumigants, potentially at very low
environmentally-relevant exposure
levels, using appropriately designed
tests such as from the Endocrine
Disruptor Screening Program (EDSP).
NRDC stated that EPA has the
opportunity to obtain reliable data about
the endocrine disrupting effects
associated with the EBDC fumigants,
given the most current understanding
about endocrine disruptors. NRDC
recommended that EPA require
registrants to submit a study properly
designed to detect endocrine disruption.
Also, NRDC expressed concerns about
the potential toxicity of inert ingredients
in the end use products made with
EBDC fumigants, Agency follow-up on
the compliance rate with mitigation
measures, or any follow-up on the
effectiveness of the mitigation in
protecting workers and exposed
wildlife, and the availability of non-
chemical and reduced-risk chemical
alternatives in its benefits assessment
for the EBDC fumigants. In addition,
NRDC objected to the continued use of
the EBDC fungicides, which they
described as not reduced-risk pesticides,
in Integrated Pest Management (IPM)
programs for many foliar disease
management programs.

Agency response. On August 16, 2010,
EPA sent a letter to NRDC which
constituted a partial response by EPA to
a letter dated November 16, 2009,
submitted to the docket on behalf of
NRDC, commenting on the September
16, 2009 proposed tolerance rule. EPA’s
response of August 16, 2010 addressed
NRDC'’s concerns regarding the toxicity
of inert ingredients in EBDC products,
compliance with and effectiveness of
mitigation measures, and consideration
of non-chemical and reduced-risk
alternatives in the benefits assessments
for the EBDCs. The matters discussed in
the August 16, 2010 response pertain to
registration of EBDCs under FIFRA and
are not relevant to setting of tolerances

under FFDCA. That response is
available in the docket of this final rule.

In a document dated July 9, 2010,
EPA revised its responses of earlier
documents (March 30, 2010 and May
14, 2010) to address NRDC’s comments
on the FQPA safety factor and the risks
to infants of low-iodide women of child-
bearing age and potential endocrine-
disrupting activity of EBDCs. EPA
believes that the tolerances are safe for
the reasons identified in the July 9, 2010
response. In addition, that response
discussed the Endocrine Disruptor
Screening Program as it applies to
EBDCs and how existing endocrine
disruption data regarding EBDCs is
already taken into account in the
FFDCA safety finding for EBDCs. The
three EPA response documents are
available in the docket of this final rule.

2. Specific chemical comments.—i.
Mancozeb.—a. Comments by the
Mancozeb Task Force (MTF). The MTF
expressed support for the proposed
change in the mancozeb tolerance
expression from zineb equivalents to
carbon disulfide equivalents. The MTF
stated that because the tolerance for
sweet corn (kernel plus cob removed)
was proposed by EPA to be decreased to
0.1 ppm and EPA determined that data
for sweet corn can be translated to
popcorn grain, the tolerance for popcorn
grain should not be decreased to 0.06
ppm as EPA proposed, but instead
should also be set at 0.1 ppm. Also, the
MTF stated that no member of the MTF
is supporting the carrot use on a
regional basis and the existing tolerance
could be revoked. In addition, the MTF
commented on the mancozeb RED
recommendations for certain grain,
bran, flour, and hay tolerances.

b. Comment by Argentine Department
of Agriculture. The Argentine
Department of Agriculture expressed
deep concern over the Agency’s
proposed decrease to 1.5 ppm for the
mancozeb tolerance on grape, and
requested a copy of the risk assessment.

Agency response. EPA thanks the
MTF for its support of the proposed
tolerance expression change for
mancozeb. EPA proposed to decrease
the tolerance on sweet corn (kernel plus
cob with husks removed) to 0.1 ppm in
order to harmonize with a Codex MRL
of 0.1 expressed as milligrams (mg)
carbon disulfide/killigram (kg) for
dithiocarbamates. Because EPA
determined that the data for sweet corn
can be translated to popcorn grain, EPA
agrees with the MTF that the popcorn
grain tolerance should be decreased to
0.1 ppm. Regarding the mancozeb
tolerance for carrot roots, there is an
existing FIFRA section 24(c)
registration, and therefore EPA is

redesignating that tolerance from 40
CFR 180.176(a) to (c) and decreasing it
to 1 ppm. However, EPA is also revising
the introductory text there to include a
reference for the definition of a regional
tolerance in 40 CFR 180.1(1). EPA is
including that reference herein without
notice and opportunity to comment.
Section 553(b)(3)(B) of the APA
provides that notice and comment is not
necessary ‘“‘when the agency for good
cause finds (and incorporates the
finding and a brief statement of reasons
therefore in the rules issued) that notice
and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.” EPA finds good
cause here because including a
reference does not affect the legal status
of the tolerance.

As stated in the Federal Register of
September 16, 2009, EPA did not
propose certain tolerance actions
(cottonseed; field corn grain; papaya;
grain and straw of barley, oat, rye, and
wheat; and milling feed fractions of
barley, oat, and wheat) at that time
because it had not verified that all
mancozeb registrations for them had
been revised or that required data had
been received and approved. The
Agency expects to address other
mancozeb tolerance actions in a future
publication in the Federal Register.

Concerning the Argentine Department
of Agriculture’s request, EPA did send
a risk assessment and would be happy
to address any specific questions.

ii. Thiram.—Comment by VJP
Consulting, Inc. VJP Consulting
commented on behalf of Taminco, Inc.,
a registrant of thiram, whose request for
voluntary cancellation for thiram use on
apples in the United States had been
approved by EPA. VJP stated that the
most recent dietary risk assessments for
thiram in 2009 continued to include
apple use and the acute and chronic
dietary risks were acceptable. VJP noted
that although EPA proposed to revoke
the thiram tolerance on apple in the
Federal Register of September 16. 2009,
Taminco wanted the tolerance on apple
maintained for importation purposes. In
communication with the Agency in
2007, Taminco had declared such an
interest and the Agency had notified
Taminco that it must provide
justification that the U.S. data is
comparable to data that would have
likely been gathered from trials in
Canada and encouraged Taminco to
submit at least some foreign data (at
least 1 Canadian field trial). The Agency
suggested that if thiram is being used in
Canada, then some residue data should
exist. The Agency noted that apples
were removed at the time of the RED
due to acute dietary concerns, and
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therefore, Taminco should also submit
percent crop treated information in
Canada and the percentage of thiram
treated apples being imported for
additional consideration. Further, the
registrant was told to contact the
Agency if there were additional
questions.

Agency response. Because in a
comment to the proposed rule, Taminco
expressed a need for retention of the
apple tolerance for import purposes and
intends to support the tolerance with
data, EPA will not revoke the tolerance
for thiram in 40 CFR 180.132 on apple
at this time. After the data have been
reviewed, EPA will re-evaluate that
tolerance under FFDCA. If data
adequate to support a safety finding are
lacking, EPA intends to revoke the
tolerance on apple in 40 CFR 180.132.

Also, in the intervening period since
the proposed rule published in the
Federal Register of September 16, 2009,
EPA has published several final rules
which established tolerances for thiram
expressed in residues of thiram
(September 23, 2009 (74 FR 48386)
(FRL—8431-9), February 12, 2014 (79 FR
8295) (FRL—9904-22), and April 4, 2014
(79 FR 18818) (FRL-9909-02)).
Recently, EPA determined how all the
existing tolerance levels for thiram
should be expressed as carbon disulfide
equivalents. Therefore, EPA will not
take any tolerance actions on thiram in
this final rule. Instead, EPA expects to
propose them in a future notice in the
Federal Register.

With the exception of the changes
described in Unit IL.A. and in the
Agency responses to comments in this
final rule, EPA is finalizing the
amendments proposed concerning the
pesticide active ingredient mancozeb in
the Federal Register of September 16,
2009 and for good cause is removing
expired maneb tolerances. For a detailed
discussion of the Agency’s rationale for
the finalized tolerance actions, refer to
the proposed rule of September 16,
2009.

B. What is the Agency’s authority for
taking this action?

EPA may issue a regulation
establishing, modifying, or revoking a
tolerance under FFDCA section 408(e).
In this final rule, EPA is establishing,
modifying, and revoking tolerances to
implement the tolerance
recommendations made in the REDs for
the active ingredients during the
reregistration and tolerance
reassessment processes, and as follow-
up on canceled uses of pesticides.

C. When do these actions become
effective?

As stated in the DATES section, this
regulation is effective 180 days after the
date of publication in the Federal
Register. EPA is delaying the effective
date of these finalized actions to allow
a reasonable interval for producers in
exporting members of the World Trade
Organization’s Sanitary and
Phytosanitary Measures Agreement to
adapt to the requirements of a final rule.
EPA believes that existing stocks of the
canceled or amended pesticide products
labeled for the uses associated with the
revoked tolerances have been
completely exhausted and that treated
commodities have had sufficient time
for passage through the channels of
trade.

Any commodities listed in the
regulatory text of this document that are
treated with the pesticides subject to
this final rule, and that are in the
channels of trade following the
tolerance revocations, shall be subject to
FFDCA section 408(1)(5), as established
by FQPA. Under this unit, any residues
of these pesticides in or on such food
shall not render the food adulterated so
long as it is shown to the satisfaction of
the Food and Drug Administration that:

1. The residue is present as the result
of an application or use of the pesticide
at a time and in a manner that was
lawful under FIFRA.

2. The residue does not exceed the
level that was authorized at the time of
the application or use to be present on
the food under a tolerance or exemption
from tolerance. Evidence to show that
food was lawfully treated may include
records that verify the dates that the
pesticide was applied to such food.

III. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that

EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for total dithiocarbamates determined as
carbon disulfide in or on celery, fennel,
oat bran, flax seed, rice, and sorghum.

The Codex has established MRLs for
total dithiocarbamates determined as
carbon disulfide in or on banana at 2
mg/kg, cranberry at 5 mg/kg, peanut at
0.1 mg/kg, and sweet corn (corn-on-the-
cob) at 0.1 mg/kg. These MRLs will be
the same as the tolerances modified
herein for mancozeb in the United
States.

The Codex has established MRLs for
total dithiocarbamates determined as
carbon disulfide in or on bulb onions at
0.5 mg/kg, sugar beets at 0.5 mg/kg, and
tomato at 2 mg/kg. These MRLs will
remain covered by U.S. tolerances at
higher levels for mancozeb. These MRLs
are different than the tolerances
established for mancozeb in the United
States because of differences in use
patterns and/or good agricultural
practices.

The Codex has established MRLs for
total dithiocarbamates determined as
carbon disulfide in or on various other
commodities, including grapes at 5 mg/
kg and pome fruits at 5 mg/kg. These
MRLs are different than the tolerances
modified herein for mancozeb in the
United States because of differences in
use patterns and/or good agricultural
practices.

IV. Statutory and Executive Order
Reviews

In this final rule, EPA establishes
tolerances under FFDCA section 408(e),
and also modifies and revokes specific
tolerances established under FFDCA
section 408. The Office of Management
and Budget (OMB) has exempted these
types of actions (i.e., establishment and
modification of a tolerance and
tolerance revocation for which
extraordinary circumstances do not
exist) from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, entitled
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
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Reform Act of 1995 (UMRA) (2 U.S.C.
1501 et seq.). Nor does it require any
special considerations as required by
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994); or OMB review or any other
Agency action under Executive Order
13045, entitled ““Protection of Children
from Environmental Health Risks and
Safety Risks” (62 FR 19885, April 23,
1997). This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note). Pursuant
to the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.), the Agency
previously assessed whether
establishment of tolerances, exemptions
from tolerances, raising of tolerance
levels, expansion of exemptions, or
revocations might significantly impact a
substantial number of small entities and
concluded that, as a general matter,
these actions do not impose a significant
economic impact on a substantial
number of small entities. These analyses
for tolerance establishments and
modifications, and for tolerance
revocations were published on May 4,
1981 (46 FR 24950) and on December
17,1997 (62 FR 66020) (FRL-5753-1),
respectively, and were provided to the
Chief Counsel for Advocacy of the Small
Business Administration. Taking into
account this analysis and available
information concerning the pesticides
listed in this rule, the Agency hereby
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities. In
a memorandum dated May 25, 2001,
EPA determined that eight conditions
must all be satisfied in order for an
import tolerance or tolerance exemption
revocation to adversely affect a
significant number of small entity
importers, and that there is a negligible
joint probability of all eight conditions
holding simultaneously with respect to
any particular revocation. (This Agency
document is available in the docket of
the proposed rule). Furthermore, for the
pesticides named in this final rule, the
Agency knows of no extraordinary
circumstances that exist as to the
present revocations that would change
EPA’s previous analysis. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and

responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”” This final rule
directly regulates growers, food
processors, food handlers, and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).
For these same reasons, the Agency has
determined that this rule does not have
any ‘““tribal implications” as described
in Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

V. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal

Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 7, 2014.
Jack Housenger,
Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. In § 180.3, revise paragraph (d)(5) to
read as follows:

§180.3 Tolerances for related pesticide
chemicals.
* * * * *

(d) * * *
(5) Where tolerances are established
for more than one member of the class
of dithiocarbamates listed in paragraph
(e)(3) of this section on the same raw
agricultural commodity, the total
residue of such pesticides shall not
exceed that permitted by the highest
tolerance established for any one
member of the class, calculated both as
zinc ethylenebisdithiocarbamate and
carbon disulfide. The tolerance based on
zinc ethylenebisdithiocarbamate shall
first be multiplied by 0.6 to convert it
to the equivalent carbon disulfide
tolerance, and then the carbon disulfide
tolerance levels will be compared to
determine the highest tolerance level

per raw agricultural commodity.
* * * * *

§180.110 [Removed]
m 3. Remove § 180.110.

m 4.In §180.176, revise the table in
paragraph (a) and revise paragraphs (b),
and (c) to read as follows:

§180.176 Mancozeb; tolerances for
residues.

(a) * *x %

Commodity anritlﬁ Opner
AlIMOoNd ..o 0.1
Almond, hulls . 4
Apple ...ccoeeeee. 0.6
Asparagus ... 0.1
Atemoya ...... 3.0
Banana ....... 2
Barley, bran ... 20
Barley, flour ... 20
Barley, grain ......cccccceeiieiiinenn. 5
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8 y y 8
) Parts per , Parts per  International Bureau, Federal
Commodity million Commodity million Communications Commission,

Barl ed barl 0 Wheat. middii 20 Washington, DC 20554, at (202) 418—

arley, pearled barley eat, middlings ... ; :
Barley, straw ................... 25 Wheat, shorts ........ 20 g’gz orSV1'a eg}laﬂ at
Beet, sugar, dried pulp 3.0 Wheat, Straw .....cocoeverenencinnenes 25 indy.Spiers@fcc.gov.
gg:{’ 2382:' trgg;s """" 62).2 1There are no U.S. registrations for use of SUPPLEMENTARY INFORMATION: This is the
Broccoli o 7 mancozeb on tangerine. second set of corrections. The first set of
Cabbage .. 9 (b) Section 18 emergency exemptions. —corrections was published in the
Canistel ........... 15.0 [Reserved] Federal Register at 78 FR 29062,
Cattle, Kidney ........coocovvernnene. 0.5 (c) Tolerances with regional February 17, 2013. This document
gﬁm.e' lVer ..o, gg registrations. A tolerance with regional augments the corrections which were
Copmtoys P 4o Tegistrations, as defined in §180.1(1), is  published in the Federal Register at 78
Com. field. grain 01 established for residues of the fungicide  FR 29062, February 17, 2013.
Cormn. field. stover ... " 15 mancozeb, (a coordination product of . . .
Com. pop,’ grain ... 04 zincion and maneb (manganese List of Subjects in 47 CFR Part 25
Comn, pop, stover 40 gthylenebls.dlthmcarbamate)), 1pclud1ng Satellites and telecommunications.
Corn, sweet, forage .................. 70 its metabolites and degradates, in or on
Corn, sweet, kernel plus cob the commodity in the following table in Accordingly, 47 CFR part 25 is

with husks removed ............. 0.1 this paragraph. Compliance with the corrected by making the following
gg{%nsﬁi?jténsrfgfrsééa” 48 g tolerance levels specified in this corrective amendments:
Crabap;ple : 06 Paragraph is to be determined by
Cranberry 5 measuring only those mancozeb PART 25—SATELLITE
Custard apple . 3,0 Tresidues convertible to and expressed in COMMUNICATIONS
Fennel ............. 25 terms of the degradate carbon disulfide.
gaX, seed ... 0.15 5 m 1. The authority citation for part 25

inseng ...... 1.2 : arts per i .
Goat, kidney 05 Commodity millan continues to reads as follows:
Goat, liver ... 0.5 Authority: Interprets or applies sections 4,
[CTr: o= S 1.5 Carrot, roots ..., 1 301, 302, 303, 307, 309, 319, 332, 705, and
Hog, kidney .......cccceeveiniviiiens 0.5 721 of the Communications Act, as amended,
Hog, liver ........ 05 * * * * * 47 U.S.C. 154, 301, 302, 303, 307, 309, 319,
Horse, kidney .. 0.5 i
Horse. liver y ............................. 05 §180.319 [Amended] 332, 605, and 721, unl.ess 0therw1?e noted.
Lettuce, head ........c.cocoevurrvenrnn. 35 m5.In§180.319, remove the entry for ; 2. de § 25.349, revise hthe siectlon
kﬂettuce, leaf ... ::g 0 “Coordination product of zinc ion and ea hng and paragrap C(la]( f) lows:
O:F%I%JI: ...... 20. maneb” from the table in paragraph (a). introductory text to read as follows:
Oat, grain ......c.ccocveuenee 5 [FR Doc. 2014-10955 Filed 5-13-14; 8:45 am] §25.149 Application requirements for
Oat, groats/rolled oats 20 BILLING CODE 6560-50-P ancillary terrestrial components in Mobile-
Oat, straw ........ccceeeuees 25 Satellite Service networks operating in the
Onion, bulb . 1.5 1.5./1.6 GHz and 1.6/2.4 GHz Mobile-Satellite
papaya .. 10, FEDERAL COMMUNICATIONS Service.
Peanut hay 65 COMMISSION (@) * * *
Ezz:)e“r ---------- 12'6 47 CFR Part 25 . (1) ATC shall be de};loyed in the
Potato ............. 0.2 1B Docket No. 06—-154; FCC 12-116] orward-band mode o operation
Poultry, kidney 05 whereby .the ATC InObllf} terminals
Poultry, liver ... 05 2006 Biennial Regulatory Review transmit in the MSS uplink bands and
Quince ........ 0.6 the ATC base stations transmit in the
Rice, grain .. 0.06 AGENCY: Federal Communications MSS downlink bands in portions of the
Rye, bran ... 20 Commission. 1626.5-1660.5 MHz/1525-1559 MHz
252' g{g;‘v 22 ACTION: Correcting amendments. bands (L-band) and the 1610-1626.5
Sapé)dilla ............... 15.0 SUMMARY: The Federal Communications MHz/2483.5-2500 MHz bands.
Sapote, mamey . 15.0  Commission published a document in Note to paragraph (a)(1): * * *
Sapote, white ..... 150 the Federal Register at 78 FR 8417, on . . .,
gEeED' Ilgdney : 82 February 6, 2013, revising Commission

€ep, Ver -................ ’ rules. That document inadvertently Federal Communications Commission.

Sorghum, grain, forage 0.15 d the e-CFR t tto a f
Sorghum, grain, grain ..... 0.25 causedthe e- O revert 1o a lormer Marlene H. Dortch,
Sorghum, grain, stover ... 0.15 Vversion of a paragraph, Whlc_h had been Secretary.
Star apple ... 15.0 reVIS.ed by a document published the [FR Doc. 2014-11071 Filed 5-13—14; 8:45 am]
Sugar apple ... 3.0 previous day, at 78 FR 8230, February
Tangerine ! ..... 10 5, 2013. This document corrects the BILLING CODE 6712-01-P
Tomato ................ T 2.5  final rules by restoring the paragraph to
Vegetable, cucurbit, group 9 ... 2.0 the revised provision as published on
Wﬁlenautt bran ................................ 2870 February 5’ 2013.
Wheat. flour ... 20 DATES: Effective May 14, 2014.
Wheat, germ ... 20 FOR FURTHER INFORMATION CONTACT:
Wheat, grain 5 Cindy Spiers, Satellite Division,
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25

[IB Docket No. 12-267; FCC 13-111]

Comprehensive Review of Licensing
and Operating Rules for Satellite
Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: The Federal Communications
Commission published a document in
the Federal Register at 79 FR 8308,
February 12, 2014, revising Commission
rules. That document inadvertently
included a reference to 2 GHz Mobile-
Satellite Service in section 25.113. This
document corrects the final regulation
by revising that provision.

DATES: The Commission will publish a
document in the Federal Register
announcing the effective date of the rule
section corrected here and all other
rules adopted by FCC 13-111 after
receiving approval from the Office of
Management and Budget for the
information collection requirements
contained in the rulemaking.

FOR FURTHER INFORMATION CONTACT:
Cindy Spiers, Satellite Division,
International Bureau, Federal
Communications Commission,
Washington, DC 20554, at (202) 418—
1593 or via email at Cindy.Spiers@
fec.gov.

SUPPLEMENTARY INFORMATION: In FR Doc.
2014-02213 appearing on page 8308 in
the Federal Register of Wednesday,
February 12, 2014, the following
correction is made:

§25.113 [Corrected]

On page 8314, in the second column,
in § 25.113 in the second sentence in
paragraph (b), “1.5/1.6 GHz, 1.6/2.4
GHz, or 2 GHz Mobile-Satellite Service”
is corrected to read ““1.5/1.6 GHz or 1.6/
2.4 GHz GHz Mobile-Satellite Service”.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2014-11079 Filed 5-13—14; 8:45 am|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MB Docket No. 13-250, RM-11705, DA 14—
600]

Radio Broadcasting Services;
Tohatchi, New Mexico

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: At the request of The Navajo
Nation, the Audio Division amends the
FM Table of Allotments, by allotting
Channel 268C2 at Tohatchi, New
Mexico, as a first local Tribal Allotment
and a first local service to the
community. A staff engineering analysis
confirms that Channel 268C2 can be
allotted to Tohatchi consistent with the
minimum distance separation
requirements of the Commission’s Rules
with no imposition of a site restriction
at reference coordinates 35—-54—37 NL
and 108—46—-26 WL.

DATES: Effective June 16, 2014.

ADDRESSES: You may submit comments,
identified by MB Docket No. 13-250, by
any of the following methods:

¢ Federal Communications
Commission’s Web site: http://
fijallfoss.fcc.gov/ecfs2/. Follow the
instructions for submitting comments.

¢ People with Disabilities: Contact
the FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: 202—418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 13-250,
adopted May 1, 2014, and released May
2, 2014. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street SW., Washington,
DC 20554. This document may also be
purchased from the Commission’s
duplicating contractors, Best Copy and
Printing, Inc., 445 12th Street SW.,
Room CY-B402, Washington, DC 20554,
telephone 1-800-378-3160 or via email
www.BCPIWEB.com. This document

does not contain information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104-
13. The Commission will send a copy of
the Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

Federal Communications Commission.
Nazifa Sawez,

Assistant Chief, Audio Division, Media
Bureau.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336 and
339.

§73.202 [Amended].

m 2. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by adding Tohatchi, Channel
268C2.

[FR Doc. 2014-11116 Filed 5-13—14; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket No. 13-40; RM—11691; DA 14—
547]

Television Broadcasting Services;
Seaford and Dover, Delaware

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Western Pacific Broadcast,
LLC (““Western Pacific”’), amends the
Post-Transition Table of DTV
Allotments to delete channel 5 at
Seaford and substitute channel 5 at
Dover, Delaware and to modify
WMDE(TV)’s construction permit to
specify Dover as the station’s
community of license. Western Pacific
asserts that the change in community of
license would serve the public interest
by providing Dover, the second largest
city in Delaware, with its first local
television service and that the smaller
community of Seaford would remain
well-served after the reallotment.
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DATES: This rule is effective June 13,
2014.

FOR FURTHER INFORMATION CONTACT:
Peter Saharko, Peter.Saharko@fcc.gov,
Media Bureau, (202) 418—1856.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 13—40,
adopted May 1, 2014, and released May
1, 2014. The full text of this document
is available for public inspection and
copying during normal business hours
in the FCC’s Reference Information
Center at Portals II, CY-A257, 445 12th
Street SW., Washington, DC 20554. This
document will also be available via
ECFS (http://fjallfoss.fcc.gov/ecfs/). This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800-478-3160 or via the company’s
Web site, http://www.bcpiweb.com. To
request materials in accessible formats
for people with disabilities (braille,

large print, electronic files, audio
format), send an email to fcc504@fcc.gov
or call the Consumer & Governmental
Affairs Bureau at 202—418-0530 (voice),
202-418-0432 (tty).

This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104-13. In addition,
therefore, it does not contain any
information collection burden ‘‘for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Television.

Federal Communications Commission.
Barbara A. Kreisman,
Chief, Video Division, Media Bureau.

Final Rule

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336,
and 339.

§73.622 [Amended]

m 2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Delaware is amended by
removing channel 5 at Seaford and
adding channel 5 to Dover, Delaware.
[FR Doc. 2014-11081 Filed 5-13—14; 8:45 am]
BILLING CODE 6712-01-P
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Proposed Rules

Federal Register
Vol. 79, No. 93

Wednesday, May 14, 2014

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0308; Directorate
Identifier 2014—CE-012-AD]

RIN 2120-AA64

Airworthiness Directives; M7
Aerospace LLC Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for M7
Aerospace LLC Models SA227-AT,
SA227-AC, SA227-BC, SA227-CC, and
SA227-DC airplanes equipped with a
bayonet shear pin main cabin door
latching mechanism. This proposed AD
was prompted by fatigue cracks found
in the internal door surround doubler,
the external skin fuselage skin, and the
door corner fittings at the fuselage upper
forward corner of the main cabin door
cutout. This proposed AD would require
repetitively inspecting the four corners
of the main cabin door cutout for cracks,
making necessary repairs, and reporting
inspection results to M7 Aerospace LLC.
We are proposing this AD to correct the
unsafe condition on these products.
DATES: We must receive comments on
this proposed AD by June 30, 2014.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5

p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact M7
Aerospace LLC, 10823 NE Entrance

Road, San Antonio, Texas 78216; phone:

(210) 824—9421; fax: (210) 804—7766;
Internet: http://www.elbitsystems-
us.com; email:
MetroTech@M7Aerospace.com. You
may review this referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329—4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0308; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Andrew McAnaul, Aerospace Engineer,
FAA, ASW-150 (c/o San Antonio
MIDOQO), 10100 Reunion Place, Suite 650,
San Antonio, Texas 78216; phone: (210)
308-3365; fax: (210) 308—3370; email:
andrew.mcanaul@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2014-0308; Directorate Identifier 2014—
CE-012-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any

personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We received reports of fatigue
cracking of the main cabin door
surround structure on several M7
Aerospace LLC Models SA227-AT,
SA227-AC, SA227-BC, SA227-CC, and
SA227-DC airplanes that have a bayonet
shear pin type of latching mechanism
for the main cabin door.

Investigation revealed that the fatigue
cracks are related to a change in loading
due to design changes in the door
surround structure and the door
latching system.

This condition, if not corrected, could
result in probable decompression failure
with possible loss of structural integrity
of the cabin structure.

Relevant Service Information

We reviewed M7 Aerospace LLC
SA227 Series Commuter Category
Service Bulletin CC7-53-005 and
SA227 Series Service Bulletin 227-53—
009, both dated November 15, 2013. The
service information describes
procedures for repetitively inspecting
the internal and external skin doublers,
fuselage skin, and the fuselage door
frame corner member for cracks. The
service information also describes
procedures for repairing the cracks. In
addition, if no cracks are found, the
service information also includes
procedures for installing a repair kit as
preventative measure to extend the
inspection intervals.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously. This proposed AD also
requires sending inspection results to
M7 Aerospace LLC.

Costs of Compliance

We estimate that this proposed AD
affects 250 airplanes of U.S. registry.
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We estimate the following costs to
comply with this proposed AD:

ESTIMATED COSTS

Action Labor Parts Cost per Cost on U.S.
cost cost product operators
Threshold high frequency eddy current (HFEC)/low | 2.5 work-hours x $85 per | Not Applicable ................. $212.50 $53,125

frequency eddy current (LFEC)/detailed visual in-

spection.

hour = $212.50.

We estimate the following costs to do
any necessary repairs that would be

required based on the results of the
proposed inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these repairs:

. Cost per
Action Labor cost Parts cost product
Repair Installation ..........ccceveviieiiiiieneeeeeee 48 work-hours x $85 per hour = $4,080 .........cccevuenene $6,670 $10,750

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB control number. The control
number for the collection of information
required by this AD is 2120-0056. The
paperwork cost associated with this AD
has been detailed in the Costs of
Compliance section of this document
and includes time for reviewing
instructions, as well as completing and
reviewing the collection of information.
Therefore, all reporting associated with
this AD is mandatory. Comments
concerning the accuracy of this burden
and suggestions for reducing the burden
should be directed to the FAA at 800
Independence Ave. SW., Washington,
DC 20591. ATTN: Information
Collection Clearance Officer, AES—200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for

safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended].

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

M7 Aerospace LLC: Docket No. FAA-2014—
0308; Directorate Identifier 2014—CE—
012-AD.

(a) Comments Due Date

We must receive comments by June 30,
2014.

(b) Affected ADs

None.

(c) Applicability

This AD applies to the M7 Aerospace LLC
airplanes listed in paragraphs (c)(1) through
(c)(5) of this AD that are equipped with a
bayonet shear pin main cabin door latching
mechanism and are certificated in any
category. Airplanes equipped with a “click-
clack” main cabin door latching mechanism
are not affected by this AD. Figure 3 of M7
Aerospace LLC SA227 Series Commuter
Category Service Bulletin CC7-53-005, and
M7 Aerospace LLC SA227 Series Service
Bulletin 227-53-009, both dated November
15, 2013, is a picture showing both styles of
latching mechanisms.

(1) Model SA227-AT airplanes, serial
numbers (S/Ns) AT570 through AT631, and
AT695.

(2) Model SA227-AC airplanes, S/Ns
AC570 through AC788.

(3) Model SA227-BC airplanes, S/Ns
BC762, BC764, BC766, and BC770 through
BC789.

(4) Model SA227-CC airplanes, S/N
CC827, CC829, and CC840 through CC844.

(5) Model SA227-DC airplanes, S/Ns
DC784, DC790 through DC826, DC828,
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DC830 through DC839, and DC845 through
DC904.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of
America—Code 5310, Fuselage Main,
Structure.

(e) Unsafe Condition

This AD was prompted by fatigue cracks
found in the internal door surround doubler,
the external skin fuselage skin, and the door
corner fittings at the fuselage upper forward
corner of the main cabin door cutout. We are
issuing the AD to prevent decompression
failure with possible loss of structural
integrity of the cabin structure.

(f) Compliance

Comply with this AD within the
compliance times specified in paragraph (g)
through paragraph (k) of this AD, including
all subparagraphs, unless already done.

(g) Inspections

(1) Do an initial detailed visual inspection
of the fuselage upper forward corner and
other 3 corners of the main cabin door cutout
for cracks following Table 1 in Step 2.
ACCOMPLISHMENT INSTRUCTIONS of M7
Aerospace LLC SA227 Series Commuter
Category Service Bulletin CC7-53-005 or M7
Aerospace LLC SA227 Series Service Bulletin
227-53-009, both dated November 15, 2013,
as applicable. Do the inspection at the
compliance times specified in paragraphs
(g)(1)(i) through (g)(1)(iv) of this AD. For the
purposes of this AD, owner/operators who do
not track total aircraft flight cycles (TAC), use
a .5 to 1 conversion, e.g., 35,000 TAC is
equivalent to 17,500 hours time-in-service
(TIS). For owner/operators who do not track
flight cycles, use a 1 to 1 conversion, e.g., 300
flight cycles are equivalent to 300 hours TIS.

(i) For aircraft with more than 35,000 TAC,
inspect within the next 300 flight cycles after
the effective date of this AD.

(ii) For aircraft with 20,001-35,000 TAC,
inspect within the next 600 flight cycles after
the effective date of this AD.

(iii) For aircraft with 12,000-20,000 TAC,
inspect within the next 1,000 flight cycles
after the effective date of this AD.

(iv) For aircraft with less than 12,000 TAC,
inspect at 12,000 flight cycles or within the
next 1,000 flight cycles after the effective
date of this AD, whichever occurs later.

(2) If no cracks are found during the
inspection required by paragraph (g)(1) of
this AD, repetitively thereafter at intervals
not to exceed 2,000 flight cycles do a detailed
visual inspection of the fuselage upper
forward corner and other 3 corners of the
main cabin door cutout for cracks following
Table 1 in Step 2. ACCOMPLISHMENT
INSTRUCTIONS of M7 Aerospace LLC
SA227 Series Commuter Category Service
Bulletin CC7-53—-005 or M7 Aerospace LLC
SA227 Series Service Bulletin 227-53-009,
both dated November 15, 2013, as applicable.

(h) Repair Cracks and Repetitively Inspect

(1) If any cracks are found during any
inspection required in paragraph (g) through
paragraph (i) of this AD, before further flight
after the inspection in which a crack is

found, repair or replace the cracked structure
following Step 3. REPAIR OF CRACKED
INNER DOUBLE, Step 4. REPAIR OF
CRACKED FUSELAGE SKIN, and/or Step 5.
REPAIR OF CRACKED CORNER FITTING of
M7 Aerospace LLC SA227 Series Commuter
Category Service Bulletin CC7-53—-005, or M7
Aerospace LLC SA227 Series Service Bulletin
227-53-009, both dated November 15, 2013,
as applicable.

(2) If you made the repairs required in
paragraph (h)(1) of this AD by installing
repair kit part number (P/N) 27K24191-001,
do the threshold and repeat inspections
following Table 2 in Step 2.
ACCOMPLISHMENT INSTRUCTIONS of M7
Aerospace LLC SA227 Series Commuter
Category Service Bulletin CC7-53-005, dated
November 15, 2013; or M7 Aerospace LLC
SA227 Series Service Bulletin 227-53-009,
dated November 15, 2013, as applicable.

(3) If you made the repairs required in
paragraph (h)(1) of this AD by replacing the
fuselage skin by installing kit 27K24191-003,
or if the corner fitting was replaced and no
other cracks are present, repetitively
thereafter inspect following Table 1 in Step
2. ACCOMPLISHMENT INSTRUCTIONS of
M7 Aerospace LLC SA227 Series Commuter
Category Service Bulletin CC7-53-005, or M7
Aerospace LLC SA227 Series Service Bulletin
227-53—009, both dated November 15, 2013,
as applicable.

(i) Extend Repetitive Inspection Intervals

After any inspection required in paragraph
(g)(1) and (g)(2) of this AD and no damage,
defects, or cracks are found, you may install
repair kit P/N 27K24191-001 following Step
6. ADDITION OF KIT DRAWING REPAIR
MEMBERS AS PREVENTATIVE ACTION of
M7 Aerospace LLC SA227 Series Commuter
Category Service Bulletin CC7-53-005, or M7
Aerospace LLC SA227 Series Service Bulletin
227-53-009, both dated November 15, 2013,
as applicable, to extend the inspection
intervals. After installing repair kit P/N
27K24191-001 do the threshold and repeat
inspections following Table 3 of Step 2.
ACCOMPLISHMENT INSTRUCTIONS of M7
Aerospace LLC SA227 Series Commuter
Category Service Bulletin CC7-53—-005, or M7
Aerospace LLC SA227 Series Service Bulletin
227-53-009, both dated November 15, 2013,
as applicable.

(j) Reporting Requirement

Within 30 days after any inspection
required by paragraph (g) through paragraph
(i) of this AD where a crack or any other
damage is found, report the results of that
inspection to M7 Aerospace LLC following
the instructions specified in Step 2.1. of the
ACCOMPLISHMENT INSTRUCTIONS of M7
Aerospace LLC SA227 Series Commuter
Category Service Bulletin CC7-53-005, dated
November 15, 2013; or Step 2.J. of the
ACCOMPLISHMENT INSTRUCTIONS of M7
Aerospace LLC SA227 Series Service Bulletin
227-53—009, dated November 15, 2013, as
applicable.

(k) Credit for Previous Repairs

As of the effective date of this AD, owner/
operators who had the initial inspection and
any resulting repairs done before the effective
date of this AD using procedures different

from those specified in M7 Aerospace LLC
SA227 Series Commuter Category Service
Bulletin CC7-53-005, dated November 15,
2013; and M7 Aerospace LLC SA227 Series
Service Bulletin 227-53-009, dated
November 15, 2013, may apply for an
alternative method of compliance (AMOC)
following the instructions in paragraph (m) of
this AD.

(1) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 5 minutes per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW., Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—200.

(m) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Fort Worth Airplane
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(n) Related Information

(1) For more information about this AD,
contact Andrew McAnaul, Aerospace
Engineer, FAA, ASW-150 (c/o San Antonio
MIDQ), 10100 Reunion Place, Suite 650, San
Antonio, Texas 78216; phone: (210) 308—
3365; fax: (210) 308—3370; email:
andrew.mcanaul@faa.gov.

(2) For service information identified in
this AD, contact M7 Aerospace LLG, 10823
NE Entrance Road, San Antonio, Texas
78216; phone: (210) 824-9421; fax: (210)
804-7766; Internet: http://
www.m7aerospace.com; email:
MetroTech@M7Aerospace.com. You may
view this referenced service information at
the FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call 816-329-4148.
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Issued in Kansas City, Missouri on May 7,
2014.

Timothy Smyth,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014-11072 Filed 5-13-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-150760-13]
RIN 1545-BMO05

Definition of Real Estate Investment
Trust Real Property

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations that clarify the
definition of real property for purposes
of the real estate investment trust
provisions of the Internal Revenue Code
(Code). These proposed regulations
provide guidance to real estate
investment trusts and their
shareholders. This document also
provides notice of a public hearing on
these proposed regulations.

DATES: Written or electronic comments
must be received by August 12, 2014.
Requests to speak and outlines of topics
to be discussed at the public hearing
scheduled for September 18, 2014 must
be received by August 12, 2014.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-150760-13), room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-150760—
13), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC, or sent electronically,
via the Federal eRulemaking Portal at
www.regulations.gov (IRS REG-150760—
13). The public hearing will be held in
the IRS Auditorium, Internal Revenue
Building, 1111 Constitution Avenue
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Andrea Hoffenson, (202) 317-6842, or
Julanne Allen, (202) 317-6945;
concerning submissions of comments,
the hearing, and/or to be placed on the
building access list to attend the
hearing, Oluwafunmilayo (Funmi)

Taylor, (202) 317-6901 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Background

This document contains amendments
to the Income Tax Regulations (26 CFR
part 1) relating to real estate investment
trusts (REITs). Section 856 of the Code
defines a REIT by setting forth various
requirements. One of the requirements
for a taxpayer to qualify as a REIT is that
at the close of each quarter of the
taxable year at least 75 percent of the
value of its total assets is represented by
real estate assets, cash and cash items
(including receivables), and government
securities. See section 856(c)(4). Section
856(c)(5)(B) defines real estate assets to
include real property and interests in
real property. Section 856(c)(5)(C)
indicates that real property means “land
or improvements thereon.” Section
1.856—3(d) of the Income Tax
Regulations, promulgated in 1962,
defines real property for purposes of the
regulations under sections 856 through
859 as—

land or improvements thereon, such as
buildings or other inherently permanent
structures thereon (including items which are
structural components of such buildings or
structures). In addition, the term ‘real
property” includes interests in real property.
Local law definitions will not be controlling
for purposes of determining the meaning of
the term “‘real property” as used in section
856 and the regulations thereunder. The term
includes, for example, the wiring in a
building, plumbing systems, central heating,
or central air-conditioning machinery, pipes
or ducts, elevators or escalators installed in
the building, or other items which are
structural components of a building or other
permanent structure. The term does not
include assets accessory to the operation of

a business, such as machinery, printing
press, transportation equipment which is not
a structural component of the building, office
equipment, refrigerators, individual air-
conditioning units, grocery counters,
furnishings of a motel, hotel, or office
building, etc., even though such items may
be termed fixtures under local law.

Section 1.856-3(d).

The IRS issued revenue rulings
between 1969 and 1975 addressing
whether certain assets qualify as real
property for purposes of section 856.
Specifically, the published rulings
describe assets such as railroad
properties,! mobile home units
permanently installed in a planned
community,? air rights over real

1Rev. Rul. 69-94 (1969-1 CB 189), (see
§601.601(d)(2)(ii)(b) of this chapter).

2Rev. Rul. 71-220 (1971-1 CB 210), (see
§601.601(d)(2)(ii)(b) of this chapter).

property,? interests in mortgage loans
secured by total energy systems,* and
mortgage loans secured by microwave
transmission property,® and the rulings
address whether the assets qualify as
either real property or interests in real
property under section 856. Since these
published rulings were issued, REITs
have sought to invest in various types of
assets that are not directly addressed by
the regulations or the published rulings,
and have asked for and received letter
rulings from the IRS addressing certain
of these assets. Because letter rulings are
limited to their particular facts and may
not be relied upon by taxpayers other
than the taxpayer that received the
ruling, see section 6110(k)(3), letter
rulings are not a substitute for published
guidance. The IRS and the Treasury
Department recognize the need to
provide additional published guidance
on the definition of real property under
sections 856 through 859. This
document proposes regulations that
define real property for purposes of
sections 856 through 859 by providing
a framework to analyze the types of
assets in which REITs seek to invest.
These proposed regulations provide
neither explicit nor implicit guidance
regarding whether various types of
income are described in section
856(c)(3).6

Explanation of Provisions

Consistent with section 856, the
existing regulations, and published
guidance interpreting those regulations,
these proposed regulations define real
property to include land, inherently
permanent structures, and structural
components. In determining whether an
item is land, an inherently permanent
structure, or a structural component,
these proposed regulations first test
whether the item is a distinct asset,
which is the unit of property to which
the definitions in these proposed
regulations apply.

In addition, these proposed
regulations identify certain types of
intangible assets that are real property
or interests in real property for purposes
of sections 856 through 859. These
proposed regulations include examples
to illustrate the application of the

3Rev. Rul. 71-286 (1971-2 CB 263), (see
§601.601(d)(2)(ii)(b) of this chapter).

4Rev. Rul. 73—-425 (1973-2 CB 222), (see
§601.601(d)(2)(ii)(b) of this chapter).

5Rev. Rul. 75424 (1975-2 CB 269), (see
§601.601(d)(2)(ii)(b) of this chapter).

6 One of the requirements for qualifying as a REIT
is that a sufficiently large fraction of an entity’s
gross income be derived from certain specified
types of income (which include “rents from real
property” and ‘““interest on obligations secured by
mortgages on real property or on interests in real
property”’). Section 856(c)(3).
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principles of these proposed regulations
to determine whether certain distinct
assets are real property for purposes of
sections 856 through 859.

Distinct Asset

These proposed regulations provide
that each distinct asset is tested
individually to determine whether the
distinct asset is real or personal
property. Items that are specifically
listed in these proposed regulations as
types of buildings and other inherently
permanent structures are distinct assets.
Assets and systems specifically listed in
these proposed regulations as types of
structural components also are treated
as distinct assets. Other distinct assets
are identified using the factors provided
by these proposed regulations. All listed
factors must be considered, and no one
factor is determinative.

Land

These proposed regulations define
land to include not only a parcel of
ground, but the air and water space
directly above the parcel. Therefore,
water space directly above the seabed is
land, even though the water itself flows
over the seabed and does not remain in
place. Land includes crops and other
natural products of land until the crops
or other natural products are detached
or removed from the land.

Inherently Permanent Structures

Inherently permanent structures and
their structural components are real
property for purposes of sections 856
through 859. These proposed
regulations clarify that inherently
permanent structures are structures,
including buildings, that have a passive
function. Therefore, if a distinct asset
has an active function, such as
producing goods, the distinct asset is
not an inherently permanent structure
under these proposed regulations. In
addition to serving a passive function, a
distinct asset must be inherently
permanent to be an inherently
permanent structure. For this purpose,
permanence may be established not
only by the method by which the
structure is affixed but also by the
weight of the structure alone.

These proposed regulations
supplement the definition of inherently
permanent structure by providing a safe
harbor list of distinct assets that are
buildings, as well as a list of distinct
assets that are other inherently
permanent structures. If a distinct asset
is on one of these lists, either as a
building or as an inherently permanent
structure, the distinct asset is real
property for purposes of sections 856
through 859, and a facts and

circumstances analysis is not necessary.
If a distinct asset is not listed as either
a building or an inherently permanent
structure, these proposed regulations
provide facts and circumstances that
must be considered in determining
whether the distinct asset is either a
building or other inherently permanent
structure. All listed factors must be
considered, and no one factor is
determinative.

One distinct asset that these proposed
regulations list as an inherently
permanent structure is an outdoor
advertising display subject to an
election to be treated as real property
under section 1033(g)(3). Section
1033(g)(3) provides taxpayers with an
election to treat certain outdoor
advertising displays 7 as real property
for purposes of Chapter 1 of the Code.

Structural Components

These proposed regulations define a
structural component as a distinct asset
that is a constituent part of and
integrated into an inherently permanent
structure that serves the inherently
permanent structure in its passive
function and does not produce or
contribute to the production of income
other than consideration for the use or
occupancy of space. An entire system is
analyzed as a single distinct asset and,
therefore, as a single structural
component, if the components of the
system work together to serve the
inherently permanent structure with a
utility-like function, such as systems
that provide a building with electricity,
heat, or water.8 For a structural
component to be real property under
sections 856 through 859, the taxpayer’s
interest in the structural component
must be held by the taxpayer together
with the taxpayer’s interest in the
inherently permanent structure to
which the structural component is
functionally related. Additionally, ifa
distinct asset that is a structural
component is customized in connection
with the provision of rentable space in

7 Section 1.1033(g)-1(b)(3) defines outdoor
advertising display for purposes of the section 1033
election as ““a rigidly assembled sign, display, or
device that constitutes, or is used to display, a
commercial or other advertisement to the public
and is permanently affixed to the ground or
permanently attached to a building or other
inherently permanent structure.”

8See Rev. Rul. 73—425 (1973-2 CB 222), (see
§601.601(d)(2)(ii)(b) of this chapter) (holding that a
total energy system that provides a building with
electricity, steam or hot water, and refrigeration
may be a structural component of that building).
The IRS and the Treasury Department are
considering guidance to address the treatment of
any income earned when a system that provides
energy to an inherently permanent structure held by
the REIT also transfers excess energy to a utility
company.

an inherently permanent structure, the
customization of that distinct asset does
not cause it to fail to be a structural
component.

Under these proposed regulations, an
asset or system that is treated as a
distinct asset is a structural component,
and thus real property for purposes of
sections 856 through 859, if the asset or
system is included on the safe harbor
list of assets that are structural
components. If an asset or system that
is treated as a distinct asset is not
specifically listed as a structural
component, these proposed regulations
provide a list of facts and circumstances
that must be considered in determining
whether the distinct asset or system
qualifies as a structural component. No
one factor is determinative.

These proposed regulations do not
retain the phrase ‘““assets accessory to
the operation of a business,” which the
existing regulations use to describe an
asset with an active function that is not
real property for purposes of the
regulations under sections 856 through
859. The IRS and the Treasury
Department believe that the phrase
“assets accessory to the operation of a
business’ has created uncertainty
because the existing regulations are
unclear whether certain assets that are
permanent structures or components
thereof nevertheless fail to be real
property because they are used in the
operation of a business. Instead, these
proposed regulations adopt an approach
that considers whether the distinct asset
in question either serves a passive
function common to real property or
serves the inherently permanent
structure to which it is constituent in
that structure’s passive function. On the
other hand, if an asset has an active
function, such as a distinct asset that
produces, manufactures, or creates a
product, then the asset is not real
property unless the asset is a structural
component that serves a utility-like
function with respect to the inherently
permanent structure of which itis a
constituent part. Similarly, if an asset
produces or contributes to the
production of income other than
consideration for the use or occupancy
of space, then that asset is not real
property. Thus, items that were assets
accessory to the operation of a business
under the existing regulations will
continue to be excluded from the
definition of real property for purposes
of sections 856 through 859 either
because they are not inherently
permanent or because they serve an
active function. These distinct assets
include, for example, machinery; office,
off-shore drilling, testing, and other
equipment; transportation equipment
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that is not a structural component of a
building; printing presses; refrigerators;
individual air-conditioning units;
grocery counters; furnishings of a motel,
hotel, or office building; antennae;
waveguides; transmitting, receiving, and
multiplex equipment; prewired modular
racks; display racks and shelves; gas
pumps; and hydraulic car lifts.

Intangible Assets That Are Real
Property

These proposed regulations also
provide that certain intangible assets are
real property for purposes of sections
856 through 859. To be real property,
the intangible asset must derive its
value from tangible real property and be
inseparable from the tangible real
property from which the value is
derived. Under § 1.856—2(d)(3) the
assets of a REIT are its gross assets
determined in accordance with
generally accepted accounting
principles (GAAP). Intangibles
established under GAAP when a
taxpayer acquires tangible real property
may meet the definition of real property
intangibles. A license or permit solely
for the use, occupancy, or enjoyment of
tangible real property may also be an
interest in real property because it is in
the nature of an interest in real property
(similar to a lease or easement). If an
intangible asset produces, or contributes
to the production of, income other than
consideration for the use or occupancy
of space, then the asset is not real
property or an interest in real property.
Thus, for example, a permit allowing a
taxpayer to engage in or operate a
particular business is not an interest in
real property.

Other Definitions of Real Property

The terms real property and personal
property appear in numerous Code
provisions that have diverse contexts
and varying legislative purposes. In
some cases, certain types of assets are
specifically designated as real property
or as personal property by statute, while
in other cases the statute is silent as to
the meaning of those terms. Ordinarily,
under basic principles of statutory
construction, the use of the same term
in multiple Code provisions would
imply (absent specific statutory
modifications) that Congress intended
the same meaning to apply to that term
for each of the provisions in which it
appears. In the case of the terms real
property and personal property,
however, both the regulatory process
and decades of litigation have led to
different definitions of these terms, in
part because taxpayers have advocated
for broader or narrower definitions in
different contexts.

For example, in the depreciation and
(prior) investment tax credit contexts, a
broad definition of personal property
(and a narrow definition of real
property) is ordinarily more favorable to
taxpayers. A tangible asset may
generally be depreciated faster if it is
personal property than if it is
considered real property, see section
168(c) and (g)(2)(C), and (prior) section
38 property primarily included tangible
personal property and excluded a
building and its structural components,
see §1.48-1(c) and (d). During decades
of controversy, taxpayers sought to
broaden the meaning of tangible
personal property and to narrow the
meanings of building and structural
component in efforts to qualify for the
investment tax credit or for faster
depreciation. That litigation resulted in
courts adopting a relatively broad
definition of tangible personal property
(and correspondingly narrow definition
of real property) for depreciation and
investment tax credit purposes.

Similarly, in the context of the
Foreign Investment in Real Property Tax
Act (FIRPTA), codified at section 897 of
the Code, a narrower definition of real
property is generally more favorable to
taxpayers. Enacted in 1980, FIRPTA is
intended to subject foreign investors to
the same U.S. tax treatment on gains
from the disposition of interests in U.S.
real property that applies to U.S.
investors. Accordingly, foreign investors
can more easily avoid U.S. tax to the
extent that the definition of real
property is narrow for FIRPTA
purposes. As in the depreciation and
investment credit contexts, this
situation has led to vigorous debate over
the appropriate characterization of
certain types of assets (such as
intangible assets) that may have
characteristics associated with real
property but do not fall within the
traditional categories of buildings and
structural components. See, for
example, Advance Notice of Proposed
Rulemaking, Infrastructure
Improvements Under Section 897,
published in the Federal Register (REG—
130342-08, 73 FR 64901) on October 31,
2008 (noting that taxpayers may be
taking the position that a governmental
permit to operate a toll bridge or toll
road is not a United States real property
interest for purposes of section 897 and
stating that the IRS and the Treasury
Department are of the view that such a
permit may properly be characterized as
a United States real property interest in
certain circumstances). In the case of
FIRPTA, however, Congress modified
the definition of real property to include
items of personal property that are

associated with the use of real property.
See section 897(c)(6)(B) (including as
real property movable walls,
furnishings, and other personal property
associated with the use of the real
property). Consequently, it is explicitly
contemplated in section 897 that an
item of property may be treated as a
United States real property interest for
FIRPTA purposes, notwithstanding that
it is characterized as personal property
for other purposes of the Code.

In the REIT context, taxpayers
ordinarily benefit from a relatively
broad definition of real property.
Consequently, taxpayers have generally
advocated in the REIT context for a
more expansive definition of real
property than applies in the
depreciation, (prior) investment tax
credit, and FIRPTA contexts. In drafting
these regulations, the Treasury
Department and the IRS have sought to
balance the general principle that
common terms used in different
provisions should have common
meanings with the particular policies
underlying the REIT provisions. These
proposed regulations define real
property only for purposes of sections
856 through 859. The IRS and the
Treasury Department request comments,
however, on the extent to which the
various meanings of real property that
appear in the Treasury regulations
should be reconciled, whether through
modifications to these proposed
regulations or through modifications to
the regulations under other Code
provisions.

Proposed Effective Date

The IRS and the Treasury Department
view these proposed regulations as a
clarification of the existing definition of
real property and not as a modification
that will cause a significant
reclassification of property. As such,
these proposed regulations are proposed
to be effective for calendar quarters
beginning after these proposed
regulations are published as final
regulations in the Federal Register. The
IRS and the Treasury Department solicit
comments regarding the proposed
effective date.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866, as
supplemented by Executive Order
13653. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulations
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do not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking has been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS. The IRS
and Treasury Department request
comments on all aspects of these
proposed rules. All comments will be
available for public inspection and
copying at http://www.regulations.gov,
or upon request.

A public hearing has been scheduled
for September 18, 2014, at 10:00 a.m., in
the IRS Auditorium, Internal Revenue
Building, 1111 Constitution Avenue
NW., Washington, DC. Due to building
security procedures, visitors must enter
at the Constitution Avenue entrance. In
addition, all visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 15
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit written or electronic
comments and an outline of the topics
to be discussed and the time to be
devoted to each topic (signed original
and eight (8) copies) by August 12,
2014. A period of ten minutes will be
allotted to each person for making
comments. An agenda showing the
scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information

The principal authors of these
regulations are Andrea M. Hoffenson
and Julanne Allen, Office of Associate
Chief Council (Financial Institutions
and Products). However, other
personnel from the IRS and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. In § 1.856-3, paragraph (d) is
revised to read as follows:

§1.856-3 Definitions.

* * * * *

(d) Real property. See §1.856—10 for
the definition of real property.

* * * * *

m Par. 3. Section 1.856—10 is added to
read as follows:

§1.856-10 Definition of real property.

(a) In general. This section provides
definitions for purposes of part II,
subchapter M, chapter 1 of the Internal
Revenue Code (Code). Paragraph (b) of
this section defines real property, which
includes land as defined under
paragraph (c) of this section, and
improvements to land as defined under
paragraph (d) of this section.
Improvements to land include
inherently permanent structures as
defined under paragraph (d)(2) of this
section, and structural components of
inherently permanent structures as
defined under paragraph (d)(3) of this
section. Paragraph (e) of this section
provides rules for determining whether
an item is a distinct asset for purposes
of applying the definitions in
paragraphs (b), (c), and (d) of this
section. Paragraph (f) of this section
identifies intangible assets that are real
property or interests in real property.
Paragraph (g) of this section provides
examples illustrating the rules of
paragraphs (b) through (f) of this
section.

(b) Real property. The term real
property means land and improvements
to land. Local law definitions are not
controlling for purposes of determining
the meaning of the term real property.

(c) Land. Land includes water and air
space superjacent to land and natural
products and deposits that are
unsevered from the land. Natural
products and deposits, such as crops,
water, ores, and minerals, cease to be
real property when they are severed,
extracted, or removed from the land.
The storage of severed or extracted

natural products or deposits, such as
crops, water, ores, and minerals, in or
upon real property does not cause the
stored property to be recharacterized as
real property.

(d) Improvements to land—(1) In
general. The term improvements to land
means inherently permanent structures
and their structural components.

(2) Inherently permanent structure—
(i) In general. The term inherently
permanent structure means any
permanently affixed building or other
structure. Affixation may be to land or
to another inherently permanent
structure and may be by weight alone.
If the affixation is reasonably expected
to last indefinitely based on all the facts
and circumstances, the affixation is
considered permanent. A distinct asset
that serves an active function, such as
an item of machinery or equipment, is
not a building or other inherently
permanent structure.

(ii) Building—(A) In general. A
building encloses a space within its
walls and is covered by a roof.

(B) Types of buildings. Buildings
include the following permanently
affixed distinct assets: houses;
apartments; hotels; factory and office
buildings; warehouses; barns; enclosed
garages; enclosed transportation stations
and terminals; and stores.

(iii) Other inherently permanent
structures—(A) In general. Other
inherently permanent structures serve a
passive function, such as to contain,
support, shelter, cover, or protect, and
do not serve an active function such as
to manufacture, create, produce,
convert, or transport.

(B) Types of other inherently
permanent structures. Other inherently
permanent structures include the
following permanently affixed distinct
assets: microwave transmission, cell,
broadcast, and electrical transmission
towers; telephone poles; parking
facilities; bridges; tunnels; roadbeds;
railroad tracks; transmission lines;
pipelines; fences; in-ground swimming
pools; offshore drilling platforms;
storage structures such as silos and oil
and gas storage tanks; stationary
wharves and docks; and outdoor
advertising displays for which an
election has been properly made under
section 1033(g)(3).

(iv) Facts and circumstances
determination. If a distinct asset (within
the meaning of paragraph (e) of this
section) does not serve an active
function as described in paragraph
(d)(2)(iii)(A) of this section, and is not
otherwise listed in paragraph
(d)(2)(ii)(B) or (d)(2)(iii)(B) of this
section or in guidance published in the
Internal Revenue Bulletin (see
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§601.601(d)(2)(ii) of this chapter), the
determination of whether that asset is
an inherently permanent structure is
based on all the facts and
circumstances. In particular, the
following factors must be taken into
account:

(A) The manner in which the distinct
asset is affixed to real property;

(B) Whether the distinct asset is
designed to be removed or to remain in
place indefinitely;

(C) The damage that removal of the
distinct asset would cause to the item
itself or to the real property to which it
is affixed;

(D) Any circumstances that suggest
the expected period of affixation is not
indefinite (for example, a lease that
requires or permits removal of the
distinct asset upon the expiration of the
lease); and

(E) The time and expense required to
move the distinct asset.

(3) Structural components—(i) In
general. The term structural component
means any distinct asset (within the
meaning of paragraph (e) of this section)
that is a constituent part of and
integrated into an inherently permanent
structure, serves the inherently
permanent structure in its passive
function, and, even if capable of
producing income other than
consideration for the use or occupancy
of space, does not produce or contribute
to the production of such income. If
interconnected assets work together to
serve an inherently permanent structure
with a utility-like function (for example,
systems that provide a building with
electricity, heat, or water), the assets are
analyzed together as one distinct asset
that may be a structural component.
Structural components are real property
only if the interest held therein is
included with an equivalent interest
held by the taxpayer in the inherently
permanent structure to which the
structural component is functionally
related. If a distinct asset is customized
in connection with the rental of space
in or on an inherently permanent
structure to which the asset relates, the
customization does not affect whether
the distinct asset is a structural
component.

(ii) Types of structural components.
Structural components include the
following distinct assets and systems:
Wiring; plumbing systems; central
heating and air conditioning systems;
elevators or escalators; walls; floors;
ceilings; permanent coverings of walls,
floors, and ceilings; windows; doors;
insulation; chimneys; fire suppression
systems, such as sprinkler systems and
fire alarms; fire escapes; central

refrigeration systems; integrated security
systems; and humidity control systems.

(iii) Facts and circumstances
determination. If a distinct asset (within
the meaning of paragraph (e) of this
section) is not otherwise listed in
paragraph (d)(3)(ii) of this section or in
guidance published in the Internal
Revenue Bulletin (see § 601.601(d)(2)(ii)
of this chapter), the determination of
whether the asset is a structural
component is based on all the facts and
circumstances. In particular, the
following factors must be taken into
account:

(A) The manner, time, and expense of
installing and removing the distinct
asset;

(B) Whether the distinct asset is
designed to be moved;

(C) The damage that removal of the
distinct asset would cause to the item
itself or to the inherently permanent
structure to which it is affixed;

(D) Whether the distinct asset serves
a utility-like function with respect to the
inherently permanent structure;

(E) Whether the distinct asset serves
the inherently permanent structure in
its passive function;

(F) Whether the distinct asset
produces income from consideration for
the use or occupancy of space in or
upon the inherently permanent
structure;

(G) Whether the distinct asset is
installed during construction of the
inherently permanent structure;

(H) Whether the distinct asset will
remain if the tenant vacates the
premises; and

(I) Whether the owner of the real
property is also the legal owner of the
distinct asset.

(e) Distinct asset—(1) In general. A
distinct asset is analyzed separately
from any other assets to which the asset
relates to determine if the asset is real
property, whether as land, an inherently
permanent structure, or a structural
component of an inherently permanent
structure.

(2) Facts and circumstances. The
determination of whether a particular
separately identifiable item of property
is a distinct asset is based on all of the
facts and circumstances. In particular,
the following factors must be taken into
account:

(i) Whether the item is customarily
sold or acquired as a single unit rather
than as a component part of a larger
asset;

(ii) Whether the item can be separated
from a larger asset, and if so, the cost of
separating the item from the larger asset;

(iii) Whether the item is commonly
viewed as serving a useful function

independent of a larger asset of which
it is a part; and

(iv) Whether separating the item from
a larger asset of which it is a part
impairs the functionality of the larger
asset.

(f) Intangible assets—(1) In general. If
an intangible asset, including an
intangible asset established under
generally accepted accounting
principles (GAAP) as a result of an
acquisition of real property or an
interest in real property, derives its
value from real property or an interest
in real property, is inseparable from that
real property or interest in real property,
and does not produce or contribute to
the production of income other than
consideration for the use or occupancy
of space, then the intangible asset is real
property or an interest in real property.

(2) Licenses and permits. A license,
permit, or other similar right solely for
the use, enjoyment, or occupation of
land or an inherently permanent
structure that is in the nature of a
leasehold or easement generally is an
interest in real property. A license or
permit to engage in or operate a
business generally is not real property
or an interest in real property because
it produces or contributes to the
production of income other than
consideration for the use or occupancy
of space.

(g) Examples. The following examples
demonstrate the rules of this section.
Examples 1 and 2 illustrate the
definition of land as provided in
paragraph (c) of this section. Examples
3 through 10 illustrate the definition of
improvements to land as provided in
paragraph (d) of this section. Finally,
Examples 11 through 13 illustrate
whether certain intangible assets are
real property or interests in real
property as provided in paragraph (f) of
this section.

Example 1. Natural products of land. A is
a real estate investment trust (REIT). REIT A
owns land with perennial fruit-bearing
plants. REIT A leases the fruit-bearing plants
to a tenant on a long-term triple net lease
basis and grants the tenant an easement on
the land. The unsevered plants are natural
products of the land and qualify as land
within the meaning of paragraph (c) of this
section. Fruit from the plants is harvested
annually. Upon severance from the land, the
harvested fruit ceases to qualify as land.
Storage of the harvested fruit upon or within
real property does not cause the harvested
fruit to qualify as real property.

Example 2. Water space superjacent to
land. REIT B leases a marina from a
governmental entity. The marina is
comprised of U-shaped boat slips and end
ties. The U-shaped boat slips are spaces on
the water that are surrounded by a dock on
three sides. The end ties are spaces on the
water at the end of a slip or on a long,
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straight dock. REIT B rents the boat slips and
end ties to boat owners. The boat slips and
end ties are water space superjacent to land
that qualify as land within the meaning of
paragraph (c) of this section and, therefore,
qualify as real property.

Example 3. Indoor sculpture. (i) REIT C
owns an office building and a large sculpture
in the atrium of the building. The sculpture
measures 30 feet tall by 18 feet wide and
weighs five tons. The building was
specifically designed to support the
sculpture, which is permanently affixed to
the building by supports embedded in the
building’s foundation. The sculpture was
constructed within the building. Removal
would be costly and time consuming and
would destroy the sculpture. The sculpture is
reasonably expected to remain in the
building indefinitely. The sculpture does not
manufacture, create, produce, convert,
transport, or serve any similar active
function.

(ii) When analyzed to determine whether it
is an inherently permanent structure using
the factors provided in paragraph (d)(2)(iv) of
this section, the sculpture—

(A) Is permanently affixed to the building
by supports embedded in the building’s
foundation;

(B) Is not designed to be removed and is
designed to remain in place indefinitely;

(C) Would be damaged if removed and
would damage the building to which it is
affixed;

(D) Will remain affixed to the building after
any tenant vacates the premises and will
remain affixed to the building indefinitely;
and

(E) Would require significant time and
expense to move.

(iii) The factors described in this paragraph
(g) Example 3 (ii)(A) through (ii)(E) all
support the conclusion that the sculpture is
an inherently permanent structure within the
meaning of paragraph (d)(2) of this section
and, therefore, is real property.

Example 4. Bus shelters. (i) REIT D owns
400 bus shelters, each of which consists of
four posts, a roof, and panels enclosing two
or three sides. REIT D enters into a long-term
lease with a local transit authority for use of
the bus shelters. Each bus shelter is
prefabricated from steel and is bolted to the
sidewalk. Bus shelters are disassembled and
moved when bus routes change. Moving a
bus shelter takes less than a day and does not
significantly damage either the bus shelter or
the real property to which it was affixed.

(ii) The bus shelters are not enclosed
transportation stations or terminals and do
not otherwise meet the definition of a
building in paragraph (d)(2)(ii) of this section
nor are they listed as types of other
inherently permanent structures in paragraph
(d)(2)(iii)(B) of this section.

(iii) When analyzed to determine whether
they are inherently permanent structures
using the factors provided in paragraph
(d)(2)(iv) of this section, the bus shelters—

(A) Are not permanently affixed to the land
or an inherently permanent structure;

(B) Are designed to be removed and are not
designed to remain in place indefinitely;

(C) Would not be damaged if removed and
would not damage the sidewalks to which
they are affixed;

(D) Will not remain affixed after the local
transit authority vacates the site and will not
remain affixed indefinitely; and

(E) Would not require significant time and
expense to move.

(iv) The factors described in this paragraph
(g) Example 4 (iii)(A) through (iii)(E) all
support the conclusion that the bus shelters
are not inherently permanent structures
within the meaning of paragraph (d)(2) of this
section. Although the bus shelters serve a
passive function of sheltering, the bus
shelters are not permanently affixed, which
means the bus shelters are not inherently
permanent structures within the meaning of
paragraph (d)(2) of this section and,
therefore, are not real property.

Example 5. Cold storage warehouse. (i)
REIT E owns a refrigerated warehouse (Cold
Storage Warehouse). REIT E enters into long-
term triple net leases with tenants. The
tenants use the Cold Storage Warehouse to
store perishable products. Certain
components and utility systems within the
Cold Storage Warehouse have been
customized to accommodate the tenants’
need for refrigerated storage space. For
example, the Cold Storage Warehouse has
customized freezer walls and a central
refrigeration system. Freezer walls within the
Cold Storage Warehouse are specifically
designed to maintain the desired temperature
within the warehouse. The freezer walls and
central refrigeration system are each
comprised of a series of interconnected assets
that work together to serve a utility-like
function within the Cold Storage Warehouse,
were installed during construction of the
building, and will remain in place when a
tenant vacates the premises. The freezer
walls and central refrigeration system were
each designed to remain permanently in
place.

(ii) Walls and central refrigeration systems
are listed as structural components in
paragraph (d)(3)(ii) of this section and,
therefore, are real property. The
customization of the freezer walls does not
affect their qualification as structural
components. Therefore, the freezer walls and
central refrigeration system are structural
components of REIT E’s Cold Storage
Warehouse.

Example 6. Data center. (i) REIT F owns
a building that it leases to a tenant under a
long-term triple net lease. Certain interior
components and utility systems within the
building have been customized to
accommodate the particular requirements for
housing computer servers. For example, to
accommodate the computer servers, REIT F’s
building has been customized to provide a
higher level of electrical power, central air
conditioning, telecommunications access,
and redundancies built into the systems that
provide these utilities than is generally
available to tenants of a conventional office
building. In addition, the space for computer
servers in REIT F’s building is constructed on
raised flooring, which is necessary to
accommodate the electrical,
telecommunications, and HVAC
infrastructure required for the servers. The
following systems of REIT F’s building have
been customized to permit the building to
house the servers: central heating and air

conditioning system, integrated security
system, fire suppression system, humidity
control system, electrical distribution and
redundancy system (Electrical System), and
telecommunication infrastructure system
(each, a System). Each of these Systems is
comprised of a series of interconnected assets
that work together to serve a utility-like
function within the building. The Systems
were installed during construction of the
building and will remain in place when the
tenant vacates the premises. Each of the
Systems was designed to remain permanently
in place and was customized by enhancing
the capacity of the System in connection
with the rental of space within the building.

(ii) The central heating and air
conditioning system, integrated security
system, fire suppression system, and
humidity control system are listed as
structural components in paragraph (d)(3)(ii)
of this section and, therefore, are real
property. The customization of these Systems
does not affect the qualification of these
Systems as structural components of REIT F’s
building within the meaning of paragraph
(d)(3) of this section.

(iii) In addition to wiring, which is listed
as a structural component in paragraph
(d)(3)(ii) of this section and, therefore, is real
property, the Electrical System and
telecommunication infrastructure system
include equipment used to ensure that the
tenant is provided with uninterruptable,
stable power and telecommunication
services. When analyzed to determine
whether they are structural components
using the factors in paragraph (d)(3)(iii) of
this section, the Electrical System and
telecommunication infrastructure system—

(A) Are embedded within the walls and
floors of the building and would be costly to
remove;

(B) Are not designed to be moved, are
designed specifically for the particular
building of which they are a part, and are
intended to remain permanently in place;

(C) Would not be significantly damaged
upon removal and although they would
damage the walls and floors in which they
are embedded, they would not significantly
damage the building if they were removed;

(D) Serve a utility-like function with
respect to the building;

(E) Serve the building in its passive
function of containing, sheltering and
protecting computer servers;

(F) Produce income as consideration for
the use or occupancy of space within the
building;

(G) Were installed during construction of
the building;

(H) Will remain in place when the tenant
vacates the premises; and

(I) Are owned by REIT F, which also owns
the building.

(iv) The factors described in this paragraph
(g) Example 6 (iii)(A), (iii)(B), and (iii)(D)
through (iii)(I) all support the conclusion that
the Electrical System and telecommunication
infrastructure system are structural
components of REIT F’s building within the
meaning of paragraph (d)(3) of this section
and, therefore, are real property. The factor
described in this paragraph (g) Example 6
(i1i)(C) would support a conclusion that the
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Electrical System and telecommunication
infrastructure system are not structural
components. However this factor does not
outweigh the factors supporting the
conclusion that the Electric System and
telecommunication infrastructure system are
structural components.

Example 7. Partitions. (i) REIT G owns an
office building that it leases to tenants under
long-term triple net leases. Partitions are
used to delineate space between tenants and
within each tenant’s space. The office
building has two types of interior, non-load-
bearing drywall partition systems: a
conventional drywall partition system
(Conventional Partition System) and a
modular drywall partition system (Modular
Partition System). Neither the Conventional
Partition System nor the Modular Partition
System was installed during construction of
the office building. Conventional Partition
Systems are comprised of fully integrated
gypsum board partitions, studs, joint tape,
and covering joint compound. Modular
Partition Systems are comprised of
assembled panels, studs, tracks, and exposed
joints. Both the Conventional Partition
System and the Modular Partition System
reach from the floor to the ceiling.

(ii) Depending on the needs of a new
tenant, the Conventional Partition System
may remain in place when a tenant vacates
the premises. The Conventional Partition
System is designed and constructed to
remain in areas not subject to reconfiguration
or expansion. The Conventional Partition
System can be removed only by demolition,
and, once removed, neither the Conventional
Partition System nor its components can be
reused. Removal of the Conventional
Partition System causes substantial damage
to the Conventional Partition System itself
but does not cause substantial damage to the
building.

(iii) Modular Partition Systems are
typically removed when a tenant vacates the
premises. Modular Partition Systems are not
designed or constructed to remain
permanently in place. Modular Partition
Systems are designed and constructed to be
movable. Each Modular Partition System can
be readily removed, remains in substantially
the same condition as before, and can be
reused. Removal of a Modular Partition
System does not cause any substantial
damage to the Modular Partition System
itself or to the building. The Modular
Partition System may be moved to
accommodate the reconfigurations of the
interior space within the office building for
various tenants that occupy the building.

(iv) The Conventional Partition System is
a wall, and walls are listed as structural
components in paragraph (d)(3)(ii) of this
section. The Conventional Partition System,
therefore, is real property.

(v) When analyzed to determine whether it
is a structural component using the factors
provided in paragraph (d)(3)(iii) of this
section, the Modular Partition System—

(A) Is installed and removed quickly and
with little expense;

(B) Is not designed specifically for the
particular building of which it is a part and
is not intended to remain permanently in
place;

(C) Is not damaged, and the building is not
damaged, upon its removal;

(D) Does not serve a utility-like function
with respect to the building;

(E) Serves the building in its passive
function of containing and protecting the
tenants’ assets;

(F) Produces income only as consideration
for the use or occupancy of space within the
building;

(G) Was not installed during construction
of the building;

(H) Will not remain in place when a tenant
vacates the premises; and

(I) Is owned by REIT G.

(vi) The factors described in this paragraph
(g) Example 7 (v)(A) through (v)(D), (v)(G),
and (v)(H) all support the conclusion that the
Modular Partition System is not a structural
component of REIT G’s building within the
meaning of paragraph (d)(3) of this section
and, therefore, is not real property. The
factors described in this paragraph (g)
Example 7 (v)(E), (v)(F), and (v)(I) would
support a conclusion that the Modular
Partition System is a structural component.
These factors, however, do not outweigh the
factors supporting the conclusion that the
Modular Partition System is not a structural
component.

Example 8. Solar energy site. (i) REIT H
owns a solar energy site, among the
components of which are land, photovoltaic
modules (PV Modules), mounts, and an exit
wire. REIT H enters into a long-term triple
net lease with a tenant for the solar energy
site. The mounts (that is, the foundations and
racks) support the PV Modules. The racks are
affixed to the land through foundations made
from poured concrete. The mounts will
remain in place when the tenant vacates the
solar energy site. The PV Modules convert
solar photons into electric energy
(electricity). The exit wire is buried
underground, is connected to equipment that
is in turn connected to the PV Modules, and
transmits the electricity produced by the PV
Modules to an electrical power grid, through
which the electricity is distributed for sale to
third parties.

(ii) REIT H’s PV Modules, mounts, and exit
wire are each separately identifiable items.
Separation from a mount does not affect the
ability of a PV Module to convert photons to
electricity. Separation from the equipment to
which it is attached does not affect the ability
of the exit wire to transmit electricity to the
electrical power grid. The types of PV
Modules and exit wire that REIT H owns are
each customarily sold or acquired as single
units. Removal of the PV Modules from the
mounts to which they relate does not damage
the function of the mounts as support
structures and removal is not costly. The PV
Modules are commonly viewed as serving the
useful function of converting photons to
electricity, independent of the mounts.
Disconnecting the exit wire from the
equipment to which it is attached does not
damage the function of that equipment, and
the disconnection is not costly. The PV
Modules, mounts, and exit wire are each
distinct assets within the meaning of
paragraph (e) of this section.

(iii) The land is real property as defined in
paragraph (c) of this section.

(iv) The mounts are designed and
constructed to remain permanently in place,
and they have a passive function of
supporting the PV Modules. When analyzed
to determine whether they are inherently
permanent structures using the factors
provided in paragraph (d)(2)(iv) of this
section, the mounts—

(A) Are permanently affixed to the land
through the concrete foundations or molded
concrete anchors (which are part of the
mounts);

(B) Are not designed to be removed and are
designed to remain in place indefinitely;

(C) Would be damaged if removed;

(D) Will remain affixed to the land after the
tenant vacates the premises and will remain
affixed to the land indefinitely; and

(E) Would require significant time and
expense to move.

(v) The factors described in this paragraph
(g) Example 8 (iv)(A) through (iv)(E) all
support the conclusion that the mounts are
inherently permanent structures within the
meaning of paragraph (d)(2) of this section
and, therefore, are real property.

(vi) The PV Modules convert solar photons
into electricity that is transmitted through an
electrical power grid for sale to third parties.
The conversion is an active function. The PV
Modules are items of machinery or
equipment and are not inherently permanent
structures within the meaning of paragraph
(d)(2) of this section and, therefore, are not
real property. The PV Modules do not serve
the mounts in their passive function of
providing support; instead, the PV Modules
produce electricity for sale to third parties,
which is income other than consideration for
the use or occupancy of space. The PV
Modules are not structural components of
REIT H’s mounts within the meaning of
paragraph (d)(3) of this section and,
therefore, are not real property.

(vii) The exit wire is buried under the
ground and transmits the electricity
produced by the PV Modules to the electrical
power grid. The exit wire was installed
during construction of the solar energy site
and is designed to remain permanently in
place. The exit wire is inherently permanent
and is a transmission line, which is listed as
an inherently permanent structure in
paragraph (d)(2)(iii)(B) of this section.
Therefore, the exit wire is real property.

Example 9. Solar-powered building. (i)
REIT I owns a solar energy site similar to that
described in Example 8, except that REIT I's
solar energy site assets (Solar Energy Site
Assets) are mounted on land adjacent to an
office building owned by REIT I. REIT I
leases the office building and the solar energy
site to a single tenant. Although the tenant
occasionally transfers excess electricity
produced by the Solar Energy Site Assets to
a utility company, the Solar Energy Site
Assets are designed and intended to produce
electricity only to serve the office building.
The Solar Energy Site Assets were designed
and constructed specifically for the office
building and are intended to remain
permanently in place but were not installed
during construction of the office building.
The Solar Energy Site Assets will not be
removed if the tenant vacates the premises.

(ii) With the exception of the occasional
transfers of excess electricity to a utility
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company, the Solar Energy Site Assets serve
the office building to which they are
constituent, and, therefore, the Solar Energy
Site Assets are analyzed to determine
whether they are a structural component
using the factors provided in paragraph
(d)(3)(iii) of this section. The Solar Energy
Site Assets—

(A) Are expensive and time consuming to
install and remove;

(B) Are designed specifically for the
particular office building for which they are
a part and are intended to remain
permanently in place;

(C) Will not cause damage to the office
building if removed (but the mounts would
be damaged upon removal);

(D) Serve a utility-like function with
respect to the office building;

(E) Serve the office building in its passive
function of containing and protecting the
tenants’ assets;

(F) Produce income from consideration for
the use or occupancy of space within the
office building;

(G) Were installed after construction of the
office building;

(H) Will remain in place when the tenant
vacates the premises; and

(I) Are owned by REIT I (which is also the
owner of the office building).

(iii) The factors described in this paragraph
(g) Example 9 (ii)(A), (ii)(B), (ii)(C) (in part),
(ii)(D) through (ii)(F), (ii)(H), and (ii)(I) all
support the conclusion that the Solar Energy
Site Assets are a structural component of
REIT I's office building within the meaning
of paragraph (d)(3) of this section and,
therefore, are real property. The factors
described in this paragraph (g) Example 9
(i1)(C) (in part) and (ii)(G) would support a
conclusion that the Solar Energy Site Assets
are not a structural component, but these
factors do not outweigh factors supporting
the conclusion that the Solar Energy Site
Assets are a structural component.

(iv) The result in this Example 9 would not
change if, instead of the Solar Energy Site
Assets, solar shingles were used as the roof
of REIT I's office building. Solar shingles are
roofing shingles like those commonly used
for residential housing, except that they
contain built-in PV modules. The solar
shingle installation was specifically designed
and constructed to serve only the needs of
REIT I's office building, and the solar
shingles were installed as a structural
component to provide solar energy to REIT
I's office building (although REIT I’s tenant
occasionally transfers excess electricity
produced by the solar shingles to a utility
company). The analysis of the application of
the factors provided in paragraph (d)(3)(ii) of
this section would be similar to the analysis
of the application of the factors to the Solar
Energy Site Assets in this paragraph (g)
Example 9 (ii) and (iii).

Example 10. Pipeline transmission system.
(i) REIT ] owns an oil pipeline transmission
system that contains and transports oil from
producers and distributors of the oil to other
distributors and end users. REIT | enters into
a long-term, triple net lease with a tenant for
the pipeline transmission system. The
pipeline transmission system is comprised of
underground pipelines, storage tanks, valves,

vents, meters, and compressors. Although the
pipeline transmission system serves an active
function, transporting oil, a distinct asset
within the system may nevertheless be an
inherently permanent structure that does not
itself perform an active function. Each of
these distinct assets was installed during
construction of the pipeline transmission
system and will remain in place when a
tenant vacates the pipeline transmission
system. Each of these assets was designed to
remain permanently in place.

(ii) The pipelines and storage tanks are
inherently permanent and are listed as
inherently permanent structures in paragraph
(d)(2)(iii)(B) of this section. Therefore, the
pipelines and storage tanks are real property.

(ii) Valves are placed at regular intervals
along the pipeline to control oil flow and
isolate sections of the pipeline in case there
is need for a shut-down or maintenance of
the pipeline. Vents equipped with vent
valves are also installed in tanks and at
regular intervals along the pipeline to relieve
pressure in the tanks and pipeline. When
analyzed to determine whether they are
structural components using the factors set
forth in paragraph (d)(3)(iii) of this section,
the valves and vents—

(A) Are time consuming and expensive to
install and remove from the tanks or
pipeline;

(B) Are designed specifically for the
particular tanks or pipeline for which they
are a part and are intended to remain
permanently in place;

(C) Will sustain damage and will damage
the tanks or pipeline if removed;

(D) Do not serve a utility-like function with
respect to the tanks or pipeline;

(E) Serve the tanks and pipeline in their
passive function of containing tenants’ oil;

(F) Produce income only from
consideration for the use or occupancy of
space within the tanks or pipeline;

(G) Were installed during construction of
the tanks or pipeline;

(H) Will remain in place when a tenant
vacates the premises; and

(I) Are owned by REIT J.

(iii) The factors described in this paragraph
(g) Example 10 (ii)(A) through (ii)(C) and
(ii)(E) through (ii)(I) support the conclusion
that the vents and valves are structural
components of REIT J’s tanks or pipeline
within the meaning of paragraph (d)(3) of this
section and, therefore, are real property. The
factor described in this paragraph (g)
Example 10 (ii)(D) would support a
conclusion that the vents and valves are not
structural components, but this factor does
not outweigh the factors that support the
conclusion that the vents and valves are
structural components.

(iv) Meters are used to measure the oil
passing into or out of the pipeline
transmission system for purposes of
determining the end users’ consumption.
Over long distances, pressure is lost due to
friction in the pipeline transmission system.
Compressors are required to add pressure to
transport oil through the entirety of the
pipeline. The meters and compressors do not
serve the tanks or pipeline in their passive
function of containing the tenants’ oil, and
are used in connection with the production

of income from the sale and transportation of
oil, rather than as consideration for the use
or occupancy of space within the tanks or
pipeline. The meters and compressors are not
structural components within the meaning of
paragraph (d)(3) of this section and,
therefore, are not real property.

Example 11. Goodwill. REIT K acquires all
of the stock of Corporation A, whose sole
asset is an established hotel in a major
metropolitan area. The hotel building is
strategically located and is an historic
structure viewed as a landmark. The hotel is
well run by an independent contractor but
the manner in which the hotel is operated
does not differ significantly from the manner
in which other city hotels are operated.
Under GAAP, the amount allocated to
Corporation A’s hotel is limited to its
depreciated replacement cost, and the
difference between the amount paid for the
stock of Corporation A and the depreciated
replacement cost of the hotel is treated as
goodwill attributable to the acquired hotel.
This goodwill derives its value and is
inseparable from Corporation A’s hotel. If
REIT K’s acquisition of Corporation A had
been a taxable asset acquisition rather than
a stock acquisition, the goodwill would have
been included in the tax basis of the hotel for
Federal income tax purposes, and would not
have been separately amortizable. The
goodwill is real property to REIT K when it
acquires the stock of Corporation A.

Example 12. Land use permit. REIT L
receives a special use permit from the
government to place a cell tower on federal
government land that abuts a federal
highway. Governmental regulations provide
that the permit is not a lease of the land, but
is a permit to use the land for a cell tower.
Under the permit, the government reserves
the right to cancel the permit and
compensate REIT L if the site is needed for
a higher public purpose. REIT L leases space
on the tower to various cell service providers.
Each cell service provider installs its
equipment on a designated space on REIT L’s
cell tower. The permit does not produce, or
contribute to the production of, any income
other than REIT L’s receipt of payments from
the cell service providers in consideration for
their being allowed to use space on the
tower. The permit is in the nature of a
leasehold that allows REIT L to place a cell
tower in a specific location on government
land. Therefore, the permit is an interest in
real property.

Example 13. License to operate a business.
REIT M owns a building and receives a
license from State to operate a casino in the
building. The license applies only to REIT
M’s building and cannot be transferred to
another location. REIT M’s building is an
inherently permanent structure under
paragraph (d)(2)(i) of this section and,
therefore, is real property. However, REIT
M'’s license to operate a casino is not a right
for the use, enjoyment, or occupation of REIT
M’s building, but is rather a license to engage
in the business of operating a casino in the
building. Therefore, the casino license is not
real property.

(h) Effective/applicability date. The
rules of this section apply for calendar
quarters beginning on or before the date
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of publication of the Treasury decision
adopting these rules as final regulations
in the Federal Register.

John Dalrymple,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2014-11115 Filed 5-9-14; 4:15 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 243

[Docket ID: DOD-2013-0S-0130]
RIN 0790-AJ08

Ratemaking Procedures for Civil
Reserve Air Fleet Contracts

AGENCY: USTRANSCOM,, DoD.
ACTION: Proposed rule.

SUMMARY: Section 366 of the National
Defense Authorization Act for Fiscal
Year 2012 directs the Secretary of
Defense to determine a fair and
reasonable rate of payment for airlift
services provided to the Department of
Defense by air carriers who are
participants in the Civil Reserve Air
Fleet Program. The Department of
Defense (the Department or DoD)
proposes to promulgate regulations to
establish ratemaking procedures for
civil reserve air fleet contracts as
required by Section 366(a) in order to
determine a fair and reasonable rate of
payment.

DATES: Comments must be received no
later than July 14, 2014.

ADDRESSES: You may submit comments,
identified by docket number and or
Regulatory Information Number and
title, by any of the following methods;

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
2nd Floor, East Tower, Suite 02G09,
Alexandria, VA 22350-3100.

Instructions: All submissions received
must include the agency name and
docket number or RIN for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Mr.
Dwight Moore, Chief, Fiscal and Civil

Law, USTRANSCOM/TCJA, (618) 220—
3982 or Mr. Jeff Beyer, Chief, Business
Support and Policy Division,
USTRANSCOM/TCAQ, (618) 220-7021.

SUPPLEMENTARY INFORMATION:

Background

The Civil Reserve Air Fleet (CRAF) is
a wartime readiness program, based on
the Defense Production Act of 1950, as
amended, (50 U.S.C. App. 2601 et seq.),
and Executive Order 13603 (National
Defense Resource Preparedness), March
16, 2012, to ensure quantifiable,
accessible, and reliable commercial
airlift capability to augment DoD airlift
and to assure a mobilization base of
aircraft available to the Department of
Defense for use in the event of any level
of national emergency or defense-
orientated situations. As a readiness
program, CRAF quantifies the number of
passenger and cargo commercial assets
required to support various levels of
wartime requirements and thus allows
DoD to account for their use when
developing and executing contingency
operations and war plans. In addition,
the CRAF program identifies how DoD
gains access to these commercial assets
for operations by defining the
authorities and procedures for CRAF
activation. Finally, the program helps
ensure that the DoD has reliable lines of
communication and a common
understanding of procedures with the
carriers.

The United States Transportation
Command (USTRANSCOM) negotiates
and structures award of aircraft service
contracts with certificated civilian air
carriers willing to participate in the
CRAF program in order to ensure that a
mobilization base of aircraft is capable
of responding to any level of defense-
orientated situations.

The ability to set rates maintains the
CRAF program’s great flexibility to have
any air carrier in the program able to
provide aircraft within 24 hours of
activation to fly personnel and cargo to
any location in the world at a set rate
per passenger or ton mile, regardless of
where the air carrier normally operates.
It also provides the Secretary of Defense
the ability to respond rapidly to assist
in emergencies and approved
humanitarian operations, both in the
United States and overseas where delay
could result in more than monetary
losses. The Government-set rate allows
contracts to any location, sometimes
awarded within less than an hour, and
provides substantial commercial
capability on short notice.

During the initial CRAF program
years (between 1955 and 1962),
ratemaking to price DoD airlift service
relied upon price competition to meet

its commercial airlift needs. This
procurement method resulted in
predatory pricing issues and failed to
provide service meeting safety and
performance requirements.
Congressional Subcommittee hearings
held at the time determined price
competition to be non-compensatory
and destructive to the industry. As a
result, the ratemaking process was
implemented under the regulatory
authority of the Civil Aeronautics Board
(CAB). Ratemaking continued under the
CAB until deregulation in 1980. At that
time, civil air carriers and DoD’s
contracting agency for long-term
international airlift, the Military Airlift
Command (MAC), agreed by a
memorandum of understanding (MOU)
that CAB methodologies by which rates
for DoD airlift were established
produced fair and reasonable rates and
furthered the objectives of the CRAF
program; and therefore, the parties
agreed to continue to use CAB
methodologies for establishing MAC
uniform negotiated rates under an MOU
renewed every five years. MAC became
Air Mobility Command (AMC) on June
1, 1992. Ratemaking continued under
AMC until January 1, 2007, when DoD’s
contracting authority for long-term
international airlift was transferred from
AMC to USTRANSCOM. On December
31, 2011, the National Defense
Authorization Act for Fiscal Year 2012
(FY12 NDAA) was signed into law.
Section 366 of the FY12 NDAA, codified
at 10 U.S.C. § 9511a, authorized and
directed the Secretary of Defense to
determine a fair and reasonable rate of
payment made to participants in the
CRAF program. This proposed
rulemaking effectuates Section 366.

This proposed rulemaking broadly
tracks the longstanding ratemaking
procedures for CRAF contracts in all
substantial elements and the ratemaking
methodologies supporting the pricing of
airlift services as described in previous
and current MOUs between certificated
civilian air carriers willing to participate
in the CRAF program and
USTRANSCOM and USTRANSCOM
predecessor entities.

In addition to compliance with this
rule, CRAF participants, consistent with
past practice, will be expected to enter
into a MOU with USTRANSCOM where
they will be expected to furnish
USTRANSCOM, as a condition of its
continued participation in the CRAF
program, with the financial and
operational information required by
USTRANSCOM to adequately make a
determination of fairness and
reasonableness of price. This
rulemaking will have no impact on air
operators or certificated air carriers not
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participating in the CRAF program. Nor
does it impact non-CRAF services
provided by CRAF participants.

Section 366, Ratemaking Procedures
for Civil Reserve Air Fleet, provides in
pertinent part:

In General. Chapter 931 of Title 10,
United States Code, is amended by
inserting after section 9511 the
following new section:

“§9511(a) Civil Reserve Air Fleet
Contracts: Payment Rate

(a) Authority—The Secretary of
Defense shall determine a fair and
reasonable rate of payment for airlift
services provided to the Department of
Defense by air carriers who are
participants in the Civil Reserve Air
Fleet program.

(b) Regulations—The Secretary of
Defense shall prescribe regulations for
purposes of subsection (a). The
Secretary may exclude from the
applicability of those regulations any
airlift services contract made through
the use of competitive procedures.

(c) Commitment of Aircraft as a
Business Factor.—The Secretary may, in
determining the quantity of business to
be received under an airlift services
contract for which the rate of payment
is determined in accordance with
subsection (a), use as a factor the
relative amount of airlift capability
committed by each air carrier to the
Civil Reserve Air Fleet.

(d) Inapplicable Provisions of Law.—
An airlift services contract for which the
rate of payment is determined in
accordance with subsection (a) shall not
be subject to the provisions of Section
2306a of this title or the provisions of
subsections (a) and (b) of Section 1502
of Title 41.”

Description of the Regulation, by
Section:

Sections 243.1 through 243.3.
Purpose, Applicability, and Definitions.
No further descriptions are provided in
this section. These sections of the
regulation are self explanatory.

Section 243.4(a). In establishing fair
and reasonable rate of payments for
airlift service contracts in support of
CRAF, USTRANSCOM may utilize the
principles contained in the Federal
Acquisition Regulation, as
supplemented. Specific differences are
as noted at § 243.8 of the regulation.

Sections 243.4(c) and (d) Analysis and
Rates. Details for the current ratemaking
cycle can be located on FedBizOps
under the Proposed Uniform Rates and
Rules and Final Uniform Rates and
Rules, which can be located at https://
www.fbo.gov/index?s=opportunity
&mode=form&id=3ae87338a903f3e

6e43a2627941dbb1c&tab=core&
cview=1.

Sections 243.4(e)(1) through (e)(6)
Components of the Rate. Additional
insight in this area is included in the
current Memorandum of Understanding
(FY13 through FY17), which can be
found at https://www.fbo.gov/index?
s=opportunity&mode=form&id=3ae87
338a903f3e6e43a2627941dbb1c
&tab=core& cview=1.

Section 243.4(f) Contingency Rates.
Authority is reserved to the
Commander, USTRANSCOM, to
implement a higher temporary rate if
USTRANSCOM determines that the
established rate of payment is
insufficient to allow successful mission
operations. These temporary
contingency rates are used at the
Commander, USTRANSCOM’s
discretion during conditions such as
outbreak of war, armed conflict,
insurrection, civil or military strife,
emergencies, or similar conditions and
are adjusted to reflect possible limited
backhaul opportunities. These rates
would continue until it is determined
by the Commander, USTRANSCOM that
such rates are no longer needed to
ensure mission accomplishment or
sufficient data has been obtained to
establish a new rate, after which the
contingency rates would cease.

Section 243.5 Commitment of Aircraft
as a Business Factor. For the purpose of
rate making, the average fleet cost of
aircraft proposed by the carriers for the
forecast year is used. Actual awards to
CRAF carriers are based upon the
aircraft accepted into the CRAF
program. Aircraft are assigned to stages
in a manner designed to spread the risk
among all carriers proportionate to the
airline total commitment and capability;
as an example, all air carriers are
required to have a minimum of one
aircraft in Stage I but each carrier’s total
aircraft in Stage I cannot exceed ~15%
of the passenger or cargo requirement.

Section 243.6. Exclusions from the
uniform negotiated rate. No further
description is provided in this section.
This section of the regulation is self
explanatory.

Section 243.7 Inapplicable provisions
of law. Consistent with the requirements
of Section 366, this section provides
that determining the rate of payment for
an airlift service contract will not be
subject to the provisions of Section
2306a of Title 10, United States Code,
entitled Cost or Pricing Data: Truth in
Negotiations Act or subsections (a) and
(b) of Section 1502 of Title 41, United
States Code, entitled Cost Accounting
Standards.

Section 243.8 Application of FAR cost
principles. Some FAR cost principles

contained in FAR Part 31 and DFARS
231 are modified for use in the
ratemaking process. There are two
primary reasons for this:

First, compliance with certain
principles is not possible for airline
carriers. Airline accounting systems are
established to report costs in accordance
with the Department of Transportation
requirements found at 14 CFR Part 241.
These requirements generally do not
allow carriers to assign costs directly to
a final cost objective, or contract.
Contractors who do not assign costs
directly to a contract cannot comply
with FAR 31.202. Additionally, 14 CFR
Part 241 directs an air carrier to
financially account for property taxes in
General and Administrative expense,
whereas FAR 31.205-41(c) directs
contractors to account for these taxes
directly to a final cost objective.
Therefore, simply by complying with
requirements of 14 CFR Part 241
(required by the Department of
Transportation), CRAF carriers cannot
be in compliance with certain principles
at FAR 31 and DFARS 231 due to the
difference in financial accounting
practices for these taxes.

Secondly, selected cost principles
must be modified in order to maintain
uniformity across the industry when
developing a uniform rate of payment.
An example of this can be found at FAR
31.205-11, Depreciation. This principle
requires contractors limit depreciation
to the amount used for financial
accounting purposes and in a manner
consistent with depreciation policies
and procedures followed in the same
segment of non-Government business.
Under the Department’s ratemaking
process, all depreciation values are pre-
established in order to maintain
uniformity within the rate. These
depreciation values are as indicated in
the MOU. Therefore, the FAR cost
principle outlining depreciation
requirements cannot be applicable to
the ratemaking process.

Section 243.9. Carrier site visits. No
further description is provided in this
section. This section of the regulation is
self explanatory.

Sections 243.10 and 243.11 Disputes
and Appeals of USTRANSCOM
Contracting Officer Decisions regarding
rates. The disputes and appeals
provision of the proposed ratemaking
procedures follows long established
protocol that was previously reflected in
MOUs executed between CRAF air
carrier participants and the government.
In sum, carriers with ratemaking
concerns are required to first present
their concerns to the USTRANSCOM
ratemaking team for resolution. If the
matter is not resolved by the ratemaking
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team, the carrier can in turn request
resolution by the USTRANSCOM
contracting officer. If satisfactory
resolution does not result, the carrier
should address their matter to the
USTRANSCOM Ombudsman who is
appointed to hear and facilitate
resolution of such issues. If requested by
the carrier, the Director of Acquisition,
USTRANSCOM, will issue a final
agency decision on matters unresolved
by the USTRANSCOM Ombudsman.

Regulatory Procedures

Executive Order 12866 “Regulatory
Planning and Review” and Executive
Order 13563 “Improving Regulation and
Regulatory Review”

Executive Orders (E.O.s) 12866 and
13563 directs agencies to assess all costs
and benefits of available regulatory
alternatives, and if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. It has been determined that
32 CFR part 243 is not an economically
significant regulatory action and is also
not a major rule under 5 U.S.C. § 804.
The rule does not:

(1) Have an annual affect to the
economy in excess of $100 million or
more or adversely affect in a material
way the economy; a section of the
economy; productivity; competition;
jobs; the environment; public health or
safety; or State, local or tribal
governments or communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in these Executive Orders.

Additionally, participation in the
CRAF program is voluntary. All willing
carriers meeting the technical
requirements of CRAF will receive a
contract for transportation services. The
proposed rule does not add additional
requirements to those that have been
historically required by the CRAF
carrier’s contract and ratemaking
process. The proposed rule clarifies
existing and historical procedures
utilized by USTRANSCOM for carriers
participating in the CRAF program.

Unfunded Mandates Reform Act of 1995
(Sec. 202, Pub. L. 104-4)

It has been certified that this rule does
not contain a Federal mandate that may
result in the expenditure by State, local
and tribal governments, in aggregate, or
by the private sector, of $100 million or
more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601 et seq.)

DoD certifies this proposed rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq,
because the rule does not change or add
any policies or procedures. This rule
implements Section 366 of the National
Defense Authorization Act for Fiscal
Year 2012 (Pub. L. 112—-81) using
historically established ratemaking
methodologies and procedures.
According to the most recent records,
there are 28 certified civilian air carriers
willing to participate in the CRAF
program for FY2013, of which 12
qualify as small businesses. Because the
rule does not change or add any policies
or procedures there is not a significant
economic impact on a substantial
number of small entities and a
regulatory flexibility analysis was not
performed. Furthermore, any airline
meeting the CRAF technical
requirements, regardless of business
size, will be awarded a contract with
rates of payment prescribed by this rule.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

The proposed rule does not impose
any information collection requirements
that require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act, 44 U.S.C.
Chapter 35.

Executive Order 13132 Federalism

Executive Order 13132 requires that
Executive departments and agencies
identify regulatory actions that have
significant federalism implications. A
regulation has federalism implications if
it has substantial direct effects on the
States, on the relationship or
distribution of power between the
Federal Government and the States, or
on the distribution of power and
responsibilities among various levels of
government.

The provisions of this part, as
required by 10 U.S.C. § 9511a, have no
substantial direct effect on the States, on
the relationship or distribution of power
between the Federal Government and
the States, or on the distribution of
power and responsibilities among
various levels of government. Therefore,

the Department has determined that the
proposed part has no federalism
implications that warrant the
preparation of a Federalism Assessment
in accordance with Executive Order
13132.

List of Subjects in 32 CFR Part 243

Air fleet, Armed forces reserves,
Contracts.

m For the reasons set forth in the
preamble, Title 32, Code of Federal
Regulations is proposed to be amended
by adding part 243 to read as follows:

PART 243—DEPARTMENT OF
DEFENSE RATEMAKING
PROCEDURES FOR CIVIL RESERVE
AIR FLEET CONTRACTS

Sec.

243.1 Purpose.

243.2 Applicability.

243.3 Definitions.

243.4 Ratemaking procedures for Civil
Reserve Air Fleet contracts.

243.5 Commitment of aircraft as a business
factor.

243.6 Exclusions from the uniform
negotiated rate.

243.7 Inapplicable provisions of law.

243.8 Application of FAR cost principles.

243.9 Carrier site visits.

243.10 Disputes.

243.11 Appeals of USTRANSCOM
Contracting Officer Decisions regarding
rates.

243.12 Required Records Retention.

Authority: Section 366 National Defense
Authorization Act for FY12 (Pub. L. 112-81)
10 U.S.C. Chap 931, Section 9511a.

§243.1 Purpose.

The Secretary of Defense (Secretary) is
required to determine a fair and
reasonable rate of payment for airlift
services provided to the Department of
Defense (DoD) by civil air carriers and
operators (hereinafter collectively
referred to as ‘‘air carriers’’) who are
participants in the Civil Reserve Air
Fleet program (CRAF). This regulation
provides the authority and methodology
for such ratemaking and designates the
United Stated Transportation Command
(USTRANSCOM) as the rate setter for
negotiated uniform rates for DoD airlift
service contracts in support of the
CRAF. This methodology supports a
viable CRAF mobilization base that
ensures sufficient capacity in time of
war, contingency and humanitarian
relief efforts.

§243.2 Applicability.

This section governs all contracts
with the Department of Defense where
awards to the air carriers, either through
individual contracts or teaming
arrangements, are commensurate with
the relative amount of airlift capability
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committed to the Civil Reserve Air Fleet
(CRAF).

§243.3 Definitions.

The following definitions apply to
this part:

Alr carrier. “Air carrier” is defined in
49 U.S.C. §40102(a)(2) as ‘““a citizen of
the United States undertaking by any
means, directly or indirectly, to provide
air transportation.” Specifically to this
ratemaking procedure, individuals or
entities that operate commercial fixed
and rotary wing aircraft in accordance
with the Federal Aviation Regulations
(14 CFR Chapter I) or equivalent
regulations issued by a country’s Givil
Aviation Authority (CAA) and which
provide air transportation services are
included. Commercial air carriers under
contract with, or operating on behalf of,
the DoD shall have a Federal Aviation
Administration (FAA) or CAA
certificate. The policy contained in this
directive applies only to air carriers
operating fixed wing aircraft under
CRAF international airlift services.

Aircraft class. Distinct categories of
aircraft with similar broad
characteristics established for
ratemaking purposes. These categories
include aircraft such as large passenger,
medium passenger, large cargo, etc.
They are determined by USTRANSCOM
and identified in Published Uniform
Rates and Rules for International
Service Appendix A (Published in
FedBizOps).

Civil Reserve Air Fleet International
Airlift Services. Those services provided
in support of the Civil Reserve Air Fleet
contract, whereby contractors provide
personnel, training, supervision,
equipment, facilities, supplies and any
items and services necessary to perform
international long-range and short-range
airlift services during peacetime and
during CRAF activation in support of
the Department of Defense (DoD).
Implements the Fly CRAF Act. See 49
U.S.C. 41106.

Civil Reserve Air Fleet (CRAF)
Assured Business Guarantees. See 10
U.S.C. 9515.

Civil Reserve Air Fleet (CRAF)
Program. The Civil Reserve Air Fleet
(CRAF) is a wartime readiness program,
based on the Defense Production Act of
1950, as amended, (50 U.S.C. App. 2601
et seq.), and Executive Order 13603
(National Defense Resource
Preparedness), March 16, 2012, to
ensure quantifiable, accessible, and
reliable commercial airlift capability to
augment DoD airlift and to assure a
mobilization base of aircraft available to
the Department of Defense for use in the
event of any level of national emergency
or defense-orientated situations. As a

readiness program, CRAF quantifies the
number of passenger and cargo
commercial assets required to support
various levels of wartime requirements
and thus allows DoD to account for their
use when developing and executing
contingency operations/war plans.

The CRAF is composed of U.S.
registered aircraft owned or controlled
by U.S. air carriers specifically allocated
(by FAA registration number) for this
purpose by the Department of
Transportation. As used herein, CRAF
aircraft are those allocated aircraft,
which the carrier owning or otherwise
controlling them, has contractually
committed to the DoD, under stated
conditions, to meet varying emergency
needs for civil airlift augmentation of
the military airlift capability. The
contractual commitment of the aircraft
includes the supporting resources
required to provide the contract airlift.
In return for a commitment to the CRAF
program, airlines are afforded access to
day-to-day business under various DoD
contracts.

Historical Costs. Those allowable
costs for airlift services for a 12 month
period, gathered from Department of
Transportation (DOT) Uniform System
of Accounts and Reports (USAR)
(hereinafter referred to as “Form 41”)
reporting (required by 14 CFR parts 217
and 241).

Long-range aircraft. Aircraft equipped
with navigation, communication, and
life support systems/emergency
equipment required to operate in trans-
oceanic airspace, and on international
routes, for a minimum distance of 3,500
nautical miles, while carrying a
productive payload (75 percent of the
maximum payload it is capable of
carrying.) Additionally aircraft must be
equipped and able to operate worldwide
(e.g. in EUROCONTROL and North
Atlantic Minimum Navigation
Performance Specification airspace and
possess the applicable VHF, Mode-S,
RNP, and RVSM communication and
navigation capabilities.)

Memorandum of Understanding with
attachment (MOU). A written agreement
between certificated air carriers willing
to participate in the CRAF program and
USTRANSCOM with the purpose of
establishing guidelines to facilitate
establishment of rates for airlift services
(e.g. passenger, cargo, combi, and
aeromedical evacuation.)

Operational Data. Those statistics that
are gathered from DOT Form 41
reporting, USTRANSCOM reported
monthly round trip (S-1) and one-way
(S—2) mileage reports, monthly fuel
reports or other data deemed necessary
by the USTRANSCOM contracting
officer.

Participating Carriers. Any properly
certified and DoD approved air carrier
in the CRAF program which complies
with the conditions of the MOU and
executes a USTRANSCOM contract.

Projected Rates. The estimated rates
proposed by carriers based upon
historical cost and operational data as
further described in § 243.4(a)—(g).

Ratemaking Methodologies. The
methodologies agreed to by
USTRANSCOM and air carriers in the
MOU for the treatment of certain cost
elements to determine the estimated
price for the DoD for airlift services.

Short-range aircraft. Aircraft
equipped for extended over-water
operations and capable of flying a
minimum distance of 1,500 nautical
miles while carrying a productive
payload (75 percent of the maximum
payload it is capable of carrying).

§243.4 Ratemaking procedures for Civil
Reserve Air Fleet contracts.

The ratemaking procedures contained
within this section apply only to Airlift
Service contracts awarded based on
CRAF commitment. Competitively
awarded contracts may be used by the
Department of Defense when it
considers such contracts to be in the
best interest of the government. See
§243.5(b) and § 243.6 for exclusions to
ratemaking.

(a) USTRANSCOM may utilize the
principles contained in the Federal
Acquisition Regulation (FAR), as
supplemented, in establishing fair and
reasonable rate of payments for airlift
service contracts in support of CRAF.
Specific exceptions to FAR are noted in
§ 243.8 of this rule. To facilitate
uniformity within the ratemaking
process, USTRANSCOM will execute a
MOU with air carriers to institute the
basis for methods upon which the rates
will be established. An updated MOU
will be executed as warranted and
published for public comment on
FedBizOps. Under the MOU, air carriers
agree to furnish historical cost and
operational data, as well as their
projected rates for the ensuing fiscal
year. USTRANSCOM will conduct a
review of air carriers’ historical and
projected costs and negotiate with the
carriers to establish rates using
ratemaking methodologies contained in
the attachment to the MOU.

(b) Obtaining data from Participating
Carriers. USTRANSCOM will annually
notify those participating carriers to
provide data using the USTRANSCOM
cost package and related instructions.
The data provided includes pricing
data, cost data, and judgmental
information necessary for the
USTRANSCOM contracting officer to
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determine a fair and reasonable price or
to determine cost realism. Carriers will
be provided 60 calendar days to act
upon the request.

(c) Analysis.

(1) USTRANSCOM will consider
carrier reported DOT Form 41 costs as
well as other applicable costs directly
assigned to performance in
USTRANSCOM service. These costs
will be reviewed and analyzed by
USTRANSCOM for allowability,
allocability, and reasonableness. Costs
may also be audited by the Defense
Contract Audit Agency (DCAA), as
necessary, in accordance with the
DCAA Contract Audit Manual 7640.01.

(2) To determine allocation of these
costs to USTRANSCOM service,
USTRANSCOM considers carrier
reported DOT Form 41 operational data,
as well as USTRANSCOM S-1, S-2
mileage reports, fuel reports, and other
relevant information requested by the
contracting officer.

(d) Rates. Rates will be determined by
aircraft class (e.g. large passenger,
medium passenger, large cargo, etc.)
based on the average efficiency of all
participating carriers within the
specified class. Application of these
rates, under varying conditions (e.g.
ferry, one-way, etc), are addressed in the
Final Rates published in accordance
with § 243.4(h).

(e) Components of the rate.

(1) Return on Investment (ROI). ROI
for USTRANSCOM service is intended
to adequately compensate carriers for
cost of capital. USTRANSCOM will
apply a minimum return applied to the
carrier’s total operating costs. If a full
return on investment applied to a
carrier’s capital investment base is
provided in the MOU, the carrier will
receive whichever is greater.

(i) Full ROL The full ROI will be
computed using an optimal capital
structure of 45 percent debt and 55
percent equity. The cost-of-debt and
cost-of-equity are calculated from
revenues of major carriers as reported to
the Department of Transportation.

(A) Cost-of-Debt (COD). COD will be
calculated considering the Risk Free
Rate (RFR) plus the weighted debt
spread, with the formula as agreed upon
in the MOU.

(B) Cost-of-Equity (COE). COE will be
determined by a formula agreed upon in
the MOU, which considers RFR,
weighted betas, annualized equity risk
premium and a future expected return
premium.

(C) Owned/Capital/Long-Term Leased
Aircraft. New airframes and related
support parts will receive full ROI on
the net book value of equipment at mid-
point of forecast year. USTRANSCOM

will apply the economic service life
standards to aircraft as indicated in
paragraph (e)(2) of this section.

(D) Short-term Leased Aircraft. As a
return on annual lease payments, short-
term leased equipment will receive the
Full ROI less the cost of money rate per
the Secretary of the Treasury under Pub.
L. 92—41 (85 Stat. 97), as provided by
the Office of Management and Budget,
in accordance with the MOU.

(E) Working Capital. Working capital
will be provided in the investment base
at an established number of days
provided in the MOU. The investment
base will be computed on total
operating cash less non cash expenses
(depreciation) as calculated by
USTRANSCOM.

(ii) Minimum Return. USTRANSCOM
will determine minimum return
utilizing the Weighted Guidelines
methodology as set forth in DFARS
Subpart 215.4, Contract Pricing, or
successor and as provided in the MOU.

(2) Depreciation. USTRANSCOM will
apply economic life standards for new
aircraft at 14 years, 2 percent residual
(narrowbody) and 16 years and 10
percent residual (widebody) aircraft.
USTRANSCOM will apply economic
life standards for used aircraft as
indicated in the MOU.

(3) Utilization. Utilization considers
the number of airborne hours flown per
aircraft per day. USTRANSCOM will
calculate aircraft utilization in
accordance with the DOT Form 41
reporting and the MOU.

(4) Cost Escalation. Escalation is the
percentage increase or decrease applied
to the historical base year costs to
reliably estimate the cost of performance
in the contract period. Yearly cost
escalation will be calculated in
accordance with the MOU.

(5) Weighting of Rate. Rates will be
weighted based upon the direct
relationship between contract
performance and cost incurred in
execution of the contract. The specific
weighting will be as defined in the
MOU.

(6) Obtaining Data From Participating
Carriers. Carriers participating in
USTRANSCOM acquisitions subject to
ratemaking shall provide, other than
certified cost and pricing data for
USTRANSCOM, rate reviews as
required in the MOU.

(f) Contingency Rate. Authority is
reserved to the Commander,
USTRANSCOM, at his discretion,
during conditions such as outbreak of
war, armed conflict, insurrection, civil
or military strife, emergency, or similar
conditions, to use a temporary
contingency rate in order to ensure
mission accomplishment. Any such

temporary rate would terminate at the
Commander’s discretion upon his
determination that such rate is no longer
needed.

(g) Proposed Rate. Once the data is
analyzed and audit findings considered,
USTRANSCOM will prepare a package
setting forth proposed airlift rates and
supporting data. The proposed rates will
be approved by the USTRANSCOM
contracting officer and posted publicly
on FedBizOps for comment. The
comment period will be as specified in
the proposed rate package.

(h) Final Rate. Upon closing of the
comment period, comments and
supporting rationale will be addressed
and individual negotiations conducted
between USTRANSCOM and the air
carriers. After negotiations have
concluded, USTRANSCOM will prepare
a rate package setting forth final airlift
rates for each aircraft class, along with
supporting data consisting of individual
carrier cost elements. Comments and
disposition of those comments will be
included in the final rate package. The
final rates will be approved by the
USTRANSCOM contracting officer and
publicly posted on FedBizOps for use in
the ensuing contract.

§243.5 Commitment of aircraft as a
business factor.

For the purpose of rate making, the
average fleet cost of aircraft proposed by
the carriers for the forecast year is used.
Actual awards to CRAF carriers are
based upon the aircraft accepted into
the CRAF program. The Secretary may,
in determining the quantity of business
to be received under an airlift services
contract for which the rate of payment
is determined in accordance with
subsection (a) of 10 U.S.C. 9511a, use as
a factor the relative amount of airlift
capability committed by each air carrier
to the CRAF.

(a) Adjustments in commitment to
target specific needs of the contract
period. The amount of business
awarded in return for commitment to
the program under a CRAF contract may
be adjusted prior to the award of the
contract to reflect increased importance
of identified aircraft categories (e.g.,
Aeromedical Evacuation) or
performance factors (e.g., flyer’s bonus,
superior on-time performers, etc.).
These adjustments will be identified in
the solicitation.

(b) Exclusions of categories of
business from commitment based
awards. Where adequate competition is
available and USTRANSCOM
determines some part of the business is
more appropriate for award under
competitive procedures, the rate-making
will not apply. Changes to areas of
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business will be reflected in the
solicitation.

§243.6 Exclusions from the uniform
negotiated rate.

Domestic CRAF is handled differently
than international CRAF in that aircraft
committed does not factor into the
amount of business awarded during
peacetime. If domestic CRAF is
activated, carriers will be paid in
accordance with pre-negotiated prices
that have been determined fair and
reasonable, not a uniform rate.

§243.7 Inapplicable provisions of law.

An airlift services contract for which
the rate of payment is determined in
accordance with subsection (a) of 10
U.S.C. 9511a shall not be subject to the
provisions of 10 U.S.C. 23064, or to the
provisions of subsections (a) and (b) of
41 U.S.C. 1502. Specifically, contracts
establishing rates for services provided
by air carriers who are participants in
the CRAF program are not subject to the
cost or pricing data provision of the
Truth in Negotiations Act (10 U.S.C.
2306a) or the Cost Accounting
Standards (41 U.S.C. 1502). CRAF
carriers will, however, continue to
submit data in accordance with the
MOU and the DOT, Form 41.

§243.8 Application of FAR cost principles.

In establishing fair and reasonable
rate of payments for airlift service
contracts in support of CRAF,
USTRANSCOM, in accordance with 10
U.S.C. 9511a, procedures differ from the
following provisions of FAR Part 31 and
DFARS Part 231, as supplemented:

(a) FAR 31.202, Direct Costs.

(b) FAR 31.203, Indirect Costs.

(c) FAR 31.205-6, Compensation for
Personal Services, subparagraphs (g), (j),
and (k).

(d) FAR 31.205-10, Cost of Money.

(e) FAR 31.205-11, Depreciation.

(f) FAR 31.205-18, Independent
Research and Development and Bid and
Proposal Costs.

(g) FAR 31.205-19, Insurance and
Indemnification.

(h) FAR 31.205—26, Material Costs.

(i) FAR 31.205-40, Special Tooling
and Special Test Equipment Costs.

(j) FAR 31.205-41, Taxes.

(k) DFARS 231.205-18, Independent
research and development and bid and
proposal costs.

§243.9 Carrier site visits.
USTRANSCOM may participate in
carrier site visits, as required to
determine the reasonableness or
verification of cost and pricing data.

§243.10 Disputes.
Carriers should first address concerns
to the ratemaking team for resolution.

Ratemaking issues that are not resolved
to the carrier’s satisfaction through
discussions with the ratemaking team
may be directed to the USTRANSCOM
contracting officer.

§243.11 Appeals of USTRANSCOM
Contracting Officer Decisions regarding
rates.

If resolution of ratemaking issues
cannot be made by the USTRANSCOM
contracting officer, concerned parties
shall contact the USTRANSCOM
Ombudsman appointed to hear and
facilitate the resolution of such
concerns. In the event a ratemaking
issue is not resolved through the
ombudsman process, the carrier may
request a final agency decision from the
Director of Acquisition, USTRANSCOM.

§243.12 Required records retention.

The air carrier is required to retain
copies of data submitted to support rate
determination for a period identified in
subpart 4.7 of the Federal Acquisition
Regulation, Contractor Records
Retention (48 CFR 4.7).

Dated: May 9, 2014.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2014-11070 Filed 5-13—14; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2014-0259]
RIN 1625-AA00

Safety Zone, Fireworks Display, Lake
Michigan; Winnetka, IL

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a safety zone in Lake
Michigan, Winnetka, Illinois. This
proposed safety zone is necessary to
protect the surrounding public and
vessels from the hazards associated with
a fireworks display. This safety zone is
intended to restrict vessels from a
portion of Lake Michigan due to hazards
associated with a fireworks display.
DATES: Comments and related material
must be received by the Coast Guard on
or before June 13, 2014.

ADDRESSES: You may submit comments
identified by docket number USCG—
2014-0259 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493—2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590-
0001.

(4) Delivery: Same as mail address
above, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is 202—
366-9329.

See the “Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments. To avoid duplication, please
use only one of these four methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Joseph McCollum,
U.S. Coast Guard Sector Lake Michigan;
telephone 414-747-7148, email
Joseph.P.McCollum@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Cheryl
Collins, Program Manager, Docket
Operations, telephone 1-800—-647-5527.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2014-0259),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
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that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number (USCG-2014—-0259) in
the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this notice of proposed rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 8- by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number USCG-2014-0259 in the
“SEARCH” box and click “Search.”
Click on Open Docket Folder on the line
associated with this rulemaking. You
may also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting. You may submit a request for
one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time

and place announced by a later notice
in the Federal Register.

B. Regulatory History and Information

On July 26, 2013 the Coast Guard
published a Temporary Final Rule
entitled Safety Zones; Sherman Private
Party Fireworks, Lake Michigan,
Winnetka, IL and made it available for
public comment (78 FR 45059). No
public meeting was requested, and none

was held.
C. Basis and Purpose

The legal basis for this proposed rule
is the Coast Guard’s authority to
establish safety zones: 33 U.S.C. 1231;
33 CFR 1.05-1, 160.5; Department of
Homeland Security Delegation No.
0170.1.

On August 16, 2014 a private party
fireworks display is expected to take
place on Lake Michigan, Winnetka, IL,
from a barge located at approximate
position 42°06'24.19” N, 087°43'7.92” W
(NAD 83). The Captain of the Port, Lake
Michigan, has determined that an aerial
firework display presents a significant
risk to public safety and property. Such
hazards include falling and flaming

debris.
D. Discussion of Proposed Rule

The Captain of the Port, Lake
Michigan, has determined that a safety
zone is necessary to mitigate the
aforementioned safety risks. Thus, this
proposed rulemaking would establish a
safety zone on the waters of Lake
Michigan, near Winnetka, IL, within an
840 foot radius from a barge located at
approximate position 42°06'24.19” N,
087°43'7.92” W (NAD 83).

This proposed safety zone would be
effective and enforced from 9:15 p.m.
until 10 p.m. on August 16, 2014.

The Captain of the Port Lake
Michigan will notify the public that the
zone in this proposal is or will be
enforced by all appropriate means to the
affected segments of the public. Such
means of notification may also include,
but are not limited to Broadcast Notice
to Mariners or Local Notice to Mariners.

All persons and vessels must comply
with the instructions of the Captain of
the Port Lake Michigan, or his or her
designated on-scene representative.
Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port, Lake Michigan, or his or her
designated on-scene representative. The
Captain of the Port, Lake Michigan, or
his or her designated on-scene
representative may be contacted via
VHF Channel 16.

E. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this proposed
rule is not a significant regulatory action
because we anticipate that it will have
minimal impact on the economy, will
not interfere with other agencies, will
not adversely alter the budget of any
grant or loan recipients, and will not
raise any novel legal or policy issues.
Overall, we expect the economic impact
of this proposed rule to be minimal and
that a full Regulatory Evaluation is
unnecessary.

2. Impact on Small Entities

Under The Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule will affect
the following entities, some of which
might be small entities: The owners or
operators of vessels intending to transit
or anchor within the waters of Lake
Michigan near Winnetka, IL, on August
16, 2014.

This proposed safety zone will not
have a significant economic impact on
a substantial number of small entities
for the following reasons: This proposed
rule will be enforced for a short
duration of 45 minutes. The location of
this safety zone allows traffic to pass
safely around the zone and vessels will
be allowed to pass through the zone
with the permission of the Captain of
the Port. If you think that your business,
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organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Petty Officer
Joseph McCollum, Prevention
Department, Coast Guard Sector Lake
Michigan, Milwaukee, WI at (414) 747—
7148. The Coast Guard will not retaliate
against small entities that question or
complain about this proposed rule or
any policy or action of the Coast Guard.

4. Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or

more in any one year. Though this
proposed rule would not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

8. Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

9. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

10. Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

11. Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

12. Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

13. Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use

voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

14. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. An environmental
analysis checklist supporting this
determination is available in the docket
where indicated under ADDRESSES. This
proposed rule involves the
establishment of a safety zone and is
therefore categorically excluded under
figure 2—1, paragraph 34(g) of the
Instruction. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0259 to read as
follows:
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§165.T09-0259 Safety Zone, Fireworks
Display, Lake Michigan; Winnetka, IL.

(a) Location. All waters of Lake
Michigan, near Winnetka, IL, within an
840 foot radius from a barge located at
approximate position 42°06°24.19” N,
087°43'7.92” W (NAD 83).

(b) Effective period. This section will
be effective from 9:15 p.m. until 10 p.m.
on August 16, 2014.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23, entry
into, transiting, or anchoring in this
safety zone is prohibited unless
authorized by the Captain of the Port,
Lake Michigan, or his or her designated
on-scene representative.

(2) The safety zone described in
paragraph (a) of this section is closed to
all vessel traffic except as permitted by
the Captain of the Port Lake Michigan
or his or her designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Lake Michigan
is any Coast Guard commissioned,
warrant, or petty officer who has been
designated by the Captain of the Port
Lake Michigan to act or his or her
behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone must
contact the Captain of the Port Lake
Michigan or his or her designated on-
scene representative to obtain
permission to do so. The Captain of the
Port Lake Michigan or his or her
designated on-scene representative may
be contacted via VHF Channel 16.

Dated: April 30, 2014.
M.W. Sibley,

Captain, U.S. Coast Guard, Captain of the
Port, Lake Michigan.

[FR Doc. 2014-10973 Filed 5-13—14; 8:45 am]|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2014-0299; FRL-9910-94—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia; Infrastructure Requirements
for the 2010 Sulfur Dioxide National
Ambient Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
State Implementation Plan (SIP)
revision submittal from the State of

West Virginia pursuant to the Clean Air
Act (CAA). Whenever new or revised
national ambient air quality standards
(NAAQS) are promulgated, the CAA
requires states to submit a plan for the
implementation, maintenance, and
enforcement of such NAAQS. The plan
is required to address basic program
elements, including, but not limited to,
regulatory structure, monitoring,
modeling, legal authority, and adequate
resources necessary to assure attainment
and maintenance of the standards.
These elements are referred to as
infrastructure requirements. West
Virginia has made a submittal
addressing the infrastructure
requirements for the 2010 sulfur dioxide
(SO2) NAAQS. This action proposes to
approve portions of this submittal.

DATES: Written comments must be
received on or before June 13, 2014.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2014-0299 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: fernandez.cristina@epa.gov.

C. Mail: EPA-R03-OAR-2014-0299,
Cristina Fernandez, Associate Director,
Office of Air Program Planning,
Mailcode 3AP30, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously-
listed EPA Region IIT address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID Number EPA-R03-OAR-
2014-0299. EPA’s policy is that all
comments received will be included in
the public docket without change, and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ““‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the

comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the West Virginia
Department of Environmental
Protection, Division of Air Quality, 601
57th Street SE., Charleston, West
Virginia 25304.

FOR FURTHER INFORMATION CONTACT:
Ellen Schmitt, (215) 814-5787, or by
email at schmitt.ellen@epa.gov.

SUPPLEMENTARY INFORMATION: On June
25, 2013, the State of West Virginia
through the West Virginia Department
of Environmental Protection (WVDEP)
submitted a revision to its SIP to satisfy
the requirements of section 110(a)(2) of
the CAA for the 2010 SO, NAAQS.

I. Background

On June 22, 2010 (75 FR 35520), EPA
promulgated a revised NAAQS for the 1-
hour primary SO, at a level of 75 parts
per billion (ppb), based on a 3-year
average of the annual 99th percentile of
1-hour daily maximum concentrations.
Pursuant to section 110(a)(1) of the
CAA, states are required to submit SIPs
meeting the applicable requirements of
section 110(a)(2) within three years after
promulgation of a new or revised
NAAQS or within such shorter period
as EPA may prescribe. Section 110(a)(2)
requires states to address basic SIP
elements such as requirements for
monitoring, basic program requirements
and legal authority that are designed to
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assure attainment and maintenance of
the NAAQS. Section 110(a) imposes the
obligation upon states to make a SIP
submittal to EPA for a new or revised
NAAQS, but the contents of that
submittal may vary depending upon the
facts and circumstances. In particular,
the data and analytical tools available at
the time the state develops and submits
the SIP for a new or revised NAAQS
affect the content of the submittal. The
content of such SIP submittal may also
vary depending upon what provisions
the state’s existing SIP already contains.

In the case of the 2010 SO, NAAQS,
states typically have met the basic
program elements required in section
110(a)(2) through earlier SIP submittals
in connection with the SO, NAAQS.
More specifically, section 110(a)(1)
provides the procedural and timing
requirements for SIPs. Section 110(a)(2)
lists specific elements that states must
meet for “infrastructure” SIP
requirements related to a newly
established or revised NAAQS. As
mentioned earlier, these requirements
include basic SIP elements such as
requirements for monitoring, basic
program requirements and legal
authority that are designed to assure
attainment and maintenance of the
NAAQS.

II. Summary of State Submittal

On June 25, 2013, West Virginia
provided a submittal to satisfy section
110(a)(2) requirements of the CAA,
which is the subject of this proposed
rulemaking, for the 2010 SO, NAAQS.
This submittal addressed the following
infrastructure elements or portions
thereof, which EPA is proposing to
approve: section 110(a)(2)(A), (B), (C)
(enforcement and minor new source
review), (D)(ii), (E)(i) and (iii), (F), (G),
(H), (N, (K), (L), and (M). A detailed
summary of EPA’s review and rationale
for approving West Virginia’s submittal
may be found in the Technical Support
Document (TSD) for this rulemaking
action which is available on line at
www.regulations.gov, Docket ID Number
EPA-R03-OAR-2014—-0299. This
rulemaking action does not include any
proposed action on section 110(a)(2)(I)
of the CAA which pertains to the
nonattainment requirements of part D,
Title I of the CAA, because this element
is not required to be submitted by the
3-year submission deadline of CAA
section 110(a)(1), and will be addressed
in a separate process. This rulemaking
action also does not include proposed
action on section 110(a)(2)(D)(i)(I) of the
CAA because West Virginia’s June 25,
2013 infrastructure SIP submittal did
not include provisions for this element.
EPA will take later, separate action on

section 110(a)(2)(D)(@)(I) for the 2010
SO, NAAQS for West Virginia.

Additionally, EPA will take separate
action on the portions of CAA section
110(a)(2) infrastructure elements for the
2010 SO, NAAQS as they relate to West
Virginia’s prevention of significant
deterioration (PSD) permitting program,
as required by part C of Title I of the
CAA. This includes portions of the
following infrastructure elements:
section 110(a)(2)(C), (D)(i)(II), and (J).
EPA had previously approved West
Virginia’s PSD program with the narrow
exception of the definition of regulated
new source review pollutant for its
failure to include condensables. See 77
FR 63736 (October 17, 2012) and 78 FR
27062 (May 9, 2013) (finalizing limited,
narrow disapproval). At this time, EPA
is not proposing action on Section
110(a)(2)(D)(i)(II) for visibility
protection for the 2010 SO, NAAQS.
Although West Virginia’s infrastructure
SIP submittal for the 2010 SO, NAAQS
referred to West Virginia’s regional haze
SIP for section 110(a)(2)(D)(@)(II) for
visibility protection, EPA intends to
take separate action on West Virginia’s
submittal for this element at a later date
as explained in the TSD. EPA will also
take later separate action on West
Virginia’s June 25, 2013 infrastructure
SIP submittal for the 2010 SO, NAAQS
for section 110(a)(2)(E)(ii) as it relates to
section 128, ‘“‘State Boards.”

III. EPA’s Approach To Review
Infrastructure SIPs

EPA is acting upon the SIP
submission from West Virginia that
addresses the infrastructure
requirements of section 110(a)(1) and (2)
of the CAA for the 2010 SO, NAAQS.
The requirement for states to make a SIP
submission of this type arises out of
section 110(a)(1). Pursuant to section
110(a)(1), states must make SIP
submissions “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof),” and
these SIP submissions are to provide for
the “implementation, maintenance, and
enforcement” of such NAAQS. The
statute directly imposes on states the
duty to make these SIP submissions,
and the requirement to make the
submissions is not conditioned upon
EPA’s taking any action other than
promulgating a new or revised NAAQS.
Section 110(a)(2) includes a list of
specific elements that “[e]lach such
plan” submission must address.

EPA has historically referred to these
SIP submissions made for the purpose
of satisfying the requirements of section
110(a)(1) and (2) as “infrastructure SIP”

submissions. Although the term
“infrastructure SIP”’ does not appear in
the CAA, EPA uses the term to
distinguish this particular type of SIP
submission from submissions that are
intended to satisfy other SIP
requirements under the CAA, such as
“nonattainment SIP” or “attainment
plan SIP” submissions to address the
nonattainment planning requirements of
part D of title I of the CAA, “regional
haze SIP” submissions required by EPA
rule to address the visibility protection
requirements of CAA section 169A, and
nonattainment new source review
permit program submissions to address
the permit requirements of CAA, title I,
part D.

Section 110(a)(1) addresses the timing
and general requirements for
infrastructure SIP submissions and
section 110(a)(2) provides more details
concerning the required contents of
these submissions. The list of required
elements provided in section 110(a)(2)
contains a wide variety of disparate
provisions, some of which pertain to
required legal authority, some of which
pertain to required substantive program
provisions, and some of which pertain
to requirements for both authority and
substantive program provisions.! EPA
therefore believes that while the timing
requirement in section 110(a)(1) is
unambiguous, some of the other
statutory provisions are ambiguous. In
particular, EPA believes that the list of
required elements for infrastructure SIP
submissions provided in section
110(a)(2) contains ambiguities
concerning what is required for
inclusion in an infrastructure SIP
submission.

The following examples of
ambiguities illustrate the need for EPA
to interpret some section 110(a)(1) and
section 110(a)(2) requirements with
respect to infrastructure SIP
submissions for a given new or revised
NAAQS. One example of ambiguity is
that section 110(a)(2) requires that
“each” SIP submission must meet the
list of requirements therein, while EPA
has long noted that this literal reading
of the statute is internally inconsistent
and would create a conflict with the
nonattainment provisions in part D of
title I of the CAA, which specifically
address nonattainment SIP

1For example: Section 110(a)(2)(E)(i) provides
that states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a SIP-approved program to
address certain sources as required by part C of title
I of the CAA; and section 110(a)(2)(G) provides that
states must have legal authority to address
emergencies as well as contingency plans that are
triggered in the event of such emergencies.
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requirements.2 Section 110(a)(2)(I)
pertains to nonattainment SIP
requirements and part D addresses
when attainment plan SIP submissions
to address nonattainment area
requirements are due. For example,
section 172(b) requires EPA to establish
a schedule for submission of such plans
for certain pollutants when the
Administrator promulgates the
designation of an area as nonattainment,
and section 107(d)(1)(B) allows up to
two years or in some cases three years,
for such designations to be
promulgated.® This ambiguity illustrates
that rather than apply all the stated
requirements of section 110(a)(2) in a
strict literal sense, EPA must determine
which provisions of section 110(a)(2)
are applicable for a particular
infrastructure SIP submission.

Another example of ambiguity within
section 110(a)(1) and (2) with respect to
infrastructure SIPs pertains to whether
states must meet all of the infrastructure
SIP requirements in a single SIP
submission, and whether EPA must act
upon such SIP submission in a single
action. Although section 110(a)(1)
directs states to submit ““a plan” to meet
these requirements, EPA interprets the
CAA to allow states to make multiple
SIP submissions separately addressing
infrastructure SIP elements for the same
NAAQS. If states elect to make such
multiple SIP submissions to meet the
infrastructure SIP requirements, EPA
can elect to act on such submissions
either individually or in a larger
combined action.# Similarly, EPA
interprets the CAA to allow it to take

2 See, e.g., “Rule To Reduce Interstate Transport
of Fine Particulate Matter and Ozone (Clean Air
Interstate Rule); Revisions to Acid Rain Program;
Revisions to the NOx SIP Call; Final Rule,” 70 FR
25162, at 25163—-65 (May 12, 2005) (explaining
relationship between timing requirement of section
110(a)(2)(D) versus section 110(a)(2)(I)).

3EPA notes that this ambiguity within section
110(a)(2) is heightened by the fact that various
subparts of part D set specific dates for submission
of certain types of SIP submissions in designated
nonattainment areas for various pollutants. Note,
e.g., that section 182(a)(1) provides specific dates
for submission of emissions inventories for the
ozone NAAQS. Some of these specific dates are
necessarily later than three years after promulgation
of the new or revised NAAQS.

4 See, e.g., “Approval and Promulgation of
Implementation Plans; New Mexico; Revisions to
the New Source Review (NSR) State
Implementation Plan (SIP); Prevention of
Significant Deterioration (PSD) and Nonattainment
New Source Review (NNSR) Permitting,” 78 FR
4339 (January 22, 2013) (EPA’s final action
approving the structural PSD elements of the New
Mexico SIP submitted by the State separately to
meet the requirements of EPA’s 2008 PM, s NSR
rule), and “Approval and Promulgation of Air
Quality Implementation Plans; New Mexico;
Infrastructure and Interstate Transport
Requirements for the 2006 PM> s NAAQS,” 78 FR
4337 (January 22, 2013) (EPA’s final action on the
infrastructure SIP for the 2006 PM, s NAAQS).

action on the individual parts of one
larger, comprehensive infrastructure SIP
submission for a given NAAQS without
concurrent action on the entire
submission. For example, EPA has
sometimes elected to act at different
times on various elements and sub-
elements of the same infrastructure SIP
submission.?

Ambiguities within section 110(a)(1)
and (2) may also arise with respect to
infrastructure SIP submission
requirements for different NAAQS.
Thus, EPA notes that not every element
of section 110(a)(2) would be relevant,
or as relevant, or relevant in the same
way, for each new or revised NAAQS.
The states’ attendant infrastructure SIP
submissions for each NAAQS therefore
could be different. For example, the
monitoring requirements that a state
might need to meet in its infrastructure
SIP submission for purposes of section
110(a)(2)(B) could be very different for
different pollutants, for example
because the content and scope of a
state’s infrastructure SIP submission to
meet this element might be very
different for an entirely new NAAQS
than for a minor revision to an existing
NAAQS.6

EPA notes that interpretation of
section 110(a)(2) is also necessary when
EPA reviews other types of SIP
submissions required under the CAA.
Therefore, as with infrastructure SIP
submissions, EPA also has to identify
and interpret the relevant elements of
section 110(a)(2) that logically apply to
these other types of SIP submissions.
For example, section 172(c)(7) requires
that attainment plan SIP submissions
required by part D have to meet the
“applicable requirements” of section
110(a)(2). Thus, for example, attainment
plan SIP submissions must meet the
requirements of section 110(a)(2)(A)
regarding enforceable emission limits
and control measures and section
110(a)(2)(E)(i) regarding air agency
resources and authority. By contrast, it
is clear that attainment plan SIP
submissions required by part D would
not need to meet the portion of section

50n December 14, 2007, the State of Tennessee,
through the Tennessee Department of Environment
and Conservation, made a SIP revision to EPA
demonstrating that the State meets the requirements
of sections 110(a)(1) and (2). EPA proposed action
for infrastructure SIP elements (C) and (J) on
January 23, 2012 (77 FR 3213) and took final action
on March 14, 2012 (77 FR 14976). On April 16,
2012 (77 FR 22533) and July 23, 2012 (77 FR
42997), EPA took separate proposed and final
actions on all other section 110(a)(2) infrastructure
SIP elements of Tennessee’s December 14, 2007
submittal.

6 For example, implementation of the 1997 PM, 5
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

110(a)(2)(C) that pertains to the PSD
program required in part C of title I of
the CAA, because PSD does not apply
to a pollutant for which an area is
designated nonattainment and thus
subject to part D planning requirements.
As this example illustrates, each type of
SIP submission may implicate some
elements of section 110(a)(2) but not
others.

Given the potential for ambiguity in
some of the statutory language of section
110(a)(1) and section 110(a)(2), EPA
believes that it is appropriate to
interpret the ambiguous portions of
section 110(a)(1) and section 110(a)(2)
in the context of acting on a particular
SIP submission. In other words, EPA
assumes that Congress could not have
intended that each and every SIP
submission, regardless of the NAAQS in
question or the history of SIP
development for the relevant pollutant,
would meet each of the requirements, or
meet each of them in the same way.
Therefore, EPA has adopted an
approach under which it reviews
infrastructure SIP submissions against
the list of elements in section 110(a)(2),
but only to the extent each element
applies for that particular NAAQS.

Historically, EPA has elected to use
guidance documents to make
recommendations to states for
infrastructure SIPs, in some cases
conveying needed interpretations on
newly arising issues and in some cases
conveying interpretations that have
already been developed and applied to
individual SIP submissions for
particular elements.” EPA most recently
issued guidance for infrastructure SIPs
on September 13, 2013 (2013
Guidance).8 EPA developed this
document to provide states with up-to-
date guidance for infrastructure SIPs for
any new or revised NAAQS. Within this
guidance, EPA describes the duty of
states to make infrastructure SIP
submissions to meet basic structural SIP
requirements within three years of
promulgation of a new or revised
NAAQS. EPA also made
recommendations about many specific
subsections of section 110(a)(2) that are
relevant in the context of infrastructure

7EPA notes, however, that nothing in the CAA
requires EPA to provide guidance or to promulgate
regulations for infrastructure SIP submissions. The
CAA directly applies to states and requires the
submission of infrastructure SIP submissions,
regardless of whether or not EPA provides guidance
or regulations pertaining to such submissions. EPA
elects to issue such guidance in order to assist
states, as appropriate.

8 “Guidance on Infrastructure State
Implementation Plan (SIP) Elements under Clean
Air Act Sections 110(a)(1) and 110(a)(2),”
Memorandum from Stephen D. Page, September 13,
2013.
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SIP submissions.® The guidance also
discusses the substantively important
issues that are germane to certain
subsections of section 110(a)(2).
Significantly, EPA interprets section
110(a)(1) and (2) such that infrastructure
SIP submissions need to address certain
issues and need not address others.
Accordingly, EPA reviews each
infrastructure SIP submission for
compliance with the applicable
statutory provisions of section 110(a)(2),
as appropriate.

As an example, section 110(a)(2)(E)(ii)
is a required element of section
110(a)(2) for infrastructure SIP
submissions. Under this element, a state
must meet the substantive requirements
of section 128, which pertain to state
boards that approve permits or
enforcement orders and heads of
executive agencies with similar powers.
Thus, EPA reviews infrastructure SIP
submissions to ensure that the state’s
SIP appropriately addresses the
requirements of section 110(a)(2)(E)(ii)
and section 128. The 2013 Guidance
explains EPA’s interpretation that there
may be a variety of ways by which states
can appropriately address these
substantive statutory requirements,
depending on the structure of an
individual state’s permitting or
enforcement program (e.g., whether
permits and enforcement orders are
approved by a multi-member board or
by a head of an executive agency).
However they are addressed by the
state, the substantive requirements of
section 128 are necessarily included in
EPA’s evaluation of infrastructure SIP
submissions because section
110(a)(2)(E)(ii) explicitly requires that
the state satisfy the provisions of section
128.

As another example, EPA’s review of
infrastructure SIP submissions with
respect to the PSD program
requirements in section 110(a)(2)(C),
(D)(i)(I1), and (J) focuses upon the
structural PSD program requirements
contained in part C and EPA’s PSD
regulations. Structural PSD program
requirements include provisions
necessary for the PSD program to
address all regulated sources and NSR

9EPA’s September 13, 2013, guidance did not
make recommendations with respect to
infrastructure SIP submissions to address section
110(a)(2)(D)({)(D). EPA issued the guidance shortly
after the U.S. Supreme Court agreed to review the
D.C. Circuit decision in EME Homer City, 696 F.3d
7 (D.C. Cir. 2012) which had interpreted the
requirements of section 110(a)(2)(D)({)(I). In light of
the uncertainty created by ongoing litigation, EPA
elected not to provide additional guidance on the
requirements of section 110(a)(2)(D)(i)(I) at that
time. As the guidance is neither binding nor
required by statute, whether EPA elects to provide
guidance on a particular section has no impact on
a state’s CAA obligations.

pollutants, including Green House
Gases (GHGs). By contrast, structural
PSD program requirements do not
include provisions that are not required
under EPA’s regulations at 40 CFR
51.166 but are merely available as an
option for the state, such as the option
to provide grandfathering of complete
permit applications with respect to the
2012 PM, s NAAQS. Accordingly, the
latter optional provisions are types of
provisions EPA considers irrelevant in
the context of an infrastructure SIP
action.

For other section 110(a)(2) elements,
however, EPA’s review of a state’s
infrastructure SIP submission focuses
on assuring that the state’s SIP meets
basic structural requirements. For
example, section 110(a)(2)(C) includes,
inter alia, the requirement that states
have a program to regulate minor new
sources. Thus, EPA evaluates whether
the state has an EPA-approved minor
new source review program and
whether the program addresses the
pollutants relevant to that NAAQS. In
the context of acting on an
infrastructure SIP submission, however,
EPA does not think it is necessary to
conduct a review of each and every
provision of a state’s existing minor
source program (i.e., already in the
existing SIP) for compliance with the
requirements of the CAA and EPA’s
regulations that pertain to such
programs.

With respect to certain other issues,
EPA does not believe that an action on
a state’s infrastructure SIP submission is
necessarily the appropriate type of
action in which to address possible
deficiencies in a state’s existing SIP.
These issues include: (i) Existing
provisions related to excess emissions
from sources during periods of startup,
shutdown, or malfunction that may be
contrary to the CAA and EPA’s policies
addressing such excess emissions
(SSM); (ii) existing provisions related to
“director’s variance” or ‘“‘director’s
discretion” that may be contrary to the
CAA because they purport to allow
revisions to SIP-approved emissions
limits while limiting public process or
not requiring further approval by EPA;
and (iii) existing provisions for PSD
programs that may be inconsistent with
current requirements of EPA’s “Final
NSR Improvement Rule,” 67 FR 80186
(December 31, 2002), as amended by 72
FR 32526 (June 13, 2007) (NSR Reform).
Thus, EPA believes it may approve an
infrastructure SIP submission without
scrutinizing the totality of the existing
SIP for such potentially deficient
provisions and may approve the
submission even if it is aware of such

existing provisions.10 It is important to
note that EPA’s approval of a state’s
infrastructure SIP submission should
not be construed as explicit or implicit
re-approval of any existing potentially
deficient provisions that relate to the
three specific issues just described.

EPA’s approach to review of
infrastructure SIP submissions is to
identify the CAA requirements that are
logically applicable to that submission.
EPA believes that this approach to the
review of a particular infrastructure SIP
submission is appropriate, because it
would not be reasonable to read the
general requirements of section
110(a)(1) and the list of elements in
110(a)(2) as requiring review of each
and every provision of a state’s existing
SIP against all requirements in the CAA
and EPA regulations merely for
purposes of assuring that the state in
question has the basic structural
elements for a functioning SIP for a new
or revised NAAQS. Because SIPs have
grown by accretion over the decades as
statutory and regulatory requirements
under the CAA have evolved, they may
include some outmoded provisions and
historical artifacts. These provisions,
while not fully up to date, nevertheless
may not pose a significant problem for
the purposes of “implementation,
maintenance, and enforcement” of a
new or revised NAAQS when EPA
evaluates adequacy of the infrastructure
SIP submission. EPA believes that a
better approach is for states and EPA to
focus attention on those elements of
section 110(a)(2) of the CAA most likely
to warrant a specific SIP revision due to
the promulgation of a new or revised
NAAQS or other factors.

For example, EPA’s 2013 Guidance
gives simpler recommendations with
respect to carbon monoxide than other
NAAQS pollutants to meet the visibility
requirements of section
110(a)(2)(D)(1)(I), because carbon
monoxide does not affect visibility. As
a result, an infrastructure SIP
submission for any future new or
revised NAAQS for carbon monoxide
need only state this fact in order to
address the visibility prong of section
110(a)(2)(D)E)(1D).

Finally, EPA believes that its
approach with respect to infrastructure
SIP requirements is based on a
reasonable reading of section 110(a)(1)
and (2) because the CAA provides other

10 By contrast, EPA notes that if a state were to
include a new provision in an infrastructure SIP
submission that contained a legal deficiency, such
as a new exemption for excess emissions during
SSM events, then EPA would need to evaluate that
provision for compliance against the rubric of
applicable CAA requirements in the context of the
action on the infrastructure SIP.
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avenues and mechanisms to address
specific substantive deficiencies in
existing SIPs. These other statutory tools
allow EPA to take appropriately tailored
action, depending upon the nature and
severity of the alleged SIP deficiency.
Section 110(k)(5) authorizes EPA to
issue a “SIP call” whenever the Agency
determines that a state’s SIP is
substantially inadequate to attain or
maintain the NAAQS, to mitigate
interstate transport, or to otherwise
comply with the CAA.1? Section
110(k)(6) authorizes EPA to correct
errors in past actions, such as past
approvals of SIP submissions.12
Significantly, EPA’s determination that
an action on a state’s infrastructure SIP
submission is not the appropriate time
and place to address all potential
existing SIP deficiencies does not
preclude EPA’s subsequent reliance on
provisions in section 110(a)(2) as part of
the basis for action to correct those
deficiencies at a later time. For example,
although it may not be appropriate to
require a state to eliminate all existing
inappropriate director’s discretion
provisions in the course of acting on an
infrastructure SIP submission, EPA
believes that section 110(a)(2)(A) may be
among the statutory bases that EPA
relies upon in the course of addressing
such deficiency in a subsequent
action.3

IIL. Proposed Action

EPA is proposing to approve the
following elements or portions thereof
of West Virginia’s June 25, 2013 SIP
revision: section 110(a)(2)(A), (B), (C)
(enforcement and minor new source
review), (D)(i)(II) (visibility protection),

11For example, EPA issued a SIP call to Utah to
address specific existing SIP deficiencies related to
the treatment of excess emissions during SSM
events. See “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revisions,” 74 FR 21639
(April 18, 2011).

12EPA has used this authority to correct errors in
past actions on SIP submissions related to PSD
programs. See ‘‘Limitation of Approval of
Prevention of Significant Deterioration Provisions
Concerning Greenhouse Gas Emitting-Sources in
State Implementation Plans; Final Rule,” 75 FR
82536 (December 30, 2010). EPA has previously
used its authority under CAA section 110(k)(6) to
remove numerous other SIP provisions that the
Agency determined it had approved in error. See,
e.g., 61 FR 38664 (July 25, 1996) and 62 FR 34641
(June 27, 1997) (corrections to American Samoa,
Arizona, California, Hawaii, and Nevada SIPs); 69
FR 67062, November 16, 2004 (corrections to
California SIP); and 74 FR 57051 (November 3,
2009) (corrections to Arizona and Nevada SIPs).

13 See, e.g., EPA’s disapproval of a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., 75 FR 42342 at 42344
(July 21, 2010) (proposed disapproval of director’s
discretion provisions); 76 FR 4540 (January 26,
2011) (final disapproval of such provisions).

(D)(i), (E)() and (iii), (F), (G), (H), (]),
(K), (L), and (M). West Virginia’s SIP
revision provides the basic program
elements specified in section 110(a)(2)
necessary to implement, maintain, and
enforce the 2010 SO, NAAQS. This
proposed rulemaking action does not
include action on section 110(a)(2)(I)
which pertains to the nonattainment
planning requirements of part D, Title I
of the CAA, because this element is not
required to be submitted by the 3-year
submission deadline of section 110(a)(1)
of the CAA, and will be addressed in a
separate process.

Additionally, EPA will take separate
action on the portions of CAA section
110(a)(2) infrastructure elements for the
2010 SO, NAAQs as they relate to West
Virginia’s PSD program, as required by
part C of Title I of the CAA. This
includes portions of the following
infrastructure elements: section
110(a)(2)(C), (D)(E)(1), and (J). Finally,
EPA will take later separate action on
section 110(a)(2)(D)(i)(I) (interstate
transport of emission), (D)(i)(II)
(visibility protection), and (E)(ii)
(section 128, ““State Boards’’) for the
2010 SO, NAAQS. EPA is soliciting
public comments on the issues
discussed in this document. These
comments will be considered before
taking final action.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

CAA and applicable Federal regulations.

42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993):

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described

in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule,
pertaining to West Virginia’s section
110(a)(2) infrastructure requirements for
the 2010 SO, NAAQS, does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Sulfur oxides,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: April 30, 2014.
W.C. Early,
Acting Regional Administrator, Region III.
[FR Doc. 2014-11085 Filed 5-13-14; 8:45 am]
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SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
portion of the State Implementation
Plan submittal from the State of Oregon
to address Clean Air Act interstate
transport requirements in section
110(a)(2)(D)@E)(I) for the 2006 24-hour
fine particulate matter (PM, s) National
Ambient Air Quality Standards. The
Clean Air Act requires that each State
Implementation Plan contain adequate
provisions prohibiting air emissions that
will have certain adverse air quality
effects in other states. The EPA is
proposing to determine that Oregon’s
existing State Implementation Plan
contains adequate provisions to ensure
that air emissions in Oregon do not
significantly contribute to
nonattainment or interfere with
maintenance of the 2006 24-hour PM- s
National Ambient Air Quality Standard
in any other state.

DATES: Written comments must be
received on or before June 13, 2014.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10-
OAR-2011-0446, by any of the
following methods:

e www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: R10-Public Comments@
epa.gov.

e Mail: Dr. Karl Pepple, EPA Region
10, Office of Air, Waste and Toxics
(AWT-107), 1200 Sixth Avenue, Suite
900, Seattle, WA 98101.

e Hand Delivery/Courier: EPA Region
10 9th Floor Mailroom, 1200 Sixth
Avenue, Suite 900, Seattle, WA 98101.
Attention: Dr. Karl Pepple, Office of Air,
Waste and Toxics, AWT-107. Such
deliveries are only accepted during
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information

Instructions: Direct your comments to
Docket ID No. EPA-R10-OAR-2011-
0446. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means the EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send an email

comment directly to the EPA without
going through www.regulations.gov your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., GBI or other information
the disclosure of which is restricted by
statute. Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy
during normal business hours at the
Office of Air, Waste and Toxics, EPA
Region 10, 1200 Sixth Avenue, Seattle,
WA 98101.

FOR FURTHER INFORMATION CONTACT: Dr.
Karl Pepple at (206) 5531778,
pepple.karl@epa.gov, or the above EPA,
Region 10 address.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us,” or “our’ are used, it is
intended to mean the EPA. Information
is organized as follows:
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I. Background

A. 2006 24-Hour PM, s NAAQS and
Interstate Transport

On September 21, 2006, the EPA
promulgated a final rule revising the

1997 24-hour primary and secondary
National Ambient Air Quality Standards
(NAAQS) for PMs 5 from 65 micrograms
per cubic meter (ug/m3) to 35 ug/m3
(October 17, 2006, 71 FR 61144).

The interstate transport provisions in
Clean Air Act (CAA) section
110(a)(2)(D)({) (also called “good
neighbor” provisions) require each state
to submit a State Implementation Plan
(SIP) that prohibits emissions that will
have certain adverse air quality effects
in other states. CAA section
110(a)(2)(D)(i) identifies four distinct
elements related to the impacts of air
pollutants transported across state lines.
In this action, the EPA is addressing the
first two elements of this section,
specified at CAA section
110(a)(2)(D)(1)(1),! for the 2006 24-hour
PM, s NAAQS.

The first element of CAA section
110(a)(2)(D)(1)(I) requires that each SIP
for a new or revised NAAQS contain
adequate measures to prohibit any
source or other type of emissions
activity within the state from emitting
air pollutants that will “contribute
significantly to nonattainment” of the
NAAQS in another state. The second
element of CAA section 110(a)(2)(D)(1)(I)
requires that each SIP prohibit any
source or other type of emissions
activity in the state from emitting
pollutants that will “interfere with
maintenance” of the applicable NAAQS
in any other state.

B. Rules Addressing Interstate Transport
for the 2006 24-Hour PM> s NAAQS

The EPA has previously addressed the
requirements of CAA section
110(a)(2)(D)(H)(I) in past regulatory
actions.2 The EPA published the final
Cross-State Air Pollution Rule
(Transport Rule) to address the first two
elements of CAA section
110(a)(2)(D)(1)(I) in the eastern portion
of the United States with respect to the
2006 PM2_5 NAAQS, the 1997 PM2_5
NAAQS, and the 1997 8-hour ozone
NAAQS (August 8, 2011, 76 FR 48208).
The Transport Rule was intended to
replace the earlier Clean Air Interstate
Rule (CAIR) which was judicially

1This proposed action does not address the two
elements of the interstate transport SIP provision in
CAA section 110(a)(2)(D)(i)(II) regarding
interference with measures required to prevent
significant deterioration of air quality or to protect
visibility in another state. We previously published
a notice approving the Oregon SIP for purposes of
CAA section 110(a)(2)(D)(N(II) for the 2006 24-hour
PM,.s NAAQS on August 1, 2013 (78 FR46514).

2 See NOx SIP Call, 63 FR 57371 (October 27,
1998); Clean Air Interstate Rule (CAIR), 70 FR
25172 (May 12, 2005); and Transport Rule or Cross-
State Air Pollution Rule, 76 FR 48208 (August 8,
2011).


mailto:R10-Public_Comments@epa.gov
mailto:R10-Public_Comments@epa.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:pepple.karl@epa.gov

27530

Federal Register/Vol. 79, No. 93/Wednesday, May 14, 2014 /Proposed Rules

remanded.? See North Carolina v. EPA,
531 F.3d 896 (D.C. Cir. 2008). On
August 21, 2012, the U.S. Court of
Appeals for the D.C. Circuit issued a
decision vacating the Transport Rule,
see EME Homer City Generation, L.P. v.
E.P.A., 696 F.3d 7 (D.C. Cir. 2012), and
ordering the EPA to continue
implementing CAIR in the interim.
However, on April 29, 2014, the U.S.
Supreme Court reversed and remanded
the D.C. Circuit’s ruling and upheld the
EPA’s approach in the Transport Rule.
EPA v. EME Homer City Generation,

L.P., No. 12-1182, 572 U.S. s slip op.

(2014).The State of Oregon was not
covered by either CAIR or the Transport
Rule, and the EPA made no
determinations in either rule regarding
whether emissions from sources in
Oregon significantly contribute to
nonattainment or interfere with
maintenance of the 2006 24-hour PM 5
NAAQS in another state.

C. Guidance

On September 25, 2009, the EPA
issued a guidance memorandum that
addresses the requirements of CAA
section 110(a)(2)(D)(i) for the 2006 24-
hour PM, s NAAQS (“2006 24-hour
PM, s NAAQS Infrastructure Guidance”
or “Guidance”).# With respect to the
requirement in CAA section
110(a)(2)(D)(i)(I) to prohibit emissions
that would contribute significantly to
nonattainment of the NAAQS in any
other state, the 2006 24-hour PM, 5
NAAQS Infrastructure Guidance
essentially reiterated the
recommendations for western states
made by the EPA in previous guidance
addressing the CAA section
110(a)(2)(D)(i) requirements for the 1997
8-hour Ozone and 1997 PM, s NAAQS.5
The 2006 24-hour PM, s NAAQS
Infrastructure Guidance advised states
outside of the CAIR region to include in
their CAA section 110(a)(2)(D)(@i)(I) SIPs

3CAIR addressed the 1997 annual and 24-hour
PM, s NAAQS, and the 1997 8-hour ozone NAAQS.
It did not address the 2006 24-hour PM» s NAAQS.
For more information on CAIR, see the July 30,
2012 proposal for Arizona regarding interstate
transport for the 2006 PM, s NAAQS (77 FR 44551,
44552).

4 See Memorandum from William T. Harnett
entitled “Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 2006 24-
Hour Fine Particle (PM,s) National Ambient Air
Quality Standards (NAAQS),”” September 25, 2009,
available at http://www.epa.gov/ttn/caaa/t1/
memoranda/20090925_harnett_pm25_sip_
110a12.pdf.

5 See Memorandum from William T. Harnett
entitled “Guidance for State Implementation Plan
(SIP) Submission to Meet Current Outstanding
Obligations Under Section 110(a)(2)(D)(i) for the 8-
hour ozone and PM> s National Ambient Air Quality
Standards,” August 15, 2006, available at http://
www.epa.gov/ttn/caaa/t1/memoranda/
section110a2di_sip _guidance.pdf.

adequate technical analyses to support
their conclusions regarding interstate
pollution transport, e.g., information
concerning emissions in the state,
meteorological conditions in the state
and in potentially impacted states,
monitored ambient pollutant
concentrations in the state and in
potentially impacted states, distances to
the nearest areas not attaining the
NAAQS in other states, and air quality
modeling.¢ With respect to the
requirement in CAA section
110(a)(2)(D)(i)(I) to prohibit emissions
that would interfere with maintenance
of the NAAQS in any other state, the
Guidance stated that SIP submissions
must address this independent
requirement of the statute and provide
technical information appropriate to
support the state’s conclusions, such as
information concerning emissions in the
state, meteorological conditions in the
state and in potentially impacted states,
monitored ambient concentrations in
the state and in potentially impacted
states, and air quality modeling. See
footnotes 5 and 6. In this action, the
EPA is proposing to use the conceptual
approach to evaluating interstate
pollution transport under CAA section
110(a)(2)(D)(1)(I) that the EPA explained
in the 2006 24-hour PM, s NAAQS
Infrastructure Guidance. For the 2006
24-hour PM, s NAAQS, the EPA believes
that nonattainment and maintenance
problems in the western United States
are generally relatively local in nature
with only limited impacts from
interstate transport. The EPA believes
that the CAA section 110(a)(2)(D)(@{)(I)
SIP submission from Oregon may be
evaluated using a “weight of the
evidence” approach that takes into
account available relevant information.
Such information may include, but is
not limited to, the amount of emissions
in the state relevant to the NAAQS in
question, the meteorological conditions
in the area, the distance from the state
to the nearest monitors in other states
that are appropriate receptors, or such
other information as may be probative to
consider whether sources in the state
may contribute significantly to
nonattainment or interfere with
maintenance of the 2006 24-hour PM, s

6 The 2006 24-hour PM» s NAAQS Infrastructure
Guidance states that EPA was working on a new
rule to replace CAIR to address issues raised by the
court in the North Carolina case and to provide
guidance to states in addressing the requirements
related to interstate transport in CAA section
110(a)(2)(D)(@)(I) for the 2006 24-hour PM, 5
NAAQS. It also notes that states could not rely on
the CAIR rule for section 110(a)(2)(D)(i)(I)
submissions for the 2006 24-hour PM, s NAAQS
because the CAIR rule did not address this NAAQS.
See 2006 PM> s NAAQS Infrastructure Guidance
at 4.

NAAQS in other states. These
submissions can rely on modeling when
acceptable modeling technical analyses
are available, but the EPA does not
believe that modeling is necessarily
required if other available information is
sufficient to evaluate the presence or
degree of interstate transport in a
specific situation.”

II. The State Submittal

CAA sections 110(a)(1) and (2) and
section 110(1) require that revisions to a
SIP be adopted by the state after
reasonable notice and public hearing.
The EPA has promulgated specific
procedural requirements for SIP
revisions in 40 CFR part 51, subpart F.
These requirements include publication
of notices, by prominent advertisement
in the relevant geographic area, a public
comment period of at least 30 days, and
an opportunity for a public hearing.

On June 28, 2010, the State of Oregon
submitted a SIP revision to update the
State’s SIP for ozone and PM, s. The
State’s SIP submittal cover letter
indicated the SIP revision included the
“Oregon SIP Infrastructure for
Addressing the Interstate Transport of
Ozone and Fine Particulate Matter” to
address the interstate transport SIP
requirements of CAA section
110(a)(2)(D)(i) for the 8-hour ozone and
PM,s NAAQS (2010 Interstate
Transport SIP). The State’s June 28,
2010 submittal included public process
documentation for the 2010 Interstate
Transport SIP, including documentation
of a duly noticed public hearing held on
December 22, 2009. The State
subsequently notified the EPA that a
clerical error was made and that the
2010 Interstate Transport SIP had not
been attached to the June 28, 2010,
cover letter. The State transmitted the
2010 Interstate Transport SIP to the EPA
on December 23, 2010. The State then
transmitted a letter to the EPA on March
14, 2011, confirming that the 2010
Interstate Transport SIP was submitted
for purposes of meeting the
requirements of CAA section
110(a)(2)(D)(i) for the 1997 ozone
NAAQS, 1997 PM, s NAAQS, 2006 24-
hour PM, s NAAQS, and 2008 ozone
NAAQS.

We find that the process followed by
the State in adopting the 2010 Interstate
Transport SIP complies with the
procedural requirements for SIP
revisions under CAA section 110 and
the EPA’s implementing regulations.

To address whether emissions from
sources in Oregon significantly
contribute to nonattainment of the 2006

7 See “2006 24-hour PM, s NAAQS Infrastructure
Guidance,” issued September 25, 2009.
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24-hour PM, s NAAQS in another state,
the State stated in the 2010 Interstate
Transport SIP that meteorological and
other characteristics of any areas
designated nonattainment for the 2006
24-hour PM, s NAAQS in the
surrounding states of Washington,
Idaho, Nevada, and California support a
finding that emissions from Oregon
sources do not significantly contribute
to violations of the 2006 24-hour PM 5
NAAQS in other states. The State
explained that the closest 2006 24-hour
PM, 5 designated nonattainment areas in
neighboring states are the Tacoma area
(Pierce County) in Washington; the
Chico area (portions of Butte County) in
California; and the Cache Valley area in
Southeast Idaho (portions of Cache
County, Utah and Franklin County,
Idaho). Oregon stated that the area of
highest Oregon emission densities
(Portland Metro area) is separated from
these 2006 24-hour PM, s nonattainment
areas by significant distances and major
mountain ranges up to approximately
7000 feet. The State identified one
exception—the Portland, Oregon-
Vancouver, Washington metro area,
which shares a common air shed
between Oregon and Washington.
Oregon noted however that both
Portland, Oregon and Vancouver,
Washington are in attainment with the
2006 24-hour PM, s NAAQS.
Additionally, the State described
typical wind patterns during the winter
when PM; s levels are the highest. It
noted that the majority of wind speeds
occur at less than eight miles per hour,
and a significant portion of low winds
occur at less than five miles per hour.
The State explained that these low wind
speeds and air stagnation conditions do
not lend themselves to long distance air
pollution transport. The State
concluded that general meteorology
supports the conclusion that high
winter time PMs s levels in Pacific
Northwest communities are typically
dominated by local emission sources.
Oregon’s 2010 Interstate Transport
SIP also pointed to its CAA section 110
infrastructure SIP to demonstrate that
Oregon Department of Environmental
Quality (ODEQ) has the ability to
participate as needed in future studies
on regional air pollution issues, can
collaborate with other states if air
quality concerns are identified that
require a case-specific evaluation of
interstate transport, and has the legal
mechanism to take action as needed to
reduce emissions to help attain
compliance with Federal NAAQS.
Oregon stated that that high PM, 5 levels
that threaten the NAAQS are
investigated as needed to identify

contributing sources, including any
potential role of interstate transport.

Finally, the State explained that it had
consulted with air agencies in
Washington, Idaho, Nevada, and
California and other agencies to evaluate
case-specific air quality problems that
may involve regional transport of air
pollution. These staff-level
communications indicated no impacts
on PM; s concentrations in other states
caused by transport from Oregon.

Based on the information provided in
its 2010 Interstate Transport SIP, the
State concluded that emissions from air
pollution sources in Oregon do not
significantly contribute to
nonattainment of the 2006 24-hour
PM, s NAAQS in other states.

I11. The EPA Evaluation

To determine whether the CAA
section 110(a)(2)(D)(i)(I) requirement is
satisfied, the EPA must determine
whether a state’s emissions contribute
significantly to nonattainment or
interfere with maintenance of the
NAAQS in other states. If this factual
finding is in the negative, then CAA
section 110(a)(2)(D)(i)(I) does not
require any changes to a state’s SIP.
Consistent with the EPA’s approach in
the 1998 NOx SIP Call, the 2005 CAIR,
and the 2011 Transport Rule, the EPA
is evaluating these impacts with respect
to specific monitors identified as having
nonattainment and/or maintenance
problems, which we refer to as
“receptors.” See footnote 2.

This proposed approval addresses the
requirements of CAA section
110(a)(2)(D)(i)(I) for the 2006 24-hour
PM, s NAAQS in several ways. The EPA
notes that no single piece of information
is by itself dispositive of the issue.
Instead, the total weight of all the
evidence taken together is used to
evaluate significant contributions to
nonattainment or interference with
maintenance of the 2006 24-hour PM, 5
NAAQS in another state. Our proposed
approval takes into account Oregon’s
2010 Interstate Transport SIP which
explains that meteorological and other
characteristics in Oregon and in the
surrounding areas reduce the likelihood
that emissions from sources in Oregon
contribute significantly to
nonattainment or interfere with
maintenance of the 2006 24-hour PM, 5
NAAQS in any downwind state. In
addition, we are supplementing the
evaluation of the State’s submittal with
a review of the monitors in other states
that are appropriate ‘“nonattainment
receptors” or “‘maintenance receptors”
and additional technical information to
consider whether sources in Oregon
contribute significantly to

nonattainment or interfere with
maintenance of the 2006 24-hour PM; s
NAAQS in other states.

Our Technical Support Document
(TSD) contains a more detailed
evaluation and is available in the public
docket for this rulemaking, which may
be accessed online at
www.regulations.gov, docket number
EPA-R10-OAR-2011-0446. Below is a
summary of our analysis.

A. Identification of Nonattainment and
Maintenance Receptors

The EPA evaluated data from existing
monitors over three overlapping three-
year periods (i.e., 2008-2010, 2009—
2011, and 2010-2012) to determine
which areas were violating the 2006 24-
hour PM, s NAAQS and which areas
might have difficulty maintaining
attainment. If a monitoring site
measured a violation of the 2006 24-
hour PM> s NAAQS during the most
recent three-year period (2010-2012),
then this monitor location was
evaluated for purposes of the significant
contribution to nonattainment element
of CAA section 110(a)(2)(D)@1)(I). If, on
the other hand, a monitoring site shows
attainment of the 2006 24-hour PM> s
NAAQS during the most recent three-
year period (2010-2012) but a violation
in at least one of the previous two three-
year periods (2008-2010 or 2009-2011),
then this monitor location was
evaluated for purposes of the
interference with maintenance element
of the statute.

The State of Oregon was not covered
by the original modeling analyses
conducted for the CAIR and the
Transport Rule. The approach described
above is similar to the approach utilized
by the EPA in promulgating the CAIR
and the Transport Rule. By this method,
the EPA has identified those areas with
monitors to be considered
“nonattainment receptors’ or
“maintenance receptors” for evaluating
whether the emissions from sources in
another state could significantly
contribute to nonattainment in, or
interfere with maintenance in, that
particular area.

B. Evaluation of Significant
Contribution to Nonattainment

The EPA reviewed Oregon’s 2010
Interstate Transport SIP and additional
technical information to evaluate the
potential for emissions from sources in
Oregon to contribute significantly to
nonattainment of the 2006 24-hour
PM, s NAAQS at specified monitoring
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sites in the western United States.? The
EPA first identified as “nonattainment
receptors” all monitoring sites in the
western states that had recorded PM, s
design values above the level of the
2006 24-hour PM> s NAAQS (35 pg/m3)
during the years 2010-2012.° See
Section III of the TSD for more a more
detailed description of the EPA’s
methodology for selection of
nonattainment receptors. All of the
nonattainment receptors identified in
western states are in California, Idaho,
Oregon, and Utah. Because geographic
distance is a relevant factor in the
assessment of potential pollution
transport, the EPA focused its review on
information related to potential
transport of PM, 5 pollution from
Oregon to nonattainment receptors in
the states bordering Oregon: Idaho and
California.1011 As detailed in the TSD,
the EPA believes that the following
factors support a finding that emissions
from Oregon do not significantly
contribute to nonattainment of the 2006
24-hour PM, s NAAQS in these states:
(1) Technical information indicating
that elevated PM- 5 levels at
nonattainment receptors are
predominantly caused by local emission
sources and (2) air quality data
indicating that regional background
levels of PMs s are generally low during
the time periods of elevated PM, s at
these receptors. In addition, as detailed
in the TSD with respect to California,
technical information indicating that the
dominant air flows across California are
from the west to the east additionally
supports a finding that emissions from
Oregon do not significantly contribute

8EPA has also considered potential PM> 5
transport from Oregon to the nearest nonattainment
and maintenance receptors located in the eastern,
midwestern, and southern states covered by the
Transport Rule and believes it is reasonable to
conclude that, given the significant distance from
Oregon to the nearest such receptor (in Illinois) and
the relatively insignificant amount of emissions
from Oregon that could potentially be transported
such a distance, emissions from Oregon sources do
not significantly contribute to nonattainment or
interfere with maintenance of the 2006 24-hour
PM, s NAAQS at this location. These same factors
also support a finding that emissions from Oregon
sources neither contribute significantly to
nonattainment nor interfere with maintenance of
the 2006 24-hour PM, s NAAQS at any location
further east. See TSD at Section II.C.

9Because CAIR did not cover states in the
western United States, these data are not
significantly impacted by the remanded CAIR at
this time and thus could be considered in this
analysis.

10 As this analysis is focused on interstate
transport, the EPA did not evaluate the impact of
Oregon emissions onnonattainment receptors
within Oregon.

11Washington and Nevada have no
nonattainment receptors. See TSD at Table IILA.1.

to nonattainment of the 2006 24-hour
PM, s NAAQS in California.

The EPA also evaluated potential
PM, 5 transport to nonattainment
receptors in the more distant western
state of Utah. The EPA believes that the
following factors support a finding that
emissions from Oregon do not
significantly contribute to
nonattainment of the 2006 24-hour
PM,s NAAQS in Utah: (1) The
significant distance from Oregon to the
nonattainment receptors in Utah, (2)
technical information indicating that
elevated PM s levels at nonattainment
receptors in Utah are predominantly
caused by local emission sources, and
(3) air quality data indicating that
regional background levels of PM s are
generally low during the time periods of
elevated PMs s at Utah receptors.

Based on this evaluation of Oregon’s
2010 Interstate Transport SIP and
additional technical information, the
EPA proposes to conclude that
emissions from sources in Oregon do
not significantly contribute to
nonattainment of the 2006 24-hour
PM, s NAAQS in any other state.

C. Evaluation of Interference With
Maintenance

The EPA reviewed Oregon’s 2010
Interstate Transport SIP and additional
technical information to evaluate the
potential for Oregon emissions to
interfere with maintenance of the 2006
24-hour PM, s NAAQS at specified
monitoring sites in the western United
States. The EPA first identified as
“maintenance receptors” all monitoring
sites in the western states that had
recorded PM, s design values above the
level of the 2006 24-hour PM, s NAAQS
(35 pg/m3) during the 2008—-2010 and/or
2009-2011 periods but below this
standard during the 2010-2012 period.
See section III of the TSD for more
information regarding the EPA’s
methodology for selection of
maintenance receptors. All of the
maintenance receptors in the western
states are located in California,
Montana, Nevada, Oregon, Utah, and
Washington. The EPA focused its
evaluation of the potential for transport
of Oregon emissions to the maintenance
receptors located in three states
bordering Oregon: California, Nevada,
and Washington.12 13 As detailed in the
TSD, the EPA believes that the
following factors support a finding that
emissions from sources in Oregon do

12 As this analysis is focused on interstate
transport, the EPA did not evaluate the impact of
Oregon emissions on maintenance receptors within
Oregon.

13]daho has no maintenance receptors. See TSD
at Table IILA.1.

not interfere with maintenance of the
2006 24-hour PM, s NAAQS in these
border states: (1) Technical information
indicating that elevated 24-hour PM, s
levels at these maintenance receptors
are predominantly caused by local
emission sources, and (2) air quality
data indicating that regional background
levels of PMs s are generally low during
the time periods of elevated 24-hour
PM, 5 at these receptors. In addition,
with respect to California, technical
information indicating that elevated 24-
hour PM, 5 levels at the maintenance
receptors are predominantly caused by
local emission sources and that the
dominant air flows across California are
from the west to the east additionally
supports a finding that emissions from
sources in Oregon do not interfere with
maintenance of the 2006 24-hour PM- s
NAAQS in California.

The EPA also evaluated the potential
for transport of Oregon emissions to
maintenance receptors in the more
distant states of Montana and Utah. As
detailed in the TSD, the EPA believes
that the following factors support a
finding that emissions from sources in
Oregon do not interfere with
maintenance of the 2006 24-hour PM, 5
NAAQS in these more distant states: (1)
The significant distance from the
Oregon to the maintenance receptors in
these states, (2) technical information
indicating that elevated 24-hour PM 5
levels at these maintenance receptors
are predominantly caused by local
emission sources, and (3) air quality
data indicating that regional background
levels of PM, 5 are generally low during
the time periods of elevated 24-hour
PMs 5 at these receptors.

Based on this evaluation of Oregon’s
2010 Interstate Transport SIP and
additional technical information, the
EPA proposes to conclude that
emissions from sources in Oregon do
not interfere with maintenance of the
2006 24-hour PM, s NAAQS in any
other state.

IV. Proposed Action

The EPA is proposing to approve the
portion of the SIP revision submitted by
the State of Oregon on June 28, 2010
that addresses the interstate transport
requirements of CAA section
110(a)(2)(D)(1)() for the 2006 24-hour
PM, s NAAQS. The EPA is proposing to
determine that Oregon’s existing State
Implementation Plan contains adequate
provisions to ensure that air emissions
in Oregon do not significantly
contribute to nonattainment or interfere
with maintenance of the 2006 24-hour
PM; s National Ambient Air Quality
Standard in any other state. This action
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is being taken under section 110 of the
CAA.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and the EPA notes

that it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, and Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: April 10, 2014.
Michelle L. Pirzadeh,
Acting Regional Administrator, Region 10.
[FR Doc. 2014-11075 Filed 5-13—14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R10-OAR-2014-0333, FRL-9910-95—-
Region 10]

Approval and Promulgation of
Implementation Plans; Washington:
Infrastructure Requirements for the
2008 Lead National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
partially approve and partially
disapprove the State Implementation
Plan (SIP) submittal from the State of
Washington (Washington or the State)
demonstrating that the SIP meets the
infrastructure requirements of the Clean
Air Act (CAA) for the National Ambient
Air Quality Standards (NAAQS)
promulgated for lead on October 15,
2008. The CAA requires that each state,
after a new or revised NAAQS is
promulgated, review their SIP to ensure
that it meets the infrastructure
requirements necessary to implement
the new or revised NAAQS. On April 1,
2014, Washington certified that the
Washington SIP meets the infrastructure
requirements of the CAA for purposes of
the 2008 lead NAAQS, except for those
requirements related to the Prevention
of Significant Deterioration (PSD)
permitting program currently operated
under a Federal Implementation Plan
(FIP). The EPA is proposing to find that
Washington’s 2008 lead SIP is adequate
for purposes of the infrastructure SIP
requirements of CAA section 110, with
the exception of the requirements
related to PSD permitting and portions
of the interstate transport requirements.
The EPA finds that the SIP deficiencies
related to PSD permitting, however,

have been adequately addressed by the
existing EPA FIP and, therefore, no
further action is required by Washington
or the EPA. The EPA will address the
remaining interstate transport
requirements in a separate action.
DATES: Comments must be received on
or before June 13, 2014.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10-
OAR-2014-0333, by any of the
following methods:

e Email: R10-Public Comments@
epa.gov.

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Mail: Jeff Hunt, EPA Region 10,
Office of Air, Waste and Toxics (AWT—
107), 1200 Sixth Avenue, Suite 900,
Seattle, WA 98101

e Hand Delivery: EPA Region 10
Mailroom, 9th floor, 1200 Sixth Avenue,
Suite 900, Seattle, WA 98101. Attention:
Jeff Hunt, Office of Air, Waste and
Toxics, AWT—-107. Such deliveries are
only accepted during normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R10-OAR-2014—
0333. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
the disclosure of which is restricted by
statute. Do not submit information that
you consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ‘““anonymous access’’ system,
which means the EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send an email
comment directly to the EPA without
going through www.regulations.gov your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
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form of encryption, and be free of any
defects or viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
the disclosure of which is restricted by
statute. Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy
during normal business hours at the
Office of Air, Waste and Toxics, EPA
Region 10, 1200 Sixth Avenue, Seattle,
WA 98101.

FOR FURTHER INFORMATION CONTACT: Jeff
Hunt at: (206) 553—0256, hunt.jeff@
epa.gov, or the above EPA, Region 10
address.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us” or “our” is used, it is
intended to refer to the EPA.

Information is organized as follows:
Table of Contents

1. Background

II. CAA Sections 110(a)(1) and (2)
Infrastructure Elements

III. The EPA’s Approach to Review of
Infrastructure SIP Submittals

IV. Analysis of the State’s Submittal

V. Proposed Action

VI. Statutory and Executive Order Reviews

I. Background

On October 15, 2008, the EPA revised
the level of the primary and secondary
lead NAAQS from 1.5 micrograms per
cubic meter (ug/m3) to 0.15 ug/ms3. The
CAA requires SIPs meeting the
requirements of sections 110(a)(1) and
(2) be submitted by states within three
years after promulgation of a new or
revised standard. CAA sections
110(a)(1) and (2) require states to
address basic SIP requirements to
provide for implementation,
maintenance and enforcement of the
standards, so-called ‘““infrastructure”
requirements. States were required to
submit such SIPs for the 2008 lead
NAAQS to the EPA no later than
October 15, 2011.

To help states meet this statutory
requirement, the EPA issued guidance
to address infrastructure SIP elements
under CAA sections 110(a)(1) and (2).2

1Stephen D. Page, Director, Office of Air Quality
Planning and Standards. 1.) “Guidance on
Infrastructure State Implementation Plan (SIP)
Elements Required Under Sections 110(a)(1) and (2)
for the 2008 Lead (Pb) National Ambient Air
Quality Standards.” Memorandum to EPA Air
Division Directors, Regions I-X, October 14, 2011,

As noted in the guidance, to the extent
an existing SIP already meets the CAA
section 110(a)(2) requirements, states
may certify that fact via a letter to the
EPA. The certification should address
all requirements of the CAA section
110(a)(2) infrastructure elements as
applicable for the 2008 lead NAAQS.
Such certification should include
documentation demonstrating a
correlation between each infrastructure
element specified at 110(a)(2) and an
equivalent state authority in the existing
or submitted SIP. As for all SIP
submittals, a state should provide
reasonable public notice of, and an
opportunity for a public hearing on, the
certification before it is submitted to the
EPA.

CAA section 110(a) imposes the
obligation upon states to make a SIP
submission to the EPA for a new or
revised NAAQS, but the contents of that
submission may vary depending upon
the facts and circumstances. In the case
of the 2008 lead NAAQS, states
typically have met the basic program
elements required in CAA section
110(a)(2) through earlier SIP
submissions. On April 1, 2014,
Washington made a submittal to the
EPA certifying that the current
Washington SIP meets the CAA section
110(a)(1) and (2) infrastructure
requirements for the 2008 lead NAAQS,
except for certain requirements related
to PSD permitting, described in the
“Analysis of the State’s Submittal”
section of this publication. The
submittal included an analysis of
Washington’s SIP as it relates to each
section of the infrastructure
requirements with regard to the 2008
lead NAAQS. Washington provided
notice and an opportunity for public
comment on the submittal from
February 14, 2014, through March 24,
2014. A notice offering the public an
opportunity to comment and request a
hearing was published in the Daily
Journal of Commerce on February 14,
2014. The Washington Department of
Ecology (Ecology) also issued a news
release, fact sheet, and hearing notice on
Ecology’s public involvement Web site
and interested parties email list. Ecology
received no requests for a public
hearing. The EPA has evaluated
Washington’s submittal and determined
that Washington has met the
requirements for reasonable notice and
public hearing under section 110(a)(2)
of the CAA.

and 2.) “Guidance on Infrastructure State
Implementation Plan (SIP) Elements under Clean
Air Act Sections 110(a)(1) and 110(a)(2).”
Memorandum to EPA Air Division Directors,
Regions I-X, September 13, 2013.

II. CAA Sections 110(a)(1) and (2)
Infrastructure Elements

CAA section 110(a)(1) provides the
procedural and timing requirements for
SIP submissions after a new or revised
NAAQS is promulgated. CAA section
110(a)(2) lists specific elements that
states must meet for infrastructure SIP
requirements related to a newly
established or revised NAAQS. These
requirements include SIP infrastructure
elements such as modeling, monitoring,
and emissions inventories that are
designed to assure attainment and
maintenance of the NAAQS. The
requirements, with their corresponding
CAA subsection, are listed below:

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

¢ 110(a)(2)(C): Program for
enforcement of control measures.

e 110(a)(2)(D): Interstate transport.2

e 110(a)(2)(E): Adequate resources.

e 110(a)(2)(F): Stationary source
monitoring system.

¢ 110(a)(2)(G): Emergency powers.

e 110(a)(2)(H): Future SIP revisions.

e 110(a)(2)(I): Areas designated
nonattainment and meet the applicable
requirements of part D.

¢ 110(a)(2)(]): Consultation with
government officials; public
notification; and Prevention of
Significant Deterioration (PSD) and
visibility protection.

e 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

The EPA’s October 14, 2011, guidance
restated our interpretation that two
elements identified in CAA section
110(a)(2) are not governed by the three-
year submission deadline of CAA
section 110(a)(1) because SIPs
incorporating necessary local
nonattainment area controls are not due

2Washington’s submittal does not address CAA
section 110(a)(2)(D)(i)(I). At the time of the State’s
submission, in accordance with the panel of the
U.S. Court of Appeals for the D.C. Circuit opinion,
110(a)(2)(D)(1)(I) submittals were not required until
the EPA quantified the State’s obligations under
that section. See EME Homer City generation, L.P.
v. EPA, 696 F .3d 7 (D.C. Cir. 2012). On April 29,
2014, the U.S. Supreme Court reversed and
remanded the D.C. Circuit’s ruling. EPA v. EME
Homer City Generation, L.P., No. 12-182, 572
U.S. _ slip op. (2014). The EPA intends to address
Washington’s obligations under CAA section
110(a)(2)(D)({)(I) with respect to the lead NAAQS in
a separate action. In contrast, portions of the
Washington SIP submittal relating to
110(a)(2)(D)(1)(II) and 110(a)(2)(D)(ii), were
submitted. In this notice, we are proposing to act
on Washington’s submittal for purposes of
110(a)(2)(D)(i)(II) and 110(a)(2)(D)(ii) for the 2008
lead NAAQS.
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within three years after promulgation of
a new or revised NAAQS, but rather, are
due at the time the nonattainment area
plan requirements are due pursuant to
CAA section 172 and the various
pollutant specific subparts 2-5 of part
D. These requirements are: (i)
Submissions required by CAA section
110(a)(2)(C) to the extent that subsection
refers to a permit program as required in
part D, title I of the CAA, and (ii)
submissions required by CAA section
110(a)(2)(I) which pertain to the
nonattainment planning requirements of
part D, title I of the CAA. As a result,
this action does not address
infrastructure elements related to CAA
section 110(a)(2)(C) with respect to
nonattainment new source review (NSR)
or CAA section 110(a)(2)(I).
Furthermore, the EPA interprets the
CAA section 110(a)(2)(J) provision on
visibility as not being triggered by a new
NAAQS because the visibility
requirements in part C, title I of the
CAA are not changed by a new NAAQS.

III. The EPA’s Approach to Review of
Infrastructure SIP Submittals

The EPA is acting upon the SIP
submission from Washington that
addresses the infrastructure
requirements of CAA sections 110(a)(1)
and 110(a)(2) for the 2008 lead NAAQS.
The requirement for states to make a SIP
submission of this type arises out of
CAA section 110(a)(1). Pursuant to
section 110(a)(1), states must make SIP
submissions “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof),” and
these SIP submissions are to provide for
the “implementation, maintenance, and
enforcement” of such NAAQS. The
statute directly imposes on states the
duty to make these SIP submissions,
and the requirement to make the
submissions is not conditioned upon
the EPA’s taking any action other than
promulgating a new or revised NAAQS.
Section 110(a)(2) includes a list of
specific elements that “[e]ach such
plan” submission must address.

The EPA has historically referred to
these SIP submissions made for the
purpose of satisfying the requirements
of CAA sections 110(a)(1) and 110(a)(2)
as “infrastructure SIP”” submissions.
Although the term “infrastructure SIP”
does not appear in the CAA, the EPA
uses the term to distinguish this
particular type of SIP submission from
submissions that are intended to satisfy
other SIP requirements under the CAA,
such as “nonattainment SIP” or
“attainment plan SIP” submissions to
address the nonattainment planning

requirements of part D of title I of the
CAA, “regional haze SIP” submissions
required by the EPA rule to address the
visibility protection requirements of
CAA section 169A, and nonattainment
new source review permit program
submissions to address the permit
requirements of CAA, title I, part D.

Section 110(a)(1) addresses the timing
and general requirements for
infrastructure SIP submissions, and
section 110(a)(2) provides more details
concerning the required contents of
these submissions. The list of required
elements provided in section 110(a)(2)
contains a wide variety of disparate
provisions, some of which pertain to
required legal authority, some of which
pertain to required substantive program
provisions, and some of which pertain
to requirements for both authority and
substantive program provisions.? The
EPA therefore believes that while the
timing requirement in section 110(a)(1)
is unambiguous, some of the other
statutory provisions are ambiguous. In
particular, the EPA believes that the list
of required elements for infrastructure
SIP submissions provided in section
110(a)(2) contains ambiguities
concerning what is required for
inclusion in an infrastructure SIP
submission.

The following examples of
ambiguities illustrate the need for the
EPA to interpret some section 110(a)(1)
and section 110(a)(2) requirements with
respect to infrastructure SIP
submissions for a given new or revised
NAAQS. One example of ambiguity is
that section 110(a)(2) requires that
“each” SIP submission must meet the
list of requirements therein, while the
EPA has long noted that this literal
reading of the statute is internally
inconsistent and would create a conflict
with the nonattainment provisions in
part D of title I of the CAA, which
specifically address nonattainment SIP
requirements.* Section 110(a)(2)(I)
pertains to nonattainment SIP
requirements and part D addresses
when attainment plan SIP submissions
to address nonattainment area

3For example: Section 110(a)(2)(E)(i) provides

that states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a SIP-approved program to
address certain sources as required by part C of title
I of the CAA; and section 110(a)(2)(G) provides that
states must have legal authority to address
emergencies as well as contingency plans that are
triggered in the event of such emergencies.

4See, e.g., “Rule To Reduce Interstate Transport
of Fine Particulate Matter and Ozone (Clean Air
Interstate Rule); Revisions to Acid Rain Program;
Revisions to the NOx SIP Call; Final Rule,” 70 FR
25162, at 25163-65 (May 12, 2005) (explaining
relationship between timing requirement of section
110(a)(2)(D) versus section 110(a)(2)(1)).

requirements are due. For example,
section 172(b) requires the EPA to
establish a schedule for submission of
such plans for certain pollutants when
the Administrator promulgates the
designation of an area as nonattainment,
and section 107(d)(1)(B) allows up to
two years, or in some cases three years,
for such designations to be
promulgated.® This ambiguity illustrates
that rather than apply all the stated
requirements of section 110(a)(2) in a
strict literal sense, the EPA must
determine which provisions of section
110(a)(2) are applicable for a particular
infrastructure SIP submission.

Another example of ambiguity within
sections 110(a)(1) and 110(a)(2) with
respect to infrastructure SIPs pertains to
whether states must meet all of the
infrastructure SIP requirements in a
single SIP submission, and whether the
EPA must act upon such SIP submission
in a single action. Although section
110(a)(1) directs states to submit “a
plan” to meet these requirements, the
EPA interprets the CAA to allow states
to make multiple SIP submissions
separately addressing infrastructure SIP
elements for the same NAAQS. If states
elect to make such multiple SIP
submissions to meet the infrastructure
SIP requirements, the EPA can elect to
act on such submissions either
individually or in a larger combined
action.® Similarly, the EPA interprets
the CAA to allow it to take action on the
individual parts of one larger,
comprehensive infrastructure SIP
submission for a given NAAQS without
concurrent action on the entire
submission. For example, the EPA has
sometimes elected to act at different
times on various elements and sub-

5 The EPA notes that this ambiguity within
section 110(a)(2) is heightened by the fact that
various subparts of part D set specific dates for
submission of certain types of SIP submissions in
designated nonattainment areas for various
pollutants. Note, e.g., that section 182(a)(1) provides
specific dates for submission of emissions
inventories for the ozone NAAQS. Some of these
specific dates are necessarily later than three years
after promulgation of the new or revised NAAQS.

6 See, e.g., “Approval and Promulgation of
Implementation Plans; New Mexico; Revisions to
the New Source Review (NSR) State
Implementation Plan (SIP); Prevention of
Significant Deterioration (PSD) and Nonattainment
New Source Review (NNSR) Permitting,” 78 FR
4339 (January 22, 2013) (the EPA’s final action
approving the structural PSD elements of the New
Mexico SIP submitted by the State separately to
meet the requirements of the EPA’s 2008 PM» s NSR
rule), and “Approval and Promulgation of Air
Quality Implementation Plans; New Mexico;
Infrastructure and Interstate Transport
Requirements for the 2006 PM> s NAAQS,” (78 FR
4337) (January 22, 2013) (the EPA’s final action on
the infrastructure SIP for the 2006 PM, s NAAQS).
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elements of the same infrastructure SIP
submission.”

Ambiguities within sections 110(a)(1)
and 110(a)(2) may also arise with
respect to infrastructure SIP submission
requirements for different NAAQS.
Thus, the EPA notes that not every
element of section 110(a)(2) would be
relevant, or as relevant, or relevant in
the same way, for each new or revised
NAAQS. The states’ attendant
infrastructure SIP submissions for each
NAAQS therefore could be different. For
example, the monitoring requirements
that a state might need to meet in its
infrastructure SIP submission for
purposes of section 110(a)(2)(B) could
be very different for different pollutants,
for example because the content and
scope of a state’s infrastructure SIP
submission to meet this element might
be very different for an entirely new
NAAQS than for a minor revision to an
existing NAAQS.8

The EPA notes that interpretation of
section 110(a)(2) is also necessary when
the EPA reviews other types of SIP
submissions required under the CAA.
Therefore, as with infrastructure SIP
submissions, the EPA also has to
identify and interpret the relevant
elements of section 110(a)(2) that
logically apply to these other types of
SIP submissions. For example, section
172(c)(7) requires that attainment plan
SIP submissions required by part D have
to meet the “applicable requirements”
of section 110(a)(2). Thus, for example,
attainment plan SIP submissions must
meet the requirements of section
110(a)(2)(A) regarding enforceable
emission limits and control measures
and section 110(a)(2)(E)(i) regarding air
agency resources and authority. By
contrast, it is clear that attainment plan
SIP submissions required by part D
would not need to meet the portion of
section 110(a)(2)(C) that pertains to the
PSD program required in part C of title
I of the CAA, because PSD does not
apply to a pollutant for which an area
is designated nonattainment and thus
subject to part D planning requirements.
As this example illustrates, each type of

7 On December 14, 2007, the State of Tennessee,
through the Tennessee Department of Environment
and Conservation, made a SIP revision to the EPA
demonstrating that the State meets the requirements
of sections 110(a)(1) and (2). The EPA proposed
action for infrastructure SIP elements (C) and (J) on
January 23, 2012 (77 FR 3213) and took final action
on March 14, 2012 (77 FR 14976). On April 16,
2012 (77 FR 22533) and July 23, 2012 (77 FR
42997), the EPA took separate proposed and final
actions on all other section 110(a)(2) infrastructure
SIP elements of Tennessee’s December 14, 2007
submittal.

8 For example, implementation of the 1997 PM, s
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

SIP submission may implicate some
elements of section 110(a)(2) but not
others.

Given the potential for ambiguity in
some of the statutory language of section
110(a)(1) and section 110(a)(2), the EPA
believes that it is appropriate to
interpret the ambiguous portions of
section 110(a)(1) and section 110(a)(2)
in the context of acting on a particular
SIP submission. In other words, the EPA
assumes that Congress could not have
intended that each and every SIP
submission, regardless of the NAAQS in
question or the history of SIP
development for the relevant pollutant,
would meet each of the requirements, or
meet each of them in the same way.
Therefore, the EPA has adopted an
approach under which it reviews
infrastructure SIP submissions against
the list of elements in section 110(a)(2),
but only to the extent each element
applies for that particular NAAQS.

Historically, the EPA has elected to
use guidance documents to make
recommendations to states for
infrastructure SIPs, in some cases
conveying needed interpretations on
newly arising issues and in some cases
conveying interpretations that have
already been developed and applied to
individual SIP submissions for
particular elements.® The EPA most
recently issued guidance for
infrastructure SIPs on September 13,
2013 (2013 Guidance).1° The EPA
developed this document to provide
states with up-to-date guidance for
infrastructure SIPs for any new or
revised NAAQS. Within this guidance,
the EPA describes the duty of states to
make infrastructure SIP submissions to
meet basic structural SIP requirements
within three years of promulgation of a
new or revised NAAQS. The EPA also
made recommendations about many
specific subsections of section 110(a)(2)
that are relevant in the context of
infrastructure SIP submissions.!* The

9The EPA notes, however, that nothing in the
CAA requires the EPA to provide guidance or to
promulgate regulations for infrastructure SIP
submissions. The CAA directly applies to states and
requires the submission of infrastructure SIP
submissions, regardless of whether or not the EPA
provides guidance or regulations pertaining to such
submissions. EPA elects to issue such guidance in
order to assist states, as appropriate.

10“Guidance on Infrastructure State
Implementation Plan (SIP) Elements under Clean
Air Act Sections 110(a)(1) and 110(a)(2),”
Memorandum from Stephen D. Page, September 13,
2013.

11 The EPA’s September 13, 2013, guidance did
not make recommendations with respect to
infrastructure SIP submissions to address section
110(a)(2)(D)({)(D). The EPA issued the guidance
shortly after the U.S. Supreme Court agreed to
review the D.C. Circuit decision in EME Homer
City, 696 F.3d7 (D.C. Cir. 2012) which had
interpreted the requirements of section

guidance also discusses the
substantively important issues that are
germane to certain subsections of
section 110(a)(2). Significantly, the EPA
interprets sections 110(a)(1) and
110(a)(2) such that infrastructure SIP
submissions need to address certain
issues and need not address others.
Accordingly, the EPA reviews each
infrastructure SIP submission for
compliance with the applicable
statutory provisions of section 110(a)(2),
as appropriate.

As an example, section 110(a)(2)(E)(ii)
is a required element of section
110(a)(2) for infrastructure SIP
submissions. Under this element, a state
must meet the substantive requirements
of section 128, which pertain to state
boards that approve permits or
enforcement orders and heads of
executive agencies with similar powers.
Thus, the EPA reviews infrastructure
SIP submissions to ensure that the
state’s SIP appropriately addresses the
requirements of section 110(a)(2)(E)(ii)
and section 128. The 2013 Guidance
explains the EPA’s interpretation that
there may be a variety of ways by which
states can appropriately address these
substantive statutory requirements,
depending on the structure of an
individual state’s permitting or
enforcement program (e.g., whether
permits and enforcement orders are
approved by a multi-member board or
by a head of an executive agency).
However they are addressed by the
state, the substantive requirements of
section 128 are necessarily included in
the EPA’s evaluation of infrastructure
SIP submissions because section
110(a)(2)(E)(ii) explicitly requires that
the state satisfy the provisions of section
128.

As another example, the EPA’s review
of infrastructure SIP submissions with
respect to the PSD program
requirements in sections 110(a)(2)(C),
(D)E)(11), and (J) focuses upon the
structural PSD program requirements
contained in part C and the EPA’s PSD
regulations. Structural PSD program
requirements include provisions
necessary for the PSD program to
address all regulated sources and NSR
pollutants, including greenhouse gases.
By contrast, structural PSD program
requirements do not include provisions
that are not required under the EPA’s
regulations at 40 CFR 51.166 but are

110(a)(2)(D)()(D). In light of the uncertainty created
by ongoing litigation, the EPA elected not to
provide additional guidance on the requirements of
section 110(a)(2)(D)(@i)(I) at that time. As the
guidance is neither binding nor required by statute,
whether the EPA elects to provide guidance on a
particular section has no impact on a state’s CAA
obligations.
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merely available as an option for the
state, such as the option to provide
grandfathering of complete permit
applications with respect to the 2012
PM,s NAAQS. Accordingly, the latter
optional provisions are types of
provisions the EPA considers irrelevant
in the context of an infrastructure SIP
action.

For other section 110(a)(2) elements,
however, the EPA’s review of a state’s
infrastructure SIP submission focuses
on assuring that the state’s SIP meets
basic structural requirements. For
example, section 110(a)(2)(C) includes,
inter alia, the requirement that states
have a program to regulate minor new
sources. Thus, the EPA evaluates
whether the state has an EPA-approved
minor new source review program and
whether the program addresses the
pollutants relevant to that NAAQS. In
the context of acting on an
infrastructure SIP submission, however,
the EPA does not think it is necessary
to conduct a review of each and every
provision of a state’s existing minor
source program (i.e., already in the
existing SIP) for compliance with the
requirements of the CAA and EPA’s
regulations that pertain to such
programs.

With respect to certain other issues,
the EPA does not believe that an action
on a state’s infrastructure SIP
submission is necessarily the
appropriate type of action in which to
address possible deficiencies in a state’s
existing SIP. These issues include: (i)
Existing provisions related to excess
emissions from sources during periods
of startup, shutdown, or malfunction
that may be contrary to the CAA and the
EPA’s policies addressing such excess
emissions (“SSM”); (ii) existing
provisions related to “director’s
variance” or “‘director’s discretion” that
may be contrary to the CAA because
they purport to allow revisions to SIP-
approved emissions limits while
limiting public process or not requiring
further approval by the EPA; and (iii)
existing provisions for PSD programs
that may be inconsistent with current
requirements of the EPA’s “Final NSR
Improvement Rule,” 67 FR 80186
(December 31, 2002), as amended by 72
FR 32526 (June 13, 2007). Thus, the EPA
believes it may approve an
infrastructure SIP submission without
scrutinizing the totality of the existing
SIP for such potentially deficient
provisions and may approve the
submission even if it is aware of such
existing provisions.2 It is important to

12 By contrast, the EPA notes that if a state were
to include a new provision in an infrastructure SIP
submission that contained a legal deficiency, such

note that the EPA’s approval of a state’s
infrastructure SIP submission should
not be construed as explicit or implicit
re-approval of any existing potentially
deficient provisions that relate to the
three specific issues just described.

The EPA’s approach to review of
infrastructure SIP submissions is to
identify the CAA requirements that are
logically applicable to that submission.
The EPA believes that this approach to
the review of a particular infrastructure
SIP submission is appropriate, because
it would not be reasonable to read the
general requirements of section
110(a)(1) and the list of elements in
110(a)(2) as requiring review of each
and every provision of a state’s existing
SIP against all requirements in the CAA
and the EPA regulations merely for
purposes of assuring that the state in
question has the basic structural
elements for a functioning SIP for a new
or revised NAAQS. Because SIPs have
grown by accretion over the decades as
statutory and regulatory requirements
under the CAA have evolved, they may
include some outmoded provisions and
historical artifacts. These provisions,
while not fully up to date, nevertheless
may not pose a significant problem for
the purposes of “implementation,
maintenance, and enforcement” of a
new or revised NAAQS when the EPA
evaluates adequacy of the infrastructure
SIP submission. The EPA believes that
a better approach is for states and the
EPA to focus attention on those
elements of section 110(a)(2) of the CAA
most likely to warrant a specific SIP
revision due to the promulgation of a
new or revised NAAQS or other factors.

For example, the EPA’s 2013
Guidance gives simpler
recommendations with respect to
carbon monoxide than other NAAQS
pollutants to meet the visibility
requirements of section
110(a)(2)(D)(@)(II), because carbon
monoxide does not affect visibility. As
a result, an infrastructure SIP
submission for any future new or
revised NAAQS for carbon monoxide
need only state this fact in order to
address the visibility prong of section
110(a)(2)(D)H) ID).

Finally, the EPA believes that its
approach with respect to infrastructure
SIP requirements is based on a
reasonable reading of sections 110(a)(1)
and 110(a)(2) because the CAA provides
other avenues and mechanisms to
address specific substantive deficiencies
in existing SIPs. These other statutory

as a new exemption for excess emissions during

SSM events, then the EPA would need to evaluate
that provision for compliance against the rubric of
applicable CAA requirements in the context of the
action on the infrastructure SIP.

tools allow the EPA to take
appropriately tailored action, depending
upon the nature and severity of the
alleged SIP deficiency. Section 110(k)(5)
authorizes the EPA to issue a “SIP call”
whenever the EPA determines that a
state’s SIP is substantially inadequate to
attain or maintain the NAAQS, to
mitigate interstate transport, or to
otherwise comply with the CAA.13
Section 110(k)(6) authorizes the EPA to
correct errors in past actions, such as
past approvals of SIP submissions.14
Significantly, the EPA’s determination
that an action on a state’s infrastructure
SIP submission is not the appropriate
time and place to address all potential
existing SIP deficiencies does not
preclude the EPA’s subsequent reliance
on provisions in section 110(a)(2) as
part of the basis for action to correct
those deficiencies at a later time. For
example, although it may not be
appropriate to require a state to
eliminate all existing inappropriate
director’s discretion provisions in the
course of acting on an infrastructure SIP
submission, the EPA believes that
section 110(a)(2)(A) may be among the
statutory bases that EPA relies upon in
the course of addressing such deficiency
in a subsequent action.15

IV. Analysis of the State’s Submittal

110(a)(2)(A): Emission Limits and Other
Control Measures

CAA section 110(a)(2)(A) requires
SIPs to include enforceable emission
limits and other control measures,
means or techniques (including
economic incentives such as fees,

13For example, the EPA issued a SIP call to Utah
to address specific existing SIP deficiencies related
to the treatment of excess emissions during SSM
events. See “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revisions,” 74 FR 21639
(April 18, 2011).

14 The EPA has used this authority to correct
errors in past actions on SIP submissions related to
PSD programs. See “Limitation of Approval of
Prevention of Significant Deterioration Provisions
Concerning Greenhouse Gas Emitting-Sources in
State Implementation Plans; Final Rule,” 75 FR
82536 (December 30, 2010). The EPA has
previously used its authority under CAA section
110(k)(6) to remove numerous other SIP provisions
that the Agency determined it had approved in
error. See, e.g., 61 FR 38664 (July 25, 1996) and 62
FR 34641 (June 27, 1997) (corrections to American
Samoa, Arizona, California, Hawaii, and Nevada
SIPs); 69 FR 67062 (November 16, 2004)
(corrections to California SIP); and 74 FR 57051
(November 3, 2009) (corrections to Arizona and
Nevada SIPs).

15 See, e.g., the EPA’s disapproval of a SIP
submission from Colorado on the grounds that it
would have included a director’s discretion
provision inconsistent with CAA requirements,
including section 110(a)(2)(A). See, e.g., 75 FR
42342 at 42344 (July 21, 2010) (proposed
disapproval of director’s discretion provisions); 76
FR 4540 (Jan. 26, 2011) (final disapproval of such
provisions).
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marketable permits, and auctions of
emissions rights), as well as schedules
and timetables for compliance, as may
be necessary or appropriate to meet the
applicable requirements of the CAA.
State submittal: Washington’s
previous infrastructure certification for
the 1997 ozone NAAQS outlined the
State’s overarching regulatory and
statutory authorities to set emission
limits and require control measures
generally for all criteria pollutants.
These statutory authorities include
portions of Chapter 70.94 Revised Code
of Washington (RCW) Washington Clean
Air Act and Chapter 43.21A RCW
Department of Ecology. As noted in
Washington’s submittal for the lead
NAAQS, the underlying statutory
authorities remain unchanged since the
EPA’s last review and approval of the
1997 ozone NAAQS infrastructure
certification (May 24, 2012; 77 FR
30902).16 Like ozone, the State has a
long history of regulating lead, therefore
the broad regulatory authorities to
address criteria pollutants generally,
codified in the SIP at 40 CFR part 52,
subpart WW, continue to protect and
maintain the lead NAAQS. The most
significant change to the SIP since the
EPA’s last review is Washington’s
submittal of Washington Administrative
Code (WAC) section 173—476—120
Ambient Air Quality Standards for Lead
(Pb) which set state standards for lead
that match the EPA lead NAAQS. The
EPA approved WAC 173-476-120 on
March 4, 2014 (79 FR 12077).
Washington’s submittal includes an
analysis of potential lead sources in the
State. In 2010, the EPA improved the
existing lead monitoring network by
requiring monitors be placed in areas
with sources such as industrial facilities
with lead emissions of 0.5 tons or more.
Washington currently has no known
industrial facilities with lead emissions
at these updated monitoring thresholds;
nor are there any nonattainment areas
for lead in the State. Because leaded
aviation gasoline was considered a
possible threat to attainment, the EPA
required a year-long monitoring study of
airports with estimated lead emissions
between 0.50 and 1.0 tons per year,
including two airports in Washington:
Auburn Municipal Airport and Harvey
Field in Snohomish. Monitoring results

16 Washington State did make changes to the
Washington Clean Air Act modifying particulate
matter control measures for residential wood
combustion, effective June 2012. However, these
changes are unrelated to the regulation of the lead
NAAQS. The EPA also notes that on January 27,
2014, Ecology submitted an updated version of
Chapter 173-400 of the Washington Administrative
Code, General Regulations for Air Pollution
Sources, however the EPA has not yet made a
proposed determination on that submittal.

at these Washington airports showed
little risk of future nonattainment, with
concentrations well below one-half the
2008 lead NAAQS, as discussed in the
evaluation of CAA section 110(a)(2)(B),
below. Given the lack of air emissions
in the State at current reporting and
monitoring thresholds for lead,
Washington determined that no new
control measures or emission standards
would be necessary at this time. If any
new facilities are found to emit lead,
Washington determined that the
existing EPA-approved minor source
permitting program and the PSD FIP
would adequately address these
situations in the future.

EPA analysis: The EPA agrees with
Washington’s determination that no
new control measures or emission limits
for lead seem necessary at this time, due
to the lack of air emission sources in the
State. The EPA is proposing to find that
the existing Washington SIP, codified in
40 CFR 52, subpart WW, is adequate to
protect and maintain the 2008 lead
NAAQS.

The EPA is also proposing to find that
Washington’s SIP meets the
requirements of section 110(a)(2)(A) for
the 2008 lead NAAQS, subject to the
following qualifications. We are not
proposing to approve or disapprove any
existing state provisions with regard to
excess emissions during startup,
shutdown, or malfunction (SSM) of
operations at a facility. The EPA
believes that a number of states may
have SSM provisions that are contrary
to the CAA and existing EPA guidance
and the EPA plans to address such state
regulations.1? In the meantime, the EPA
encourages any state having a deficient
SSM provision to take steps to correct
it as soon as possible. In addition, we
are not proposing to approve or
disapprove any existing state rules with
regard to director’s discretion or
variance provisions. The EPA believes
that a number of states may have such
provisions that are contrary to the CAA
and existing EPA guidance (52 FR
45109, November 24, 1987) and the EPA
plans to take action in the future to
address such state regulations. In the
meantime, we encourage any state
having a director’s discretion or
variance provision that is contrary to the
CAA and the EPA guidance to take steps
to correct the deficiency as soon as
possible.

110(a)(2)(B): Ambient Air Quality
Monitoring/Data System

CAA section 110(a)(2)(B) requires
SIPs to include provisions to provide for

17 See Scope of Action on Infrastructure
Submittals.

establishment and operation of ambient
air quality monitors, collecting and
analyzing ambient air quality data, and
making these data available to the EPA
upon request.

State submittal: Washington derives
its general statutory authority to
establish and operate ambient air
quality monitors from RCW 70.94.331(5)
Powers and Duties of Department which
states, “[tlhe department is directed to
conduct or cause to be conducted a
continuous surveillance program to
monitor the quality of the ambient
atmosphere as to concentrations and
movements of air contaminants and
conduct or cause to be conducted a
program to determine the quantity of
emissions to the atmosphere.”
Regulatory authority is contained in the
EPA-approved SIP provisions of WAC
173—400-105 Records, Monitoring and
Reporting. These authorities were
reviewed by the EPA as part of the
previous 1997 ozone infrastructure
approval and have not changed since
the EPA’s last review.

With respect to lead, Washington’s
submittal focuses primarily on the
airport lead monitoring study conducted
from December 2011 through December
2012. This effort was part of a year-long
EPA monitoring study of 15 airports
with estimated lead emissions between
0.50 and 1.0 ton per year, which
included two airports in Washington:
Auburn Municipal Airport and Harvey
Field in Snohomish. The study found
that the maximum three-month rolling
average at the Auburn Airport was 0.055
pg/m3 (37% of NAAQS) and at Harvey
Field was 0.032 pg/m3 (21% of
NAAQS). Because neither airport
measured a three-month rolling average
that exceeded 50% of the NAAQS, the
lead monitoring at both airports was
concluded December 2012, in
accordance with 40 CFR part 58. Details
on the EPA’s lead monitoring study can
be found at http://www.epa.gov/otaq/
regs/nonroad/aviation/420f13032.pdyf.

EPA analysis: Washington submitted
a comprehensive air quality monitoring
plan to meet the requirements of 40 CFR
part 58, which the EPA approved on
April 15, 1981. This air quality
monitoring plan has been updated
annually, with the most recent submittal
dated May 2013. The EPA approved the
plan on March 10, 2014, included in the
docket for this action. This approved
plan meets the EPA’s revised ambient
monitoring requirements for lead
promulgated on December 14, 2010 (75
FR 81126) as specified in 40 CFR part
58. Washington provides air quality
monitoring data summaries and a map
of the air monitoring network at: https://
fortress.wa.gov/ecy/enviwa/Default.htm.


http://www.epa.gov/otaq/regs/nonroad/aviation/420f13032.pdf
http://www.epa.gov/otaq/regs/nonroad/aviation/420f13032.pdf
https://fortress.wa.gov/ecy/enviwa/Default.htm
https://fortress.wa.gov/ecy/enviwa/Default.htm
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Therefore, we are proposing to approve
the Washington SIP as meeting the
requirements of CAA section
110(a)(2)(B) for the 2008 lead NAAQS.

110(a)(2)(C): Program for Enforcement
of Control Measures

CAA section 110(a)(2)(C) requires
states to include a program providing
for enforcement of all SIP measures and
the regulation of construction of new or
modified stationary sources, including a
program to meet PSD and
nonattainment NSR requirements.

State submittal: The Washington
submittal refers to EPA-approved
regulatory provisions contained in the
SIP under WAC 173-400-230
Regulatory Actions and WAC 173-400—
240 Criminal Penalties, as well as the
enforcement-related statutory provisions
of Chapter 70.94 RCW, Washington
Clean Air Act. All of these enforcement
provisions remain unchanged since the
EPA’s last review and approval of the
1997 ozone infrastructure submittal
(May 24, 2012; 77 FR 30902).
Washington also cites the EPA-approved
minor source permitting program
contained in the SIP under WAC 173-
400-110 New Source Review and WAC
173-400-113 Requirements for New
Sources in Attainment or Unclassifiable
Areas. Specifically, WAC 173-400—
113(3) ensures that, ‘“‘[a]llowable
emissions from the proposed new
source or modification will not delay
the attainment date for an area not in
attainment nor cause or contribute to a
violation of any ambient air quality
standard.” Washington also notes that
there are no lead nonattainment areas in
the State and any major PSD sources in
attainment or unclassifiable areas would
be addressed under the existing EPA FIP
codified in 40 CFR 52.2497.

EPA analysis: With regard to the
requirement to have a program
providing for enforcement of all SIP
measures, we are proposing to find that
the Washington provisions provide the
State with authority to enforce the air
quality regulations, permits, and orders
promulgated pursuant to the SIP.
Washington may issue emergency
orders to reduce or discontinue
emission of air contaminants where air
emissions cause or contribute to
imminent and substantial endangerment
under the EPA-approved provisions of
WAC 173-435 Emergency Episode Plan.
Enforcement cases may be referred to
the State Attorney General’s Office for
civil or criminal enforcement.
Therefore, we are proposing to approve
the Washington SIP as meeting the
requirements of CAA section
110(a)(2)(C) related to enforcement for
the 2008 lead NAAQS.

To generally meet the requirements of
CAA section 110(a)(2)(C) with regard to
the regulation of construction of new or
modified stationary sources, a state is
required to have PSD, nonattainment
NSR, and minor NSR permitting
programs adequate to implement the
2008 lead NAAQS. As explained above,
in the “CAA Sections 110(a)(1) and (2)
Infrastructure Elements” discussion, we
are not evaluating nonattainment related
provisions in this action, such as the
nonattainment NSR program required
by part D, title I of the CAA. In addition,
Washington has no designated
nonattainment areas for the 2008 lead
NAAQS. With regard to the minor NSR
requirement of this element, we have
determined that the Washington minor
NSR program adopted pursuant to
section 110(a)(2)(C) of the CAA is
adequate to regulate emissions of lead
because WAC 173—400-113 prevents the
cause or contribution to a violation of
any ambient air quality standard. Lastly,
as previously discussed, the PSD
permitting program in Washington is
operated under an EPA FIP. As noted in
the EPA’s October 14, 2011,
infrastructure guidance, when an area is
already subject to a FIP for PSD
permitting (whether or not a state, local,
or tribal air agency has been delegated
federal authority to implement the PSD
FIP), the air agency may choose to
continue to rely on the PSD FIP to have
permits issued pursuant to the FIP. If so,
the EPA could not fully approve the
infrastructure SIP submission; however,
the EPA anticipates that there would be
no adverse consequences to the air
agency or to sources from this partial
disapproval of the infrastructure SIP.
Therefore, the EPA is proposing to
partially disapprove Washington’s SIP
for those requirements of CAA section
110(a)(2)(C) related to PSD.18

110(a)(2)(D)(i): Interstate Transport

CAA section 110(a)(2)(D)(i) requires
state SIPs to include provisions
prohibiting any source or other type of
emissions activity in one state from
contributing significantly to
nonattainment, or interfering with
maintenance of the NAAQS in another
state (CAA section 110(a)(2)(D)@1)(1)).
Further, this section requires state SIPs

18On January 27, 2014, Washington submitted
PSD regulations for approval into the SIP. The EPA
has not finalized our review of that submittal. The
EPA’s proposed disapproval of the PSD elements in
this action to rely on the existing PSD FIP is not
a reflection on Ecology’s January 27, 2014,
submittal. Instead, the EPA has determined that the
existing PSD FIP currently provides protection and
maintenance of the lead NAAQS so there is no
compelling reason to delay a proposed
determination on the adequacy of Ecology’s
infrastructure certification.

to include provisions prohibiting any
source or other type of emissions
activity in one state from interfering
with measures required to prevent
significant deterioration of air quality,
or from interfering with measures
required to protect visibility (i.e.
measures to address regional haze) in
any state (CAA section
110(a)(2)(D)(E)(1D)).

State submittal: In accordance with
the U.S. Court of Appeals for the D.C.
Circuit opinion in EME Homer City
generation, L.P. v. EPA, in effect at the
time of the State’s submission,
Washington’s certification notes that
states were not required to submit SIPs
addressing CAA section
110(a)(2)(D)(i)(I) until the EPA had
quantified their obligations under that
section. With respect to the CAA section
110(a)(2)(D)(i)(II) requirements,
Washington’s certification notes that a
FIP is in place to address the PSD
components. With respect to visibility,
Washington submitted a regional haze
plan in 2010, which the EPA proposed
to partially approve and partially
disapprove and supplement with a FIP
(December 30, 2013; 78 FR 79344).
Notwithstanding the final outcome of
the EPA’s proposed partial approval and
partial FIP, the infrastructure submittal
notes that Washington does not
currently have any known sources of
lead at 0.5 tons per year and concludes,
based on the EPA’s October 14, 2011,
infrastructure guidance, that lead is not
a pollutant that contributes towards
visibility problems and there are no
impacts to Class I areas in neighboring
states from sources of lead in
Washington State.

EPA analysis: As noted in the EPA’s
October 14, 2011, infrastructure
guidance, the physical properties of lead
prevent emissions from experiencing
the same travel or formation phenomena
as fine particulate matter or ozone.
Given the lack of significant stationary
sources of lead in the State, it is
extremely unlikely that Washington
sources would contribute significantly
to nonattainment, or interfere with
maintenance of the NAAQS in another
state. On April 29, 2014, the United
States Supreme Court reversed and
remanded the decision of the D.C.
Circuit in EME Homer City Generation,
which had been relied upon by the State
in making its infrastructure submission.
The EPA intends to address the
requirements of CAA Section
110(a)(2)(D)(i)(I) in a separate action.

The EPA believes that the CAA
section 110(a)(2)(D)@1)(II) PSD sub-
element is satisfied when new major
sources and major modifications in
Washington are subject to a SIP-
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approved PSD program that
satisfactorily implements the 2008 lead
NAAQS. As previously noted, a FIP is
in place for the PSD program in
Washington. Therefore, the EPA is
proposing to disapprove the Washington
SIP with respect to the CAA section
110(a)(2)(D)(1)(II) PSD sub-element.

The EPA believes, as noted in the
October 14, 2011, infrastructure
guidance that, with regard to the CAA
section 110(a)(2)(D)(1)(II) visibility sub-
element, significant impacts from lead
emissions from stationary sources are
expected to be limited to short distances
from the source and most, if not all lead
stationary sources, are located at
distances from Class I areas such that
visibility impacts would be negligible.
The EPA’s guidance notes that, “EPA’s
experience with initial lead
designations suggests that sources that
emit less than 0.5 tpy [tons per year] or
that are located more than 2 miles from
a state border generally appear unlikely
to contribute significantly to
nonattainment in another state.” While
this statement specifically addressed
interstate transport prongs 1 and 2
(nonattainment and maintenance) the
physical properties of lead remain the
same with respect to prong 4 (visibility).
In Washington there are currently no
known sources emitting lead at 0.5 tons
per year.

Therefore, the EPA is proposing to
approve the Washington SIP for
purposes of the CAA section
110(a)(2)(D)(i)(II) requirements related
to visibility for the 2008 lead NAAQS.

110(a)(2)(D)(ii) Interstate and
International transport provisions: CAA
section 110(a)(2)(D)(ii) requires SIPs to
include provisions insuring compliance
with the applicable requirements of
CAA sections 126 and 115 (relating to
interstate and international pollution
abatement). Specifically, CAA section
126(a) requires new or modified major
sources to notify neighboring states of
potential impacts from the source.

State submittal: Washington’s
submittal notes that the State has no
pending obligations under section 115
or 126(b) of the CAA. CAA section
126(a) obligations are met through the
current PSD FIP.

EPA analysis: The EPA agrees that
Washington has no pending interstate or
international pollution obligations
under CAA sections 115 and 126(b).
Because Washington does not have SIP-
approved provisions addressing the
requirements and instead relies on the
PSD FIP to satisfy its CAA section
126(a) obligations, the EPA is proposing
to partially disapprove the SIP for this
element. However, as previously noted,
the EPA anticipates that there would be

no adverse consequences to Washington
or to sources resulting from this
proposed partial disapproval of the
infrastructure SIP.

110(a)(2)(E): Adequate Resources

CAA section 110(a)(2)(E) requires
states to provide (i) necessary
assurances that the state will have
adequate personnel, funding, and
authority under state law to carry out
the SIP (and is not prohibited by any
provision of Federal or state law from
carrying out the SIP or portion thereof),
(ii) requires that the state comply with
the requirements respecting state boards
under CAA section 128 and (iii)
necessary assurances that, where the
state has relied on a local or regional
government, agency, or instrumentality
for the implementation of any SIP
provision, the state has responsibility
for ensuring adequate implementation
of such SIP provision.

State submittal: Chapter 43.21A RCW
Department of Ecology provides
authority for the director to employ
personnel necessary for administration
of this chapter. Chapters 43.21A and
70.94 RCW provide the rule-making
authority for Ecology. Ecology’s Air
Quality Program is funded through the
following funding sources: the state
general fund, section 105 of the CAA
grant program, Air Operating Permit
Account (permit fees from large
industrial sources), and Air Pollution
Control Account (permit fees for
burning and annual fees for small
industrial air pollution sources).

The EPA-approved provisions of the
Washington SIP under WAGs 173—-400—
220 Requirements for Board Members
and 173-400-260 Conflict of Interest
provide that no state board or body
which approves operating permits or
enforcement orders, either in the first
instance or upon appeal, shall be
constituted of less than a majority of
members who represent the public
interest and who do not derive a
significant portion of their income from
persons subject to operating permits.
State law also provides that any
potential conflicts of interest by
members of such board or body or the
head of any executive agency with
similar powers be adequately disclosed.
See RCW 34.05.425 Administrative
Procedure Act; RCW 42.17 Public
Disclosure Act; RCW 70.94.100
Composition of Local Air Authorities’
Board; Conflict of Interest
Requirements.

Ecology works with other
organizations and agencies and may
enter into agreements allowing for
implementation of the air pollution
controls by another agency. However,

RCW 70.94.370 states that no provision
of this chapter or any recommendation
of the state board or of any local or
regional air pollution program is a
limitation on the power of a state agency
in the enforcement, or administration of
any provision of law which it is
specifically permitted or required to
enforce or administer.

EPA analysis: Regarding adequate
personnel, funding and authority, the
EPA believes the Washington SIP meets
the requirements of this element.
Washington receives CAA sections 103
and 105 grant funds from the EPA and
provides state matching funds necessary
to carry out SIP requirements. Regarding
the state board requirements under CAA
section 128, the EPA approved WAC
173-400-220 Requirements for Board
Members and WAC 173-400-260
Conflict of Interest as meeting the
section 128 requirements on June 2,
1995 (60 FR 28726). As part of the
approval for the 1997 ozone
infrastructure action, the EPA reviewed
these provisions again and found that
they still adequately met the section 128
requirements (May 24, 2012; 77 FR
30902). Finally, regarding state
responsibility and oversight of local and
regional entities, RCW 70.94.370
provides Ecology with adequate
authority to carry out SIP obligations
with respect to the 2008 lead NAAQS.
Therefore, the EPA is proposing to
approve the Washington SIP as meeting
the requirements of CAA Section
110(a)(2)(E) for the 2008 lead NAAQS.

110(a)(2)(F): Stationary Source
Monitoring System

CAA section 110(a)(2)(F) requires (i)
the installation, maintenance, and
replacement of equipment, and the
implementation of other necessary
steps, by owners or operators of
stationary sources to monitor emissions
from such sources, (ii) periodic reports
on the nature and amounts of emissions
and emissions-related data from such
sources, and (iii) correlation of such
reports by the state agency with any
emission limitations or standards
established pursuant to the CAA, which
shall be available at reasonable times for
public inspection.

State submittal: The EPA-approved
version of WAC 173-400-105 Records,
Monitoring, and Reporting currently in
the Washington SIP provides the
authority to monitor stationary source
emissions for compliance purposes and
make the information available to the
public. The language of WAC 173-400—
105(1) provides general authority to
require emission reporting, including
lead emissions. Meanwhile, WAC 173-
400-105(2) allows Ecology to require
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stack testing and/or ambient air
monitoring, even if not required in a
permit or other enforceable requirement
as part of a continuous surveillance
program to protect air quality.
Washington currently has no known
lead stationary sources at the EPA’s
updated stationary source monitoring
threshold of 0.5 tons per year. If
additional stationary sources are found
to emit lead above this threshold,
Washington has adequate authority
under WAC 173-400-105 to compel
additional monitoring.

EPA analysis: The EPA-approved
regulatory provisions cited by
Washington establish compliance
requirements to monitor emissions,
keep and report records, and collect
ambient air monitoring data in
accordance with CAA section
110(a)(2)(F). Additionally, Washington
is required to submit emissions data to
the EPA for purposes of the National
Emissions Inventory (NEI). The NEI is
the EPA’s central repository for air
emissions data. The EPA published the
Air Emissions Reporting Rule (AERR)
on December 5, 2008, which modified
the requirements for collecting and
reporting air emissions data (73 FR
76539). All states are required to submit
a comprehensive emissions inventory
every three years and report emissions
for certain larger sources annually
through the EPA’s online Emissions
Inventory System. States report
emissions data for the six criteria
pollutants and their associated
precursors—nitrogen oxides, sulfur
dioxide, ammonia, lead, carbon
monoxide, particulate matter, and
volatile organic compounds. The EPA
compiles the emissions data,
supplementing it where necessary, and
releases it to the general public through
the Web site http://www.epa.gov/ttn/
chief/eiinformation.html.

Based on the analysis above, we are
proposing to approve the Washington
SIP as meeting the requirements of CAA
section 110(a)(2)(F) for the 2008 lead
NAAQS.

110(a)(2)(G): Emergency Episodes

CAA section 110(a)(2)(G) requires
states to provide for authority to address
activities causing imminent and
substantial endangerment to public
health, including adequate contingency
plans to implement the emergency
episode provisions in their SIPs.

State submittal: The State cites the
EPA-approved Washington SIP
provisions of WAC 173-435 Emergency
Episode Plan, which are consistent with
the EPA’s regulations contained in 40
CFR part 51, subpart H (51.150-51.153).
Similar to the EPA regulations in

subpart H, the Washington SIP does not
contain specific requirements for lead;
however the general emergency episode
regulations provide the State with
adequate authority to address other
emissions that are causing imminent
danger to public health or safety.

EPA analysis: As noted in the October
14, 2011, guidance, based on the EPA’s
experience to date with the lead
NAAQS and designating lead
nonattainment areas, the EPA expects
that an emergency episode associated
with lead emissions would be unlikely
and, if it were to occur, would be the
result of a malfunction or other
emergency situation at a relatively large
source of lead. Accordingly, the EPA
believes that the central components of
a contingency plan would be to reduce
emissions from the source at issue and
public communication, as needed.

Section 303 of the CAA provides
authority to the EPA Administrator to
restrain any source from causing or
contributing to emissions which present
an “imminent and substantial
endangerment to public health or
welfare, or the environment.” We find
that the EPA-approved Washington SIP
at WAC 173-435-050 Action Procedures
provides Washington with comparable
authority. Specifically, WAC 173-435—
050(6) states, ‘‘regardless of whether any
episode stages have previously been
declared, whenever the governor finds
that emissions are causing imminent
danger to public health or safety, the
governor may declare an air pollution
emergency and order the persons
responsible for the operation of sources
causing the danger, to reduce or
discontinue emissions consistent with
good operating practice, safe operating
procedures, and SERPs [source emission
reduction plans], if any.” Further, WAC
173-435-050(5) requires, ‘“‘the broadest
publicity practicable shall be given to
the declaration of any episode stage.
Such declaration shall, as soon as
possible, be directly communicated to
all persons responsible for the carrying
out of SERPs within the affected area.”
Accordingly, we are proposing to
approve the Washington SIP as meeting
the requirements of CAA section
110(a)(2)(G) for the 2008 lead NAAQS.

110(a)(2)(H): Future SIP Revisions

CAA section 110(a)(2)(H) requires that
SIPs provide for revision of such plan (i)
from time to time as may be necessary
to take account of revisions of such
national primary or secondary ambient
air quality standard or the availability of
improved or more expeditious methods
of attaining such standard, and (ii),
except as provided in paragraph
110(a)(3)(C), whenever the

Administrator finds on the basis of
information available to the
Administrator that the SIP is
substantially inadequate to attain the
NAAQS which it implements or to
otherwise comply with any additional
requirements under the CAA.

State submittal: Washington’s
submittal refers to RCW 70.94 which
gives Ecology the authority to
promulgate rules and regulations to
maintain and protect Washington’s air
quality and to comply with the federal
requirements, including revisions of
NAAQS, SIPs, and responding to EPA’s
findings.

EPA analysis: RCW 70.94.510
specifically requires Ecology to
cooperate with the federal government
in order to ensure the coordination of
the provisions of the federal and state
Clean Air Acts. In practice, the State
regularly submits revisions to the EPA
to revise the SIP. EPA most recently
approved revisions to the Washington
SIP on October 3, 2013 (78 FR 61188,
Thurston County Second 10-Year PM;,
Limited Maintenance Plan), September
17, 2013 (78 FR 57073, Puget Sound
Clean Air Agency Regulatory Updates),
and May 29, 2013 (78 FR 32131,
Tacoma-Pierce County Nonattainment
Area). Accordingly, we are proposing to
approve the Washington SIP as meeting
the requirements of CAA section
110(a)(2)(H) for the 2008 lead NAAQS.

110(a)(2)(I): Nonattainment Area Plan
Revision Under Part D

There are two elements identified in
CAA section 110(a)(2) not governed by
the three-year submission deadline of
CAA section 110(a)(1) because SIPs
incorporating necessary local
nonattainment area controls are not due
within three years after promulgation of
a new or revised NAAQS, but are rather
due at the time of the nonattainment
area plan requirements pursuant to
section 172 and the various pollutant
specific subparts 2-5 of part D. These
elements are: (i) submissions required
by CAA section 110(a)(2)(C) to the
extent that subsection refers to a permit
program as required in part D, title I of
the CAA, and (ii) submissions required
by section 110(a)(2)(I) which pertain to
the nonattainment planning
requirements of part D, title I of the
CAA. As a result, this action does not
address infrastructure elements related
to CAA section 110(a)(2)(C) with respect
to nonattainment NSR or CAA section
110(a)(2)(I).

110(a)(2)(]): Consultation With
Government Officials

CAA section 110(a)(2)(]) requires
states to provide a process for
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consultation with local governments
and federal land managers carrying out
NAAQS implementation requirements
pursuant to Section 121. CAA section
110(a)(2)(J) further requires states to
notify the public if NAAQS are
exceeded in an area and to enhance
public awareness of measures that can
be taken to prevent exceedances. Lastly,
CAA section 110(a)(2)(]) requires states
to meet applicable requirements of part
C, title I of the CAA related to
prevention of significant deterioration
and visibility protection.

State submittal: The State submittal
cites the following regulatory provisions
contained in the Washington SIP to
meet CAA section 110(a)(2)(])
obligations: WAC 173—-435-050 Action
Procedures, WAC 173-400-151 Retrofit
Requirements for Visibility, and WAC
173-400-171 Public Involvement.
Washington also cites the following
statutory authorities: RCW 34.05
Administrative Procedures Act, RCW
42.30 Open Public Meetings, RCW
70.94.141 Consultation, and RCW
70.94.240 Air Pollution Control
Advisory Council. In addition to these
SIP measures, Ecology uses the
Washington Air Quality Advisory
(WAQA) tool for informing the public
about the levels and health effects of air
pollution. The public can access up-to-
date WAQA information on-line at
https://fortress.wa.gov/ecy/enviwa/
Default.htm.

EPA analysis: Under the EPA-
approved provisions of WAC 173-400—
171 Public Involvement, Ecology
routinely coordinates with local
governments, states, federal land
managers and other stakeholders on air
quality issues and provides notice to
appropriate agencies related to
permitting actions. Washington
regularly participates in regional
planning processes including the
Western Regional Air Partnership which
is a voluntary partnership of states,
tribes, federal land managers, local air
agencies and the EPA whose purpose is
to understand current and evolving
regional air quality issues in the West.
Therefore the EPA is proposing to
approve the Washington SIP as meeting
the requirements of CAA Section
110(a)(2)(J) for consultation with
government officials.

Section 110(a)(2)(]) also requires the
public be notified if NAAQS are
exceeded in an area and to enhance
public awareness of measures that can
be taken to prevent exceedances.
Washington actively participates and
submits information to the EPA’s
AIRNOW program which provides
information to the public on the air
quality in their locale. In addition,

Washington provides the State’s annual
network monitoring plan, annual air
quality monitoring data summaries,
specific warnings and advice to those
persons who may be most susceptible,
and a map of the air monitoring network
to the public on their Web site (http://
www.ecy.wa.gov/programs/air/
airhome.html). Therefore, we are
proposing to find that the Washington
SIP meets the requirements of CAA
section 110(a)(2)(J) for public
notification for the 2008 lead NAAQS.

Turning to the requirement in CAA
section 110(a)(2)(J) that the SIP meet the
applicable requirements of part C of title
I of the CAA, we have evaluated this
requirement in the context of CAA
section 110(a)(2)(C) with respect to PSD
permitting. As discussed previously,
PSD in Washington is operated under a
FIP. We are proposing to disapprove the
Washington SIP for the requirements of
CAA 110(a)(2)(J) with regard to PSD.
Instead the State and the EPA will
continue to rely on the existing PSD FIP.

With regard to the applicable
requirements for visibility protection,
the EPA recognizes that states are
subject to visibility and regional haze
program requirements under part C of
the CAA. In the event of the
establishment of a new NAAQS,
however, the visibility and regional
haze program requirements under part C
do not change. Thus we find that there
is no new applicable requirement
relating to visibility triggered under
CAA section 110(a)(2)(J) when a new
NAAQS becomes effective.

Based on the above analysis, we are
proposing to approve the Washington
SIP as meeting the requirements of CAA
section 110(a)(2)(J) for the 2008 lead
NAAQS, except for those elements
related to PSD which we are proposing
to partially disapprove.

110(a)(2)(K): Air Quality and Modeling/
Data

CAA section 110(a)(2)(K) requires that
SIPs provide for (i) the performance of
such air quality modeling as the
Administrator may prescribe for the
purpose of predicting the effect on
ambient air quality of any emissions of
any air pollutant for which the
Administrator has established a national
ambient air quality standard, and (ii) the
submission, upon request, of data
related to such air quality modeling to
the Administrator.

State submittal: The Washington
submittal states that air quality
modeling is conducted during
development of revisions to the SIP, as
appropriate for the State to demonstrate
attainment with required air quality
standards. Modeling is also addressed in

the permitting process (see discussion at
CAA section 110(a)(2)(C)). Estimates of
ambient concentrations are based on air
quality models, data bases and other
requirements specified in 40 CFR part
51, Appendix W (Guidelines on Air
Quality Models) and are routinely used
by Washington. Exceptions to using
Appendix W are handled under the
provisions of 40 CFR 51.166 which
requires written approval from the EPA
and an opportunity for public comment.

EPA analysis: As noted in the state
submittal, Washington models estimates
of ambient concentrations based on 40
CFR part 51, Appendix W (Guidelines
on Air Quality Models) for both
permitting and SIP development. Any
change or substitution from models
specified in 40 CFR part 51, Appendix
W is subject to notice and opportunity
for public comment. While Washington
has no nonattainment areas for lead,
modeling was used to support
maintenance plans and redesignation to
attainment requests for the former ozone
nonattainment areas of Puget Sound and
Vancouver, approved by the EPA on
September 26, 1996 (61 FR 50438) and
May 19, 1997 (62 FR 27204),
respectively. More recently, modeling
was used to develop control measures
for the Tacoma-Pierce County fine
particulate matter nonattainment area,
although the area came into attainment
before a formal SIP submission was
required (78 FR 32131, May 29, 2013).
Based on the foregoing, we are
proposing to approve Washington’s SIP
as meeting the requirements of CAA
Section 110(a)(2)(K) for the 2008 lead
NAAQS.

110(a)(2)(L): Permitting Fees

CAA section 110(a)(2)(L) requires SIPs
to require each major stationary source
to pay permitting fees sufficient to cover
the cost of reviewing, approving,
implementing and enforcing a permit,
until such fee requirement is
superseded with respect to such sources
by the EPA’s approval of a fee program
under title V.

State submittal: The State’s submittal
notes that there are no major stationary
sources or nonattainment areas for lead
in Washington, and facilities that would
be subject to PSD permitting are covered
under the EPA FIP. Notwithstanding
that, Washington derives its authority to
collect fees for new source review and
title V sources from RCW 70.94.151,
RCW 70.94.152, and RCW 70.94.162.
The EPA reviewed Washington’s fee
provisions and fully approved the title
V program on August 13, 2001 (66 FR
42439), with a revision approved on
January 2, 2003 (67 FR 71479).
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EPA analysis: As noted in the State’s
submittal, the EPA approved the
Washington title V permitting program
on August 13, 2001, with an effective
date of September 12, 2001 (66 FR
42439). Meanwhile, Washington does
not have a SIP-approved PSD permitting
program and, therefore, is not required
to have PSD permitting fees in its SIP.
As discussed earlier in this notice, PSD
permitting in Washington takes place by
means of a FIP. Therefore, we are
proposing to conclude that Washington
has satisfied its current obligations
under CAA section 110(a)(2)(L) for the
2008 lead NAAQS by virtue of the
EPA’s prior approval of Washington’s
title V permitting program.

110(a)(2)(M): Consultation/Participation
by Affected Local Entities

CAA section 110(a)(2)(M) requires
states to provide for consultation and
participation in SIP development by
local political subdivisions affected by
the SIP.

State submittal: Washington cites the
following regulations and statutes as
pertinent to this infrastructure SIP
requirement: WAC 173-400-171 Public
Involvement, RCW 34.05 Administrative
Procedure Act, RCW 42.30 Open Public
Meetings Act, and RCW 70.94.240 Air
Pollution Control Advisory Council.

EPA analysis: As discussed in the
preamble relating to CAA section
110(a)(2)(J), Ecology routinely
coordinates with local governments and
other stakeholders on air quality issues.
The public involvement regulations
cited in Washington’s submittal were
previously approved into Washington’s
federally-approved SIP on June 2, 1995
(60 FR 28726). Therefore, the EPA
proposes to find that Washington’s SIP
meets the requirements of CAA Section
110(a)(2)(M) for the 2008 lead NAAQS.

VI. Proposed Action

The EPA is proposing to partially
approve the April 1, 2014, submittal
from Washington to demonstrate that
the SIP meets the requirements of
sections 110(a)(1) and (2) of the CAA for
the lead NAAQS promulgated on
October 15, 2008, except for the
requirements related to PSD permitting
and portions of the interstate transport
requirements as discussed in detail
above. Specifically, we are proposing to
find that the current EPA-approved
Washington SIP meets the following
CAA section 110(a)(2) infrastructure
elements for the 2008 lead NAAQS: (A),
(B), (C)—except for those elements
covered by the PSD FIP, (D)(i)(II)—
except for those elements covered by the
PSD FIP, (D)(ii)—except for those
elements covered by the PSD FIP, (E),

(F), (G), (H), (J)—except for those
elements covered by the PSD FIP, (K),
(L), and (M). As previously noted, the
EPA anticipates that there would be no
adverse consequences to Washington or
to sources in the State resulting from
this proposed partial disapproval of the
infrastructure SIP related to PSD. The
EPA, likewise, has no additional FIP
responsibilities as a result of this
proposed partial disapproval for
requirements related to PSD. Remaining
interstate transport requirements arising
under CAA Section 110(a)(2)(D)(i)(I) for
the 2008 lead NAAQS will be addressed
in a separate action.

VII. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves the state’s law
as meeting Federal requirements and
does not impose additional
requirements beyond those imposed by
the state’s law. For that reason, this
proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o [s certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to the requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because

this action does not involve technical
standards; and

¢ Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because it will not
impose substantial direct costs on tribal
governments or preempt tribal law. The
SIP is not approved to apply in Indian
country located in the State, except for
non-trust land within the exterior
boundaries of the Puyallup Indian
Reservation, also known as the 1873
Survey Area. Under the Puyallup Tribe
of Indians Settlement Act of 1989, 25
U.S.C. 1773, Congress explicitly
provided state and local agencies in
Washington authority over activities on
non-trust lands within the 1873 Survey
Area and the EPA is therefore approving
this SIP on such lands. Consistent with
EPA policy, the EPA nonetheless
provided a consultation opportunity to
the Puyallup Tribe in a letter dated
September 3, 2013. The EPA did not
receive a request for consultation.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Lead, and Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.
Dated: May 5, 2014.
Dennis J. McLerran,
Regional Administrator, Region 10.
[FR Doc. 2014—11073 Filed 5-13—14; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R10-OAR-2014-0228; FRL-9910-96—
Region 10]

Approval and Promulgation of
Implementation Plans; Idaho Franklin
County Portion of the Logan
Nonattainment Area; Fine Particulate
Matter Emissions Inventory

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Idaho Department of
Environmental Quality (IDEQ)
submitted a revision to the State
Implementation Plan (SIP), dated
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December 14, 2012, to address Clean Air
Act (CAA or the Act) requirements for
the Idaho portion (hereafter referred to
as “Franklin County”) of the cross
border Logan, Utah-Idaho
nonattainment area for the 2006 24-hour
fine particulate matter (PM, s5) national
ambient air quality standards. The EPA
is proposing to approve the baseline
emissions inventory contained in
IDEQ’s submittal as meeting the
requirement to submit a comprehensive,
accurate, and current inventory of direct
PM, 5 and PM, s precursor emissions in
Franklin County.

DATES: Written comments must be
received on or before June 13, 2014.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10-
OAR-2014-0228, by any of the
following methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: R10-Public Comments@
epa.gov.

e Mail: Jeff Hunt, EPA Region 10,
Office of Air, Waste and Toxics (AWT—
107), 1200 Sixth Avenue, Suite 900,
Seattle, WA 98101.

e Hand Delivery/Courier: EPA Region
10, 1200 Sixth Avenue, Suite 900,
Seattle, WA 98101. Attention: Jeff Hunt,
Office of Air, Waste and Toxics, AWT—
107. Such deliveries are only accepted
during normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R10-OAR-2014—
0228. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
the disclosure of which is restricted by
statute. Do not submit information that
you consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means the EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send an email
comment directly to the EPA without
going through www.regulations.gov your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other

contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information,
the disclosure of which is restricted by
statute. Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy
during normal business hours at the
Office of Air, Waste and Toxics, EPA
Region 10, 1200 Sixth Avenue, Seattle,
WA 98101.

FOR FURTHER INFORMATION CONTACT: Jeff
Hunt at (206) 553—02586,
hunt.jeff@epa.gov, or the above EPA,
Region 10 address.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean

the EPA.
Table of Contents
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I. Background

A. PM, s National Ambient Air Quality
Standards

Under section 109 of the CAA, the
EPA establishes national ambient air
quality standards (NAAQS or
“standards”) for certain pervasive air
pollutants (referred to as ““criteria
pollutants”) and conducts periodic
reviews of the NAAQS to determine
whether they should be revised or
whether new NAAQS should be
established.

On July 18, 1997, the EPA revised the
NAAQS for particulate matter to add
new standards for fine particles, using
PM_ s (particles less than or equal to 2.5
micrometers in diameter) as the
indicator for the pollutant. The EPA

established primary and secondary ?
annual and 24-hour standards for PM, 5
(62 FR 38652). The annual standard was
set at 15.0 micrograms per cubic meter
(ug/m3), based on a 3-year average of
annual mean PM, s concentrations, and
the 24-hour standard was set at 65 pg/
m3, based on the 3-year average of the
98th percentile of 24-hour PM; 5
concentrations at each population-
oriented monitor within an area. On
October 17, 2006 (71 FR 61144), the
EPA revised the level of the 24-hour
PM, s NAAQS to 35 pug/m3, based on a
3-year average of the 98th percentile of
24-hour concentrations.

B. Designation of PM s Nonattainment
Areas

Effective December 14, 2009, the EPA
established the initial air quality
designations for most areas in the
United States for the 2006 24-hour PM> 5
NAAQS (74 FR 58688, November 13,
2009). Among the various areas
designated in 2009, the EPA designated
the cross border Logan, Utah-Idaho
nonattainment area as nonattainment for
the 2006 24-hour PM, s NAAQS. The
boundaries for these areas are described
in 40 CFR 81.313.

C. Submittal Requirements for PM, s
Nonattainment Areas

Section 172(c)(3) of the CAA requires
a state with an area designated as
nonattainment to submit for EPA
approval a comprehensive, accurate,
and current inventory of actual
emissions for the nonattainment area.
The EPA’s requirements for an
emissions inventory for the PM, s
NAAQS are set forth in 40 CFR 51.1008,
promulgated as part of the EPA’s Clean
Air Fine Particle Implementation Rule
published April 25, 2007 (72 FR 20586)
(hereafter referred to as the “PM, s
implementation rule”’). Although the
U.S. Court of Appeals for the District of
Columbia (D.C. Circuit) recently
remanded the PM, s implementation
rule and directed the EPA to re-
promulgate it pursuant to subpart 4 of
part D, title I of the CAA (see Natural
Resources Defense Council v. EPA, 706
F.3d 428 (D.C. Cir. 2013)), the court’s
ruling in this case does not affect the
EPA’s action on the emissions
inventory. Subpart 4 of part D, title I of
the Act contains no specific provision
governing emissions inventories for

1For a given air pollutant, “primary” national
ambient air quality standards are those determined
by the EPA as requisite to protect the public health,
and “secondary” standards are those determined by
the EPA as requisite to protect the public welfare
from any known or anticipated adverse effects
associated with the presence of such air pollutant
in the ambient air. See CAA section 109(b).
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PM,o or PM, s nonattainment areas that
supersedes the general emissions
inventory requirement for all
nonattainment areas in CAA section
172(c)(3). See ““‘State Implementation
Plans; General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1990,” (57 FR
13498, 13539, April 16, 1992). This
proposed approval is limited to the
emissions inventory for direct PM, s and
PM, 5 precursors submitted by IDEQ for
the Franklin County portion of the
Logan, Utah-Idaho nonattainment area
as required under section 172(c)(3) of
the CAA.

II. Analysis of the State’s Submittal

Section 172(c)(3) of the CAA requires
states to submit a comprehensive,
accurate, and current inventory of actual
emissions for each nonattainment area.
The EPA’s requirements for an
emissions inventory for the PMs 5
NAAQS are set forth in 40 CFR 51.1008.
For the PM> s NAAQS, the pollutants to
be inventoried are PM, s and PM, 5
precursors (i.e., nitrogen oxides (NOx),
volatile organic compounds (VOCs),
ammonia (NH3), and sulfur dioxide
(802)).2

The Franklin County emissions
inventory provides a 2008 inventory in
tons per day (tpd) winter-time episode
estimates for PM, s and PM 5

precursors. Monitoring data for Franklin
County, and the overall Logan
nonattainment area, indicates that high
PMs; s concentrations occur during the
winter months when meteorological
conditions trap pollutants in the valley.
Therefore, the Franklin County
emissions estimates reflect the winter
stagnation episodes when secondary
PM, 5 formation dominates. The source
categories include stationary sources,
area sources, on-road mobile sources
and off-road mobile sources. A summary
of the Franklin County emissions
inventory is provided in Table 1 below,
and the detailed Franklin County
emissions inventory is found in
Appendices B and C of IDEQ’s
submittal.

TABLE 1—FRANKLIN COUNTY 2008 WINTER EMISSIONS INVENTORY IN TONS PER EPISODE DAY

Source category PM; 5 NOx SO, VOC NH;

Agriculture, crops, and livestock ...........cccecoeeinienne 0.008 0 0 2.763 4.65
Gasoline, bulk, and stations .........cccceccveviireecieecns 0 0 0 0 0
Commercial COOKING .......cceririiririenieniere e 0 0 0 0 0
Construction dust ......ceeveviveiiee e 0.014 0 0 0 0
Fuel combustion, industrial .........c..cccoccoiieeieiiiiiiinnn. 0.006 0.087 0.061 0.001 0.002
Fuel combustion, commercial/institutional ................. 0.004 0.07 0.018 0.001 0
Fuel combustion, residential non-wood ..................... 0.001 0.049 0.014 0.002 0.008
Fuel combustion, residential wood ..........ccccceevviineeenn 0.1 0.009 0.002 0.138 0
Miscellaneous Commercial/Industrial Processes ...... 0.001 0.001 0 0 0.008
Solvent, commercial and consumer ...........cccccceeenees 0 0 0 0.14 0
Solvent, commercial and industrial ...............cccceeeee. 0 0 0 0.26 0
Waste disposal ........c.ccevvveiiiiiiiieeeeeeeeee e 0 0 0 0.008 0
Mobile, emMiSSIONS .....ccevvieeeieiceeeee e 0.028 0.711 0.004 0.498 0.008
Mobile, road dust .......c..eeveeeiiiieee s 0.596 0 0 0 0
Nonroad Mobile .........cceeveeiiiiiiiiieie e 0.035 0.428 0.009 0.636 0
POINt SOUICES ...ooiiiieeieee e 0 0 0 0 0

I ] €= LS 0.793 1.355 0.108 4.447 4.676

The Franklin County emissions
inventory includes emissions estimates
from stationary sources, area sources,
on-road mobile sources, and off-road
mobile sources. The methodologies used
to derive the 2008 inventory for PM, s
are as follows:

e The stationary source emissions
inventory is based on 2008 data of
actual emissions reported by all
permitted facilities. In Franklin County
there are no industrial point sources of
this type.

e Area-wide source emissions were
calculated based on reported data for
fuel usage, product sales, population,
employment data, and other parameters
covering a wide range of activities, in
conjunction with the 2008 triennial
National Emissions Inventory (NEI).

e IDEQ calculated residential wood
stove base year and subsequent
emission reductions using the EPA’s

2Emissions Inventory Guidance for
Implementation of Ozone and Particulate Matter
National Ambient Air Quality Standards (NAAQS)

Woodstove Calculator and tax receipt
information from certified woodstove
change out incentive programs.

e The on-road emissions inventory,
which consists of mobile sources such
as trucks, automobiles, buses, and
motorcycles, was prepared by IDEQ
using the EPA’s Motor Vehicle
Emissions Simulator (MOVES2010a).

e The non-road mobile source
category includes aircraft, trains and
boats, and off-road vehicles and
equipment used for construction,
farming, commercial, industrial, and
recreational activities. Non-road
emissions were estimated by IDEQ and
Utah Department of Air Quality using
the EPA’s NONROAD2008a model as
described in Appendix B of the SIP
submittal.

e Paved road emissions were
estimated by IDEQ, based on the EPA’s

and Regional Haze Regulations, EPA-454/R-05—
001, August 2005, updated November 2005.

January 2011 version of AP—42, Section
13.2.1.

The EPA has reviewed the results,
procedures, and methodologies for the
Franklin County emissions inventory.
IDEQ used standard procedures to
develop its emissions inventory and
appropriately used seasonal emissions
inventories to represent episodic
meteorological conditions when PM; s
levels are of the greatest concern. After
reviewing the IDEQ submittal of the
Franklin County emissions inventory
and supporting document