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amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for Web site viewing and
printing in the Commission’s Public
Reference Room at 100 F Street NE.,
Washington, DC 20549-1090 on official
business days between the hours of
10:00 a.m. and 3:00 p.m. Copies of such
filing also will be available for
inspection and copying at the principal
office of the Exchange. All comments
received will be posted without change;
the Commission does not edit personal
identifying information from
submissions. You should submit only
information that you wish to make
available publicly. All submissions
should refer to File Number SR-BATS—
2014-008, and should be submitted on
or before April 21, 2014.

For the Commission, by the Division of

Trading and Markets, pursuant to delegated
authority.1s

Kevin M. O’Neill,

Deputy Secretary.

[FR Doc. 2014—07013 Filed 3—-28-14; 8:45 am|
BILLING CODE 8011-01-P

SECURITIES AND EXCHANGE
COMMISSION
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March 25, 2014.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(““Act”),? and Rule 19b—4 thereunder,?
notice is hereby given that on March 13,
2014, The NASDAQ Stock Market LLC
(“NASDAQ” or the “Exchange”) filed
with the Securities and Exchange
Commission (‘“Commission’’) a
proposed rule change as described in
Items I and II below, which Items have
been prepared by the Exchange. The

1517 CFR 200.30-3(a)(12).
115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.

Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

NASDAQ is proposing to make
changes Qualified Market Maker
(“QMM”’) Program under NASDAQ Rule
7014 and the removal of the NBBO
Setter Incentive Program as a separate
section thereunder, as well as to modify
the rules governing fees assessed for
orders executed in the NASDAQ
Opening Cross under NASDAQ Rule
7018.

The text of the proposed rule change
is available at NASDAQ’s principal
office, and at the Commission’s Public
Reference Room.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
NASDAQ included statements
concerning the purpose of, and basis for,
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of those
statements may be examined at the
places specified in Item IV below. The
Exchange has prepared summaries, set
forth in sections A, B, and C below, of
the most significant parts of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and the
Statutory Basis for, the Proposed Rule
Change

1. Purpose

NASDAQ is proposing to modify
NASDAQ Rule 7014 to effect the
restriction of NBBO Setter Incentives
exclusively to Qualified Market Makers
(“QMMs”). In doing so, the Exchange is
proposing to incorporate the relevant
language from NASDAQ Rule 7014
relating to NBBO Setter Incentives and
QMMs (i.e., NASDAQ Rule 7018(g)(3)
into the section relating to QMMs
generally (i.e., NASDAQ Rule
7014(e)(1)). The Exchange is also
proposing to modify the rules governing
fees assessed for orders executed in the
NASDAQ Opening Cross and, in
particular, to modify the criteria in
which executions will be deemed fee
liable.

QMM and NBBO Setter Incentive
Programs

A QMM is a member that makes a
significant contribution to market
quality by providing liquidity at the
NBBO in a large number of stocks for a

significant portion of the day. In
addition, the member must avoid
imposing the burdens on NASDAQ and
its market participants that may be
associated with excessive rates of entry
of orders away from the inside and/or
order cancellation. The designation
reflects the QMM’s commitment to
provide meaningful and consistent
support to market quality and price
discovery by extensive quoting at the
NBBO in a large number of securities. In
return for its contributions, certain
financial benefits are provided to a
QMM with respect to a particular MPID
(a “QMM MPID”), as described under
NASDAQ Rule 7014(e).

Currently, one of these benefits
pertains to the credits available under
NASDAQ’s NBBO Setter Incentive
Program. The NBBO Setter Incentive
Program was intended to provide an
incentive to members to set the NBBO
or quote at the NBBO on NASDAQ), with
the expectation that the additional
competition to set the best prices on
NASDAQ would improve the quality of
the market. Since the introduction of the
incentives, however, NASDAQ has not
seen a substantial increase in the
amount of competition among firms
setting the inside market and, as a
consequence, has not witnessed a
material improvement in market quality
(e.g., as defined by quoted spreads). The
outcome of the program has been,
instead, a simple increase in the average
rebate firms collectively receive for
providing liquidity. A member currently
receives an NBBO Setter Incentive
credit of either $0.0001 or $0.0002 per
share executed in addition to regularly
assessed trading rebates, depending
upon certain trading qualifications.
Every member is currently eligible to
receive at least a $0.0001 credit as long
as that member executes an order that
at the time of execution either sets the
NBBO or causes the NASDAQ BBO to
improve to the NBBO.

The Exchange has observed that for
the vast majority of participants these
rebates do not provide meaningful
incentives to modify behavior, (i.e.,
participants do not quote more
aggressively or increase the frequency
with which they execute orders at the
NBBO). As a consequence, NASDAQ
has concluded that providing these
rebates without tying them to some
additional requirement is ineffective
and will thus provide NBBO Setter
rebates only to members that qualify for
the QMM Program.

Therefore, the Exchange proposes to
merge the incentives pertaining to the
QMM Program in NASDAQ Rule
7014(e) and delete the remaining
portions of NASDAQ Rule 7014(f) and



18092

Federal Register/Vol. 79, No. 61/Monday, March 31, 2014/ Notices

(g). The method by which the QMMs
will attain the additional rebates (the
“Additional Rebate”’) in NASDAQ Rule
7014(e)(1) associated with NBBO
setting/joining activity will be
unchanged. They will be available to
those orders under the QMM Program
that (a) displayed a quantity of at least
one round lot at the time of execution;
(b) either established the NBBO or was
the first order posted on NASDAQ that
had the same price as an order posted
at another trading center with a
protected quotation that established the
NBBO; and (c) were entered through a
QMM MPID. Note that these conditions
are simply a carryover from the
pertinent parts of the NBBO Setter
Incentive Program currently set forth in
NASDAQ Rule 7014(g)(3)(A)—(C), and
that remain applicable to the Additional
Rebate and will be included in
NASDAQ Rule 7014(e)(1).

NASDAQ Rule 7014, as revised, will
remain consistent with the current rule
in that the current requirement that a
QMM may not receive both an ISP
credit and NBBO Setter Incentive credit
but only the greater credit of the two,
will continue just in an updated form.
Specifically, NASDAQ Rule 7014(e)(1)
will similarly state that if a QMM
participates in the ISP, NASDAQ will
only pay the greater of any applicable
credit under the ISP or the Additional
Rebate, but not both. Additionally,
Designated Retail Orders will continue
to be ineligible for NBBO Setter Rebates.

NASDAQ Opening Cross

The Exchange is proposing three
modifications to its fee structure relating
to executions in the NASDAQ Opening
Cross (the “Open”): (1) To adjust the fee
cap governing executions in the Open
from $15,000 to $20,000; (2) to make the
fee cap applicable to all orders in the
Open, and not just Market-on-Open and
Limit-on-Open (MOO/LOO), Good-till-
Cancelled and Immediate-or-Cancel
orders; and (3) to eliminate rule
language that stipulates that only the
buy/sell imbalance of MOO/LOO, Good-
till-Cancelled and Immediate-or-Cancel
orders are fee liable.

The purpose of the changes above are
primarily to rationalize pricing for
Imbalance Only orders with pricing for
all other executions in the Opening
Cross. Imbalance Only orders are orders
that, given an imbalance of buy and sell
interest in an Opening Cross at the time
its [sic] execution, will always buy in
the event of a sell imbalance and always
sell in the event of a buy imbalance. As
a consequence, firms submitting
Imbalance Only orders typically act to
offset “natural” interest in the auction
by acting as counterparties for orders

specifically marked with buy or sell
requirements. The Exchange has
traditionally considered such
executions conceptually equivalent to
liquidity providing orders during the
continuous market, since in both
instances the firm submitting such
orders are providing a benefit to the
market as a whole by increasing the
ability of firms to trade into and out of
positions at a given price. As such, the
Exchange seeks to encourage the use of
liquidity providing orders and
Imbalance Only orders appropriately.

To that end, NASDAQ is proposing to
expand the applicability of the fee cap
currently available only to orders other
than Imbalance Only orders (i.e.,
Market-on-Open, Limit-on-Open (MOO/
LOO0), Good-till-Cancelled and
Immediate-or-Cancel orders) to
Imbalance Only orders. By making this
modification, the Exchange believes it
will encourage continued use of
Imbalance Only orders and rationalize
pricing for Imbalance Only orders with
all other orders. NASDAQ further
proposes to increase the value of the fee
cap to $20,000 from $15,000 in light of
the increased pool of orders subject to
the cap.

Finally, NASDAQ proposes to remove
language that makes fee liable only
those orders that represent a net buy
and sell imbalance in the opening cross.
As with the above, NASDAQ seeks to
rationalize pricing for Opening Cross
executions, in particular, with the other
crossing mechanisms currently available
(e.g., the Closing Cross) which do not
have such a provision. The Exchange
believes that in order to appropriately
offset the costs of maintaining the
technology and infrastructure of the
Opening Cross it must assess fees on all
executions that it enables. The
restriction to buy sell imbalances is both
inconsistent with pricing for other
mechanisms and prevents the Exchange
from appropriately funding the Opening
Cross.

2. Statutory Basis

NASDAQ believes that the proposed
rule change is consistent with the
provisions of Section 6 of the Act,3 in
general, and with Sections 6(b)(4) and
6(b)(5) of the Act,? in particular, in that
it provides for the equitable allocation
of reasonable dues, fees and other
charges among members and issuers and
other persons using any facility or
system which NASDAQ operates or
controls, and is not designed to permit

315 U.S.C. 78f.
415 U.S.C. 78f(b)(4) and (5).

unfair discrimination between
customers, issuers, brokers, or dealers.

The proposed changes are reflective of
NASDAQ’s ongoing efforts to use
pricing incentive programs to attract
orders that NASDAQ believes will
improve market quality. The QMM
Program is intended to encourage
members to promote price discovery
and market quality by quoting at the
NBBO for a significant portion of each
day in a large number of securities,
thereby benefitting NASDAQ and other
investors by committing capital to
support the execution of orders.

Generally, NASDAQ seeks to provide
customers with rewards that they deem
helpful, and to eliminate those that they
do not. By reframing and refocusing the
NBBO Incentive Program, NASDAQ
believes it will be able to further
promote these goals by providing better
targeted incentives for market
participants to achieve these goals. The
proposed changes will immediately
improve the incentive to participate in
the QMM Program (by making NBBO
setter/joiner credits exclusively
available to QMMs) while eliminating
unsuccessful aspects of the NBBO Setter
Incentive Program.

Specifically, the proposed changes are
consistent with statutory requirements.
The proposal to replace in the QMM
Program the NBBO Setter Incentive
credit of $0.0002 per share executed
with the Additional Rebate for the same
amount is consistent with an equitable
allocation of fees and is not unfairly
discriminatory because the amount of
the credit is in essence not being
changed and it is continuing to be
offered to market participants that make
significant contributions to market
quality by satisfying the QMM
requirements, thereby benefitting other
NASDAQ market participants.
Additionally, NASDAQ believes that it
is an equitable allocation of reasonable
fees and is not unfairly discriminatory
to convert the restriction on receiving
multiple credits currently imposed on
QMMs from participating in the ISP and
the NBBO Setter Incentive Program
(NASDAQ will pay the greater of any
applicable credit), to now applying it to
QMMs from participating in the ISP and
receiving the Additional Rebate, but not
both.

The elimination of NASDAQ Rule
7014(g)(1) and (2) is consistent with a
fair allocation of reasonable fees and not
unfairly discriminatory since the
removal of the rule language pertaining
to the incentives, as discussed above,
impacts all firms equally (to the extent
that their activity would result in
receiving a benefit) unless the firm has
committed to additional quoting
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requirements under NASDAQ Rule
7014(e).

The restriction of NBBO Setter
Incentives to QMMs is also consistent
with a fair allocation of reasonable fees
and not unfairly discriminatory since
the QMM Program remains open to all
members that satisfy the voluntary
trading requirements set forth in
NASDAQ Rule 7014(e).

The modifications to the Open are
consistent with a fair allocation of
reasonable fees and not unfairly
discriminatory because they are applied
equally across all members with
absolutely no exclusions. Moreover, the
changes bring the fee structure for the
Opening Cross in line with the fee
structure for other NASDAQ crosses,
which are well-understood and
accepted by the marketplace. By
expanding the fee cap to include
Imbalance Only orders, NASDAQ
believes its fee structure will be more
fair and equitable, in particular by
providing a similar benefit for firms that
provide a service to the market by
offsetting ““natural” interest in the
Opening Cross that is currently only
available to firms trading with non-
Imbalance Only orders.

Raising the fee cap from $15,000 to
$20,000 is consistent with a fair
allocation of reasonable fees and not
unfairly discriminatory because it
impacts only those firms that trade in
the auction, and impacts these firms
equally given their usage of the Opening
Cross.

The same is true for the elimination
of the language stipulating that only the
net buy and sell imbalance will be fee
liable. This change further improves
fairness of the allocation of fees by
removing an arbitrary restriction on fee
liability that brings fee allocation more
in line with actual usage of the Opening
Cross.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

NASDAQ does not believe that the
proposed rule changes will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act, as amended.5
NASDAQ notes that it operates in a
highly competitive market in which
market participants can readily favor
competing venues if they deem fee
levels at a particular venue to be
excessive, or rebate opportunities
available at other venues to be more
favorable. In such an environment,
NASDAQ must continually adjust its
fees to remain competitive with other
exchanges and with alternative trading

515 U.S.C. 78f(b)(8).

systems that have been exempted from
compliance with the statutory standards
applicable to exchanges. Because
competitors are free to modify their own
fees in response, and because market
participants may readily adjust their
order routing practices, NASDAQ
believes that the degree to which fee
changes in this market may impose any
burden on competition is extremely
limited. In this instance, the elimination
of portions of the NBBO Setter Incentive
Program and changes to the QMM
Program, as well as the proposed
changes to modify the rules governing
fees assessed for orders executed in the
Open reflect this.

The QMM Program is entirely
voluntary, and as a consequence
members may elect to participate in
other incentive programs under which
they may receive benefits for improving
the market. The very fact that the NBBO
Setter Incentive credit continues in the
form of the Additional Rebate, is itself
reflective of the need for exchanges to
offer significant financial incentives to
attract order flow. In sum, if the changes
proposed herein, including the
modifications to the fee structure
relating to executions in the Open, are
unattractive to market participants, it is
likely that NASDAQ will lose market
share as a result.

Accordingly, NASDAQ does not
believe that the proposed changes will
impair the ability of members or
competing order execution venues to
maintain their competitive standing in
the financial markets.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Written comments were neither
solicited nor received.

I11. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The foregoing change has become
effective pursuant to Section 19(b)(3)(A)
of the Act,® and paragraph (f)7 of Rule
19b—4, thereunder. At any time within
60 days of the filing of the proposed rule
change, the Commission summarily may
temporarily suspend such rule change if
it appears to the Commission that such
action is necessary or appropriate in the
public interest, for the protection of
investors, or otherwise in furtherance of
the purposes of the Act. If the
Commission takes such action, the
Commission shall institute proceedings

615 U.S.C. 78s(b)(3)(A).
717 CFR 240.19b—4(f).

to determine whether the proposed rule
should be approved or disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an email to rule-comments@
sec.gov. Please include File Number SR—
NASDAQ-2014-026 on the subject line.

Paper Comments

e Send paper comments in triplicate
to Secretary, Securities and Exchange
Commission, 100 F Street NE.,
Washington, DC 20549-1090.

All submissions should refer to File
Number SR-NASDAQ-2014-026. This
file number should be included on the
subject line if email is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for Web site viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE.,
Washington, DC 20549, on official
business days between the hours of
10:00 a.m. and 3:00 p.m. Copies of the
filing also will be available for
inspection and copying at the principal
office of the Exchange. All comments
received will be posted without change;
the Commission does not edit personal
identifying information from
submissions. You should submit only
information that you wish to make
available publicly. All submissions
should refer to File Number SR—
NASDAQ-2014-026, and should be
submitted on or before April 21, 2014.

817 CFR 200.30-3(a)(12).


http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
mailto:rule-comments@sec.gov
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For the Commission, by the Division of
Trading and Markets, pursuant to delegated
authority.8

Kevin M. O’Neill,

Deputy Secretary.

[FR Doc. 2014—07038 Filed 3—-28-14; 8:45 am|
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March 25, 2014.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”)? and Rule 19b—4 thereunder,?2
notice is hereby given that on March 10,
2014, Financial Industry Regulatory
Authority, Inc. (“FINRA”) filed with the
Securities and Exchange Commission
(“SEC” or “Commission”) the proposed
rule change as described in Items I, II,
and III below, which Items have been
substantially prepared by FINRA. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

FINRA is proposing to amend FINRA
Rule 2210 (Communications with the
Public) to exclude from the filing
requirements research reports
concerning only securities listed on a
national securities exchange, other than
research reports which must be filed
pursuant to Section 24(b) of the
Investment Company Act of 1940
(““1940 Act”).3 FINRA also is proposing
to amend FINRA Rule 2210 to clarify
that free writing prospectuses that are
exempt from filing with the SEC are not
subject to the rule’s filing or content
standards. Finally, FINRA is proposing
to correct a mistaken rule cross-
reference in FINRA Rule 2214
(Requirements for the Use of Investment
Analysis Tools).

The text of the proposed rule change
is available on FINRA’s Web site at
http://www.finra.org, at the principal

115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.
315 U.S.C. 80a-24(b).

office of FINRA and at the
Commission’s Public Reference Room.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
FINRA included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. FINRA has prepared
summaries, set forth in sections A, B,
and C below, of the most significant
aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

(a) Filing Exclusion for Research
Reports on Exchange-Listed Securities

FINRA is proposing to amend the
current requirements for members to file
certain retail communications with the
Advertising Regulation Department (the
“Department”). Under this amendment,
members would no longer be required to
file research reports that concern only
securities listed on a national securities
exchange. Between the dedicated
protections applied to research reports
by other FINRA and SEC rules and the
increased liquidity and price
transparency associated with exchange-
listed securities, FINRA believes the
additional investor protection benefit of
Department review of those retail
communications is minimal in relation
to the cost of compliance and
administration of the filing requirement.
This proposed exemption would not
apply to research reports that must be
filed under Section 24(b) of the 1940
Act.

(1) Background

On March 29, 2012, the Commission
approved new FINRA Rule 2210
(Communications with the Public),
which replaced NASD Rules 2210 and
2211 and certain Interpretive Materials
that followed NASD Rule 2210, and
became effective on February 4, 2013.
Among other things, FINRA Rule 2210
contains two new filing requirements.
Paragraph (c)(3)(A) of FINRA Rule 2210
requires for the first time that member
firms file with the Department all retail
communications concerning closed-end
investment companies 4 within 10

4For purposes of FINRA Rule 2210, a “closed-end
investment company” or “closed-end fund” refers

business days of first use. Previously,
NASD Rule 2210 only required that
member firms file advertisements and
sales literature concerning a closed-end
fund during the fund’s initial public
offering period.

FINRA Rule 2210(c)(3)(E) also
requires for the first time that member
firms file all retail communications
concerning any security that is
registered under the Securities Act of
1933 (“Securities Act”’) 5 and that is
derived from or based on a single
security, a basket of securities, an index,
a commodity, a debt issuance or a
foreign currency. This filing
requirement is intended to apply to
retail communications concerning so-
called “structured products,” although
the breadth of the provision could
arguably include retail communications
concerning securities not typically
thought of as structured products,
including registered investment
companies, security futures, public
direct participation programs, or
collateralized mortgage obligations.
FINRA notes that those retail
communications are already subject to
separate filing requirements, and thus
member firms are not required to file
these communications a second time
under the structured product filing
requirement.®

(2) Filing Requirements for Research
Reports

The Rule 2210 filing requirements
apply to research reports 7 to the extent
that they constitute retail
communications about a product
category that requires filing pursuant to
the Rule (including the provisions of the
Rule referenced above), or to the extent
that they are covered by the new
member filing requirements of FINRA
Rule 2210(c)(1)(A).8 Therefore, the filing

to a registered “closed-end company” as defined in
Section 5(a)(2) of the 1940 Act, 15 U.S.C. 80a—
5(a)(2).

515 U.S.C. 77a et seq.

6 See FINRA Rule 2210(c)(3)(A) through (D). The
“structured product” filing requirement specifies
that it does not apply to retail communications
concerning these other products, as they are already
covered by the filing requirements in FINRA Rule
2210(c)(1), (c)(2) and (c)(3)(A) through (D).

7Rule 2711(a)(9) defines “research report” as
“any written (including electronic) communication
that includes an analysis of equity securities of
individual companies or industries, and that
provides information reasonably sufficient upon
which to base an investment decision.” The
definition specifically excludes certain types of
communications, such as discussions of broad-
based indices or commentaries on economic,
political or market conditions.

8 Under paragraph (c)(1)(A) of FINRA Rule 2210,
a new member must file with the Department at
least 10 business days prior to use certain retail
communications that are published or used in any
electronic or public media. These retail


http://www.finra.org
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