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Presidential Documents

Title 3—

The President

[FR Doc. 2014-02422
Filed 2-3-14; 8:45 am]
Billing code 4710-10

Memorandum of January 20, 2014

Delegation of Authority Under Section 1245(d)(5) of the Na-
tional Defense Authorization Act for Fiscal Year 2012 (Public
Law 112-81)

Memorandum for the Secretary of State

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 301 of title 3 of
the United States Code, I hereby delegate to the Secretary of State, in
consultation with the Secretary of the Treasury, the authority conferred
upon the President by section 1245(d)(5) of the Fiscal Year (FY) 2012 National
Defense Authorization Act (NDAA).

Any reference in this memorandum to provisions of the FY 2012 NDAA
related to the subject of this memorandum shall be deemed to include
references to any hereafter enacted provisions of law that is the same or
substantially the same as such provisions.

You are authorized and directed to publish this memorandum in the Federal
Register.

THE WHITE HOUSE,
Washington, January 20, 2014.
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Memorandum of January 29, 2014

Retirement Savings Security

Memorandum for the Secretary of the Treasury

All Americans deserve the ability to save for retirement. Since taking office,
my Administration has committed to strengthening retirement security for
all Americans, including by helping workers find ways to save for retirement
and to protect those hard earned savings. Unfortunately, too few Americans
have enough savings to maintain their standard of living in retirement.

But we know there are proven strategies that can help the average family
save. Workplace-based retirement savings that allow workers to automatically
take a portion of their pay and put it into a retirement account can increase
retirement savings dramatically. Approximately 9 out of 10 workers automati-
cally enrolled in a 401(k) plan continue to make contributions to that account
compared to the less than 1 out of 10 eligible workers who voluntarily
contribute to Individual Retirement Accounts. The positive effect of automatic
contributions is especially pronounced among lower-income households and
others with traditionally low savings rates.

Unfortunately, only about half of all American workers have access to em-
ployer-sponsored retirement savings accounts. It is clear that we cannot
continue on this course.

The Department of the Treasury has worked diligently to develop a new
tool that can make long-term savings a reality for more working Americans.
A new kind of retirement savings tool could help American families as
they start to build for their retirement. In order to make this tool available
to working Americans, I hereby direct as follows:

Section 1. Retirement Savings Security. (a) By December 31, 2014, you
shall finalize the development of a new retirement savings security that
can be made available through employers to their employees. This security
shall be focused on reaching new and small-dollar savers and shall have
low barriers to entry, including a low minimum opening amount. In devel-
oping this security, you shall ensure that it:

(i) protects the principal contributed while earning interest at a rate based

on yields on outstanding Treasury securities;

(ii) offers savers the flexibility to take money out if they have an emergency
and keep the same Treasury security if they change jobs; and

(iii) is designed to help savers start on a path to long-term saving and
serve as a stepping stone to the broader array of retirement products
available in today’s marketplace.

(b) Within 90 days of the date of this memorandum, you shall begin
work with employers, stakeholders, and, as appropriate, other Federal agen-
cies to develop a pilot project to make the security developed pursuant
to subsection (a) of this section available through payroll deduction to facili-
tate easy and automatic contributions.

Sec. 2. General Provisions. (a) Nothing in this memorandum shall be con-
strued to impair or otherwise affect:

(i) the authority granted by law to a department or agency, or the head

thereof; or

(ii) the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.
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(b) This memorandum shall be implemented consistent with applicable
law and subject to the availability of appropriations.

(c) This memorandum is not intended to, and does not, create any right
or benefit, substantive or procedural, enforceable at law or in equity by
any party against the United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.

(d) You are authorized and directed to publish this memorandum in
the Federal Register.

THE WHITE HOUSE,
Washington, January 29, 2014.

[FR Doc. 2014-02423
Filed 2—-3-14; 8:45 am]
Billing code 4811-33
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2013-0361]

RIN 1625-AA08

Special Local Regulations; Eleventh

Coast Guard District Annual Marine
Events

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is updating
the list of marine events that occur
annually within the Eleventh Coast
Guard District. These updates include
adding specific marine events to the list
of marine events held annually in the
Eleventh Coast Guard District as well as
removing marine events that no longer
occur. In addition to updating the list of
marine events held annually in the
Eleventh Coast Guard District, the Coast
Guard is amending the special local
regulations by standardizing the
language and format of listed events.
When these special local regulations are
activated, and thus subject to
enforcement, this rule will restrict
vessels from transiting inside the
regulated area.

DATES: This rule is effective March 6,
2014.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2013-0361. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West

Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call
or email Lieutenant Junior Grade Blake
Morris, Eleventh Coast Guard District
Prevention Division, Waterways
Management Branch, U.S. Coast Guard;
telephone 510-437-3801, email
Blake.].Morris@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Cheryl
Collins, Program Manager, Docket
Operations, telephone 202—366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On November 18th, 2013, we
published a NPRM entitled Special
Local Regulations: Eleventh Coast Guard
District Annual Marine Events, in the
Federal Register (78 FR 69007). We
received no comments on the NPRM, or
a request for public meeting. A public
meeting was not held.

B. Basis and Purpose

The Coast Guard is conducting this
rulemaking under the authority of 33
U.S.C. 1233.

Specific marine events are annually
held on a recurring basis on the
navigable waters within the Eleventh
Coast Guard District and require special
local regulations to keep spectators and
vessels a safe distance away from the
vessels and individuals that are
participating in the specified events.
These events include sailing regattas,
powerboat races, rowboat races,
parades, and swim events. Some of
these marine events are not currently
listed in 33 CFR part 100, sections 1101,
1102 and 1104 or many of the annual
events that are listed in these sections
do not correctly reflect the date or
approximate date of the event or do not
correctly identify other important
information specific to the event.

The effect of these special local
regulations will be to restrict general
navigation in the vicinity of the events,
from the start of each event until the
conclusion of that event. Except for
persons or vessels authorized by the
Coast Guard Patrol Commander, no

person or vessel may enter or remain in
the regulated area. These regulations are
needed to keep spectators and vessels a
safe distance away from the specified
events to help ensure the safety of
participants, spectators, and transiting
vessels.

C. Discussion of Comments, Changes
and the Final Rule

We received no comments or request
for a public meeting after publishing the
NPRM for this rule. Therefore, no
changes have been made to the
regulatory text of this rule.

The Coast Guard is amending 33 CFR
100.1101, Southern California annual
marine events for the San Diego Captain
of the Port zone, by adding 12 new
events and updating 1 event with
correct verbiage. The 12 new events in
this section are as follows: “ITU World
Triathlon” occurring late April or early
May at Bonita Cove and Ventura Cove
in Mission Bay, San Diego; ‘‘Fearless
Triathlon” occurring in March at the
South Shores Boat Ramp in Mission
Bay, San Diego; “Bay to Bay Rowing and
Paddling Regatta” occurring in July
from Mission Bay to San Diego Bay;
““San Diego Sharkfest Swim” occurring
one Saturday in September or October
in the waters from Seaport Village
across the federal channel to the
Coronado Ferry Landing; “San Diego
TriRock Triathlon” occurring on a
Saturday in March in the East
Embarcadero Marina Basin; ““San Diego
Bayfair” occurring the second or third
weekend in September at Mission Bay,
San Diego; “Oceanside Harbor Days Tiki
Swim”’ occurring on one Saturday in
late September or early October in
Oceanside Harbor, Oceanside; “U.S.
Open Ski Racing Nationals” occurring
one weekend in October at Mission Bay,
San Diego; ““San Diego Maritime
Museum Tall Ship Festival of Sail”
occurring one weekend in September in
San Diego Bay; “Hanohano Ocean
Challenge” an outrigger canoe race
occurring on a Saturday in January in
Mission Bay, San Diego; “Crystal Pier
Outrigger Race” an outrigger canoe race
occurring in Mission Bay and Mission
Bay Entrance Channel on a Saturday in
May, Mission Bay, San Diego; and the
“San Diego Ho’olaule’a & Keiki Heihei
Wa’a Stand Up for the Kids Race”
occurring on a weekend in May in
Mission Bay, San Diego. We are also
updating the information specific to the
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““San Diego Parade of Lights” by
inserting a new event sponsor, date, and
regulated area.

The Coast Guard is amending 33 CFR
100.1102, annual marine events on the
Colorado River, between Davis Dam
(Bullhead City, AZ) and Headgate Dam
(Parker, AZ) within the San Diego
Captain of the Port zone, by adding 9
new events and updating 1 event with
correct verbiage. The 9 new events in
this section are as follows: "BlueWater
Resort and Casino Southwest
Showdown” occurring one weekend in
March in the waters of the Colorado
River between BlueWater Resort and
Casino and just north of Headgate Rock
Dam in Parker, AZ; “BlueWater Resort
and Casino West Coast Nationals”
occurring one weekend in April in the
Lake Moovalya area of the Colorado
River and the portion of the Colorado
River adjacent to the BlueWater River
Casino, in Parker, AZ; “Great Western
Tube Float” occurring one Saturday in
early June in the navigable waters of the
Colorado River from La Paz County Park
to the BlueWater Resort and Casino,
immediately before the Headgate Dam;
“Mark Hahn Memorial 300 PWC
Endurance Race” occurring in late
February at Lake Havasu; ‘‘Lake Havasu
Triathlon” occurring in March at Lake
Havasu; “Bullhead City River Regatta”
occurring one Saturday in August in the
Colorado River from Camp Davis to
Rotary Park; “BlueWater Triathlon”
occurring one Saturday in October in
the waters of the Colorado River
between Blue Water Resort and Casino
Amphitheater and just north of
Headgate Rock Dam in Parker, AZ;
“BlueWater Resort and Casino 300
Enduro” occurring in late October at
river mile markers 179 and 185 in the
Colorado River; and ‘“Another Dam
Race” occurring one Saturday in
November in the waters of the Colorado
River between Blue Water Resort and
Casino Amphitheater and just north of
Headgate Rock Dam in Parker, AZ. We
are also updating the information
specific to the “Lake Havasu City Boat
Parade of Lights”” by inserting a new
regulated area.

Lastly, the Coast Guard is reinstating
16 annually recurring marine events
previously listed in 33 CFR 100.1104,
Captain of the Port zone Los Angeles-
Long Beach. The 16 marine events being
reinstated were mistakenly deleted in
2011 and are not new events. By
reinstating these 16 marine events,
Table 1 of this section will accurately
reflect the 17 annually recurring events
that are held in the Captain of the Port
zone Los Angeles-Long Beach.

These changes effectively update
special local regulations with annually

occurring marine events in the Eleventh
Coast Guard District. Table 1 for each of
the listed sections will reflect current
information. This rulemaking limits the
unnecessary burden of continually
establishing temporary special local
regulations every year for events that
occur on an annual basis. These events
include swimming competitions,
sailboat and power boat races and
rowing events within the San Diego and
Los Angeles-Long Beach Captain of the
Port zones.

Regulated areas listed in these events
are needed to protect both the event
participants, spectators, and other
mariners and provide on-water
awareness for safety. To reduce
associated safety risks, special local
regulations restrict vessels and water
craft around the location of each marine
event. Within the regulated areas of the
listed marine events, persons and
vessels not associated with the event are
prohibited from entering, transiting
through, remaining, anchoring or
mooring within the regulated area
unless specifically authorized by the
Captain of the Port (COTP) or
designated representative. Persons or
vessels will be able to request
authorization to enter, transit through,
remain, anchor or moor within the
regulated areas by contacting the
Captain of the Port for the respective
location, COTP San Diego 619-278—
7033 and COTP Los Angeles-Long
Beach 310-521-3801 or designated
representative on VHF radio channel 16.
If any person is authorized to enter,
transit through, remain, anchor or moor
within any of the regulated areas, the
individual is required to comply with
the instructions of the COTP or
designated representative.

Designated representatives are
comprised of commissioned, warrant,
and petty officers of the Coast Guard.
The Coast Guard may also be assisted by
other federal, state, and local agencies in
the enforcement of these regulated
areas.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of

potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. We expect the economic impact
of this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
This rule is not a significant regulatory
action because the regulations exist for
a limited period of time on a limited
portion of the waterways. Further,
individuals and vessels desiring to use
the affected portion of the waterways
may, upon permission from the Patrol
Commander, use the affected areas.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rule. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

We expect this rule will affect the
following entities, some of which may
be small entities: the owners and
operators of vessels intending to fish,
transit, or anchor in the waters affected
by these special local regulations. These
special local regulations will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: small vessel
traffic will be able to pass safely around
the area and vessels engaged in event
activities, sightseeing and commercial
fishing have ample space outside of the
area governed by the special local
regulations to engage in these activities.
Small entities and the maritime public
will be advised of implementation of
these special local regulations via public
notice to mariners or notice of
implementation published in the
Federal Register.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
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compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that this rule does not
have implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This rule is not a “significant energy
action”’ under Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-43701f), and
have concluded that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
updating the list of marine events that
occur annually within the Eleventh
Coast Guard District. These updates
include adding specific marine events to

the list of marine events held annually
in the Eleventh Coast Guard District as
well as removing marine events that no
longer occur. In addition to updating the
list of marine events held annually in
the Eleventh Coast Guard District, the
Coast Guard is amending the special
local regulations in 33 CFR 100, sections
1101, 1102 and 1104 by standardizing
the language and format of listed events.
When these special local regulations are
activated, and thus subject to
enforcement, this rule will restrict
vessels from transiting inside the
regulated area. This rule is categorically
excluded from further review under
paragraph 34(h) of Figure 2—1 of the
Commandant Instruction. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and Recordkeeping
Requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 100 as follows:

PART 100—MARINE EVENTS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Revise § 100.1101 to read as
follows:

§100.1101 Southern California Annual
Marine Events for the San Diego Captain of
the Port Zone.

(a) General. Special local regulations
are established for the events listed in
Table 1 of this section. Notice of
implementation of these special local
regulations will be made by publication
in the Federal Register 30 days prior to
the event for those events without
specific dates. In all cases, further
information on exact dates, times, and
other details concerning the number and
type of participants and an exact
geographical description of the areas are
published by the Eleventh Coast Guard
District in the Local Notice to Mariners
at least 20 days prior to each event. To
be placed on the mailing list for Local
Notice to Mariners contact: Commander
(dpw), Eleventh Coast Guard District,
Coast Guard Island, Building 50-2,
Alameda, CA 94501-5100. Note:
Sponsors of events listed in Table 1 of
this section must submit an application
each year in accordance with 33 CFR
100.15 to the cognizant Coast Guard
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Sector Commander no less than 60 days
before the start of the proposed event.
Sponsors are informed that ample lead
time is required to inform all Federal,
state, local agencies, and/or other
interested parties and to provide the
sponsor the best support to ensure the
safety of life and property.

(b) Special local regulations. All
persons and vessels not registered with
the sponsor as participants or as official
patrol vessels are considered spectators.
The “official patrol”” consists of any
Coast Guard or other vessel assigned or
approved by the cognizant Coast Guard
Sector Commander to patrol each event.

(1) No spectator shall anchor, block,
loiter, nor impede the through transit of

participants or official patrol vessels in

the regulated areas during all applicable
effective dates and times unless cleared
to do so by or through an official patrol

vessel.

(2) When hailed and/or signaled by an
official patrol vessel, any spectator
located within a regulated area during
all applicable effective dates and times
shall come to an immediate stop.

(3) The Patrol Commander (PATCOM)
is empowered to control the movement
of all vessels in the regulated area or to
restrict vessels from entering the
regulated area. The Patrol Commander
shall be designated by the cognizant
Coast Guard Sector Commander; will be
a U.S. Coast Guard commissioned

TABLE 1 TO §100.1101

[All coordinates referenced use datum NAD 83]

officer, warrant officer, or petty officer
to act as the Sector Commander’s
official representative; and will be
located aboard the lead official patrol
vessel. As the Sector Commander’s
representative, the PATCOM may
terminate the event any time it is
deemed necessary for the protection of
life and property. PATCOM may be
reached on VHF-FM Channel 13
(156.65MHz) or 16 (156.8MHz) when
required, by the call sign “PATCOM.”

(4) The Patrol Commander may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

(5) The Coast Guard may be assisted
by other Federal, state, or local agencies.

1. San Diego Fall Classic

15T 0T ] 41T ) SRS

Event Description .
Date .......cccceeenn.

LOCAtioON ..
Regulated Area ........cccceeiiieiiiiiiiiee e

Sunday in November.

San Diego Rowing Club.
Competitive rowing race.

Mission Bay, San Diego, CA.
The waters of Mission Bay to include South Pacific Passage, Fiesta
Bay, and the waters around Vacation Isle.

2. California Half Ironman Triathlon

éponsor .............................................................

Event Description .

Date ..o
LOCAtION ...oiiiiiiiicee
Regulated Area ........ccccoeviiieiiiieeniee e

World Triathlon Corporation.

Swimming Portion of Triathlon Race.

Saturday in late March or early April.

Oceanside Harbor, CA.

The waters of Oceanside Harbor, CA, including the entrance channel.

3. San Diego Crew Classic

SPONSOE .ttt

Event Description .
Date .....cccooeeeennenn.
Location ...

Regulated Area .......ccccceeiiiiiiniie e

San Diego Crew Classic.

Competitive rowing race.

First Saturday and Sunday in April.

Mission Bay, San Diego, CA.

The waters of Mission Bay to include South Pacific Passage, Fiesta
Bay, and the waters around Vacation Isle.

4. Dutch Shoe Regatta

SPONSOE ittt

Event Description .
Date .....cccccveennenn.
Location .........

Regulated Area ........ccccevveeiiiie e

Sailboat Race.
Friday in late July.
San Diego Bay, CA.

San Diego Yacht Club.

The waters of San Diego Bay, CA, from Shelter Island to Glorietta Bay.

5. San Diego Parade of Lights

SPONSOE ittt

Event Description .
Date .......cccevenn.

LOCAtION ..oiiiiiiiiee e
Regulated Area ........cccoeviiieiiiiieeiiee e

Boat Parade.

San Diego Bay, CA.

Island.

San Diego Bay Parade of Lights.
Two Sunday nights in December.
A pre-determined course in the northern portion of the San Diego Main

Ship Channel from Shelter Island Basin, past the Embarcadero,
crossing the federal navigable channel and ending off of Coronado

6. Mission Bay Parade of Lights

15T T] 41T ) SRS

Event Description

Date e
LOCAtION .ooieeiieeeee s

Boat Parade.
December.

Mission Bay Yacht Club.

Mission Bay, San Diego, CA.
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TABLE 1 TO §100.1101—Continued
[All coordinates referenced use datum NAD 83]

Regulated Area .......cooouiii it ‘ Mission Bay, the Main Entrance Channel, Sail Bay, and Fiesta Bay.

7. ITU World Triathlon

] o010 < To ) SR PP P PR PPP PRSPPI Lagardere Unlimited Upsolut USAT LLC.
Event Description . ... | Swimming Portion of Triathlon Race.
Date .....ccccoveennenn. ... | Late April or early May.
Location ......... ... | Mission Bay, San Diego, CA.
ReguIAted Ara ..........oiiiiiiiieiie e s Bonita Cove San Diego, CA and Ventura Cove, Mission Bay, San
Diego, CA.
8. Fearless Triathlon
Sponsor ......cceeues Fearless Races, LLC.
Event Description . ... | Swimming Portion of Triathlon Race.
Date .......cccceienn. ... | Weekend in March.
Location ......... ... | Mission Bay, San Diego, CA.
RegUIAtEd Ara ......cc.eiiiieiieeeie et South Shores Boat Ramp, Mission Bay.
9. Bay to Bay Rowing and Paddling Regatta
SPONSOL ittt ettt sttt Peninsula Family YMCA.
Event Description .... ... | Kayak, surfboard, and stand up paddle board paddling race.
Date .......cccovineee ... | Saturday in July.
Location ......... ... | San Diego, CA.
ReguIAted Ara .......c.ciiiiiiieeiie s The waters of Mission Bay, CA, to San Diego Bay, CA.
10. San Diego Sharkfest Swim
ST 00T =T PSPPSR PSP URO Enviro-Sports Productions Inc.

Event Description .

Swim race.

Date ......cccccorviienen. Saturday in September or October.
Location ......... ... | San Diego Bay, CA.
Regulated Area ... The waters of San Diego Bay, CA, from Seaport Village to Coronado
Ferry Landing.
11. San Diego TriRock Triathalon
ST oToT 0 =T PP U ST URRPRUROT Competitor Group Inc.
Event Description . ... | Swim race.
DaLE e Saturday in September.
LOCALION oot e e e a e e e e enanes San Diego Bay, CA.
Regulated Area ... The waters of San Diego Bay, CA, off the East Basin of Embarcadero
Park.
12. San Diego Bayfair
SPONSOL .ttt ettt st Thunderboats Unlimited Inc.
Event Description . ... | Professional High-speed powerboat race, closed course.
DALE i Second or third weekend in September (Friday thru Sunday).
[ e Yo=Y i o] o T SO SPSPRRRRRRRINE Mission Bay, San Diego, CA.
Regulated Area ... The waters of Mission Bay to include Fiesta Bay, the east side of Va-
cation Isle, and Crown Point shores.
13. Oceanside Harbor Days Tiki Swim
SPONSOL .ttt ettt ettt et City of Oceanside.
Event Description . ... | Swim race.
DaLE e Saturday in late September or early October.
(oY= i o] o PO U RPN Oceanside Harbor, CA.
Regulated Area ..........oociiiiiiiiiieee s The waters of Oceanside Harbor, CA, including the entrance channel.
14. U.S. Open Ski Racing Nationals
5] o010 = To ) SR TP P PR PPP PSPPI National Water-ski Race Association.
Event Description . ... | Professional High-speed water ski powerboat race, closed course.
Date .....cccocvrvieennn. ... | One weekend in October.
Location ......... ... | Mission Bay, San Diego, CA.
Regulated Area ... The waters of Mission Bay to include Fiesta Bay, the east side of Va-

cation lIsle.

15. San Diego Maritime Museum Tall Ship Festival of Sail

.................................................................................................... San Diego Maritime Museum.
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Event Description
Date
Location
Regulated Area

Tall ship festival.

San Diego Bay, CA.

Annually over a weekend in September (3 day event).

The waters of San Diego Bay Harbor.

16. Hanohano Ocean Challenge

Sponsor
Event Description
Date
Location
Regulated Area

Saturday in January.

Cove.

Hanohano Outrigger Canoe Club.
Outrigger canoes and kayak race.

Mission Bay, San Diego, CA.
Mission Bay, the Main Entrance Channel, Bonita Cove, South Shores

17. Crystal Pier Outrigger Race

Sponsor
Event Description ...
Date
Location

Regulated Area .........ccccoviiiiiiciiiicee

Outrigger canoe race.
Saturday in May.

Hanohano Outrigger Canoe Club.

Mission Bay, San Diego, CA.
Mission Bay, the Main Entrance Channel, Sail Bay, Fiesta Bay, South
Shore Channel, and waters adjacent to Crown Point Beach Park.

18. San Diego Ho‘olaule‘a and Keiki Heihei Wa‘a Stand Up For the Kids Race

Sponsor
Event Description ...
Date
Location

Regulated Area .......ccocoeeiiiiiiiiieeeee e

Weekend in May.

Na Koa Kai Canoe Club.
Outrigger Canoe and Stand Up Paddle Board race.

Mission Bay, San Diego, CA.
Mission Bay, De Anza Cove, and North Pacific Passage.

m 3. Revise § 100.1102 to read as
follows:

§100.1102 Annual Marine Events on the
Colorado River, between Davis Dam
(Bullhead City, Arizona) and Headgate Dam
(Parker, Arizona).

(a) General. Special local regulations
are established for the events listed in
Table 1 of this section. Notice of
implementation of these special local
regulations will be made by publication
in the Federal Register 30 days prior to
the event for those events without
specific dates or by Notice to Mariners
20 Days prior to the event for those
events listing a period for which a firm
date is identifiable. In all cases, further
information on exact dates, times, and
other details concerning the number and
type of participants and an exact
geographical description of the areas are
published by the Eleventh Coast Guard
District in the Local Notice to Mariners
at least 20 days prior to each event. To
be placed on the mailing list for Local
Notice to Mariners contact: Commander
(dpw), Eleventh Coast Guard District,
Coast Guard Island, Building 50-2,
Alameda, CA 94501-5100. Note:
Sponsors of events listed in Table 1 of
this section must submit an application
each year in accordance with 33 CFR

100.15 to the cognizant Coast Guard
Sector Commander no less than 60 days
before the start of the proposed event.
Sponsors are informed that ample lead
time is required to inform all Federal,
state, local agencies, and/or other
interested parties and to provide the
sponsor the best support to ensure the
safety of life and property. A Coast
Guard-National Park Service agreement
exists for both the Glen Canyon and
Lake Mead National Recreational Areas;
applicants shall contact the cognizant
authority for approval of events in these
areas.

(b) Special local regulations. All
persons and vessels not registered with
the sponsor as participants or as official
patrol vessels are considered spectators.
The “official patrol” consists of any
Coast Guard, other Federal, state or local
law enforcement, and any public or
sponsor-provided vessels assigned or
approved by the cognizant Coast Guard
Sector Commander to patrol each event.

(1) No spectator shall anchor, block,
loiter, nor impede the through transit of
participants or official patrol vessels in
the regulated areas during all applicable
effective dates and times unless cleared
to do so by or through an official patrol
vessel.

(2) When hailed and/or signaled by an
official patrol vessel, any spectator
located within a regulated area during
all applicable effective dates and times
shall come to an immediate stop.

(3) The Patrol Commander (PATCOM)
is empowered to control the movement
of all vessels in the regulated area or to
restrict vessels from entering the
regulated area. The Patrol Commander
shall be designated by the cognizant
Coast Guard Sector Commander; will be
a U.S. Coast Guard commissioned
officer, warrant officer, or petty officer
to act as the Sector Commander’s
official representative; and will be
located aboard the lead official patrol
vessel. As the Sector Commander’s
representative, the PATCOM may
terminate the event any time it is
deemed necessary for the protection of
life and property. PATCOM may be
reached on VHF-FM Channel 13
(156.65MHz) or 16 (156.8MHz) when
required, by the call sign “PATCOM.”

(4) The Patrol Commander may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

(5) The Coast Guard may be assisted
by other Federal, state, or local agencies.
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TABLE 1 TO

§100.1102

[All coordinates referenced use datum NAD 83.]

1. Lake Havasu Winter Water-Ski Race

Sponsor
Event Description .
Date
Location
Regulated Area

National Water-ski Racing Association.

Water-ski races.

Saturday and Sunday in late February or early March.

Lake Havasu, AZ.

That portion of the lower Colorado River on the Arizona side between
Thompson Bay and Copper Canyon.

2. Havasu Landing Regatta

SPONSOL .ttt ettt sttt Southern Outboard Association.
Event DeSCrIPHON ......ooiuiiiiiiiiiieee s Boat Races on closed course.
Date ....ccccocevrieenen. Saturday and Sunday in February.
Location ......... Havasu Lake, CA.
Regulated Area ..o That portion of the lower Colorado River on the California side at
Havasu Landing Resort and Casino.
3. Parker International Water-Ski Race
ST oTo] =T PP PROPR PR International Water-ski Race Association.

Event Description .
Date

Water-ski Show.
Second Saturday and Sunday in March.

[Ie Yo=Y i o] o H OO PP UPURTRRRRRINt Parker, AZ.

Regulated Area ... The entire water area of the Colorado River beginning at BlueWater
Marina in Parker, AZ, and extending approximately 10 miles to La
Paz County Park.

4. Desert Storm

ST oToT =T PP PR URRPRUROP Lake Racer LLC.

Event DeSsCription .......ccoiiiiiiiiiiee s Boat Poker Run and Exhibition Runs.

Date ....ccccoecveennnnn. April weekend (3 day event).

Location ......... Lake Havasu, AZ.

Regulated Area ... The waters of the lower Colorado River encompassed from the eastern
line off of Algoma Pier Head Lighthouse to the Split Rock Lighthouse
as the western line, with the following boundaries:

Eastern Boundary Line: 34°26’51” N, 114°20'41” W to 34°27'17” N,
114°20°'51” W.
Western Boundary Line: 34°27°18” N, 114°22’34” W to 34°26’55” N,
114°22'59” W.
5. Lake Havasu Grand Prix

SPONSOL ittt ettt st ettt s Pacific Offshore Powerboat Racing Association (POPRA).

Event Description ..o Boat Races on closed course.

DALE et a e re e April weekend (2 day event).

Location ......... Lake Havasu, AZ.

Regulated Area ..........oociiiiiiiiiiee s The waters of the lower Colorado River encompassed by the following
boundaries:

Boundary one from 34°27°44” N, 114°20'53” W to 34°27’51” N,
114°2043” W.
Boundary two from 34°26’50” N, 114°2041” W to 34°27’14” N,
114°20'55” W.
Boundary three from 34°26’10” N, 114°18’40” W to 34°25'50” N,
114°1852” W.
6. BlueWater Resort and Casino Spring Classic

SPONSOL .ttt ettt st Southern California Speedboat Club.

Event Description . Professional High-speed powerboat race, closed course.

Date ......... Saturday and Sunday in April.

Location ......... Parker, AZ.

Regulated Area ..........oociiiiiiiiiiee s The Lake Moovalya area of the Colorado River in Parker, AZ.

7. BlueWater Resort and Casino Southwest Showdown

Sponsor
Event Description
Date

Arizona Drag Boat Association.
Professional High-speed powerboat drag race, on a measured course.
Saturday and Sunday in March.

Location

Parker, AZ.
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Regulated Area ..........oociiiiiiiii s Adjacent to the BlueWater River Casino, Arizona side of the Colorado
River in Parker, AZ.
8. BlueWater Resort and Casino West Coast Nationals
ST oToT =T PP TSU ST URRPUROP RPM Racing Enterprises.
Event Description . Professional High-speed powerboat race, closed course.
Date ....cccocevrieennen. Saturday and Sunday in April.
Location ......... Parker, AZ.
Regulated Area ..o The Lake Moovalya area of the Colorado River and the portion of the
Colorado River adjacent to the BlueWater River Casino, in Parker,
AZ.
9. Great Western Tube Float
SPONSOL ittt ettt st ettt s City of Parker, AZ.
Event Description . River float.
Date .....cccoovrvieenenn. One Saturday in June.
Location ......... Parker, AZ.
Regulated Ara ..........ooiiiiiieiee e The navigable waters of the Colorado River from La Paz County Park
to the BlueWater Resort and Casino, immediately before the
Headgate Dam.
10. IUSBA World Finals
ST oo T PSPPSR TSP PPRPRUPOP International Jet Sports Boating Association (IJSBA).
Event Description ... Personal Watercraft Race.
Date ....cccocevvieenen. Second Saturday through third Sunday of October (10 Days).
Location ......... Lake Havasu City, AZ.
Regulated Area ... The navigable waters of Lake Havasu, AZ in the area known as Crazy
Horse Campgrounds.
11. Parker Enduro
ST oo =T USSP URRPUROP Parker Area Chamber of Commerce.
Event DeSCription .......oceiiiiiiiiiieie s Hydroplane, flatbottom, tunnel, and v-bottom powerboat race.
DALE it Late October.
Location ......... Parker, AZ.
Regulated Area ... s Between river miles 179 and 185 (between the Roadrunner Resort and
Headgate Dam).
12. BlueWater Resort and Casino Thanksgiving Regatta
] o010 <o ) SR PP P PSP PP OT RPN Southern California Speedboat Club.
Event DeSCrIPHON ......ooiuiiiiiiiii s Boat Races.
DAt e Thursday, Friday, Saturday, and Sunday during Thanksgiving week.
Location ......... Parker, AZ.
Regulated Area ... e The Lake Moovalya area of the Colorado River and the portion of the
Colorado River adjacent to the BlueWater River Casino, in Parker,
AZ.
13. Lake Havasu City Boat Parade of Lights
ST oo T P PSPPSR PPRPUROP London Bridge Yacht Club.
Event Description ..o Boat parade during which vessels pass by a pre-designated vessel and
then transit through the London Bridge Channel.
DALE e e First Saturday and Sunday in December.
LOCAHON .o Lake Havasu, AZ.
Regulated Area ........ooouiii it A pre-determined course that travels through the waters of North Lake
Havasu, London Bridge Channel and Thompson Bay.
14. Mark Hahn Memorial 300 PWC Endurance Race
£ o o]0 <o) SRRSO P PRSP DSM Events.
Event Description . 300 Nautical Mile PWC Race Loop Track.
Date .....ccccoeeenneen. Late February.
Location ......... Lake Havasu City, AZ.
Regulated Area ..o A 10 mile course on Northern Lake Havasu from London Bridge to
North Lake Havasu Landing.
15. Lake Havasu Triathlon
50 o]0 =T o) SRS P PR US Tucson Racing.

Event Description

Swim race.
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[All coordinates referenced use datum NAD 83.]

Date
Location

Regulated Area ........cccoeviiiiiiiiii e

March.
Lake Havasu, AZ.

Camp Ground.

Waters North of London Bridge to waters just north of Crazy Horse

16. Bullhead City River Regatta

Sponsor
Event Description
Date
Location

Regulated Area ........cccceviiieiiiiieciee e

Bullhead City.
River float.

Bullhead City, AZ.

Rotary Park.

One Saturday in August.

The navigable waters of the Colorado River from Camp Davis to the

17. BlueWater Triathlon

Sponsor
Event Description
Date
Location

Regulated Area ..o

Parker, AZ.

BlueWater

The waters of the Colorado River
Resort & Casino Amphitheater and just North of
Headgate Rock Dam in Parker, AZ.

Blue Water Resort & Casino
Swimming Portion of Triathlon Race.
One Saturday in October.

between river between the

18. BlueWater Resort and Casino 300 Enduro

Sponsor
Event Description .
Date
Location ...

Regulated Area ........cccccevvcieiiiiieenee e

Boat Race.
Late October.
Parker, AZ.

Headgate Dam).

RPM Racing Enterprises.

Between river miles 179 and 185 (between the Roadrunner Resort and

19. Another Dam Race

Sponsor
Event Description .
Date
Location

Regulated Area .........ccccooiiiiiiiiiiiiicis

Parker, AZ.

Headgate Dam).

Blue Water Resort and Casino.
Kayak, surbboard, surfski, stand up paddle board race.
A Saturday in November.

Between river miles 179 and 185 (between the Roadrunner Resort and

m 4. Revise § 100.1104 to read as
follows:

§100.1104 Southern California Annual
Marine Events for the Los Angeles Long
Beach Captain of the Port Zone.

(a) General. Special local regulations
are established for the events listed in
Table 1 of this section. Notice of
implementation of these special local
regulations will be made by publication
in the Federal Register 30 days prior to
the event for those events without
specific dates or by Notice to Mariners
20 Days prior to the event for those
events listing a period for which a firm
date is identifiable. In all cases, further
information on exact dates, times, and
other details concerning the number and
type of participants and an exact
geographical description of the areas are
published by the Eleventh Coast Guard
District in the Local Notice to Mariners
at least 20 days prior to each event. To
be placed on the mailing list for Local
Notice to Mariners contact: Commander
(dpw), Eleventh Coast Guard District,

Coast Guard Island, Building 50-2,
Alameda, CA 94501-5100. Note:
Sponsors of events listed in Table 1 of
this section must submit an application
each year in accordance with 33 CFR
100.15 to the cognizant Coast Guard
Sector Commander no less than 60 days
before the start of the proposed event.
Sponsors are informed that ample lead
time is required to inform all Federal,
state, local agencies, and/or other
interested parties and to provide the
sponsor the best support to ensure the
safety of life and property.

(b) Special local regulations. All
persons and vessels not registered with
the sponsor as participants or as official
patrol vessels are considered spectators.
The “official patrol”” consists of any
Coast Guard; other Federal, state, or
local law enforcement; and any public
or sponsor-provided vessels assigned or
approved by the cognizant Coast Guard
Sector Commander to patrol each event.

(1) No spectator shall anchor, block,
loiter, nor impede the through transit of

participants or official patrol vessels in

the regulated areas during all applicable
effective dates and times unless cleared
to do so by or through an official patrol

vessel.

(2) When hailed and/or signaled by an
official patrol vessel, any spectator
located within a regulated area during
all applicable effective dates and times
shall come to an immediate stop.

(3) The Patrol Commander (PATCOM)
is empowered to control the movement
of all vessels in the regulated area or to
restrict vessels from entering the
regulated area. The Patrol Commander
shall be designated by the cognizant
Coast Guard Sector Commander; will be
a U.S. Coast Guard commissioned
officer, warrant officer, or petty officer
to act as the Sector Commander’s
official representative; and will be
located aboard the lead official patrol
vessel. As the Sector Commander’s
representative, the PATCOM may
terminate the event any time it is
deemed necessary for the protection of
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life and property. PATCOM may be
reached on VHF-FM Channel 13
(156.65MHz) or 16 (156.8MHz) when

required, by the call sign “PATCOM.” is safe to do so.

TABLE 1 TO

(4) The Patrol Commander may, upon
request, allow the transit of commercial
vessels through regulated areas when it

(5) The Coast Guard may be assisted
by other Federal, state, or local agencies.

§100.1104

[All coordinates referenced use datum NAD 83.]

1. Newport to Ens

enada Yacht Race

Sponsor
Event Description ....
Date
Location
Regulated Area

Newport Ocean Sailing Association.

Sailing vessel race; open ocean.

Fourth Friday in April.

Newport Beach, CA.

Starting area only. All waters of the Pacific Ocean near Newport
Beach, CA bounded by a line starting 33°35’18” N, 117°53'18” W
thence to 33°34’54” N, 117°53'18” W thence to 33°34'54” N,
117°54’30” W thence to 33°35'18” N, 117°54’30” W thence returning
to the point of origin.

2. Congressional Cup
ST oTo] 0T TP TP PROPR PRI Long Beach Yacht Club.
Event Description . Competitive sailboat race series.
Date ..o, Annually in March.

Location

Long Beach Harbor, CA.

The waters of Long Beach Harbor surrounded by Island White, Island
Freeman, and Island Chaffee. The race area is designated at Con-
gressional Cup Stadium.

3. Tra

nspac

Sponsor
Event Description ....
Date
Location
Regulated Area

Transpac Yacht Club.

Competitive long distance sailboat race from Los Angeles to Honolulu.

Bi-annually in early Summer.

Long Beach Harbor, CA.

All navigable waters from the surface to the sea floor within positions
33°—-41.9390’'N 118°—18.747" W, 34°—41.205" N 118°—18.747" W,
33°—41.205" N 118°-17.553" W, and 33°—-41.939" N 118°—17.553’
W.

4. Dana Point Tall Ship Festival

Sponsor
Event Description .
Date
LOCAHON .o
Regulated Area

Dana Point Marine Institute

Tall ship festival.

Annually in September.

Dana Point Harbor, CA.

The waters of Dana Point Harbor.

iday Boat Parade

Sponsor
Event Description
Date
Location
Regulated Area

City of Morro Bay.

Holiday lighted boat parade.
Annually in early December.
Morro Bay Harbor, CA.

The waters of Morro Bay Harbor.

oliday Boat Parade

Sponsor
Event Description ....
Date
Location
Regulated Area

City of Santa Barbara.

Holiday lighted boat parade.
Annually in early December.

Santa Barbara Harbor, CA.

The waters of Santa Barbara Harbor.

7. Ventura Harbor Holiday Boat Parade

Sponsor
Event Description .
Date
Location
Regulated Area

Ventura Harbor District.

Holiday lighted boat parade.

Two nights annually in mid December.
Ventura Harbor, CA.

The waters of Ventura Harbor.

8. Channel Islands Harbor Holiday Boat Parade

Sponsor

Channel Islands Harbor District.
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[All coordinates referenced use datum NAD 83.]

Event Description ..o Holiday lighted boat parade.

Date .....ccccccenieenen. Annually in December.

Location ......... Channel Islands Harbor, CA.

Regulated Area ... The waters of Channel Islands Harbor.
9. Marina del Rey Holiday Boat Parade

5] o010 <o) SRRSO PSPPSR Los Angeles County Department of Beaches and Harbors.

Event Description .... Holiday lighted boat parade.

Date .....ccccceeenneen. Annually in early December.

Location ......... Marina del Rey, CA.

Regulated Area ..o The waters of Marina del Rey.
10. King Harbor Holiday Boat Parade

] oo] =T PP King Harbor Yacht Club.

Event Description . Holiday lighted boat parade.

Date ....cccccevieiennne Annually in December.

Location ......... King Harbor, CA.

Regulated Area ... The waters of King Harbor.

s Holiday Boat Parade

ST oToT T PP TSP UPRPRUPO Port of Los Angeles.
Event Description . Holiday lighted boat parade.
Date .....ccccccerieenen. Annually in early December.
LOCALION oot e e e e e e e e e Port of Los Angeles, CA.
Regulated Area ... The waters of the Port of Los Angeles.
12. Parade of 1,000 Lights
£ o010 <o) SRS PSPPSR Shoreline Yacht Club.
Event Description . Holiday lighted boat parade.
Date .....ccccoeeenneen. Annually in December.
Location ......... Long Beach Harbor, CA.
Regulated Area .......coooeeii i Queensway Bay, Rainbow Harbor.
13. Naples Island Holiday Boat Parade

] o010 <o ) SR TP PP PRP TR UPPRP Naples Island Improvement Association.
Event DesCription .......ccoiiiiiiiiiici s Holiday lighted boat parade.
DAt e Annually in December.
Location ......... Naples Island, CA.
Regulated Area ... The waters of Alamitos Bay.

14. Huntington Harbor Holiday Boat Parade
ST oToT T TP T PR TTUPRPUPOP Huntington Philharmonic Association.

Event Description .
Date

Holiday lighted boat parade.
Two nights annually in December.

I o Yo (o] o USSP PUPRNE Huntington Harbor, CA.
Regulated Area ... The waters and canals of Huntington Harbor.
15. Newport Beach Holiday Boat Parade

£ o070 =) SRS Newport Beach Chamber of Commerce.
Event Description . Holiday lighted boat parade.
Date .....cccccveenneen. Five nights annually in mid December.
LOCALION oo e e e e e e e e e Newport Beach Harbor, CA.
Regulated Area ...t The waters of Newport Beach Harbor.

16. Dana Point Holiday in the Harbor
ST oTo] =T TP PSP PR Dana Point Harbor.
Event Description . Holiday festival and lighted boat parade.
Date .....cccoeeeennenn. 4 nights annually in December.
Location ......... Dana Point Harbor, CA.
Regulated Area .......coooeeii ot The waters of Dana Point Harbor.

17. Catalina Ski Race

ST oToT T PP T PSP URRPUROT Long Beach Waterski Club.
Event Description .... Competitive high speed waterski race.
Date e Annually in July.




6468 Federal Register/Vol. 79, No. 23/Tuesday, February 4, 2014 /Rules and Regulations
TABLE 1 TO §100.1104—Continued
[All coordinates referenced use datum NAD 83.]
I o Yot i o] o H U SPPRPRRNE Long Beach Harbor, CA, to Santa Catalina Island, CA and back.

Regulated Area ........cccccvviieiinieeinee e

The waters of Long Beach Harbor bordered by Queens Way Bridge,
the Long Beach Breakwater, and the Alamitos Bay West Jetty.

Dated: January 16, 2014.
K.L. Schultz,

Rear Admiral, U.S. Coast Guard, Commander,
Eleventh Coast Guard District.

[FR Doc. 2014-02217 Filed 2—3—14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2012-0365]

RIN 1625-AA00

Safety Zone; Alaska Marine Highway

System Port Valdez Ferry Terminal,
Port Valdez; Valdez, AK

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a permanent safety zone on
the navigable waters of Port Valdez
within a 200-yard radius of the Alaska
Marine Highway System (AMHS) Port
Valdez Ferry Terminal. The purpose of
the safety zone is to restrict all vessels
except AMHS vessels from entering
within 200-yards of the AMHS Port
Valdez Ferry Terminal whenever an
AMHS ferry is underway within 200
yards of the terminal and there is a
declared Commercial Salmon Fishery
Opener. This safety zone is necessary to
provide for the safety of life, property
and the environment during periods of
vessel traffic congestion during a
declared Commercial Salmon Fishery
Opener.

DATES: This rule is effective March 6,
2014.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0365]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.

and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Jason A. Smiley,
Waterways Management Division, U.S.
Coast Guard Marine Safety Unit Valdez,
telephone 907—835-7223, email
jason.a.smiley@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On February 1, 2013, we published a
notice of proposed rulemaking (NPRM)
in the Federal Register (78 FR 7336).
We received no comments on the
proposed rule. No public meeting was
requested and none was held.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
limited access areas: 33 U.S.C. 1231; 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, 160.5; Public Law 107-295, 116
Stat. 2064; Department of Homeland
Security Delegation No. 0170.1.

A representative of the Alaska Marine
Highway System requested that the
Coast Guard establish a safety zone in
the immediate vicinity of the AMHS
Port Valdez Ferry Terminal whenever a
Commercial Salmon Fishery Opener is
declared, because of previous incidents
of near collisions in the vicinity of the
ferry terminal between AMHS ferry
vessels and commercial fishing vessels.
During Commercial Salmon Fishery
Openers, increased vessel traffic in the
vicinity of the AMHS Port Valdez Ferry
Terminal adds additional congestion to
the waterways and is a cause for
navigational safety concerns, especially
when the commercial fleet is active
along the shoreline adjacent to the
AMHS Port Valdez Ferry Terminal.

The Coast Guard began issuing
temporary final rules to establish
temporary safety zones during
Commercial Salmon Fishery Openers in
2010. Because Commercial Salmon

Fishery Openers are not announced
until the night before the opener, these
temporary final rules were issued late in
the evening or at night (becoming
effective the following morning) leaving
very little time to disseminate news of
the safety zone to affected waterway
users.

Given that, the Coast Guard proposed
to establish a permanent safety zone to
restrict non-AMHS vessels from
entering within a 200-yard radius of the
AMHS Port Valdez Ferry Terminal
whenever an AMHS ferry is underway
within a 200-yard radius of the AMHS
Terminal and there is a declared
Commercial Salmon Fishery Opener
that includes the navigable waters
within 200 yards of the terminal.

C. Discussion of Comments, Changes
and the Final Rule

No comments were received. No
changes were made to the regulatory
text as published in the NPRM.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. The Coast Guard enforcement of
this safety zone will be of short
duration. The safety zone will be
enforced for a limited amount of time,
only when there is a declared
Commercial Salmon Fishery Opener
and there is an AMHS ferry underway
within 200 yards of the AMHS Port
Valdez Ferry Terminal. Vessels will be
able to navigate around the safety zone.
Furthermore, vessels may be authorized
to transit through the safety zone with
the permission of the COTP.
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2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rule. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

This rule would affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of the navigable waters of Port
Valdez whenever a Commercial Salmon
Fishery Opener is declared and there is
an AMHS ferry underway within 200
yards of the AMHS Port Valdez Ferry
Terminal.

This safety zone would not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This safety zone
would be activated, and thus subject to
enforcement, only when there is an
announced Commercial Salmon Fishery
Opener and there is an AMHS ferry
underway within 200 yards of the
AMHS Port Valdez Terminal. Vessel
traffic could pass safely around the
safety zone. Before the activation of the
zone, we would issue maritime
advisories widely available to users of
the waterway.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s

responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a permanent safety
zone on the navigable waters of Port
Valdez. This rule is categorically
excluded from further review under
paragraph 34(g) of Figure 2—1 of the
Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
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requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add §165.1712 to read as follows:

§165.1712 Safety Zone; Alaska Marine
Highway System Port Valdez Ferry
Terminal, Port Valdez; Valdez, AK.

(a) Location. The following area is a
safety zone: all navigable waters of Port
Valdez extending 200 yards in all
directions from the edges of the Alaska
Marine Highway System Terminal dock
located in Port Valdez at 61 °07°26” N
and 146 °21'50” W.

(b) Enforcement period. The rule will
be enforced whenever there is an Alaska
Marine Highway System Ferry vessel
transiting within the area described in
paragraph (a) of this section and there
is a Commercial Salmon Fishery Opener
that includes the navigable waters
within the safety zone. Each
enforcement period will be announced
by a broadcast notice to mariners when
the Commercial Salmon Fishery Opener
is announced.

(c) Definitions. The following
definitions apply to this section:

(1) The term “designated
representative’” means any Coast Guard
commissioned, warrant or petty officer
of the U. S. Coast Guard who has been
designated by the Captain of the Port,
Prince William Sound, to act on his or
her behalf.

(2) The term “official patrol vessel”
may consist of any Coast Guard, Coast
Guard Auxiliary, state, or local law
enforcement vessels assigned or
approved by the COTP, Prince William
Sound.

(3) The term ‘AMHS vessel’ means
any vessel owned or operated by the
Alaska Marine Highway System,
including, but not limited to: M/V
AURORA, M/V CHENEGA, M/V
COLUMBIA, M/V FAIRWEATHER, M/V
KENNICOTT, M/V LECONTE, M/V
LITUYA, M/V MALASPINA, M/V
MATANUSKA, M/V TAKU and M/V
TUSTUMENA.

(d) Regulations. (1) The general
regulations contained in 33 CFR 165.23,
as well as the requirements in

paragraphs (d)(2) through (5) of this
section, apply.

(2) No vessels, except for AMHS
ferries and vessels owned or operated by
AMHS will be allowed to transit the
safety zone without the permission of
the COTP Prince William Sound or the
designated representative during
periods of enforcement.

(3) All persons and vessels shall
comply with the instructions of the
COTP or the designated representative.
Upon being hailed by a U.S. Coast
Guard vessel or other official patrol
vessel by siren, radio, flashing light or
other means, the operator of the hailed
vessel shall proceed as directed.

(4) Vessel operators desiring to enter
or operate within the regulated area may
contact the COTP or the designated
representative via VHF channel 16 or
907—-835-7205 (Prince William Sound
Vessel Traffic Service) to request
permission to do so.

(5) The COTP, Prince William Sound
may be aided by other Federal, state,
borough and local law enforcement
officials in the enforcement of this
regulation. In addition, members of the
Coast Guard Auxiliary may be present to
inform vessel operators of this
regulation.

Dated: January 9, 2013.
Benjamin J. Hawkins,

Commander, U.S. Coast Guard, Captain of
the Port, Prince William Sound.

[FR Doc. 2014—02219 Filed 2—3-14; 8:45 am]|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9 and 721
[EPA-HQ-OPPT-2012-0182; FRL-9399-1]
RIN 2070-AB27

Significant New Use Rule on Certain
Chemical Substances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing a significant
new use rule (SNUR) under the Toxic
Substances Control Act (TSCA) for
chemical substances identified
generically as complex strontium
aluminate, rare earth doped, which were
the subject of several premanufacture
notices (PMNs). This action requires
persons who intend to manufacture
(including import) or process any of the
chemical substances for an activity that
is designated as a significant new use by
this final rule to notify EPA at least 90
days before commencing that activity.

The required notification would provide
EPA with the opportunity to evaluate
the intended use and, if necessary, to
prohibit or limit the activity before it
occurs.

DATES: This final rule is effective April
7,2014.

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPPT-2012-0182, is
available at http://www.regulations.gov
or at the Office of Pollution Prevention
and Toxics Docket (OPPT Docket),
Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the OPPT Docket is (202)
566—0280. Please review the visitor
instructions and additional information
about the docket available at http://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Kenneth
Moss, Chemical Control Division
(7405M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460-0001; telephone
number: (202) 564-9232; email address:
moss.kenneth@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; email address: TSCA-Hotline@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Does this action apply to me?

You may be potentially affected by
this action if you manufacture, process,
or use the chemical substances
contained in this final rule. The
following list of North American
Industrial Classification System
(NAICS) codes is not intended to be
exhaustive, but rather provides a guide
to help readers determine whether this
document applies to them. Potentially
affected entities may include:

e Manufacturers or processors of one
or more subject chemical substances
(NAICS codes 325 and 324110), e.g.,
chemical manufacturing and petroleum
refineries.

This action may also affect certain
entities through pre-existing import
certification and export notification
rules under TSCA. Chemical importers
are subject to the TSCA section 13 (15
U.S.C. 2612) import certification
requirements promulgated at 19 CFR
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12.118 through 12.127 and 19 CFR
127.28. Chemical importers must certify
that the shipment of the chemical
substance complies with all applicable
rules and orders under TSCA. Importers
of chemicals subject to these SNURs
must certify their compliance with the
SNUR requirements. The EPA policy in
support of import certification appears
at 40 CFR part 707, subpart B. In
addition, any persons who export or
intend to export a chemical substance
that is the subject of this final rule are
subject to the export notification
provisions of TSCA section 12(b) (15
U.S.C. 2611(b)) (see § 721.20), and must
comply with the export notification
requirements in 40 CFR part 707,
subpart D.

II. Background

A. What action is the agency taking?

EPA is finalizing a SNUR under TSCA
section 5(a)(2) for five chemical
substances which were the subject of
PMNs. The five chemical substances are
all identified generically as complex
strontium aluminate, rare earth doped,
which were the subject of PMNs P-12—
22, P-12-23, P-12-24, P-12-25, and P—
12-26. This SNUR requires persons who
intend to manufacture or process any of
these chemical substances for an
activity that is designated as a
significant new use to notify EPA at
least 90 days before commencing that
activity.

In the Federal Register issue of April
25, 2012 (77 FR 24613) (FRL-9345-4),
EPA issued a direct final SNUR on these
five chemical substances in accordance
with the procedures at § 721.160(c)(3)(i).
EPA received notice of intent to submit
adverse comments on this SNUR.
Therefore, as required by
§721.160(c)(3)(ii), in the Federal
Register issue of June 22, 2012 (77 FR
37609) (FRL-9353-2), EPA withdrew
the direct final SNUR in a separate
document, and subsequently proposed a
SNUR on the five chemical substances
using notice and comment procedures
in the Federal Register issue of June 22,
2012 (77 FR 37634) (FRL—9353-3). More
information on the specific chemical
substances subject to this final rule can
be found in the Federal Register
documents announcing the direct final
SNUR or the proposed SNUR. The
docket for the direct final SNUR on
these chemical substances was
established as docket ID number EPA-
HQ-OPPT-2012-0182. That docket
includes information considered by the
Agency in developing the direct final
rule and this final rule, including
comments on those rules. EPA received
several comments on the proposed rule.

A full discussion of EPA’s response to
these comments is included in Unit V.
Based on these comments, this final
rule:

1. Corrects the chemical identity of
the PMN substances.

2. Simplifies the description of the
significant new use.

B. What is the agency’s authority for
taking this action?

Section 5(a)(2) of TSCA (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“significant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including the four bulleted TSCA
section 5(a)(2) factors listed in Unit III.
Once EPA determines that a use of a
chemical substance is a significant new
use, TSCA section 5(a)(1)(B) requires
persons to submit a significant new use
notice (SNUN) to EPA at least 90 days
before they manufacture or process the
chemical substance for that use. Persons
who must report are described in
§721.5.

C. Applicability of General Provisions

General provisions for SNURs appear
in 40 CFR part 721, subpart A. These
provisions describe persons subject to
the rule, recordkeeping requirements,
exemptions to reporting requirements,
and applicability of the rule to uses
occurring before the effective date of the
rule. Provisions relating to user fees
appear at 40 CFR part 700. According to
§721.1(c), persons subject to these
SNURs must comply with the same
SNUN requirements and EPA regulatory
procedures as submitters of PMNs under
TSCA section 5(a)(1)(A). In particular,
these requirements include the
information submission requirements of
TSCA section 5(b) and 5(d)(1), the
exemptions authorized by TSCA section
5(h)(1), (h)(2), (h)(3), and (h)(5), and the
regulations at 40 CFR part 720. Once
EPA receives a SNUN, EPA may take
regulatory action under TSCA section
5(e), 5(f), 6, or 7 to control the activities
for which it has received the SNUN. If
EPA does not take action, EPA is
required under TSCA section 5(g) to
explain in the Federal Register its
reasons for not taking action.

III. Rationale and Objectives of the Rule
A. Rationale

During review of the PMNs submitted
for these five chemical substances, EPA
determined that one or more of the
criteria of concern established at
§721.170 were met, as discussed in Unit
II. and IV.

B. Objectives

EPA is issuing these SNURs for
specific chemical substances which
have undergone premanufacture review
because the Agency wants to achieve
the following objectives with regard to
the significant new uses designated in
this final rule:

e EPA will receive notice of any
person’s intent to manufacture or
process a listed chemical substance for
the described significant new use before
that activity begins.

e EPA will have an opportunity to
review and evaluate data submitted in a
SNUN before the notice submitter
begins manufacturing or processing a
listed chemical substance for the
described significant new use.

e EPA will be able to regulate
prospective manufacturers or processors
of a listed chemical substance before the
described significant new use of that
chemical substance occurs, provided
that regulation is warranted pursuant to
TSCA sections 5(e), 5(f), 6, or 7.

¢ EPA can ensure that all
manufacturers and processors of the
same chemical substance that is subject
to a TSCA section 5(e) consent order are
subject to similar requirements.

Issuance of a SNUR for a chemical
substance does not signify that the
chemical substance is listed on the
TSCA Chemical Substance Inventory
(TSCA Inventory). Guidance on how to
determine if a chemical substance is on
the TSCA Inventory is available on the
Internet at http://www.epa.gov/opptintr/
existingchemicals/pubs/tscainventory/
index.html.

IV. Significant New Use Determination

Section 5(a)(2) of TSCA states that
EPA’s determination that a use of a
chemical substance is a significant new
use must be made after consideration of
all relevant factors, including:

¢ The projected volume of
manufacturing and processing of a
chemical substance.

e The extent to which a use changes
the type or form of exposure of human
beings or the environment to a chemical
substance.

e The extent to which a use increases
the magnitude and duration of exposure
of human beings or the environment to
a chemical substance.

e The reasonably anticipated manner
and methods of manufacturing,
processing, distribution in commerce,
and disposal of a chemical substance.

In addition to these factors
enumerated in TSCA section 5(a)(2), the
statute requires EPA to consider any
other relevant factors.

To determine what would constitute a
significant new use for the five chemical
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substances that are the subject of this
SNUR, EPA considered relevant
information about the toxicity of the
chemical substances, likely human
exposures and environmental releases
associated with possible uses, and the
four bulleted TSCA section 5(a)(2)
factors listed in this unit.

V. Response to Comments on Proposed
SNUR

A summary and discussion of the
comments received on the proposed
rule and the Agency’s response follow.

Comment 1: The commenter noted
that EPA incorrectly identified the
chemical substances as “‘complex
strontium aluminum, rare earth doped
(generic)” in the proposed rule.

EPA Response: EPA acknowledges the
error and has corrected the generic
name to read: “complex strontium
aluminate, rare earth doped (generic)”.

Comment 2: The commenter stated
the proposed significant new uses are
ongoing with respect to chemical
substances very similar to the PMN
substances. Activated phosphors,
including strontium aluminates similar
to the PMN substances, have been
manufactured, processed, and used in
the United States for many years.

EPA Response: Regardless of whether
chemical substances similar to the PMN
substances are currently being used for
purposes similar to the significant new
use proposed, such use is irrelevant to
determining ongoing use of the PMN
substances for this rulemaking.

Comment 3: The health and safety
data on the PMN substances do not
justify a SNUR.

EPA Response: EPA believes that
these chemicals will act in the
respiratory tract similarly to other
poorly soluble respirable particles
causing adverse lung effects. The
submitter provided no health and safety
data information on the PMN substance
or analogous chemical substances. The
commenter submitted no data refuting
EPA’s concerns regarding poorly soluble
respirable particles, as more than 5% of
the PMN substances particles are less
than 10 microns. The SNUR is therefore
appropriate.

Comment 4: The commenter stated
that EPA did not properly consider the
four factors in TSCA section 5(a)(2) to
determine that use of a chemical
substance is a significant new use, and
reasonable consideration of them shows
that a SNUR is not justified for use of
the PMN substances. The commenter
also contended that because chemical
substances similar to the PMN
substances are widely manufactured
(including imported) and processed in
the United States, and because worker

safety and environmental laws already
apply to the PMN substances, approval
of the PMN substances without
imposing a SNUR will not increase the
magnitude or duration of exposure of
human beings or the environment to the
PMN substances because the scale of
current use is significantly larger than
any potential increase of use without
the SNUR. The commenter also stated
that strontium aluminates and titanium
dioxide are regulated by the
Occupational Safety and Health
Administration (OSHA) as an inert or
nuisance dust with a permissible
exposure limit (PEL) of 5 milligrams/
cubic meter (mg/m3) and that the level
of exposure required for effects would
not be a “reasonably anticipated
condition of exposure.”

EPA Response: Among the factors that
must be considered under TSCA section
5(a)(2) is ““(C) the extent to which a use
increases the magnitude and duration of
exposure of human beings or the
environment to a chemical substance.”
This factor pertains to the potential
changes in exposure to a specific
chemical substance, not to other,
possibly related, chemical substances
which may have other exposure
patterns. EPA identified concerns for
potential lung overload to workers from
inhalation exposure to the PMN
substance based on analogous
respirable, poorly soluble particulate
chemical substances and predicts
potential toxicity to workers from
inhalation when more than 5% of the
PMN substances particles are less than
10 microns. The fact that similar
chemical substances are widely
manufactured and processed in the
United States and that worker safety and
environmental laws apply to the PMN
substance does not affect the potential
for change in magnitude and duration of
exposure to the PMN substances that are
the subject of the SNUR. The
commenter submitted no information to
alleviate EPA’s concern, based on
analogy to exposure patterns of other
respirable, poorly soluble particulates,
that the significant new uses
(manufacture, process or use of the
chemical substances where more than
5% of the particles are less than 10
microns) could increase the magnitude
and duration of exposure of human
beings to respirable particles of the PMN
substances when greater than 5% of the
PMN substances particles are less than
10 microns. The OSHA PEL for
nuisance dust is 5 milligrams/cubic
meter (mg/m?3) respirable fraction
(OSHA, 29 CFR 1910.1000, Table Z—3).
The change in particle size at the
reasonably anticipated levels of

inhalation exposure to the PMN
substances, which is the PEL of 5 mg/
m3, could result in potential lung
effects.

Comment 5: The commenter stated
that activated phosphors, including
strontium aluminates, have been subject
to reporting under TSCA section 8(e) for
many years, and is aware of no TSCA
section 8(e) reports, and EPA references
no such reports in the regulations.gov
for this docket. The docket does not
support that use of the strontium
aluminate other than as described in the
PMNs may cause serious health effects.

EPA Response: EPA acknowledges
that it has not received TSCA section
8(e) information for these chemical
substances. However, the fact that data
has not been received does not
demonstrate that hazards for activated
phosphors containing respirable
particles do not exist, just that none
have been reported under TSCA section
8(e). Based on analogous respirable and
poorly soluble chemical substances, any
use of the chemical substances other
than as described in the PMNs may
cause serious health effects to workers
from inhalation when more than 5% of
the PMN substances particles are less
than 10 microns.

Comment 6: The commenter stated
that EPA identified concerns regarding
potential lung overload to workers from
inhalation exposure to the PMN
substance based on data for titanium
oxide, and that apparently based on
these concerns, EPA found that changes
in exposure or release levels for “any
use of the substances other than as
described in the PMNs may cause
serious health effects.” The commenter
stated that the PMN substances are not
closely analogous to titanium oxide,
however, and the docket contains no
support for the conclusion that their use
other than as described in the PMNs
would involve changes in exposure or
release levels that are significant in
relation to the health or environmental
concerns in accordance with
§721.170(c)(2)(ii). The commenter also
stated that the data on titanium oxide
does not justify a SNUR for the PMN
substances. Even if titanium oxide were
closely analogous to the PMN
substances, the toxicological data on
titanium oxide are inconclusive.

EPA Response: The Agency’s concern
for the PMN substances is based on how
these chemical substances will
physically act in the respiratory tract,
not on chemical composition or how
they chemically interact with the
respiratory tract. This concern is for the
ability of the chemicals to enter the
deep lung via inhalation of small
particles. The PMN substances are
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considered analogous in their physical
properties to respirable, poorly soluble
particulates (RPSP). See “TSCA New
Chemicals Program Chemical
Categories,” at http://
www.epa.gov/oppt/newchems/pubs/
npcchemicalcategories.pdf, for a
discussion of these concerns. The RPSP
category identifies that there is potential
for lung effects if workers are exposed
by inhalation to particles less than or
equal to 10 microns in diameter, based
on five different types, or subcategories,
of poorly soluble particulates.
Accordingly, the significant new use in
this SNUR is based on an increased
exposure to particles less than 10
microns which may cause lung effects.
Each subcategory in the RPSP category
lists a New Chemicals Exposure Limit
based on available information for
specific compounds. As is described in
the RPSP category, EPA will also
consider the specific toxicity of the
metal compound that is a respirable
poorly soluble particulate. However, no
such data was provided for the PMN
substances. As there is no toxicity data
available on the PMN substances
indicating potential for chemical
toxicity, EPA is considering only its
attributes as a respirable, poorly soluble
particulate chemical substance. As a
result, EPA believes the metal oxide
titanium dioxide subcategory is the
appropriate subcategory based on
physical-chemical considerations.
Adverse lung effects are associated with
the inhalation of crystalline metal
compound particulates. Crystalline
particles more readily embed in lung
alveolar sacs than amorphous particles,
and are difficult to clear with mucous
flow or coughing, leading to irritation
and clogging of the sacs and hampering
of carbon dioxide-oxygen exchange in
the lungs. EPA considers the metal
compound titanium dioxide to be a
surrogate for most non-silica, crystalline
poorly soluble respirable metal
compound particulates, such as the
PMN substances, that contain this type
of crystalline structure. This physical
analogy with the metallic poorly soluble
respirable PMN substances is the
primary driver in this case. There are
several studies, cited in the EPA’s RPSP
category, that document lung effects
from titanium dioxide exposure, and the
RPSP category also states that available
data are inconclusive for carcinogenicity
effects from exposure to titanium
dioxide. The National Institute for
Occupational Safety and Health
(NIOSH) Current Intelligence Bulletin
63: Occupational Exposure to Titanium
Dioxide (http://www.cdc.gov/niosh/
docs/2011-160/pdfs/2011-160.pdf) also

cites data demonstrating lung effects
from exposure to titanium dioxide.

Comment 7: The definition of the
significant new use is ambiguous and,
as drafted, could be interpreted to
impose the proposed SNUR on uses
described in the PMN, referenced in
§721.10423(a)(2). The commenter
would like EPA to change the language
of the proposed rule to make clear that
the particle size limitation does not
apply to the uses of the strontium
aluminates described in the PMN.

EPA Response: Although
§721.10423(a)(2) of the proposed rule is
correct as written, EPA agrees that the
wording in the regulatory text for
§721.80(j) can be confusing. Therefore,
EPA has simplified the wording in the
regulatory text to now read “A
significant new use of the substance is
a use other than manufacture,
processing, or use where no more than
5 percent of particles are less than 10
microns.” The SNUR would permit any
use of the PMN substances as long as
the particle size limits are being met.

VI. Applicability of the Significant New
Use Designation

If uses begun after the proposed rule
was published were considered ongoing
rather than new, any person could
defeat the SNUR by initiating the
significant new use before the final rule
was issued. Therefore, EPA has
designated the date of publication of the
proposed rule as the cutoff date for
determining whether the new use is
ongoing. See the Federal Register notice
of April 24, 1990 (55 FR 17376) (FRL—
3658-5) for a more detailed discussion
of the cutoff date for ongoing uses. Any
person who began commercial
manufacture, import, or processing of
the chemical substances identified
generically as complex strontium
aluminate, rare earth doped, which were
the subject of PMNs P-12-22, P-12-23,
P—12-24, P-12-25, and P-12-26 for any
of the significant new uses, designated
in the proposed SNUR after the date of
publication of the proposed SNUR, must
stop that activity before the effective
date of the final rule. Persons who
ceased those activities will have to first
comply with all applicable SNUR
notification requirements, and wait
until the notice review period,
including any extensions, expires,
before engaging in any activities
designated as significant new uses. If a
person were to meet the conditions of
advance compliance under § 721.45(h),
the person would be considered to have
met the requirements of the final SNUR
for those activities.

VII. Test Data and Other Information

EPA recognizes that TSCA section 5
does not require developing any
particular test data before submission of
a SNUN. The two exceptions are:

1. Development of test data is
required where the chemical substance
subject to the SNUR is also subject to a
test rule under TSCA section 4 (see
TSCA section 5(b)(1)).

2. Development of test data may be
necessary where the chemical substance
has been listed under TSCA section
5(b)(4) (see TSCA section 5(b)(2)).

In the absence of a TSCA section 4
test rule, or a TSCA section 5(b)(4)
listing covering the chemical substance,
persons are required only to submit test
data in their possession or control and
to describe any other data known to or
reasonably ascertainable by them (see 40
CFR 720.50). However, upon review of
PMNs and SNUNSs, EPA has the
authority to require appropriate testing.
Unit IV. of the proposed rule lists the
testing recommended by EPA.
Specifically, EPA has determined that a
90-day inhalation toxicity test (OPPTS
Test Guideline 870.3465) would help
characterize the human health effects of
the PMN substances. Descriptions of
tests are provided for informational
purposes. EPA strongly encourages
persons, before performing any testing,
to consult with the Agency pertaining to
protocol selection and test selection. To
access the OCSPP test guidelines
referenced in this document
electronically, please go to http://
www.epa.gov/ocspp and select “Test
Methods and Guidelines.”

The recommended tests may not be
the only means of addressing the
potential risks of the chemical
substance. However, submitting a SNUN
without any test data may increase the
likelihood that EPA will take action
under TSCA section 5(e), particularly if
satisfactory test results have not been
obtained from a prior PMN or SNUN
submitter. EPA recommends that
potential SNUN submitters contact EPA
early enough so that they will be able
to conduct the appropriate tests.

SNUN submitters should be aware
that EPA will be better able to evaluate
SNUNSs which provide detailed
information on the following:

e Human exposure and
environmental release that may result
from the significant new use of the
chemical substances.

e Potential benefits of the chemical
substances.

¢ Information on risks posed by the
chemical substances compared to risks
posed by potential substitutes.
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VIII. SNUN Submissions

According to § 721.1(c), persons
submitting a SNUN must comply with
the same notification requirements and
EPA regulatory procedures as persons
submitting a PMN, including
submission of test data on health and
environmental effects as described in 40
CFR 720.50. SNUNs must be submitted
on EPA Form No. 7710-25, generated
using e-PMN software, and submitted to
the Agency in accordance with the
procedures set forth in § 721.25 and 40
CFR 720.40. E-PMN software is
available electronically at http://
www.epa.gov/opptintr/newchems.

IX. Economic Analysis

EPA has evaluated the potential costs
of establishing SNUN requirements for
potential manufacturers and processors
of the chemical substances subject to
this final rule. EPA’s complete
economic analysis is available in the
docket under docket ID number EPA-
HQ-OPPT-2012-0182.

X. Statutory and Executive Order
Reviews

A. Executive Order 12866

This final rule establishes a SNUR for
5 chemical substances that were the
subject of PMNs. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled ‘“Regulatory Planning and
Review” (58 FR 51735, October 4, 1993).

B. Paperwork Reduction Act (PRA)

According to PRA (44 U.S.C. 3501 et
seq.), an Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under PRA,
unless it has been approved by OMB
and displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register, are listed in 40 CFR
part 9, and included on the related
collection instrument or form, if
applicable. EPA is amending the table in
40 CFR part 9 to list the OMB approval
number for the information collection
requirements contained in this final
rule. This listing of the OMB control
numbers and their subsequent
codification in the CFR satisfies the
display requirements of PRA and OMB’s
implementing regulations at 5 CFR part
1320. This Information Collection
Request (ICR) was previously subject to
public notice and comment prior to
OMB approval, and given the technical
nature of the table, EPA finds that
further notice and comment to amend it

is unnecessary. As a result, EPA finds
that there is ““good cause’” under section
553(b)(3)(B) of the Administrative
Procedure Act (5 U.S.C. 553(b)(3)(B)) to
amend this table without further notice
and comment.

The information collection
requirements related to this action have
already been approved by OMB
pursuant to PRA under OMB control
number 2070-0012 (EPA ICR No. 574).
This action does not impose any burden
requiring additional OMB approval. If
an entity were to submit a SNUN to the
Agency, the annual burden is estimated
to average between 30 and 170 hours
per response. This burden estimate
includes the time needed to review
instructions, search existing data
sources, gather and maintain the data
needed, and complete, review, and
submit the required SNUN.

Send any comments about the
accuracy of the burden estimate, and
any suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques, to the Director, Collection
Strategies Division, Office of
Environmental Information (2822T),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001. Please remember to
include the OMB control number in any
correspondence, but do not submit any
completed forms to this address.

C. Regulatory Flexibility Act (RFA)
On February 18, 2012, EPA certified

pursuant to RFA section 605(b) (5 U.S.C.

601 et seq.), that promulgation of a
SNUR does not have a significant
economic impact on a substantial
number of small entities where the
following are true:

1. A significant number of SNUNs
would not be submitted by small
entities in response to the SNUR.

2. The SNUN submitted by any small
entity would not cost significantly more
than $8,300.

A copy of that certification is
available in the docket for this final
rule.

This final rule is within the scope of
the February 18, 2012, certification.
Based on the Economic Analysis
discussed in Unit IX. and EPA’s
experience promulgating SNURs
(discussed in the certification), EPA
believes that the following are true:

e A significant number of SNUNs
would not be submitted by small
entities in response to the SNUR.

¢ Submission of the SNUN would not
cost any small entity significantly more
than $8,300. Therefore, the
promulgation of the SNUR would not

have a significant economic impact on
a substantial number of small entities.

D. Unfunded Mandates Reform Act
(UMRA)

Based on EPA’s experience with
proposing and finalizing SNURs, State,
local, and Tribal governments have not
been impacted by these rulemakings,
and EPA does not have any reasons to
believe that any State, local, or Tribal
government will be impacted by this
final rule. As such, EPA has determined
that this final rule does not impose any
enforceable duty, contain any unfunded
mandate, or otherwise have any effect
on small governments subject to the
requirements of UMRA sections 202,
203, 204, or 205 (2 U.S.C. 1501 et seq.).

E. Executive Order 13132

This action will not have a substantial
direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999).

F. Executive Order 13175

This final rule does not have Tribal
implications because it is not expected
to have substantial direct effects on
Indian Tribes. This final rule does not
significantly nor uniquely affect the
communities of Indian Tribal
governments, nor does it involve or
impose any requirements that affect
Indian Tribes. Accordingly, the
requirements of Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000), do not apply
to this final rule.

G. Executive Order 13045

This action is not subject to Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because this is not an
economically significant regulatory
action as defined by Executive Order
12866, and this action does not address
environmental health or safety risks
disproportionately affecting children.

H. Executive Order 13211

This action is not subject to Executive
Order 13211, entitled “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because this action is not
expected to affect energy supply,
distribution, or use and because this
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action is not a significant regulatory
action under Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

In addition, since this action does not
involve any technical standards,
NTTAA section 12(d) (15 U.S.C. 272
note), does not apply to this action.

J. Executive Order 12898

This action does not entail special
considerations of environmental justice
related issues as delineated by
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

XI. Congressional Review Act (CRA)

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects
40 CFR Part 9

Environmental protection, Reporting
and recordkeeping requirements.

40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: January 20, 2014.
Maria J. Doa,
Director, Chemical Control Division, Office
of Pollution Prevention and Toxics.
Therefore, 40 CFR parts 9 and 721 are
amended as follows:

PART 9—[AMENDED]

m 1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136—136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 3464, 348; 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318,
1321, 1326, 1330, 1342, 1344, 1345(d) and
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR,
1971-1975 Comp. p. 973; 42 U.S.C. 241,
242b, 243, 246, 300f, 300g, 300g-1, 300g-2,
300g-3, 300g-4, 300g-5, 300g-6, 300j-1, 300j-
2, 300j-3, 300j-4, 300j-9, 1857 et seq., 6901—
6992k, 7401-7671q, 7542, 9601-9657, 11023,
11048.

m 2.In §9.1, add the following section
in numerical order under the
undesignated center heading
“Significant New Uses of Chemical
Substances” to read as follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.

* * * * *

40 CFR citation OMB Control No.

Significant New Uses of Chemical

Substances
721.10423 2070-0012
* * * * *

PART 721—[AMENDED]

m 3. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).

m 4. Add §721.10423 to subpart E to
read as follows:

§721.10423 Complex strontium aluminate,
rare earth doped (generic).

(a) Chemical substances and
significant new uses subject to reporting.
(1) The chemical substances identified
generically as complex strontium
aluminate, rare earth doped (PMNs P—
12-22, P-12-23, P-12-24, P-12-25, and
P-12-26) are subject to reporting under
this section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. A significant new
use of the substance is a use other than
manufacture, processing, or use where
no more than 5 percent of particles are
less than 10 microns.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a), (b), (c), and (i) are
applicable to manufacturers, importers,
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

[FR Doc. 2014—02223 Filed 2—3-14; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 424
[CMS—6046-N]

Medicare, Medicaid, and Children’s
Health Insurance Programs:
Announcement of New and Extended
Temporary Moratoria on Enroliment of
Ambulances and Home Health
Agencies in Designated Geographic
Locations

AGENCY: Centers for Medicare &

Medicaid Services (CMS), HHS.

ACTION: Extension and establishment of
temporary moratoria.

SUMMARY: This document announces the
imposition of temporary moratoria on
the enrollment of new ambulance
suppliers and home health agencies in
designated geographic locations to
prevent and combat fraud, waste, and
abuse.

DATES: Effective January 30, 2014.

FOR FURTHER INFORMATION CONTACT:
August Nemec, (410) 786—0612. News
media representatives must contact
CMS’ Public Affairs Office at (202) 690—
6145 or email them at press@
cms.hhs.gov.

SUPPLEMENTARY INFORMATION:
I. Background

A. CMS’ Authority To Impose
Temporary Enrollment Moratoria

Under the Patient Protection and
Affordable Care Act (Pub. L. 111-148),
as amended by the Health Care and
Education Reconciliation Act of 2010
(Pub. L. 111-152) (collectively known as
the Affordable Care Act), the Congress
provided the Secretary with new tools
and resources to combat fraud, waste,
and abuse in Medicare, Medicaid, and
the Children’s Health Insurance
Program (CHIP). Section 6401(a) of the
Affordable Care Act added a new
section 1866(j)(7) to the Social Security
Act (the Act) to provide the Secretary
with authority to impose a temporary
moratorium on the enrollment of new
Medicare, Medicaid or CHIP providers
and suppliers, including categories of
providers and suppliers, if the Secretary
determines a moratorium is necessary to
prevent or combat fraud, waste, or abuse
under these programs. Section 6401(b)
of the Affordable Care Act added
specific moratorium language applicable
to Medicaid at section 1902(kk)(4) of the
Act, requiring States to comply with any
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moratorium imposed by the Secretary
unless the state determines that the
imposition of such moratorium would
adversely impact Medicaid
beneficiaries’ access to care. Section
6401(c) of the Affordable Care Act
amended section 2107(e)(1) of the Act to
provide that all of the Medicaid
provisions in sections 1902(a)(77) and
1902(kk) are also applicable to CHIP.

In the February 2, 2011 Federal
Register (76 FR 5862), CMS published a
final rule with comment period titled,
“Medicare, Medicaid, and Children’s
Health Insurance Programs; Additional
Screening Requirements, Application
Fees, Temporary Enrollment Moratoria,
Payment Suspensions and Compliance
Plans for Providers and Suppliers,”
which implemented section 1866(j)(7) of
the Act by establishing new regulations
at 42 CFR 424.570. Under
§424.570(a)(2)(i) and (iv), CMS, or CMS
in consultation with the Department of
Health and Human Services’ Office of
Inspector General (HHS-OIG) or the
Department of Justice (DOJ), or both,
may impose a temporary moratorium on
newly enrolling Medicare providers and
suppliers if CMS determines that there
is a significant potential for fraud,
waste, or abuse with respect to a
particular provider or supplier type or
particular geographic locations or both.
At §424.570(a)(1)(ii), CMS stated that it
would announce any temporary
moratorium in a Federal Register
document that includes the rationale for
the imposition of such moratorium. This
document fulfills that requirement.

In accordance with section
1866(j)(7)(B) of the Act, there is no
judicial review under sections 1869 and
1878 of the Act, or otherwise, of the
decision to impose a temporary
enrollment moratorium. A provider or
supplier may use the existing appeal
procedures at 42 CFR part 498 to
administratively appeal a denial of
billing privileges based on the
imposition of a temporary moratorium,
however the scope of any such appeal
would be limited solely to assessing
whether the temporary moratorium
applies to the provider or supplier
appealing the denial. Under
§424.570(c), CMS denies the enrollment
application of a provider or supplier if
the provider or supplier is subject to a
moratorium. If the provider or supplier
was required to pay an application fee,
the application fee will be refunded if
the application was denied as a result of
the imposition of a temporary
moratorium (see § 424.514(d)(2)(v)(C)).

B. Determination of the Need for a
Moratorium

In imposing these enrollment
moratoria, CMS considered both
qualitative and quantitative factors
suggesting a high risk of fraud, waste, or
abuse. CMS relied on law enforcement’s
longstanding experience with ongoing
and emerging fraud trends and activities
through civil, criminal, and
administrative investigations and
prosecutions. CMS’ determination of
high risk fraud in these provider and
supplier types within these geographic
locations was then confirmed by CMS’
data analysis, which relied on factors
the agency identified as strong
indicators of fraud risk.

Because fraud schemes are highly
migratory and transitory in nature,
many of CMS’ program integrity
authorities and anti-fraud activities are
designed to allow the agency to adapt to
emerging fraud in different locations.
The laws and regulations governing
CMS’ moratoria authority give us
flexibility to use any and all relevant
criteria for future moratoria, and CMS
may rely on additional or different
criteria as the basis for future moratoria.

1. Application to Medicaid and the
Children’s Health Insurance Program
(CHIP)

The February 2, 2011 final rule also
implemented section 1902(kk)(4) of the
Act, establishing new Medicaid
regulations at § 455.470. Under
§455.470(a)(1) through (3), the
Secretary ! may impose a temporary
moratorium, in accordance with
§424.570, on the enrollment of new
providers or provider types after
consulting with any affected State
Medicaid agencies. The State Medicaid
agency will impose a temporary
moratorium on the enrollment of new
providers or provider types identified
by the Secretary as posing an increased
risk to the Medicaid program unless the
state determines that the imposition of
a moratorium would adversely affect
Medicaid beneficiaries’ access to
medical assistance and so notifies the
Secretary. The final rule also
implemented section 2107(e)(1)(D) of
the Act by providing, at §457.990 of the
regulations, that all of the provisions
that apply to Medicaid under sections
1902(a)(77) and 1902(kk) of the Act, as
well as the implementing regulations,
also apply to CHIP.

1The Secretary has delegated to CMS authority to
administer Titles XVIII, XIX, and XXI of the Act.
For more information, see the September 6, 1984
Federal Register (49 FR 35247) and the December
16, 1997 Federal Register (62 FR 65813).

Section 1866(j)(7) of the Act
authorizes imposition of a temporary
enrollment moratorium for Medicare,
Medicaid, and/or CHIP, ““if the Secretary
determines such moratorium is
necessary to prevent or combat fraud,
waste, or abuse under either such
program.” While there may be
exceptions, CMS believes that generally,
a category of providers or suppliers that
poses a risk to the Medicare program
also poses a similar risk to Medicaid
and CHIP. Many of the new anti-fraud
provisions in the Affordable Care Act
reflect this concept of “reciprocal risk”
in which a provider that poses a risk to
one program poses a risk to the other
programs. For example, section 6501 of
the Affordable Care Act titled,
“Termination of Provider Participation
under Medicaid if Terminated Under
Medicare or Other State Plan,” which
amends section 1902(a)(39) of the Act,
requires State Medicaid agencies to
terminate the participation of an
individual or entity if such individual
or entity is terminated under Medicare
or any other State Medicaid plan.2
Additional provisions in title VI,
Subtitles E and F of the Affordable Care
Act also support the determination that
categories of providers and suppliers
pose the same risk to Medicaid as to
Medicare. Section 6401(a) of the
Affordable Care Act required us to
establish levels of screening for
categories of providers and suppliers
based on the risk of fraud, waste, and
abuse determined by the Secretary.
Section 6401(b) of the Affordable Care
Act required State Medicaid agencies to
screen providers and suppliers based on
the same levels established for the
Medicare program. This reciprocal
concept is also reflected in the Medicare
moratoria regulations at
§424.570(a)(2)(ii) and (iii), which
permit CMS to impose a Medicare
moratorium based solely on a state
imposing a Medicaid moratorium.
Therefore, CMS has determined that
there is a reasonable basis for
concluding that a category of providers
or suppliers that poses a risk to
Medicare also poses a similar risk to
Medicaid and CHIP, and that a
moratorium in all of these programs is
necessary to effectively combat this risk.

2 Although section 6501 of Affordable Care Act
does not specifically state that individuals or
entities that have been terminated under Medicare
or Medicaid must also be terminated from CHIP,
CMS has required CHIP, through federal regulation,
to take similar action regarding termination of a
provider that is also terminated or had its billing
privileges revoked under Medicare or any State
Medicaid plan.
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2. Consultation With Law Enforcement

In consultation with the HHS-OIG
and the Department of Justice (DOJ),
CMS identified two provider and
supplier types in five geographic
locations that warrant a temporary
enrollment moratorium. CMS reached
this determination based in part on the
federal government’s experience with
the Health Care Fraud Prevention and
Enforcement Action Team (HEAT), a
joint effort between DOJ and HHS to
prevent fraud, waste, and abuse in the
Medicare and Medicaid programs. The
Medicare Fraud Strike Force teams are
a key component of HEAT and operate
in nine locations nationwide.? Each
HEAT Medicare Fraud Strike Force
team combines the programmatic and
administrative action capabilities of
CMS, the analytic and investigative
resources of the FBI and HHS-OIG, and
the prosecutorial resources of DOJ’s
Criminal Division’s Fraud Section and
the United States Attorney’s Offices.
The Strike Force teams use advanced
data analysis techniques to identify high
billing levels in health care fraud
hotspots so that interagency teams can
target emerging or migrating schemes
along with chronic fraud by criminals
masquerading as health care providers
or suppliers. The locations of the Strike
Force teams are identified by analyzing
where Medicare claims data reveal
aberrant billing patterns and
intelligence data analysis suggests that
fraud may be occurring. The presence of
a Strike Force team within or near a
particular geographic area is one factor
that CMS considered in identifying the
locations subject to the moratoria
announced in this document.

As a part of ongoing antifraud efforts,
the HHS-OIG and CMS have learned
that some fraud schemes are viral,
meaning they replicate rapidly within
communities, and that health care fraud
also migrates—as law enforcement
cracks down on a particular scheme, the
criminals may redesign the scheme or
relocate to a new geographic area.* As
a result, CMS has determined that it is
necessary to extend these moratoria
beyond the target counties to bordering
counties, unless otherwise noted, to
prevent potentially fraudulent providers
and suppliers from enrolling in a
neighboring county with the intent of

3The HEAT Medicare Strike Force operates in
Miami, FL; Los Angeles, CA: Detroit, MI; Houston,
TX; Brooklyn, NY; Southern Louisiana (the Strike
Force in Southern Louisiana started in Baton Rouge
and now operates in New Orleans as well); Tampa,
FL; Chicago, IL; and Dallas, TX.

4 Testimony of the Inspector General, ‘‘Preventing
Health Care Fraud: New Tools and Approaches to
Combat Old Challenges.” See http://www.hhs.gov/
asl/testify/2011/03/t20110302i.html.

providing services in a moratorium-
targeted area. CMS will monitor the
surrounding counties, as well as the
entirety of each affected state, by
reviewing claims utilization and
activity, for indicia of activity designed
to evade these moratoria. Throughout
the duration of these moratoria, CMS
will continue to consult with law
enforcement, to assess and address the
spread of any significant risk of fraud
beyond the moratoria locations.

3. Data Analysis

CMS analyzed its own data to
determine the extent to which it
confirms the specific provider and
supplier types within geographic
locations recommended by law
enforcement as having a significant
potential for fraud, waste or abuse, and
therefore warranting the imposition of
enrollment moratoria. CMS identified
all counties across the nation with
200,000 or more Medicare beneficiaries
(“‘comparison counties”), and analyzed
certain key metrics, which we believe to
be strong indicators of potential fraud
risk. These metrics included factors
such as the number of providers or
suppliers per 10,000 Medicare fee-for-
service (FFS) beneficiaries and the
compounded annual growth rate in
provider or supplier enrollments. CMS
also reviewed the 2012 FFS Medicare
payments to providers and suppliers in
the target locations based on the average
amount spent per beneficiary who used
services furnished by the targeted
provider and supplier types.

The four locations subject to the
temporary enrollment moratoria for
home health agencies (HHAs) are
counties that contain or are adjacent to
HEAT Medicare Fraud Strike Force
locations and are also consistently
ranked near the top for the identified
metrics among counties with at least
200,000 Medicare beneficiaries in 2012.
See Table 1 of this document for a
summary of the moratoria locations and
some of the metrics examined.

4. Beneficiary Access To Care

Beneficiary access to care in
Medicare, Medicaid, and CHIP is of
critical importance to CMS and its state
partners, and CMS carefully evaluated
access for the five target moratorium
locations. To determine if the moratoria
would create an access to care issue for
Medicaid and CHIP beneficiaries in the
targeted locations and surrounding
counties, CMS consulted with the
appropriate State Medicaid Agencies
and with the appropriate State
Department of Emergency Medical
Services. All of CMS’ state partners
were supportive of CMS analysis and

proposals, and together with CMS, have
determined that these moratoria will not
create access to care issues for Medicaid
or CHIP beneficiaries.

In order to determine if the moratoria
would create an access to care issue for
Medicare beneficiaries, CMS reviewed
its own data regarding the number of
providers and suppliers in the target
and surrounding counties, and
confirmed that there are no reports to
CMS of access to care issues for these
provider and supplier types. This
conclusion is also supported by recent
reports issued by the Medicare Payment
Advisory Commission (MedPAC), an
independent Congressional agency
established by the Balanced Budget Act
of 1997 to advise Congress on issues
affecting the Medicare program.
MedPAC has a Congressional mandate
to monitor beneficiaries’ access to care
and publishes its review of Medicare
expenditures annually. Based on
MedPAC’s March 2013 report (finding
no access issues to Medicare home
health services 3), and its June 2013
report (finding no access issues to
Medicare ambulance services ¢), CMS
does not believe these moratoria will
cause an access to care issue for
Medicare beneficiaries.

In the March 2013 report, MedPAC
also recommended that CMS use its
authorities under current law to
examine providers with aberrant
patterns of utilization for possible fraud
and abuse. With regard to home health
services, MedPAC stated that a
moratorium on the enrollment of new
HHASs would prevent new agencies from
entering markets that may already be
saturated.” CMS will continuously
monitor for reductions in the number of
HHA providers and Part B ambulance
suppliers, as well as beneficiary
complaints, and will continue
consultation with the states, for any
indication of a potential access to care
issue.

5. When a Temporary Moratorium Does
Not Apply

Under § 424.570(a)(1)(iii), a temporary
moratorium does not apply to changes
in practice locations, changes to
provider or supplier information such as
phone number, address, or changes in
ownership (except changes in

5MedPAC, March 2013, “Report to Congress:
Medicare Payment Policy, Chapter 9 home health
services.” http://www.medpac.gov/documents/
Mar13_entirereport.pdf.

6MedPAGC, June 2013, “‘Chapter 7, Mandated
Report: Medicare payment for ambulance services.”
http://www.medpac.gov/chapters/Jun13_Ch07.pdf.

7”MedPAC, March 2013, “Report to Congress:
Medicare Payment Policy, Chapter 9 home health
services.” http://www.medpac.gov/documents/
Mar13_entirereport.pdf.


http://www.hhs.gov/asl/testify/2011/03/t20110302i.html
http://www.hhs.gov/asl/testify/2011/03/t20110302i.html
http://www.medpac.gov/documents/Mar13_entirereport.pdf
http://www.medpac.gov/documents/Mar13_entirereport.pdf
http://www.medpac.gov/documents/Mar13_entirereport.pdf
http://www.medpac.gov/documents/Mar13_entirereport.pdf
http://www.medpac.gov/chapters/Jun13_Ch07.pdf

6478

Federal Register/Vol. 79, No. 23/Tuesday, February 4, 2014 /Rules and Regulations

ownership of HHAs that require initial
enrollments under § 424.550). Also, in
accordance with §424.570(a)(1)(iv), the
moratorium does not apply to an
enrollment application that a CMS
contractor has already approved, but has
not yet entered into the Provider
Enrollment Chain and Ownership
System (PECOS) at the time the
moratorium is imposed.

6. Lifting a Temporary Moratorium

In accordance with §424.570(b), a
temporary enrollment moratorium
imposed by CMS will remain in effect
for 6 months. If CMS deems it
necessary, the moratorium may be
extended in 6-month increments. CMS
will evaluate whether to extend or lift
the moratorium before the end of the
initial 6-month period and, if
applicable, any subsequent moratorium
periods. If one or more of the moratoria
announced in this document are
extended, CMS will publish document
of such extensions in the Federal
Register.

As provided in §424.570(d), CMS
may lift a moratorium at any time if the
President declares an area a disaster
under the Robert T. Stafford Disaster
Relief and Emergency Assistance Act, if
circumstances warranting the
imposition of a moratorium have abated,
if the Secretary has declared a public
health emergency, or if in the judgment
of the Secretary, the moratorium is no
longer needed.

Once a moratorium is lifted, the
provider or supplier types that were
unable to enroll because of the
moratorium will be designated to CMS’
high screening level under
§§424.518(c)(3)(iii) and 455.450(e)(2)
for 6 months from the date the
moratorium was lifted.

II. Imposition of Home Health
Moratoria—Geographic Locations

Under its authority at
§424.570(a)(2)(i) and (iv), CMS is
implementing temporary moratoria on
the Medicare enrollment of HHAs in the
geographic locations discussed in this
section. Under regulations at §§455.470
and 457.990, these moratoria will also
apply to the enrollment of HHAs in
Medicaid and CHIP.

A. Moratorium on Enrollment of HHAs
in the Florida County of Broward

CMS has determined that there are
factors in place that warrant the
imposition of a temporary Medicare
enrollment moratorium for HHAs in
Broward County (which contains the
City of Fort Lauderdale, FL). Florida has
divided the state into 11 home health
“licensing districts,” that prevent an

HHA from providing services outside its
own licensing district. Broward is the
only county in its licensing district. In
this instance, it is not necessary to
extend the moratorium to the other
counties that border Broward because of
the state’s home health licensing rules
that prevent providers enrolling in these
counties from serving beneficiaries in
Broward. CMS has also consulted with
the State Medicaid Agency and
reviewed available data, and determined
that the moratorium will also apply to
Medicaid and CHIP.

Beginning on the effective date of this
document, no new HHAs will be
enrolled into Medicare, Medicaid or
CHIP with a practice location in the
Florida county of Broward, unless their
enrollment application has already been
approved, but not yet entered into
PECOS or the State Provider/Supplier
Enrollment System at the time the
moratorium is imposed.

1. Consultation With Law Enforcement

Consistent with § 424.570(a)(2)(iv),
CMS has consulted with both the HHS—
OIG and DOJ regarding the imposition
of a moratorium on new HHAs in
Broward County. Both HHS-OIG and
DQJ agree that a significant potential for
fraud, waste, or abuse exists with
respect to HHAs in the affected
geographic location. Miami-Dade, which
is adjacent to Broward, is a Strike Force
location. CMS has identified these
counties as the target of program
integrity special projects, and
beneficiaries that reside in these
counties are the recipients of monthly
Medicare Summary Notices due to the
high risk of fraud in these counties.®
The HHS-O0IG has previously identified
Florida as a state that had a high
percentage of HHAs with questionable
billing.® There has also been
considerable Strike Force and law
enforcement activity in this area of the
country. In FYs 2012 and 2013, the U.S.
Attorney’s Office for the Southern
District of Florida charged 113
defendants in 51 HHA cases, 55
individuals pled guilty, and there have
been 8 trial convictions, including cases
that involved conduct in Broward. In

8 HHS and DOJ, “Health Care Fraud and Abuse
Control Program Annual Report for Fiscal Year
2012.” See http://oig.hhs.gov/publications/docs/
hcfac/hefacreport2012.pdf.

9 Office of Inspector General Report, “CMS and
Contractor Oversight of Home Health Agencies.”
(OEI-04-11-00220). See https://oig.hhs.gov/oei/
reports/oei-04-11-00220.pdf. The HHS-OIG defines
an “HHA fraud-prone area” as those that are—(1)
Strike Force Cities; (2) Strike Force cities where
individuals have been charged with billing
potentially fraudulent home health services; and (3)
located in a state that had a high percentage of
HHAs with questionable billing identified by the
HHS-O0IG.

addition to criminal prosecutions, the
government has also pursued civil fraud
enforcement, such as its intervention in
July 2013 in a whistleblower lawsuit
against a home health care company in
Fort Lauderdale, alleging that the
company was engaged in a multi-
million dollar kickback scheme.10 CMS
program integrity contractors are also
actively investigating HHAs in this area.

2. Data Analysis

a. Medicare Data Analysis

CMS’ data show that in 2012, there
were 31 U.S. counties nationally,
including Broward, with at least
200,000 Medicare beneficiaries. CMS
excluded Broward County, FL, New
York County, NY, Miami-Dade County,
FL and Cook County, IL, and used the
remaining 27 counties as “‘comparison
counties.” 11 In the comparison
counties, there was an average of 5.9
HHAs per 10,000 Medicare FFS
beneficiaries. In Broward County, there
were 11.2 HHAs per 10,000 Medicare
FFS beneficiaries. This means that the
ratio of HHAs to Medicare FFS
beneficiaries was 89.8 percent greater in
Broward County than in the comparison
counties. Broward had the fifth highest
ratio of providers, behind locations all
also subject to moratoria on HHA
enrollment.2

CMS’ data show that in 2012, HHAs
in Broward County were receiving
payments of $6,432 per average
Medicare home health user per year,
compared to HHAs in the comparison
counties, which received payments of
$5,387. Payments to HHAs in Broward
were 19 percent greater than the average
for the comparison counties. Broward
had the sixth highest payments to

10 Department of Justice, “US Intervenes in False
Claims Act Lawsuit Against Fla. Home Health Care
Company and Its Owner.” See http://
www.justice.gov/opa/pr/2013/July/13-civ-717.html.

11CMS’s data shows that there are 31 counties
that have at least 200,000 Medicare beneficiaries.
For the home health analysis, 27 “‘comparison
counties” are used. Besides Broward, three other
counties were excluded from the comparison
counties. New York County, NY, is excluded due
to unique local conditions, such as that location’s
high density, its compact geography, its high real
estate costs, and the fact that very few HHAs that
serve the large number of beneficiaries in that
location are actually located within New York
County. We believe that this outlier would have
biased the average by making it artificially low, and
could potentially over-represent the difference in
ratios between the target county and the
comparison counties. Miami-Dade County, FL and
Cook County, IL are also excluded because CMS
already determined that the data and other factors
indicated a risk of fraud in those counties, and
imposed HHA moratoria there on July 30, 2013,
which are being extended by way of this document.

12 The areas with the highest ratio of providers to
Medicare FFS beneficiaries are: Miami-Dade
County, FL; Dallas County, TX; Harris County, TX;
and Oakland County, MI.
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HHASs, behind locations all also subject
to the moratoria on HHA enrollment.13

b. Medicaid Data Analysis

As discussed previously in section
I.B.1. of this document, CMS believes
that generally, a category of providers or
suppliers that poses a risk to the
Medicare program also poses a similar
risk to Medicaid and CHIP. In addition,
the data also show a significantly higher
annual utilization of Medicaid home
health services in Broward County
compared to the entire state. CMS
compared Broward County against the
rest of the state rather than against
comparison counties nationally because
Medicaid policies are not necessarily
uniform across different states. In
2011 14 in Broward County, Medicaid
paid HHAs an average of $281,609 per
provider per year, or 95 percent more
than the average of $144,704 that
Medicaid paid to HHAs in the rest of the
state.

3. Beneficiary Access to Care

Based upon CMS’ consultation with
the State Medicaid agency, CMS has
concluded that imposing this temporary
moratorium will not create an access to
care issue for Medicaid or CHIP
beneficiaries in Broward at this time.
Accordingly, under §§455.470 and
457.990, this moratorium will apply to
the enrollment of HHAs in Medicaid
and CHIP, unless the State later
determines that imposition of the
moratorium will adversely impact
beneficiary access to care and so notifies
CMS under §455.470(a)(3).

CMS reviewed Medicare data for the
target county, and found that there are
no problems with access to HHAs in
Broward. Additionally, as described in
section 1.B.4. of this document, MedPAC
has not reported any problems with
Medicare beneficiary access to home
health care. While CMS has determined
there are no access to care issues for
Medicare beneficiaries, nevertheless, the
agency will continuously monitor these
locations under a moratorium for
changes such as an increase in
beneficiary complaints to ensure that no
access to care issues arise in the future.

13 The areas with the highest payments providers
to Medicare FFS are: Miami-Dade County, FL;
Harris County, TX; Dallas County, TX; Tarrant
County, TX; and Cook County, IL.

14 CMS used 2011 data from the Medicaid
Statistical Information System (MSIS) because it
was the most recent data available for all three
states in this document.

B. Moratorium on Enrollment of HHAs
in the Texas Counties of Dallas, Collin,
Denton, Ellis, Kaufman, Rockwall, and
Tarrant

CMS has determined there are factors
in place that warrant the imposition of
a temporary enrollment moratorium for
HHAs in Dallas County, TX (which
contains the City of Dallas), as well as
the six surrounding Texas counties—
Collin, Denton, Ellis, Kaufman,
Rockwall, and Tarrant. CMS has
determined that it is necessary to extend
this moratorium to the surrounding
counties to prevent potentially
fraudulent HHAs from enrolling in a
neighboring county to avoid the
moratorium. CMS has consulted with
the State Medicaid agency and reviewed
available data and determined that this
moratorium will also apply to Medicaid
and CHIP.

Beginning on the effective date of this
document, no new HHAs will be
enrolled into Medicare, Medicaid or
CHIP with a practice location in the
Texas Counties of Dallas, Collin,
Denton, Ellis, Kaufman, Rockwall, and
Tarrant unless their enrollment
application has already been approved
but not yet entered into PECOS or the
State Provider/Supplier Enrollment
System at the time the moratorium is
imposed.

1. Consultation With Law Enforcement

Consistent with § 424.570(a)(2)(iv),
CMS has consulted with both the HHS—
OIG and DOJ regarding the imposition
of a moratorium on new HHAs in Dallas
County, TX and the surrounding
counties. Both HHS-0IG and DOJ agree
that a significant potential for fraud,
waste, or abuse exists with respect to
HHAs in the affected geographic
locations. The HHS-OIG has previously
identified Dallas, TX as an HHA fraud-
prone area because it is a Strike Force
location where individuals have been
charged with billing potentially
fraudulent home health services, and is
located in a State that had a high
percentage of HHAs with questionable
billing identified by the OIG.15 There
has also been considerable Strike Force
and law enforcement activity in this
area of the country. Since February
2011, the Strike Force has filed 4 home
health fraud cases, and charged 18
individuals that have resulted in 7
guilty pleas in Dallas county TX. For
example, in February 2013, two owners
of a Dallas, TX home health care agency,
were sentenced to 37 months in federal

15 Office of Inspector General Report, “CMS and
Contractor Oversight of Home Health Agencies.”
(OEI-04-11-00220). See https://oig.hhs.gov/oei/
reports/oei-04-11-00220.pdyf.

prison for their roles in a nearly $1.3
million health care fraud conspiracy.16
In October 2012, a Dallas, TX area home
health services company owner
admitted his role in a $374 million
home health fraud scheme in which he
and others conspired to bill Medicare
for unnecessary services that were never
performed.1” In February 2012, a
Federal grand jury indicted a Dallas, TX
area doctor and owner of an association
of health care providers, along with five
others, in a $374 million home health
care fraud scheme, the largest fraud case
ever indicted in terms of the amount of
loss charged against a single doctor.18

2. Data Analysis

a. Medicare Data Analysis

CMS’ data show that in 2012, there
were 31 U.S. counties nationally,
including Dallas, TX, with at least
200,000 Medicare beneficiaries. CMS
excluded Dallas County, TX and three
other counties as explained previously
and used the remaining 27 counties as
‘“comparison counties.” 19 In 2012, there
was an average of 5.2 HHAs per 10,000
FFS beneficiaries in the comparison
counties. In Dallas County, TX, there
were 24.4 HHAs per 10,000 Medicare
FFS beneficiaries. This means that the
ratio of HHAs to FFS beneficiaries was
369 percent greater in Dallas County, TX
than in the comparison counties. Only
Miami-Dade County, FL had a higher
ratio of HHAs to Medicare FFS
beneficiaries compared to the
comparison counties.

CMS’ data show that in 2012, HHAs
in Dallas County, TX were receiving
payments of $7,336 per average home
health user per year, compared to HHAs
in the comparison counties, which
received payments of $5,312. Payments
to HHAs in Dallas County, TX were 38
percent higher than the average for
HHAs in the comparison counties in
2012. Only payments in the counties of
Miami-Dade, FL and Harris, TX (which
contains the City of Houston) were
higher in 2012.

16 DOJ, “Local Home Health Agency Owners are
sentenced for Roles in Nearly $1.3 million Health
Care Fraud Conspiracy.” See http://
www.justice.gov/usao/txn/PressRelease/2013/
FEB2013/feb21opurum_george_agatha_hcf
sen.html.

17DQJ, “Owners of Texas Home Health Services
Company Pleads Guilty, Admits Role in $374
million fraud scheme.” See http://www.fbi.gov/
dallas/press-releases/2012/owner-of-texas-home-
health-services-company-pleads-guilty-admits-role-
in-374-million-fraud-scheme.

18 HHS and DOJ, “Health Care Fraud and Abuse
Control Program Annual Report for Fiscal Year
2012.” See http://oig.hhs.gov/publications/docs/
hcfac/hcfacreport2012.pdf.

19 See footnote 11 for explanation of the 3
additional counties that were excluded for purposes
of the HHA comparison county analysis.
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b. Medicaid Data Analysis

As discussed previously in section
1.B.1. of this document, CMS believes
that generally, a category of providers or
suppliers that poses a risk to the
Medicare program also poses a similar
risk to Medicaid and CHIP. In addition,
the data also show a significantly higher
annual utilization of Medicaid home
health services in Dallas County, TX
compared to the entire state. CMS
compared Dallas County, TX against the
rest of the state rather than against
comparison counties nationally because
Medicaid policies are not necessarily
uniform across different states. In
2011 20 in Dallas County, TX Medicaid
spent an average of $3,236 per home
health user per year, or 35 percent more
than the average $2,404 per home health
user that Medicaid spent in the rest of
the state.

3. Beneficiary Access

Based upon CMS’ consultation with
the State Medicaid agency, CMS has
concluded that imposing this temporary
moratorium will not create an access to
care issue for Medicaid or CHIP
beneficiaries in Dallas, TX or the
surrounding counties at this time.
Accordingly, under §§455.470 and
457.990, this moratorium will apply to
the enrollment of HHAs in Medicaid
and CHIP, unless the State later
determines that imposition of the
moratorium will adversely impact
beneficiary access to care and so notifies
CMS under §455.470(a)(3).

CMS reviewed Medicare data for the
target and surrounding counties, and
found that there are no problems with
access to HHAs in Dallas, TX or
surrounding counties. Additionally, as
described in section 1.B.4 of this
document, MedPAC has not reported
any problems with Medicare beneficiary
access to home health care. While CMS
has determined there are no access to
care issues for Medicare beneficiaries,
nevertheless, the agency will
continuously monitor these locations
under a moratorium for changes, such as
an increase in beneficiary complaints, to
ensure that no access to care issues arise
in the future.

C. Moratorium on Enrollment of HHAs
in the Texas Counties of Harris,
Brazoria, Chambers, Fort Bend,
Galveston, Liberty, Montgomery, and
Waller

CMS has determined that the
imposition of a temporary enrollment

20 CMS used 2011 data from the Medicaid
Statistical Information System (MSIS) because it
was the most recent data available for all three
states in this document.

moratorium for HHAs that enroll in
Medicare, Medicaid or CHIP in Harris
County, TX (which contains the City of
Houston) is warranted, and is extending
the moratorium to the seven
surrounding counties—Brazoria,
Chambers, Fort Bend, Galveston,
Liberty, Montgomery, and Waller. CMS
has determined that it is necessary to
extend this moratorium to the
surrounding counties to prevent
potentially fraudulent HHAs from
enrolling in a neighboring county to
avoid the moratorium. CMS has also
consulted with the State Medicaid
Agency and reviewed available data and
has determined that the moratorium
will also apply to Medicaid and CHIP.

Beginning on the effective date of this
document, no new HHAs will be
enrolled into Medicare, Medicaid or
CHIP with a practice location in the
Texas Counties of Harris, Brazoria,
Chambers, Fort Bend, Galveston,
Liberty, Montgomery or Waller unless
their enrollment application has already
been approved, but not yet entered into
PECOS or the State Provider/Supplier
Enrollment System at the time the
moratorium is imposed.

1. Consultation With Law Enforcement

Consistent with § 424.570(a)(2)(iv),
CMS has consulted with both the HHS—
OIG and DOJ regarding the imposition
of a moratorium on new Medicare,
Medicaid or CHIP HHAs in Harris
County, TX and surrounding counties.
Both the HHS-OIG and DOJ agree that
a significant potential for fraud, waste or
abuse exists with respect to HHAs in the
affected geographic locations. The HHS—
OIG has previously identified Houston
as an HHA fraud-prone area because it
is a Strike Force location where
individuals have been charged with
billing potentially fraudulent home
health services, and is located in a State
that had a high percentage of HHAs
with questionable billing identified by
the OIG.21 There has also been
considerable Strike Force and law
enforcement activity in this area of the
country. Since June 2010, the HEAT
Strike Force has filed 7 cases in
Houston, TX alleging home health
fraud, and 16 individuals have been
charged in connection with these cases
resulting in 9 guilty pleas and 3 trial
conviction. For example, in March 2013,
a physician was sentenced to 63 months
in prison for his role in a $17.3 million
Medicare home health care fraud

21 Office of Inspector General Report, “CMS and
Contractor Oversight of Home Health Agencies.”
(OEI-04-11-00220). See https://oig.hhs.gov/oei/
reports/oei-04-11-00220.pdyf.

scheme.22 In June 2012, former co-
owners of a home health care company
were sentenced to 9 years in prison for
their participation in a $5.2 million
fraud scheme.23

2. Data Analysis
a. Medicare Data Analysis

CMS’ data show that in 2012, there
were 31 U.S. counties nationally,
including Harris County, TX with at
least 200,000 Medicare beneficiaries.
CMS excluded Harris County, TX and
three other counties as explained
previously and used the remaining 27
counties as “‘comparison counties.” 24 In
the comparison counties in 2012, there
was an average of 5.2 HHAs per 10,000
Medicare FFS beneficiaries. In Harris
County, TX, there were 19.6 HHAs per
10,000 Medicare FFS beneficiaries. This
means that the ratio of HHAs to
Medicare FFS beneficiaries was 277
percent greater in Harris County, TX
than in the comparison counties. Harris
County, TX had the third highest ratio
of HHAs to Medicare FFS beneficiaries
compared to the comparison counties,
behind Miami-Dade, FL and Dallas, TX
counties.

CMS’ data show that in 2012, HHAs
in Harris County, TX were receiving
payments of $7,631 per average home
health user per year, compared to HHAs
in the comparison counties, which
received payments of $5,253. Payments
to HHAs in Dallas County, TX were 45
percent higher than the average for
HHASs in comparison counties in 2012,
second only to Miami-Dade, FL.

b. Medicaid Data Analysis

As discussed previously in section
I.B.1. of this document, CMS believes
that generally, a category of providers or
suppliers that poses a risk to the
Medicare program also poses a similar
risk to Medicaid and CHIP. In addition,
the data also show a significantly higher
annual utilization of Medicaid home
health services in Harris County, TX
compared to the entire state. CMS
compared Harris County, TX against the
rest of the state rather than against
comparison counties nationally because
Medicaid policies are not necessarily
uniform across different states. In

22 Department of Justice, “Houston-area Doctor
Sentenced to 63 months in Prison for Role in $17.3
Million Medicare Fraud Scheme.” See http://
www.justice.gov/opa/pr/2013/March/13-crm-
313.html.

23 HHS and DOJ, “Health Care Fraud and Abuse
Control Program Annual Report for Fiscal Year
2012.” See http://oig.hhs.gov/publications/docs/
hcfac/hcfacreport2012.pdf.

24 See footnote 11 for explanation of the 3
additional counties that were excluded for purposes
of the HHA comparison county analysis.
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2011 2% in Harris Gounty, TX Medicaid
spent an average of $4,251 per home
health user per year, or 83 percent more
than the average of $2,324 per home
health user that Medicaid spent in the
rest of the state.

3. Beneficiary Access

Based upon CMS’ consultation with
the State Medicaid agency, CMS has
concluded that imposing this temporary
moratorium will not create an access to
care issue for Medicaid or CHIP
beneficiaries in Harris County, TX or the
surrounding counties at this time.
Accordingly, under §§455.470 and
457.990, this moratorium will apply to
the enrollment of HHAs in Medicaid
and CHIP, unless the State later
determines that imposition of the
moratorium will adversely impact
beneficiary access to care and so notifies
CMS under § 455.470(a)(3).

CMS reviewed Medicare data for the
target and surrounding counties, and
found that there are no problems with
access to HHAs in Harris County, TX or
surrounding counties. Additionally, as
described in section 1.B.4. of this
document, MedPAC has not reported
any problems with Medicare beneficiary
access to home health care. While CMS
has determined there are no access to
care issues for Medicare beneficiaries,
nevertheless, the agency will
continuously monitor these locations
under a moratorium for changes such as
an increase in beneficiary complaints to
ensure that no access to care issues arise
in the future.

D. Moratorium on Enrollment of HHAs
in the Michigan Counties of Wayne,
Macomb, Monroe, Oakland, and
Washtenaw

CMS has determined there are factors
in place that warrant the imposition of
a temporary enrollment moratorium for
HHAs in Wayne County, MI (which
contains the City of Detroit), as well as
the four surrounding counties; Macomb,
Monroe, Oakland, and Washtenaw. CMS
has determined that it is necessary to
extend this moratorium to the
surrounding counties to prevent
potentially fraudulent HHAs from
enrolling in a neighboring county to
avoid the moratorium. CMS has also
consulted with the State Medicaid
agency and reviewed available data and
determined that the temporary
moratorium will also apply to Medicaid
and CHIP.

Beginning on the effective date of this
document, no new HHAs will be

25 CMS used 2011 data from the Medicaid
Statistical Information System (MSIS) because it
was the most recent data available for all three
states in this document.

enrolled into Medicare, Medicaid or
CHIP with a practice location in the
Michigan Counties of Wayne, Macomb,
Monroe, Oakland, and Washtenaw
unless their enrollment application has
already been approved but not yet
entered into PECOS or the State
Provider/Supplier Enrollment System at
the time the moratorium is imposed.

1. Consultation With Law Enforcement

Consistent with §424.570(a)(2)(iv),
CMS has consulted with both the HHS—
OIG and DOJ regarding the imposition
of a moratorium on new HHAs in
Wayne County, MI and the surrounding
counties. Both HHS-OIG and DOJ agree
that a significant potential for fraud,
waste, or abuse exists with respect to
HHAs in the affected geographic
locations. The HHS-OIG has previously
identified Detroit has an HHA fraud-
prone area because it is a Strike Force
location where individuals have been
charged with billing potentially
fraudulent home health services, and is
located in a State that had a high
percentage of HHAs with questionable
billing identified by the OIG.26 There
has been considerable Strike Force and
law enforcement activity in this area of
the country. Since January 2010, the
Strike Force filed 14 home health fraud
cases, and charged 84 individuals that
have resulted in 44 guilty pleas and 6
trial convictions. For example, in May
2013, a Detroit-area home health care
agency owner was sentenced to 60
months in prison for causing the
submission of over $1 million in false
and fraudulent billing to Medicare as
part of a $13.8 million health care fraud
conspiracy.2? In April 2013, an
employee of a Detroit medical service
company pled guilty for her role in a
$24 million home health care fraud
scheme.28 Also in April 2013, a federal
jury in Detroit convicted the office
manager of a home health agency for her
participation in a $5.8 million Medicare
fraud scheme.29 As of March 2013, 44
individuals were charged in a health

26 Office of Inspector General Report, “CMS and
Contractor Oversight of Home Health Agencies.”
(OEI-04-11-00220). See https://oig.hhs.gov/oei/
reports/oei-04-11-00220.pdyf.

27D0J, “‘Detroit Area Home Health Agency
Owner Sentenced to 60 Months for Role in $13
Million Health Care Fraud Scheme.” See http://
www.justice.gov/opa/pr/2013/May/13-crm-
544.html.

28 Federal Bureau of Investigation, “Detroit Home
Health Company Employee Pleads Guilty to Role in
Medicare Fraud Scheme.”” See http://www.fbi.gov/
detroit/press-releases/2013/detroit-home-health-
company-employee-pleads-guilty-to-role-in-
medicare-fraud-scheme.

29D0OJ, “Detroit-Area Home Health Agency Office
Manager Convicted in $5.8 million Medicare Fraud
Scheme.” See http://www.justice.gov/opa/pr/2013/
April/13-crm-443.html.

care fraud and drug distribution scheme
that centered on an allegation that three
home health agency owners would
provide kickbacks, bribes, and other
illegal benefits to physicians to induce
them to write prescriptions for patients
with Medicare, Medicaid, and private
insurance.3°

2. Data Analysis
a. Medicare Data Analysis

CMS data show that in 2012, there
were 31 U.S. counties nationally,
including Wayne County, MI with at
least 200,000 Medicare beneficiaries.
CMS excluded Wayne County, MI and
three other counties as explained
previously and used the remaining 27
counties as “‘comparison counties.” 31 In
2012, there was an average of 5.9 HHAs
per 10,000 Medicare FFS beneficiaries
in the comparison counties. In Wayne
County, MI there were 7.1 HHAs per
10,000 Medicare FFS beneficiaries. This
means that the ratio of HHAs to FFS
beneficiaries was 19 percent greater in
Wayne County, MI than in the
comparison counties.

b. Medicaid Data Analysis

As discussed previously in section
I.B.1. of this document, CMS believes
that generally, a category of providers or
suppliers that poses a risk to the
Medicare program also poses a similar
risk to Medicaid and CHIP.
Additionally, the data also show a
significantly higher annual utilization of
Medicaid home health services in
Wayne County, MI compared to the
entire state. CMS compared Wayne
County, MI against the rest of the state
rather than to comparison counties
nationally because Medicaid policies
are not necessarily uniform across
different states. In 2011 32 in Wayne
County, MI Medicaid paid HHAs an
average of $26,981 per provider per
year, or 24 percent more than the
average of $21,842 that Medicaid paid
HHAs in the rest of the state.

3. Beneficiary Access

Based upon CMS’ consultation with
the State Medicaid agency, CMS has
concluded that imposing this temporary
moratorium will not create an access to
care issue for Medicaid or CHIP

30DQYJ, “Forty-Four Individuals Indicted in
Health Care Fraud and Drug Distribution Scheme.”
See http://www.justice.gov/usao/mie/news/2013/
2013_3_20_stayreal. html.

31 See footnote 11 for explanation of the 3
additional counties that were excluded for purposes
of the HHA comparison county analysis.

32CMS used 2011 data from the Medicaid
Statistical Information System (MSIS) because it
was the most recent data available for all three
states in this document.
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beneficiaries in Wayne County, MI or
the surrounding counties at this time.
Accordingly, under §§455.470 and
457.990, this moratorium will apply to
the enrollment of HHAs in Medicaid
and CHIP, unless the State later
determines that imposition of the
moratorium will adversely impact
beneficiary access to care and so notifies
CMS under §455.470(a)(3).

CMS reviewed Medicare data for the
target and surrounding counties, and
found that there are no problems with
access to HHAs in Wayne County, MI or
surrounding counties. Additionally, as
described in section 1.B.4. of this
document, MedPAC has not reported
any problems with Medicare beneficiary
access to home health care. While CMS
has determined there are no access to
care issues for Medicare beneficiaries,
nevertheless, the agency will
continuously monitor these locations
under a moratorium for changes such as
an increase in beneficiary complaints to
ensure that no access to care issues arise
in the future.

III. Imposition of Ambulance
Moratorium—Geographic Area

Under its authority at
§424.570(a)(2)(i) and (iv), CMS is
implementing a temporary moratorium
on the Medicare Part B enrollment of
ambulance suppliers in the geographic
area discussed in this section. The
moratorium does not apply to provider-
based ambulances, which are owned
and/or operated by a Medicare provider
(or furnished under arrangement with a
provider) such as a hospital, critical
access hospital, skilled nursing facility,
comprehensive outpatient rehabilitation
facility, home health agency, or hospice
program,3? and are not required to
enroll separately as a supplier in
Medicare Part B.34

Under regulations at §§455.470 and
457.990, this moratorium will also
apply to the enrollment of ambulance
service providers in Medicaid and CHIP.
The moratorium does not apply to air
ambulances attempting to enroll in
Medicare, Medicaid or CHIP.

33 Medicare Claims Processing Manual, CMS Pub.
No. 100-04, Chapter 15, “Ambulance.” See
http://www.cms.gov/Regulations-and-Guidance/
Guidance/Manuals/downloads/clm104c15.pdf.

34 Medicare Program Integrity Manual, Chapter
15, Medicare Enrollment. See http://www.cms.gov/
Regulations-and-Guidance/Guidance/Manuals/
downloads/pim83c15.pdf.

A. Moratorium on Enrollment of
Ambulances in the Pennsylvania
Counties of Philadelphia, Bucks,
Delaware, and Montgomery, and the
New Jersey Counties of Burlington,
Camden, and Gloucester

CMS has determined that there are
factors in place that warrant the
imposition of a temporary enrollment
moratorium for ambulance suppliers
that enroll in Medicare Part B and
ambulance providers in Medicaid and
CHIP in Philadelphia County, PA
(which contains the City of
Philadelphia), as well as the six
surrounding counties—the
Pennsylvania counties of Bucks,
Delaware, and Montgomery, and the
New Jersey counties of Burlington,
Camden, and Gloucester. CMS has
determined that it is necessary to extend
this moratorium to the surrounding
counties to prevent potentially
fraudulent ambulance suppliers from
enrolling in a neighboring county to
avoid the moratorium. CMS has
consulted with the Pennsylvania and
New Jersey State Medicaid Agencies
and reviewed available data, and has
determined that this moratorium will
apply equally to enrollment of
ambulance suppliers in Medicaid and
CHIP.

Beginning on the effective date of this
document, no new ambulance suppliers
will be enrolled into Medicare,
Medicaid or CHIP with a practice
location in the Pennsylvania Counties of
Philadelphia, Bucks, Delaware, and
Montgomery, and the New Jersey
Counties of Burlington, Camden, and
Gloucester unless their enrollment
application has already been approved
but not yet entered into PECOS or the
State Enrollment System at the time the
moratorium is imposed. The
moratorium does not apply to air
ambulance suppliers or providers
attempting to enroll in Medicare,
Medicaid or CHIP.

1. Consultation With Law Enforcement

Consistent with § 424.570(a)(2)(iv),
CMS has consulted with both the HHS-
OIG and DOJ regarding the imposition
of a moratorium on new ambulance
suppliers in Philadelphia, PA and
surrounding counties. Both the HHS—
OIG and DOJ agree that a significant
potential for fraud, waste and abuse
exists with respect to ambulance
suppliers in the affected geographic
locations. The HHS-OIG previously
found that the Medicare ambulance
transport benefit may be highly
vulnerable to abuse in locations with
high utilization, such as Philadelphia,
PA and surrounding locations DOJ

prosecuted an operator of an ambulance
service company, indicted in June 2012,
for submitting more than $5.4 million in
false claims to Medicare for medically
unnecessary transportation of patients
by ambulance.35 Additionally, in April
2013, the owner of a Philadelphia
ambulance supplier pled guilty to a
health care fraud scheme that involved
billing Medicare for ambulance services
that were not medically necessary, that
were not actually provided, or that were
induced by illegal kickbacks.36 Also in
April 2013, seven people were charged
in a $3.6 million health care scheme for
unnecessary ambulance rides in
Philadelphia.3”

2. Data Analysis
a. Medicare Data Analysis

CMS’ data show that in 2012, there
were 31 U.S. counties nationally,
including Philadelphia, PA, with at
least 200,000 Medicare beneficiaries.
CMS excluded Philadelphia County,
PA, New York County, NY and Harris
County, TX and used the remaining 28
counties as “‘comparison counties.” 38 In
2012, there was an average of 1.4
ambulance suppliers per 10,000
Medicare FFS beneficiaries in the
comparison counties. In Philadelphia
County, PA there were 4.8 ambulance
suppliers per 10,000 Medicare FFS
beneficiaries. This means that the ratio
of ambulance suppliers to FFS
beneficiaries was 243 percent greater in
Philadelphia County, PA than in the
comparison counties, the third highest
ratio compared to comparison counties.

CMS’ data show that the compounded
average annual growth rate of
ambulance suppliers in Philadelphia
County, PA, is 15 times higher
compared to the comparison counties’

35 HHS and DOJ, ‘“Health Care Fraud and Abuse
Control Program Annual Report for Fiscal Year
2012.” See http://oig.hhs.gov/publications/docs/
hcfac/hcfacreport2012.pdf.

36 DOJ, “Owner of Brotherly Love Ambulance
Pleads Guilty to $2 million Health Care Fraud
Scheme.” See http://www.justice.gov/usao/pae/
News/2013/Apr/kuranplea_release.htm.

37DQYJ, “Seven Charged in Health Care Fraud
Scheme.” See http://www.justice.gov/usao/pae/
News/2013/Apr/pennchoice_release.htm.

38 CMS’ data shows that there are 31 counties that
have at least 200,000 Medicare beneficiaries.
Besides Philadelphia, for the ambulance analysis, 2
additional locations were excluded leaving 28
“‘comparison counties”. New York County is
excluded due to unique local conditions, such as
New York’s high density, its compact geography,
and its high real estate costs. We believe that this
outlier would have biased the average by making it
artificially low, and could potentially over-
represent the difference in ratios between the target
county and the comparison counties. Harris County,
Texas is also excluded because CMS already
determined that the data and other factors indicated
a risk of ambulance fraud in that county, and
imposed a moratorium on July 30, 2013, which is
being extended in this document.


http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/downloads/clm104c15.pdf
http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/downloads/clm104c15.pdf
http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/downloads/pim83c15.pdf
http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/downloads/pim83c15.pdf
http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/downloads/pim83c15.pdf
http://www.justice.gov/usao/pae/News/2013/Apr/pennchoice_release.htm
http://www.justice.gov/usao/pae/News/2013/Apr/pennchoice_release.htm
http://www.justice.gov/usao/pae/News/2013/Apr/kuranplea_release.htm
http://www.justice.gov/usao/pae/News/2013/Apr/kuranplea_release.htm
http://oig.hhs.gov/publications/docs/hcfac/hcfacreport2012.pdf
http://oig.hhs.gov/publications/docs/hcfac/hcfacreport2012.pdf
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annual growth rate of 1 percent, the
second highest growth rate compared to
comparison counties.

CMS’ data show that in 2012,
ambulance suppliers in Philadelphia
County, PA were receiving payments of
$1,314 per average ambulance user per
year, compared to ambulance suppliers
in comparison counties, which received
payments of $803. Payments to
ambulance suppliers were 64 percent
higher than the average for comparison
counties, and the third highest
compared to comparison counties.

b. Medicaid Data Analysis

As discussed previously in section
I.B.1. of this document, CMS believes
that generally, a category of providers or
suppliers that poses a risk to the
Medicare program also poses a similar
risk to Medicaid and CHIP. In addition,
the data also show a significantly higher
annual utilization of Medicaid
ambulance services in Philadelphia
County, PA compared to the entire state.
CMS compared Philadelphia County,
PA against the rest of the state rather
than to comparison counties nationally
because Medicaid policies are not
necessarily uniform across different
states. In 2011 39 in Philadelphia
County, PA Medicaid paid ambulances
an average of $18,254 per provider per
year, or 130 percent more than the
average of $7,922 that Medicaid paid
ambulances in the rest of the state.

3. Beneficiary Access

After consulting with the
Pennsylvania and New Jersey State
Medicaid agencies and the Pennsylvania
and New Jersey State Departments of
Health Emergency Medical Services,
and reviewing available data, CMS has
concluded that imposing this temporary
moratorium will not create an access to
care issue for Medicaid or CHIP
beneficiaries in Philadelphia County,
PA or the surrounding counties at this
time. Accordingly, under §§455.470
and 457.990, this moratorium will apply
to the enrollment of ambulance
providers in Medicaid and CHIP, unless
either or both states later determine(s)
that imposition of the moratorium will
adversely impact beneficiary access to
care and so notify(ies) CMS under
§455.470(a)(3).

CMS reviewed Medicare data for the
target and surrounding counties, and
found that there are no problems with
access to ambulance suppliers in
Philadelphia County, PA or surrounding
counties. Additionally, as described in

39 CMS used 2011 data from the Medicaid
Statistical Information System (MSIS) because it
was the most recent data available for all three
states in this document.

section I.B.4. of this document, MedPAC
has not reported any problems with
Medicare beneficiary access to
ambulance services. While CMS has
determined that this temporary
moratorium will not create an access to
care issue for Medicare beneficiaries in
Philadelphia County, PA or the
surrounding counties at this time,
nevertheless, the agency will
continuously monitor these locations
under a moratorium for changes, such as
any increase in beneficiary complaints,
to ensure that no access to care issues
arise in the future.

IV. Extension of Home Health
Moratoria—Geographic Locations

In accordance with §424.570(b), CMS
may deem it necessary to extend the
moratoria in 6-month increments. Under
its authority at § 424.570(b), CMS is
extending the temporary moratoria on
the Medicare enrollment of HHAs in the
geographic locations discussed in this
section. Under regulations at §§455.470
and 457.990, this moratorium also
applies to the enrollment of HHASs in
Medicaid and CHIP. At § 424.570(b),
CMS stated it would publish a Federal
Register document announcing any
extension, and this document fulfills
that requirement.

A. Moratorium on Enrollment of HHAs
in the Florida Counties of Miami-Dade
and Monroe

In the July 31, 2013 Federal Register
(78 FR 46340), CMS published a
document announcing the imposition of
a temporary moratorium on the
enrollment of new HHAs in the Florida
counties of Miami-Dade and Monroe, as
well as the qualitative and quantitative
factors that supported CMS’
determination of a need for the
moratorium. CMS consulted with both
the HHS—OIG and DOJ regarding the
extension of the moratorium on new
HHAs in Miami-Dade and Monroe
counties, and both HHS-OIG and DOJ
agree that a significant potential for
fraud, waste and abuse continues to
exist in this geographic area. Law
enforcement agencies continue to
investigate and prosecute significant
fraudulent activity relating to home
health services in these counties. For
example, five Miami residents were
arrested for their roles in a $48 million
home health scheme on September 25,
2013,40 and three home health recruiters
pled guilty for their role in the same $48
million scheme 4 on September 4 and

40 http://www.justice.gov/opa/pr/2013/
September/13-crm-1071.html.

41 http://www.justice.gov/opa/pr/2013/
September/13-crm-985.html.

26, 2013.42 Additionally, two Miami-
Dade County, FL health care clinic
owners pled guilty in connection with
an $8 million health care fraud scheme
involving a now-defunct home health
care company on August 13, 2013.43

As stated in the July 31, 2013 Federal
Register document, CMS’ data showed
that Miami-Dade County had the highest
ratio of HHAs to Medicare FFS
beneficiaries compared to comparison
counties, as well as the highest
payments to HHAs compared to
comparison counties. During the first 60
days of the moratorium, CMS revoked
the billing privileges of 14 HHAs, and
deactivated the billing privileges of 7
HHAs in Miami-Dade, FL. CMS has also
performed other actions, such as
payment suspensions and revocation of
provider/supplier numbers for HHAs in
this target area.

As provided in § 424.570(d), CMS
may lift a moratorium at any time if the
President declares an area a disaster
under the Robert T. Stafford Disaster
Relief and Emergency Assistance Act, if
circumstances warranting the
imposition of a moratorium have abated,
if the Secretary has declared a public
health emergency or, if in the judgment
of the Secretary, the moratorium is no
longer needed. Neither Miami-Dade
County nor Monroe County has been the
site of a recent disaster or public health
emergency. Additionally, the
circumstances warranting the
imposition of the moratorium have not
yet abated, and CMS has determined
that the moratorium is still needed as
we monitor the indicators described and
continue with administrative actions
such as payment suspensions and
revocation of provider/supplier
numbers.

Based upon CMS’ consultation with
the State Medicaid Agency, CMS has
concluded that extending this
moratorium will not create an access to
care issue for Medicaid or CHIP
beneficiaries in Miami-Dade, FL or the
surrounding county at this time. CMS
also reviewed Medicare data for the
target and surrounding county and
found there are no problems with access
to HHAs. Additionally, as described in
section I.B.4. of this document, MedPAC
has not reported any problems with
Medicare beneficiary access to home
health care. While CMS has determined
there are no access to care issues for
Medicare beneficiaries, nevertheless, the

42 http://www.justice.gov/opa/pr/2013/
September/13-crm-1077.html.

43 http://www.fbi.gov/miami/press-releases/2013/
health-care-clinic-owners-plead-guilty-in-miami-
for-roles-in-8-million-health-care-fraud-scheme.


http://www.fbi.gov/miami/press-releases/2013/health-care-clinic-owners-plead-guilty-in-miami-for-roles-in-8-million-health-care-fraud-scheme
http://www.fbi.gov/miami/press-releases/2013/health-care-clinic-owners-plead-guilty-in-miami-for-roles-in-8-million-health-care-fraud-scheme
http://www.fbi.gov/miami/press-releases/2013/health-care-clinic-owners-plead-guilty-in-miami-for-roles-in-8-million-health-care-fraud-scheme
http://www.justice.gov/opa/pr/2013/September/13-crm-1071.html
http://www.justice.gov/opa/pr/2013/September/13-crm-1071.html
http://www.justice.gov/opa/pr/2013/September/13-crm-1077.html
http://www.justice.gov/opa/pr/2013/September/13-crm-1077.html
http://www.justice.gov/opa/pr/2013/September/13-crm-985.html
http://www.justice.gov/opa/pr/2013/September/13-crm-985.html
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agency will continue to monitor these
locations.

As a result of the law enforcement
consultation and consideration of the
factors and activities described, CMS
has determined that the temporary
enrollment moratorium will be
extended for 6 months to combat fraud
in this area.

B. Moratorium on Enrollment of HHAs
in the Illinois Counties of Cook, DuPage,
Kane, Lake, McHenry and Will

In the July 31, 2013 Federal Register
(78 FR 46340), CMS published a
document announcing the imposition of
a temporary moratorium on the
enrollment of new HHAs in the Illinois
Counties of Cook, DuPage, Kane, Lake,
McHenry and Will, as well as the
qualitative and quantitative factors that
supported CMS’ determination of a need
of the moratorium.

CMS consulted with both the HHS—
OIG and DOJ regarding the extension of
the moratorium on new HHAs in Cook
and surrounding counties, and both
HHS-OIG and DOJ agree that a
significant potential for fraud, waste and
abuse continues to exist in this
geographic area. We have found that law
enforcement activities continue. For
example, a Chicago resident was
arrested in connection with an
indictment in an alleged $12 million
home health fraud scheme on October
29, 2013.4¢ In another example, nine
defendants were indicted in a Chicago
home health kickback scheme on
September 26, 2013.45 The CEO of a
Chicago home health company was
arrested and $2.6 million in alleged
fraud proceeds from various bank
accounts were seized on August 27,
2013. A physician who was also
involved in this same scheme was
arrested.#6

As stated in the July 31, 2013 Federal
Register document, CMS’ data showed
that the growth rate in Cook County was
double the national average of
comparison counties, and that payments
to HHAs were some of the highest
nationally compared to the comparison
counties. CMS has performed
administrative actions, including
investigations, referrals to law
enforcement and payment suspensions
on HHAs in this target area.

As provided in § 424.570(d), CMS
may lift a moratorium at any time if the
President declares an area a disaster

44 https://oig.hhs.gov/fraud/enforcement/
criminal/.

45 http://www.justice.gov/usao/iln/pr/chicago/
2012/pr0925_01.pdf.

46 http://www.fbi.gov/chicago/press-releases/
2013/mobile-doctors-chicago-ceo-and-doctor-
arrested-on-federal-health-care-fraud-charges.

under the Robert T. Stafford Disaster
Relief and Emergency Assistance Act, if
circumstances warranting the
imposition of a moratorium have abated,
if the Secretary has declared a public
health emergency, or if in the judgment
of the Secretary, the moratorium is no
longer needed. Cook and the
surrounding counties have not been the
site of a recent disaster or public health
emergency. Additionally, the
circumstances warranting the
imposition of the moratorium have not
yet abated, and CMS has determined
that the moratorium is still needed as
we monitor the indicators described and
continue with administrative actions
such as payment suspensions and
revocations of provider/supplier
numbers.

Based upon CMS’ consultation with
the State Medicaid Agency, CMS
concluded that extending this
moratorium will not create an access to
care issue for Medicaid or CHIP
beneficiaries in Cook or the surrounding
counties at this time. CMS also
reviewed Medicare data for the target
and surrounding counties and found
there are no problems with access to
HHAs. Additionally, as described in
section I.B.4. of this document, MedPAC
has not reported any problems with
Medicare beneficiary access to home
health care. While CMS has determined
there are no access to care issues for
Medicare beneficiaries, nevertheless, the
agency will continue to monitor these
locations.

As a result of the law enforcement
consultation and consideration of the
factors and activities described, CMS
has determined that this temporary
enrollment moratorium will be
extended for 6 months to combat fraud
in this area.

V. Extension of Ambulance Moratoria—
Geographic Area

A. Moratorium on the Enrollment of
Ambulance Suppliers and Providers in
the Texas Counties of Harris, Brazoria,
Chambers, Fort Bend, Galveston,
Liberty, Montgomery and Waller

In the July 31, 2013 Federal Register
(78 FR 46340), CMS published a
document announcing the imposition of
this temporary moratorium on the
enrollment of new ambulance suppliers
and providers in the Texas Counties of
Harris, Brazoria, Chambers, Fort Bend,
Galveston, Liberty, Montgomery and
Waller, as well as the qualitative and
quantitative factors that supported CMS’
determination of a need of the
moratorium.

CMS consulted with both the HHS-
OIG and DOJ regarding the extension of

the moratorium on new ambulances in
Harris County, TX and surrounding
counties, and both HHS-OIG and DOJ
agree that a significant potential for
fraud, waste and abuse continues to
exist in this geographic area. For
example, the owner of a Houston-based
ambulance company was convicted of
multiple counts of health care fraud on
October 30, 2013.47

As stated in the July 31, 2013 Federal
Register document, CMS’ data showed
that Harris County, TX had the highest
ratio of ambulance suppliers to
Medicare beneficiaries compared to the
comparison counties, as well as having
the highest number of providers not
continuously billing since 2008—a
strong indicator of churn (churn is a
term used to describe the switching
between provider numbers when a
provider number is identified as being
involved in fraud and abuse)—
compared to the comparison counties.
In the first 60 days of the moratorium,
CMS has revoked the billing privileges
of 15 ambulance suppliers.

As provided in §424.570(d), CMS
may lift a moratorium at any time if the
President declares an area a disaster
under the Robert T. Stafford Disaster
Relief and Emergency Assistance Act, if
circumstances warranting the
imposition of a moratorium have abated,
if the Secretary has declared a public
health emergency, or if in the judgment
of the Secretary, the moratorium is no
longer needed. Harris County, TX and
the surrounding counties have not been
the site of a recent disaster or public
health emergency. Additionally, the
circumstances warranting the
imposition of a moratorium have not yet
abated, and CMS has determined that
the moratorium is still needed as we
monitor the indicators described and
continue with administrative actions
such as payment suspensions and
revocations of provider/supplier
numbers.

Based upon CMS’ consultation with
the State Medicaid Agency, CMS
concluded that extending this
moratorium will not create an access to
care issue for Medicaid or CHIP
beneficiaries in Harris County, TX or the
surrounding counties at this time. CMS
also reviewed Medicare data for the
target and surrounding counties and
found there are no problems with access
to ambulance services. Additionally, as
described in section 1.B.4. of this
document, MedPAC has not reported
any problems with Medicare beneficiary

47 http://www.yourhoustonnews.com/deer_park/
news/owner-of-texas-based-ambulance-service-
convicted-of-health-care/article_49a3ed6e-355e-
5478-aa99-8d383071d1dc.html.


http://www.yourhoustonnews.com/deer_park/news/owner-of-texas-based-ambulance-service-convicted-of-health-care/article_49a3ed6e-355e-5478-aa99-8d383071d1dc.html
http://www.yourhoustonnews.com/deer_park/news/owner-of-texas-based-ambulance-service-convicted-of-health-care/article_49a3ed6e-355e-5478-aa99-8d383071d1dc.html
http://www.yourhoustonnews.com/deer_park/news/owner-of-texas-based-ambulance-service-convicted-of-health-care/article_49a3ed6e-355e-5478-aa99-8d383071d1dc.html
http://www.yourhoustonnews.com/deer_park/news/owner-of-texas-based-ambulance-service-convicted-of-health-care/article_49a3ed6e-355e-5478-aa99-8d383071d1dc.html
http://www.fbi.gov/chicago/press-releases/2013/mobile-doctors-chicago-ceo-and-doctor-arrested-on-federal-health-care-fraud-charges
http://www.fbi.gov/chicago/press-releases/2013/mobile-doctors-chicago-ceo-and-doctor-arrested-on-federal-health-care-fraud-charges
http://www.fbi.gov/chicago/press-releases/2013/mobile-doctors-chicago-ceo-and-doctor-arrested-on-federal-health-care-fraud-charges
http://www.justice.gov/usao/iln/pr/chicago/2012/pr0925_01.pdf
http://www.justice.gov/usao/iln/pr/chicago/2012/pr0925_01.pdf
https://oig.hhs.gov/fraud/enforcement/criminal/
https://oig.hhs.gov/fraud/enforcement/criminal/
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access to ambulance services. While
CMS has determined there are no access
to care issues for Medicare beneficiaries,
nevertheless, the agency will continue
to monitor these locations.

As a result of the law enforcement
consultation and consideration of the

factors and activities described, CMS
has determined that the temporary
enrollment moratorium will be
extended for 6 months to combat fraud
in these areas.

VI. Summary of the Moratoria
Locations

CMS is executing its authority under
sections 1866(j)(7), 1902(kk)(4), and
2107(e)(1)(D) of the Act to implement a
moratorium in the following counties
for these providers and suppliers:

TABLE 1—NEW HOME HEALTH AGENCY MORATORIA

Medicare data

Medicaid data

City and State Counties Law enforcement activity (2012) (2011)

Fort Lauderdale, FL ........... Broward .......cccoccoiiiiiiinns Adjacent to HEAT Miami- Ratio of HHAs to Medicare | HHAs were paid 95 per-
Dade Strike Force Loca- FFS Beneficiaries was cent more per year com-
tion. 92 percent higher than pared to the rest of the

Comparison Counties. state.

Detroit, Ml .....cccocciiniiiins Macomb ... HEAT Strike Force Loca- Compounded annual HHAs were paid 24 per-
Monroe tion. growth was almost dou- cent more per year com-
Oakland ble the national average. pared to the rest of the
Washtenaw state.
Wayne

Dallas, TX ..ccocveevieeeeiieeens (7] 1115 IR HEAT Strike Force Loca- Ratio of HHAs to Medicare | Spent 35 percent more per
Dallas tion. FFS Beneficiaries was home health user com-
Denton 365 percent higher than pared to the rest of the
Ellis Comparison Counties. state.
Kaufman
Rockwall
Tarrant

Houston, TX ......cccoiiieenne Brazoria Chambers ........... HEAT Strike Force Loca- Ratio of HHAs to Medicare | Spent 83 percent more per

Fort Bend Galveston

tion.

FFS Beneficiaries was

home health user com-

Harris 276 percent higher than pared to the rest of the
Liberty Montgomery Comparison Counties. state.
Waller
TABLE 2—NEW AMBULANCE MORATORIUM
City and State Counties Law enforcement activity Med(igg:%)data Med(iggi1d1 )data
Philadelphia, PA ................ BUCKS (PA) .ooeiiiiiiiiiiiies | et Ratio of Ambulance Sup- Ambulances paid 130 per-

Delaware (PA)
Montgomery (PA)
Philadelphia (PA)
Burlington (NJ)
Camden (NJ)
Gloucester (NJ)

pliers to Medicare FFS
Beneficiaries was 232
percent higher than

Comparison Counties.

cent more per year com-
pared to the rest of the
state.

VII. Regulatory Impact Statement

CMS has examined the impact of this
document as required by Executive
Order 12866 on Regulatory Planning
and Review (September 30, 1993),
Executive Order 13563 on Improving
Regulation and Regulatory Review
(January 18, 2011), the Regulatory
Flexibility Act (RFA) (September 19,
1980, Pub. L. 96—-354), section 1102(b) of
the Social Security Act, section 202 of
the Unfunded Mandates Reform Act of
1995 (March 22, 1995; Pub. L. 104—4),
Executive Order 13132 on Federalism
(August 4, 1999) and the Congressional
Review Act (5 U.S.C. 804(2)).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory

approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RIA) must be prepared for major
regulatory actions with economically
significant effects ($100 million or more
in any 1 year). This document will
prevent the enrollment of new home
health providers and ambulance
suppliers in Medicare, and ambulance
providers in Medicaid and CHIP.
Though savings may accrue by denying
enrollments, the monetary amount
cannot be quantified. After the
imposition of the moratoria on July 30,
2013, 231 HHAs and 7 ambulance
companies in all geographic areas
affected by the moratoria had their
applications denied. We have found the
number of applications that are denied

after 60 days declines dramatically, as
most providers and suppliers will not
submit applications during the
moratoria period. Therefore, this
document does not reach the economic
threshold and thus is not considered a
major action.

The RFA requires agencies to analyze
options for regulatory relief of small
entities. For purposes of the RFA, small
entities include small businesses,
nonprofit organizations, and small
governmental jurisdictions. Most
hospitals and most other providers and
suppliers are small entities, either by
nonprofit status or by having revenues
of $7.0 million to $35.5 million in any
one year. Individuals and states are not
included in the definition of a small
entity. CMS is not preparing an analysis
for the RFA because it has determined,
and the Secretary certifies, that this
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document will not have a significant
economic impact on a substantial
number of small entities.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if an action may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, CMS defines a small rural
hospital as a hospital that is located
outside of a Metropolitan Statistical
Area for Medicare payment regulations
and has fewer than 100 beds. CMS is not
preparing an analysis for section 1102(b)
of the Act because it has determined,
and the Secretary certifies, that this
document will not have a significant
impact on the operations of a substantial
number of small rural hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
regulatory action whose mandates
require spending in any 1 year of $100
million in 1995 dollars, updated
annually for inflation. In 2013, that
threshold is approximately $141
million. This document will have no
consequential effect on state, local, or
tribal governments or on the private
sector.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed regulatory action (and
subsequent final action) that imposes
substantial direct requirement costs on
state and local governments, preempts
state law, or otherwise has Federalism
implications. Since this document does
not impose any costs on state or local
governments, the requirements of
Executive Order 13132 are not
applicable.

In accordance with the provisions of
Executive Order 12866, the Office of
Management and Budget reviewed this
document.

Authority: Sections 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh) and 44 U.S.C. Chapter 35; Sec. 1103
of the Social Security Act (42 U.S.C. 1302).

Dated: January 27, 2014.

Marilyn Tavenner,

Administrator, Centers for Medicare &
Medicaid Services.

[FR Doc. 2014-02166 Filed 1-30-14; 4:15 pm]
BILLING CODE 4120-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 130717633—-4069-02]
RIN 0648-XC772

Fisheries Off West Coast States;
Coastal Pelagic Species Fisheries;
Annual Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement the annual catch limit (ACL),
acceptable biological catch (ABC),
annual catch target (ACT) and
associated annual reference points for
Pacific mackerel in the U.S. exclusive
economic zone (EEZ) off the Pacific
coast for the fishing season of July 1,
2013, through June 30, 2014. This final
rule is implemented according to the
Coastal Pelagic Species (CPS) Fishery
Management Plan (FMP). The 2013/
2014 ACL for Pacific mackerel is 52,358
metric tons (mt). The ACT, which will
be the directed fishing harvest target, is
39,268 mt. If the fishery attains the ACT,
the directed fishery will close, reserving
the difference between the ACL and
ACT (which is 13,089 mt) as a set aside
for incidental landings in other CPS
fisheries and other sources of mortality.
This final rule is intended to conserve
and manage the Pacific mackerel stock
off the U.S. West Coast.

DATES: Effective March 6, 2014, through
June 30, 2014.

FOR FURTHER INFORMATION CONTACT:
Joshua Lindsay, West Coast Region,
NMFS, (562) 980-4034.

SUPPLEMENTARY INFORMATION: During
public meetings each year, the estimated
biomass for Pacific mackerel is
presented to the Pacific Fishery
Management Council’s (Council) CPS
Management Team (Team), the
Council’s CPS Advisory Subpanel
(Subpanel) and the Council’s Scientific
and Statistical Committee (SSC), where
the biomass and the status of the
fisheries are reviewed and discussed.
The biomass estimate is then presented
to the Council along with the calculated
overfishing limit (OFL), acceptable
biological catch (ABC), annual catch
limit (ACL) and annual catch target
(ACT) recommendations and comments
from the Team, Subpanel and SSC.
Following review by the Council and
after hearing public comment, the

Council adopts a biomass estimate and
makes its catch level recommendations
to NMFS.

The final rule will implement the
2013/2014 ACL, ACT and other annual
catch reference points, including OFL
and an ABC that takes into
consideration uncertainty surrounding
the current estimate of biomass, for
Pacific mackerel in the U.S. EEZ off the
Pacific coast. The CPS FMP and its
implementing regulations require NMFS
to set these annual catch levels for the
Pacific mackerel fishery based on the
annual specification framework in the
FMP. For the 2013/2014 fishing season
the ACL is set equal to the result of the
ABC calculation. This formula is:

ABC = Biomass * Buffer * Fysy *
Distribution with the parameters
described as follows:

1. Biomass. The estimated stock
biomass of Pacific mackerel for the
2013/2014 management season is
272,932 mt.

2. Buffer. Used to addresses
uncertainty in the OFL. For the 2013/
2014 fishing season the buffer value is
0.913496. This is based on the Council’s
recommendation of a P* of 0.45 and the
SSC recommended sigma of 0.72. The
sigma for this year is double that used
for previous years due to a higher level
of uncertainty in the biomass estimate.

3. Fusy. The fishing mortality rate at
maximum sustainable yield (MSY) is set
to 0.30.

4. Distribution. The average portion
(currently 70%) of the total Pacific
mackerel biomass that is estimated to be
in the U.S. EEZ off the Pacific coast.

At the June 2013 Council meeting, the
Council recommended management
measures for the Pacific mackerel
fishery. These management measures
and catch specifications are based on
the control rules established in the CPS
FMP and a biomass estimate of 272,932
mt (the result of a full stock assessment
that was completed in 2011 and
updated based on a projection estimate
for 2013). This biomass estimate was
reviewed and approved by the SSC as
the best available science for use in
management.

In this final rule, based on
recommendations from the Council’s
SSC and other advisory bodies, the
Council recommended and NOAA
Fisheries (NMFS) is implementing, an
OFL of 57,316 mt, an ABC of 52,358 mt,
an ACL 52,358 and an ACT of 39,268 mt
for the 2013/2014 Pacific mackerel
fishing season. The Pacific mackerel
fishing season runs from July 1 to June
30 of the following year.

Amendment 13 (“ACL” amendment)
to the CPS FMP established a framework
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that sets the ACL equal to the calculated
ABC (reduced from OFL for scientific
uncertainty) or the result of the harvest
guideline (HG) equation (maximum
quota prior to Amendment 13),
whichever value is less. This is the first
time in the two years since
implementation of Amendment 13 that
the ACL (maximum directed fishing
quota) is based on the ABC as opposed
to the HG; which for 2013 was
calculated to be 53,494 mt.

If the ACT is attained, the directed
fishery will close, and the difference
between the ACL and ACT (13,089 mt)
will be reserved as a set aside for
incidental landings in other CPS
fisheries and other sources of mortality.
In that event, incidental harvest
measures will be in place for the
remainder of the fishing year, including
a 45 percent incidental catch allowance
when Pacific mackerel are landed with
other CPS. In other words, no more than
45 percent by weight of the CPS landed
per trip may be Pacific mackerel, except
that up to 1 mt of Pacific mackerel could
be landed without landing any other
CPS. Upon the fishery attaining the
ACL/ABC (52,358 mt), no vessels in CPS
fisheries may retain Pacific mackerel.
The purpose of the incidental set-aside

and allowance of an incidental fishery
is to allow for the restricted incidental
landings of Pacific mackerel in other
fisheries, particularly other CPS
fisheries, when the directed fishery is
closed to reduce potential discard of
Pacific mackerel and allow for
continued prosecution of other
important CPS fisheries.

The NMFS West Coast Regional
Administrator will publish a notice in
the Federal Register announcing the
date of any closure to either directed or
incidental fishing. Additionally, to
ensure the regulated community is
informed of any closure NMFS will also
make announcements through other
means available, including fax, email,
and mail to fishermen, processors, and
state fishery management agencies.

On September 18, 2013, a proposed
rule was published for this action and
public comments solicited (78 FR
57348). No comments were received.
For further background information on
this action please refer to the preamble
of the proposed.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Fishery
Conservation and Management Act, the

NMFS Assistant Administrator has
determined that this final rule is
consistent with the CPS FMP, other
provisions of the Magnuson-Stevens
Fishery Conservation and Management
Act, and other applicable law.

This final rule is exempt from review
under Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification. As a result, a
regulatory flexibility analysis was not
required and none was prepared.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 29, 2014.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2014-02285 Filed 2—3-14; 8:45 am]|
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Food and Nutrition Service
[FNS—2011-0030]

7 CFR Parts 210 and 235
RIN 0584-AE19

Professional Standards for State and
Local School Nutrition Programs
Personnel as Required by the Healthy,
Hunger-Free Kids Act of 2010

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
establish minimum professional
standards for school nutrition personnel
who manage and operate the National
School Lunch and School Breakfast
Programs. The proposed rule would also
institute hiring standards for the
selection of State and local school
nutrition program directors; and require
all personnel in these programs to
complete annual continuing education/
training. These proposed changes
respond to amendments made by
section 306 of the Healthy, Hunger-Free
Kids Act of 2010 (HHFKA), which
require USDA to establish professional
standards for school nutrition
personnel. The HHFKA also requires
each State to provide at least annual
training to local educational agency and
school nutrition personnel. This
proposed rule is expected to provide
consistent, national standards for school
nutrition professionals and staff. The
principal benefit of this proposed rule is
to ensure that key school nutrition
personnel are meeting minimum
professional standards in order to
adequately perform the duties and
responsibilities of their positions.
DATES: To be assured of consideration,
written comments on this proposed rule
must be received by the Food and
Nutrition Service on or before April 7,
2014.

ADDRESSES: The Food and Nutrition
Service, USDA, invites interested

persons to submit written comments on
this proposed rule. Comments must be
submitted through one of the following
methods:

e Preferred method: Federal
eRulemaking Portal at http://
www.regulations.gov. Follow the online
instructions for submitting comments.

e Mail: Comments should be
addressed to Julie Brewer, Chief, Policy
and Program Development Branch,
Child Nutrition Division, Food and
Nutrition Service, Department of
Agriculture, P.O. Box 66874, Saint
Louis, MO, 63166.

All comments submitted in response
to this proposed rule will be included
in the record and will be made available
to the public. Duplicate comments are
not considered. Therefore, we request
that commenters submit comments
through only one of the methods listed
above. Please be advised that the
substance of the comments and the
identity of the individuals or entities
submitting the comments will be subject
to public disclosure. FNS will make the
comments publicly available on the
Internet via http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Sara
Olson, Policy and Program Development
Branch, Child Nutrition Division, Food
and Nutrition Service at (703) 305—-2590.
SUPPLEMENTARY INFORMATION:

I. Background

Section 306 of the Healthy, Hunger-
Free Kids Act of 2010, Public Law 111—
296 (HHFKA) amended section 7 of the
Child Nutrition Act of 1966 (CNA) (42
U.S.C. 1776) by adding paragraph (g),
“Professional Standards for School Food
Service.” This rule proposes to amend
7 CFR part 210, the regulations
governing the National School Lunch
Program, and 7 CFR part 235, the
regulations governing State
Administrative Expense Funds,
consistent with amendments made to
the CNA by the HHFKA.

Section 306 directs the Secretary to:

o Establish a program of mandatory
education, training, and certification for
all school nutrition directors
responsible for the management of a
school food authority. The program
must include minimum educational and
periodic training requirements
necessary to successfully manage the
school meals programs.

e Require that each local educational
agency or school food authority ensure

that local nutrition personnel complete
annual training and receive annual
certification (as specified by the
Secretary) to demonstrate competence
in the areas covered by the training,
including ensuring individuals
conducting or overseeing administrative
procedures receive training at intervals
defined by the Secretary.

¢ Establish criteria and standards for
States to use in the selection of State
agency directors with responsibility for
the National School Lunch Program
(NSLP) and the School Breakfast
Program (SBP).

¢ Require each State to provide at
least annual training in administrative
practices to local educational agency
and school nutrition personnel.

In developing this proposal, USDA
considered input from a variety of
sources. First, in November 2011, FNS
conducted a session at the State Agency
Meeting for State Child Nutrition
Directors and their staff members. FNS
explained the requirements of the
HHFKA and solicited feedback from the
audience. The participants brought up a
number of general issues for USDA to
consider, including grandfathering (the
practice of exempting existing personnel
from the new requirements), monitoring
by State agencies, and how the new
requirements would relate to existing
State and local standards.

On March 13-14, 2012, in an effort to
obtain additional information from
those who would be directly impacted
by the HHFKA amendments, FNS held
a two-day listening session attended by
approximately 60 invited stakeholders,
representing a variety of State agencies,
local educational agencies (both large
and small), professional associations
and other constituencies concerned
with child nutrition. Through small
group activities, breakout sessions and
full group discussions, stakeholders
provided suggestions for USDA to
consider when proposing standards for
required and preferred professional
standards. Participants also offered
input on use of resources to successfully
implement national standards, as well
as how to overcome potential barriers/
challenges in implementation.

As follow-up to the March session,
interested participants volunteered to
continue to provide input via
conference calls. Participants on the
calls continued to include State and
district directors, professional
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organizations, and USDA staff. Calls
focused on three topics: criteria and
standards for hiring State agency
directors; minimum education and
training requirements for school
nutrition directors; and training
requirements for school nutrition
managers and other staff. FNS
conducted the conference calls in the
five months following the listening
session.

FNS also offered sessions describing
Section 306 of HHFKA at the School
Nutrition Association’s Annual National
Conference in July 2012 and July 2013,
and received comments and feedback
from attendees. The audience,—which
consisted of State agency directors and
staff, school nutrition directors,
managers and other personnel,—
provided significant input on proposed
school nutrition program professional
standards.

II. Overview of the Proposed Rule

This rule proposes to establish the
criteria and procedures for
implementing the provisions in section
7(g) of the CNA (42 U.S.C. 1776 (g)). The
proposed rule would amend 7 CFR part
210 by redesignating §§210.30 and
210.31 as §§210.31 and 210.32,
respectively. A new §210.30, School
nutrition program professional
standards, would be added, as would
new definitions in § 210.2. The
proposed rule would also amend 7 CFR
part 210 by revising §§210.15, 210.18,
210.20, and 210.32 (as redesignated).
The proposed rule would amend 7 CFR
part 235 by revising §§ 235.4, 235.6,
235.11, and 235.12. No administrative
reporting burden is associated with this
proposed rule.

Use of Terms

To ensure a consistent understanding
of this rulemaking, the use of terms is
discussed below.

The HHFKA uses the term “local
educational agency” when describing
the local entity responsible for
compliance with school nutrition
program professional standards. The
local educational agency, as the
authority responsible for the
administrative control of public or
private nonprofit educational
institutions within a defined area of the
state, has responsibilities beyond school
nutrition programs. Accordingly, for
purposes of this proposed regulation,
the requirements will refer to and apply
to the school food authority (SFA),
which is the governing body that has the
legal authority to operate the school
meal programs. The term ““local
educational agency”” will be used to

define requirements that vary by size of
student enrollment.

State directors of school nutrition
programs include those individuals at
the State agency level with
responsibility for oversight of the NSLP
and SBP. State directors of distributing
agencies include those individuals at
the State agency level with
responsibility for the distribution of
USDA Foods in schools under 7 CFR
part 250. The Department recognizes
that these roles may rest with one
individual in some states.

School nutrition program directors are
those local individuals directly
responsible for the management of the
day-to-day operations of school
nutrition programs for all participating
schools under the jurisdiction of the
school food authority. School nutrition
program managers are those individuals
directly responsible for the management
of the day-to-day operations of school
nutrition programs for a participating
school(s). School nutrition program staff
are those individuals without
managerial responsibilities who are
involved in routine operations of school
nutrition programs for a participating
school(s). This may include, for
example, those individuals who prepare
and serve meals, process transactions at
the point of service, and review free/
reduced price applications. These
definitions as described above are
applicable whether or not an SFA is
operated by a food service management
company. The proposed rule would
define the terms school nutrition
directors, managers and staff in
proposed § 210.2. If an individual
possesses responsibilities for more than
one of these positions, the higher level
position requirements will apply. For
instance, an individual fulfilling the
roles of both director and manager
would be required to meet the proposed
requirements for school nutrition
directors.

Minimum Standards

The professional standards proposed
in this rulemaking represent minimum
standards that State agencies, school
food authorities and local school
nutrition personnel would be required
to meet. For example, if the proposed
minimum requirement is a bachelors
degree in specific fields, a candidate
with a master’s degree or higher in those
fields would meet and exceed the
minimum proposed requirement.
Therefore, the candidate would be
eligible for hire. State agencies and/or
school food authorities would have the
discretion to establish their own
professional standards should they wish
to do so, as long as such standards are

not inconsistent with the minimum
standards established by FNS. For
instance, a State may choose to consider
additional factors, such as State
certificates, as an aspect of the required
professional standards criteria.

School Nutrition Program Professional
Standards for School Nutrition
Program Directors, School Nutrition
Program Managers and Staff

School Nutrition Program Directors
Hiring Standards

Section 7(g)(1)(A) of the CNA, now
requires the Secretary to establish a
program of required education, training
and certification for directors, including
the minimum educational requirements
necessary to successfully manage the
NSLP and SBP.

Proposed §210.30(b)(1) would require
that beginning July 1, 2015, all school
nutrition program directors hired must
meet minimum educational
requirements. FNS has categorized the
minimum educational requirements into
four distinct local educational agency
(LEA) sizes, based on student
enrollment (LEAs with 2,499 students or
less, between 2,500 and 9,999 students,
between 10,000 and 24,999 students,
and LEAs with 25,000 or more
students). This is in recognition of the
fact that as LEA size increases, the level
of responsibility and complexity of the
food service system also increases and
necessitates a higher minimum
educational level. Some level of prior
relevant school nutrition program
experience is also proposed to be
required in conjunction with the
educational requirements for the two
smaller LEA sizes.

At all LEA sizes, if a new director has
attained a bachelor’s degree or higher
(in an academic major or area of
concentration as described further
below), no prior experience would be
required. This is in consideration of the
possibility that some well-qualified
directors may accept a director position
shortly following college graduation.
However, the proposed rule strongly
encourages school food authorities to
seek individuals with at least one year
of management experience, preferably
in school nutrition programs, at all LEA
sizes.

While the intent of this proposed
regulation is to set a minimum level of
expertise in key school nutrition
program positions, we recognize that
expectations must be reasonable and
achievable, particularly in rural or small
LEAs. This concern was expressed
repeatedly by stakeholders who
provided input at the public forums
described earlier in this preamble.
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Accordingly, this rule proposes several
different pathways for a candidate to
meet the educational requirement for all
LEAs and seeks comments on these
proposed approaches as well as
appropriate alternatives.

Additionally, current directors
indicated that some directors may have
responsibility for more than one small
school food authority. One potential
solution for ensuring that school food
authorities with director position
openings meet the proposed hiring
standards is to select an individual that
will oversee more than one school food
authority. However, if a director is
responsible for multiple school food
authorities, he/she would be required to
comply with the educational standards
for the total enrollment of the LEAs he
or she oversees (e.g., for three LEAs with
4,000 students each, for a total
enrollment of 12,000, the school
nutrition program director must meet
the proposed educational criteria for the
10,000-24,999 student category). In this
proposed rule, “hire date” is defined as
the official date listed on hiring
paperwork. It may or may not be
equivalent to an employee’s start date.

School Nutrition Program Directors
With LEA Enrollment of 2,499 Students
or Fewer

The proposed standards for this LEA
size are based on information from the
public forums, as well as by the most
recent results from the fourth School
Nutrition Dietary Assessment Study
(SNDA-IV), conducted during School
Year 2011-12. According to this survey,
34 percent of current directors in LEAs
of this size possess an associate’s degree
or higher. An additional 27 percent have
completed some college without a
degree; however 27 percent only possess
a high school diploma. As noted above,
this helped inform the decisions to both
apply the educational standards to new
directors only, as well as propose
alternate pathways for hiring of
directors in LEAs of this size. This is
intended to assist LEAs of very small
size in achieving compliance with the
proposed standards.

Under proposed § 210.30(b)(1)(i),
school nutrition program directors with
an LEA enrollment of 2,499 students or
fewer would be required to possess one
of the following at the time of hiring:

e A bachelor’s degree, or equivalent
educational experience, with an
academic major or area of concentration
in food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, business, or a related field;

e A bachelor’s degree, or equivalent
educational experience, in any

academic major or area of concentration
and a State-recognized certificate in
food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, or business (additional
information on this educational
attainment option will be further
clarified in guidance);

e An associate’s degree, or equivalent
educational experience, with an
academic major or area of concentration
in food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, business, or a related field;
and at least one year of relevant school
nutrition program experience; or

o A high school diploma or
equivalency (such as the general
educational development diploma), and
at least five years of relevant school
nutrition program experience.

For this LEA size, and particularly in
rural areas, it is suggested and
encouraged that if directors are hired
without an associate’s degree, that the
school food authority and/or the State
agency train these directors and
encourage them to attain this degree
within five years—even if the manager
has five or more years of experience.
This is intended to bolster the credential
levels of school nutrition program
directors and enhance their practical
experience with training and formal
academic instruction.

School Nutrition Program Directors
With LEA Enrollment of 2,500 to 9,999
Students

According to SNDA-IV data on
educational attainment for directors in
LEAs with an enrollment of 2,500 to
9,999 students, nearly 70 percent of
current directors have an associate’s,
bachelor’s or graduate degree, and
another 22 percent have some college.
Therefore, only 8 percent of current
directors possess only a high school
diploma.

Proposed § 210.30(b)(1)(ii) would
require that new directors in this LEA
size possess one of the following at the
time of hiring:

e A bachelor’s degree, or equivalent
educational experience, with an
academic major or area of concentration
in food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, business, or a related field;

o A bachelor’s degree, or equivalent
educational experience, with any
academic major or area of concentration,
and a State-recognized certificate in
food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,

culinary arts, or business (additional
information on this educational
attainment option will be further
clarified in guidance);

e An associate’s degree, or equivalent
educational experience, with an
academic major or area of concentration
in food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, business, or a related field;
and at least one year of relevant school
nutrition program experience.

School food authorities would be
strongly encouraged to seek out
individuals who possess a bachelor’s
degree or higher in the fields described
above or individuals who are interested
in pursuing a bachelor’s degree post-
hire, in addition to at least one year of
relevant school nutrition program
experience.

School Nutrition Program Directors
With LEA Enrollment of 10,000 to
24,999 Students

According to SNDA-IV data on
educational attainment for directors in
LEAs with an enrollment of 10,000 to
24,999 students, nearly 85 percent of
current directors have a bachelor’s or
graduate degree.

Due to the increasing demands of a
position in a LEA of this size, yet in
recognition of the diversity of
backgrounds that provide sufficient
expertise for the director position,
proposed § 210.30(b)(1)(iii) would
require that new directors possess one
of the following at the time of hiring:

¢ A bachelor’s degree, or equivalent
educational experience, with an
academic major or area of concentration
in food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, business, or a related field;
or

¢ A bachelor’s degree, or equivalent
educational experience, with any
academic major or area of concentration,
and a State-recognized certificate in
food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, or business. Additional
information on this educational
attainment option will be further
clarified in guidance.

School food authorities would be
strongly encouraged to seek out
individuals who possess or are willing
to work toward a master’s degree with
an academic major or area of
concentration in fields noted
previously. Additionally, at least one
year of management experience,
preferably in school nutrition, would be
strongly recommended.
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In order to better ensure that directors
at this level, regardless of which
academic degree they have attained, are
adequately educated in the key areas of
food service management and nutrition,
school food authorities would also be
encouraged to seek individuals
possessing at least three credit hours at
the university level in food service
management and at least three credit
hours in nutritional sciences at the time
of hire.

School Nutrition Program Directors
With LEA Enrollment of 25,000 or More
Students

According to SNDA-IV data on
educational attainment for directors in
LEAs with an enrollment of 25,000 or
more students, nearly 80 percent of
current directors possess either a
bachelor’s or graduate degree.

USDA considered several
combinations of academic degrees,
credentialing and work experience for
directors in LEAs with an enrollment of
25,000 or more students. Ultimately,
USDA determined that for a director
with the level of financial responsibility
required for a LEA of this size, the
director must have a strong educational
background. Thus, the proposed rule at
§210.30(b)(1)(iv) would require that
new directors possess one of the
following:

¢ A bachelor’s degree, or equivalent
educational experience, with an
academic major or area of concentration
in food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, business, or a related field;

o A bachelor’s degree, or equivalent
educational experience, with any
academic major or area of concentration,
and a State-recognized certificate in
food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, or business (additional
information on this educational
attainment option will be further
clarified in guidance); or

e A master’s degree, or willingness to
work towards a master’s degree (in an
academic major or area of concentration
as described above), would be strongly
preferred. While no prior level of
experience would be required, the
proposed rule strongly encourages
school food authorities to seek
individuals with at least one year of
management experience, preferably in
school nutrition programs.

As with the criteria for directors in
LEAs with enrollments of 10,000 to
24,999 students, school food authorities
would also be encouraged to seek
individuals possessing at least three
credit hours at the university level in

food service management and at least
three credit hours in nutritional
sciences.

School Nutrition Program Directors of
All LEA Sizes

Given the vulnerable population
served by the school nutrition programs,
USDA believes knowledge of food safety
is essential to providing healthful and
safe school meals. The proposed rule at
§210.30(b)(1)(v) would require all new
directors, regardless of LEA size, to
possess at least eight hours of food
safety training within three years prior
to their starting date or complete such
training within 30 calendar days of the
employee’s starting date. A new director
may satisfy this training requirement by
providing documentation of training
that was completed either during a past
position or through a food safety course
or certificate program. Since the
requirements set forth in this proposed
rule are minimum standards, acceptable
time frames for prior training may vary
dependent upon State and/or local
health department rules and regulations.
New hires must provide sufficient
documentation of any prior training.

The following chart summarizes the
written requirements stated above for
school nutrition program directors,
broken down by each of the four LEA
sizes:

SUMMARY OF SCHOOL NUTRITION PROGRAM DIRECTOR PROPOSED PROFESSIONAL STANDARDS BY LOCAL EDUCATIONAL

AGENCY SIZE

Minimum requirements for
directors

Student enrollment 2,499
or less

Student enroliment 2,500—

)

Student enroliment
10,000—24,999

Student enrollment 25,000
or more

Minimum Education Stand-
ards (required) (new di-
rectors only).

Bachelor’s degree, or
equivalent educational
experience, with aca-
demic major or con-
centration in food and
nutrition, food service
management, dietetics,
family and consumer
sciences, nutrition edu-
cation, culinary arts,
business, or a related
field. OR.

Bachelor’s degree, or
equivalent educational
experience, with any
academic major or area
of concentration, and a
State-recognized certifi-
cate in food and nutri-
tion, food service man-
agement, dietetics, fam-
ily and consumer
sciences, nutrition edu-
cation, culinary arts, or
business; OR.

Bachelor’s degree, or
equivalent educational
experience, with aca-
demic major or con-
centration in food and
nutrition, food service
management, dietetics,
family and consumer
sciences, nutrition edu-
cation, culinary arts,
business, or a related
field; OR.

Bachelor’s degree, or
equivalent educational
experience, with any
academic major or area
of concentration, and a
State-recognized certifi-
cate in food and nutri-
tion, food service man-
agement, dietetics, fam-
ily and consumer
sciences, nutrition edu-
cation, culinary arts, or
business; OR.

Bachelor’s degree, or

equivalent educational
experience, with aca-
demic major or con-
centration in food and
nutrition, food service
management, dietetics,
family and consumer
sciences, nutrition edu-
cation, culinary arts,
business, or a related
field; OR.

Bachelor’'s degree, or

equivalent educational
experience, with any
academic major or area
of concentration, and a
State-recognized certifi-
cate in food and nutri-
tion, food service man-
agement, dietetics, fam-
ily and consumer
sciences, nutrition edu-
cation, culinary arts, or
business.

Same requirements as for
10,000—24,999.
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SUMMARY OF SCHOOL NUTRITION PROGRAM DIRECTOR PROPOSED PROFESSIONAL STANDARDS BY LOCAL EDUCATIONAL

AGENCY Si1zE—Continued

Minimum requirements for
directors

Student enrollment 2,499
or less

Student enrollment 2,500—

Student enroliment
10,000-24,999

Student enrollment 25,000
or more

Minimum Education Stand-

ards (preferred) (new di-
rectors only).

Associate’s degree, or
equivalent educational
experience, with aca-
demic major or con-
centration in food and
nutrition, food service
management, dietetics,
family and consumer
sciences, nutrition edu-
cation, culinary arts,
business, or a related
field; and at least one
year of relevant school
nutrition programs expe-
rience; OR

High school diploma (or
GED) and 5 years of rel-
evant experience in
school nutrition pro-
grams.

Directors hired without an
associate’s degree are
strongly encouraged to
work toward attaining
associate’s degree upon
hiring.

Associate’s degree, or
equivalent educational
experience, with aca-
demic major or con-
centration in food and
nutrition, food service
management, dietetics,
family and consumer
sciences, nutrition edu-
cation, culinary arts,
business, or a related
field; and at least one
year of relevant school
nutrition programs expe-
rience.

Directors hired without a
bachelor's degree
strongly encouraged to
work toward attaining
bachelor’s degree upon
hiring.

Master’s degree, or willing-

ness to work toward
master’s degree, pre-
ferred.

At least one year of man-
agement experience,
preferably in school nu-
trition, strongly rec-
ommended.

Master’s degree, or willing-
ness to work toward
master’s degree, pre-
ferred.

At least one year of man-

agement experience,
preferably in school nu-
trition, strongly rec-
ommended.

At least 3 credit hours at
the university level in
food service manage-
ment plus at least 3
credit hours in nutritional
sciences at time of hir-
ing strongly preferred.

At least 3 credit hours at
the university level in
food service manage-
ment plus at least 3
credit hours in nutritional
sciences at time of hir-
ing strongly preferred.

Minimum Prior Training
Standards (required)
(new directors only).

At least 8 hours of food safety training is required either 3 years prior to their starting date or completed within 30

days of employee’s starting date.

General Training/Education
Requirements for Directors, Managers
and Staff

Section 7(g)(2) of the CNA, now
requires the establishment of training
and certification for school food service
personnel. Stakeholders provided input
on criteria for continuing education/
training, as well as related issues such
as funding, ensuring access for all
employees to training opportunities,
and supervisor tracking and verifying
that such training was completed by
staff. Primary themes were the
importance of providing multiple paths,

methods, and technologies for meeting
training requirements; the importance of
validating the existing training programs
for this purpose; and ensuring that cost,
distance, and limited computer access
do not present significant barriers to
those needing training.

Stakeholders also expressed concerns
that FNS would be establishing a
certification or credentialing system,
which is a more structured program that
typically requires a credentialing exam
and leads to an official credential. FNS
has no intention of creating any type of
credentialing system. While currently in

the early stages of planning and
development, FNS intends to instead
create a certificate program to
acknowledge varying levels of training
completed that will align with the
minimum required annual continuing
education/training requirements
proposed in this regulation. This type of
program would be more loosely
structured, and instead would only
consist of recognition for various levels
of training. Some certificate levels
would therefore be readily obtained by
meeting the minimum annual training
requirements for school nutrition
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program staff, managers, and directors
(e.g.. one level of recognition once 15
cumulative training hours have been
completed, potentially over several
years; and a second level of recognition
after at least 30 hours of cumulative
training completed).

Such a tiered approach would
acknowledge those employees who meet
annual minimum training as well as
more formally recognize those
employees who choose to increase their
knowledge and expertise beyond what
is required for their positions. This
could provide an opportunity for school
nutrition program staff, at all levels, to
work toward and achieve increased
professional competency without
enrollment in a formal degree program.

FNS recognizes that some States have
already developed their own State
certificate programs, as well. While a
State certificate alone would not replace
the planned FNS certificate program
discussed above, annual continuing
education/training hours obtained for
the purposes of a State certificate would
be allowed to count toward training
required for the FNS certificate program.

The FNS certificate program would
consist of four core areas: Nutrition,
operations, administration, and
communications/marketing. These core
areas would include specific topics as
required by Section 7(g)(1)(A) of the
CNA. Additional training topics would
be contingent upon position title and/or
job function. For instance, those in a
director position may need to receive
additional training in: Menu planning;
standard operating procedures for
ordering; receiving and storage;
purchasing procedures; compliance
with accommodating children with
special dietary needs; communications
with State agencies and district
authorities; the efficient and effective
use of USDA foods; and emergency
management. Similarly, individuals
who work as cooks/servers in a food
service area may need to receive
training specifically in receiving and
storage, point of service cashiering, food
production, and serving food. It is
anticipated that all school nutrition
programs staff positions that involve the
handling of food would receive food
safety training.

Section 7(g)(1)(C) of the CNA,
authorizes USDA to provide financial
and other assistance to one or more
professional food service management
organizations to assist with the
development and management of
training and certification. FNS is
currently exploring additional and
ongoing collaboration with partners
such as the National Food Service
Management Institute (NFSMI) to offer

nationwide training opportunities. It is
FNS’ intent that continuing education/
training would be undertaken in a
variety of formats, including both
virtual/web-based and in-person
sessions. Further, such training shall
include free or low-cost options for
States and school food authorities.

Training would also be accepted from
a wide variety of other sources. Training
provided by FNS, NFSMI, commercial
vendors, academic institutions,
professional associations, or provided
in-house by the State or LEA are
examples of some potentially acceptable
sources. As noted above, training could
be conducted both online (webinars,
interactive online sessions, etc) and in-
person (public speakers, in-service
trainings, attendance at a class or
seminar). Additionally, training
conducted by a director or manager for
his/her staff would be creditable toward
part of his/her own annual education/
training requirement. The flexibility
offered to directors at the local level to
count training conducted toward their
annual training requirement is in
recognition of limited resources and
time at the local level, as well as
overlapping training needs for directors,
managers and staff. Therefore, School
Nutrition Program directors would gain
knowledge and insight necessary for
their positions as they prepare for and
conduct trainings for staff.

Minimum Required Annual Continuing
Education/Training for School Nutrition
Program Directors

Section 7(g)(1)(A) of the CNA requires
training and certification for all school
nutrition program directors.
Stakeholders participating as noted
above, universally agreed that it is
critical for school nutrition program
directors to continue to engage in
education and training beyond their first
year of employment, in order to be
informed of the most current practices
and regulations, enhance skills, and
refresh an existing knowledge base.

The proposed § 210.30(b)(3) would
require that each school year beginning
with the first year of hire or July 1, 2015,
whichever is later, each school nutrition
program director complete at least 15
hours of annual continuing education/
training in topics including
administrative practices (including
training in application, certification,
verification, meal counting, and meal
claiming procedures) and any other
topics determined by FNS. This
required continuing education/training
is in addition to the food safety training,
required in the first year of employment
only, described above.

Proposed Continuing Education/
Training Standards for School Nutrition
Program Managers

Section 7(g)(2)(A) of the CNA, as
amended, requires that each school food
authority must ensure that an individual
conducting or overseeing administrative
procedures receives training annually,
unless determined otherwise by the
Secretary. School nutrition program
managers include those individuals
directly responsible for the management
of the day-to-day operations of school
food service for a participating
school(s). This same definition is
applicable whether or not an SFA is
operated by a food service management
company.

Therefore, proposed § 210.30(c)
would require that each school year
beginning with the first year of hire,
each school nutrition program manager
complete at least 12 hours of annual
continuing education/training, or as
otherwise specified by FNS. Continuing
education would include topics such as:
Administrative practices (including
training in application, certification,
verification, meal counting, and meal
claiming procedures); the identification
of reimbursable meals at the point of
service, nutrition, health and safety
standards; and other topics, as specified
by FNS.

Proposed Continuing Education/
Training Standards for School Nutrition
Program Staff

Section 7(g)(2)(B) of the CNA imposes
requirements for local nutrition
personnel to complete annual training/
certification to demonstrate competence
in the areas covered by the training.

Proposed § 210.30(d) would require
that, for each school year, school
nutrition program staff (other than the
director and managers) who work an
average of at least 20 hours per week,
complete at least eight hours of
continuing education/training
applicable to their job. Continuing
education would include topics such as:
Free and reduced price eligibility;
application, certification, and
verification procedures; the
identification of reimbursable meals at
the point of service; nutrition, health
and safety standards; and other topics,
as specified by FNS.

FNS recognizes that many school
nutrition programs staff may work part-
time. Staff that work an average of 20
hours or more per week are involved in
food service area activities at a
substantial enough level to require a
minimum of 8 hours of annual
education/training. However, we
recognize that this much training may
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be burdensome for staff working fewer
than 20 hours, on average, per week.
While we strongly encourage all staff,
whether part-time or full time, to

receive a minimum of 8 hours of annual
continuing education/training, the
required training hours for staff working
an average of less than 20 hours per

week should be proportional to the
number of hours worked. FNS seeks
comments that specifically pertain to
requirements for part time staff.

SUMMARY OF PROPOSED REQUIRED MINIMUM TRAINING/EDUCATION STANDARDS, FOR ALL LEA SizES

New and Current Directors

New and Current Managers .............ccccceeceeinnneen.

New and Current Staff (other than the director and man-
agers) that work an average of at least 20 hours per week.

Includes topics such as:

Includes topics such as:

Includes topics such as:

Each year, at least 15 hours of annual continuing education/training.

e administrative practices (including training in application, certification,
verification, meal counting, and meal claiming procedures).
e any other appropriate topics as determined by FNS.
This required continuing education/training is in addition to the food safety train-
ing required in the first year of employment.
Each year, at least 12 hours of annual continuing education/training.

¢ administrative practices (including training in application, certification,
verification, meal counting, and meal claiming procedures).
o the identification of reimbursable meals at the point of service.
e nutrition, health and safety standards
o other topics, as specified by FNS
Each year, at least 8 hours of annual continuing education/training.

o free and reduced price eligibility.

o application, certification, and verification procedures.

« the identification of reimbursable meals at the point of service.
e nutrition, health and safety standards.

e other topics, as specified by FNS.

Use of School Nutrition Program Funds
for Training Costs

Providing training to school nutrition
program staff is an allowable use of the
nonprofit school food service account.
Proposed § 210.30(f) would require that
any costs associated with training be
reasonable, allocable, and necessary in
accordance with the cost principles set
forth in 2 CFR part 225, Cost Principles
for State, Local, and Indian Tribal
Governments (OMB Circular A-87).
However, the proposed rule would
specifically exclude as an allowable
cost, any costs incurred by an
individual to meet the educational
criteria necessary to be hired as a new
school nutrition program director, as
proposed in § 210.30(b)(1). For example,
the school food authority cannot use
nonprofit school food service account
funds to pay the costs of an existing
employee to take college-level classes.

Proposed § 210.30(f) would also
exclude as an allowable cost any cost
associated with obtaining college
credits. This does not preclude
obtaining training hours through a
college or university; however, the
earning of college credits is not
considered a reasonable and necessary
expense for these proposed professional
standards and thus cannot be funded
with nonprofit school food service
account dollars.

FNS, in cooperation with other
organizations and entities, intends to
provide education/training to meet the
needs of most of the proposed training
requirements. We are confident that

State agencies and school food
authorities will also be offering training
opportunities; therefore, there will be a
limited need to seek additional outside
sources for education/training.

School Food Authority Oversight

Proposed § 210.30(g) would require
each school food authority to maintain
a recordkeeping system that annually
documents compliance with the
professional standard requirements for
all school nutrition program employees.
Documentation must be adequate to
support to the State’s satisfaction during
administrative reviews, that employees
are meeting the minimum professional
standards. At a minimum, the school
food authority would review employee
education/training progress periodically
throughout the year and certify
employee compliance no later than the
end of each school year. FNS
encourages school food authorities to
review and certify employee education/
training on a more frequent basis. FNS
expects to provide prototype tools that
will assist school food authorities in
maintaining this recordkeeping system.

Current regulations at § 210.15,
Reporting and recordkeeping,
summarize school food authority
reporting and recordkeeping
requirements. In order to participate in
the NSLP and SBP, a school food
authority must maintain records to
demonstrate compliance with Program
requirements. This proposed rule would
add professional standards
recordkeeping requirements to the

recordkeeping summary set forth in
paragraph (b) of this section.

Program regulations at § 210.18,
Administrative review, requires State
agencies to conduct administrative
reviews of school food authorities once
every three years. The administrative
review covers critical and general areas
of review. This proposed rule would
amend § 210.18(h) to add professional
standards to the general areas scope of
review. Specifically, the State agency
would be required to ensure that the
school food authority complies with the
professional standards for school
nutrition program directors, managers
and personnel established in § 210.30.

School Nutrition Program Professional
Standards (State Directors)

Section 7(g)(1)(b) of the CNA, now
requires the Secretary to establish
criteria and standards for States to use
in the selection of State agency directors
with responsibility for the NSLP and the
SBP. Therefore, this proposed rule
would amend 7 CFR part 235, State
administrative expense funds.

Proposed § 235.11(b)(2)(vi) would
require that State agencies meet the
professional standards and criteria
described below under Hiring Standards
for State Directors of School Nutrition.
This proposed rule would establish
criteria and standards for the hiring of
individuals as State agency directors
and would therefore apply only to those
State agency directors hired after July 1,
2015. Incumbents would not be affected.
However, annual continuing education/
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training is proposed to apply to all
current and new State directors of
school nutrition, as well as State
directors of distributing agencies.

Hiring Standards for State Directors of
School Nutrition

Proposed § 235.11(g)(1) would require
that beginning July 1, 2015, all new
State directors of school nutrition
(commonly referred to as State Child
Nutrition Directors) with responsibility
for the administration of the NSLP and
SBP must meet minimum hiring
standards.

Under proposed § 235.11(g)(1)(i), new
hires would be required to possess a
bachelor’s degree with an academic
major in areas including food and
nutrition, food service management,
dietetics, family and consumer sciences,
nutrition education, culinary arts,
business, or a related field.

Proposed § 235.11(g)(1)(ii) would
require new directors to possess
extensive relevant knowledge and
experience in areas such as institutional
food service operations, management,
business, and/or nutrition education.
FNS highly recommends that State
directors of school nutrition programs
have experience in three or more of
these four areas. FNS anticipates
offering additional guidance to assist
hiring authorities in ensuring that
candidates possess an adequate level of
expertise in these areas.

Proposed § 235.11(g)(1)(iii) would
require new directors to possess
additional abilities and skills needed to
lead, manage and supervise people to
support the mission of school nutrition
programs. More specifically, directors
should be able to: work with team
members to set, prioritize, and achieve
objectives; guide the resolution of
problems; make decisions analytically
and strategically; speak and write
clearly, concisely, and persuasively;
communicate effectively with
individuals and groups; analyze
complex data and situations; interpret
Federal and State regulations and
establish policies and procedures to
effectively implement them statewide;
manage child nutrition administrative
budget and plans; develop and make
presentations; plan and organize work
assignments for oneself and others
including program compliance
requirements; practice efficient self-
management techniques; work
effectively in a team environment and
with all levels of employees in an
organization; build positive internal and
external working relationships; and use
word processing, power point and
similar software.

Proposed § 235.11(g)(1)(iv) identifies
several criteria that are strongly
preferred, but not required. This is in
recognition of the fact that USDA is
setting only minimum professional
standards; however additional
requirements are desirable and are
suggested for consideration. For
example, this proposed regulation
recommends that new hires possess a
master’s degree with an academic major
in the areas discussed above; at least
five years of experience leading people
in successfully accomplishing major
multi-faceted projects related to child
nutrition and/or institutional
foodservice management; and
professional certification (such as SNS,
RD, etc.) in food and nutrition, food
service management, school business
management, or a related field as
determined by FNS.

Hiring Standards for State Directors of
Distributing Agencies

USDA has discretion under section
7(g) of the CNA as amended, to apply
professional standards requirements to
State directors of distributing agencies
responsible for overseeing State food
distribution activities authorized under
7 CFR part 250. The application of such
standards is intended to ensure that
State directors maintain a minimum
required skill level to effectively
distribute and utilize USDA food
products in school nutrition programs.
Such skills are necessary in order to
manage and integrate this significant
portion of Child Nutrition assistance.
Recent changes to the school meal
nutrition standards require support and
expertise from State directors to ensure
that food provided to SFAs
complements the more in-depth meal
pattern requirements (e.g. whole grain-
rich products, vegetable subgroups,
etc.).

Therefore, proposed § 235.11(g)(2)
would require that beginning July 1,
2015, all new State agency directors
with responsibility for the distribution
of USDA donated foods in 7 CFR part
250 must meet minimum hiring
standards. This would apply to all new
State directors of distributing agencies,
regardless of whether or not the director
also has responsibility for the State
school nutrition programs.

Under proposed § 235.11(g)(2)(i), new
State agency directors would be
required to possess a bachelor’s degree
with an academic major in any area.
Recognizing that the responsibilities of
State directors of distributing agencies
are more variable than those of directors
responsible for school nutrition
programs, specific academic majors are
not required, therefore, education

attained in a variety of fields is
acceptable for this position.

Proposed § 235.11(g)(2)(ii) would
require new directors to possess
extensive relevant knowledge and
experience in areas such as institutional
food service operations, management,
business, and/or nutrition education.
However, unlike the standards for
directors of school nutrition, FNS is not
recommending that directors of
distributing agencies have experience in
a specific number of these areas.

Proposed § 235.11(g)(2)(iii) would
require new directors to possess
additional abilities and skills needed to
lead, manage and supervise people to
support the mission of school nutrition
programs. More specifically, directors
should be able to: work with team
members to set, prioritize and achieve
objectives; guide the resolution of
problems; make decisions analytically
and strategically; speak and write
clearly, concisely and persuasively;
communicate effectively with
individuals and groups; analyze
complex data and situations; interpret
Federal and State regulations and
establish policies and procedures to
effectively implement them statewide;
manage administrative budget and
plans; develop and make presentations;
plan and organize work assignments for
oneself and others including program
compliance requirements; practice
efficient self-management techniques;
work effectively in a team environment
and with all levels of employees in an
organization; build positive internal and
external working relationships; and use
word processing, spreadsheet, and
presentation creations or similar
software.

Proposed § 235.11(g)(2)(iv) identifies
an additional criterion that is strongly
preferred, but not required. This
proposed regulation recommends that
new hires possess at least five years of
experience in institutional food service
operations.

Minimum Annual Continuing
Education/Training Standards

Proposed § 235.11(g)(3) would require
that each school year, all State agency
directors with responsibility for the
NSLP and SBP, as well as those
responsible for the distribution of USDA
donated foods in schools under part 250
of this chapter, must complete a
minimum of 15 hours of continuing
education/training in core areas
appropriate to the areas of responsibility
and may include: nutrition, operations,
administration, and communications/
marketing. Any additional hours and
topics would be specified by FNS on an
annual basis, as necessary.
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During discussions with existing
directors of both school nutrition and
distributing agencies, annual continuing
education/training was universally
supported.

Similar to the required annual
education/training for school nutrition
program directors, managers and staff,
training taken by State directors will
also be accepted from a wide variety of
other sources. Training provided by
FNS, NFSMI, commercial vendors,
academic institutions, or professional
associations are examples of some
acceptable sources. As noted above,
training can be conducted online
(webinars, interactive online sessions,
etc.) and/or in-person (public speakers,
in-services, attendance of a class or
seminar). Additionally, training
required under the proposed Child
Nutrition integrity rule, which would
require annual training hours in
procurement, would also count toward
the proposed annual requirement
discussed here. However, training that
is conducted by a State director may not
be credited toward part of his/her own
annual education/training requirement.
This is to ensure that State directors are
being trained in areas they may not yet
already be proficient in, and to
recognize that they have training needs
that are unique from the needs of School
Food Authority-level staff. For instance,
much of State director training would
relate to requirements from USDA. The
flexibility offered to directors at the
local level to count training conducted
toward their annual training
requirement is in recognition of limited
resources and time at the local level, as
well as overlapping training needs for
directors, managers and staff. Therefore,
school nutrition program directors will
gain knowledge and insight necessary
for their positions as they prepare for
and conduct trainings for staff.

Use of Funds for Training

Proposed § 235.6(a—1) would be
amended to allow State agencies to
utilize State administrative expense
funds specifically for the purposes of
their own State director annual
continuing education/training, but not
to obtain college credits.

Provision of Annual Training

Proposed § 235.11(g)(4)(i) would
require each State agency with
responsibility for the NSLP and SBP to
annually provide a minimum of 18
hours of training to school food
authorities (applicable to any or all staff)
and local educational agencies, as
applicable. Training topics would
include, but not be limited to:
administrative practices (including

training in application, certification,
verification, meal counting, and meal
claiming procedures); the accuracy of
approvals for free and reduced price
meals; the identification of reimbursable
meals at the point of service; nutrition;
health and food safety standards; the
efficient and effective use of USDA
donated foods; and any other
appropriate topics, as determined by
FNS, to ensure program compliance and
integrity.

Proposed § 235.11(g)(4)(ii) would
require each State agency with
responsibility for the distribution of
USDA donated foods under part 250 of
this chapter to provide or ensure receipt
of continuing education/training to
State distributing agency staff on an
annual basis. Topics may include the
efficient and effective use of USDA
donated foods; inventory rotation and
control; health and food safety
standards; and any other appropriate
topics, as determined by FNS, to ensure
program compliance and integrity.

Because State agencies already
conduct training and attend trainings,
there is no additional administrative
burden associated with this proposed
rule. FNS anticipates there being a high
level of flexibility for States in meeting
this proposed requirement. State-
provided training is an approved use of
State administrative expense funds, and
a variety of formats, including print,
web-based, and in-person, could be
used. States are encouraged to
collaborate with each other, or with
their State distributing agencies, to
share potential training resources and
best practices. States may also use
contractors or partner with other
organizations such as the School
Nutrition Association or the National
Food Service Management Institute to
develop and/or provide training to the
school food authorities and State
distributing agencies.

Records and Recordkeeping

This proposed rule would also require
each State agency to maintain a
recordkeeping system that annually
documents compliance with the
professional standards requirements for
all State Directors of school nutrition
and State Directors of distributing
agencies. Documentation must be
adequate to support to FNS that
directors are meeting the minimum
professional standards. Proposed
§235.11(g)(5) would require that States
annually maintain records to adequately
demonstrate compliance with the
professional standards for State
directors of school nutrition programs
established in § 235.11(g). Proposed
§210.20(b)(15) would add professional

standards to the requirements for States
for reporting and recordkeeping
purposes.

Failure To Comply

Proposed § 235.11(g)(6) would require
that the failure of State agencies to
comply with the proposed standards for
State directors, as discussed above, may
result in recovery, withholding, or
cancellation of payment of State
administrative expense funds, as
specified under existing § 235.11(b).
USDA will work with State agencies
and school food authorities that do not
fully meet the requirements and provide
ongoing technical assistance and
guidance in order to bring States into
compliance. Actions resulting from
failure to comply are anticipated to
occur only in the most serious instances
of noncompliance.

Oversight

Each State will be responsible for
ensuring that each school food authority
is monitoring the credentials and
requirements for all school nutrition
program employees. States will also
ensure that school food authorities are
maintaining a recordkeeping system of
such credentials. As mentioned, this
proposed rule would amend existing
§ 210.18, Administrative review, to
require State agencies to assess
compliance with professional standards
under the administrative review’s
general area areas.

Management evaluations of the State
agency would include an FNS
assessment of State agency compliance
with professional standards. This
assessment would include a review of
whether the state directors of both
school nutrition and distributing
agencies are meeting the professional
standards in this proposed regulation.

II1. Procedural Matters

Executive Order 12866 and Executive
Order 13563

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

This proposed rule has been
determined to be not significant.
Accordingly, the rule will not be
reviewed by the Office of Management
and Budget.
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Regulatory Impact Analysis

This rule has been determined to be
not significant by the Office of
Management and Budget; therefore a
Regulatory Impact Analysis is not
required.

Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act (RFA) of
1980, (5 U.S.C. 601-612). Pursuant to
that review, it has been certified that
this rule will not have a significant
impact on a substantial number of small
entities. The administrative and
operational requirements of the Program
are simple. Therefore, FNS does not
expect that the proposed rule will have
a significant economic impact on small
entities.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local
and tribal governments and the private
sector. Under section 202 of the UMRA,
the Department generally must prepare
a written statement, including a cost
benefit analysis, for proposed and final
rules with “Federal mandates’ that may
result in expenditures by State, local or
tribal governments, in the aggregate, or
the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, Section
205 of the UMRA generally requires the
Department to identify and consider a
reasonable number of regulatory
alternatives and adopt the most cost
effective or least burdensome alternative
that achieves the objectives of the rule.

This proposed rule does not contain
Federal mandates (under the regulatory
provisions of Title I of the UMRA) for
State, local and tribal governments or
the private sector of $100 million or
more in any one year. Thus, the rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Executive Order 12372

The NSLP and State Administrative
Expense Funds are listed in the Catalog
of Federal Domestic Assistance
Programs under 10.555 and 10.560,
respectively. For the reasons set forth in
the final rule in 7 CFR part 3015,
subpart V, and related Notice (48 FR
29115, June 24, 1983), this program is
included in the scope of Executive
Order 12372 which requires
intergovernmental consultation with
State and local officials.

Executive Order 13132

Executive Order 13132 requires
Federal agencies to consider the impact
of their regulatory actions on State and
local governments. Where such actions
have federalism implications, agencies
are directed to provide a statement for
inclusion in the preamble to the
regulations describing the agency’s
considerations in terms of the three
categories called for under Section
(6)(b)(2)(B) of Executive Order 13121.

Prior Consultation With State Officials

FNS headquarters and regional offices
have formal and informal discussions
with State agency officials on an
ongoing basis regarding the Child
Nutrition Programs and policy issues.
Prior to drafting this proposed rule and
as noted above, FNS held several
conference calls and meetings with the
State agencies to discuss the statutory
requirements addressed in this
proposed rule. FNS also discussed the
professional standards statutory
requirements with program operators at
their State conferences and received
input which has been considered in
drafting this proposed rule.

Nature of Concerns and the Need To
Issue This Rule

State agencies requested clarification
on application of proposed standards to
current State and local directors,
flexibility of acceptable formats for
obtaining training, implementation
dates, and oversight. These are
discussed in the preamble.

Extent to Which We Meet Those
Concerns

FNS has considered the impact of this
proposed rule on State and local
operators and has developed a rule that
would implement the professional
standards requirement in the most
effective and least burdensome manner.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This proposed rule is
not intended to have preemptive effect
with respect to any State or local laws,
regulations or policies which conflict
with its provisions or which would
otherwise impede its full and timely
implementation. This rule is not
intended to have retroactive effect
unless so specified in the Effective Dates
section of the final rule. Prior to any
judicial challenge to the provisions of
the final rule, all applicable
administrative procedures under
§210.18(q) or § 235.11(f) must be
exhausted.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 requires
Federal agencies to consult and
coordinate with tribes on a government-
to-government basis on policies that
have tribal implications, including
regulations, legislative comments or
proposed legislation, and other policy
statements or actions that have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or distribution of power
and responsibilities between the Federal
government and Indian tribes.

FNS provides regularly scheduled
quarterly consultation sessions as a
venue for collaborative conversations
with Tribal officials or their designees.
The most recent quarterly consultation
sessions were coordinated by FNS and
held on November 2, 2011; February 29,
2012; May 2, 2012; August 29, 2012; and
February 13, 2013.

There were no comments about this
regulation received during any of the
aforementioned Tribal Consultation
sessions. Reports from these
consultations are part of the USDA
annual reporting on Tribal consultation
and collaboration. FNS will respond in
a timely and meaningful manner to
Tribal government requests for
consultation concerning this rule.

Civil Rights Impact Analysis

FNS has reviewed this proposed rule
in accordance with the Department
Regulation 4300—4, “Civil Rights Impact
Analysis”, and 1512-1, “Regulatory
Decision Making Requirements,” to
identify and address any major civil
rights impacts the proposed rule might
have on minorities, women, and persons
with disabilities. After a careful review
of the proposed rule’s intent and
provisions, FNS has determined that
this proposed rule is not intended to
limit or reduce in any way the ability of
protected classes of individuals to
receive benefits on the basis of their
race, color, national origin, sex, age or
disability, nor is it intended to have a
differential impact on minority owned
or operated business establishments,
and women-owned or operated business
establishments that participate in the
Child Nutrition Programs. The proposed
rule is technical in nature, and it affects
only the State agencies and the local
educational agencies operations.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. Chap. 35; see 5 CFR part
1320), requires that the Office of
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Management and Budget (OMB)
approve all collections of information
by a Federal agency from the public
before they can be implemented.
Respondents are not required to respond
to any collection of information unless
it displays a current, valid OMB control
number. This is a new collection. The
proposed provisions in this rule create
new burden which will be merged into
a currently approved information
collection titled “National School
Lunch Program” (NSLP), OMB Number
0584-0006, which expires on February
29, 2016. These changes are contingent
upon OMB approval under the
Paperwork Reduction Act of 1995.
When the information collection
requirements have been approved, FNS
will publish a separate action in the
Federal Register announcing OMB’s
approval.

Comments on the information
collection in this proposed rule must be
received by April 7, 2014. Send
comments to the Office of Information
and Regulatory Affairs, OMB, Attention:
Desk Officer for FNS, Washington, DC
20503. Please also send a copy of your
comments to Lynn Rodgers-Kuperman,
Chief, Program Analysis and Monitoring
Branch, Child Nutrition Division, 3101
Park Center Drive, Alexandria, VA
22302. For further information, or for
copies of the information collection
requirements, please contact Lynn
Rodgers-Kuperman at the address
indicated above. Comments are invited
on: (1) Whether the proposed collection
of information is necessary for the
proper performance of the Agency’s
functions, including whether the
information will have practical utility;
(2) the accuracy of the Agency’s
estimate of the proposed information
collection burden, including the validity
of the methodology and assumptions
used; (3) ways to enhance the quality,
utility and clarity of the information to
be collected; and (4) ways to minimize
the burden of the collection of

information on those who are to
respond, including use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All responses to this request for
comments will be summarized and
included in the request for OMB
approval. All comments will also
become a matter of public record.

Title: Professional Standards for State
and Local School Nutrition Programs
Personnel as Required by the Healthy,
Hunger-Free Kids Acts of 2010.

OMB Number: 0584—NEW.

Expiration Date: Not yet determined.

Type of Request: New collection.

Abstract: Section 306 of the Healthy,
Hunger-Free Kids Act (HHFKA) (P.L.
111-296) amends section 7 of the Child
Nutrition Act (CNA) (42 U.S.C. 1776) by
adding paragraph (g), “‘Professional
Standards for School Food Service.”
This rule proposes to amend the 7 CFR
part 210, the regulations governing the
National School Lunch Program (NSLP)
and 7 CFR part 235, the regulations
governing State Administrative Expense
Funds, consistent with amendments
made by the HHFKA.

The NSLP is authorized under section
13 of the Richard B. Russell National
School Lunch Act (NSLA) (42 U.S.C.
1761). This rule proposes to establish
the criteria and procedures for
implementing the provisions in section
7(g) of the CNA, as amended (42 U.S.C.
1776). To effect these provisions, the
proposed rule would amend 7 CFR part
210 by redesignating §§210.30 and
210.31 as §§210.31 and 210.32,
respectively. A new §210.30, School
nutrition program professional
standards, would be added. The
proposed rule would also amend 7 CFR
part 210 by revising §§210.2, 210.15,
210.18, 210.20, and 210.31. The
proposed rule would amend 7 CFR part
235 by revising §§ 235.4, 235.11, and
235.12, and making other conforming

changes. The professional standards
proposed in this rule represent
minimum standards that State agencies,
school food authorities, and schools
would be required to meet. State
agencies and/or local educational
agencies would have the discretion to
establish their own professional
standards should they wish to do so, as
long as such standards are not
inconsistent with the minimum
standards established by FNS through
the rulemaking process. For instance,
State may choose to consider additional
factors such as State certificates as an
aspect of their professional standards
criteria.

This proposed rule is intended to
provide consistent, national standards
for school nutrition professionals and
staff. The principal benefit of this
proposed rule is to ensure that key
school nutrition personnel are meeting
minimum professional standards in
order to adequately perform the duties
and responsibilities of their positions.
This rule does not carry any reporting
burden. Recordkeeping burden details
are provided below.

Affected Public: State Agencies, Local
Educational Agencies and School Food
Authorities, and Schools operating the
NSLP.

Estimated Number of Respondents:
122,661.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Responses:
122,717.

Estimate Time per Response: 0.25.

Estimated Total Annual Burden with
proposed rule: 30,680.

Current OMB Inventory for Part 210:
10,223,035.

Total burden hours for Part 210 with
proposed rule: 10,253,715.

Difference (new burden requested
with proposed rule): 30,680.

Refer to the table below for estimated
total annual burden.
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Affected public

Section

Estimated
number of
recordkeepers

Records per
recordkeeper

Average
annual
records

Average
burden per
record

Annual burden
hours

Reporting (There is no reporting burden.)

Recordkeeping

State to annually maintain a
recordkeeping system
that documents compli-
ance with the profes-
sional standards for State
directors of school nutri-
tion programs and distrib-
uting agencies to include
credentials and con-
tinuing education/training
standards.

LEA and SFA to annually
maintain a recordkeeping
system that documents
the compliance with the
professional standards for
all school nutrition pro-
gram employees.

Schools to annually main-
tain a recordkeeping sys-
tem that documents the
compliance with the pro-
fessional standards for all
school nutrition program
employees.

210.30(d).

210.30(d).

Total Estimated Rec-
ordkeeping Burden.

7 CFR 210.20(b)(15); 56 2
235.11(g)(3); 235.11(g)(4).

7 CFR 210.15(b)(8);
210.30(b)(2); 210.30(c);

7 CFR 210.15(b)(8);
210.30(b)(2); 210.30(c);

20,858 1

101,747 1

112 0.25 28

20,858 .25 5,215

101,747 .25 25,437

122,661

122,717 30,680

Total of Reporting and Recordkeeping

Reporting ......cccoceeviieiiennne.
Recordkeeping ........cccceeueuee.

122,661

122,661

E-Government Act Compliance

The Food and Nutrition Service is
committed to complying with the E-
Government Act, 2002, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

List of Subjects
7 CFR Part 210

Children, Commodity School
Program, Food assistance programs,
Grant programs—health, Grant
programs—education, School breakfast
and lunch programs, Nutrition,
Reporting and recordkeeping
requirements.

7 CFR Part 235

Administrative practice and
procedure, Food assistance programs,
Grant programs—health, Grant
programs—education, School breakfast
and lunch programs, Nutrition,

Reporting and recordkeeping
requirements.

Accordingly, 7 CFR parts 210 and 235
are proposed to be amended as follows:

PART 210—NATIONAL SCHOOL
LUNCH PROGRAM

m 1. The authority citation for part 210
continues to read as follows:

Authority: 42 U.S.C. 1751-1760, 1779.
m 2. Amend § 210.2 by adding the
definitions of School nutrition program
directors, School nutrition program
managers, and School nutrition program
staff to read as follows:

§210.2 Definitions.
* * * * *

School nutrition program directors are
those individuals directly responsible
for the management of the day-to-day
operations of school food service for all
participating schools under the
jurisdiction of the school food authority.

School nutrition program managers
are those individuals directly
responsible for the management of the

day-to-day operations of school food
service for a participating school(s).
School nutrition program staff are
those individuals, without managerial
responsibilities, involved in day-to-day
operations of school food service for a
participating school(s).
* * * * *
®m 3. Amend § 210.15 as follows:
m (a) In paragraph (b)(6), by removing
the word ““and” at the end;
m (b) In paragraph (b)(7), by removing
the period and adding ““; and” in its
place; and
m (c) By adding paragraph (b)(8).
The addition reads as follows:

§210.15 Recordkeeping summary.

* * * * *

(b) * ok %

(8) Records to demonstrate the school
food authority’s compliance with the
professional standards for school
nutrition program directors, managers
and personnel established in § 210.30.
m 4. Amend § 210.18 by adding
paragraph (h)(6) to read as follows:
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§210.18 Administrative reviews.
* * * * *

(h) L

(6) Professional standards. The State
agency shall ensure the school food
authority complies with the professional
standards for school nutrition program
directors, managers and personnel
established in § 210.30.
m 5. Amend § 210.20 as follows:
m a. In paragraph (b)(13), by removing
the word ““and” at the end;
m b. In paragraph (b)(14), by removing
the period and adding “‘; and” in its
place; and
m c. By adding paragraph (b)(15).

The addition reads as follows:

§210.20 Reporting and Recordkeeping.
* * * * *

(b) L

(15) Records to demonstrate
compliance with the professional
standards for State directors of school
nutrition programs established in
§235.11(g).

§§210.30 and 210.31
§§210.31 and 210.32].
m 6. Redesignate §§210.30 and 210.31

as §§210.31 and 210.32, respectively,
and add new §210.30 to read as follows:

[Redesignated as

§210.30 School nutrition program
professional standards.

(a) General. School food authorities
must establish and implement
professional standards for school
nutrition program directors, managers
and staff, as defined in §210.2.

(b) Minimum standards for all school
nutrition program directors. Each school
food authority must ensure that all
newly hired school nutrition program
directors meet minimum hiring
standards and ensure that all new and
existing directors have completed the
minimum annual training/education
requirements for school nutrition
program directors, as set forth below:

(1) Hiring standards. All school
nutrition program directors hired on or
after July 1, 2015, must meet the
following minimum educational
requirements, as applicable:

(i) School nutrition program directors
with local educational agency
enrollment of 2,499 students or fewer.
Directors must meet the requirements in
either paragraph (b)(1)(i)(A), (b)(1)(i)(B),
(b)(1){1)(C), or (b)(1)(1)(D) of this section.

(A) A bachelor’s degree, or equivalent
educational experience, with an
academic major or concentration in food
and nutrition, food service management,
dietetics, family and consumer sciences,
nutrition education, culinary arts,
business, or a related field;

(B) A bachelor’s degree, or equivalent
educational experience, with any

academic major or area of concentration,
and a State-recognized certificate in
food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, or business;

(C) An associate’s degree, or
equivalent educational experience, with
an academic major or area of
concentration in food and nutrition,
food service management, dietetics,
family and consumer sciences, nutrition
education, culinary arts, business, or a
related field and at least one year of
relevant school nutrition program
experience; or

(D) A high school diploma or
equivalency (such as the general
educational development diploma), and
at least five years of relevant school
nutrition program experience. Directors
hired under such criteria are strongly
encouraged to work toward attaining an
associate’s degree in an academic major
in the fields listed in paragraph
(b)(1)(i)(C) of this section upon hiring.

(ii) School nutrition program directors
with local educational agency
enrollment of 2,500 to 9,999 students.
Directors must meet the requirements in
either paragraph (b)(1)(ii)(A),
(b)(1)(i1)(B), or (b)(1)(ii)(C) of this
section.

(A) A bachelor’s degree, or equivalent
educational experience, with an
academic major or concentration in food
and nutrition, food service management,
dietetics, family and consumer sciences,
nutrition education, culinary arts,
business, or a related field;

(B) A bachelor’s degree, or equivalent
educational experience, with any
academic major or area of concentration,
and a State-recognized certificate in
food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, or business; or

(C) An associate’s degree, or
equivalent educational experience
(bachelor’s degree preferred), with an
academic major or area of concentration
in food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, business, or a related field
and at least one year of relevant school
nutrition program experience. Directors
hired with an associate’s degree are
strongly encouraged to work toward
attaining a bachelor’s degree in an
academic major in the fields listed in
this para%raph.

(ii1) School nutrition program
directors with local educational agency
enrollment of 10,000 to 24,999 students.
Directors must meet the requirements in
either paragraph (b)(1)(iii)(A), or
(b)(1)(iii)(B) of this section.

(A) A bachelor’s degree, or equivalent
educational experience, with an
academic major or area of concentration
in food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, business, or a related field;
or

(B) A bachelor’s degree, or equivalent
educational experience, with any
academic major or area of concentration,
and a State-recognized certificate in
food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, or business.

(C) School food authorities are
strongly encouraged to seek out
individuals who possess a master’s
degree or are willing to work toward a
master’s degree in the fields listed in
this paragraph. At least one year of
management experience, preferably in
school nutrition, is strongly
recommended. It is also strongly
recommended that directors have at
least three credit hours at the university
level in food service management and at
least three credit hours in nutritional
sciences at the time of hire.

(iv) School nutrition program
directors with local educational agency
enrollment of 25,000 or more students.
Directors must meet the requirements in
either paragraph (b)(1)(iv)(A), or
(b)(1)(@iv)(B) of this section.

(A) A bachelor’s degree, or equivalent
educational experience, with an
academic major or area of concentration
in food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, business, or a related field;
or

(B) A bachelor’s degree, or equivalent
educational experience, with any
academic major or area of concentration,
and a State-recognized certificate in
food and nutrition, food service
management, dietetics, family and
consumer sciences, nutrition education,
culinary arts, or business.

(C) School food authorities are
strongly encouraged to seek out
individuals who possess a master’s
degree or are willing to work toward a
master’s degree, in the fields listed in
this paragraph. At least one year of
management experience, preferably in
school nutrition, is strongly
recommended. It is also strongly
recommended that directors have at
least three credit hours at the university
level in food service management and at
least three credit hours in nutritional
sciences at the time of hire.

(v) School nutrition program directors
for all local educational agency sizes.
All school nutrition program directors,
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of all local educational agency sizes,
must have completed at least eight
hours of food safety training within
three years prior to their starting date or
complete eight hours of food safety

date.

training within 30 days of the starting

stated above:

(2) Summary of school nutrition
program director education/prior
training standards. The following chart

summarizes the written requirements

SUMMARY OF SCHOOL NUTRITION PROGRAM DIRECTOR PROPOSED PROFESSIONAL STANDARDS BY LOCAL EDUCATIONAL

AGENCY SIZE

Minimum requirements for
directors

Student enroliment
2,499 or less

Student enroliment
2,500-9,999

Student enroliment
10,000—24,999

Student enroliment
25,000 or more

Minimum Education Stand-
ards (required) (new di-
rectors only).

Minimum Education Stand-
ards (preferred).
(new directors only) ...........

Bachelor’s degree, or
equivalent educational
experience, with aca-
demic major or con-
centration in food and
nutrition, food service
management, dietetics,
family and consumer
sciences, nutrition edu-
cation, culinary arts,
business, or a related
field. OR.

Bachelor’s degree, or
equivalent educational
experience, with any
academic major or area
of concentration, and a
State-recognized certifi-
cate in food and nutri-
tion, food service man-
agement, dietetics, fam-
ily and consumer
sciences, nutrition edu-
cation, culinary arts, or
business; OR.

Associate’s degree, or
equivalent educational
experience, with aca-
demic major or con-
centration in food and
nutrition, food service
management, dietetics,
family and consumer
sciences, nutrition edu-
cation, culinary arts,
business, or a related
field; and at least one
year of relevant school
nutrition programs expe-
rience; OR.

High school diploma (or
GED) and 5 years of rel-
evant experience in
school nutrition pro-
grams.

Directors hired without an
associate’s degree are
strongly encouraged to
work toward attaining
associate’s degree upon
hiring..

Bachelor’s degree, or
equivalent educational
experience, with aca-
demic major or con-
centration in food and
nutrition, food service
management, dietetics,
family and consumer
sciences, nutrition edu-
cation, culinary arts,
business, or a related
field; OR.

Bachelor’s degree, or
equivalent educational
experience, with any
academic major or area
of concentration, and a
State-recognized certifi-
cate in food and nutri-
tion, food service man-
agement, dietetics, fam-
ily and consumer
sciences, nutrition edu-
cation, culinary arts, or
business; OR.

Associate’s degree, or
equivalent educational
experience, with aca-
demic major or con-
centration in food and
nutrition, food service
management, dietetics,
family and consumer
sciences, nutrition edu-
cation, culinary arts,
business, or a related
field; and at least one
year of relevant school
nutrition programs expe-
rience.

Directors hired without a
bachelor’s degree
strongly encouraged to
work toward attaining
bachelor's degree upon
hiring.

Bachelor’s degree, or
equivalent educational
experience, with aca-
demic major or con-
centration in food and
nutrition, food service
management, dietetics,
family and consumer
sciences, nutrition edu-
cation, culinary arts,
business, or a related
field; OR.

Bachelor’'s degree, or
equivalent educational
experience, with any
academic major or area
of concentration, and a
State-recognized certifi-
cate in food and nutri-
tion, food service man-
agement, dietetics, fam-
ily and consumer
sciences, nutrition edu-
cation, culinary arts, or
business.

Master’s degree, or willing-
ness to work toward
master’s degree, pre-
ferred.

At least one year of man-
agement experience,
preferably in school nu-
trition, strongly rec-
ommended.

At least 3 credit hours at
the university level in
food service manage-
ment plus at least 3
credit hours in nutritional
sciences at time of hir-
ing strongly preferred.

Same requirements as for
10,000—24,999.

Master’'s degree, or willing-
ness to work toward
master’s degree, pre-
ferred

At least one year of man-
agement experience,
preferably in school nu-
trition, strongly rec-
ommended.

At least 3 credit hours at
the university level in
food service manage-
ment plus at least 3
credit hours in nutritional
sciences at time of hir-
ing strongly preferred.
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SUMMARY OF SCHOOL NUTRITION PROGRAM DIRECTOR PROPOSED PROFESSIONAL STANDARDS BY LOCAL EDUCATIONAL

AGENCY Si1zE—Continued

Minimum requirements for
directors

Student enrollment
2,499 or less

Student enroliment
2,500-9,999

Student enroliment
10,000-24,999

Student enroliment
25,000 or more

Minimum Prior Training
Standards.

(required) .....ccoceveveeniiiiieens

(new directors only) ...........

At least 8 hours of food safety training is required either 3 years prior to their starting date or completed within 30

days of employee’s starting date

(3) Minimum required annual
continuing education/training. Each
school year, beginning with the first
year of hire or July 1, 2015, whichever
is later, the school food authority must
ensure that all school nutrition program
directors have completed at least fifteen
hours of annual continuing education/
training in the following topics:
Administrative practices (including
training in application, certification,
verification, meal counting, and meal
claiming procedures) and any other
topics, as determined by FNS.
Continuing education/training required
under this paragraph is in addition to
the food safety training required in the
first year of employment under
paragraph (b)(1)(v) of this section.

(c) Continuing education/training
standards for all school nutrition
program managers. Each school year,
the school food authority must ensure

that all school nutrition program
managers have completed at least 12
hours of annual continuing education/
training, or as otherwise specified by
FNS. Continuing education/training will
include the following topics:

(1) Administrative practices
(including training in application,
certification, verification, meal
counting, and meal claiming
procedures);

(2) The identification of reimbursable
meals at the point of service;

(3) Nutrition;

(4) Health and safety standards; and

(5) Any other appropriate topics, as
determined by FNS.

(d) Continuing education/training
standards for all staff with responsibility
for school nutrition programs. Each
school year, the school food authority
must ensure that all staff with
responsibility for school nutrition
programs that work an average of at

least 20 hours per week, other than
school nutrition program directors and
managers, complete at least eight hours
of annual continuing education/training
in areas applicable to their job, or as
otherwise specified by FNS. The
required number of training hours for
staff working an average of less than 20
hours per week must be proportional to
the number of hours worked.
Continuing education/training will
include the following topics:

(1) Free and reduced price eligibility;

(2) Application, certification, and
verification procedures;

(3) The identification of reimbursable
meals at the point of service;

(4) Nutrition;

(5) Health and safety standards; and

(6) Any other appropriate topics, as
determined by FNS.

(e) Summary of required minimum
continued education/training standards.

SUMMARY OF PROPOSED REQUIRED MINIMUM CONTINUING EDUCATION/TRAINING STANDARDS, FOR ALL LOCAL

EDUCATIONAL AGENCY SIZES

New and Current Directors

New and Current Managers ........c.cccccevveceernenne

New and Current Staff (other than the director and man-
agers) that work an average of at least 20 hours per week.

Includes topics such as:

Includes topics such as:

Includes topics such as:

Each year, at least 15 hours of annual continuing education/training.

o Administrative practices (including training in application, certification,
verification, meal counting, and meal claiming procedures).
e any other appropriate topics as determined by FNS.
This required continuing education/training is in addition to the food safety train-
ing required in the first year of employment.
Each year, at least 12 hours of annual continuing education/training.

o Administrative practices (including training in application, certification,
verification, meal counting, and meal claiming procedures).
o the identification of reimbursable meals at the point of service.
o nutrition, health and safety standards.
« other topics, as specified by FNS.
Each year, at least 8 hours of annual continuing education/training.

* Free and reduced price eligibility.

application, certification, and verification procedures.

the identification of reimbursable meals at the point of service.
nutrition, health and safety standards.

other topics, as specified by FNS.

(f) Use of food service funds for
training costs. Costs associated with
annual continuing education/training
required under subsections (b)(3), (c)
and (d) of this section must be
reasonable, allocable and necessary in
accordance with the cost principles set
forth in 2 CFR part 225, Cost Principles

for State, Local and Indian Tribal
Governments (OMB Circular A-87).
Such costs may not include:

(1) Costs associated with paragraphs
(b)(1)(i) through (iv) of this section.

(2) Costs associated with obtaining
college credits to meet the requirements
of paragraph (b)(2) of this section.

(g) School food authority oversight.
Each school year, the school food
authority shall document compliance
with the requirements of this section for
all staff with responsibility for school
nutrition programs, including directors,
managers, and staff. Documentation
must be adequate to establish, to the
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State’s satisfaction during
administrative reviews, that employees
are meeting the minimum professional
standards. The school food authority
must certify that:

(1) The school nutrition programs
director meets the hiring standards and

training requirements set forth in
paragraph (b) of this section; and

(2) Each employee has completed the
applicable education/training required
in paragraphs (c) and (d) of this section
no later than the end of each school
year.
m 7. Revise § 210.32 to read as follows:

§210.32 OMB control numbers.

The following control numbers have
been assigned to the information
collection requirements in 7 CFR part
210 by the Office of Management and
Budget pursuant to the Paperwork
Reduction Act of 1980, Public Law 96—
511.

7 CFR section where requirements are described

Current OMB control No.

0584-0067.
0584-0002.

0584—-0567 (to be merged with 0584-0006).
0584-0284; 0584—-0006.

0584-0006.

0584-0006; 0584—-0494.

0584—-0576 (to be merged with 0584-0006).
0584—-0006.

0584-0006.

0584—-0006.

0584-0075.

0584—-0006.

0584-0006.

0584-0006; 0584—-0002; 0584—-0067.
0584-0006.

0584-0006; 0584—-0002; 0584—-0067; 0584—0567 (to be merged with 0584—-0006).

PART 235—STATE ADMINISTRATIVE
EXPENSE FUNDS

m 8. The authority citation for part 235
continues to read as follows:

Authority: Secs. 7 and 10 of the Child
Nutrition Act of 1966, 80 Stat. 888, 889, as
amended (42 U.S.C. 1776, 1779).

m 9. Amend § 235.4 by revising
paragraph (b)(2) to read as follows:

§235.4 Allocation of funds to States.

* * * * *

(b) * % %

(2) $30,000 to each State which
administers the Food Distribution
Program (part 250 of this chapter) in
schools and/or institutions which
participate in programs under parts 210,
220, 226 of this chapter; provided that
the State meets the training
requirements set forth in § 235.11(g).

* * * * *

m 10. Amend § 235.6 by adding a
sentence at the end of paragraph (a—1)
to read as follows:

§235.6 Use of funds.

* * * * *

(a) * x %

(a—1) * * * State agencies may also
use these funds for the purposes of State
director annual continuing education/
training as described in § 235.11(g)(3),
however costs associated with obtaining
college credits are not allowable.

* * * * *

m 11. Amend § 235.11 as follows:

m a. In paragraph (b)(2)(iv), by removing
the word “and” at the end;

m b. In paragraph (b)(2)(v), by removing
the period and adding *‘; and” in its
place;
m c. By adding paragraph (b)(2)(vi); and
m d. By adding paragraph (g).

The additions read as follows:

§235.11 Other provisions.

* * * * *

(b) * k k

(2] L

(vi) Meeting the professional
standards required in paragraph (g) of

this section.
* * * * *

(g) Professional standards. State
agencies must meet the hiring and
training standards established by FNS.

(1) Hiring standards for State
directors of school nutrition programs.
Beginning July 1, 2015, the required
minimum standards and criteria in the
selection of newly hired State agency
directors with responsibility for the
National School Lunch Program under
part 210 of this chapter and the School
Breakfast Program under part 220 of this
chapter must include:

(i) Bachelor’s degree with an
academic major in areas including food
and nutrition, food service management,
dietetics, family and consumer sciences,
nutrition education, culinary arts,
business, or a related field;

(ii) Extensive relevant knowledge and
experience in areas such as institutional
food service operations, management,
business, and/or nutrition education
(experience in three or more of these
areas highly recommended); and

(ii1) Additional abilities and skills
needed to lead, manage and supervise
people to support the mission of Child
Nutrition programs.

(iv) It is also strongly preferred that
new hires possess:

(A) Master’s degree with an academic
major in areas including food and
nutrition, food service management,
dietetics, family and consumer sciences,
nutrition education, culinary arts,
business, or a related field;

(B) At least five years of experience
leading people in successfully
accomplishing major multi-faceted
projects related to child nutrition and/
or institutional foodservice
management; and

(C) Professional certification in food
and nutrition, food service management,
school business management or a
related field as determined by FNS.

(2) Hiring standards for State
directors of distributing agencies.
Beginning July 1, 2015, the required
minimum standards and criteria in the
selection of newly hired State agency
directors with responsibility for the
distribution of USDA donated foods
under part 250 of this chapter must
include:

(i) Bachelor’s degree in any academic
major;

(ii) Extensive relevant knowledge and
experience in areas such as institutional
food service operations, management,
business, and/or nutrition education;
and

(iii) Additional abilities and skills
needed to lead, manage and supervise
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people to support the mission of Child
Nutrition programs.

(iv) It is also strongly preferred that
new hires possess at least five years of
experience in institutional food service
operations.

(3) Minimum required annual
continuing education/training
standards for State directors of school
nutrition programs and distributing
agencies. Each school year, all State
agency directors with responsibility for
the National School Lunch Program
under part 210 of this chapter and the
School Breakfast Program under part
220 of this chapter, as well as those
responsible for the distribution of USDA
donated foods under part 250 of this
chapter, must complete a minimum of
15 hours of training in core areas, that
may include nutrition, operations,
administration, communications and
marketing. Additional hours and topics
may be specified by FNS on an annual
basis, as necessary.

(4) Provision of annual training. At
least annually, State agencies with
responsibility for the National School
Lunch Program under part 210 of this
chapter and the School Breakfast
Program under part 220 of this chapter,
as well as State agencies with
responsibility for the distribution of
USDA donated foods under part 250 of
this chapter, must provide or ensure
that staff receive annual continuing
education/training.

(i) Each State agency with
responsibility for the National School
Lunch Program under part 210 of this
chapter and the School Breakfast
Program under part 220 of this chapter
must provide a minimum of 18 hours of
continuing education/training to school
food authorities. Topics include
administrative practices (including
training in application, certification,
verification, meal counting, and meal
claiming procedures); the accuracy of
approvals for free and reduced price
meals; the identification of reimbursable
meals at the point of service; nutrition;
health and food safety standards; the
efficient and effective use of USDA
donated foods; and any other
appropriate topics, as determined by
FNS, to ensure program compliance and
integrity.

(i1) Each State agency with
responsibility for the distribution of
USDA donated foods under part 250 of
this chapter must provide or ensure
receipt of continuing education/training
to State distribution agency staff on an
annual basis. Topics may include the
efficient and effective use of USDA
donated foods; inventory rotation and
control; health and food safety
standards; and any other appropriate

topics, as determined by FNS, to ensure
program compliance and integrity.

(5) Records and Recordkeeping. State
agencies must annually retain records to
adequately demonstrate compliance
with the professional standards for State
directors of school nutrition programs
established in § 235.11(g).

(6) Failure to comply. Failure to
comply with the standards in this
paragraph may result in sanctions as
specified in paragraph (b) of this
section.

m 12. Revise § 235.12 to read as follows:

§235.12 Information collection/
recordkeeping—OMB assigned control
numbers.

7 CFR sec-

tion where Current OMB
requirements Control No.
are described
235.3(b) ........ 0584—-0067
2354 ............ 0584-0067
235.5(b),(d) 0584—-0067
235.7(a),(b) 0584-0067
235.9(c),(d) 0584—-0067
235.11 ......... 0584-0067
210.7 ..o 0584—-0067

Dated: January 9, 2014.
Audrey Rowe,
Administrator, Food and Nutrition Service.
[FR Doc. 2014—02278 Filed 2—3-14; 8:45 am]|
BILLING CODE 3410-30-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2013-1063; Airspace
Docket No. 13—AS0-25]

RIN 2120-AA66

Proposed Amendment of Restricted
Areas R-3008A, B, C, and D; Grand
Bay Weapons Range, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend the time of designation for
restricted areas R-3008A, B, C, and D,
Grand Bay Weapons Range, GA, by
expanding the timeframe during which
the areas may be activated without prior
issuance of a Notice to Airmen
(NOTAM). This change would better
inform the flying public of routine use
periods for the airspace as well as
reduce the need to issue NOTAMs when
necessary to activate the restricted areas
outside the published “core hours.”

DATES: Comments must be received on
or before March 21, 2014.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, 1200 New Jersey Avenue SE., West
Building Ground Floor, Room W12-140,
Washington, DC 20590-0001; telephone:
(202) 366—9826. You must identify FAA
Docket No. FAA-2013-1063 and
Airspace Docket No. 13—AS0O-25, at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.
Comments on environmental and land
use aspects to should be directed to:

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace Policy and
Regulations Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267—-8783.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2013-1063 and Airspace Docket No. 13—
ASO0-25) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2013-1063 and
Airspace Docket No. 13—AS0O-25.” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
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summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person at the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Operations Support Group, Eastern
Service Center, Federal Aviation
Administration, 1701 Columbia Ave.,
College Park, GA 30337.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

Background

Restricted areas R-3008A, B, and C,
Grand Bay Weapons Range, GA, were
established in July 1987 (52 FR 18552).
R-3008D was added in April 1994 (59
FR 10748). Originally, the time of
designation for all areas was 0700—1900
Monday—Friday; other times by NOTAM
6 hours in advance. The time of
designation for R—3008A, B, C and D
was expanded to 0700-2200 local time
Monday—Friday; other times by NOTAM
6 hours in advance to accommodate
increased night flying training
requirements (62 FR 67268, February
26, 1998). The restricted areas may also
be activated outside the above “core
hours,” including on weekends,
provided a NOTAM is issued 6 hours in
advance.

For several years, use of the restricted
areas by the 23rd Wing at Moody Air
Force Base, GA, has routinely extended
past the charted 2200 local time on
Monday through Thursday (routine use
on Fridays has remained 0700-2200
local time). This requires the using
agency to issue NOTAMs daily from
Monday to Thursday in order to activate
the airspace between 2200 and 0130
local time. In addition, current usage
has shown that operations during the
Monday to Thursday period normally
begin at 0800 local time instead of 0700.

The Proposal

The FAA is proposing an amendment
to 14 CFR part 73 to change the time of

designation for restricted areas R—
3008A, B, G, and D, Grand Bay Weapons
Range, GA, from “0700-2200 local time,
Monday—Friday; other times by NOTAM
6 hours in advance,” to “0800—-0130
local time Monday—Thursday; 0700—
2200 hours local time Friday; other
times by NOTAM 6 hours in advance.”
The change would expand the time
frame during which the restricted areas
could be activated without prior
issuance of a NOTAM.

The proposed times would capture
the vast majority of the day-to-day
operations currently occurring in R—
3008, provide more accurate notice to
the flying public of expected routine use
of the airspace and reduce the time and
workload needed to issue daily
NOTAMs. A NOTAM would still be
required to activate the airspace outside
the proposed amended times, to include
any weekend operations.

As with the current practice, the
restricted areas would be returned to the
controlling agency and made available
for access by nonparticipating aircraft
during periods when the airspace is not
needed by the using agency.

The FAA would also make a minor
editorial change to the R—3008C
description by moving the wording that
excludes the airspace around the city of
Lakeland, GA from the “designated
altitudes” section to the “boundaries”
section. This change would retain the
exclusion requirement, but would
simply move the text to a different place
in the description of R—3008C.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation: (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,

describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This proposed
regulation is within the scope of that
authority as it would amend the time of
designation for restricted area R—3008 to
accommodate essential military training
and better inform the flying public of
expected usage of the airspace.

Environmental Review

This proposal will be subjected to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures,” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 73

Airspace, Prohibited Areas, Restricted
Areas.

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 73 as
follows:

PART 73—SPECIAL USE AIRSPACE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.30 (Amended)
m 2. §73.301is amended as follows:

* * * * *

1. R-3008A Grand Bay Weapons
Range, GA [Amended]

By removing “Time of designation.
0700-2200 local time, Monday-Friday;
other times by NOTAM 6 hours in
advance,” and adding in its place “Time
of designation. 0800-0130 local time,
Monday-Thursday; 0700—2200 local
time Friday; other times by NOTAM 6
hours in advance.

2.R-3008B Grand Bay Weapons
Range, GA [Amended]

By removing “Time of designation.
0700-2200 local time, Monday-Friday;
other times by NOTAM 6 hours in
advance,” and adding in its place “Time
of designation. 0800-0130 local time,
Monday-Thursday; 0700—2200 local
time Friday; other times by NOTAM 6
hours in advance.
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3.R-3008C Grand Bay Weapons
Range, GA [Amended]

By removing the current Boundaries,
Designated altitudes and Time of
designation, and adding in their place:

Boundaries. Beginning at lat.
31°04’01” N., long. 83°01°00” W.; to lat.
31°04'01” N., long. 83°08’00” W.; to lat.
31°02°01” N., long. 83°09’00” W.; to lat.
31°01’31” N., long. 83°06’00” W.; to lat.
30°54'31” N., long. 83°06’00” W.; to lat.
30°53’31” N., long. 83°09’00” W.; to lat.
30°51°01” N., long. 83°08’00” W.; to lat.
30°51'01” N., long. 83°01’00” W.; to the
point of beginning; excluding the
airspace below 1,500 feet AGL within a
one nautical mile radius of lat.
31°02"31” N, long. 83°04'15” W
(Lakeland, GA).

Designated altitudes. 500 feet AGL to
10,000 feet MSL.

Time of designation. 0800—-0130 local
time, Monday-Thursday; 0700-2200
local time Friday; other times by
NOTAM 6 hours in advance.

4.R-3008D Grand Bay Weapons
Range, GA [Amended]

By removing ‘“Time of designation.
0700-2200 local time, Monday-Friday;
other times by NOTAM 6 hours in
advance,” and adding in its place “Time
of designation. 0800-0130 local time,
Monday—Thursday; 0700—2200 local
time Friday; other times by NOTAM 6
hours in advance.

Issued in Washington, DC, on January 29,
2014.

Gary A. Norek,

Manager, Airspace Policy and Regulations
Group.

[FR Doc. 2014-02330 Filed 2-3—14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2013-1059]

RIN 1625-AA08

Special Local Regulations for Marine

Events, Tred Avon River; Between
Bellevue, MD and Oxford, MD

AGENCY: Coast Guard, DHS.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Coast Guard proposes to
establish special local regulations
during the “Oxford-Bellevue Sharkfest
Swim”, a marine event to be held on the
waters of the Tred Avon River on May
10, 2014. These special local regulations

are necessary to provide for the safety of
life on navigable waters during the
event. This action is intended to
temporarily restrict vessel traffic in a
portion of the Tred Avon River during
the event.

DATES: Comments and related material
must be received by the Coast Guard on
or before March 6, 2014. The Coast
Guard anticipates that this proposed
rule will be effective on May 10, 2014.

ADDRESSES: You may submit comments
identified by docket number using any
one of the following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail or Delivery: Docket
Management Facility (M-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366-9329.

See the “Public Participation and
Request for Comments’” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Ronald Houck, U.S. Coast
Guard Sector Baltimore, MD; telephone
410-576—2674, email Ronald.L.Houck@
uscg.mil. If you have questions on
viewing or submitting material to the
docket, call Cheryl Collins, Program
Manager, Docket Operations, telephone
(202) 366-9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have

provided.
1. Submitting comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason

for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number [USCG-2013-1059] in
the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing comments and documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG—2013-1059) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
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in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one, using one of the methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

B. Regulatory History and Information

The current regulations under 33 CFR
100 address safety for reoccurring
marine events. This marine event does
not appear in the current regulations;
however, as it is a regulation to provide
effective control over regattas and
marine parades on the navigable waters
of the United States so as to insure
safety of life in the regatta or marine
parade area, this marine event therefore
needs to be temporarily added.

C. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
special local regulations: 33 U.S.C.
1233. The purpose of the rule is to
ensure safety of life on navigable waters
of the United States during the Oxford-
Bellevue Sharkfest Swim event.

D. Discussion of Proposed Rule

On May 10, 2014, Enviro-Sports
Productions, Inc. of Stinson Beach,
California, is sponsoring the “Oxford-
Bellevue Sharkfest Swim’ between
Bellevue, MD and Oxford, MD. The
event will occur from 10 a.m. to 11 a.m.
Approximately 200 amateur swimmers
will compete on 1,500-meter designated
course located in the Tred Avon River
between Bellevue, MD and Oxford, MD.
Participants will be supported by
sponsor-provided watercraft. The swim
course will impede the federal
navigation channel.

The Coast Guard proposes to establish
special local regulations on specified
waters of the Tred Avon River. The
regulations will be enforced from 9 a.m.
to 11:59 a.m. on May 10, 2014. The
regulated area includes all waters of
Tred Avon River, from shoreline to
shoreline, within and area bounded on
the east by a line drawn from latitude
38°42'25” N, longitude 076°10°45” W,
thence south to latitude 38°41’37” N,
longitude 076°10°26” W, and bounded
on the west by a line drawn from
latitude 38°41'58” N, longitude
076°11°04” W, thence south to latitude
38°41'25” N, longitude 076°10°49” W,
thence east to latitude 38°41°25” N,

longitude 076°10°30” W, located at
Oxford, MD.

The effect of this proposed rule will
be to restrict general navigation in the
regulated area during the event. Vessels
intending to transit the Tred Avon River
through the regulated area will be
allowed to safely transit the regulated
area only when the Coast Guard Patrol
Commander has deemed it safe to do so.
The Coast Guard will temporarily
restrict vessel traffic in the event area to
provide for the safety of participants,
spectators and other transiting vessels.
The Coast Guard will provide notice of
the special local regulations by Local
Notice to Mariners, Broadcast Notice to
Mariners, and the official patrol on
scene.

E. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The economic impact of this rule is
not significant for the following reasons:
(1) The special local regulations will be
enforced for only 3 hours; (2) the
regulated area has been narrowly
tailored to impose the least impact on
general navigation, yet provide the level
of safety deemed necessary; (3) although
the regulated area applies to the entire
width of the Tred Avon River, persons
and vessels will be able to transit safely
through a portion of the regulated area
once the last participant has cleared that
portion of the regulated area and when
the Coast Guard Patrol Commander
deems it safe to do so; and (4) the Coast
Guard will provide advance notification
of the special local regulations to the
local maritime community by Local
Notice to Mariners and Broadcast Notice
to Mariners.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this proposed rule on
small entities. The Coast Guard certifies

under 5 U.S.C. 605(b) that this proposed
rule will not have a significant
economic impact on a substantial
number of small entities.

This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
that portion of the Tred Avon River
encompassed within the special local
regulations from 9 a.m. to 11:59 a.m. on
May 10, 2014. For the reasons discussed
in the Regulatory Planning and Review
section above, this rule will not have a
significant economic impact on a
substantial number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

4. Collection of Information

This proposed rule will not call for a
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and determined that this rule
does not have implications for
federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
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person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

8. Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

9. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

10. Protection of Children from
Environmental Health Risks

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

11. Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

12. Energy Effects

This proposed rule is not a
“significant energy action” under
Executive Order 13211, Actions

Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

14. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves special local regulations
issued in conjunction with a regatta or
marine parade. This rule is categorically
excluded from further review under
paragraph 34(h) of Figure 2—1 of the
Commandant Instruction. A preliminary
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add a temporary section, § 100.35—
T05-1059 to read as follows:

§100.35-T05-1059 Special Local
Regulations for Marine Events, Tred Avon
River; Between Bellevue, MD and Oxford,
MD.

(a) Regulated area. The following
location is a regulated area: All waters
of the Tred Avon River, from shoreline
to shoreline, within and area bounded
on the east by a line drawn from latitude
38°42’25” N, longitude 076°10’45” W,
thence south to latitude 38°41’37” N,
longitude 076°10°26” W, and bounded

on the west by a line drawn from
latitude 38°41’58” N, longitude
076°11°04” W, thence south to latitude
38°41'25” N, longitude 076°10'49” W,
thence east to latitude 38°41°25” N,
longitude 076°10°30” W, located at
Oxford, MD. All coordinates reference
Datum NAD 1983.

(b) Definitions: (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the U. S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
Baltimore.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Baltimore with a
commissioned, warrant, or petty officer
on board and displaying a Coast Guard
ensign.

(3) Participant means all persons and
vessels participating in the Oxford-
Bellevue Sharkfest Swim event under
the auspices of the Marine Event Permit
issued to the event sponsor and
approved by Commander, Coast Guard
Sector Baltimore.

(c) Special local regulations: (1) The
Coast Guard Patrol Commander may
forbid and control the movement of all
vessels and persons in the regulated
area. When hailed or signaled by an
official patrol, a vessel or person in the
regulated area shall immediately
comply with the directions given.
Failure to do so may result in expulsion
from the area, citation for failure to
comply, or both.

(2) With the exception of participants,
all persons desiring to transit the
regulated area must first obtain
authorization from the Captain of the
Port Baltimore or his designated
representative. To seek permission to
transit the area, the Captain of the Port
Baltimore and his designated
representatives can be contacted at
telephone number 410-576—2693 or on
Marine Band Radio, VHF-FM channel
16 (156.8 MHz). All Coast Guard vessels
enforcing this regulated area can be
contacted on marine band radio VHF—
FM channel 16 (156.8 MHz).

(3) The Coast Guard Patrol
Commander may terminate the event, or
the operation of any participant in the
event, at any time it is deemed
necessary for the protection of life or
property.

(4) The Coast Guard will publish a
notice in the Fifth Coast Guard District
Local Notice to Mariners and issue a
marine information broadcast on VHF—
FM marine band radio announcing
specific event date and times.

(d) Enforcement period: This section
will be enforced from 9 a.m. to 11:59
a.m. on May 10, 2014.
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Dated: January 23, 2014.
Kevin C. Kiefer,

Captain, U.S. Coast Guard, Captain of the
Port Baltimore.

[FR Doc. 2014—02292 Filed 2—3-14; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 190

[EPA-HQ-OAR-2013-0689; FRL-9902-20—
OAR]

RIN 2060-AR12

Environmental Radiation Protection
Standards for Nuclear Power
Operations

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Advance Notice of Proposed
Rulemaking.

SUMMARY: This Advance Notice of
Proposed Rulemaking (ANPR) requests
public comment and information on
potential approaches to updating the
Environmental Protection Agency’s
“Environmental Radiation Protection
Standards for Nuclear Power
Operations” (40 CFR part 190). These
standards, originally issued in 1977,
limit radiation releases and doses to the
public from normal operation of nuclear
power plants and other uranium fuel
cycle facilities—that is, facilities
involved in the milling, conversion,
fabrication, use and reprocessing of
uranium fuel for generating commercial
electrical power. These standards were
the earliest radiation rules developed by
EPA and are based on nuclear power
technology and the understanding of
radiation biology current at that time.
The Nuclear Regulatory Commission
(NRC) is responsible for implementing
and enforcing these standards.

DATES: Comments must be received on
or before June 4, 2014.

Additional Public Input. In addition
to this ANPR, the Agency anticipates
providing additional opportunities for
public input. Please see the Web site for
more information at: www.epa.gov/
radiation/laws/190.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2013-0689, by one of the
following methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: a-and-r-docket@epa.gov.

e Fax:(202) 566—9744.

e Mail: U.S. Postal Service, send
comments to: EPA Docket Center,

Environmental Radiation Protection
Standards for Nuclear Power
Operations—Advance Notice of
Proposed Rulemaking Docket, Docket ID
No. EPA-HQ-OAR-2013-0689, 1200
Pennsylvania Ave. NW., Washington,
DC 20460. Please include a total of two
copies.

e Hand Delivery: In person or by
courier, deliver comments to: EPA
Docket Center, Environmental Radiation
Protection Standards for Nuclear Power
Operations—Advance Notice of
Proposed Rulemaking Docket, Docket ID
No. EPA-HQ-OAR-2013-0689, EPA
West, Room 3334, 1301 Constitution
Avenue NW., Washington, DC 20004.
Such deliveries are only accepted
during the Docket’s normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information. Please include a total of
two copies.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2013-
0689. The Agency’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ““‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about the EPA’s public docket, visit the
EPA Docket Center homepage at
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,

some information is not publicly
available, e.g., CBI or other information
for which disclosure is restricted by
statute. Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the EPA Docket Center, EPA West,
Room 3334, 1301 Constitution Ave.
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Docket Center is (202)
566-1742.

FOR FURTHER INFORMATION CONTACT:
Brian Littleton, EPA Office of Radiation
and Indoor Air, (202) 343-9216,
littleton.brian@epa.gov.
SUPPLEMENTARY INFORMATION:

Fact Sheets

The Agency is making several fact
sheets available to assist the public in
understanding the issues related to the
effort to update this rule. These fact
sheets are as follows:

1. ANPR Fact Sheet
2. Radiation Regulations Fact Sheet
3. Uranium Fuel Cycle Fact Sheet

These fact sheets are available on the
Agency’s Web site associated with this
effort at: www.epa.gov/radiation/laws/
190.

Glossary of Terms

What are the important radiation-
related concepts and terms we use in
this ANPR? Radiation-related terms
used in this ANPR are defined below.

Absorbed dose—The amount of
energy absorbed by an object or person
per unit mass. This reflects the amount
of energy that ionizing radiation sources
deposit in materials through which they
pass.

Advanced Boiling Water Reactor
(ABWR)—New design of boiling water
nuclear reactor which uses steam and
high-pressure water to transfer energy to
turbines. The NRC has detailed criteria
for meeting this design in its design
certification rule published in the
Federal Register on May 12, 1997 (62
FR 25800).

Advanced Passive Reactor 1000
(AP1000)—New design of pressurized
water nuclear reactor with passive
safety features incorporated. It uses
high-pressure water to transfer energy to
a second low-pressure water loop. This
secondary water is converted to steam
which then drives the turbines. The
NRC has detailed criteria for meeting
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this design in its design certification
rule published in the Federal Register
on January 27, 2006 (71 FR 4464).

Advanced Pressurized Water Reactor
(APWR)—New design of pressurized
water nuclear reactor which uses high-
pressure water to transfer energy to a
second low-pressure water loop. This
secondary water is converted to steam,
which then drives the turbines. The
NRC has received the U.S. APWR design
certification application and is
reviewing the application for
compliance with NRC’s regulations. The
NRC has not yet certified the design
under its regulations at 10 CFR part 52.
However, if the NRC determines that the
U.S. APWR design meets all applicable
regulations, it will proceed to certify the
design through the NRC’s rulemaking
process.

Blue Ribbon Commission (BRC)—The
President’s Blue Ribbon Commission on
America’s Nuclear Future was
established as directed by the
President’s Memorandum for the
Secretary of Energy dated January 29,
2010. The purpose of the 15-member
BRC was to conduct a comprehensive
review of policies for managing the back
end of the nuclear fuel cycle and
recommend a new plan.

Boiling Water Reactor (BWR)—A type
of light-water nuclear reactor design
which uses steam and high pressure
water to transfer energy to turbines.

Committed equivalent dose—The
equivalent dose (see definition below) to
a tissue or organ that will be received
for a specified period of time following
intake of radioactive material. The
committed dose allows an accounting of
the total dose from radioactive materials
taken into (and held in) the body, for
which the dose will be spread out in
time, being gradually delivered as the
radionuclide decays.

Committed effective dose (CED)—The
effective dose received over a period of
time by an individual from
radionuclides internal to the individual
following a one-year intake of those
radionuclides. CED is expressed in units
of sievert (SI units) or rem.

Collective dose—The sum of
individual radiation doses to a specified
group or population.

Curie—A unit of radioactivity,
corresponding to 3.7 x 1010
disintegrations per second.

Deterministic effects—A health effect
that has a clinical threshold (i.e.,
exposures below the threshold do not
result in the effect of concern), beyond
which the severity increases with the
dose. Deterministic effects generally
result from the receipt of a relatively
high dose over a short time period.
Radiation-induced cataract formation

(clouding of the lens of the eye) is an
example of a deterministic effect. These
are also termed ‘“‘non-stochastic” effects.

Dose, or radiation dose—A general
term for absorbed dose, equivalent dose,
effective dose, committed effective dose,
committed equivalent dose or total
effective dose as defined in this
document. A measure of the energy
deposited in tissue by ionizing
radiation.

Dosimetry—The method used to
calculate dose or other related measures
of the impacts of exposure to radiation,
taking into account the type of radiation
and the duration and mode of exposure.

Economic Simplified Boiling Water
Reactor (ESBWR)—New design of
boiling water nuclear reactor which uses
high-pressure steam to transfer energy to
turbines. It takes advantage of natural
circulation for normal operation and has
passive safety features.

Effective dose (E)—This quantity,
previously called the effective dose
equivalent (EDE), is the weighted sum of
the equivalent doses to individual
organs of the body. The dose to each
tissue or organ is weighted according to
the risk that dose represents. These
organ doses are then added together,
and that total is the effective dose. The
relevant units are rem or sieverts (SI
units).

Equivalent dose—The product of
absorbed dose (grays or rads), averaged
over a tissue or organ, multiplied by a
radiation weighting factor. The radiation
weighting factor relates to the degree to
which a type of ionizing radiation will
produce biological damage. It is used
because some types of radiation, such as
alpha particles, are more biologically
damaging to live tissue than other types
of radiation when the absorbed dose
from both is equal. Equivalent dose
expresses, on a common scale for all
ionizing radiation, the biological
damage to the exposed tissue. It is
expressed numerically in rems
(traditional units) or sieverts (SI units).
This quantity was also known as the
“dose equivalent” until the change in
terminology was adopted by the
International Commission on
Radiological Protection (ICRP).

Evolutionary Power Reactor (EPR)—
New design of pressurized water
nuclear reactor which uses high-
pressure water to transfer energy to a
second low-pressure water loop. This
secondary water is converted to high-
pressure steam which then drives the
turbines.

External dose—That portion of the
dose equivalent received from radiation
sources outside the body.

High-level radioactive waste—The
highly radioactive material resulting

from the reprocessing of spent nuclear
fuel, including liquid waste produced
directly in reprocessing and any solid
material derived from such liquid waste
that contains fission products in
sufficient concentrations; and other
highly radioactive material that the
NRGC, consistent with existing law,
determines by rule requires permanent
isolation.

Internal dose—That portion of the
dose equivalent received from
radioactive material taken into the body.

International Commission on
Radiological Protection (ICRP)—The
independent, international advisory
body that develops the international
system of radiological protection as a
common basis for standards, legislation,
guidelines, programs and practices.
Recommendations of the ICRP are not
legally binding but are typically given
strong consideration by individual
countries as representing the state-of-
the-art in radiation protection.

Maximum Contaminant Level
(MCL)—The highest level of a
contaminant that EPA allows in
drinking water.

Mixed Oxide (MOX) Fuel—Fuel
fabricated from mixed uranium and
plutonium oxide, which may be used in
reactors.

Non-stochastic effects—Health effects,
the severity of which varies with the
dose and for which a threshold is
believed to exist. Non-stochastic effects
generally result from the receipt of a
relatively high dose over a short time
period. Also called deterministic effects.

Oxidation, REduction of enriched
OXide (OREOX) process—Fuel
reprocessing technology which
generates a mixed oxide fuel from spent
nuclear fuel assemblies.

Pressurized Water Reactor (PWR)—A
type of light-water reactor which uses
high pressure water to transfer energy to
a second low pressure water loop. This
secondary water is converted to high-
pressure steam which then drives the
turbines.

Radionuclide Release Limits—In the
context of this ANPR, the specific
radionuclide release limits established
under 40 CFR 190.10(b). These are the
legally permissible maximum amounts
of krypton-85, iodine-129, as well as
plutonium-239 and other alpha emitters
that can enter the environment from the
processes of nuclear power operations
in any given year, on an energy
production basis.

Radiation effects—Health
consequences from exposure to
radiation. The effects may be either
deterministic or stochastic.
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Radiation risk—The probability or
chance that a particular health effect
will occur per unit dose of radiation.

Rem—The traditional unit of effective
dose. It is the product of the tissue-
weighted absorbed dose in rads and a
radiation weighting factor, Wg, which
accounts for the effectiveness of the
radiation to cause biological damage; 1
rem = 0.01 Sv.

Sievert (Sv)—The sievert is the
International System of Units (SI) term
for the unit of effective dose and
equivalent dose; 1 Sv = 1 joule/
kilogram.

Spent nuclear fuel reprocessing—The
initial separation of spent nuclear fuel
into its constituent parts.

Spent nuclear fuel reprocessing
facility—A building or complex of
buildings where spent nuclear fuel
reprocessing and other processes take
place.

Spent nuclear fuel storage—The
storage of spent nuclear fuel from
nuclear fuel cycle and power
operations. Storage can include the
temporary holding of spent nuclear fuel
after it has been removed from the
nuclear reactor, up to and including any
storage of spent nuclear fuel prior to
final disposal. On-site storage at a
nuclear power plant may include the
spent nuclear fuel pools, where the
spent nuclear fuel is held immediately
after removal from the reactor for
several years of initial cooling, as well
as subsequent storage, for example, in
large concrete and metal dry storage
casks and vaults. This term would also
apply to storage at any potential facility
designed for the storage of spent nuclear
fuel prior to its final disposition.

Stochastic effect (of radiation)—
Malignant disease and heritable effects
for which the probability of an effect
occurring, but not its severity, is
assumed to be a function of dose
without threshold as a conservative
planning base.

TED (total effective dose)—The sum
of the effective dose (for external
exposures) and the committed effective
dose (for internal exposures).

Underground Source of Drinking
Water (USDW)—An aquifer or part of an
aquifer which (a) supplies any public
water system or contains a sufficient
quantity of ground water to supply a
public water system and currently
supplies drinking water for human
consumption or contains fewer than
10,000 milligrams/liter of Total
Dissolved Solids (TDS); and (b) is not an
exempted aquifer (see 40 CFR 144.3 for
a complete definition).
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nuclear fuel and high-level radioactive
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I. Background

A. What is the basis for the existing
standards? How do the standards apply
and what do they require?

1. Statutory Authority

Section 161(b) of the Atomic Energy
Act of 1954 (AEA) authorized the
Atomic Energy Commission (AEC) to
“establish by rule, regulation, or order,
such standards and instructions to
govern the possession and use of special
nuclear material, source material, and
byproduct material as the Commission
may deem necessary or desirable to
promote the common defense and
security or to protect health or to
minimize danger to life or propertyl[.]”
42 U.S.C. 2201(b) (1958). In
Reorganization Plan No. 3 of 1970,
President Nixon transferred to EPA
“[tlhe functions of the Atomic Energy

Commission under the Atomic Energy
Act of 1954, as amended, . . . to the
extent that such functions of the
Commission consist of establishing
generally applicable environmental
standards for the protection of the
general environment from radioactive
material.” § 2(a)(6), 35 FR 15623, 15624
(Oct. 6, 1970) (“Reorganization Plan”’).
The Reorganization Plan defined
“standards” to mean ‘““limits on
radiation exposures or levels, or
concentrations or quantities of
radioactive material, in the general
environment outside the boundaries of
locations under the control of persons
possessing or using radioactive
material.” Id. This transferred to EPA
the portion of the AEC’s authority under
AEA section 161(b) that ‘“‘consist[ed] of
establishing generally applicable
environmental standards for the
protection of the general environment
from radioactive material.”
Reorganization Plan § 2(a)(6); Quivira
Mining v. U.S. Envt’l Prot. Agency, 728
F.2d 477, 480 (10th Cir. 1984)
(recognizing that the Reorganization
Plan transferred to EPA certain AEA
functions under AEA § 161(b)). Relying
on this authority, EPA promulgated
standards in 1977 to protect the public
from exposure to radiation from the
uranium fuel cycle at 40 CFR part 190,
“Environmental Radiation Protection
Standards for Nuclear Power
Operations.”

2. History of the Standards

On May 10, 1974, the Agency
published an advance notice of its
intent to propose standards under this
authority for the uranium fuel cycle and
invited public participation in the
formulation of this proposed rule (39 FR
16906). On May 29, 1975, EPA proposed
regulations setting forth such standards
(40 FR 23420). The Agency promulgated
the environmental radiation standards
in final form in 1977 (42 FR 2860,
January 13, 1977). The standards specify
the levels of public exposure and
environmental releases below which
normal operations of the uranium fuel
cycle are determined to be
environmentally acceptable. These
standards have not been revised since
their initial publication.

3. Scope and Content of the Standards

The existing standards apply to
nuclear power operations, which are
those operations defined to be
associated with the normal production
of electrical power for public use by any
nuclear fuel cycle through utilization of
nuclear energy. In 1977, the only
nuclear fuel cycle in production within
the U.S. was the uranium fuel cycle;



6512

Federal Register/Vol. 79, No. 23/Tuesday, February 4, 2014 /Proposed Rules

thus, EPA developed specific standards
for this industry. The uranium fuel
cycle is defined as the operations of
milling of uranium ore, chemical
conversion of uranium, isotopic
enrichment of uranium, fabrication of
uranium fuel, generation of electricity
by a light-water-cooled nuclear power
plant using uranium fuel, and
reprocessing of spent uranium fuel to
the extent that these directly support the
production of electrical power for
public use utilizing nuclear energy, but
excludes mining operations, operations
at waste disposal sites, transportation of
any radioactive material in support of
these operations, and the reuse of
recovered non-uranium special nuclear
and by-product materials from the cycle.
(Commercial reprocessing has not
occurred within the U.S. since the
publication of the existing standards.)
The Agency has developed some
supporting information to help the
public further understand the uranium
fuel cycle which is located on the
Agency’s Web site for this rulemaking at
www.epa.gov/radiation/laws/190. The
existing standards do not address two
other aspects of nuclear power
production: The disposal of radioactive
waste and the decommissioning of
facilities.

The regulation contains two main
provisions: A dose limit to members of
the public, and a radionuclide release
limit to the environment. The provision
specified in 40 CFR 190.10(a) limits the
annual dose to any member of the
public from exposures to planned
releases from uranium fuel cycle
facilities to 25 millirem (mrem) to the
whole body, 75 mrem to the thyroid,
and 25 mrem to any other organ.
Additionally, the provision specified in
40 CFR 190.10(b) limits the total
quantity of radioactive material releases
for the entire uranium fuel cycle, per
gigawatt-year of electrical energy
produced, to less than 50,000 curies of
krypton-85, 5 millicuries of iodine-129
and 0.5 millicuries combined of
plutonium-239 and other alpha-emitting
transuranic radionuclides with half-
lives greater than one year.

4. Technical Basis for the Standards

The document Environmental
Radiation Protection Requirements for
Normal Operations of Activities in the
Uranium Fuel Cycle: Final
Environmental Statement (FES) (EPA
Publication no. 520/4-76-016, 1976)
provided the basis for developing 40
CFR part 190. This document states that
at that time there were three fuels
available for commercial nuclear power:
Uranium-235, uranium-233 and
plutonium-239. The first of these

materials occurs naturally and the last
two occur as products and/or by-
products in uranium-fueled reactors
(uranium-233 is the product of neutron
irradiation of thorium-232). In the
United States, the early development of
technology for the nuclear generation of
electric power focused around the light-
water-cooled nuclear reactor (LWR),
which utilizes uranium-235 fuel. For
this reason, the standards considered
only the use of enriched uranium-235 as
fuel for the generation of electricity.

Additionally, the EPA projected that
well over 300,000 megawatts (300
gigawatts) of nuclear electric generating
capacity would exist within the next
twenty years.? The part of the standards
that pertain to the end of the fuel cycle
relied on two assumptions: The
availability of commercial nuclear
reprocessing and the existence of a
repository for final disposition for spent
nuclear fuel and high-level radioactive
wastes. The FES and supporting
technical studies, which form the basis
for the 40 CFR part 190 standards,
include calculations of projected
releases into the environment based on
estimates of the growth of the nuclear
industry. None of these assumptions has
materialized.

B. Why is the Agency considering
updating/revising the standards?

1. What has changed and why could
these changes be important?

The standards developed under 40
CFR part 190 were never intended to be
static. The 1975 proposal (40 FR 23420,
May 29, 1975) stated: “it is the intent of
the Agency to maintain a continuing
review of the appropriateness of these
environmental radiation standards and
to formally review them at least every
five years and to revise them, if
necessary, on the basis of information
that develops in the interval.” However,
given the relatively limited change in
the nuclear power industry in the
intervening decades, we continued to
believe that these standards remained
protective of public health and the
environment so we did not consider it
necessary to update the standards.
Nonetheless, we recognize that they do
not reflect the most recent scientific
information, and that this may be an
opportune time to conduct a thorough
review of their continued applicability.
Therefore, the EPA is issuing this ANPR
at this time for a number of reasons,
including:

1The total current U.S. generating capacity is
approximately 101 gigawatts for 2010 based on data
provided by U.S. Energy Information
Administration: www.eia.gov/cneaf/nuclear/page/
nuc_generation/gensum.html.

e Projected Growth of Nuclear Power.
Growing concern about greenhouse gas
emissions from fossil fuels has led to
renewed interest in nuclear power.
Nuclear energy emits very low levels of
greenhouse gases, and unlike solar and
wind power, provides a proven source
of electricity capable of supplying a
base-load that is not subject to varying
weather conditions. The nuclear
industry anticipates a demand for
construction of several new nuclear
power plants in the next 10 years.
Increased demand would likely result in
the construction and start-up of any
additional facilities to support the fuel
cycle for LWRs. Other parts of the fuel
cycle are experiencing growth as well.
For example, new uranium enrichment
facilities are coming on line, such as the
facility in Eunice, New Mexico by
Louisiana Enrichment Services (Urenco
USA). The facility was licensed by the
NRC in 2006, began operations in 2010,
and is an indication of the industry’s
improved outlook. The licensing and
operation of spent nuclear fuel
reprocessing facilities are not expected
in the near future.

e Advances in Radiation Protection
and Dosimetry Science. National and
international guidance on radiation
protection have had three significant
revisions since 40 CFR part 190 was
issued. In the 1980s, the organ dose-
based system used in 40 CFR part 190
was replaced with a system that
integrated organ doses into a single
expression of dose, which employed
mortality risk-based weighting factors
such that the dose term was a surrogate
for risk (International Commission on
Radiological Protection (ICRP)
Publications 26 and 30). This new
approach allowed the use of one dose
limit for all radionuclides taken into the
body, as well as for external exposures.
Individual dose factors were established
for all radionuclides and weighting
factors for various organs were risk-
based. Numerous regulations used this
methodology, including NRC’s 10 CFR
part 20, and EPA’s 40 CFR part 61
radionuclide emission standards. In
addition, this methodology was used in
EPA’s internal and external dose factors
in Federal Guidance Report Nos. 11 and
12. In the 1990s, ICRP improved the
dosimetry models for ingestion and
inhalation, expanded the number of
organ-specific weighting factors and
revised them to be based on new
mortality and morbidity data. The risk
factors in EPA Federal Guidance Report
No. 13 were based on this new
dosimetry. In 2007, ICRP 103 was issued
and the associated dosimetry is under
development. In addition to improved
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intake data and models, ICRP also
addressed age- and gender-specific
elements in the models. This
information will be the basis for revising
existing Federal Guidance Reports,
which include radionuclide specific
dose and risk factors.

e Advances in Radiation Risk
Science. Advances in radiation risk
science since 1977 have led to a better
understanding of the health risks from
ionizing radiation in general, as well as
from specific radionuclides. Improved
tools and methods for calculating
radiation exposure have also become
available. These advancements make
more sophisticated radiological risk
assessments possible. The Agency
intends to review this standard to
ensure its continued protectiveness in
light of these advances. The Agency
believes that the science used for the
regulation is out of date and should be
updated.

e On-site Storage of Spent Nuclear
Fuel. The 1977 standards were based on
the assumption that most spent nuclear
fuel would be reprocessed following
short-term storage on-site and that the
U.S. would have a national repository
for permanent disposal of high-level
radioactive wastes and any remaining
spent nuclear fuel in a time frame that
would eliminate the need for longer-
term storage. However, spent nuclear
fuel currently is held at nuclear power
plants in spent nuclear fuel storage
casks or in storage pools as the U.S.
determines a long-term disposal
solution. Increased interest in nuclear
power has also raised the prospect of
commercial reprocessing of spent
nuclear fuel. Nevertheless, near-term
projections indicate that spent nuclear
fuel could remain on site at the power
plants during the operational life of
existing nuclear power plants and into
(or beyond) the decommissioning phase.
The President’s Blue Ribbon
Commission on America’s Nuclear
Future has also identified this as an
issue, especially for decommissioned
facilities.

e Extension of Nuclear Reactor
Licenses. Many of the nuclear reactors
in the U.S. were built in the 1960s and
1970s. These reactors either are
approaching their initial 40-year
operational license limit, or they have
exceeded this time period and continue
to operate under license renewals.
Regardless of the age of the reactor (or
other facility), any U.S. reactor would
still need to meet the EPA standards.

e Ground Water. Ground water
contamination has been identified at a
number of nuclear power plants and
nuclear fuel cycle facilities. The existing
standard contains release limits that

were intended to address the issue of
long-lived radionuclides in the
environment. However, the rule was
developed under the assumption that air
was the primary exposure pathway, and
in contrast to more recent EPA radiation
standards, it does not include a separate
provision for protecting ground water
outside facility boundaries that could be
a current or future source of drinking
water. The Agency is considering
whether, and if so, how to develop a
ground water provision.

2. Guiding Principles for Review of the
Existing Standards

This review of the existing standards
has two key principles. The first is that
a thorough assessment of the potential
impact on public health should be based
on an up-to-date consensus of currently
available scientific knowledge. The
second is that careful consideration
should be given to the cost and
effectiveness of measures available to
reduce or eliminate radioactive releases
to the environment. In the development
of the existing standards, the Agency
found it necessary to ‘balance the
health risks associated with any level of
exposure against the costs of achieving
that level” (39 FR 16906, May 10, 1974).
The standard-setting method conducted
in the current standards has been “‘best
characterized as cost-effective health
risk minimization” (Final
Environmental Statement, 1976, Vol. 1,
p- 28). As the Agency considers these
principles, we are committed to
ensuring that any revision is based on
current science to the extent practicable
and remains protective of public health
and the environment while seeking
alternative ways (methodologies),
within the Agency’s authorities, to limit
public exposure. The Agency may revise
several of the technical criteria used as
a basis for the existing regulation or add
new criteria to the regulation.

C. What is the purpose of this ANPR
and how will the Agency use the
information?

This Advance Notice of Proposed
Rulemaking is being published to
inform stakeholders, including federal
and state entities, the nuclear industry,
the public and any interested groups,
that the Agency is reviewing the
existing standards to determine how the
standards should be updated. As noted
earlier, EPA believes the existing
standards remain protective of public
health and the environment; however,
the Agency also believes that the
changes mentioned above are sufficient
to warrant a review of the standards and
solicit public input on possible updates.
EPA has identified six broad topics that

it believes capture the issues of most
importance for a review of the existing
standards. The Agency is requesting
public comment on these specific
topics; however, members of the public
are welcome to comment on other
aspects related to the nuclear fuel cycle
that they believe EPA should consider.

If the Agency decides to revise the
existing standards, then the Agency
would follow the procedures outlined in
the AEA and the Administrative
Procedure Act (APA) and publish a
proposed rule in the Federal Register.
Comments received on the ANPR will
inform the development of a proposed
rule and be used by the Agency to
provide a clearer understanding of
science, technology and other concerns
and perspectives of stakeholders. The
Agency will not respond directly to
comments submitted on this ANPR.
However, the public would have the
opportunity to submit written
comments on any proposed rule that
might be developed.

D. How can the public comment on the
ANPR and get additional information?

The Agency welcomes comments on
this ANPR as it reviews the existing
standards. EPA has set up a Web site for
the public to access the most up-to-date
information regarding our review of
these standards. This site contains
detailed information related to this rule
and any potential revision, including: a
copy of the existing standards, copies of
the Final Environmental Statements and
the Supplemental Environmental
Statement on which the existing
standards are based, as well as related
fact sheets.

EPA plans to conduct public webinars
to discuss specific issues on which the
Agency is seeking comment. Dates,
times and presentation materials for the
webinars will be available on the Web
site at: www.epa.gov/radiation/laws/
190.

1I. Issues for Public Comment

A. Issue 1—Consideration of a Risk
Limit To Protect Individuals. Should the
Agency express its limits for the purpose
of this regulation in terms of radiation
risk or radiation dose?

1. Why is this issue important?

The purpose of the 40 CFR part 190
environmental standards is to protect
human health and the environment.
Although the current compliance metric
for worldwide radiation standards is,
and traditionally has been, either
radiation dose or some measurable
concentration or activity level, the
Agency desires feedback to determine
the feasibility of expressing its limits for
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the purpose of this regulation in terms
of radiation risk.

Conformance with regulatory public
dose limits has traditionally been
demonstrated through modeling
calculations and subsequent personal,
environmental or emissions monitoring.
Compliance with a risk-based standard
would be accomplished in a similar
manner and the limits would be
expressed as the maximum risk that
could be allowed to the receptor from
radiation exposures at any given facility
under regulatory control.

2. What concepts are important to
understanding this issue?

The primary concern from radiation
exposure at the levels relevant for non-
emergency situations is the increased
risk of cancer. Two forms of radiation
exposure, internal and external
exposure, can occur depending upon
the location of the source relative to the
receptor. Internal exposures occur when
a person inhales or ingests
contaminated air, food, water or soil.
External exposures occur because a
person is near sources of radioactivity
which are emitting penetrating
radiation, such as x-rays, gamma rays,
beta particles or neutrons. It should be
noted that since the rule limits itself to
the uranium fuel cycle, sources of
radiation from machines, such as x-ray
units and particle accelerators, are not
covered by EPA standards. The term
“radiation dose,” as used in dose
standards, is a risk-weighted measure
derived from the physical quantity of
absorbed dose to an organ or tissue. As
defined in this ANPR, “radiation risk”
is the probability of an individual
incurring a particular health effect per
dose of radiation. Both dose and risk are
commonly expressed over a lifetime or
annualized depending on regulatory
implementation.

3. What does 40 CFR part 190 say and
what is basis of the existing standards?

The existing standards have two
components limiting exposures to the
public. The first is a dose limit to
members of the public, while the second
is a limit on the quantity released of
certain radionuclides or forms of
radioactivity into the environment. The
provision specified in 40 CFR 190.10(a)
limits the annual dose to any member of
the public from exposures to planned
releases from uranium fuel cycle
facilities to 25 mrem to the whole body,
75 mrem to the thyroid and 25 mrem to
any other organ. The provision specified
in 40 CFR 190.10(b) limits the total
quantity of radioactive material releases
for the entire uranium fuel cycle, per
gigawatt-year of electrical energy

produced, to less than 50,000 curies of
krypton-85, 5 millicuries of iodine-129
and 0.5 millicuries combined of
plutonium-239 and other alpha-emitting
transuranic radionuclides with half-
lives greater than one year. Though
views of risks have changed since 1977,
the limits in 40 CFR 190.10(a) and (b)
have as a basis a consideration of
acceptable risk which served as a guide
in developing the limits.

4. What Agency and national policies
and approaches could be relevant?

EPA considers risk in establishing
standards and requirements across
programs and environmental media.
Consistent with this practice, the
Agency has stated radiation-specific
standards for protection of individuals
in terms of dose, based on the
underlying risk level.

If the Agency should decide to retain
a dose standard in 40 CFR part 190, that
standard would be related to a level of
health risk. In some cases, standards are
expressed in terms of environmental
flux (release rate) or concentration of
radionuclides in the environment, but
are also related to health impacts.

EPA has heard from some
stakeholders that a standard expressed
as a level of risk could be more
understandable for those less familiar
with radiation science, as it would more
clearly state the health outcome that the
Agency views as acceptable. EPA
believes it would also assist commenters
in evaluating the merits of a risk
standard if the Agency referred to the
reasoning employed by the National
Research Council/National Academy of
Sciences (the NAS committee) in its
1995 report, Technical Bases for Yucca
Mountain Standards. The NAS
committee recommended that EPA
adopt a standard expressed as risk for
two reasons. First, a risk standard is
advantageous relative to a dose-based
standard because it represents a societal
judgment regarding health impacts and
therefore “would not have to be revised
in subsequent rulemakings if advances
in scientific knowledge reveal that the
dose-response relationship is different
from that envisaged today.” Second, a
standard in the form of risk more readily
enables the public to comprehend and
compare the standard with human-
health risks from other sources
(Technical Bases for Yucca Mountain
Standards, 1995, 64—65).2

2 A different NAS committee expressed similar
views in a 2002 report, The Disposition Dilemma,
pp. 33-34.

5. How would a risk standard compare
to a dose standard?

Planned or routine releases of
radionuclides from nuclear fuel cycle
facilities represent low-level ionizing
radiation exposures to the public. As
such, these non-emergency releases
represent a potential increased risk of
cancer to the public. Once an acceptable
level of protection is identified, it may
be translated to a release rate, as
radionuclide concentrations in specific
media, or another measurable unit,
which can then serve as a regulatory
limit expressed over time. Alternatively,
site-specific modeling may be
employed, based on measured releases,
to calculate a dose or risk for
comparison to the regulatory standard.
This general approach to
implementation would be used whether
the standard is expressed in terms of
risk or dose. As noted earlier, the
compliance metric for radiation
standards has more traditionally been
either radiation dose or some
measurable concentration or activity
level.

Both calculated doses and risks from
radiation exposure differ depending on
the specific radionuclides involved, as
well as the pathways of exposure. The
same activity level received by an
exposed individual from different
radionuclides or through different
pathways leads to a different dose and
carries different risks. If someone is
exposed to multiple radionuclides, the
risk of adverse health effects is
determined by summing the risks from
each radionuclide involved in the
exposure. The primary technical
difference between a risk standard and
a dose standard is that the relationship
between risk and dose has varied over
time.3 Should this trend continue, there
is the potential for a dose standard to
diverge over time from its original
underlying risk level. In contrast, a risk
standard represents a constant level of
risk, regardless of the type of facility,
mix of radionuclides or changes in the
underlying science involved in
estimating the risk. Because it directly
states the expectation for health
outcome rather than relying on an
overall correlation, it would typically
not require an update, unless there are
changes in what society deems an
acceptable risk. If the standard were
implemented by rule using measurable
quantities such as effluent limits,
however, these criteria would need to be
updated, as they would be if a dose

3For example, the estimated risk of fatal cancer
per rem of exposure increased in each of our three
rulemakings for high-level radioactive waste (1985,
1993, 2001).
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standard changes. We are interested in
stakeholder views on how this updating
process might differ for a risk or dose
standard.

Although our experience is that the
risk per unit dose has generally
increased over the years, the possibility
also exists that further research may
show that cancer risks are overestimated
for a given dose or for certain
radionuclides or exposure pathways.
Another aspect to consider when
assessing whether a risk standard would
be appropriate is whether cancer
morbidity (incidence) or cancer
mortality (fatality) should be used as the
basis for establishing any risk standard.
While EPA often relies upon morbidity
information for chemical carcinogens,
the Agency has used mortality data as
the basis of both its standards for
disposal of transuranic and high-level
radioactive wastes (40 CFR part 191)
and the Yucca Mountain standards (40
CFR part 197). One factor to consider is
that there appears to be increasing
divergence between morbidity and
mortality; in other words, estimates of
cancer incidence from exposure to
radiation continue to increase, but
cancer fatality has grown at a slower
rate or been reduced (EPA Radiogenic
Cancer Risk Models and Projections for
the U.S. Population, 2011). As a result,
the Agency will take comment on
whether morbidity data or mortality
data, or a combination, would be more
appropriate for the establishment of a
potential risk standard.

Although a risk standard, like a dose
standard, would generally be
implemented through modeling and the
derivation of measurable quantities, the
Agency is also aware that there may be
some challenges specific to a risk
standard, especially given that the
regulatory system is based on dose,
which is far more familiar to the
radiation protection community and
industry practice. If a standard were
developed in the form of a risk level that
was not to be exceeded, then any
meaningful discussion on
implementation would need to address
how the risk would be translated into
measurable quantities such as an
effluent release rate into the
environment, a concentration in
environmental media, an intake by an
individual or external radiation
exposure at specific locations or to
specific persons. As is the case with the
current dose standard, proof of
compliance would most likely rely
heavily on the use of modeling results
coupled with effluent data. Any
accepted modeling use would need to
be either detailed within the standard,
or detailed by the implementing federal

agency, possibly through development
of subsequent regulations.

As discussed earlier, the Agency
recognizes that different radionuclides
contribute to potential exposures. EPA
further recognizes that different
radionuclides are predominant at the
different types of facilities within the
nuclear fuel cycle. If the Agency were to
move toward a risk standard, the
Agency would conduct an analysis of
the dose-risk relationship at the
different types of facilities. What issues
would the Agency need to consider with
the implementation of a risk standard at
the different facilities? For example,
would the radionuclides of most
concern for a given fuel cycle facility
have different risk implications for
different fuel cycle facilities? Could
NRC implement a risk standard by
establishing a corresponding dose limit
that it determines would keep risks
under the risk standard?

While the Agency has not determined
whether the technical merits or costs
associated with developing a risk
standard warrant a change from the
traditional dose limits, the Agency
believes it is reasonable to take
comment at this time on how a potential
risk limit may be implemented. Such a
discussion could also inform the
consideration of costs of implementing
a risk standard.

EPA also notes that both national and
international radiation protection
guidelines developed by bodies of non-
governmental radiation experts, such as
the ICRP and the National Council on
Radiation Protection and Measurements
(NCRP), generally recommend that
radiation standards be established in
terms of dose. National and
international radiation standards,
including the individual protection
requirements in 40 CFR part 191,
“Environmental Radiation Protection
Standards for Management and Disposal
of Spent Nuclear Fuel, High-Level and
Transuranic Radioactive Waste”, are
established almost solely in terms of
dose or concentration, not risk.
Therefore, a risk standard would not
allow a convenient comparison with the
numerous existing dose guidelines and
standards, nor with other sources of
radiation exposure, but it would more
readily allow comparisons to other EPA
risk management decisions for
chemicals.

Lastly, it is important to note the
potential costs that could be associated
with moving from a dose standard to a
risk standard. At the time of publication
of this ANPR, the Agency has no
information regarding potential costs to
the regulated community. The Agency is

seeking any data that are available on
these potential costs.

6. Questions for Public Comment

As the Agency considers the issue of
establishing a standard expressed in
terms of risk, we believe it to be
appropriate to better understand the
merits of this approach. The industry
currently uses a dose limit, and the
Agency is seeking information on how
the industry would be affected by this
change.

Consequently, the Agency is seeking
input on the following questions:

a. Should the Agency express its limit
for the purpose of this regulation in
terms of radiation risk or radiation
dose?

b. Should the Agency base any risk
standard on cancer morbidity or cancer
mortality? What would be the
advantages or disadvantages of each?

c. How might implementation of a risk
limit be carried out? How might a risk
standard affect other federal regulations
and guidance?

B. Issue 2—Updated Dose Methodology
(Dosimetry). How should the Agency
update the radiation dosimetry
methodology incorporated in the
standard?

1. Why is this issue important?

The dosimetry used for the existing
standards is outdated. Since the
development of the existing dose
standard, the methodology to calculate
radiation exposure has changed with
scientific progress. The existing
standard has separate limits for
exposure of the whole body and
exposure of specific organs. More recent
dosimetry accounts for both types of
exposures in a single numerical value
that provides more consistency and
allows easier comparison of radiation
exposures, regardless of whether they
are internal or external, or whether they
are likely to affect single or multiple
organs. Newer dosimetry approaches
also reflect a better understanding of the
different sensitivity of various organs
and allow more sophisticated
calculations of the impacts to
individuals and even to specialized
groups (i.e., children, sensitive
subpopulations).

2. What does the existing standard say?
What is the technical basis?

The standard in 40 CFR 190.10(a)
states: “The annual dose equivalent
[must] not exceed 25 millirems to the
whole body, 75 millirems to the thyroid,
and 25 millirems to any other organ of
any member of the public as the result
of exposures to planned discharges of
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radioactive materials, radon and its
daughters excepted, to the general
environment from uranium fuel cycle
operations and to radiation from these
operations.” These limits were based on
the Federal Radiation Protection
Guidance in existence at that time (26
FR 4402, May 18, 1960 and 26 FR 9057,
September 26, 1961).

The federal guidance documents, in
turn, were based on recommendations
of the ICRP, which provides expert
guidance on dose limits in view of the
current understanding of dose-response
relationships for exposure to ionizing
radiation. Many international standards
and national regulations addressing
radiological protection are based on or
take into account the ICRP’s
recommendations. The guidance in
effect during the development of the
proposed 4 standards—ICRP Publication
2 (1959)—recommended dose limits
aimed at avoiding deterministic effects
and limiting stochastic effects,
including leukemia and other cancers,
as well as genetic effects. The dose
limitation system at that time was based
on the concept of the critical organ,
defined as the organ or tissue most
susceptible to damage from radiation.
Separate dose limits were set for
different groups of tissues, taking into
account the potential for different types
of radiation to cause greater damage
depending on the mode of exposure. For
example, alpha radiation poses less risk
for external—or whole body—exposure
because it is easily shielded even by the
skin, but can cause greater damage to
critical organs than other types of
radiation when inhaled or ingested.
These concepts, underlying the ICRP
recommendations at the time, served as
the basis of the existing dose limits to
members of the public in 40 CFR part
190.

3. What has changed and how are those
changes important?

Since the publication of the existing
regulation, advancements have been
made in understanding radiation
dosimetry. The ICRP updated its
recommendations to reflect a better
understanding of the different
sensitivity of various organs and of the
risks from different types of radiation.
Of primary importance is that the
critical organ concept was abandoned in
favor of a new concept referred to as the
effective dose equivalent (ICRP

4In the interim between publication of the
proposed rule and publication of the final 40 CFR
part 190 standards, ICRP 26 was finalized (adopted
Jan 17, 1977). However sufficient time was not
available to incorporate the ICRP 26 findings, and
the Agency went forth with finalization of the
proposed rule which was based on ICRP 2.

Publication 26, 1977). This new
concept, later renamed effective dose
(ICRP Publication 60, 1991), provides a
single dose indicator that accommodates
different types of radiation as well as
different modes of exposure. The use of
a unified dose facilitates understanding
and comparison of the radiation
exposures, regardless of whether they
are internal or external, or whether they
are likely to affect single or multiple
organs. Further studies since the 1977
rule have also reinforced that some
populations, such as pregnant women
and children, are more sensitive to
radiation and have allowed more
specific calculations of risks to such
groups. Such information is not
reflected in the dose limits—or their
form—in the existing uranium fuel cycle
standards, which are based on the older
“critical organ” system. Beyond the fact
that the existing standards do not reflect
the most recent scientific
understanding, the use of an outmoded
system also poses some compliance
challenges. The models and methods to
predict the dispersion of radionuclides,
the modes of exposure, and the
movement of radionuclides through the
body (biokinetics) are more advanced
today than in the past. However, the
most sophisticated models are tailored
to work with the more recent dosimetry
systems and are not always compatible
to assess compliance with limits
expressed in the older systems. At the
same time, the older models are less and
less supported. This means that
compliance assessments for the existing
dose limit cannot take advantage of the
best implementation tools. Thus, for
reasons both scientific and practical, we
believe it is worthwhile to consider how
to update the dose methodology if the
rule is revised.

4. What policies and approaches are
relevant?

As noted above, EPA’s dose limits
take into account recommendations of
the ICRP, which has updated its
guidance documents several times since
40 CFR part 190 was issued. ICRP
Publication 26 (1977) abandoned the
critical organ concept of ICRP
Publication 2 in favor of a new concept
referred to as the effective dose
equivalent (now called effective dose).
The effective dose is a weighted sum of
tissue doses intended to represent the
same cancer risk from a non-uniform
irradiation of the body as that from
uniform whole body irradiation.5 The

5In actuality, the weighting factors used to
calculate effective dose equivalent are not
sufficiently precise to equate risks for a given dose.
The “true” risk is best calculated using

effective dose concept has been used in
all subsequent ICRP publications to
date.

The ICRP guidance was updated
beyond ICRP 26 and expanded with
ICRP Publication 60 (1991), based on
additional information on the sensitivity
of different tissues and organs in the
body. ICRP 60 also made it possible to
develop age- and gender-specific dose
estimates. ICRP 60 has been widely
implemented worldwide and serves as
the basis for EPA radiation dose
standards, notably the amended Yucca
Mountain standards issued in 2008.

The Agency has explained its
adoption of the effective dose concept in
previous rulemakings. In the Agency’s
1989 Clean Air Act (CAA) rulemaking
establishing National Emissions
Standards for Hazardous Air Pollutants
(NESHAPs) in 40 CFR part 61, Subpart
1,6 EPA said the following about
effective dose equivalent (54 FR 51662,
December 15, 1989):

Since 1985, when EPA proposed dose
standards regulating NRC licensees and DOE
facilities, a different methodology for
calculating dose has come into widespread
use, the effective dose equivalent (EDE). In
1987, EPA, in recommending to the President
new guidance for workers occupationally
exposed to radiation, accepted this
methodology for the regulation of risks from
radiation. This method, which was originally
developed by the International Commission
on Radiological Protection, will be used by
EPA in all the dose standards promulgated in
this ANPR. In the past, EPA dose standards
were specified in terms of limits for specific
organ doses and the ‘whole body dose’, a
methodology which is no longer consistent
with current practices of radiation protection.

The EDE is simple, is more closely related
to risk, and is recommended by the leading
national and international advisory bodies.
By changing to this new methodology, EPA
will be converting to the commonly accepted
international method for calculating dose.
This will make it easier for the regulated
community to understand and comply with
our standards.

The EDE is the weighted sum of the doses
to individual organs of the body. The dose to
each organ is weighted according to the risk
that dose represents. These organ doses are
then added together, and that total is the
effective dose equivalent. In this manner, the
risk from different sources of radiation can be
controlled by a single standard.

radionuclide-specific, pathway-specific analyses
and absorbed dose to an organ or whole body.

6 Subpart I established standards for air emissions
from NRC licensees, including uranium fuel cycle
facilities, and non-DOE federal facilities not
licensed by NRC. Subpart I was later rescinded
based on the Administrator’s conclusion that NRC’s
regulatory implementation protected public health
with “an ample margin of safety” (60 FR 46206,
September 5, 1995, and 61 FR 68972, December 30,
1996). Subpart I established standards for the air
pathway of 10 mrem/year EDE, with no more than
3 mrem/year EDE from radioiodine.
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This rulemaking (54 FR 51662) also
noted that the EPA Science Advisory
Board (SAB) commented that “EPA
should use the effective dose equivalent
concept for regulations protecting
people from exposure to radiation.”

The latest update, in ICRP Publication
103 (2007), provided updated radiation
protection guidance, including new
tissue weighting (i.e., sensitivity)
factors, but left the primary radiation
protection guidance from 1991 virtually
unchanged. ICRP 103 is the most recent
guidance but, as discussed in more
detail below, has not been applied in
EPA regulations to date.

Other EPA policies are also relevant
because, while the Agency takes into
account ICRP guidance, regulatory
limits must reflect additional factors.
The ICRP recommended—in both
Publication 60 and Publication 103—
that public exposures be limited to 100
mrem (0.001 Sv) per year. However, this
applies in principle to all man-made
sources of radiation. In setting
regulatory limits, we allow only a
fraction of 100 mrem from a single
source, such as a uranium fuel cycle
facility. As discussed further in section
II.A of this ANPR (‘‘Consideration of a
Risk Limit to Protect Individuals”), the
dose limits used in our radiation
regulations are based on an assessment
of the associated risks. In the past, based
on ICRP 26, EPA radiation policies and
regulations have used 15 mrem/year as
a dose limit that aligns with the
Agency’s goals and corresponds to a
limit of 25 mrem to the whole body and
75 mrem to any organ under the
obsolete dose methodology for certain
regulatory applications.” The
corresponding dose under ICRP 103 has
not been established. EPA is reviewing
the implications of ICRP 103 for our
revised dose and risk estimates. EPA
will address the issue in a rulemaking
if one is pursued.

It should be noted that the Agency
does not have established policies or
guidance on the application of age- and
gender-specific dose calculations to
determine compliance with a dose
standard.8 However, we are considering
the application of age- and gender-
specific dose calculations to determine
compliance with the dose standard.
Whether expressed in terms of risk or

7 See OSWER Directive 9200.4-18, EPA’s Yucca
Mountain standards at 40 CFR part 197, and the
preamble to the 1993 revision of the 40 CFR part
191 standards [58 FR 66411, December 20, 1993].

8 The Agency’s “‘Guidelines for Carcinogen Risk
Assessment” (2005) provide age-specific
adjustments for carcinogens with a mutagenic mode
of action for chemical carcinogens. Regulatory
applications for radioactive compounds have not
been determined.

dose, the standard must identify the
person(s) against whom compliance will
be assessed. The standards at 40 CFR
part 190 currently specify that the dose
standard applies to “‘any member of the
public.” We have several other “any
member of the public” standards that
specify the use of ICRP 26 dosimetry
and an associated concept, the
“reference man.” Concerns have been
raised that the “reference man” concept,
combined with the fact that neither the
ICRP 26 dosimetry nor the ICRP 2
methodology can provide age- and
gender-specific calculations, does not
assure that children or other vulnerable
population segments are protected or
adequately considered. The models
beginning with ICRP 60 are able to
address different age and gender
cohorts, which allows the differing
impact of radiation exposures to be
evaluated. More specifically, ICRP
Publication 89 (2002) provides
anatomical and physiological data for
males and females at ages newborn, 1
year, 5 years, 10 years, 15 years and
adult that allow for age- and gender-
specific estimates of dose to be
calculated for these reference
individuals. We note that, while the
current standard is presented as an
annual dose, it is established at a level
that provides protection for an
individual over a lifetime (i.e., at all
ages). Nevertheless, we are examining
the issue to confirm the protectiveness
of our standards as written for all
segments of the population.
Specifically, we are modifying the
computer model CAP-88 PC, which is
used to determine compliance with
Clean Air Act radionuclide emission
standards, to evaluate the relationship
between radionuclide intake and dose
for different age groups. This technical
study will inform our review of our
radiation protection policies, and we
will make our findings available to the
public. We anticipate that this question
will be addressed broadly within the
Agency to identify the most appropriate
approach to resolving the issue as a
whole, rather than for each individual
rule. However, comments on the use of
reference man or the appropriateness of
specifying age- and gender-specific dose
calculations are welcome. Such
comments will be considered both in
the context of this rule and as part of the
overall Agency discussion on the topic.

5. What aspects of this issue are most
important and what options might be
considered to address this issue in any
revised standards?

The Agency intends to review this
portion of the regulation to ensure its
continued protectiveness in light of

these technological advances. We
acknowledge that the dose methodology
on which the existing standard is based
is now outmoded, and compliance with
the existing standard poses some
implementation challenges. These
challenges are proving compliance with
an organ-specific dose limit and with
the current suite of compliance models
using an effective dose methodology. As
an example, most health physicists
conducting compliance at nuclear
power plant facilities are trained in the
calculation and use of effective dose.
Requiring compliance with an organ-
specific dose necessitates the use of a
different calculating technique, and
potentially requires additional training.
If the rule is revised, there would be
little justification for retaining outdated
science as the basis for dose limits.
Therefore, the primary question is how
the Agency would reflect more recent
dose methodology. There are arguments
to be made for using either ICRP 60 or
ICRP 103, or for providing flexibility
without specifying the ICRP basis.

As noted earlier, there is considerable
experience worldwide in implementing
the recommendations of ICRP 60. The
EPA has issued guidance documents to
allow detailed dose calculations for
specific exposure situations, such as
would be needed to determine
compliance at a nuclear fuel cycle
facility. A basis for calculating risks to
more sensitive populations has also
been developed, though (as noted
earlier) there is not clear guidance on
how, if at all, such information should
be used in regulations.

The nuclear industry is familiar with
the guidance and has experience in
using compliance and assessment tools
that are compatible with the ICRP 60
risk basis. Relying on ICRP 60 as the
basis for a revised rule would eliminate
any reference to an outdated individual
organ calculation. The methodology is
biologically and physically robust in its
approach and has been properly peer-
reviewed, implemented and supported
by the publication of important federal
guidance. This approach would provide
a well-established methodology and
compliance tools using science that is
considerably more advanced than that
used currently in 40 CFR part 190—but
not the absolute most recent science.

Using the most recent science—
which, in principle, is the preferred
approach—would imply that ICRP 103
should be adopted as the basis for any
revised rule. Unfortunately, ICRP 103
has not been widely utilized because the
ICRP has yet to provide the detailed
information needed for full
implementation of the most recent dose
coefficients for specific radionuclides
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and organs. Factors and biokinetic
models to support such calculations are
anticipated in future ICRP publications
but have not yet been released, so there
is a lack of appropriate modeling and
compliance tools now available.
Furthermore, in order to provide the
complete set of tools for calculating
dose to different population age groups
under ICRP 103, the Agency would need
to update Federal Guidance Report No.
13, Cancer Risk Coefficients for
Environmental Exposure to
Radionuclides. However, the Federal
Guidance Technical Report Working
Group under the Interagency Steering
Committee on Radiation Standards has
convened to update these reports and
the first draft could be available by the
end of 2014. As such, these data could
be available prior to any proposal of a
revised standard. Thus, the analysis that
relies on the most recent science (ICRP
103) could be conducted in a timely
manner consistent with the time
necessary for a rulemaking.

A third option would be to establish
a dose limit but not to specify the ICRP
basis for implementation. Under this
approach, the details of implementation
would be left to the NRC. NRC is
beginning a comprehensive review of its
regulations with the long-term view of
adopting ICRP 103, which is likely to
take a number of years. During this
transition period, it may be appropriate
to allow NRC to determine which
method of calculation should be used,
taking into account the views of the
public. This could also anticipate the
use of future ICRP recommendations
beyond ICRP 103. An example of this
approach is EPA’s standards for the
proposed Yucca Mountain disposal
facility.® The advantage of this approach
is that it allows the flexibility to use
updated ICRP information as soon as
(but not before) it can reasonably be
implemented on a large-scale. A
drawback of this approach is that it
leaves some uncertainty as to what risk
level is represented by the dose limit.
That is, a dose of 15 mrem can represent
a slightly different level of risk
depending on the specific
radionuclides, exposure situation and
dose-risk factors. Therefore, a dose of 15
mrem could, in the future, represent a

9We provided similar discretion to NRC in our
amendments to the Yucca Mountain standards.
While we specified that the Department of Energy
(DOE) must use ICRP 60 methodologies to project
doses in its long-term performance assessment, we
stated that NRC could permit the use of future
dosimetric systems, as long as they were issued by
consensus organizations, adopted by EPA into
Federal Guidance, and consistent with the effective
dose equivalent methodology first established in
ICRP 26 and continued in ICRP 60. See 40 CFR part
197, Appendix A.

different level of risk than originally
expected. The difference would likely
be small unless there are major changes
in our understanding of radiation risks.
Recent scientific advances have
primarily influenced the understanding
of risks from specific radionuclides to
specific organs and to sensitive
subpopulations—but have reinforced
the overall dose-risk factors that serve as
the major basis for most of EPA’s
radiation regulations and policies.

Finally, it is important that the
economic impacts of any change in the
dose methodology be carefully
considered and acknowledged. The NRC
staff has considered cost-benefit
considerations in providing its
recommendation to the NRC
Commissioners for Options to Revise
Radiation Protection Regulations and
Guidance with Respect to the 2007
Recommendations of the ICRP (Dec 18,
2008). This paper identifies the
inefficiencies with industry meeting the
requirements using two different
methods (40 CFR part 190 requirements
are incorporated into 10 CFR part 50
Appendix I design objectives). This
being the case, any change from the
ICRP 2 approach to more contemporary
dosimetry methodologies could yield a
cost savings for the industry. The
Agency is interested in receiving any
data that are available on these potential
cost savings.

In summary, the Agency is seeking
input from the public on options that
should be considered to update the
radiation dosimetry for the standard.
The range of options identified for
consideration are: (1) Revise the dose
limits to an “effective dose” standard
using ICRP 60 methodology; (2) Revise
the dose limits to an “effective dose”
standard using ICRP 103 methodology;
and (3) Specify a dose limit and leave
the decision regarding methodology to
NRC. We welcome comments on these
options, on additional options that we
have not identified, and on factors that
should be considered in selecting and
implementing a dose methodology.

6. Questions for Public Comment

With the aforementioned as
background, the Agency is seeking input
on the following questions:

a. If a dose standard is desired, how
should the Agency take account of
updated scientific information and
methods related to radiation dose—such
as the concept of committed effective
dose?

b. In updating the dose standard,
should the methodology in ICRP 60 or
ICRP 103 be adopted, or should
implementation allow some flexibility?
What are the relative advantages or

disadvantages of not specifying which
ICRP method be used for the dose
assessment?

C. Issue 3—Radionuclide Release
Limits. The Agency has established
individual limits for release of specific
radionuclides of concern. Based on a
concept known as collective dose, these
standards limit the total discharge of
these radionuclides to the environment.
The Agency is seeking input on: Should
the Agency retain the radionuclide
release limits in an updated rule and, if
so, what should the Agency use as the
basis for any release limits?

1. Why is this issue important?

The radionuclide specific release
standards established in 40 CFR
190.10(b) set a limit on the total
discharge of long-lived radionuclides
released to the environment. These
limits ensure that the environmental
impacts of these radionuclides on the
human population have a limited effect
throughout the duration of their
existence in the biosphere.

2. What do the existing standards say on
this issue?

The standards at 40 CFR 190.10(b)
specify: “The total quantity of
radioactive materials entering the
general environment from the entire
uranium fuel cycle, per gigawatt-year of
electrical energy produced by the fuel
cycle, contains less than 50,000 curies
of krypton-85, 5 millicuries of iodine-
129, and 0.5 millicuries combined of
plutonium-239 and other alpha-emitting
transuranic radionuclides with half-
lives greater than one year.”

Excerpts from the 1976 FES (Final
Environmental Statement, 1976, Vol. 1,
p. 5), indicate the Agency’s rationale
and the regulatory facilities of concern
in mandating this second set of
environmental standards: “Finally,
although fuel reprocessing plants are
few in number, they represent the
largest single potential source of
environmental contamination in the fuel
cycle, since it is at this point that the
fuel cladding is broken up and all
remaining fission and activation
products become available for potential
release to the environment.” Other parts
of the nuclear fuel cycle emit much less
of the radionuclides subject to 40 CFR
190.10(b) because the releases to the
environment come after the fission
process. Thus reprocessing facilities
and, to a lesser extent, nuclear power
plants are the focus of 40 CFR 190.10(b).
The Agency developed this portion of
the standard specifically to address the
potential environmental burden
associated with the resulting long-lived
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radionuclides and to ensure that the risk
associated with any long-term
environmental burden is incurred only
in return for a beneficial product:
electrical power. Furthermore, the
Agency stated that “attention to
individual exposure alone can result in
inadequate control of releases of long-
lived radionuclides, which may give
rise to substantial long-term impacts
over the lifetime of the radionuclide.”

The Agency based the limits for
plutonium-239 and other alpha-emitters
on emissions levels that could be
achieved with best available control
technologies. The limits for krypton-85
and iodine-129 relied on control
technologies demonstrated on a
laboratory scale, but not yet in actual
use by 1975. Other long-lived
radionuclides considered for regulation
under this portion of the standard (i.e.,
tritium and carbon-14) ultimately were
not included because appropriate
control technologies were either not
feasible or unavailable.

3. What has changed and how are those
changes relevant?

The Agency developed the existing
standard under the assumption that U.S.
commercial reprocessing would be
available. However, for policy and
economic reasons, reprocessing never
achieved the expected scale, and no
commercial reprocessing plants are
currently operating in the U.S. As of the
drafting of this ANPR, however, there is
renewed interest in Congress and the
industry regarding the possibility of
reprocessing as evidenced by testimony
during hearings of the President’s Blue
Ribbon Commission on America’s
Nuclear Future. The broader nuclear
industry is anticipating growth, with
applications for new nuclear power
plants submitted to the NRC and the
start of construction at two power plant
sites. Additionally, if the nation chooses
to control carbon emissions from power
generators, the number of nuclear power
plants operating in the U.S. may
increase further.

4. What policies and approaches are
relevant?

The release limits were defined to
limit exposures to populations wider
than those in the immediate vicinity of
a facility. Over the intervening decades,
protection standards for individuals
have become preferred, with collective
dose considered less useful for assessing
the risks of a given activity. Particularly
in cases where extremely small doses
combine with extremely large
populations, collective dose can give a
misleading view of the overall impact of
an activity (and impact on individuals),

based on statistical estimates of the
number of future health effects.
Collective dose should thus be used
with caution. For example, it can be
used to provide meaningful
comparisons of alternatives for a
proposed action (e.g., in facility design).

Since the development of the release
limits was motivated largely by
concerns about emissions from
reprocessing facilities, prospects of
spent nuclear fuel reprocessing
conducted both nationally and
internationally may have a bearing on
reconsideration of this issue.

There have been active reprocessing
facilities in 15 countries, including the
U.S., although some of these facilities
were more research-oriented as opposed
to commercial reprocessing facilities. Of
the current operating facilities, the most
widely known are the facilities at
Sellafield (United Kingdom) and La
Hague (France), which constitute the
first and second leading producers
globally for krypton-85. Both facilities
discharge krypton-85 directly to the
environment. Efforts at these plants are
made to control the releases of iodine-
129, and tracking the levels of this
radionuclide over the years has shown
decreasing emissions relative to
reprocessing production quantities.

It is also useful to examine the
experience of implementing the release
limits in practice. While EPA sets the
part 190 standards, the NRC has the
responsibility to implement and enforce
them for its licensees. Its requirements
for licensees are found in 10 CFR part
20, “Standards for Protection Against
Radiation,” specifically: 10 CFR
20.1301(e), which requires compliance
with 40 CFR part 190, and 10 CFR
20.2203(a)(4), which further requires
reporting of radiation levels or releases
in excess of the standards in 40 CFR
part 190. However, neither provision
describes how to demonstrate
compliance with 40 CFR part 190,
although NRC has issued guidance to
licensees for light water reactors in
Generic Letters (GL) 79-041, GL79-070
and NUREG-0543 (ADAMS Accession
No. ML081360410).

In anticipation that spent nuclear fuel
reprocessing may again be pursued in
the U.S., the NRC directed its former
technical advisory committee, the
Advisory Committee on Nuclear Waste
and Materials (ACNW&M), to define the
issues most important to the NRC
concerning fuel reprocessing facilities.
The ACNW&M published the results of
their effort in NUREG-1909,
“Background, Status, and Issues Related
to the Regulation of Advanced Spent
Nuclear Fuel Recycle Facilities.”” The
following excerpt from NUREG-1909

summarizes the ACNW&M’s finding
regarding 40 CFR part 190: “Of
particular relevance to fuel recycle is 40
CFR 190.10(b) which limits the release
of krypton-85 and iodine-129 from
normal operations of the uranium fuel
cycle. Because fuel reprocessing is the
only step of the nuclear fuel cycle that
could release significant amounts of
these radionuclides during normal
operations, these limits are effectively
release limits for the fuel reprocessing
gaseous effluent.” (NUREG-1909, p.134)
Other issues identified by the ACNW
were: (1) Meeting the standard with
available technologies may not be
feasible; (2) limits on releases of carbon-
14 and tritium may need to be
considered; (3) the cost-benefit analysis
for collective dose in 40 CFR 190.10(b)
should be reconsidered; and (4) their
belief that the existing regulation does
not include fabrication of fuels enriched
with plutonium or actinides other than
uranium.

5. What compliance history exists for
the current standards?

The Agency has reviewed compliance
issues for these standards and has found
challenges with determining and
enforcing compliance. Without the
operation of a reprocessing plant(s),
there is little likelihood of exceeding the
existing standards for the fission
products krypton-85 and iodine-129.
The basis for this statement is that both
of these radionuclides are fission
products (the result of the fission
reaction occurring in the nuclear
reactor) contained within the fuel rods
at the nuclear power plants, and the
fission products cannot escape unless
the metal cladding around the fuel
pellets ruptures during use or storage
after removal from the reactor. During
normal operations, the failure rate of
cladding is insignificantly small.
Uranium mining and milling, uranium
conversion, uranium enrichment and
fuel fabrication facilities do not generate
these radionuclides since no fission
reaction occurs during these
processes.10 Thus, only nuclear power
plants and potential reprocessing
facilities need to be considered when
determining compliance with krypton-
85 and iodine-129 limits.

NRC implements 40 CFR 190.10(b)
through its oversight and inspection
authorities for its licensees found in
both 10 CFR part 20 and 10 CFR part 50.
Specifically, 10 CFR part 20 includes
the requirement that licensees comply

10 Fuel fabrication facilities for mixed uranium-
plutonium fuel (MOX fuel) could have some
plutonium releases, but these would not be
anticipated to approach the current limit.
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with 40 CFR part 190. Technical
specifications for commercial nuclear
power plants are found in Appendix I
of 10 CFR part 50, “Domestic Licensing
of Production and Utilization
Facilities.” These specifications provide
annual dose objectives for nuclear
power plants that are considered “As
Low As [is] Reasonably Achievable”
(ALARA). The ALARA objectives are 3
mrem/year for liquid effluents and 5
mrem/year for gaseous effluents. The
NRC has stated that, ““. . . it was
feasible for a licensee to inherently
show compliance of 40 CFR part 190
limits by meeting the dose objectives in
10 CFR part 50 Appendix I.”” 12 The NRGC
staff has reviewed a sampling of effluent
reports from 1981 to 2005, to assess the
levels of krypton-85, iodine-129 and
plutonium-239 and other transuranic
alpha emitters released from operating
nuclear power plants. Their findings
were that these levels, on an annual unit
of gigawatt-year of electrical energy
produced, were significantly less than
the limits in 40 CFR part 190. The
standards apply to the industry’s release
of certain radionuclides proportional to
the amount of electricity generated.
Thus compliance relies on annual
nationwide emissions for all applicable
uranium fuel cycle facilities. If there
were a case (such as multiple
reprocessing plants) where the
implementing agency considered that
overall emissions were exceeding the
standard, then the regulator may find it
necessary to apportion or divide the
standard to make it applicable to
individual facilities. Further guidance
may be necessary in order to detail a
method for apportioning this standard.
This uncertainty, and the difficulty in
making and enforcing regulatory
decisions about which facilities must
undergo upgrades to meet the standards,
makes implementing the standards
extremely difficult at best if the
situation arises where the entire
uranium fuel cycle emissions are
approaching the regulatory limit. EPA’s
goal in any revision of the standards is
to ensure adequate public health
protections, while providing
appropriate flexibility to implementing
agencies.

6. What aspects of the issue are most
important and what options are
available to address this issue in revised
standards?

The Agency determined in the
development of 40 CFR part 190 that

11NRC Letter from Margie Kotzalas, MOX Branch
Chief to Ron Fowler; Subj: Response to Concerns
Regarding Ensuring Compliance with 40 CFR part
190. Sept. 24, 2008

these standards would be important in
reducing the environmental dose
commitments for persistent radiological
contaminants, and still considers this a
desirable goal. The radionuclides
specified in these standards were
identified as those that could potentially
disperse and deliver doses to
widespread populations as they migrate
through the biosphere. However, the
current form of the standards appears to
be impractical to implement.
Furthermore, few consider collective
dose appropriate for risk calculations or
for use as a regulatory basis because
“the summation of trivial average risks
over very large populations or time
periods . . . [produces] a distorted
image of risk, completely out of
perspective with risks accepted every
day.” (NCRP, 1995) In more recent
radiation regulations, we have relied
instead on individual dose limits to
limit exposures to the public, combined
with effluent or concentration limits to
protect specific environmental resources
(e.g., 40 CFR part 197).

There are several options under
consideration for this portion of the
regulation:

(a) Eliminate this portion of the
regulation and rely on other limits to
provide protection of public health and
the environment.

(b) Use the concept from the existing
standards of limiting the environmental
burden of long-lived radionuclides in
the biosphere as a guide, and calculate
equivalent standards that could apply
outside individual facilities (e.g.,
reprocessing plants).

(c) Use risk or dose to a designated
receptor to develop radionuclide
specific standards that would apply
outside a given individual facility.

(d) Any additional options considered
technically sound and developed by
other stakeholders.

7. Questions for Public Comment

a. Should the Agency retain the
concept of radionuclide-specific release
limits to prevent the environmental
build-up of long-lived radionuclides?
What should be the basis of these limits?

b. Is it justifiable to apply limits on an
industry-wide basis and, if so, can this
be reasonably implemented? Would
facility limits be more practicable?

c. If release limits are used, are the
radionuclides for which limits have
been established in the existing
standard still appropriate and, if not,
which ones should be added or
subtracted?

D. Issue 4—Water Resource Protection.
How should a revised rule protect water
resources?

1. Why is this issue important?

Ground water and surface water are
valuable resources necessary to
maintain human life and healthy
ecosystems now and in the future.
Uranium fuel cycle facilities have the
potential to release radioactive materials
and contaminants that can get into
surface water or ground water. EPA
believes it better to take measures that
prevent water contamination than to
subsequently have to clean up the
contamination.

2. What does 40 CFR part 190 say? What
is the technical basis?

The existing standard for nuclear
power operations does not include a
separate provision for protection of
water resources at or geographically
near these facilities. The FES (Final
Environmental Statement, 1976, Vol. 1,
p. 66) cites the rationale for not
including water-specific standards:

“. . .liquid pathway releases from
these facilities result in much smaller
potential doses than do noble gas
releases [air releases]. Detailed studies
of several specific facilities have
revealed no actual dose to any
individual from this pathway as great as
1 mrem per year.” Thus, the Agency
determined at that time that ground
water contamination at these facilities
was not likely to be a pervasive
problem.

3. What has changed and how are those
changes important?

Ground water contamination has
occurred at a number of nuclear power
plants 2 and other uranium fuel cycle
facilities.!3 14, The primary radionuclide
responsible for ground water
contamination at power plants is
tritium, for which the Agency has
established a Maximum Contaminant
Level (MCL) of 20,000 picocuries/liter
(pCi/L) for drinking water. Tritium is a
radioactive isotope of hydrogen that can
replace one of the stable hydrogen
atoms in the water molecule, thus

127.S. Nuclear Regulatory Commission (NRC).
Leaks and Spills of Tritium at U.S. Commercial
Nuclear Power Plants, Revision 6 (Washington, DC:
2010).

13U.S. General Accounting Office (GAO). Nuclear
Waste Cleanup, DOE’s Paducah Plan Faces
Uncertainties and Excludes Costly Cleanup
Activities. GAO/RCED-00-96. (Washington, DC:
2010).

147J.8S. Nuclear Regulatory Commission (NRC).
Environmental Assessment for the Renewal of U.S.
Nuclear Regulatory Commission License No. SNM-
1227 for AREVA NP, Inc. Richland Fuel Fabrication
Facility. (Washington, DC: 2009).
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producing tritiated water. In the
environment, tritiated water behaves
very similarly to ordinary water.
Tritium levels as high as 3.2 million
pCi/L have been reported to the NRC in
the ground water at some nuclear power
plants. These elevated levels of tritium
in ground water at these plants have
prompted the NRC to create two
specialized task forces to examine the
issue. The task forces did not identify
any instances where the public’s health
was impacted but did nevertheless
recommend modifications to a number
of regulatory documents.

Because of these releases to ground
water at these sites, and related
investigations, the Agency considers it
prudent to re-examine its initial
assumption in 1977 that the water
pathway is not a pathway of concern. At
this time the Agency has not developed
formal options for this issue. Ground
water monitoring is currently conducted
at all facilities subject to NRC
requirements established in 10 CFR
parts 20 and 50, so the economic impact
of potential provisions for ground water
protection is largely undefined at this
time, and the Agency is interested in
estimates of potential costs. If the
Agency proceeds with proposing
options for either surface or ground
water protection, then it would conduct
a cost-benefit analysis for this issue.

4. What policies and approaches are
relevant?

When considering water resources,
the Agency must determine whether
there is a need to protect the resource
and what protection is appropriate. The
Agency has numerous authorities to
protect ground water and surface water
from contamination, and an
examination of the applicability of these
authorities is appropriate.

Ground water. In the years after 1977
when 40 CFR part 190 was issued, EPA
increased its efforts to address ground
water contamination including
implementing new statutory authorities
such as Superfund, hazardous waste
programs, protection of underground
storage tanks and protection of sources
of drinking water. In recognition of the
growing importance of ground water
and increasing threats of contamination,
EPA first outlined a comprehensive
approach to ground water protection in
its 1984 Ground Water Protection
Strategy. EPA, with review by many
federal agencies through the
Administration’s review procedures,
replaced that strategy in July 1991, with
another one titled Protecting the
Nation’s Ground Water: EPA’s Strategy
for the 1990s—The Final Report of the

EPA Ground-Water Task Force. That
strategy is still in effect.

Consistent with part D of the July
1991 strategy, EPA implements a policy
that “the Agency will use maximum
concentration limits (MCLs) under the
Safe Drinking Water Act 15 as “reference
points” for water resource protection
efforts when the ground water in
question is a potential source of
drinking water. Water quality standards,
under the Clean Water Act, will be used
as reference points when ground water
is hydrologically connected to surface
water ecological systems. Where MCLs
are not available, EPA Health Advisory
numbers or other approved health-based
levels are recommended as points of
reference. If such numbers are not
available, reference points may be
derived from the health-effects literature
where appropriate. The strategy also
notes that “[r]eaching the MCL or other
appropriate reference point would be
considered a failure of pollution
prevention.”

Site clean-up and other remedial
actions generally use the MCLs as a
cleanup goal and also take other factors
into account. In some cases, EPA
institutes the level of protection by
directly incorporating the numerical
limits from the Safe Drinking Water Act
(SDWA) MCLs into other regulations.
The 1991 strategy states relative to
cleanup that “[r]lemediation will
generally attempt to achieve a total
lifetime cancer risk level in the range of
104 to 10~ ¢ and exposures to non-
carcinogens below appropriate reference
doses.”

EPA considered the issue of ground
water standards for radionuclides most
recently in the development of
“Environmental Protection Standards
for Yucca Mountain” (66 FR 32074, June
13, 2001). In this regulation the Agency
states that ““Ground water is one of our
nation’s most precious resources
because of its many potential uses . . .
When that water is radioactively
contaminated, each of those uses
completes a radiation exposure pathway
for people. Ground water contamination
is also of concern to us because of
potential adverse impacts upon
ecosystems, particularly sensitive or
endangered ecosystems. For these
reasons, we believe it is a resource that
needs protection.” (66 FR 32106) In this

15 The EPA national primary drinking water
standards under the Safe Drinking Water Act
(SDWA) set limits on radionuclide concentrations—
Maximum Contaminant Levels (MCLs)—in
community drinking water systems (40 CFR
141.66). These SDWA regulations do not apply
directly to ground water not used as drinking
waters. MCLs generally only apply to finished
drinking water after treatment.

regulation, consistent with the Agency’s
Ground Water Protection Strategy, EPA
adopted levels consistent with the
drinking water MCLs as a basis for
protecting the ground water resource. It
may be noted that the ground water
protection standards were applied
prospectively at Yucca Mountain, in the
sense that potential contamination of
ground water in the accessible
environment would not be expected for
many hundreds to thousands of years.
As such, the radionuclides of most
concern for geologic disposal would not
necessarily be the same as for operating
fuel cycle facilities.

EPA has the authority under the
Atomic Energy Act to promulgate
generally applicable environmental
standards to limit radioactive materials
in the general environment outside the
facility. Thus, any ground water
standard that would be promulgated as
part of a revision of 40 CFR part 190
would be limited to application of these
limits outside the facility boundary. The
NRC’s 2010 Groundwater Task Force
identified contamination in the aquifers
beneath several nuclear power plants,
but found that most of the
contamination had not left the
boundaries of the facility. While the
Agency would hope that no
contamination is emitted from nuclear
fuel cycle facilities, we realize that this
statement is a goal and may not reflect
actual operating facilities. However, the
Agency believes that it would be
prudent to include limits to protect
against migration of the contamination
outside the fence line. Including a
ground water standard would also bring
the regulation more in line with other
Agency regulations and policy goals.

Surface water. Industrial wastewater
discharges to surface waters are
generally prohibited under Section 301
of the Federal Water Pollution Control
Act (known as the “Clean Water Act” or
“CWA?”). Under Section 402 of the Act,
however, a point source may be
authorized to discharge pollutants into
waters of the United States by obtaining
a permit. These permits, which are
issued by the EPA or a state that has an
EPA-approved permit program generally
provide two types of controls: (1)
Technology-based limitations (based on
the technological and economic
achievability); and (2) water quality-
based limitations (to achieve
compliance with water quality
standards). For most major industries,
including the Primary Industrial
Categories listed in 40 CFR part 122,
Appendix A, the Agency has developed
Effluent Limitations Guidelines (ELGs),
pursuant to sections 301(b) and 304 of
the CWA, which set the technology-
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based limits for discharges from such
industrial categories. Any CWA Section
402 permit for a facility with applicable
ELGs would be required to include
limits prescribed by those regulations.
With the exception of discharges from
the “Uranium, Radium and Vanadium
Ores” subcategory of the “Ore Mining
and Dressing Point Source” category (40
CFR part 440, Subpart C), technology-
based limitations for radionuclides
associated with industrial discharges
have not been established in the existing
ELGs. The ““Steam Electric Power
Generating ELGs” (40 CFR part 423)
apply to wastewater discharges from
plants primarily engaged in the
generation of electricity for distribution
and sale which results primarily from
the use of nuclear or fossil fuels in
conjunction with a steam-water
thermodynamic cycle. Those ELGs do
not include limitations for
radionuclides. However, where an ELG
does not apply to certain waste streams
or pollutants discharged by an
industrial discharger, the permitting
authority must establish technology-
based effluent limits on a case-by-case,
best professional judgment basis. (40
CFR 125.3 (c)(3)).

CWA Section 303 directs states to
adopt standards for the protection of
water quality, including human health
and aquatic life uses. In most cases
where states have adopted water quality
criteria for radionuclides, those criteria
are intended to protect human health
uses such as drinking water. Several
states have also adopted radionuclide
standards for livestock watering and
narrative radionuclide standards for
protection of wildlife and aquatic life.
When a discharge is found to have a
reasonable potential to cause or
contribute to an exceedance of a state
water quality criterion established
under their standards, CWA Section 402
permits must include limitations
intended to protect that standard (see 40
CFR 122.44(d)(1)).

The NRC’s regulations governing the
design of effluent control systems at
nuclear power plants are provided in
General Design Criterion 60, “Control of
Releases of Radioactive Materials to the
Environment” of Appendix A, “General
Design Criteria for Nuclear Power
Plants” in 10 CFR part 50. The criterion
is to provide a “means to control
suitably the release of radioactive
materials” to the environment. NRC
regulations in 10 CFR part 50, Appendix
I provide numerical guidance that limit
releases of radioactive material to “As
Low As [is] Reasonably Achievable”
(ALARA) and meet the criteria to
control releases suitably. These
Appendix I guides become requirements

that are incorporated in the nuclear
power plant operating licenses, and are
consistent with EPA standards at 40
CFR part 190.

During nuclear power plant
operations, 10 CFR 20.1406,
“Minimization of Contamination”
requires that all licensees, to the extent
practical, conduct operations to
minimize the introduction of residual
radioactivity into the site, including the
subsurface. Also, 10 CFR 20.1501,
“general” (radiological surveys) require
licensees to perform subsurface surveys
(i.e., soil and ground water surveys) to
identify residual radioactivity. For
decommissioning and license
termination requirements, NRC
establishes cleanup criteria in Subpart E
of 10 CFR part 20, “Radiological Criteria
for License Termination” that are
consistent with EPA standards at 40
CFR part 190.

5. Questions for Public Comment

The Agency is seeking input on the
following aspects of this issue:

a. If a ground water protection
standard is established in the general
environment outside the boundaries of
nuclear fuel cycle facilities, what should
the basis be and how should it be
implemented?

b. Are additional standards aimed at
limiting surface water contamination
needed?

6. Technical support documents and
background information

Several of the issues surrounding the
establishment of ground water
protection standards for radionuclides
have been discussed and addressed by
the Agency in previous rulemaking
efforts, as well as in guidance
documents published or available from
the Agency. The notable citations have
been included in the references for this
document. See reference numbers 9, 10,
13,14,15,16, 29 and 30.

E. Issue 5: Spent Nuclear Fuel and High-
Level Radioactive Waste Storage. How,
if at all, should a revised rule explicitly
address storage of spent nuclear fuel
and high-level radioactive waste?

1. Why is this issue important?

When the existing rule was issued,
storage of radioactive materials at
nuclear fuel cycle facilities was not
explicitly identified as an activity
covered by the standards. Some storage
was expected as part of operations, but
the issue did not seem to merit
particular attention. Greater attention
has been given to storage in recent
years, particularly for spent nuclear fuel
at power plant sites. In the 1970s,

extensive reprocessing of spent nuclear
fuel was envisioned, and disposal
capacity was expected to be available,
precluding the need to store spent
nuclear fuel or other wastes at power
plant sites for extended periods of time.
However, interim storage of spent
nuclear fuel, especially on site at
nuclear power plants, has become the
norm and for longer time periods than
originally expected. We are now
considering whether the prospect of
extended storage warrants additional
provisions to clarify how the standards
would be implemented over the
extended storage period.

In addition, in reviewing the
requirements in 40 CFR part 190 as they
apply to spent nuclear fuel storage, we
have realized that the applicability of
the standards is not clear with respect
to its relationship with 40 CFR part 191,
which also contains provisions that
address spent nuclear fuel storage.
Given the greater interest in spent
nuclear fuel storage, we are considering
whether it is useful and appropriate to
clarify, especially with respect to 40
CFR part 191, the applicability of 40
CFR part 190 to spent nuclear fuel
storage operations at facilities in the
uranium fuel cycle and to dedicated
spent nuclear fuel storage facilities.

2. What does 40 CFR part 190 say? What
was the technical basis?

The regulation at 40 CFR part 190 did
not directly address storage activities at
nuclear fuel cycle facilities. At that
time, some storage of radioactive
materials was occurring at various
nuclear fuel cycle facilities as part of
their normal operations. It was assumed
that the spent nuclear fuel was to be
stored in pools for cooling for about 18
months, following which it would be
collected and transported to
reprocessing plants to be recycled for
additional energy generation (Draft
Environmental Statement, 1975). A
reprocessing facility would necessarily
require some storage for both the input
and output of its processes (e.g., spent
nuclear fuel and high-level radioactive
waste) to ensure efficient industrial
operation. Given these conditions, and
the fact that storage was not excluded
from coverage in the current standard—
whereas several other activities were
exempted, including mining,
transportation and disposal—we believe
it is reasonable that any storage
incidental to operations at a nuclear fuel
cycle facility should be covered by 40
CFR part 190.

Similar ambiguity exists regarding
whether dedicated storage facilities are
covered by 40 CFR part 190. Whether or
not such storage facilities fall within
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this category is not addressed in the rule
and long-term storage of spent nuclear
fuel was not analyzed during the rule
development.

3. What has changed and how are those
changes important?

Some waste storage practices now in
place were not anticipated when 40 CFR
part 190 was first issued. The most
significant of these involve spent
nuclear fuel. With no nuclear fuel
reprocessing occurring and no disposal
facility opened, spent nuclear fuel is
being kept at nuclear power plants—in
steel-lined, concrete pools or basins
filled with water (spent nuclear fuel
pools) or in massive, airtight steel or
concrete-and-steel canisters, casks and
vaults (spent nuclear fuel storage casks
or dry cask storage)—awaiting national
policy decisions and programs on
reprocessing and ultimate disposal.

The President’s Blue Ribbon
Commission on America’s Nuclear
Future summarizes the current storage
situation succinctly: “Storage [of spent
nuclear fuel (SNF) at power plants] is
not only playing a more prominent and
protracted role in the nuclear fuel cycle
than once expected, it is the only
element of the back end of the fuel cycle
that is currently being deployed on an
operational scale in the United States. In
fact, much larger quantities of spent
nuclear fuel are being stored for much
longer periods of time than
policymakers envisioned. . . .” (BRC
Final Report, January 2012, p.33). The
Commission’s final report also
recommends the development of one or
more consolidated interim storage
facilities for spent nuclear fuel (see BRC
Final Report, January 2012, p. 32),
which would join a number of existing
independent spent nuclear fuel storage
installations (ISFSIs) primarily at
existing and decommissioned nuclear
power plants. The Administration’s
Strategy for the Management and
Disposal of Used Nuclear Fuel and
High-Level Radioactive Waste (January
2013) is for the Administration, with the
appropriate authorizations from
Congress and with enactment of
required legislation, to implement a
program over the next 10 years that:

e Sites, designs and licenses,
constructs and begins operations of a
pilot interim storage facility by
2021with an initial focus on accepting
used nuclear fuel from shut-down
reactor sites.

e Advances toward the siting and
licensing of a larger interim storage
facility to be available by 2025 that will
have sufficient capacity to provide
flexibility in the waste management
system and allows for acceptance of

enough used nuclear fuel to reduce
expected government liabilities.
(Department of Energy ““Strategy for the
Management and Disposal of Used
Nuclear Fuel and High-Level
Radioactive Wastes”, 2013, p. 2). Thus,
the foreseeable future holds the
potential for storage of significant
quantities of spent nuclear fuel—more
than envisioned in 1977—at power
plants and perhaps at consolidated
facilities designed and devoted to that
purpose.

Currently, the NRC is updating its
“Waste Confidence” rule to address
feasibility of continued storage until a
repository is available. Since storage has
become a more prominent part of
nuclear power plant operations in
recent years and a topic of greater
concern to the public, the Agency
believes it is worthwhile to consider
whether a revised rule should address
the topic more directly.

4. What policies and approaches are
relevant?

Some storage activities—at a
minimum, storage of spent nuclear fuel
and high-level radioactive waste at
disposal facilities—are quite clearly
covered under EPA’s requirements in 40
CFR part 191, “Environmental Radiation
Protection Standards for Management
and Disposal of Spent Nuclear Fuel,
High-Level and Transuranic Radioactive
Wastes.” However, the applicability is
described quite broadly: Those
standards address “management . . .
and storage of spent nuclear fuel . . . at
any facility regulated by the Nuclear
Regulatory Commission or by
Agreement States, to the extent that
such management and storage
operations are not subject to the
provisions of part 190 of title 40.” (40
CFR 191.01) The statement could be
construed to apply to facilities beyond
disposal facilities, including at nuclear
power plants.

In practice, therefore, the language
ensures full coverage of spent nuclear
fuel storage—regardless of which
activities are deemed to fall under
which rule—since any activity not
covered under the uranium fuel cycle
should be covered under 40 CFR part
191. Further, the dose limits in 40 CFR
part 191 apply to combined doses from
storage activities covered under both
rules (40 CFR 191.03(a)). The applicable
NRC regulations also take into account
multiple co-located or nearby sources
and activities, and apply dose limits for
the public that are consistent with both
40 CFR part 190 and the storage
provisions of 40 CFR part 191. NRC
storage requirements apply to spent
nuclear fuel, high-level radioactive

waste and certain reactor-related low-
level radioactive waste at stand-alone
facilities as well as some on-site storage
at power plants (10 CFR part 72).

5. What aspects of the issue are most
important and what options might be
considered to address this issue in
revised standards?

The evaluation and licensing of spent
nuclear fuel storage—on site at nuclear
power plants and at other storage
facilities—has been implemented by the
NRC. The NRC has taken steps to
improve the security and safety of
storage in recent years and is further
evaluating what improvements can be
made in light of the events in
Fukushima. (See BRC’s Final Report, p.
46) However, we recognize that the
volume of spent nuclear fuel now being
stored—and expected to be stored in
coming decades—is much greater than
what was expected to be entailed in the
operation of nuclear power plants and
perhaps also at other facilities. If the
Agency decides to revise 40 CFR part
190, it is reasonable to ask whether such
storage operations should be considered
part of the fuel cycle under these
standards (instead of 40 CFR part 191),
as well as whether additional technical
provisions are needed to protect the
public from potential exposures from
such activities.

We believe that the simplest approach
would be to clarify that the nuclear fuel
cycle standards cover storage operations
at nuclear fuel cycle facilities—likely
including interim storage facilities—
under 40 CFR part 190. In essence, it
would specify that the “fuel cycle” ends
only when the spent nuclear fuel
reaches a permanent disposal facility.
Clarifying coverage under 40 CFR part
190 would also ensure that updated
dosimetry and science in any revised
rule would be applied to storage
operations not conducted at disposal
facilities, especially if 40 CFR part 191
is not revised within a comparable time
frame.

If a revised nuclear fuel cycle rule
were to explicitly cover storage, an
additional question is whether further
requirements need to be instituted to
address the long-term aspects of storage
now envisioned. It is important to note
that the existing EPA and NRC
regulations discussed in this section are
aimed at management and storage
operations. With extended storage (60
years or more beyond the licensed
operating period), there is the
possibility that future degradation of dry
casks or repackaging could result in
additional exposures or even releases of
radioactive material. A clarification
regarding the coverage of EPA’s nuclear
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fuel cycle regulations would provide
additional incentive to monitor storage
operations to take the necessary
measures to ensure continuing
compliance. We believe that such a
clarification would not require
assessment of future storage
performance, nor would it inform policy
decisions on whether long-term storage
should be pursued. We believe that any
storage operation would need to meet
the same regulatory requirements
whether it be during licensing, or at the
end of its post-closure life, so that
additional technical requirements
should not be necessary. In this case,
actual changes to 40 CFR part 190 text
could be limited to applicability and/or
in the definitions.

6. Questions for Public Comment

a. How, if at all, should a revised rule
explicitly address on-site storage
operations for spent nuclear fuel?

b. Is it necessary to clarify the
applicability of 40 CFR part 190 versus
40 CFR part 191 to storage operations?
Should the Agency clarify the scope of
40 CFR part 190 to also cover operations
at separate facilities (off-site) dedicated
to storage of spent nuclear fuel (i.e.,
should we clarify the definition of the
“nuclear fuel cycle” to include all
management of spent nuclear fuel up
until the point of transportation to a
permanent disposal site)?

F. Issue 6: New Nuclear Technologies—
What new technologies and practices
have developed since 40 CFR part 190
was issued, and how should any revised
rule address these advances and
changes?

1. Why is this issue important?

The existing standard, as well as any
potential revised standard, applies to
nuclear power operations. Since the
promulgation of the existing rule, new
technologies and processes have been
developed.

2. What does 40 CFR part 190 say? What
was the technical basis?

The existing rule was developed
based on aspects of the nuclear energy
industry that were in existence in the
early 1970s. The 1976 FES stated: “In
the United States the early development
of technology for the nuclear generation
of electric power has focused around the
light-water-cooled nuclear reactor. For
this reason the proposed standards and
this statement will consider only the use
of enriched uranium-235 as fuel for the
generation of electricity.” (Final
Environmental Statement, 1976, Vol. 1,
p. 3) Thus, the existing standards apply
specifically to the uranium fuel cycle.

The 1976 FES stated: “The final part
(of the uranium fuel cycle) consists of
fuel reprocessing plants, where the fuel
elements are mechanically and
chemically broken down to isolate the
large quantities of high-level radioactive
wastes produced during fission for
permanent storage and to recover
substantial quantities of unused
uranium and reactor-produced
plutonium.” (Final Environmental
Statement, 1976. Vol. 1, p. 4)

The technical basis for the existing
standard anticipated increases in
nuclear power generation. The 1975
Draft Environmental Statement stated
on p. 4: “. . . well over 300,000
megawatts of nuclear electric generating
capacity based on the use of uranium
fuel will exist within the next 20 years
or by 1997. . . . This increase will
require a parallel growth in a number of
other activities that must exist in order
to support uranium-fueled nuclear
reactors.” Furthermore, the DES (p. 5)
stated: “This technical analysis assessed
the potential health effects associated
with each of the various types of
planned releases of radioactivity from
each of the various operations of the
fuel cycle and the effectiveness and
costs of the controls available to reduce
such effluents.”

3. What has changed and how are those
changes important?

Although more than 30 years have
passed since the 1976 FES first
described the state of the industry for
which 40 CFR part 190 applies, many of
the concepts remain the same. However,
the status of several of the nuclear
technologies has changed if one
considers the international experience.
This section will briefly discuss the
nuclear technologies currently under
consideration in the context of whether
the Agency considers the technology as
pending, and whether it merits revising
existing regulations.

The 1976 FES stated the following:
“There are, in all, three fuels available
to commercial nuclear power. These are
uranium-235, uranium-233 and
plutonium-239.” (Final Environmental
Statement, 1976, Vol. 1, p.3) However,
fuels produced from the naturally
occurring thorium-232 isotope are
possible and are currently being
considered internationally for use in
reactors. When used as a fuel for a
nuclear reaction, thorium is transmuted
to uranium-233; however, conventional
nomenclature has termed this reaction
as the thorium fuel cycle. Although
thorium-232 based fuel would be part of
the nuclear fuel cycle, some in the
industry may argue that this reaction,
and the processes considered part of
this fuel cycle, would not technically be
covered by the Subpart B provisions in
40 CFR part 190 for the “Uranium Fuel
Cycle,” and thus there are no applicable
limits for the thorium fuel cycle.
Additionally, for plutonium based fuels
and their inclusion under 40 CFR part
190, the FES only stated that some
commercial use of recycled plutonium
in light-water cooled reactors is
proposed for the near future.

Several new nuclear power processing
technologies have been licensed by the
NRC and other technologies are being
explored. The technologies analyzed by
the Agency are included in the table
below.

TABLE 1—SUMMARY OF NEW NUCLEAR TECHNOLOGIES

Advanced Light-water Reactor Designs 6 .........

Fuel Reprocessing Designs 17
Advanced Reactor Concept 18

AP1000; ABWR; ESBWR; US EPR; US APWR.

Aqueous; Electrochemical; OREOX.

MOX-PWR; MOX-BWR; Thorium-PWR; 1°
Water; Gas-Cooled; Sodium Fast.

Thorium-BWR; Heavy

In the above table, the MOX-PWR,
MOX-BWR, Thorium-PWR and

16 Advanced Light-water Reactor Designs are
light-water reactor concepts with formal designs
either approved or under review by the Nuclear
Regulatory Commission.

17 Fuel Reprocessing Designs are designs for
reprocessing spent nuclear fuel using various
chemical and mechanical reduction techniques.

181n the context of this table, Advanced Reactor
Concepts are designs where the concept is
available, but no U.S. designs have been approved
for commercialization purposes.

Thorium-BWR are light-water reactors

19 Thorium fuels have been used in the past both
in small scale reactors in the U.S. (Fort St. Vrain
and Peach Bottom), and overseas. Several countries
are renewing efforts to use thorium as the base fuel
for new reactors with India making new thorium
reactors a major goal of its nuclear program.
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(LWRs) that would operate with either
mixed oxide (i.e., plutonium as well as
uranium) or thorium fuels. The heavy
water, gas-cooled, and sodium fast
reactor concepts do not use light water
for their moderator and/or coolant:
heavy-water reactors (HWRs) use
deuterium oxide (D20) as the neutron
flux moderator and can use either heavy
water or light water as coolant (the
Canada Deuterium-Uranium reactor
(CANDU) is probably the most widely
used heavy water reactor). Gas-cooled
reactors usually use graphite as their
moderator, and usually use helium as
coolant, but can also use carbon
dioxide. Finally, sodium fast reactors
differ from LWRs. In a fast reactor, the
fission chain reaction is sustained by
fast neutrons, and thus does not need a
neutron moderator. Also, because water
acts as a neutron moderator, it is not
usually used as a coolant in a fast
reactor; rather, the coolant is a gas or a
liquid metal, such as sodium or lead.

Although the list above does include
some advanced reactor designs that are
improvements to previous versions of
LWRs (considered originally in the
existing standard), these technologies
may need to be given greater
consideration in a potential revision to
40 CFR part 190 as design details
regarding effluent contaminants are
developed.

The regulation at 40 CFR part 190
specifically indicates it is restricted to
the uranium fuel cycle for electricity
production. As mentioned above, the
use of thorium as a fuel in power
reactors is being pursued by other
countries and could also be used in the
U.S. Thorium-232 is fertile material,
that is, it cannot be used in the reactor
directly but needs to be irradiated by
neutrons in a uranium fuel reactor first
in order to transmute it to fissile
uranium-233 that can it be used as fuel
in a reactor. As such, a thorium fuel
cycle could also be considered as
simply a variant of the uranium fuel
cycle. However, to remove any potential
ambiguity as to the limit of 40 CFR part
190, it may be useful to broaden the
scope of 40 CFR part 190 to include all
power generation technologies using
nuclear fission.

Another new technology class being
considered for commercialization
within the U.S. is the Small Modular
Reactors (SMRs). The term SMR refers
to the size, or amount of energy
generated by these reactors. They have
been defined by the International
Atomic Energy Agency as nuclear
reactors generating 300 MW of
electricity or less. The SMRs under
development utilize traditional LWR
designs, but also envision non-

traditional water reactor or non-water
reactor designs, with the common
feature being that of a smaller reactor.
These designs would contain smaller
amounts of fuel, thus posing smaller
safety and associated hazards than those
of traditional 1000 MW reactors or
larger. Some small reactor designs
envision placing compact reactor
modules relatively deep underground
and operating them without refueling
for the entire plant life. Other countries
have already begun building floating
nuclear power plants based on small
reactors. These plants can be docked at
remote locations to deliver power to
ground-based installations on shore.
These designs could be used for
generating electricity in isolated areas or
producing high-temperature process
heat for industrial purposes. The NRC
expects to receive applications for staff
review and approval of some of these
designs in the near future (see
www.nrec.gov/reactors/advanced.html).
As mentioned earlier, this class of
reactors potentially utilizes varying
existing technology concepts at a
smaller scale. The Agency could
consider how to address this class of
reactors in the future, in an updated
rule, because of its projected growth.

4. What policies and approaches are
relevant?

The Agency limited the existing
standards to the uranium fuel cycle and
to light-water reactors, based on the
state of the industry at the time. The
Agency is considering whether the
existing standards need to be revised to
address new nuclear technologies that
have been developed or may come on
line in the near future, and, if so, which
technologies should be considered.

5. What aspects of the issue are most
important and what options might be
considered to address this issue in
revised standards?

There are a couple of key
considerations in determining the
importance of new nuclear technologies.
The first consideration is that any
potential standard revision must
provide protection from radiation
emitted from new nuclear technologies.
The Agency would need to develop
standards for any new technology being
commercialized if it is not already
covered by the existing standards. The
correction may be as simple as a
definition change, but even the
definition change could necessitate an
analysis to identify if the existing
standard appropriately protects the
public from environmental releases
from the new technology. The analysis
may also be significantly more complex

if the new technology to be
commercialized uses different
radionuclides as a fuel and produces
fission products in proportions which
are different from those typical of LWRs.
Even in the event that the fission
products are similar in nature to those
in the existing standard, the new
technology could change the effluent
concentrations of fission products
significantly.

An example of this would be the
commercialization of the thorium fuel
cycle. Although the thorium is
transmuted to uranium-233 for fission,
the resulting fission products are
projected to have a different
composition from those generated by
uranium-235. The fuel requirements for
the thorium fuel cycle also require
higher concentrations of enriched
uranium and/or plutonium and would
potentially yield larger amounts of low-
level wastes. The Agency may have to
conduct a review to determine what, if
any, analyses would need to be
conducted for the thorium variant.

The second consideration is that any
potential revision must provide clarity
on environmental requirements for new
nuclear technologies. This is an
important factor so that the industry
will be able to properly plan and
complete design criteria. The nuclear
power industry has become more
efficient, and new technologies have
been developed for some aspects of the
uranium industry. Many in the nuclear
industry have spoken of the significant
growth that may occur if constraints on
carbon emissions come into existence.20
Developing applicable radiation
protection standards for future
technologies now could provide
regulatory certainty for the nuclear
industry.

We recognize that the technologies
discussed above, or other concepts
being researched, may be at different
stages of development. Some may be
relatively close to commercialization,
while the horizon for development and
adoption of others may be much longer.
While we believe it is appropriate to be
forward-looking in gathering
information to consider as part of a
rulemaking that could adequately

20]n response to major climate change initiatives
proposed by Congress, the Nuclear Energy Institute
has stated “Two major analyses issued in 2009 of
the House version of the bill (H.R. 2454) make the
case that significant nuclear energy provisions are
necessary to achieve U.S. greenhouse gas emission
reduction goals.” The Energy Information
Administration issued Energy Market and
Economic Impacts of H.R. 2454, the American
Clean Energy and Security Act of 2009. The
Environmental Protection Agency released EPA
Analysis of the American Clean Energy and
Security Act of 2009 (H.R. 2454).
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address future technologies, we
acknowledge that it may be premature
to address certain of these technologies
in a rule before their potential
implications and impacts are well
understood. Therefore, the Agency
could potentially address new
technologies by using one of several
approaches. These approaches include:

a. Review the technologies that are
available in the U.S. and propose
potential revisions only if they are not
addressed by our existing standard.

b. Review technologies and
anticipated near-term technologies that
are available in the U.S. and propose
revisions if these technologies are not
addressed by our existing standard.
Near-term technologies would have to
be defined, but could be viewed as
technologies anticipated to be
commercialized within the next 10-30
years.

c. Review internationally available
and anticipated near-term technologies
and propose revisions if they are not
addressed by our existing standard. This
approach would consider foreign
technologies that could be adopted in
the U.S.

6. Questions for Public Comment

The Agency is seeking input on the
following aspects regarding this issue:

a. Are there specific new technologies
or practices with unique characteristics
that would dictate the need for separate
or different limits and do these
differences merit a reconsideration of
the technical basis for 40 CFR part 1907

b. Should the Agency develop
standards that will proactively apply to
new nuclear technologies developed in
the future, and if so, how far into the
future should the Agency look (near-
term, mid-term, etc.)?

c. In particular, do small modular
reactors pose unique environmental
concerns that warrant separate
standards within 40 CFR part 190?

G. Other Possible Issues for Comment

If revised, the Radiation Protection
Standards for Nuclear Power Operations
may also address any number of issues
identified during the public comment
period. We will consider the comments
submitted in response to this ANPR as
we consider revision of the existing
standards.

II1. What will we do with this
information?

This Advance Notice of Proposed
Rulemaking is being published to
inform stakeholders, including federal
and state entities, the nuclear industry,
the public and any interested groups,
that the Agency is reviewing the

existing standards to determine how the
regulation at 40 CFR part 190 should be
updated and soliciting input on changes
(if any) that should be made. This action
is not meant to be construed as an
advocacy position either for or against
nuclear power. EPA wants to ensure
that environmental protection standards
are adequate for the foreseeable future
for nuclear fuel cycle facilities. As noted
earlier, we believe the existing
standards remain protective of public
health and the environment; however,
we believe that the issues mentioned
above are sufficient to warrant a review
and collection of public input on
whether some portions of the standards
need to be updated.

If the Agency does revise 40 CFR part
190, then the Agency would follow
procedures outlined in the AEA and the
APA and publish a proposed rule in the
Federal Register. Comments received on
this ANPR would be considered in the
development of a proposed rule and
would be used by the Agency to provide
a clearer understanding of science,
technology, or other concerns and
perspectives of stakeholders. However,
the Agency will not respond directly to
comments submitted to this ANPR. The
public would have the opportunity to
submit written comments on any
proposed rule that might be developed.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866,
entitled ‘“Regulatory Planning and
Review” (58 FR 51735, October 4, 1993),
this is a ““significant regulatory action”
because the action raises novel legal or
policy issues. Accordingly, EPA
submitted this action to the Office of
Management and Budget (OMB) for
review under Executive Order 12866
and any changes made in response to
OMB recommendations have been
documented in the docket for this
action. Because this action does not
propose or impose any requirements,
and instead seeks comments and
suggestions for the Agency to consider
in possibly developing a subsequent
proposed rule, the various statutes and
Executive Orders that normally apply to
rulemaking do not apply in this case.
Should EPA subsequently determine to
pursue a rulemaking, EPA will address
the statutes and Executive Orders as
applicable to that rulemaking.
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 131203999-4061-01]
RIN 0648-XD020

Fisheries Off West Coast States;
Coastal Pelagic Species Fisheries;
Annual Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule.

SUMMARY: NMF'S proposes to implement
an annual catch limit (ACL), harvest
guideline (HG), annual catch target
(ACT), and associated annual reference
points for Pacific sardine in the U.S.
exclusive economic zone (EEZ) off the
Pacific coast for a one-time interim
harvest period of January 1, 2014,
through June 30, 2014, and to set annual
harvest levels, such as overfishing limit
(OFL), available biological catch (ABC),
annual catch limit (ACL), for Pacific
sardine for the whole calendar year
2014. This rulemaking is proposed
according to the Coastal Pelagic Species
(CPS) Fishery Management Plan (FMP),
and reflects the proposed change to the
starting date of the annual Pacific
sardine fishery from January 1 to July 1
as published in the Federal Register on
December 23, 2013. The proposed 2014
ACT or maximum directed HG is 19,846
(mt). Based on the seasonal allocation
framework in the FMP, this equates to
a first period (January 1 to June 30)
allocation of 6,946 mt (35% of ACT).
This rulemaking also proposes an
adjusted directed non-tribal harvest
allocation for this period of 5,446 mt.
This value was reduced from the total
first period allocation by 1000 mt for
potential harvest by the Quinault Indian
Nation as well as 500 mt to be used as
an incidental set aside for other non-
tribal commercial fisheries if the 5,446
mt limit is reached and directed fishing
for sardine is closed. This rulemaking is
intended to conserve and manage the
Pacific sardine stock off the U.S. West
Coast.
DATES: Comments must be received by
March 6, 2014.
ADDRESSES: You may submit comments
on this document identified by NOAA—
NMFS-2013-0180 by any of the
following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to

www.regulations.gov/
#!docketDetail, D=NOAA-NMFS-2013-
0180, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
William W. Stelle, Jr., Regional
Administrator, West Coast Region,
NMFS, 7600 Sand Point Way NE.,
Seattle, WA 98115-0070; Attn: Joshua
Lindsay.

¢ Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

FOR FURTHER INFORMATION CONTACT:
Joshua Lindsay, West Coast Region,
NMFS, (562) 980—4034.

SUPPLEMENTARY INFORMATION: During
public meetings each year, the estimated
biomass for Pacific sardine is presented
to the Pacific Fishery Management
Council’s (Council) Coastal Pelagic
Species (CPS) Management Team
(Team), the Council’s CPS Advisory
Subpanel (Subpanel) and the Council’s
Scientific and Statistical Committee
(SSC), and the biomass and the status of
the fisheries are reviewed and
discussed. The biomass estimate is then
presented to the Council along with the
calculated overfishing limit (OFL),
available biological catch (ABC), annual
catch limit (ACL) and harvest guideline
(HG), along with recommendations and
comments from the Team, Subpanel and
SSC. Following review by the Council
and after hearing public comment, the
Council adopts a biomass estimate and
makes its catch level recommendations
to the National Marine Fisheries Service
(NMFS). Each year NMFS then
implements regulations that set the
annual quota for the Pacific sardine
fishing year that currently begins
January 1 and ends December 31.
However, on December 23, 2013
NMEFS published a proposed rule (78 FR
77413) to change the start date of the 12-
month Pacific sardine fishery from
January 1 to July 1, thus changing the
fishing season from one based on the
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calendar year to a fishing year that will
begin on July 1 and extend till the
following June 30, as well as establish
a one-time interim harvest period for the
6 months from January 1, 2014, through
June 30, 2014. The purpose of this
change is to better align the timing of
the research and science that is used in
the annual stock assessments with the
annual management schedule. Under
this proposed scenario, the start of the
next complete fishing season would
begin on July 1, 2014, and extend
through June 30, 2015. Because the
current 2013 fishing season ended on
December 31, 2013, it is necessary to
implement interim management
measures and harvest specifications for
the period January 1, 2014 to June 30,
2014, to allow for fishing opportunities
to continue during a transition from the
current start of the fishing season to the
proposed new start on July 1. Therefore
this rule assumes that the proposal will
be approved and implemented to allow
for the establishment of interim harvest
specifications for the January 1 through
June 30, 2014, period. The purpose of
this proposed rule is to implement the
quota for the January 2014 through June
2014 period, as well as the other annual
harvest levels (OFL, ABC and ACL) for
the whole calendar year 2014, with the
expectation that the latter will be
replaced for the new fishing year,
beginning in July 2014, based on a new
stock assessment and Council action in
April 2014. The Council is scheduled to
address complete year (12-month)
sardine management (July 1 to June 30)
at its April 2014 meeting.

The CPS FMP and its implementing
regulations require NMFS to set these
annual catch levels for the Pacific
sardine fishery based on the annual
specification framework in the FMP.
This framework includes a harvest
control rule that determines the
maximum HG, the primary management
target for the fishery, for the current
fishing season. The HG is based, in large
part, on the current estimate of stock
biomass. The harvest control rule in the
CPS FMP is HG = [(Biomass-Cutoff) *
Fraction * Distribution] with the
parameters described as follows:

1. Biomass. The estimated stock
biomass of Pacific sardine age one and
above.

2. Cutoff. This is the biomass level
below which no commercial fishery is
allowed. The FMP established this level
at 150,000 mt.

3. Distribution. The average portion
throughout the year of the Pacific
sardine biomass estimated to occur in
the EEZ off the Pacific coast in any
given year. The FMP established this
level at is 87 percent.

4. Fraction. The harvest fraction is the
percentage of the biomass above 150,000
mt that may be harvested.

At the November 2013 Council
meeting, the Council adopted a report
completed by NMFS Southwest
Fisheries Science Center providing a
biomass projection estimate for Pacific
sardine of 378,120 mt. This report and
the resulting biomass estimate were
endorsed by the Council’s SSC as the
best available information on the stock
status. Based on recommendations from
its SSC and other advisory bodies, the
Council recommended and NMFS is
proposing, and OFL of 59,214 metric
tons (mt), an ABC of 54,052 mt, an ACL
of 54,052 mt (equal to the ABC), and a
HG of 29,770. The current 2014 biomass
estimate represents a 42 percent
decrease from the updated stock
assessment previously adopted by the
Council in November, 2012. This
current biomass estimate is based on a
catch-only projection model that
included updated catches from 2012
and 2013, but did not include other
fishery or survey data collected over the
past year. New data will, however, be
incorporated in the next full assessment
that will serve as the basis for the
complete 12-month fishery management
cycle beginning July 1, 2014.

The Council also adopted and NMFS
is proposing an ACT or maximum
directed HG of 19,846 (mt) as the
maximum harvest level from which to
calculate the first period allocation.
Based the seasonal allocation framework
in the FMP, this equates to a January 1
to June 30 allocation of 6,946 mt (35%
of HG/ACT). The Council then adopted
and NMFS is proposing an adjusted
non-tribal harvest allocation for this
period of 5,946 mt. This number has
been reduced from the total allocation
for this period by 1,000 mt for potential
harvest by the Quinault Indian Nation.
A 500 mt incidental catch set aside is
also being proposed for this period,
leaving 5,446 mt as the non-tribal
directed fishing allocation for the period
of January 1, 2014, through June 30,
2014. The purpose of the incidental set-
aside allotment and allowance of an
incidental catch-only fishery is to allow
for the restricted incidental landings of
Pacific sardine in other fisheries,
particularly other CPS fisheries, when a
seasonal directed fishery is closed to
reduce bycatch and allow for continued
prosecution of other important CPS
fisheries. If during this period the
directed harvest allocation is projected
to be taken, fishing would be closed to
directed harvest and only incidental
harvest would be allowed. For the
remainder of the period, any incidental
Pacific sardine landings would be

counted against that period’s incidental
set-aside. As an additional
accountability measure, the proposed
incidental fishery would also be
constrained to a 40 percent by weight
incidental catch rate when Pacific
sardine are landed with other CPS so as
to minimize the targeting of Pacific
sardine and reduce potential discard of
sardine. In the event that an incidental
set-aside is projected to be attained, the
incidental fishery will be closed for the
remainder of the period. If the total
January 1 to June 30 allocation of Pacific
sardine is reached or is expected to be
reached, the Pacific sardine fishery
would be closed until it re-opens at the
beginning of the next fishing season.
The NMFS West Coast Regional
Administrator would publish a notice in
the Federal Register announcing the
date of any such closure.

For the last two years, the Quinault
Indian Nation requested, and NMFS
approved, set-asides for the exclusive
right to harvest Pacific sardine in the
Quinault Usual and Accustomed
Fishing Area off the coast of Washington
State, pursuant to the 1856 Treaty of
Olympia (Treaty with the Quinault). For
the interim harvest period of January 1,
2014, through June 30, 2014, the
Quinault Indian Nation has again
requested that NMFS provide the
Quinault with a tribal set-aside. The
Quinault Indian Nation has requested a
1,000 mt set-aside for this interim
period and NMFS is considering the
request.

The NMFS West Coast Regional
Administrator will publish a notice in
the Federal Register announcing the
date of any closure to either directed or
incidental fishing. Additionally, to
ensure the regulated community is
informed of any closure NMFS will also
make announcements through other
means available, including fax, email,
and mail to fishermen, processors, and
state fishery management agencies.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Fishery
Conservation and Management Act, the
Assistant Administrator, NMFS, has
determined that this proposed rule is
consistent with the CPS FMP, other
provisions of the Magnuson-Stevens
Fishery Conservation and Management
Act, and other applicable law, subject to
further consideration after public
comment.

These proposed specifications are
exempt from review under Executive
Order 12866.

An Initial Regulatory Flexibility
Analysis (IRFA) was prepared, as
required by section 3 of the Regulatory
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Flexibility Act, 5 U.S.C. 603. The IRFA
describes the economic impact this
proposed rule, if adopted, would have
on small entities. A description of the
action, why it is being considered, and
the legal basis for this action are
contained at the beginning of this
section in the preamble and in the
SUMMARY section of the preamble. The
results of the analysis are stated below.
For copies of the IRFA, and instructions
on how to send comments on the IRFA,
please see the ADDRESSES section above.

The purpose of this proposed rule is
to implement harvest specifications for
the Pacific sardine fishery in the U.S.
EEZ off the Pacific coast. The CPS FMP
and its implementing regulations
require NMFS to set an OFL, ABC, ACL
and HG or ACT for the Pacific sardine
fishery based on the specified harvest
control rules in the FMP.

On December 23, 2013, NMFS
published a proposed rule (78 FR
77413) to change the start date of the 12-
month Pacific sardine fishery from
January 1 to July 1, thus changing the
fishing season from one based on the
calendar year to a fishing year that will
begin on July 1 and extend until the
following June 30, as well as establish
a one-time interim harvest period for the
6 months from January 1, 2014, through
June 30, 2014. The purpose of this
change is to better align the timing of
the research and science that is used in
the annual stock assessments with the
annual management schedule. Under
this proposed scenario, the start of the
next complete fishing season would
begin on July 1, 2014, and go until June
30, 2015. Because the 2013 fishing
season ended on December 31, 2013, it
is necessary to implement interim
management measures and harvest
specifications for the period January 1,
2014 to June 30, 2014, to allow for
fishing opportunities to continue during
the transition from January 1, the
current start of the fishing season, to the
proposed new start on July 1. Therefore,
the purpose of this proposed rule is to
implement the quota and associated
management measures for the January
2014 through June 2014 interim harvest
period, as well as the other annual
harvest levels (OFL, ABC, and ACL) for
2014, with the expectation that these
annual reference points will be replaced
when complete year (12-month) sardine
management (July 1 to June 30) is
addressed in a subsequent rulemaking
in Spring 2014.

On June 20, 2013, the U.S. Small
Business Administration (SBA) issued a
final rule revising the small business
size standards for several industries
effective July 22, 2013 (78 FR 37398).
The rule increased the size standard for

Finfish Fishing from $4.0 million to
$19.0 million, Shellfish Fishing from
$4.0 million to $5.0 million, and Other
Marine Fishing from $4.0 million to
$7.0 million. NMFS conducted its
analysis for this action using the new
size standards

As stated above, the U.S. Small
Business Administration now defines
small businesses engaged in finfish
fishing as those vessels with annual
revenues of or below $19 million. Under
the former, lower size standards, all
entities subject to this action in previous
years were considered small entities,
and under the new standards they
continue to be considered small. The
small entities that would be affected by
the proposed action are the vessels that
fish for Pacific sardine as part of the
West Coast CPS finfish fleet. In 2013
there were approximately 96 vessels
permitted to operate in the directed
sardine fishery component of the CPS
fishery off the U.S. West Coast, 55
vessels in the Federal CPS limited entry
fishery off California (south of 39 N.
lat.), and a combined 23 vessels in
Oregon and Washington’s state Pacific
sardine fisheries. The average annual
per vessel revenue in 2013 for the West
Coast CPS finfish fleet was well below
$19 million; therefore, all of these
vessels are considered small businesses
under the RFA. Because each affected
vessel is a small business, this proposed
rule has an equal effect on all of these
small entities, and therefore will impact
a substantial number of these small
entities in the same manner. Therefore
this rule will not create disproportionate
costs between small and large vessels/
businesses.

The profitability of these vessels as a
result of this proposed rule is based on
the average Pacific sardine ex-vessel
price per mt. NMFS used average Pacific
sardine ex-vessel price per mt to
conduct a profitability analysis because
cost data for the harvesting operations of
CPS finfish vessels was unavailable.

For the 2013 fishing year,
approximately 19,000 mt were available
for harvest by the directed fishery
during the 6-month time period of
January 1, 2013 through June 30, 2013.
Approximately 4,000 mt (approximately
2,500 mt in California and 1,500 mt in
Oregon and Washington) of this
allocation was harvested during that
time period, for an estimated ex-vessel
value of $850,000. Using these figures,
the average 2013 ex-vessel price per mt
of Pacific sardines was approximately
$215 during that time period.

The proposed annual catch target
(ACT) or maximum directed HG that is
used to calculate the first period
allocation of January 1, 2014 to June 30,

2014 is 19,846 (mt). This value is
approximately 40,000 mt less than the
maximum directed HG used to calculate
the three seasonal allocations in 2013.
Based on the seasonal allocation
framework in the FMP, this equates to
an allocation of 6,946 mt (35% of the
19,846 HG/ACT) for the interim harvest
period of January 1, 2014 to June 30,
2014. From this value, the proposed
non-tribal directed fishing allocation for
this period, accounting for a tribal set-
aside and an incidental harvest
allocation, is 5,446 mt. This equates to
a decrease of approximately 12,000 mt
between the first period (January-June)
directed harvest allocation for 2014
compared to the same period in 2013. If
the fleet were to take the entire January
1 through June 30, 2014, allocation, and
assuming a coastwide average ex-vessel
price per mt of $230 (average 2013 ex-
vessel price per mt), the potential
revenue to the fleet would be
approximately $1.25 million. Therefore,
because the proposed non-tribal
directed fishing allocation for the
January 1, 2014 to June 30, 2014 period
is 12,000 mt less than for the same
period in 2013, this proposed rule will
decrease the effected small entities’
potential profitability during this same
time period when compared to the same
period last season.

However, although there is a decrease
in potential profitability to sardine
harvesting vessels for the January 1,
2014 to June 30, 2014 time period based
on this rule compared to last season, as
stated above, only approximately 4,000
mt of the allocated 19,000 mt were
landed in 2013 during the first
allocation period, therefore it is difficult
to predict whether the proposed
allocation will ultimately restrict the
harvesting capacity of the fleet for this
period. Additionally, revenue derived
from harvesting Pacific sardine is
typically only one factor determining
the overall revenue for a majority of the
vessels that harvest Pacific sardine; as a
result, the economic impact to the fleet
from the proposed action cannot be
viewed in isolation. From year to year,
depending on market conditions and
availability of fish, most CPS/sardine
vessels supplement their income by
harvesting other species. Many vessels
in California also harvest anchovy,
mackerel, and in particular squid,
making Pacific sardine only one
component of a multi-species CPS
fishery. For example, market squid have
been readily available to the fishery in
California over the last three years with
total annual ex-vessel revenue averaging
approximately $66 million over that
time, compared to an annual average ex-
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vessel from sardine of $16 million over
that same time period.

These vessels typically rely on
multiple species for profitability
because abundance of sardine, like the
other CPS stocks, is highly associated
with ocean conditions and different
times of the year, and therefore are
harvested at various times and areas
throughout the year. Because each
species responds to ocean conditions in
its own way, not all CPS stocks are
likely to be abundant at the same time;
therefore, as abundance levels and
markets fluctuate, it has necessitated
that the CPS fishery as a whole rely on
a group of species for its annual
revenues. Therefore, although there will
be a potential reduction in sardine
revenue for the small entities affected by
this proposed action when compared to
the previous season, it is difficult to

predict exactly how this reduction will
impact overall annual revenue for the
fleet.

There are no significant alternatives to
this proposed rule that would
accomplish the stated objectives of the
applicable statutes and would also
minimize any significant economic
impact of this proposed rule on the
affected small entities. The CPS FMP
and its implementing regulations
require NMFS to set an annual HG for
the Pacific sardine fishery based on the
harvest formula in the FMP. The harvest
formula is applied to the current stock
biomass estimate to determine the HG.
Therefore, if the estimated biomass
decreases or increases from one year to
the next, the HG will correspondingly
decrease or increase. Because the
current stock biomass estimate
decreased from 2013 to 2014, the HG

and subsequent first period allocation
also decreased.

There are no reporting, record-
keeping, or other compliance
requirements required by this proposed
rule. Additionally, no other Federal
rules duplicate, overlap, or conflict with
this proposed rule.

This action does not contain a
collection-of-information requirement
for purposes of the Paper Reduction Act.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 29, 2014.
Samuel D. Rauch III,

Deputy Assistant Administrator For
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2014-02179 Filed 2—3—14; 8:45 am]
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2013-0102]

Availability of an Environmental
Assessment for Field Testing a
Porcine Reproductive and Respiratory
Syndrome Vaccine, Respiratory Form,
Modified Live Virus

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of availability.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has prepared an
environmental assessment concerning
authorization to ship for the purpose of
field testing, and then to field test, an
unlicensed Porcine Reproductive and
Respiratory Syndrome Vaccine,
Respiratory Form, Modified Live Virus.
The environmental assessment, which is
based on a risk analysis prepared to
assess the risks associated with the field
testing of this vaccine, examines the
potential effects that field testing this
veterinary vaccine could have on the
quality of the human environment.
Based on the risk analysis and other
relevant data, we have reached a
preliminary determination that field
testing this veterinary vaccine will not
have a significant impact on the quality
of the human environment, and that an
environmental impact statement need
not be prepared. We intend to authorize
shipment of this vaccine for field testing
following the close of the comment
period for this notice unless new
substantial issues bearing on the effects
of this action are brought to our
attention. We also intend to issue a U.S.
Veterinary Biological Product license for
this vaccine, provided the field test data
support the conclusions of the
environmental assessment and the
issuance of a finding of no significant

impact and the product meets all other
requirements for licensing.

DATES: We will consider all comments
that we receive on or before March 6,
2014.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/#!document
Detail;D=APHIS-2013-0102-0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2013-0102, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/#!docketDetail;D=
APHIS-2013-0102 or in our reading
room, which is located in room 1141 of
the USDA South Building, 14th Street
and Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 799-7039 before
coming.

FOR FURTHER INFORMATION CONTACT: Dr.
Donna Malloy, Operational Support
Section, Center for Veterinary Biologics,
Policy, Evaluation, and Licensing, VS,
APHIS, 4700 River Road Unit 148,
Riverdale, MD 20737-1231; phone (301)
851-3426, fax (301) 734—4314.

For information regarding the
environmental assessment or the risk
analysis, or to request a copy of the
environmental assessment (as well as
the risk analysis with confidential
business information removed), contact
Dr. Patricia L. Foley, Risk Manager,
Center for Veterinary Biologics, Policy,
Evaluation, and Licensing VS, APHIS,
1920 Dayton Avenue, P.O. Box 844,
Ames, IA 50010; phone (515) 337-6100,
fax (515) 337-6120.

SUPPLEMENTARY INFORMATION: Under the
Virus-Serum-Toxin Act (21 U.S.C. 151
et seq.), a veterinary biological product
must be shown to be pure, safe, potent,
and efficacious before a veterinary
biological product license may be
issued. A field test is generally
necessary to satisfy prelicensing
requirements for veterinary biological
products. Prior to conducting a field test
on an unlicensed product, an applicant
must obtain approval from the Animal

and Plant Health Inspection Service
(APHIS), as well as obtain APHIS’
authorization to ship the product for
field testing.

To determine whether to authorize
shipment and grant approval for the
field testing of the unlicensed product
referenced in this notice, APHIS
considers the potential effects of this
product on the safety of animals, public
health, and the environment. Using the
risk analysis and other relevant data,
APHIS has prepared an environmental
assessment (EA) concerning the field
testing of the following unlicensed
veterinary biological product:

Requester: ProtaTek International, Inc.

Product: Porcine Reproductive and
Respiratory Syndrome Vaccine,
Respiratory Form, Modified Live Virus.

Possible Field Test Locations: Iowa,
North Carolina, and Texas.

The above-mentioned product is a
live chimeric virus constructed from an
infectious clone and a field isolate of
porcine reproductive and respiratory
syndrome virus to produce an
attenuated vaccine. The vaccine is
intended for use in swine, 3 weeks of
age or older, as an aid in the reduction
of lung lesions caused by porcine
reproductive and respiratory syndrome
virus.

The EA has been prepared in
accordance with: (1) The National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), (2) regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Unless substantial issues with adverse
environmental impacts are raised in
response to this notice, APHIS intends
to issue a finding of no significant
impact (FONSI) based on the EA and
authorize shipment of the above product
for the initiation of field tests following
the close of the comment period for this
notice.

Because the issues raised by field
testing and by issuance of a license are
identical, APHIS has concluded that the
EA that is generated for field testing
would also be applicable to the
proposed licensing action. Provided that
the field test data support the
conclusions of the original EA and the


http://www.regulations.gov/#!documentDetail;D=APHIS-2013-0102-0001
http://www.regulations.gov/#!documentDetail;D=APHIS-2013-0102-0001
http://www.regulations.gov/#!docketDetail;D=APHIS-2013-0102
http://www.regulations.gov/#!docketDetail;D=APHIS-2013-0102
http://www.regulations.gov/#!docketDetail;D=APHIS-2013-0102
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issuance of a FONSI, APHIS does not
intend to issue a separate EA and FONSI
to support the issuance of the product
license, and would determine that an
environmental impact statement need
not be prepared. APHIS intends to issue
a veterinary biological product license
for this vaccine following completion of
the field test provided no adverse
impacts on the human environment are
identified and provided the product
meets all other requirements for
licensing.

Authority: 21 U.S.C. 151-159.

Done in Washington, DC, this 29th day of
January 2014.
Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2014—02273 Filed 2—-3-14; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2013-0100]

International Sanitary and
Phytosanitary Standard-Setting
Activities

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with legislation
implementing the results of the Uruguay
Round of negotiations under the General
Agreement on Tariffs and Trade, we are
informing the public of the international
standard-setting activities of the World
Organization for Animal Health, the
Secretariat of the International Plant
Protection Convention, and the North
American Plant Protection Organization,
and we are soliciting public comment
on the standards to be considered.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/#!document
Detail;D=APHIS-2012-0082-0001.

¢ Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2012-0082, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://www.
regulations.gov/#!docketDetail;D=
APHIS-2012-0082 or in our reading
room, which is located in room 1141 of
the USDA South Building, 14th Street

and Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 799-7039 before
coming.

FOR FURTHER INFORMATION CONTACT: For
general information on the topics
covered in this notice, contact Mrs.
Jessica Mahalingappa, Acting Associate
Deputy Administrator for SPS
Management, International Services,
APHIS, room 1132, USDA South
Building, 14th Street and Independence
Avenue SW., Washington, DC 20250;
(202) 799-7121.

For specific information regarding
standard-setting activities of the World
Organization for Animal Health, contact
Dr. Michael David, Director,
International Animal Health Standards
Team, National Center for Import/
Export, VS, APHIS, 4700 River Road
Unit 33, Riverdale, MD 20737-1231;
(301) 851-3302.

For specific information regarding the
standard-setting activities of the
International Plant Protection
Convention, contact Ms. Julie E. Aliaga,
Program Director, International
Phytosanitary Standards, PPQ, APHIS,
4700 River Road Unit 140, Riverdale,
MD 20737-1236; (301) 851-2032.

For specific information on the North
American Plant Protection Organization,
contact Dr. Christina Devorshak, PPQ
Technical Director for NAPPO, PPQ,
APHIS, 1730 Varsity Drive, Suite 300,
Raleigh, NC 27606; (919) 855-7547.
SUPPLEMENTARY INFORMATION:

Background

The World Trade Organization (WTO)
was established as the common
international institutional framework for
governing trade relations among its
members in matters related to the
Uruguay Round Agreements. The WTO
is the successor organization to the
General Agreement on Tariffs and
Trade. U.S. membership in the WTO
was approved by Congress when it
enacted the Uruguay Round Agreements
Act (Pub. L. 103—465), which was
signed into law on December 8, 1994.
The WTO Agreements, which
established the WTO, entered into force
with respect to the United States on
January 1, 1995. The Uruguay Round
Agreements Act amended Title IV of the
Trade Agreements Act of 1979 (19
U.S.C. 2531 et seq.). Section 491 of the
Trade Agreements Act of 1979, as
amended (19 U.S.C. 2578), requires the
President to designate an agency to be
responsible for informing the public of
the sanitary and phytosanitary (SPS)

standard-setting activities of each
international standard-setting
organization. The designated agency
must inform the public by publishing an
annual notice in the Federal Register
that provides the following information:
(1) The SPS standards under
consideration or planned for
consideration by the international
standard-setting organization; and (2)
for each SPS standard specified, a
description of the consideration or
planned consideration of that standard,
a statement of whether the United States
is participating or plans to participate in
the consideration of that standard, the
agenda for U.S. participation, if any, and
the agency responsible for representing
the United States with respect to that
standard.

“International standard” is defined in
19 U.S.C. 2578b as any standard,
guideline, or recommendation: (1)
Adopted by the Codex Alimentarius
Commission (Codex) regarding food
safety; (2) developed under the auspices
of the World Organization for Animal
Health (OIE, formerly known as the
Office International des Epizooties)
regarding animal health and welfare,
and zoonoses; (3) developed under the
auspices of the Secretariat of the
International Plant Protection
Convention (IPPC) in cooperation with
the North American Plant Protection
Organization (NAPPO) regarding plant
health; or (4) established by or
developed under any other international
organization agreed to by the member
countries of the North American Free
Trade Agreement (NAFTA) or the
member countries of the WTO.

The President, pursuant to
Proclamation No. 6780 of March 23,
1995 (60 FR 15845), designated the
Secretary of Agriculture as the official
responsible for informing the public of
the SPS standard-setting activities of
Codex, OIE, IPPC, and NAPPO. The
United States Department of
Agriculture’s (USDA’s) Food Safety and
Inspection Service (FSIS) informs the
public of Codex standard-setting
activities, and USDA’s Animal and
Plant Health Inspection Service (APHIS)
informs the public of OIE, IPPC, and
NAPPO standard-setting activities.

FSIS publishes an annual notice in
the Federal Register to inform the
public of SPS standard-setting activities
for Codex. Codex was created in 1962 by
two United Nations organizations, the
Food and Agriculture Organization
(FAO) and the World Health
Organization. It is the major
international organization for
encouraging international trade in food
and protecting the health and economic
interests of consumers.


http://www.regulations.gov/#!documentDetail;D=APHIS-2012-0082-0001
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APHIS is responsible for publishing
an annual notice of OIE, IPPC, and
NAPPO activities related to
international standards for plant and
animal health and representing the
United States with respect to these
standards. Following are descriptions of
the OIE, IPPC, and NAPPO
organizations and the standard-setting
agenda for each of these organizations.
We have described the agenda that each
of these organizations will address at
their annual general sessions, including
standards that may be presented for
adoption or consideration, as well as
other initiatives that may be underway
at the OIE, IPPC, and NAPPO.

The agendas for these meetings are
subject to change, and the draft
standards identified in this notice may
not be sufficiently developed and ready
for adoption as indicated. Also, while it
is the intent of the United States to
support adoption of international
standards and to participate actively
and fully in their development, it
should be recognized that the U.S.
position on a specific draft standard will
depend on the acceptability of the final
draft. Given the dynamic and interactive
nature of the standard-setting process,
we encourage any persons who are
interested in the most current details
about a specific draft standard or the
U.S. position on a particular standard-
setting issue, or in providing comments
on a specific standard that may be under
development, to contact APHIS. Contact
information is provided at the beginning
of this notice under FOR FURTHER
INFORMATION CONTACT.

OIE Standard-Setting Activities

The OIE was established in Paris,
France, in 1924 with the signing of an
international agreement by 28 countries.
It is currently composed of 178
Members, each of which is represented
by a delegate who, in most cases, is the
chief veterinary officer of that country
or territory. The WTO has recognized
the OIE as the international forum for
setting animal health and welfare
standards, reporting global animal
disease events, and presenting
guidelines and recommendations on
sanitary measures relating to animal
health.

The OIE facilitates intergovernmental
cooperation to prevent the spread of
contagious diseases in animals by
sharing scientific research among its
Members. The major functions of the
OIE are to collect and disseminate
information on the distribution and
occurrence of animal diseases and to
ensure that science-based standards
govern international trade in animals
and animal products. The OIE aims to

achieve these through the development
and revision of international standards
for diagnostic tests, vaccines, and the
safe international trade of animals and
animal products.

The OIE provides annual reports on
the global distribution of animal
diseases, recognizes the free status of
Members for certain diseases,
categorizes animal diseases with respect
to their international significance,
publishes bulletins on global disease
status, and provides animal disease
control guidelines to Members. Various
OIE commissions and working groups
undertake the development and
preparation of draft standards, which
are then circulated to Members for
consultation (review and comment).
Draft standards are revised accordingly
and are then presented to the OIE World
Assembly of Delegates (all the Members)
during the General Session, which
meets annually every May, for review
and adoption. Adoption, as a general
rule, is based on consensus of the OIE
membership.

The next OIE General Session is
scheduled for May 25-30, 2014, in
Paris, France. Currently, the Deputy
Administrator for APHIS’ Veterinary
Services program is the official U.S.
Delegate to the OIE. The Deputy
Administrator for APHIS’ Veterinary
Services program intends to participate
in the proceedings and will discuss or
comment on APHIS’ position on any
standard up for adoption. Information
about OIE draft Terrestrial and Aquatic
Animal Health Code chapters may be
found on the Internet at http://
www.aphis.usda.gov/import_export/
animals/oie/ or by contacting Dr.
Michael David (see FOR FURTHER
INFORMATION CONTACT above).

OIE Terrestrial and Aquatic Animal
Health Code Chapters and Appendices
Adopted During the May 2013 General
Session

Over 30 Code chapters were amended,
rewritten, or newly proposed and
presented for adoption at the General
Session. The following Code chapters
are of particular interest to the United
States:

1. Glossary
Updates the definition of veterinarian
in the chapter.
2. Chapter 1.1, Notification of Diseases
and Epidemiological Information
Text changes update some of the
terminology in this chapter.
3. Chapter 3.2, Evaluation of Veterinary
Services
Text in this chapter was modified for
clarity.
4. Chapter 3.4, Veterinary Legislation
This Code chapter was adopted in

2012, but in 2013 it received minor
modifications to clarify some of the
text.

5. Chapter 4.6, Collection and
Processing of Bovine, Small
Ruminant, and Porcine Semen

This Code chapter was slightly
updated to clarify some points.

6. Chapter 4.7, Collection and
Processing in vivo Derived Embryos
from Livestock and Equids

This Code chapter also received some
minor updates for clarity.

7. Chapter 6.9. Responsible and Prudent
Use of Antimicrobial Agents in
Veterinary Medicine

This Code chapter provides new text
for additional clarification of the
responsibilities of the Competent
Authority to oversee the use of
antimicrobial agents.

8. Chapter 8.13, Infection with
Trichinella spp.

This Code chapter was completely
rewritten and its recommendations
are meant to complement the Codex
Alimentarius chapter on
Trichinella.

9. Chapter 10.4 Infection with Avian
Influenza (AI) Viruses

The terminology of “avian influenza”
was changed by removing the term
“notifiable” and replacing it with
“avian influenza” or “highly
pathogenic AL,” depending on the
context of the chapter.

10. Chapter 12. 9. Infection with Equine
Viral Arteritis (EVA)

The text in this chapter was expanded
to include embryo transfer as a
vehicle of virus transmission from
an EVA carrier stallion to a
recipient mare.

11. Chapter 14.8 Infection with Peste
des Petits Ruminants Virus (PPR)

An updated chapter was adopted with
the inclusion of specific
requirements for the trade of meat
and meat products as safe
commodities regardless of the
country PPR status.

12. Chapter 7.9, Animal Welfare and
Beef Cattle Production Systems
Text in the chapter was amended to
include the avoidance of dragging

of non-ambulatory cattle, the
reduction of stocking density as a
measure of managing heat stress,
and conditions for tethering were
modified to improve clarity.

13. Chapter 7.10, Animal Welfare and
Broiler Chicken Production Systems

Throughout the chapter, the Code
Commission accepted Member
Country suggestions to improve
clarity and to consistently use the
terms completely outdoors systems,
humanely killed, day-old bird(s),

and broilers.


http://www.aphis.usda.gov/import_export/animals/oie/
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The following Aquatic Code chapters
are of particular interest to the United
States:

1. Chapter 1.3, Diseases Listed by the
OIE
Listing of infection with ostreid
herpesvirus-1 microvariant, as an
emerging molluskan disease.

OIE Terrestrial Animal Health Code
Chapters and Appendices for Future
Review

Existing Terrestrial Animal Health
Code chapters that may be further
revised and new chapters that may be
drafted in preparation for the next
General Session in 2014 include the
following:

e Chapter 6.10, Risk Assessment for
Antimicrobial Resistance Arising from
the Use of Antimicrobial Agents in
Animals.

e Chapter 12.1, Infection with African
Horse Sickness Virus.

e Chapter 11.8, Infection with
Mjycoplasma mycoides subsp. Mycoides
(Contagious bovine pleuropneumonia).

e Chapter 1.6, Procedures for self-
declaration and for official recognition
by the OIE (Chapter 11.8).

e Draft Chapter 4.X., The High Health
Status horse subpopulation.

e Chapter 1.4., Animal health
surveillance.

e Chapter 8.X., Infection with
Brucella abortus, B. melitensis and B.
suis.

e Chapter 15.2, Classical swine fever.

e Chapter 7.X Animal Welfare and
Dairy Cattle Production Systems.

IPPC Standard-Setting Activities

The IPPC is a multilateral convention
adopted in 1952 for the purpose of
securing common and effective action to
prevent the spread and introduction of
pests of plants and plant products and
to promote appropriate measures for
their control. Under the IPPC, the
understanding of plant protection has
been, and continues to be, broad,
encompassing the protection of both
cultivated and noncultivated plants
from direct or indirect injury by plant
pests. Activities addressed by the IPPC
include the development and
establishment of international plant
health standards (ISPMs), the
harmonization of phytosanitary
activities through emerging standards,
the facilitation of the exchange of
official and scientific information
among countries, and the furnishing of
technical assistance to developing
countries that are signatories to the
IPPC.

The IPPC is under the authority of the
Food and Agriculture Organization
(FAQ), and the members of the

Secretariat of the IPPC are appointed by
the FAO. The IPPC is implemented by
national plant protection organizations
(NPPOs) in cooperation with regional
plant protection organizations (RPPOs),
the Commission on Phytosanitary
Measures (CPMand the Secretariat of the
IPPC. The United States plays a major
role in all standard-setting activities
under the IPPC and has representation
on FAQO’s highest governing body, the
FAO Conference.

The United States became a
contracting party to the IPPC in 1972
and has been actively involved in
furthering the work of the IPPC ever
since. The IPPC was amended in 1979,
and the amended version entered into
force in 1991 after two-thirds of the
contracting countries accepted the
amendment. More recently, in 1997,
contracting parties completed
negotiations on further amendments
that were approved by the FAO
Conference and submitted to the parties
for acceptance. This 1997 amendment
updated phytosanitary concepts and
formalized the standard-setting
structure within the IPPC. The 1997
amended version of the IPPC entered
into force after two-thirds of the
contracting parties notified the Director
General of FAO of their acceptance of
the amendment in October 2005. The
U.S. Senate gave its advice and consent
to acceptance of the newly revised IPPC
on October 18, 2000. The President
submitted the official letter of
acceptance to the FAO Director General
on October 4, 2001.

The IPPC has been, and continues to
be, administered at the national level by
plant quarantine officials whose
primary objective is to safeguard plant
resources from injurious pests. In the
United States, the national plant
protection organization is APHIS’ Plant
Protection and Quarantine (PPQ)
program.

Every 2 years, NPPOs and RPPOs
propose topics for ISPMs, which are
then prioritized and approved by the
CPM. All contracting parties agree to the
scope of the draft ISPM and then NPPOs
and RPPOs nominate experts to draft the
ISPM. The draft ISPM then enters the
member consultation stage, in which
countries submit comments. The
comments are incorporated and the
draft ISPM is presented for the final
member consultation stage, and is then
adopted by the CPM. On average, this
process takes 5 to 7 years. More detailed
information on the standard setting
process can be found on the IPPC Web
site.1

1JPPC Standard Setting procedure: https://
www.ippc.int/core-activities/standards-setting.

Each member country is represented
on the CPM by a single delegate.
Although experts and advisors may
accompany the delegate to meetings of
the CPM, only the delegate (or an
authorized alternate) may represent
each member country in considering a
standard proposed for approval. Parties
involved in a vote by the CPM are to
make every effort to reach agreement on
all matters by consensus. Only after all
efforts to reach a consensus have been
exhausted may a decision on a standard
be passed by a vote of two-thirds of
delegates present and voting.

Technical experts from the United
States have participated directly in
working groups and indirectly as
reviewers of all IPPC draft standards.
The United States also has a
representative on the Standards
Committee, Capacity Development
Committee, and the CPM Bureau. In
addition, documents and positions
developed by APHIS and NAPPO have
been sources of significant input for
many of the standards adopted to date.
This notice describes each of the IPPC
standards currently under consideration
or up for adoption. Interested
individuals may review the standards 2
and submit comments to Julie.E.Aliaga@
aphis.usda.gov.

The Ninth Session of the CPM is
scheduled for March 31 to April 4, 2014,
at FAO Headquarters in Rome, Italy.
The Deputy Administrator for APHIS’
PPQ program is the U.S. delegate to the
CPM. The Deputy Administrator intends
to participate in the proceedings and
will discuss or comment on APHIS’
position on any standards up for
adoption.

It is expected that the following
standards will be sufficiently developed
to be considered by the CPM for
adoption at its 2014 meeting. The
United States, represented by the
Deputy Administrator for APHIS’ PPQ
program, will participate in
consideration of these standards. The
U.S. position on each of these issues
will be developed prior to the CPM
session and will be based on APHIS’
analysis, information from other U.S.
Government agencies, and relevant
scientific information from interested
stakeholders.

e Appendix to ISPM 12: Electronic
certification, information on standard

2 Draft ISPMs submitted for member consultation:
https://www.ippc.int/core-activities/standards-
setting/member-consultation-draft-ispms.

Draft ISPMs submitted for substantial concerns
commenting period: https://www.ippc.int/core-
activities/standards-setting/substantial-concerns-
commenting-period-sccp-draft-ispms.

Draft ISPMs submitted for adoption: https://
www.ippc.int/core-activities/standards-setting/
formal-objections-draft-ispms-14-days-prior-cpm.
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XML schemas and exchange
mechanisms.

e Annex to ISPM 26: Establishment of
fruit fly quarantine areas within a pest
free area in the event of an outbreak.

e New ISPM: Determination of host
status of fruits and vegetables to fruit fly
(Tephritidae) infestation.

e Annexes to ISPM 28: Phytosanitary
treatments.

O Cold treatment for Ceratitis capitata
on Citrus sinensis.

O Cold treatment for Ceratitis capitata
on Citrus reticulata x C. sinensis.

O Cold treatment for Ceratitis capitata
on Citrus limon.

O Cold treatment for Bactrocera tryoni
on Citrus limon.

O Cold treatment for Bactrocera tryoni
on Citrus sinensis.

O Cold treatment for Bactrocera tryoni
on Citrus reticulata x C. sinensis.

O Cold treatment for Ceratitis capitata
on Citrus paradisi.

© Vapor heat treatment for Bactrocera
cucurbitae on Cucumis melo var.
Reticulatus.

O Irradiation for Dysmicoccus
neobrevipes Beardsley, Planococcus
lilacinus (Cockerell), and Planococcus
minor (Maskell) (Hemiptera:
Pseudococcidae).

e Annexes to ISPM 27: Diagnostic
Protocols.

O Phyllosticta citricarpa on fruit.

O Tilletia indica.

New Standard-Setting Initiatives,
Including Those in Development

A number of expert working group
(EWG) meetings or other technical
consultations will take place during
2014 on the topics listed below. These
standard-setting initiatives are under
development and may be considered for
future adoption. APHIS intends to
participate actively and fully in each of
these working groups. The U.S. position
on each of the topics to be addressed by
these various working groups will be
developed prior to these working group
meetings and will be based on APHIS’
technical analysis, information from
other U.S. Government agencies, and
relevant scientific information from
interested stakeholders.

¢ EWG on international movement of
cut flowers and branches.

e Technical Panel on phytosanitary
treatments.

e Technical Panel on the Glossary.

¢ Technical Panel on forest
quarantine.

e Technical Panel on diagnostic
protocols.

¢ The specification for the
international movement of grain will be
available for country consultation.

For more detailed information on the
above, contact Ms. Julie E. Aliaga (see

FOR FURTHER INFORMATION CONTACT
above).

APHIS posts links to draft standards
on the Internet as they become available
and provides information on the due
dates for comments.? Additional
information on IPPC standards
(including the standard setting process
and adopted standards) is available on
the IPPC Web site. For the most current
information on official U.S.
participation in IPPC activities,
including U.S. positions on standards
being considered, contact Ms. Julie E.
Aliaga (see FOR FURTHER INFORMATION
CONTACT above). Those wishing to
provide comments on any of the areas
of work being undertaken by the IPPC
may do so at any time by responding to
this notice (see ADDRESSES above) or by
providing comments through Ms.
Aliaga.

NAPPO Standard-Setting Activities

NAPPO, a regional plant protection
organization created in 1976 under the
IPPC, coordinates the efforts among
Canada, the United States, and Mexico
to protect their plant resources from the
entry, establishment, and spread of
harmful plant pests, while facilitating
intra- and inter-regional trade. NAPPO
conducts its business through
commodity based panels, expert groups,
and annual meetings held among the
three member countries. The NAPPO
Executive Committee charges individual
panels or expert groups with the
responsibility for drawing up proposals
for NAPPO positions, policies, and
standards. Panels and expert groups are
made up of representatives from each
member country who have scientific
expertise related to the policy or
standard being considered, as well as
representatives from key industries or
commodity groups (e.g., nursery, seed,
forestry, grains, potato, citrus, etc.).
Proposals drawn up by the individual
panels are circulated for review to
Government and industry officials in
Canada, the United States, and Mexico,
who may suggest revisions. In the
United States, draft standards are
circulated to industry, States, and
various government agencies for
consideration and comment. The draft
standards are posted on the Internet at
http://www.nappo.org/en/. Once
revisions are made, the proposal is sent
to the NAPPO Working Group and the
NAPPO Standards Panel for technical
reviews, and then to the Executive

3For more information on the IPPC draft ISPM
member consultation: http://www.aphis.usda.gov/
plant_health/international/
PhytosanitaryStandards/draft_standards.shtml.
4IPPC Web site: https://www.ippc.int/.

Committee for final approval, which is
granted by consensus.

The annual NAPPO meeting was held
October 29 to 31, 2013, in Guelph,
Ontario, Canada. The NAPPO Executive
Committee meeting took place on
October 28, 2013. The Deputy
Administrator for PPQ), or his designee
(in this case, the Assistant Deputy
Administrator for Field Operations), is a
member of the NAPPO Executive
Committee. The Assistant Deputy
Administrator for Field Operations
participated in the proceedings to
discuss or comment on APHIS’ position
on standards proposed for adoption or
any proposals to develop new
standards.

Below is a summary of the current
NAPPO work program as it relates to the
ongoing development of NAPPO
standards. The United States (i.e.,
USDA/APHIS) intends to participate
actively and fully in the NAPPO work
program. The U.S. position on each
topic will be guided and informed by
the best scientific information available
on each of these topics. For each of the
following topics, the United States will
consider its position on any draft
standard after it reviews a prepared
draft. Information regarding the
following NAPPO panel topics,
assignments, activities, and updates on
meeting times and locations may be
obtained from the NAPPO homepage at
http://www.nappo.org or by contacting
Dr. Christina Devorshak (see FOR
FURTHER INFORMATION CONTACT above).

The current work program includes
the following topics.

1. Authorization—The Authorization
panel will finalize RSPM 28,
“Guidelines for Authorization of
Entities to Perform Phytosanitary
Services,” based on comments received
through country consultation.

2. Citrus—The Citrus commodity
panel will finalize a document on
recommended measures for the
establishment and maintenance of area
wide management programs for
Huanglongbing and its vector. The panel
will also develop a document for
identification of new and emerging
citrus quarantine pests and methods for
their identification and management (no
meeting/work electronically only).

3. Forestry—The Forestry commodity
panel will organize a workshop
(regional or international) on
implementation of ISPM 15, Regulation
of wood packaging material in
international trade. It will also review
and incorporate comments made to the
Science and Technology document on
heat treatment of wood products. The
panel is also developing a specification
for a possible standard on the potential


http://www.aphis.usda.gov/plant_health/international/PhytosanitaryStandards/draft_standards.shtml
http://www.aphis.usda.gov/plant_health/international/PhytosanitaryStandards/draft_standards.shtml
http://www.aphis.usda.gov/plant_health/international/PhytosanitaryStandards/draft_standards.shtml
http://www.nappo.org/en/
https://www.ippc.int/
http://www.nappo.org
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use of systems approaches to manage
pest risks associated with the movement
of wood. Lastly the panel is completing
development of a Science and
Technology document on biological
control of emerald ash borer (EAB).

4. Pest risk analysis—An expert group
will be appointed to develop a NAPPO
Science and Technology paper on the
risks associated with Lymantriids of
potential concern to the NAPPO region,
identifying potential species and
pathways of concern. A specification for
a regional standard on diversion from
intended use is also being prepared.

5. Fruit—The Fruit panel will finalize
the Annex to RSPM 17 on guidelines for
development of, and efficacy
verification for, lures and traps for
arthropod pests of fruits: format as
Appendix, submit for country
consultation and finalize.

6. Grain—The Grain panel will
develop a discussion paper related to
the issue of phytosanitary certification
of grain re-export and in-transit
movement within North America and
for re-export of grain to off-continent
destinations.

7. Host status—An expert group will
be established to develop a standard on
“Criteria for the determination of host
status of pest arthropods and pathogens
based on available information”
according to the approved
specifications.

8. Oversight—The Oversight panel
will finalize RSPM 41, Guidelines for
oversight programs, based on comments
received through country consultation,
due to begin in November 2013.

9. Pest Risk Management—A draft
regional standard for pest risk
management (RSPM 40, Pest Risk
Management), is under final revision
based on comments received through
country consultation.

10. Phytosanitary Alert System—The
Phytosanitary Alert System (PAS)
manages the NAPPO pest reporting
system and work towards eliminating
any duplication in reporting to the IPPC.

11. Plants for Planting—An expert
group will be appointed to revise RSPM
18 (2004), Guidelines for phytosanitary
action following detection of plum pox
virus.

12. Potato—The Potato panel will
revise Annex 6 of RSPM 3 (2011),
Guidelines for movement of potatoes
into a NAPPO member country based on
the PVY TAG Science and Technology
document finalized in 2013; they will
also revise the pest list for RSPM 3.
They will review the existing RSPM 3
(2011), Guidelines for movement of
potatoes into a NAPPO member country
to align it with ISPM 33 (2010), Pest free
potato (Solanum sp.) micropropagative

material and minitubers for
international trade and discuss any
adjustments required by NAPPO
member countries.

13. Seed—The Seed panel will
continue the development of technical
information for the RSPM 36 (2013),
Phytosanitary guidelines for the
movement of seed into a NAPPO
member country, including the
preparation of a process for petitioning
NAPPO to officially add technical
information to RSPM 36 and the
development of annexes and appendices
for five additional seed commodities:
Tomato, pepper, spinach, lettuce, and
watermelon. They will also prepare a
comprehensive analysis and evaluation
of overall phytosanitary risk of seed that
is moved internationally, and prospects
for harmonization of seed phytosanitary
approaches among the NAPPO member
countries, as a NAPPO discussion
document.

14. Electronic Phytosanitary
Certification (E-phyto) Panel—The
panel conducted a regional workshop
on E-phyto in Costa Rica for Latin
American countries in 2013. Ongoing
E-phyto work is primarily conducted
through the IPPC; however, the NAPPO
Annual Symposium conducted in
conjunction with the Annual Meeting in
2014 will be focused on further
development of E-phyto internationally.

The PPQ Assistant Deputy
Administrator, as the official U.S.
delegate to NAPPO, intends to
participate in the adoption of these
regional plant health standards,
including the work described above,
once they are completed and ready for
such consideration.

The information in this notice
contains all the information available to
us on NAPPO standards currently under
development or consideration. For
updates on meeting times and for
information on the working panels that
may become available following
publication of this notice, go to the
NAPPO Web site on the Internet at
http://www.nappo.org or contact Dr.
Christina Devorshak (see FOR FURTHER
INFORMATION CONTACT above).
Information on official U.S.
participation in NAPPO activities,
including U.S. positions on standards
being considered, may also be obtained
from Dr. Devorshak. Those wishing to
provide comments on any of the topics
being addressed in the NAPPO work
program may do so at any time by
responding to this notice (see
ADDRESSES above) or by transmitting
comments through Dr. Devorshak.

Done in Washington, DG, this 29th day of
January 2014.

Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2014-02274 Filed 2—-3-14; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection:
Comment Request: Form FNS-583,
Supplemental Nutrition Assistance
Program Employment and Training
Program Activity Report

AGENCY: Food and Nutrition Service
(FNS), USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act, this notice
invites the public and other public
agencies to comment on a proposed
information collection burden for the
Supplemental Nutrition Assistance
Program (SNAP), Employment and
Training (E&T) Program, currently
approved under OMB No. 0584-0339.
This is an extension without revision of
a currently approved collection. The
burden estimate remains 21,889 hours.

DATES: Submit written comments on or
before April 7, 2014.

ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden of the proposed collection of
information, including validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical or
other technological collection
techniques or other form of information
technology.

Comments may be sent to Sasha
Gersten-Paal, Acting Chief, Program
Design Branch, Program Development
Division, Supplemental Nutrition
Assistance Program, Food and Nutrition
Service, U.S. Department of Agriculture,
3101 Park Center Drive, Room 810,
Alexandria, Virginia, 22302. Comments
may also be submitted via fax to the
attention of Sasha Gersten-Paal at 703—
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305-2454 or via email to Sasha.Gersten-
Paal@fns.usda.gov.

Comments will also be accepted
through the Federal eRulemaking Portal.
Go to http://www.regulations.gov and
follow the online instructions for
submitting comments electronically. All
written comments will be open for
public inspection at the office of the
Food and Nutrition Service located at
3101 Park Center Drive, Room 810,
Alexandria, Virginia 22302, during
regular business hours (8:30 a.m. to 5
p-m., Monday through Friday).

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
approval. All comments will also
become a matter of public record.

FOR FURTHER INFORMATION CONTACT:
Request for additional information or
copies of this information collection
should be directed to Sasha Gersten-
Paal at (703) 305—-2507.
SUPPLEMENTARY INFORMATION:

Title: Employment and Training
Program Activity Report.

OMB Number: 0584—0339.

Expiration Date: June 30, 2014.

Type of Request: Extension without
revision of a currently approved
collection.

Abstract: 7 CFR 273.7(c)(9) requires
State agencies to submit quarterly E&T
Program Activity Reports containing
monthly figures for participation in the
program. FNS uses Form FNS-583, to
collect participation data. The
information collected on the FNS-583
report includes:

¢ On the first quarter report, the
number of work registrants receiving

SNAP as of October 1 of the new fiscal
year;

e On each quarterly report, by month,
the number of new work registrants; the
number of able-bodied adults without
dependents (ABAWDs) applicants and
recipients participating in qualifying
components; the number of all other
applicants and recipients (including
ABAWDs involved in non-qualifying
activities) participating in components;
and the number of ABAWDs exempt
under the State agency’s 15 percent
exemption allowance;

¢ On the fourth quarter report, the
total number of individuals who
participated in each component, which
is also sorted by ABAWD and non-
ABAWD participants and the number of
individuals who participated in the E&T
Program during the fiscal year.

7 CFR 273.7(d)(1)(i)(D) provides that
if a State agency will not expend all of
the funds allocated to it for a fiscal year,
FNS will reallocate unexpended funds
to other State agencies during the fiscal
year or the subsequent fiscal year as
FNS considers appropriate and
equitable. After FNS makes initial E&T
allocations, State agencies may request
more funds as needed. Typically FNS
receives fourteen such requests per year.

The time it takes to prepare these
requests is included in the burden. After
receiving the State requests, FNS will
reallocate unexpended funds as
provided above. The following is the
estimated burden for E&T reporting
including the burden for State agencies
to request additional funds.

Reporting
FNS-583 Report

Frequency: 4.

Affected Public: State Agency.

Number of Respondents: 53.

Number of Responses: 684. (Note this
reflects multiple responses within the
FNS-583 form; In aggregate, 53 State
Agencies submit 1 form each quarter or
212 total responses per year.)

Estimated Time per Response:
31.9363 hours per State agency.

Estimated Total Annual Reporting
Burden: 21,844.40 hours.

Requests for Additional Funds

Frequency: .2641.

Affected Public: State Agency.

Number of Respondents: 53.

Number of Responses: 14.

Estimated Time per Response: 1.00
hour per request.

Estimated Total Annual Reporting
Burden: 14 hours.

Recordkeeping
FNS-583 Report

Number of Respondents: 53.

Number of Records: 212.

Number of Hours per Record: 0.137
hours.

Estimated Total Annual
Recordkeeping Burden: 29.04 hours.

Requests for Additional Funds

Number of Respondents: 53.

Number of Records: 14.

Number of Hours per Record: 0.137
hours.

Estimated Total Annual
Recordkeeping Burden: 1.92 hours.

TOTAL ANNUAL REPORTING AND RECORDKEEPING BURDEN

[Compiling and reporting for the FNS-583 and requests for more funding]
[Snap Employment and Training Program Activity Report]

Estimated :
) Total Estimated
Section of regulation Title rglsupnggg;r?tfs Rz%%rﬁzlfll)lled rez(sg;gn[s)vfs ?%Trge; grf (tgtil SO;F:S)
response
A B C D E F G
REPORTING
7 CFR 273.7(C)(8) ..eevveenne Compile and report new 53 212 90.94 19,278.28
work registrants on FNS—
583.
7 CFR 273.24(Q) eecvveveeenne Compile and report 15 per- 12~ 48 4.59 220.32
cent ABAWD exemptions
on FNS-583.
7 CFR 273.7(f) woveeeeeeeene Compile and report E&T 53 212 10.10 2,142.20
activities (placements) on
FNS-583.
7 CFR 273.7(C)(8) ...cevvenee Preparing FNS-583:
States filing electronically ... 50 200 1.00 200
States filing manually ......... 3 12 0.3 3.6
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TOTAL ANNUAL REPORTING AND RECORDKEEPING BURDEN—Continued

[Compiling and reporting for the FNS-583 and requests for more funding]
[Snap Employment and Training Program Activity Report]

Estimated ;
. Total Estimated
: : . Number of Reports filed number of
Section of regulation Title respondents annually re-(sc,?gnl:s)c)as hours per (t(o:til SOXUF:S)
response
A B C D E F G
7 CFR 273.7(d)(1)(i)(F) ....... Preparing requests for 53 0.2641 14 1 14
more funds after initial al-
location.
Total Reporting for | .o 53 13.1698 698 31.32 21,858.40
FNS-583 and Addi-
tional Funds Re-
quests.
RECORDKEEPING
7 CFR 27712 ..o Recordkeeping burden for 53 4 212 0.137 29.04
FNS-583.
7 CFR 27712 ...ccoiiee Record-keeping burden for 53 0.26415 14 0.137 1.92
additional requests.
Total Recordkeeping | .cooooeeiiiiiiiiiiee s 53 4.26 226 0.137 30.96
Burden for FNS 583
and Additional Funds
Requests.
SUMMARY
TOTAL ALL BURDENS | ..o 53 17.43 924 23.689 21,889.36

*There are 12 States without statewide waivers of the time-limit that will likely use 15 percent exemptions.

Dated: January 24, 2014.
Audrey Rowe,
Administrator,Food and Nutrition Service.
[FR Doc. 2014—02256 Filed 2—3—14; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Forest Service

Ravalli County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Ravalli County Resource
Advisory Committee will meet in
Hamilton, MT. The committee is
authorized under the Secure Rural
Schools and Community Self-
Determination Act (Pub. L 110-343) (the
Act) and operates in compliance with
the Federal Advisory Committee Act.
The purpose of the committee is to
improve collaborative relationships and
to provide advice and recommendations
to the Forest Service concerning projects
and funding consistent with the title II
of the Act. The meeting is open to the
public. The purpose of the meeting is to
provide information regarding the
monitoring of RAC projects.

DATES: The meeting will be held March
25,2014 6:30 p.m.

ADDRESSES: The meeting will be held at
the Bitteroot National Forest
Supervisor’s Office located at 1801 N.
1st, Hamilton, MT. Written comments
may be submitted as described under
Supplementary Information. All
comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received at the
Bitteroot National Forest Supervisor’s
Office. Please call ahead to 406-363—
7100 to facilitate entry into the building
and to view comments.

FOR FURTHER INFORMATION CONTACT: Dan
Ritter, Acting Forest Supervisor or Joni
Lubke, Executive Assistant at 406—363—
7100.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8:00 a.m. and 8:00 p.m.,
Eastern Standard Time, Monday
through Friday. Please make requests in
advance for sign language interpreting,
assistive listening devices or other
reasonable accomodation for access to
the facility or procedings by contacting

the person listed For Further
Information.

SUPPLEMENTARY INFORMATION: The
following business will be conducted:
Vote on Project proposals for 2014
funding. Contact Joni Lubke at 406—
363-7100 for a full agenda. Anyone who
would like to bring related matters to
the attention of the committee may file
written statements with the committee
staff before the meeting. Individuals
wishing to make an oral statement
should request in writing by March 24,
2014 to be scheduled on the agenda.
Written comments and requests for time
for oral comments must be sent to Joni
Lubke at 1801 N. 1st, Hamilton, MT
59840 or by email to jmlubke@fs.fed.us
or via facsimile to 406-363-7159. A
summary of the meeting will be posted
at https://fsplaces.fs.fed.us/fsfiles/unit/
wo/secure_rural_schools.nsf/Web_
Agendas?OpenView&Count=1000&
RestrictToCategory=Ravalli+County
within 21 days of the meeting.

Dated: January 22, 2014.
Daniel G. Ritter,
Acting Forest Supervisor.
[FR Doc. 2014—02257 Filed 2—3-14; 8:45 am]
BILLING CODE P
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DEPARTMENT OF COMMERCE
U.S. Census Bureau

Proposed Information Collection;
Comment Request; Current Population
Surveys (CPS) Housing Vacancy
Survey (HVS)

AGENCY: U.S. Census Bureau,
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: To ensure consideration, written
comments must be submitted on or
before April 7, 2014.

ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at jjessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Karen Woods, U.S.
Census Bureau, 7H110F, Washington,
DC 20233-8400 at (301) 763—3806 (or
via the internet at Karen.g.wms.woods@
census.gov).

SUPPLEMENTARY INFORMATION:

1. Abstract

The Census Bureau plans to request
clearance from the Office of
Management and Budget (OMB) for the
collection of data concerning the HVS.
The current clearance expires June 30,
2014.

Collection of the HVS in conjunction
with the CPS began in 1956, and serves
a broad array of data users. We conduct
the HVS interviews with landlords or
other knowledgeable people concerning
vacant housing units identified in the
monthly CPS sample and meeting
certain criteria. The HVS provides the
only quarterly statistics on rental
vacancy rates and homeownership rates
for the United States, the four census
regions, the 50 states and the District of
Columbia, and the 75 largest
metropolitan areas (MAs). Private and
public sector organizations use these
rates extensively to gauge and analyze
the housing market with regard to

supply, cost, and affordability at various
points in time.

In addition, the rental vacancy rate is
a component of the index of leading
economic indicators published by the
Department of Commerce.

Policy analysts, program managers,
budget analysts, and congressional staff
use these data to advise the executive
and legislative branches of government
with respect to the number and
characteristics of units available for
occupancy and the suitability of
housing initiatives. Several other
government agencies use these data on
a continuing basis in calculating
consumer expenditures for housing as a
component of the gross national
product; to project mortgage demands;
and to measure the adequacy of the
supply of rental and homeowner units.
In addition, investment firms use the
HVS data to analyze market trends and
for economic forecasting.

I1. Method of Collection

Field representatives collect this HVS
information by personal-visit interviews
in conjunction with the regular monthly
CPS interviewing. We collect HVS data
concerning units that are vacant and
intended for year-round occupancy as
determined during the CPS interview.
Approximately 7,000 units in the CPS
sample meet these criteria each month.
All interviews are conducted using
computer-assisted interviewing.

II1. Data

OMB Control Number: 0607-0179.

Form Number: HVS—600 (Fact Sheet
for the Housing Vacancy Survey), CPS—
263 (MIS-1) (L) (Introductory letter
explaining the need for the survey and
answering frequently asked questions)
and BC-1428RV (Brochure—The U.S.
Census Bureau Respects Your Privacy
and Keeps Your Personal Information
Confidential).

Type of Review: Regular submission.

Affected Public: Individuals who have
knowledge of the vacant sample unit
(e.g., landlord, rental agents, neighbors).

Estimated Number of Respondents:
7,000 per month.

Estimated Time per Response: 3
minutes.

Estimated Total Annual Burden
Hours: 4,317 hours.

Estimated Total Annual Cost: There is
no cost to the respondents other than
their time.

Respondents Obligation: Voluntary.

Legal Authority: Title 13, U.S.C. 182,
and Title 29, U.S.C. 1-9.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information

is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: January 29, 2014.
Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2014-02222 Filed 2-3-14; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-912 and C-570-913]

Certain New Pneumatic Off-the-Road
Tires From the People’s Republic of

China: Continuation of Antidumping
and Countervailing Duty Orders

AGENCY: Enforcement and Compliance,
formerly Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
Commerce (the Department) and the
U.S. International Trade Commission
(the USITC) that revocation of the
antidumping duty (AD) order and
revocation of the countervailing duty
(CVD) order on certain new pneumatic
off-the-road tires (OTR Tires) from the
People’s Republic of China (PRC) would
likely lead to a continuation or
recurrence of dumping and a
continuation or recurrence of net
countervailable subsidies and material
injury to an industry in the United
States, the Department is publishing a
notice of continuation of these AD and
CVD orders.

DATES: Effective Date: February 4, 2014.
FOR FURTHER INFORMATION CONTACT:
Andrew Huston (AD) or Demitrios
Kalogeropoulos (CVD), AD/CVD
Operations, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
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Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone (202) 482-4261 or (202) 482—
2623, respectively.

SUPPLEMENTARY INFORMATION:
Background

On August 1, 2013, the Department
initiated a sunset review of these orders,
pursuant to sections 751(c) and 752 of
the Tariff Act of 1930, as amended (the
Act).? As a result of its review, the
Department determined that revocation
of the AD order on OTR Tires from the
PRC would likely lead to a continuation
or recurrence of dumping and that
revocation of the CVD order on OTR
Tires from the PRC would likely lead to
a continuation or recurrence of net
countervailable subsidies and, therefore,
notified the USITC of the magnitude of
the margins of dumping and the subsidy
rates likely to prevail should the order
be revoked.2 On January 22, 2014, the
USITC published its determination,
pursuant to sections 751(c) and 752 of
the Act, that revocation of the AD and
CVD orders on OTR Tires from the PRC
would lead to a continuation or
recurrence of material injury to an
industry in the United States within a
reasonably foreseeable time.3

Scope of the Order

The products covered by the scope of
these Orders are new pneumatic tires
designed for off-the-road (OTR) and off-
highway use, subject to exceptions
identified below. Certain OTR tires are
generally designed, manufactured and
offered for sale for use on off-road or off-
highway surfaces, including but not
limited to, agricultural fields, forests,
construction sites, factory and
warehouse interiors, airport tarmacs,
ports and harbors, mines, quarries,
gravel yards, and steel mills. The
vehicles and equipment for which
certain OTR tires are designed for use
include, but are not limited to: (1)
Agricultural and forestry vehicles and
equipment, including agricultural

1 See Initiation of Five-Year (“Sunset”) Review, 78
FR 46575 (August 1, 2013).

2 See Certain New Pneumatic Off-the-Road Tires
From the People’s Republic of China: Final Results
of the Expedited Sunset Review of the
Countervailing Duty Order, 78 FR 77101 (December
20, 2013); Certain New Pneumatic Off-the-Road
Tires From the People’s Republic of China: Final
Results of the Expedited Sunset Review of the
Antidumping Duty Order, 79 FR 2415 (January 14,
2014), (collectively, Orders).

3 See Certain Off-the-Road Tires From China, 79
FR 3624 (January 22, 2014).

tractors,* combine harvesters,5
agricultural high clearance sprayers,®
industrial tractors,” log-skidders,8
agricultural implements, highway-
towed implements, agricultural logging,
and agricultural, industrial, skid-steers/
mini-loaders; 9 (2) construction vehicles
and equipment, including earthmover
articulated dump products, rigid frame
haul trucks,° front end loaders,1?
dozers,2 lift trucks, straddle carriers,3
graders,’* mobile cranes,?® compactors;
and (3) industrial vehicles and
equipment, including smooth floor,
industrial, mining, counterbalanced lift
trucks, industrial and mining vehicles
other than smooth floor, skid-steers/
mini-loaders, and smooth floor off-the-
road counterbalanced lift trucks.1® The

4 Agricultural tractors are dual-axle vehicles that
typically are designed to pull farming equipment in
the field and that may have front tires of a different
size than the rear tires.

5Combine harvesters are used to harvest crops
such as corn or wheat.

6 Agricultural sprayers are used to irrigate
agricultural fields.

7 Industrial tractors are dual-axle vehicles that
typically are designed to pull industrial equipment
and that may have front tires of a different size than
the rear tires.

8 A log-skidder has a grappling lift arm that is
used to grasp, lift and move trees that have been
cut down to a truck or trailer for transport to a mill
or other destination.

9 Skid-steer loaders are four-wheel drive vehicles
with the left-side drive wheels independent of the
right-side drive wheels and lift arms that lie
alongside the driver with the major pivot points
behind the driver’s shoulders. Skid-steer loaders are
used in agricultural, construction and industrial
settings.

10Haul trucks, which may be either rigid frame
or articulated (i.e., able to bend in the middle) are
typically used in mines, quarries and construction
sites to haul soil, aggregate, mined ore, or debris.

11 Front loaders have lift arms in front of the
vehicle. They can scrape material from one location
to another, carry material in their buckets, or load
material into a truck or trailer.

12 A dozer is a large four-wheeled vehicle with a
dozer blade that is used to push large quantities of
soil, sand, rubble, etc., typically around
construction sites. They can also be used to perform
“rough grading” in road construction.

13 A straddle carrier is a rigid frame, engine-
powered machine that is used to load and offload
containers from container vessels and load them
onto (or off of) tractor trailers.

14 A grader is a vehicle with a large blade used
to create a flat surface. Graders are typically used
to perform “finish grading.” Graders are commonly
used in maintenance of unpaved roads and road
construction to prepare the base course onto which
asphalt or other paving material will be laid.

15 Le., “‘on-site” mobile cranes designed for off-
highway use.

16 A counterbalanced lift truck is a rigid framed,
engine-powered machine with lift arms that has
additional weight incorporated into the back of the
machine to offset or counterbalance the weight of
loads that it lifts so as to prevent the vehicle from
overturning. An example of a counterbalanced lift
truck is a counterbalanced fork lift truck.
Counterbalanced lift trucks may be designed for use
on smooth floor surfaces, such as a factory or
warehouse, or other surfaces, such as construction
sites, mines, etc.

foregoing list of vehicles and equipment
generally have in common that they are
used for hauling, towing, lifting, and/or
loading a wide variety of equipment and
materials in agricultural, construction
and industrial settings. Such vehicles
and equipment, and the descriptions
contained in the footnotes are
illustrative of the types of vehicles and
equipment that use certain OTR tires,
but are not necessarily all-inclusive.
While the physical characteristics of
certain OTR tires will vary depending
on the specific applications and
conditions for which the tires are
designed (e.g., tread pattern and depth),
all of the tires within the scope have in
common that they are designed for off-
road and off-highway use. Except as
discussed below, OTR tires included in
the scope of the proceeding range in size
(rim diameter) generally but not
exclusively from 8 inches to 54 inches.
The tires may be either tube-type 17 or
tubeless, radial or non-radial, and
intended for sale either to original
equipment manufacturers or the
replacement market. The subject
merchandise is currently classifiable
under Harmonized Tariff Schedule of
the United States (HTSUS) subheadings:
4011.20.10.25, 4011.20.10.35,
4011.20.50.30, 4011.20.50.50,
4011.61.00.00, 4011.62.00.00,
4011.63.00.00, 4011.69.00.00,
4011.92.00.00, 4011.93.40.00,
4011.93.80.00, 4011.94.40.00, and
4011.94.80.00. While HTSUS
subheadings are provided for
convenience and customs purposes, our
written description of the scope is
dispositive.

Specifically excluded from the scope
are new pneumatic tires designed,
manufactured and offered for sale
primarily for on-highway or on-road
use, including passenger cars, race cars,
station wagons, sport utility vehicles,
minivans, mobile homes, motorcycles,
bicycles, on-road or on-highway trailers,
light trucks, and trucks and buses. Such
tires generally have in common that the
symbol “DOT” must appear on the
sidewall, certifying that the tire
conforms to applicable motor vehicle
safety standards. Such excluded tires
may also have the following
designations that are used by the Tire
and Rim Association:

Prefix letter designations:

e P—Identifies a tire intended
primarily for service on passenger cars;

17 While tube-type tires are subject to the scope
of this proceeding, tubes and flaps are not subject
merchandise and therefore are not covered by the
scope of this proceeding, regardless of the manner
in which they are sold (e.g., sold with or separately
from subject merchandise).
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e LT—Identifies a tire intended
primarily for service on light trucks;
and,

e ST—Identifies a special tire for
trailers in highway service.

Suffix letter designations:

e TR—Identifies a tire for service on
trucks, buses, and other vehicles with
rims having specified rim diameter of
nominal plus 0.156” or plus 0.250”

e MH—Identifies tires for Mobile
Homes;

e HC—Identifies a heavy duty tire
designated for use on “HC” 15” tapered
rims used on trucks, buses, and other
vehicles. This suffix is intended to
differentiate among tires for light trucks,
and other vehicles or other services,
which use a similar designation.

e Example: 8R17.5 LT, 8R17.5 HC;

e LT—Identifies light truck tires for
service on trucks, buses, trailers, and
multipurpose passenger vehicles used
in nominal highway service; and

o MC—Identifies tires and rims for
motorcycles.

The following types of tires are also
excluded from the scope: Pneumatic
tires that are not new, including
recycled or retreaded tires and used
tires; non-pneumatic tires, including
solid rubber tires; tires of a kind
designed for use on aircraft, all-terrain
vehicles, and vehicles for turf, lawn and
garden, golf and trailer applications.
Also excluded from the scope are radial
and bias tires of a kind designed for use
in mining and construction vehicles and
equipment that have a rim diameter
equal to or exceeding 39 inches. Such
tires may be distinguished from other
tires of similar size by the number of
plies that the construction and mining
tires contain (minimum of 16) and the
weight of such tires (minimum 1500
pounds).

Continuation of the Order

As aresult of the determinations by
the Department and the USITC that
revocation of the AD and CVD orders
would likely lead to a continuation or
recurrence of dumping and net
countervailable subsidies and material
injury to an industry in the United
States, pursuant to section 751(d)(2) of
the Act, the Department hereby orders
the continuation of the AD and CVD
Orders on OTR Tires from the PRC. U.S
Customs and Border Protection will
continue to collect AD duty and CVD
cash deposits at the rates in effect at the
time of entry for all imports of subject
merchandise. The effective date of this
continuation of the Orders will be the
date of publication in the Federal
Register of this notice of continuation.
Pursuant to section 751(c)(2) of the Act,
the Department intends to initiate the

next five-year review of the Orders not
later than 30 days prior to the effective
date of the continuation.

The five-year (sunset) review and this
notice are in accordance with section
751(c) of the Act and published
pursuant to section 777(i)(1) of the Act
and 19 CFR 351.218(f)(4).

Dated: January 29, 2014.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2014—02289 Filed 2—3-14; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-201-844, A-489-818]

Steel Concrete Reinforcing Bar From
Mexico and Turkey: Postponement of
Preliminary Determination in the
Antidumping Duty Investigations

AGENCY: Enforcement and Compliance,
formerly Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: February 4, 2014.
FOR FURTHER INFORMATION CONTACT: ]Oy
Zhang (Mexico) or Jolanta Lawska
(Turkey), AD/CVD Operations, Office
I, Enforcement and Compliance, U.S.
Department of Commerce, 14th Street
and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-1168, or (202) 482-8362,
respectively.

SUPPLEMENTARY INFORMATION:

Postponement of the Preliminary
Determination

On September 24, 2013, the
Department of Commerce (the
Department) initiated antidumping duty
investigations on steel concrete
reinforcing bar from Mexico and
Turkey.! The notice of initiation stated
that the Department, in accordance with
section 733(b)(1)(A) of the Tariff Act of
1930, as amended (the Act), and 19 CFR
351.205(b)(1), would issue its
preliminary determination for these
investigations, unless postponed, no
later than 140 days after the date of the
initiation. The original signature date
for the preliminary determination was
February 11, 2014. Subsequently, as
explained in a memorandum from the
Assistant Secretary for Enforcement and
Compliance, the Department exercised
its discretion to toll deadlines for the

1 See Steel Concrete Reinforcing Bar From Mexico
and Turkey: Initiation of Antidumping Duty
Investigations, 78 FR 60827 (October 2, 2013).

duration of the closure of the Federal
Government from October 1, through
October 16, 2013.2 Accordingly, all
deadlines in these investigations were
extended by 16 days. Thus, the
preliminary determination of these
antidumping duty investigations is
currently due no later than February 27,
2014.

On January 27, 2014, more than 25
days before the scheduled preliminary
determination, the Rebar Trade Action
Coalition (RTAC) and its individual
members (collectively, “Petitioners”),3
pursuant to section 733(c)(1)(A) of the
Act and 19 CFR 351.205(b)(2) and (e),
made a timely request for a 50-day
postponement of the preliminary
determination in these investigations.*
Petitioners noted in their request that
this extension will provide additional
time for the Department to review
respondents’ submissions and to request
supplemental information, so that the
preliminary determinations will reflect
the most accurate results possible.

The Department has found no
compelling reason to deny the request
and, therefore, in accordance with
section 733(c)(1)(A) of the Act, the
Department is postponing the deadline
for the preliminary determination to no
later than 206 days after the date on
which it initiated these investigations
(the original 140-day period, plus a 50-
day postponement, and the 16 days
tolled for the shutdown of the Federal
Government). Therefore, the new
deadline for issuing the preliminary
determination is now April 18, 2014.

This notice is issued and published
pursuant to section 733(c)(2) of the Act.

Dated: January 29, 2014.
Paul Piquado,
Assistant Secretary for Enforcement and
Compliance.
[FR Doc. 2014-02290 Filed 2—3-14; 8:45 am]

BILLING CODE 3510-DS-P

2 See Memorandum for the Record from Paul
Piquado, Assistant Secretary for Enforcement and
Compliance, “Deadlines Affected by the Shutdown
of the Federal Government” (October 18, 2013).

3 Petitioners are RTAC and its individual
members: Byer Steel Group, Inc., Schnitzer Steel
Industries d/b/a Cascade Steel Rolling Mills, Inc.,
Commercial Metals Company, Gerdau Ameristeel
U.S. Inc., and Nucor Corporation.

4 See Letter from Petitioners to the Secretary of
Commerce, “Steel Concrete Reinforcing Bar from
Mexico and Turkey—Request to Extend the
Antidumping Duty Preliminary Determination,”
dated January 27, 2014.
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DEPARTMENT OF COMMERCE
International Trade Administration

Application(s) for Duty-Free Entry of
Scientific Instruments

Pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, as amended by Pub. L. 106—
36; 80 Stat. 897; 15 CFR part 301), we
invite comments on the question of
whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with 15 CFR
301.5(a)(3) and (4) of the regulations and
be postmarked on or before February 24,
2014. Address written comments to
Statutory Import Programs Staff, Room
3720, U.S. Department of Commerce,
Washington, DC 20230. Applications
may be examined between 8:30 a.m. and
5:00 p.m. at the U.S. Department of
Commerce in Room 3720.

Docket Number: 13—-050. Applicant:
The University of Memphis, 275
Administration Building, 3720 Alumni
Drive, Memphis, TN 38152-3370.
Instrument: Electron Microscope.
Manufacturer: FEI Company, Czech
Republic. Intended Use: The instrument
will be used for multiple objectives
including understanding the interplay
between structural, magnetic and
electromagnetic properties of
synthesized magnetic nanostructures,
and promoting and improving the
ability of implants to integrate into bone
and to deliver locally therapeutic agents
such as antimicrobials and/or growth
factors. The experiments to be
conducted will include observations of
the nanometer scale morphology of
biocompatible/biodegradable hydrogel
systems, the determination of how
various therapeutic drugs affect the
microscopic cellular architecture,
determining the limit of feature size that
can be fabricated using E-beam
lithography from sensor materials, and
determining the spatial limits in
simultaneous multi-analyte
electrochemical sensing. Justification for
Duty-Free Entry: There are no
instruments of the same general
category manufactured in the United
States. Application accepted by
Commissioner of Customs: December
12, 2013.

Docket Number: 13—051. Applicant:
The Scripps Research Institute, 10550
North Torrey Pines Road, M/S BCC-206,
La Jolla, CA 92037. Instrument:
Transmission Electron Microscope—
Titan Krios. Manufacturer: FEI

Company, the Netherlands. Intended
Use: The instrument will be used to gain
significant insight into the manner in
which macromolecular assemblies
perform crucial life processes by
determining the three-dimensional
structure of these macromolecular
assemblies. The instrument will be used
to determine the manner in which
biological assemblies function and the
mechanisms through which they
interact with other cellular components.
Justification for Duty-Free Entry: There
are no instruments of the same general
category manufactured in the United
States. Application accepted by
Commissioner of Customs: December
16, 2013.

Dated: January 28, 2014.

Gregory W. Campbell,

Director of Subsidies Enforcement,
Enforcement and Compliance.

[FR Doc. 2014—02291 Filed 2—-3-14; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Civil Nuclear Trade Advisory
Committee (CINTAC) Meeting

AGENCY: International Trade
Administration, Commerce.
ACTION: Notice of Federal Advisory
Committee Meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda for a
meeting of the CINTAC.

DATES: The meeting is scheduled for
Thursday, February 27, 2014, at 10:00
a.m. Eastern Standard Time (EST). The
public session is from 3:00 p.m.—
4:00p.m.

ADDRESSES: The meeting will be held in
Room 6031, U.S. Department of
Commerce, Herbert Clark Hoover
Building, 1401 Constitution Ave. NW.,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT: Mr.
Jonathan Chesebro, Office of Energy &
Environmental Industries, ITA, Room
4053, 1401 Constitution Ave. NW.,
Washington, DC 20230. (Phone: 202—
482-1297; Fax: 202—482-5665; email:
jonathan.chesebro@trade.gov).

SUPPLEMENTARY INFORMATION:
Background: The CINTAC was
established under the discretionary
authority of the Secretary of Commerce
and in accordance with the Federal
Advisory Committee Act (5 U.S.C.
App.), in response to an identified need
for consensus advice from U.S. industry
to the U.S. Government regarding the
development and administration of

programs to expand United States
exports of civil nuclear goods and
services in accordance with applicable
U.S. laws and regulations, including
advice on how U.S. civil nuclear goods
and services export policies, programs,
and activities will affect the U.S. civil
nuclear industry’s competitiveness and
ability to participate in the international
market.

Topics to be considered: The agenda
for the February 27, 2014 CINTAC
meeting is as follows:

Closed Session (10:00 a.m.-3:00 p.m.)

1. Discussion of matters determined to
be exempt from the provisions of
the Federal Advisory Committee
Act relating to public meetings
found in 5 U.S.C. App. §§(10)(a)(1)
and 10(a)(3).

Public Session (3:00 p.m.-4:00 p.m.)

1. International Trade Administration’s
Civil Nuclear Trade Initiative
Update

2. Givil Nuclear Trade Promotion
Activities Discussion

3. Public comment period

The meeting will be disabled-
accessible. Public seating is limited and
available on a first-come, first-served
basis. Members of the public wishing to
attend the meeting must notify Mr.

Jonathan Chesebro at the contact

information below by 5:00 p.m. EST on

Friday, February 21, 2014 in order to

pre-register for clearance into the

building. Please specify any requests for
reasonable accommodation at least five
business days in advance of the
meeting. Last minute requests will be
accepted, but may be impossible to fill.

A limited amount of time will be
available for pertinent brief oral
comments from members of the public
attending the meeting. To accommodate
as many speakers as possible, the time
for public comments will be limited to
two (2) minutes per person, with a total
public comment period of 30 minutes.

Individuals wishing to reserve speaking

time during the meeting must contact

Mr. Chesebro and submit a brief

statement of the general nature of the

comments and the name and address of

the proposed participant by 5:00 p.m.

EST on Friday, February 21, 2014. If the

number of registrants requesting to

make statements is greater than can be
reasonably accommodated during the
meeting, ITA may conduct a lottery to
determine the speakers. Speakers are
requested to bring at least 20 copies of
their oral comments for distribution to
the participants and public at the
meeting.

Any member of the public may
submit pertinent written comments
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concerning the CINTAC’s affairs at any
time before and after the meeting.
Comments may be submitted to the
Civil Nuclear Trade Advisory
Committee, Office of Energy &
Environmental Industries, Room 4053,
1401 Constitution Ave. NW.,
Washington, DC 20230. For
consideration during the meeting, and
to ensure transmission to the Committee
prior to the meeting, comments must be
received no later than 5:00 p.m. EST on
February 21, 2014. Comments received
after that date will be distributed to the
members but may not be considered at
the meeting.

Copies of CINTAC meeting minutes
will be available within 90 days of the
meeting.

Dated: January 28, 2014.

Edward A. O’'Malley,

Director, Office of Energy and Environmental
Industries.

[FR Doc. 2014-02114 Filed 2—-3-14; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

CBS Outdoor, Inc.; Notice of Appeal

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce.

ACTION: Notice of Appeal.

SUMMARY: This announcement provides
notice that the Department of Commerce
(Department) has received a “Notice of
Appeal” filed by CBS Outdoor, Inc.
(Appellant) requesting that the Secretary
override an objection by the California
Coastal Commission to a consistency
certification for a proposed project in
Humboldt County, California.
ADDRESSES AND DATES: You may submit
written comments concerning this
appeal or requests for a public hearing
to NOAA, Office of General Counsel,
Oceans and Coasts Section, Attn. Molly
Holt, 1305 East-West Highway, Room
6111, Silver Spring, MD 20910, or via
email to gcos.comments@noaa.gov.
Comments or requests for a public
hearing must be sent in writing
postmarked or emailed no later than
March 4, 2014.

SUPPLEMENTARY INFORMATION:

I. Notice of Appeal

In December 2013, the Secretary of
Commerce (Secretary) received a
“Notice of Appeal” filed by CBS
Outdoor, Inc., pursuant to the Goastal
Zone Management Act of 1972 (CZMA),
16 U.S.C. 1451 et seq., and
implementing regulations found at 15
CFR part 930, Subpart H. The appeal is
taken from an objection by the

California Coastal Commission to a
consistency certification for a highway
improvement project partially funded
by the Federal Highway Administration.
Under the CZMA, the Secretary may
override the California Coastal
Commission’s objection on grounds that
the project is consistent with the
objectives or purposes of the CZMA or
otherwise necessary in the interest of
national security. To make the
determination that the proposed activity
is “consistent with the objectives or
purposes of the CZMA,” the Department
must find that: (1) the proposed activity
furthers the national interest as
articulated in sections 302 or 303 of the
CZMA, in a significant or substantial
manner; (2) the adverse effects of the
proposed activity do not outweigh its
contribution to the national interest,
when those effects are considered
separately or cumulatively; and (3) no
reasonable alternative is available that
would permit the activity to be
conducted in a manner consistent with
enforceable policies of the applicable
coastal management program. 15 CFR
930.121. To make the determination that
the proposed activity is ‘“necessary in
the interest of national security,” the
Secretary must find that a national
defense or other national security
interest would be significantly impaired
if the activity is not permitted to go
forward as proposed. 15 CFR 930.122.

II. Request for Public and Federal
Agency Comments

We encourage the public and
interested federal agencies to participate
in this appeal by submitting written
comments and any relevant materials
supporting those comments. All
comments received are a part of the
public record. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible.

III. Public Hearing Request

You may submit a request for a public
hearing using one of the methods
specified in the ADDRESSES section of
this notice. In your request, explain why
you believe a public hearing would be
beneficial. If we determine that a public
hearing would aid the decisionmaker, a
notice announcing the date, time, and
location of the public hearing will be
published in the Federal Register. The
public and federal agency comment
period will also be reopened for a ten-
day period following the conclusion of
the public hearing to allow for
additional input.

IV. Public Availability of Appeal
Documents

NOAA intends to provide access to
publicly available materials and related
documents comprising the appeal
record on the following Web site: http://
coastalmanagement.noaa.gov/
consistency/fcappealdecisions.html;
and during business hours, at the
NOAA, Office of General Counsel in the
location specified in the ADDRESSES AND
DATES section of this notice.

[Federal Domestic Assistance Catalog No.
11.419 Coastal Zone Management Program
Assistance.]

Dated: January 28, 2014.

Jeffrey S. Dillen,

Acting Chief, Oceans & Coasts Section NOAA
Office of General Counsel.

[FR Doc. 2014-02302 Filed 2—3-14; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE
Notice of Appeal

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce.

ACTION: Notice of Appeal.

SUMMARY: This announcement provides
notice that the Department of Commerce
(Department) has received a “Notice of
Appeal” filed by CBS Outdoor, Inc.
(Appellant) requesting that the Secretary
override an objection by the California
Coastal Commission to a consistency
certification for a proposed project in
Humboldt County, California.

ADDRESSES AND DATES: You may submit
written comments concerning this
appeal or requests for a public hearing
to NOAA, Office of General Counsel,
Oceans and Coasts Section, Attn. Molly
Holt, 1305 East-West Highway, Room
6111, Silver Spring, MD 20910, or via
email to gcos.comments@noaa.gov.
Comments or requests for a public
hearing must be sent in writing
postmarked or emailed no later than
March 4, 2014.

SUPPLEMENTARY INFORMATION:
I. Notice of Appeal

In December 2013, the Secretary of
Commerce (Secretary) received a
“Notice of Appeal” filed by CBS
Outdoor, Inc., pursuant to the Coastal
Zone Management Act of 1972 (CZMA),
16 U.S.C. 1451 et seq., and
implementing regulations found at 15
CFR part 930, Subpart H. The appeal is
taken from an objection by the
California Coastal Commission to a
consistency certification for a highway


http://coastalmanagement.noaa.gov/consistency/fcappealdecisions.html
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improvement project partially funded
by the Federal Highway Administration.

Under the CZMA, the Secretary may
override the California Coastal
Commission’s objection on grounds that
the project is consistent with the
objectives or purposes of the CZMA or
otherwise necessary in the interest of
national security. To make the
determination that the proposed activity
is “consistent with the objectives or
purposes of the CZMA,” the Department
must find that: (1) The proposed activity
furthers the national interest as
articulated in sections 302 or 303 of the
CZMA, in a significant or substantial
manner; (2) the adverse effects of the
proposed activity do not outweigh its
contribution to the national interest,
when those effects are considered
separately or cumulatively; and (3) no
reasonable alternative is available that
would permit the activity to be
conducted in a manner consistent with
enforceable policies of the applicable
coastal management program. 15 CFR
930.121. To make the determination that
the proposed activity is “necessary in
the interest of national security,” the
Secretary must find that a national
defense or other national security
interest would be significantly impaired
if the activity is not permitted to go
forward as proposed. 15 CFR 930.122.

II. Request for Public and Federal
Agency Comments

We encourage the public and
interested federal agencies to participate
in this appeal by submitting written
comments and any relevant materials
supporting those comments. All
comments received are a part of the
public record. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible.

III. Public Hearing Request

You may submit a request for a public
hearing using one of the methods
specified in the ADDRESSES section of
this notice. In your request, explain why
you believe a public hearing would be
beneficial. If we determine that a public
hearing would aid the decisionmaker, a
notice announcing the date, time, and
location of the public hearing will be
published in the Federal Register. The
public and federal agency comment
period will also be reopened for a ten-
day period following the conclusion of
the public hearing to allow for
additional input.

IV. Public Availability of Appeal
Documents

NOAA intends to provide access to
publicly available materials and related
documents comprising the appeal
record on the following Web site: http://
coastalmanagement.noaa.gov/
consistency/fcappealdecisions.html;
and during business hours, at the
NOAA, Office of General Counsel in the
location specified in the ADDRESSES AND
DATES section of this notice.

[Federal Domestic Assistance Catalog No.
11.419 Coastal Zone Management Program
Assistance.]

Dated: January 30, 2014.

Jeffrey S. Dillen,
Acting Chief, Oceans & Coasts Section,

NOAA Office of General Counsel.
[FR Doc. 2014-02306 Filed 2—3—14; 8:45 am]

BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Hydrographic Services Review Panel
Meeting

AGENCY: National Ocean Service,
National Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce.

ACTION: Notice of open meeting.

SUMMARY: The Hydrographic Services
Review Panel (HSRP) is a Federal
Advisory Committee established to
advise the Under Secretary of
Commerce for Oceans and Atmosphere
on matters related to the responsibilities
and authorities set forth in section 303
of the Hydrographic Services
Improvement Act of 1998, as amended,
and such other appropriate matters that
the Under Secretary refers to the Panel
for review and advice.

Date and Time: The public meeting
will be held on February 25-26, 2014.
February 25th from 8:30 a.m. to 6:00
p-m. EST; February 26th from 8:30 a.m.
to 5:30 p.m. EST.

Location: Grand Hyatt New York, 109
East 42nd Street, Park Avenue at Grand
Central Station, New York, New York,
10017, tel: (212) 883—1234. Refer to the
HSRP Web site listed below for the most
current meeting agenda. Times and
agenda topics are subject to change. For
interested members of the public who
cannot attend in person, the HSRP
meeting will provide webinar (WebEX)
and teleconference capability for public
access to listen and observe the meeting
presentations. Members of the public
who wish to participate virtually must
register in advance by February 19,

2014. WebEX is available for Tuesday,
February 25th from 8:30 a.m. to 6:00
p.m., and on Wednesday, February 26th
from 8:30 a.m. to 11:15 a.m. and from
2:15 p.m. to 5:30 p.m. To register for
virtual access via WebEX/teleconference
and/or to submit public comments,
please contact Ashley Chappell at email:
Ashley.Chappell@noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Kathy Watson, HSRP Program
Coordinator, National Ocean Service
(NOS), Office of Coast Survey, NOAA
(N/CS), 1315 East West Highway, Silver
Spring, Maryland 20910; Telephone:
301-713-2770 ext. 158; Fax: 301-713—
4019; Email: Kathy.Watson@noaa.gov or
visit the NOAA HSRP Web site at
http://nauticalcharts.noaa.gov/ocs/
hsrp/hsrp.htm.

SUPPLEMENTARY INFORMATION: The
meeting will be open to the public and
public comment periods (on-site and via
teleconference line) will be scheduled at
various times throughout the meeting.
These comment periods will be
included in the final agenda published
before February 21, 2014, on the HSRP
Web site listed above. Each individual
or group making verbal comments will
be limited to a total time of five (5)
minutes. Comments will be recorded.
Written comments should be submitted
to Kathy.Watson@noaa.gov by February
19, 2014. Written comments received
after February 19, 2014, will be
distributed to the HSRP, but may not be
reviewed until the meeting. Public
seating will be available on a first-come,
first-served basis.

Special Accommodations: HSRP
public meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Kathy Watson,
HSRP Program Coordinator, National
Ocean Service (NOS), Office of Coast
Survey, NOAA (N/CS), 1315 East West
Highway, Silver Spring, Maryland
20910; Telephone: 301-713-2770 ext.
158, or Email: Kathy.Watson@noaa.gov
by February 14, 2014.

Matters To Be Considered: Regional
and local stakeholders will present to
the HSRP on issues relevant to NOAA’s
navigation services mission. Broad topic
areas to be discussed include: (1)
NOAA'’s navigation services mission to
support the U.S. marine transportation
system and economy; (2) the use of
NOAA'’s navigation data, products, and
services for national and regional
preparedness, response, recovery, and
resiliency efforts, specifically in relation
to Post Tropical Cyclone Sandy and the
Disaster Relief Appropriations Act of
2013; and (3) the use and need for
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improvements to NOAA’s data,
products, and services for navigation
safety, improved Federal emergency
response, informed local and regional
coastal planning, risk reduction
strategies for resilient coastal
communities; and (4) the use and
application of NOAA'’s charting,
geodetic and tide, current and water
level information to support pre-storm
preparation and post-storm response
and recovery.

The HSRP will also hold focused
breakout sessions with regional and
local stakeholders to further discuss
challenges and issues presented during
the stakeholder panel presentations, and
other issues not previously presented.
The breakout sessions will be held on
Wednesday, February 26, 2014, with
three general themes: (1) Updated
nautical charting and consistency in
standards; (2) Integrated Ocean and
Coastal Mapping, modeling and
resiliency; and (3) integrating Federal
emergency response efforts for coastal
resiliency.

Members of the public (attending in
person) are welcome to participate and
register for these sessions by contacting
NOAA’s Northeast Navigation Manager,
LCDR Brent Pounds at email:
Brent.Pounds@noaa.gov; or the HSRP
Program Coordinator, Kathy Watson at
email: Kathy.Watson@noaa.gov by
February 19, 2014. Members of the
public, who wish to participate in the
breakout session virtually (via
teleconference capability), should
contact Ashley Chappell at email:
Ashley.Chappell@noaa.gov by February
19, 2014.

The breakout sessions provide the
public with the opportunity to interact
with HSRP members on concerns or
issues with NOAA’s navigation data,
products, and services, and to present
options or recommendations for
improvement. The HSRP will consider
input from these breakout sessions, and
from the meeting presentations, to
develop its recommendations for
submission to the NOAA Acting
Administrator for improving NOAA’s
navigation data, products, and services.

Dated: January 28, 2014.
Christopher C. Cartwright,

Associate Assistant Administrator for
Management and CFO/CAO, National Ocean
Service, National Oceanic and Atmospheric
Administration.

[FR Doc. 2014—-02258 Filed 2—3—14; 8:45 am]

BILLING CODE 3510-JE-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA425

Endangered Species; File No. 15661

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of permit
modification.

SUMMARY: Notice is hereby given that
the Commonwealth of the Northern
Mariana Islands (CNMI) Division of Fish
and Wildlife, (Arnold Palacios,
Responsible Party) has been issued a
modification to scientific research
Permit No. 15661.

ADDRESSES: The modification and
related documents are available for
review upon written request or by
appointment in the following offices:

Permits and Conservation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
Silver Spring, MD 20910; phone (301)
427-8401; fax (301) 713-0376; and
Pacific Islands Region, NMFS, 1601
Kapiolani Blvd., Rm 1110, Honolulu, HI
96814—4700; phone (808) 944—2200; fax
(808) 973-2941.

FOR FURTHER INFORMATION CONTACT:
Amy Hapeman or Kristy Beard,
(301)427-8401.

SUPPLEMENTARY INFORMATION: On June
25, 2013, notice was published in the
Federal Register (78 FR 38013) that a
modification of Permit No. 15661,
issued January 24, 2012 (77 FR13097),
had been requested by the above-named
organization. The requested
modification has been granted under the
authority of the Endangered Species Act
of 1973, as amended (ESA; 16 U.S.C.
1531 et seq.) and the regulations
governing the taking, importing, and
exporting of endangered and threatened
species (50 CFR 222-226).

Permit No. 15661 authorizes the
CNMI to characterize population
structure, size class composition,
foraging ecology, and migration patterns
for green (Chelonia mydas) and
hawksbill (Eretmochelys imbricata) sea
turtles in the Northern Mariana Islands.
Researchers may count and hand
capture sea turtles during vessel
surveys. Captured sea turtles may be:
Measured, weighed, flipper and passive
integrated transponder tagged,
temporarily marked, tissue sampled,
photographed, and/or satellite tagged
and tracked before release. Sea turtle
carcasses and parts may be

opportunistically salvaged. The
modification (—01) authorizes blood and
scute sampling of a subset of captured
sea turtles for analysis of environmental
pollutants. The permit expires January
31, 2017.

Issuance of this modification, as
required by the ESA was based on a
finding that such permit (1) was applied
for in good faith, (2) will not operate to
the disadvantage of such endangered or
threatened species, and (3) is consistent
with the purposes and policies set forth
in section 2 of the ESA.

Dated: January 30, 2014.
P. Michael Payne,

Chief, Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 2014-02282 Filed 2—3-14; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XD001

Takes of Marine Mammals During
Specified Activities; Confined Blasting
Operations by the U.S. Army Corps of
Engineers During the Port of Miami
Construction Project in Miami, Florida

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; proposed Incidental
Harassment Authorization; request for
comments.

SUMMARY: NMFS has received an
application from the U.S. Army Corps of
Engineers (ACOE) for an Incidental
Harassment Authorization (IHA) to take
small numbers of marine mammals, by
Level B harassment, incidental to
confined blasting operations in the Port
of Miami in Miami, Florida. NMFS has
reviewed the application, including all
supporting documents, and determined
that it is adequate and complete.
Pursuant to the Marine Mammal
Protection Act (MMPA), NMFS is
requesting comments on the its proposal
to issue an IHA to ACOE to incidentally
harass, by Level B harassment only,
marine mammals during the specified
activity.

DATES: Comments and information must
be received no later than March 6, 2014.
ADDRESSES: Comments on the
application should be addressed to P.
Michael Payne, Chief, Permits and
Conservation Division, Office of
Protected Resources, National Marine
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Fisheries Service, 1315 East-West
Highway, Silver Spring, MD 20910. The
mailbox address for providing email
comments is ITP.Goldstein@noaa.gov.
NMFS is not responsible for email
comments sent to addresses other than
the one provided here. Comments sent
via email, including all attachments,
must not exceed a 10-megabyte file size.

All comments received are a part of
the public record and will generally be
posted to http://www.nmfs.noaa.gov/pr/
permits/incidental. htm#applications
without change. All Personal Identifying
Information (for example, name,
address, etc.) voluntarily submitted by
the commenter may be publicly
accessible. Do not submit confidential
business information or otherwise
sensitive or protected information.

A copy of the application containing
a list of the references used in this
document may be obtained by writing to
the above address, telephoning the
contact listed here (see FOR FURTHER
INFORMATION CONTACT) or visiting the
internet at: http://www.nmfs.noaa.gov/
pr/permits/incidental. htm#applications.

This project was previously evaluated
by the ACOE under an Environmental
Impact Statement (EIS) and a Record of
Decision (ROD) for the project was
signed on May 22, 2006, which is also
available at the same internet address.
Documents cited in this notice may be
viewed, by appointment, during regular
business hours, at the aforementioned
address.

FOR FURTHER INFORMATION CONTACT:
Howard Goldstein or Jolie Harrison,
Office of Protected Resources, NMFS,
301-427-8401.

SUPPLEMENTARY INFORMATION:

Background

Section 101(a)(5)(D) of the MMPA
(16 U.S.C. 1361(a)(5)(D)) directs the
Secretary of Commerce (Secretary) to
allow, upon request, the incidental, but
not intentional, taking of small numbers
of marine mammals of a species or
population stock, by United States
citizens who engage in a specified
activity (other than commercial fishing)
within a specified geographical region if
certain findings are made and, if the
taking is limited to harassment, a notice
of a proposed authorization is provided
to the public for review.

Authorization for the incidental
taking of small numbers of marine
mammals shall be granted if NMFS
finds that the taking will have a
negligible impact on the species or
stock(s), and will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses (where relevant). The

authorization must set forth the
permissible methods of taking, other
means of effecting the least practicable
adverse impact on the species or stock
and its habitat, and requirements
pertaining to the mitigation, monitoring
and reporting of such takings. NMFS
has defined ‘“negligible impact” in 50
CFR 216.103 as ‘. . . an impact
resulting from the specified activity that
cannot be reasonably expected to, and is
not reasonably likely to, adversely affect
the species or stock through effects on
annual rates of recruitment or survival.”

Section 101(a)(5)(D) of the MMPA
established an expedited process by
which citizens of the United States can
apply for an authorization to
incidentally take small numbers of
marine mammals by harassment.
Section 101(a)(5)(D) of the MMPA
establishes a 45-day time limit for
NMFS’ review of an application
followed by a 30-day public notice and
comment period on any proposed
authorizations for the incidental
harassment of small number of marine
mammals. Within 45 days of the close
of the public comment period, NMFS
must either issue or deny the
authorization.

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as:

any act of pursuit, torment, or annoyance
which (I) has the potential to injure a marine
mammal or marine mammal stock in the wild
[Level A harassment]; or (ii) has the potential
to disturb a marine mammal or marine
mammal stock in the wild by causing
disruption of behavioral patterns, including,
but not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
[Level B harassment].

16 U.S.C. 1362(18).
Summary of Request

On November 15, 2013, NMFS
received a letter from the ACOE,
requesting an IHA. The requested IHA
would authorize the take, by Level B
(behavioral) harassment, of small
numbers of Atlantic bottlenose dolphins
(Tursiops truncatus) incidental to
confined blasting operations in the
Miami Harbor, Port of Miami, in Miami-
Dade County, Florida. The IHA
application was considered adequate
and complete on November 26, 2013.
NMFS issued an THA to the ACOE on
July 31, 2012 (77 FR 49278, August 15,
2012) for the same activities from March
15, 2013 to March 14, 2014 and the
ACOE complied with the mitigation and
monitoring requirements in the THA.
The ACOE plans to conduct four
components as part of the project in
Miami Harbor (see Figure 1 of the

ACOE’s IHA application for a map and
more details). These components are:

(1) Widening of Cut 1 and deepening
of Cut 1 and Cut 2;

(2) Adding a turn widener and
deepening at the southern intersection
of Cut 3 within Fisherman’s Channel;

(3) Widening and deepening the
Fisher Island Turning Basin; and

(4) Expanding the Federal Channel
and Port of Miami berthing areas in
Fisherman’s Channel and the Lummus
Island Turning Basin.

The construction would likely be
completed using a combination of
mechanical dredge (i.e., a clamshell or
backhoe), cutterhead dredge, and rock
pre-treatment by confined blasting. The
dredging would remove approximately
5,000,000 cubic yards (3,822,774.3 cubic
meters [m3]) of material from the harbor.
Material removed from the dredging
would be placed in Miami Harbor
Ocean Dredged Material Disposal Site,
or used to construct seagrass and reef
mitigation projects.

The confined blasting is planned to
take place beginning during the spring
of 2014 (March 2014), and is expected
to take up to 24 months in Miami,
Florida. Additional information on the
construction project is contained in the
application, which is available upon
request (see ADDRESSES). Confined
blasting means that the shots would be
“confined” in the rock with stemming
that prevents the explosive energy from
going upward from the hole into the
water column, and forces it to go
laterally into the surrounding rock. In
confined blasting, each charge is placed
in a hole drilled in the rock
approximately 5 to 10 feet (ft) (1.5 to 3.1
meters [m]) deep; depending on how
much rock needs to be broken and the
intended project depth. The hole is then
capped with an inert material, such as
crushed rock. A charge is the total
weight of the explosives to be detonated
during a blast. This can also be broken
down into the weight of the individual
delays. This process is referred to as
“stemming the hole” (see Figure 6 and
7 of the ACOE’s application).

Description of the Proposed Specified
Activities

The ACOE proposes to deepen and
widen the Federal channels at Miami
Harbor, Port of Miami, in Miami-Dade
County, Florida. The recommended
plan (Alternative 2 of the Environmental
Impact Statement [EIS]) includes four
components:

(1) Widen the seaward portion of Cut
1 from 500 to 800 ft (152.4 to 243.8 m)
and deepen Cut 1 and Cut 2 from a
project depth of —44 to —52 ft (13.4 to
15.9 m);
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(2) Add a turn widener at the
southern intersection of Cut 3 within
Fisherman’s Channel and deepen to a
project depth of —50 ft (—15.2 m);

(3) Increase the Fisher Island Turning
Basin from 1,200 to 1,500 ft (365.8 to
457.2 m), truncate the northeast section
of the turning basin to minimize
seagrass impacts, and deepen from —42
ft (—12.8 m) to a project depth of —50
ft; and

(4) Expand the Federal Channel and
Port of Miami berthing areas in
Fisherman’s Channel and in the eastern
end of the Lummus Island Turning
Basin (LITB) by 60 ft (18.3 m) to the
south for a total of a 160 ft (48.8 m) wide
berthing area and would be deepened
from —42 ft to a project depth of —50
ft. The Federal Channel would be
widened 40 ft (12.2 m) to the south, for
a 100 ft (30.5 m) total width increase in
Fisherman’s Channel. This component
(referred to as Component 5 in the
ACOE’s IHA application) would deepen
Fisherman’s Channel and the LITB from
—42 ft to a project depth of —50 ft. See
Figure 1 of ACOE’s THA application for
a map of the proposed project’s
components.

Disposal of the estimated five million
cubic yards of dredged material would
occur at up to three disposal sites
(seagrass mitigation area, offshore
artificial reef mitigation areas, and the
Miami Offshore Dredged Material
Disposal Site). This project was
previously evaluated under an
Environmental Impact Statement (EILS)
titled “Miami Harbor Miami-Dade
County, Florida Navigation Study, Final
General Reevaluation Report and
Environmental Impact Statement,”
prepared under the National
Environmental Policy Act, and a Record
of Decision for the project was signed on
May 22, 2006. The original proposed
project included six components, two of
which (components four and six) have
been removed. The EIS provides a
detailed explanation of project location
as well as all aspects of project
implementation. It is also available
online for public review at: http://
www.saj.usace.army.mil/Divisions/
Planning/Branches/Environmental/
DOCS/OnLine/Dade/MiamiHarbor/
NAV_STUDY VOL-1_MIAML pdf.

To achieve the deepening o%) the
Miami Harbor from the existing depth of
—45 ft (—13.7 m) to project depth of
—52 ft, pretreatment of some of the rock
areas may be required using confined
underwater blasting, where standard
construction methods are unsuccessful
due to the hardness of the rock. The
ACOE has used two criteria to
determine which areas are most likely to
need confined blasting for the Miami

Harbor expansion: (1) areas documented
by core borings to contain hard and/or
massive rock; and (2) areas previously
blasted in the harbor during the 2005
confined blasting and dredging project.

The duration of the confined blasting
is dependent upon a number of factors
including hardness of rock, how close
the drill holes are placed, and the type
of dredging equipment that would be
used to remove the pretreated rock.
Without this information, an exact
estimate of how many confined “blast
days” would be required for the project
cannot be determined. The harbor
deepening project at Miami Harbor in
2005 to 2006 estimated between 200 to
250 days of confined blasting with one
shot per day (a blast day) to pre-treat the
rock associated with that project;
however, the contractor completed the
project in 38 days with 40 confined
blasts. A shot, or blast, is an explosion
made up of a group of blast holes set in
a pattern referred to as a blast array that
are detonated all at once or in a
staggered manner with delays between
them. A blast hole is the hole drilled
into the bottom substrate that would be
filled with explosives, capped with
stemming, and detonated.

The upcoming expansion at Miami
Harbor estimates a maximum of 600
blast days for the entire multi-year
project footprint. The ACOE estimates a
maximum number of 313 blast days for
the duration of this IHA (i.e., 365 days
in a year minus 52 Sundays [no
confined blasting is allowed on Sundays
due to local ordinances]). A blast day is
defined as one confined blast event/day.
A blast event is made up of all the
actions during a shot, this includes the
Notice of Project Team and Local
Authorities, which occurs two hours
before the blast is detonated, through
the end of the protected species watch,
which last 30 minutes after the blast
detonation. A typical blast timeline
consists of: Notice to Project Team and
Local Authorities (T minus 2 hours),
protected species watch begins (T minus
1 hour), Notice to Mariners (channel
closes, T minus 15 minutes), fish scare
(T minus 1 minute), blast detonation, all
clear signal (T plus 5 minutes),
protected species watch ends (T plus 30
minutes), and delay capsule—if an
animal is observed in either the danger
or safety zones, the blast is delayed to
monitor the animal until it leaves, on its
own volition, from both the danger and
safety zones (can occur between T
minus 1 hour and detonation). There
may be more than one confined blast
event in a calendar day. While confined
blasting events would occur only during
daylight hours, typically six days a
week. Other operations associated with

the action (i.e., dredging activities)
would take place 24 hours a day,
typically seven days a week. Confined
blasting activities normally would not
take place on Sundays due to local
ordinances. The contractor may drill the
blast array (i.e., to physically drill the
holes in the substrate to be removed in
the pattern designed by the blasting
engineer to remove the rock in the
manner he/she needs to achieve the
needed results) at night and then blast
after at least two hours after sunrise (1
hour, plus one hour of monitoring).
After detonation of the first explosive
array, a second array may be drilled and
detonated before the one-hour before
sunset prohibition is triggered. An
explosive array is the pattern of blast
holes drilled into the bottom substrate
that would be fractured by the blast
detonation.

In May 2013, the ACOE awarded the
contract to the Great Lakes Dock and
Dredge Company, the firm that
completed the previous blasting and
dredging at Miami Harbor in 2005 to
2006. The current contract was split into
three portions, a base bid, which
includes the Outer Entrance Channel
(Cuts 1 and 2 in Figure 1) as well as
construction of the artificial reefs and
seagrass mitigation areas; Option A
includes Fisherman’s Channel and the
Inner Entrance Channel inside the
jetties, as well as the Port of Miami’s
berthing areas and Option B includes
the Fisher Island Turning Basin (Cut 3).
Although a contractor has been selected,
per the contract specifications, the
contractor does not have to prepare the
contractor-developed confined blasting
plan no less than 30 days prior to
blasting activities begin. This plan
specifically identifies the number of
holes that would be drilled, the amount
of explosives that would be used for
each hole, the number of confined blasts
per day (usually no more than two per
a day) or the number of days the
construction is anticipated to take to
complete. Although the blasting plan
has not been provided to the ACOE, the
contractor has identified a more specific
timeframe for the blasting to occur.
Blasting in the base bid would be
conducted between March and June
2014. Because Options A and B have not
been exercised, the blasting in these
areas has not been scheduled. The
ACOE is required to have all
authorizations and permits completed
(including the possession of an IHA)
prior to the request for proposal and
advertising the contract, per the
Competition in Contracting Act, and the
Federal Acquisition Regulations. When
possible, the ACOE has made reasonable
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estimates of the bounds based on
previous similar projects that have been
conducted by the ACOE here and at
other locations. NMFS supports the
ACOE’s use of the worst-case scenarios
to estimate confined blasting activities
and associated potential impacts.

Drill holes are small in diameter
(typically 2 to 4 in [5.1 to 10.2 cm] in
diameter) and only 5 to 10 ft (1.5 to 3.1
m) deep, drilling activities take place for
a short time duration, with no more
than three holes being drilled at the
same time (based on the current drill-
rigs available in the industry that range
from one to three drills). During the
2005 confined blasting event, dolphins
were seen near the drill barge during
drilling events and the ACOE did not
observe avoidance behavior. No
measurements associated with noise
from drilling small blast holes have
been recorded. The ACOE does not
expect incidental harassment from
drilling operations and is not requesting
take associated with this activity. The
ACOE is collecting data regarding noise
from drilling activities associated with
confined blasting activities in an effort
to increase the available knowledge
concerning confined underwater
blasting and all its related component
elements.

Although the ACOE does not have a
specific contractor-provided confined
blasting plan, the ACOE developed
plans and specifications for the project
that direct the contractor to do certain
things in certain ways and are basing
these plans and specifications on the
previous deepening project in Miami
Harbor (construction was conducted in
2005 to 2006).

The previous ACOE project in Miami
Harbor required a maximum weight of
explosives used in each delay of 376
pounds (Ib) (170.6 kilograms [kg]) and
the contractors blasted once or twice
daily from June 25 to August 25, 2005,
for a total of 40 individual blasts in 38
days of confined blasting. The 2005
project, which utilized confined
blasting, was limited to Fisherman’s
Channel and the Dodge-Lummus Island
Turning Basin (see Figure 2 of ACOE’s
THA application, which shows the
confined blasting footprint for the 2005
project), whereas the project described
in the ACOE’s application includes
Fisherman’s Channel, Dodge-Lummus
Island Turning Basin, Fisher Island
Turning Basin, and Inner and Outer
Entrance Channel. This larger area
would result in more confined blasting
for this project than was completed in
2005, as it includes areas not previously
blasted in 2005.

A copy of the Federal Register notice
of issuance for the IHA from 2003 (68

FR 32016, May 29, 2003), the IHA
renewal from 2005 (70 FR 21174, April
25, 2005), and the final biological
monitoring report from the ACOE’s
Miami Harbor Phase II project
(completed in 2006) was provided as
part of the ACOE’s 2012 application
(and attached to the current application)
and available on NMFS’s Web site at:
http://www.nmfs.noaa.gov/pr/permits/
incidental . htm#iha. For the new
construction at Miami Harbor, the
ACOE expects the project may take up
to two calendar years (March 2014
through June 2015), and the ACOE
would seek subsequent renewals of this
IHA after issuance, with sufficient time
to prevent any delay to the project.

For the proposed deepening at Miami
Harbor, the ACOE has consulted with
blasting industry experts and believes,
based on the rock hardness and
composition at Miami Harbor, a
maximum charge weight per delay of
450 lbs (204.1 kg) should be expected.
The minimum charge weight would be
10 lbs (4.5 kg). A delay is a period of
time (in milliseconds) between small
detonations that are part of the total
charge weight of the entire detonation.

The focus of the confined blasting
work at the Miami Harbor is to pre-treat
the massive limestone formation that
makes up the base of Miami Harbor
prior to removal by a dredge utilizing
confined blasting, meaning the
explosive shots would be “confined” in
the rock. Typically, each blast array is
set up in a square or rectangle area
divided into rows and columns (see
Figures 3, 4, and 5 in the ACOE’s [HA
application). A typical blast array is 10
holes long by 4 holes wide with holes
being spaced 40 ft (12.2 m) apart
covering an area of 4,000 ft2 (371.6 m?2).
Blast arrays near bulkheads can be long-
linear feature of one-hole wide by 8 or
10 holes long (see Figure 4 of the IHA
application).

In confined blasting, each charge is
placed in a hole drilled in the rock
approximately 5 to 10 ft (1.5 to 3.0 m)
deep; depending on how much rock
needs to be broken and the intended
project depth. The hole is then capped
with an inert material, such as crushed
rock. This process is referred to as
“stemming the hole” (see Figure 6 and
7 of ACOE’s THA application; each bag
as shown contains approximate volume
of material used per discharge). The
ACOE used this technique previously at
the Miami Harbor Phase II project in
2005. NMFS issued an IHA for that
operation on May 22, 2003 (68 FR
32016, May 29, 2003) and renewed the
IHA on April 19, 2005 (70 FR 21174,
April 25, 2005).

For the Port of Miami expansion
project (Miami Harbor Phase II) that
used confined blasting as a pre-
treatment technique, the stemming
material was angular crushed rock.
(Stemming is the process of filling each
borehole with crushed rock after the
explosive charge has been placed. After
the blasting charge has been set, then
the chain of explosives within the rock
is detonated. A chain of explosives
refers to all of the detonations within
the blast array, without regard to how
many holes are in the array. They would
detonate within milliseconds of each
other. Stemming reduces the strength of
the outward pressure wave produced by
blasts.) The optimum size of stemming
material is material that has an average
diameter of approximately 0.05 times
the diameter of the blast-hole. The
selected material must be angular to
perform properly (Konya, 2003). For the
ACOE’s project, specifications have
been prepared by the geotechnical
branch of the Jacksonville District and
are the same as those completed during
the Miami Harbor Phase II project.

The specifications for any
construction utilizing the confined
blasting for the deepening of Miami
Harbor would have similar stemming
requirements as those that were used for
the Miami Harbor Phase II project in
2005 to 2006. The length of stemming
material would vary based on the length
of the hole drilled, however a minimum
of two 2-ft (0.6 m) walls would be
included in the project specific
specifications. Studies have shown that
stemmed blasts have up to a 60 to 90
percent decrease in the strength of the
pressure wave released, compared to
open water blasts of the same charge
weight (Nedwell and Thandavamoorthy,
1992; Hempen et al., 2005; Hempen et
al., 2007). However, unlike open water
(unconfined) blasts (see Figure 8 of
ACOE’s IHA application), very little
peer-reviewed research exists on the
effects that confined blasting can have
on marine animals near the blast
(Keevin et al., 1999). The visual
evidence from a typical confined blast is
shown in Figure 9 of ACOE’s IHA
application.

In confined blasting, the detonation is
conveyed from the drill barge to the
primer and the charge itself by
Primacord and Detaline. These are used
to safely fire the blast from a distance to
ensure human safety from the blast. The
Primacord and Detaline used on this
project have a specific grain weight, and
they burn like a fuse. They are not
electronic. The time delay from
activation to detonation of the charge is
less than one second.
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To estimate the maximum poundage
of explosives that may be utilized for
this project, the ACOE has reviewed
previous confined blasting projects,
including San Juan Harbor, Puerto Rico
in 2000, and Miami Harbor, Florida in
2005. Additional data was also reviewed
from the New York Harbor deepening
project (ACOE, 2004 and Keevin et al.,
2005) and the Wilmington Harbor
project (Settle et al., 2002). The San Juan
Harbor and 2005 Miami Harbor projects
are most similar to the existing project
in general environment, hardness/
massiveness of rock, and species
composition. The San Juan Harbor
project’s heaviest confined blast event
using explosives was 375 lbs (170.1 kg)
per delay and in Miami it was 376 lbs
(170.6 kg) per delay. Based on
discussion with the ACOE’s
geotechnical engineers, it is expected
that the maximum weight of delays for
Miami Harbor would be larger since the
rock is deeper, and expected to be
harder and massive, in comparison to
the previous two blasting projects.

Based upon industry standards and
ACOE Safety & Health Regulations, the
confined blasting program would follow
these operating guidelines:

e The weight of explosives to be used
in each confined blast would be limited
to the lowest poundage of explosives
that can adequately break the rock.

e Drill patterns (i.e., holes in the
array) are restricted to a minimum of 8
ft (2.4 m) separation from a loaded hole.

¢ Hours of confined blasting are
restricted from two hours after sunrise
to one hour before sunset to allow for
adequate observation of the project area
for marine mammals.

¢ Selection of explosive products and
their practical application method must
address vibration and air blast
(overpressure) control for protection of
existing structures and marine wildlife.

¢ Loaded blast holes would be
individually delayed to reduce the
maximum lbs per delay at point
detonation, which in turn would reduce
the mortality radius.

e The blast design would consider
matching the energy in the “work
effort” of the borehole to the rock mass
or target for minimizing excess energy
vented into the water column or
hydraulic shock.

¢ Delay timing adjustments with a
minimum of 8 milliseconds (ms)
between delay detonations to stagger the
blast pressures and prevent cumulative
addition of pressures in the water.

Test Blast Program

Prior to implementing a construction
blasting program, a test blast program
would be completed. The test blast

program would have all the same
protective monitoring and mitigation
measures in place for protected species
as blasting operations for construction
purposes. The purpose of the test blast
program is to demonstrate and/or
confirm the following:

e Drill boat capabilities and
production rates;

o Ideal drill pattern for typical
boreholes;

o Acceptable rock breakage for
excavation,;

e Tolerable vibration level emitted;

e Directional vibration; and

e Calibration of the environment.

The test blast program begins with a
single range of individually delayed
holes and progresses up to the
maximum production blast intended for
use. The test blast program would take
place in the project area and would
count toward the pre-treatment of
material, since the blasts of the test blast
program would be cracking rock. Each
test blast is designed to establish limits
of vibration and air blast overpressure,
with acceptable rock breakage for
excavation. The final test event
simulates the maximum explosive
detonation as to size, overlying water
depth, charge configuration, charge
separation, initiation methods, and
loading conditions anticipated for the
typical production blast.

The results of the test blast program
would be formatted in a regression
analysis with other pertinent
information and conclusions reached.
This would be the basis for developing
a completely engineered procedure for
the construction blasting plan.

During the test blast program, the
following data would be used to
develop a regression analysis:

e Distance;

e Pounds per delay;

e Peak particles velocities (Threshold
Limit Value [TVL]);

e Frequencies (TVL);

e Peak vector sum; and

e Air blast, overpressure.

As part of the development of the
protected species monitoring and
mitigation protocols, which would be
incorporated into the plans and
specification for the project, ACOE
would continue to coordinate with the
resource agencies and non-
governmental organizations (NGOs) to
address concerns and potential impacts
associated with the use of blasting as a
construction technique.

Additional details regarding the
proposed confined blasting and
dredging project can be found in the
ACOE’s IHA application and EIS. The
EIS can also be found online at:
http://www.nmfs.noaa.gov/pr/permits/
incidental.htm#applications.

Description of the Proposed Dates,
Duration, and Specified Geographic
Region

At this time the ACOE has not been
provided a blasting plan; however, the
contractor has identified a more specific
timeframe for the blasting to occur
within the Port of Miami. Because
Options A and B have not been
exercised, the blasting in these areas
have not been scheduled. As soon as the
options are exercised and confined
blasting scheduled, ACOE would notify
NMFS. The current IHA expires on
March 14, 2014. The ACOE’s contractor
would have begun confined blasting the
week prior to this expiration and to
ensure no loss of time or slip in the
schedule, the ACOE requests the new
THA be issued prior to the expiration of
the existing IHA. The ACOE requested
that the first IHA be issued by the end
of July 2012, with an effective date of
March 15, 2013, to allow for the
advertisement of the contract for
construction in 2012; award the contract
and provide the NTP to be selected in
2013 to the selected contractor, resulting
in construction work beginning in
March 2014. The proposed construction
activities are expected to last about to 24
months and at this time, it is possible
that confined blasting could take place
at any time during construction. The
ACOE also notes that multiple IHAs (up
to three, at least one additional IHA
after 2014 to 2015) would be needed
and requested for this project due to the
project duration.

The proposed confined blasting
activities would be limited to waters
shallower than 60 ft (18.3 m) and
located entirely on the continental shelf
and would not take place seaward of the
outer reef. The specified geographic area
of the construction would be within the
boundaries of the Port of Miami, in
Miami, Florida (see Figure 11 of the
ACOE’s IHA application). The Port of
Miami is an island facility consisting of
518 upland acres and is located in the
northern portion of Biscayne Bay in
South Florida. The City of Miami is
located on the west side of the Biscayne
Bay; the City of Miami Beach is located
on an island on the northeast side of
Biscayne Bay, opposite of Miami. Both
cities are located in Miami-Dade
County, Florida, and are connected by
several causeways crossing the bay. The
Port of Miami is the southernmost major
port on the Atlantic Coast. The Port of
Miami’s landside facilities are located
on Dodge-Lummus Island, which has a
GPS location 25°46°05” North 80°09'40”
West. See Figure 11 of the ACOE’s IHA
application for more information on the
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location of the project area in the Port Endangered Species Act (ESA), includes coast belong to three taxonomic groups:
of Miami. the humpback (Megaptera mysticetes (baleen whales), odontocetes
D ... . . novaeangliae), sei (Balaenoptera (toothed whales), and sirenians (the
escription of Marine Mammals in the b lis). fin (Bal : hysalus) tee). The West Indj tee i
Area of the Proposed Specified Activity orealis), fin (Balaenoptera physalus), manatee). The West Indian manatee in
blue (Balaenoptera musculus), North Florida and U.S. waters is managed
Several cetacean species and a single  Atlantic right (Eubalaena glacialis), and  under the jurisdiction of the USFWS
species of sirenian are known to or sperm (Physeter macrocephalus) whale, and therefore is not considered further
could occur in the Miami Harbor action and West Indian (Florida) manatee in this analysis.
area and off the Southeast Atlantic (Trichechus manatus latirostris). The Table 1 below outlines the marine
coastline (see Table 1 below). Species marine mammals that occur in the mammal species and their habitat in the
listed as endangered under the U.S. Atlantic Ocean off the U.S. southeast region of the proposed project area.

TABLE 1—THE HABITAT AND CONSERVATION STATUS OF MARINE MAMMALS INHABITING THE PROPOSED PROJECT AREA IN
THE ATLANTIC OCEAN OFF THE U.S. SOUTHEAST COAST

Species Habitat ESA1 MMPA 2
Mysticetes
North Atlantic right whale (Eubalaena glacialis) | Coastal and shelf ................... EN o D.
Humpback whale (Megaptera novaeangliae) ... | Pelagic, nearshore waters, EN oo D.
and banks.
Bryde’s whale (Balaenoptera brydei) ............... Pelagic and coastal ................ NL e NC.
Minke whale (Balaenoptera acutorostrata) ....... Shelf, coastal, and pelagic ..... NL e, NC.
Blue whale (Balaenoptera musculus) ............... Pelagic and coastal ................ D.
Sei whale (Balaenoptera borealis) Primarily offshore, pelagic ...... D.
Fin whale (Balaenoptera physalus) Slope, mostly pelagic ............. D.
Odontocetes

Sperm whale (Physeter macrocephalus) ......... Pelagic, deep seas ................. = N D.
Cuvier's beaked whale (Ziphius cavirostris) ..... Pelagic NC.
Gervais’ beaked whale (Mesoplodon | Pelagic NC.

europaeus).
True’s beaked whale (Mesoplodon mirus) ....... Pelagic .... NC.
Blainville’s beaked whale (Mesoplodon | Pelagic .........cccccoeviiniiiiinenen. NC.

densirostris).
Dwarf sperm whale (Kogia sima) ..................... Offshore, pelagic ........c.ccco.... NL NC.
Pygmy sperm whale (Kogia breviceps) ............ Offshore, pelagic .........ccccceene NL e NC.
Killer whale (Orcinus orca) .........ccccccvevoeeceenuene Widely distributed ................... NL NL EN (Southern Resi- NC NC D (Southern Resident,

dent). AT1 Transient).

Short-finned  pilot  whale  (Globicephala | Inshore and offshore .............. NL e NC.

macrorhynchus).
False killer whale (Pseudorca crassidens) ....... Pelagic .......ccoeviiiiiiniiin, NC.
Mellon-headed whale (Peponocephala electra) | Pelagic .........ccccceveeeniineeennen. NC.
Pygmy killer whale (Feresa attenuata) ............. Pelagic .............. NC.
Risso’s dolphin (Grampus griseus) Pelagic, shelf NC.
Bottlenose dolphin (Tursiops truncatus) ........... Offshore, Inshore, coastal, NL e, NC S (Biscayne Bay and

and estuaries. Central Florida Coastal
stocks) D (Western North
Atlantic Coastal).

Rough-toothed dolphins (Steno bredanensis) .. | Pelagic ........cccceoeienienereennene NC.
Fraser’s dolphin (Lagenodelphis hosei) ........... Pelagic .... NC.
Striped dolphin (Stenella coeruleoalba) ........... Pelagic .... NC.
Pantropical spotted dolphin (Stenella | Pelagic .........cccocveeveeeneerieeenene. NC D (Northeastern Off-

attenuata). shore).
Atlantic spotted dolphin (Stenella frontalis) ...... Coastal to pelagic ........ccceennee NL e NC.
Spinner dolphin (Stenella longirostris) .............. Mostly pelagic .........ccoceeeeeenen. NL e, NC D (Eastern).
Clymene dolphin (Stenella clymene) ................ Pelagic .......cccoeviiiiiiiieiee, NL e NC.

Sirenians

West Indian (Florida) manatee (Trichechus | Coastal, rivers, and estuaries | EN ... D.

manatus latirostris).

1U.S. Endangered Species Act: EN = Endangered, T = Threatened, NL = Not listed.

2U.S. Marine Mammal Protection Act: D = Depleted, S = Strategic, NC = Not classified.

The one species of marine mammal specifically the stocks living near the Atlantic Bottlenose Dolphin
under NMFS jurisdiction known to Port of Miami within Biscayne Bay (the . .

1 in ol . Bi B K tine th Atlantic bottlenose dolphins are
commonly occur in close prox1m1ty to iscayne Bay stock) or transiting the distributed worldwide in tropical and
the blasting area of the Port of Miami is  outer entrance channel (Western North temperate waters. and in U.S. waters
the Atlantic bottlenose dolphin, Atlantic Central Florida Coastal stock). P ’ o

occur in multiple complex stocks along
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the U.S. Atlantic coast. The coastal
morphotype of bottlenose dolphins is
continuously distributed along the
Atlantic coast south of Long Island, New
York, to the Florida peninsula,
including inshore waters of the bays,
sounds, and estuaries. Except for
animals residing within the Southern
North Carolina and Northern North
Carolina Estuarine Systems (e.g., Waring
et al., 2009), estuarine dolphins along
the U.S. east coast have not been
previously included in stock assessment
reports. Several lines of evidence
support a distinction between dolphins
inhabiting coastal waters near the shore
and those present in the inshore waters
of the bays, sounds, and estuaries.
Photo-ID and genetic studies support
the existence of resident estuarine
animals in several inshore areas of the
southeastern United States (Caldwell,
2001; Gubbins, 2002; Zolman, 2002;
Mazzoil et al., 2005; Litz, 2007), and
similar patterns have been observed in
bays and estuaries along the Gulf of
Mexico coast (Well et al., 1987; Balmer
et al., 2008). Recent genetic analyses
using both mitochondrial DNA and
nuclear microsatellite markers found
significant differentiation between
animals biopsied along the coast and
those biopsied within the estuarine
systems at the same latitude (NMFS,
unpublished data). Similar results have
been found off the west coast of Florida
(Sellas et al., 2005).

Biscayne Bay Stock

Biscayne Bay is a shallow estuarine
system located along the southeast coast
of Florida in Miami-Dade County. The
Bay is generally shallow (depths less
than 5 m [16.4 ft]) and includes a
diverse range of benthic communities
including seagrass beds, soft coral and
sponge communities, and mud flats.
The northern portion of Biscayne Bay is
surrounded by the cities of Miami and
Miami Beach and is therefore heavily
influenced by industrial and municipal
pollution sources. The water flow in
this portion of Biscayne Bay is very
restricted due to the construction of
dredged islands (Bialczak et al., 2001).
In contrast, the central and southern
portions of Biscayne Bay are less
influenced by development and are
better flushed. Water exchange with the
Atlantic Ocean occurs through a broad
area of grass flats and tidal channels
termed the Safety Valve. Biscayne Bay
extends south through Card Sound and
Barnes Sound, and connects through
smaller inlets to Florida Bay.

The Biscayne Bay stock of bottlenose
dolphins is bounded by Haulover Inlet
to the north and Card Sound Bridge to
the south. This range corresponds to the

extent of confirmed home ranges of
bottlenose dolphins observed residing
in Biscayne Bay by a long-term photo-
ID study conducted by the Southeast
Fisheries Science Center (Litz, 2007;
SEFSC unpublished data). It is likely
that the range of Biscayne Bay dolphins
extends past these boundaries; however,
there have been few surveys outside of
this range. These boundaries are subject
to change upon further study of dolphin
home ranges within the Biscayne Bay
estuarine system and comparison to an
extant photo-ID catalog from Florida
Bay to the south.

Dolphins residing within estuaries
north of this stock along the
southeastern coast of Florida are
currently not included in a stock
assessment report. There are insufficient
data to determine whether animals in
this region exhibit affiliation to the
Biscayne Bay stock, the estuarine stock
further to the north in the Indian River
Lagoon Estuarine System (IRLES), or are
simply transient animals associated
with coastal stocks. There is relatively
limited estuarine habitat along this
coastline; however, the Intracoastal
Waterway extends north along the coast
to the IRLES. It should be noted that
during 2003 to 2007, there were three
stranded bottlenose dolphins in this
region in enclosed waters. One of these
had signs of human interaction from a
boat strike and another was identified as
an offshore morphotype of bottlenose
dolphin.

Bottlenose dolphins have been
documented in Biscayne Bay since the
1950’s (Moore, 1953). Live capture
fisheries for bottlenose dolphins are
known to have occurred throughout the
southeastern U.S. and within Biscayne
Bay during the 1950’s and 1960’s;
however, it is unknown how many
individuals may have been removed
from the population during this period
(Odell, 1979; Wells and Scott, 1999).

The Biscayne Bay bottlenose dolphin
stock has been the subject of an ongoing
photo-ID study conducted by the NMFS
SEFSC since 1990. From 1990 to 1991,
preliminary information was collected
focusing on the central portion of
Biscayne Bay. The survey was re-
initiated in 1994, and it was expanded
to include the northern portion of
Biscayne Bay and south to the Card
Sound Bridge in 1995 (SEFSC
unpublished data; Litz, 2007). Through
2007, the photo-ID catalog included 229
unique individuals. Approximately 80%
of these individuals may be long-term
residents with m