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OFFICE OF GOVERNMENT ETHICS

5 CFR Part 2641
RIN 3209-AA14

Post-Employment Conflict of Interest
Regulations; Exempted Senior
Employee Positions

AGENCY: Office of Government Ethics
(OGE).

ACTION: Final rule; revocation of
exemptions.

SUMMARY: The Office of Government
Ethics is issuing this final rule to
provide notice of the revocation of
certain regulatory exemptions of senior
employee positions at the Securities and
Exchange Commission from certain
criminal post-employment restrictions.

DATES: This rule is effective without
further notice on April 2, 2014.

FOR FURTHER INFORMATION CONTACT:
Christopher J. Swartz, Assistant
Counsel, Ethics Law & Policy Branch,
Office of Government Ethics; telephone:
202-482-9300; TTY: 800—-877-8339;
FAX: 202-482-9237.

SUPPLEMENTARY INFORMATION:

I. Substantive Discussion: Background
and Revocation of Exemptions for
Certain Positions

18 U.S.C. 207(c) prohibits a former
“senior employee” for a period of one
year from knowingly making, with the
intent to influence, any communication
to or appearance before an employee of
the department or agency in which he
served in any capacity during the one-
year period prior to termination from
senior service, if that communication or
appearance is made on behalf of any
other person, except the United States.
For purposes of 18 U.S.C. 207(c), a
“senior employee” includes, inter alia,
any employee (other than an individual
covered by the “very senior employee”
one-year restriction in 18 U.S.C. 207(d))

who was employed in a position for
which the rate of pay is specified in or
fixed according to the Executive
Schedule, in a position for which the
rate of basic pay is equal to or greater
than 86.5 percent of the rate of basic pay
payable for level II of the Executive
Schedule, or in a position which is held
by an active duty commissioned officer
of the uniformed services who is serving
in a grade or rank for which the pay
grade is O-7 or above.

The representational bar of 18 U.S.C.
207(c) usually applies to all senior
positions. However, 18 U.S.C.
207(c)(2)(C) provides that the Director of
OGE may exempt any position or
category of positions from the one-year
prohibition under 18 U.S.C. 207(c) (and
consequently the prohibition of 18
U.S.C. 207(1)), if the Director
determines, after a review requested by
the department or agency concerned,
that the imposition of the restrictions
with respect to the particular position or
positions would create an undue
hardship on the department or agency
in obtaining qualified personnel to fill
such position or positions, and that
granting the waiver would not create the
potential for use of undue influence or
unfair advantage.

The Director of OGE regularly reviews
these position exemptions and, in
consultation with the department or
agency concerned, makes such
additions and deletions as are
necessary. As specified in 5 CFR
2641.301(j)(3)(ii), the Director must
respond to exemption and revocation
requests from agency ethics officials and
maintain a compilation of all exempted
positions or categories of positions.
Once an exemption has been granted,
the Designated Agency Ethics Official at
the relevant agency may, at any time,
request that the exemption be revoked.
See 5 CFR 2641.301(j)(3)(i). Under 5
CFR 2641.301(j)(4), the revocation of a
waiver becomes effective 90 days after
OGE has published notice of the
revocation in the Federal Register. If a
revocation is granted, all employees
occupying positions covered by the
exemption will become subject to the
prohibitions of 18 U.S.C. 207(c) and (f)
as of the effective date. However, any
“[ilndividual who formerly served in a
position for which a waiver of
restrictions was applicable will not
become subject to 18 U.S.C. 207(c) (or
section 207(f)) if the waiver is revoked

after [the employee’s] termination from
the position.” See 5 CFR 2641.301(j)(4)
(emphasis added).

In 1991, the Securities and Exchange
Commission (SEC) requested, and was
granted, exemptions for the positions of
Solicitor, Office of the General Counsel
and Chief Litigation Counsel, Division
of Enforcement. In 2003, the SEC
requested and was granted additional
exemptions for the position of Deputy
Chief Litigation Counsel, Division of
Enforcement, SK-17 Positions, SK-16
and lower-graded SK positions
supervised by employees in SK-17
positions, and SK-16 and lower-graded
SK positions not supervised by
employees in SK—17 positions. These
exemptions were predicated on
recruitment and retention
considerations resulting from the
implementation of a new pay system
that converted many GS—15 positions
into “senior employee” positions above
the statutory pay threshold.

Pursuant to the procedures prescribed
in 5 CFR 2641.301(j), in June 2013, the
SEC requested that the Director of OGE
revoke the exemptions for these
positions. In support of its request, the
SEC explained that the original bases for
these exemptions no longer existed. In
particular, the SEC indicated that it was
no longer experiencing undue hardship
in obtaining qualified personnel to fill
the covered positions. Furthermore, the
SEC indicated that discontinuing the
exemptions would create parity between
SEC employees occupying the covered
positions and employees in similar
positions at other financial regulatory
agencies who are currently subject to
the one year cooling-off prohibitions of
18 U.S.C. 207(c) and (f). For these
reasons, the SEC no longer believed
these exemptions to be necessary or
desirable. Therefore, pursuant to 5 CFR
2641.301(j), OGE granted SEC’s request,
and on October 3, 2013, published
notice in the Federal Register, at 78 FR
61153, revoking those exemptions and
amending the listing of exempted
positions maintained by OGE in
Appendix A to part 2641 of title 5.

Following publication, but prior to
the effective date, the SEC requested
that OGE withdraw and rescind its
publication of October 3, 2013, to allow
the SEC more time to effectively educate
affected employees before the
exemption revocation took effect. OGE
agreed, and on November 25, 2013, OGE
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withdrew and rescinded the notice of
revocation and final rule amending
Appendix A to part 2641 of title 5. See
78 FR 70191. In the withdrawal notice,
OGE indicated that it planned to
republish this notice and final rule in
January 2014.

Accordingly, OGE is now
republishing that notice and final rule.
OGE hereby gives notice that the above-
referenced post-employment
exemptions, granted on October 29,
1991; November 10, 2003; and
December 4, 2003, respectively, will
expire and are revoked effective on
April 2, 2014. As of the effective date,
a person occupying any one of these
positions will become subject to the
post-employment restrictions of 18
U.S.C. 207(c) and (f) if the rate of basic
pay for the position is equal to or greater
than 86.5 percent of the rate of basic pay
payable for level II of the Executive
Schedule.

As stated in 5 CFR 2641.301(j)(3)(ii),
the Director of OGE is required to
“maintain a listing of positions or
categories of positions in Appendix A to
[5 CFR part 2641] for which the 18
U.S.C. 207(c) restriction has been
waived.” As such, Appendix A of this
part is being amended to remove
references to those SEC positions that
are no longer exempt from the
restrictions of 18 U.S.C. 207(c) and (f).
These positions include: Solicitor,
Office of General Counsel; Chief
Litigation Counsel, Division of
Enforcement; Deputy Chief Litigation
Counsel, Division of Enforcement; SK—
17 Positions; SK—-16 and lower-graded
SK positions supervised by employees
in SK-17 positions; and SK-16 and
lower-graded SK positions not
supervised by employees in SK-17
positions.

II. Matters of Regulatory Procedure
Administrative Procedure Act

Pursuant to the Administrative
Procedure Act (APA), 5 U.S.C. 553(b),
OGE finds good cause to waive the
notice-and-comment requirements of
the APA, as the codification of OGE’s
revocation of exempted positions is
technical in nature, and it is important
and in the public interest that the
codification of OGE’s revocation of
exempted positions be published in the
Federal Register as promptly as
possible. For these reasons, OGE is
issuing this regulation as a final rule
effective 90 days after publication.

Regulatory Flexibility Act

As Director of the Office of
Government Ethics, I certify under the
Regulatory Flexibility Act (5 U.S.C.

chapter 6) that this final rule would not
have a significant economic impact on
a substantial number of small entities
because it primarily affects current and
former Federal executive branch
employees.

Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. chapter 35) does not apply
because this regulation does not contain
information collection requirements that
require approval of the Office of
Management and Budget.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
chapter 5, subchapter II), this final rule
would not significantly or uniquely
affect small governments and will not
result in increased expenditures by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more (as adjusted for
inflation) in any one year.

Executive Order 12866

In promulgating this final rule, the
Office of Government Ethics has
adhered to the regulatory philosophy
and the applicable principles of
regulation set forth in section 1 of
Executive Order 12866, Regulatory
Planning and Review. This rule has not
been reviewed by the Office of
Management and Budget under that
Executive order since it is not
“significant” under the order.

Executive Order 12988

As Director of the Office of
Government Ethics, I have reviewed this
final rule in light of section 3 of
Executive Order 12988, Civil Justice
Reform, and certify that it meets the
applicable standards provided therein.

List of Subjects in 5 CFR Part 2641

Conflict of interests, Government
employees.

Approved: December 18, 2013.
Walter M. Shaub, Jr.,
Director, Office of Government Ethics.

Accordingly, for the reasons set forth
in the preamble, the Office of
Government Ethics is amending part
2641 of subchapter B of chapter XVI of
title 5 of the Code of Federal
Regulations as follows:

PART 2641—POST-EMPLOYEMENT
CONFLICT OF INTEREST
RESTRICTIONS

m 1. The authority citation for part 2641
continues to read as follows:

Authority: 5 U.S.C. App. (Ethics in
Government Act of 1978); 18 U.S.C. 207; E.O.

12674, 54 FR 15159, 3 CFR, 1989 Comp., p.
215, as modified by E.O. 12731, 55 FR 42547,
3 CFR, 1990 Comp., p. 306.

Appendix A to Part 2641 [Amended]

m 2. Appendix A to part 2641 is
amended by removing the listing for the
Securities and Exchange Commission
(and all positions thereunder).

[FR Doc. 2013-30668 Filed 12-31-13; 8:45 am)]
BILLING CODE 6345-03-P

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. DHS-2013-0041]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security Transportation Security
Administration, DHS/TSA-021, TSA
Pre/™ Application Program System
of Records

AGENCY: Department of Homeland
Security.

ACTION: Final rule.

SUMMARY: The Department of Homeland
Security is issuing a final rule to amend
its regulations to exempt portions of a
newly established system of records
titled, “Department of Homeland
Security/Transportation Security
Administration—-021, TSA Pre/™
Application Program System of
Records,” from one or more provisions
of the Privacy Act because of criminal,
civil, and administrative enforcement
requirements.

DATES: Effective January 2, 2014.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact: Peter
Pietra, TSA Privacy Officer, TSA-036,
601 South 12th Street, Arlington, VA
20598-6036; or email at TSAprivacy@
dhs.gov. For privacy questions, please
contact: Karen L. Neuman, (202) 343—
1717, Chief Privacy Officer, Privacy
Office, Department of Homeland
Security, Washington, DG 20528.
SUPPLEMENTARY INFORMATION:

Background

The Department of Homeland
Security (DHS)/Transportation Security
Administration (TSA) published a
Notice of Proposed Rulemaking (NPRM)
in the Federal Register, 78 FR 55657
(Sept. 11, 2013), proposing to exempt
portions of the newly established “DHS/
TSA-021, TSA Pres/™ Application
Program System of Records” from one
or more provisions of the Privacy Act
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because of criminal, civil, and
administrative enforcement
requirements. The DHS/TSA-021 TSA
Pres/™ Application Program System of
Records Notice (SORN) was published
in the Federal Register, 78 FR 55274
(Sept. 10, 2013), and comments were
invited on both the NPRM and SORN.

Public Comments

DHS received 12 comments on the
NPRM and five comments on the SORN.

NPRM

Several comments exceeded the scope
of the exemption rulemaking and chose
instead to comment on TSA security
measures. DHS/TSA will not respond to
those comments.

DHS/TSA received a few comments
that objected to the proposal to claim
any exemptions from the Privacy Act for
the release of information collected
pursuant to the SORN. As stated in the
NPRM, no exemption will be asserted
regarding information in the system that
is submitted by a person if that person,
or his or her agent, seeks access to or
amendment of such information.
However, this system may contain
records or information created or
recompiled from information contained
in other systems of records that are
exempt from certain provisions of the
Privacy Act, such as law enforcement or
national security investigation or
encounter records, or terrorist screening
records. Disclosure of these records
from other systems, as noted in the
NPRM, could compromise investigatory
material compiled for law enforcement
or national security purposes. DHS will
examine each request on a case-by-case
basis and, after conferring with the
appropriate component or agency, may
waive applicable exemptions in
appropriate circumstances and when it
would not appear to interfere with or
adversely affect the investigatory
purposes of the systems from which the
information is recompiled or in which
it is contained.?

1The TSA Pre/™ Application Program performs
checks that are very similar to those performed for
populations such as TSA Transportation Worker
Identification Credential (TWIC) and Hazardous
Material Endorsement (HME) programs.
Accordingly, TSA proposed most of the same
Privacy Act exemptions for the TSA Prev/™
Application Program that are claimed for the
applicable System of Records Notice for the TWIC
and HME programs. The Privacy Act exemptions
claimed from the Transportation Security Threat
Assessment System of Records strike the right
balance of permitting TWIC and HME applicants to
correct errors or incomplete information in other
systems of records that may affect their ability to
receive one of these credentials, while also
protecting sensitive law enforcement or national
security information that may be included in other
systems of records.

DHS/TSA received one comment from
a private individual recommending that
foreign service employees and their
families be automatically included this
program. The comment misapprehends
the program for which the NPRM was
published. The NPRM was published in
association with the SORN for the TSA
Prev/™ Application program, which is
designed to allow individuals to apply
to be included in the program.
Separately, DHS/TSA continues to
evaluate populations that may otherwise
be eligible for TSA Pres/™ screening.

DHS/TSA received one comment from
a private individual concerned that
exemptions under the Privacy Act
would allow TSA to engage in
discriminatory conduct based on race
and appearance, and that an individual
whose application is denied would have
limited recourse because TSA would
not provide enough information. The
security threat assessment involves
recurrent checks against law
enforcement, immigration, and
intelligence databases. TSA does not
make decisions regarding eligibility for
the TSA Prev™ Application Program
based on race or appearance. Eligibility
for the TSA Prev/™ Application
Program is within the sole discretion of
TSA, which will notify individuals who
are denied eligibility in writing of the
reasons for the denial. If initially
deemed ineligible, applicants will have
an opportunity to correct cases of
misidentification or inaccurate criminal
or immigration records. Individuals
whom TSA determines are ineligible for
the TSA Prev/™ Application Program
will continue to be screened at airport
security checkpoints according to TSA
standard screening protocols.

DHS/TSA received one comment from
a public interest research center that
asserting Privacy Act exemptions
contravenes the intent of the Privacy
Act. DHS does not agree that asserting
exemptions provided within the Privacy
Act contravenes the Privacy Act. As
reflected in the OMB Privacy Act
Implementation Guidelines, “the
drafters of the Act recognized that
application of all the requirements of
the Act to certain categories of records
would have had undesirable and often
unacceptable effects upon agencies in
the conduct of necessary public
business.” 40 FR 28948, 28971 (July 9,
1975).

The same commenter recognized the
need to withhold information pursuant
to Privacy Act exemptions during the
period of the investigation, but also
stated that individuals should be able to
receive such information after an
investigation is completed or made
public, with appropriate redactions to

protect the identities of witnesses and
informants. This commenter stated that
such post-investigation disclosures
would provide individuals with the
ability to address potential inaccuracies
in these records, and noted that the TSA
Prev/™ Application Program will
provide applicants an opportunity to
correct inaccurate or incomplete
criminal records or immigration records.

As stated above, DHS will consider
requests on a case-by-case basis, and in
certain instances may waive applicable
exemptions and release material that
otherwise would be withheld. However,
certain information gathered in the
course of law enforcement or national
security investigations or encounters,
and created or recompiled from
information contained in other exempt
systems of records, will continue to be
exempted from disclosure. Some of
these records would reveal investigative
techniques, sensitive security
information, and classified information,
or permit the subjects of investigations
to interfere with related investigations.
Continuing to exempt these sensitive
records from disclosure is consistent
with the intent and spirit of the Privacy
Act. This information contained in a
document qualifying for exemption does
not lose its exempt status when
recompiled in another record if the
purposes underlying the exemption of
the original document pertain to the
recompilation as well.

While access under the Privacy Act
may be withheld under an appropriate
exemption, the DHS Traveler Redress
Inquiry Program (DHS TRIP) is a single
point of contact for individuals who
have inquiries or seek resolution
regarding difficulties they experienced
during their travel screening at
transportation hubs, and has been used
by individuals whose names are the
same or similar to those of individuals
on watch lists. See http://www.dhs.gov/
dhs-trip.

SORN

DHS/TSA received five comments on
the SORN. One commenter asked if TSA
Prev/™ Application Program applicants
would be advised as to the reasons for
a denial of that application. As
explained in the SORN and NPRM, TSA
will notify applicants who are denied
eligibility in writing of the reasons for
the denial. If initially deemed ineligible,
applicants will have an opportunity to
correct cases of misidentification or
inaccurate criminal or immigration
records.

Consistent with 28 CFR 50.12 in cases
involving criminal records, and before
making a final eligibility decision, TSA
will advise the applicant that the FBI


http://www.dhs.gov/dhs-trip
http://www.dhs.gov/dhs-trip

4 Federal Register/Vol. 79, No. 1/Thursday, January 2, 2014/Rules and Regulations

criminal record discloses information
that would disqualify him or her from
the TSA v™ Application Program.
Within 30 days after being advised that
the criminal record received from the
FBI discloses a disqualifying criminal
offense, the applicant must notify TSA
in writing of his or her intent to correct
any information he or she believes to be
inaccurate. The applicant must provide
a certified revised record, or the
appropriate court must forward a
certified true copy of the information,
prior to TSA approving eligibility of the
applicant for the TSA v™ Application
Program. With respect to immigration
records, within 30 days after being
advised that the immigration records
indicate that the applicant is ineligible
for the TSA Prev/™ Application
Program, the applicant must notify TSA
in writing of his or her intent to correct
any information believed to be
inaccurate. TSA will review any
information submitted and make a final
decision. If neither notification nor a
corrected record is received by TSA,
TSA may make a final determination to
deny eli(glibility.

One advocacy group stated that
records of travel itineraries should be
expunged because, as the commenter
claimed, they are records of how
individuals exercise their First
Amendment rights. The TSA Pre/™
Application Program neither requests
nor maintains applicant travel itinerary
records, so this comment is
inapplicable.

Contrary to some commenters’
assertion that the TSA Pres/™
Application Program infringes upon an
individual’s right to travel, this program
will provide an added convenience to
the majority of the traveling public.

A public interest research center
noted that according to the SORN,
Known Traveler Numbers (KTNs) will
be granted to individuals who pose a
“low” risk to transportation security,
while the Secure Flight regulation (see
49 CFR 1560.3) provides that when a
known traveler program is instituted,
individuals for whom the Federal
government has conducted a security
threat assessment and who do “not pose
a security threat” will be provided a
KTN. This commenter stated that DHS
thus used the SORN to amend the
Secure Flight regulation. DHS disagrees
that the use of these two phrases
constitutes a change in the Secure Flight
regulation for who may receive a KTN.
In response to comments on the Secure
Flight proposed rule, TSA stated that it
intended “to develop and implement
the Known Traveler Number as part of
the Secure Flight program. . . .” and
that a KTN will be assigned to

individuals “for whom the Federal
government has already conducted a
terrorist security threat assessment and
has determined does not pose a terrorist
security threat.” See 73 FR 64018, 64034
(Oct. 28, 2008).

TSA will compare TSA Pre/™
Application Program applicants to
terrorist watch lists to determine
whether the individuals pose a terrorist
threat, but its threat assessment also will
include law enforcement records checks
to determine whether applicants in
other ways pose a security threat.2
Applicants who are found to present a
low risk to security, i.e., they do not
pose either a terrorist security threat nor
a more general security threat, will be
provided a KTN.3

The use of the phrase “low risk” is
neither an expansion nor a contraction
of the population that was anticipated to
receive KTNs under the Secure Flight
rule; rather, as the TSA Prev/™ program
was developed, the use of the term “low
risk”” was employed to more accurately
describe who will receive a KTN. The
TSA Pres/™ Application Program is a
trusted traveler program, not a program
open to all except those who present a
terrorist threat. This standard also is
consistent with the statutory
authorization TSA received from the
Congress to “[e]stablish requirements to
implement trusted passenger programs
and use available technologies to
expedite security screening of
passengers who participate in such
programs, thereby allowing security
screening personnel to focus on those
passengers who should be subject to
more extensive screening.” See sec.
109(a)(3) of the Aviation and
Transportation Security Act (ATSA),
Public Law 107-71 (115 Stat. 597, 613,

2 As TSA developed its known traveler program
under the Secure Flight rule, it determined that it
would require a security threat assessment similar
to the threat assessment used for the TWIC and
HME programs. The threat assessments for the
TWIC and HME programs compare applicant names
to watch lists and to law enforcement records to
determine whether applicants pose a terrorist threat
or other security threat. As part of this assessment,
certain criminal convictions (e.g., espionage) are
determined to be permanent bars to receiving a
TWIC or HME, while other convictions (e.g.,
smuggling) require a period of time to have passed
post-conviction or post-imprisonment before the
applicant will be considered for the program. See
49 CFR 1572.103. The TWIC and HME programs
thus consider not only whether an applicant poses
a terrorist threat, but also whether the applicant
otherwise poses a security threat.

3In developing its known traveler program, TSA
relied on its expertise in aviation security to
determine that a ““threat” includes a declaration of
intent to cause harm, or something likely to cause
harm. Furthermore, TSA determined that a “risk”
only represents a chance of something going wrong
or a possibility of danger. Therefore, TSA deemed
that “low risk” individuals ““do not pose a security
threat” to aviation security.

Nov. 19, 2001, codified at 49 U.S.C. 114
note).

TSA promulgated the Secure Flight
rule under the Administrative
Procedure Act (APA), 5 U.S.C. 553, and
clearly indicated that TSA was still
developing its KTN program. The
method that TSA selected to determine
who receives KTNs under the TSA
Prev/™ Application Program does not
substantively affect the public to a
degree sufficient to implicate the policy
interests underlying notice-and-
comment rulemaking requirements. As
noted in the SORN, the TSA Pres/™
Application Program does not impose
any impediment on any individual
traveler that is different from that
experienced by the general traveling
public, and individuals who TSA
determines to be ineligible for the
program will continue to be screened at
airport security checkpoints according
to TSA standard screening protocols.
See 78 FR 55274, 55275. Specifically, a
traveler denied admission into a TSA
Pres/™ Jane because he or she does not
have a KTN will face no greater
screening impediment than anyone in
the standard screening lane. Thus,
notice-and-comment rulemaking is not
required because the Secure Flight
regulation notified the public that TSA
would retain the ability to determine
who might receive a KTN, and also
because no new substantive burden or
impediment for any traveler has been
created. As such, the use of the phrase
“low risk” does not constitute an
amendment to the Secure Flight
regulation.

The same commenter also suggested
that TSA should make public its
algorithms or thresholds for determining
which TSA Pre/™; Application
Program applicants are approved. If
TSA were to make its algorithms public,
it would be possible for individuals who
seek to disrupt civil aviation to
circumvent the algorithms. Such
disclosure would be contrary to TSA’s
mission and might endanger the flying
public.

Other commenters suggested that
applicant information should be
destroyed immediately after providing
eligible individuals a KTN. For those
individuals granted KTNs, TSA will
maintain the application data while the
KTN is valid and for one additional year
to ensure that the security mission of
the agency is properly protected.
Without the application data, TSA
would be unable to identify instances of
fraud, identity theft, evolving risks, and
other security issues. Moreover,
destruction of the underlying
application information will hinder
TSA'’s ability to assist KTN holders who
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have lost their numbers and could cause
them to have to reapply for the program.
TSA also will retain application data to
protect applicants’ right to correct
underlying information in the case of an
initial denial.

Two commenters questioned whether
applicant information should be shared
both within and outside DHS. TSA
follows standard information-sharing
principles among DHS components in
accordance with the Privacy Act. In
addition, TSA has narrowly tailored the
routine uses that it has proposed to
serve its mission and promote efficiency
within the Federal Government.

A public interest research center
objected to three of the routine uses
proposed for the system of records,
arguing that the routine uses would
result in blanket sharing with law
enforcement agencies, foreign entities,
and the public for other purposes. DHS
has considered the comment but
disagrees. The exercise of any routine
use is subject to the requirement that
sharing be compatible with the purposes
for which the information was collected.

Several commenters objected that the
TSA Pre/™ Application Program
violates the U.S. Constitution or
international treaty. DHS disagrees with
the commenters as to the
Constitutionality of the program, and
notes that the treaty cited by an
advocacy group expressly contradicts
the position taken by the commenter by
excluding requirements provided by law
or necessary for national security from
the treaty’s proscription.

After careful consideration of public
comments, the Department will
implement the rulemaking as proposed.

List of Subjects in 6 CFR Part 5

Freedom of information; Privacy.

For the reasons stated in the
preamble, DHS amends Chapter I of
Title 6, Code of Federal Regulations, as
follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for Part 5
continues to read as follows:
Authority: 6 U.S.C. 101 et seq.; Pub. L.
107-296, 116 Stat. 2135; 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.
Subpart B also issued under 5 U.S.C. 552a.

m 2. Add new paragraph 71 to Appendix
C to Part 5 to read as follows:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act
* * * * *

71. The Department of Homeland Security

(DHS)/Transportation Security
Administration (TSA)-021 TSA Pre/™

Application Program System of Records
consists of electronic and paper records and
will be used by DHS/TSA. The DHS/TSA-
021 Pre/™ Application Program System of
Records is a repository of information held
by DHS/TSA on individuals who voluntarily
provide personally identifiable information
(PII) to TSA in return for enrollment in a
program that will make them eligible for
expedited security screening at designated
airports. This System of Records contains PII
in biographic application data, biometric
information, pointer information to law
enforcement databases, payment tracking,
and U.S. application membership decisions
that support the TSA Pre/™ Application
Program membership decisions. The DHS/
TSA-021 TSA Pre/™ Application Program
System of Records contains information that
is collected by, on behalf of, in support of,
or in cooperation with DHS and its
components and may contain PII collected by
other federal, state, local, tribal, territorial, or
foreign government agencies. The Secretary
of Homeland Security, pursuant to 5 U.S.C.
552a(k)(1) and (k)(2), has exempted this
system from the following provisions of the
Privacy Act: 5 U.S.C. 552a(c)(3); (d); (e)(1);
(e)(4)(G), (H), and (I); and (f). Where a record
received from another system has been
exempted in that source system under 5
U.S.C. 552a(k)(1) and (k)(2), DHS will claim
the same exemptions for those records that
are claimed for the original primary systems
of records from which they originated and
claims any additional exemptions set forth
here. Exemptions from these particular
subsections are justified, on a case-by-case
basis to be determined at the time a request
is made, for the following reasons:

(a) From subsection (c)(3) (Accounting for
Disclosures) because release of the
accounting of disclosures could alert the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting also would permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS or another agency. Access to the
records could permit the individual who is
the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would
impose an unreasonable administrative
burden by requiring investigations to be
continually reinvestigated. In addition,

permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of federal law, the accuracy of
information obtained or introduced
occasionally may be unclear, or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsections (e)(4)(G), (H), and (I)
(Agency Requirements) and (f) (Agency
Rules), because portions of this system are
exempt from the individual access provisions
of subsection (d) for the reasons noted above,
and therefore DHS is not required to establish
requirements, rules, or procedures with
respect to such access. Providing notice to
individuals with respect to the existence of
records pertaining to them in the system of
records or otherwise setting up procedures
pursuant to which individuals may access
and view records pertaining to themselves in
the system would undermine investigative
efforts and reveal the identities of witnesses,
potential witnesses, and confidential
informants.

Dated: December 20, 2013.
Karen L. Neuman,
Chief Privacy Officer, Department of
Homeland Security.
[FR Doc. 2013-31183 Filed 12-31-13; 8:45 am]
BILLING CODE 9110-9M-P

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 271, 272, 274, 276, and 277
RIN 0584—-AD99
Automated Data Processing and

Information Retrieval System
Requirements: System Testing

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Final rule.

SUMMARY: The Food and Nutrition
Service (FNS) is adopting as a final rule,
without substantive changes, the
proposed rule that amends the
Supplemental Nutrition Assistance
Program (SNAP) regulations to
implement Section 4121 of the Food,
Conservation, and Energy Act of 2008
(the Farm Bill), which requires adequate
system testing before and after
implementation of a new State
automated data processing (ADP) and
information retrieval system, including
the evaluation of data from pilot
projects in limited areas for major
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systems changes, before the Secretary
approves the system to be implemented
more broadly. The rule also provides
that systems be operated in accordance
with an adequate plan for continuous
updating to reflect changed policy and
circumstances, and for testing the effects
of the system on access by eligible
households and on payment accuracy.
This final rule specifies the
requirements for submission of a test
plan, and changes the due date of an
Advance Planning Document Update
(APDU) from 90 days after to 60 days
prior to the expiration of the Federal
financial participation (FFP) approval,
and revises language regarding the
federal share of costs in consolidated
information technology (IT) operations
to specify that the threshold for service
agreements applies to federally aided
public assistance programs, rather than
to SNAP alone. In addition, this rule
amends SNAP regulations relating to the
establishment of an ADP and
information retrieval system and to
provide clarifications and updates,
which have occurred since this section
was last updated in 1996.

DATES: This rule is effective March 3,
2014.

FOR FURTHER INFORMATION CONTACT:
Questions regarding this rulemaking
should be addressed to Karen Painter-
Jaquess, Director, State Systems Office,
Food and Nutrition Service—USDA,
3101 Park Center Drive, Alexandria, VA
22302-1500; by telephone at (303) 844—
6533; or via the Internet at mailto:
karen.painter-jaquess@fns.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

On August 23, 2011, the Department
published a proposed rule (76 FR
52581), which requires adequate system
testing before and after implementation
of a new State ADP and information
retrieval system. The comment period
ended on October 24, 2011, and FNS
received 12 comments. Eight of those
were from State/local agencies, two
were from advocacy organizations, and
two were from associations. Two of the
commenters supported the rule changes
and raised no issues or concerns, and
the remaining commenters had the
following issues/concerns:

1. Comment: Six comments were
received that indicated concern that the
rule as proposed would impose
additional work for States, cause
potential project delays, and incur
additional costs that will be caused by
requirements for FNS’ prior approval of
the testing plan, the decision to move
from user acceptance testing (UAT) to

pilot, and the decision to move from
pilot to statewide implementation.

Response: Section 4121 of the Food,
Conservation, and Energy Act of 2008
reflects Congress’ concern that FNS use
the Federal approval process to more
deliberately review and monitor State
agencies’ plans for major system
implementation, and encourage all State
agencies to implement new systems
using sound testing practices. FNS
knows that many State agencies already
include testing and pilot projects as well
as some form of graduated roll out when
implementing major systems and that
system testing is part of the overall
project management and risk
management planning process. A
thorough testing plan, an evaluation of
the results of UAT before proceeding to
pilot, and a pilot evaluation prior to
wider implementation of the system are
components of a well-managed system
project. FNS does not see these
requirements as additional work for the
State agencies in projects where sound
management practices are in place. FNS
anticipates that there should be more
than adequate time after the initial
approval of a project for a State agency
to submit its testing plan well in
advance of the start of testing. The
testing plan itself does not require
approval. It must be submitted so that
FNS can make a sound determination as
to the validity of the test results and the
State’s decision to proceed to pilot,
which does require FNS concurrence.
By submitting the plan well in advance
of testing, the State enables FNS to be
an informed and timely reviewer of test
results. FNS understands that the
typical project timeline for testing, pilot
and rollout includes specific go/no-go
decision points. By communicating with
FNS throughout the testing and pilot
phases regarding results and the status
of the State’s go/no-go criteria, State
agencies can help ensure that there is no
need for additional delay at the key
decision points. FNS does not anticipate
the need for a separate test or pilot
evaluation period, in addition to the
State agency’s own, if it is kept fully
informed throughout the process. This
regulation will codify the testing
standards already found in well
managed State projects in order to
assure that all State agencies meet those
standards.

2. Comment: Three commenters stated
concerns that the three-month
recommended minimum pilot period as
stated in § 277.18(g)(2)(ii) could
potentially extend project schedules and
drive up project costs.

Response: The pilot is a key milestone
in project development and occurs
when a fully functional prototype

system is available for testing, but before
statewide implementation. Pilots are
when the State has the best opportunity
to identify defects in either the system
or the implementation approach before
they become costly large-scale
problems. State agencies must operate
pilot projects until a state of routine
operation is reached with the full
caseload in the pilot area. FNS has
always recommended that there be
sufficient time in the pilot to thoroughly
test all system functionality, including
time for evaluation prior to beginning
the wider implementation of the system.
FNS believes that a minimum duration
of three months to pilot would permit
the system to work through all functions
and potential system problems.
However, if the pilot is going well early
on, then the process of evaluation and
FNS approval can start during the pilot
period and lessen or eliminate any
delay. Further, the length of the pilot
can be agreed upon by the State agency
and FNS to include such factors as the
size of the pilot; the rate of phase-in of
the pilot caseload; and the track record,
if any, of the system being implemented.

3. Comment: One comment was
received that questioned the
requirement to pilot the new system in
a limited area of the State, which would
require having two systems operating
and synchronized. The commenter
suggested allowing parallel testing
rather than the piloting of the fully
operational system.

Response: FNS believes that
evaluation of data from pilot projects in
limited areas provides the greatest
opportunity to manage risk because it
tests the fully operational system in a
live production environment. Before
FNS could approve any alternate testing
strategies, the State agency would have
to demonstrate that the risks associated
with the proposed alternate strategies,
such as parallel testing, would
accurately test the new system. The
comparison of strategies would need to
be identified in the testing plan,
demonstrating how sufficient go/no-go
decision criteria would be met by the
proposed pilot and conversion
methodology.

4. Comment: There were three
commenters who questioned how the
proposed rule would affect
enhancements to systems that are
currently operational. One commenter
stated the rule should only be
applicable to full-scale development
and not to maintenance and operation
(M&O) efforts, but recommended that if
applicable to M&O it should only apply
to large scale additions of system
components (e.g., online application
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system) and not to programmatic
changes.

Response: FNS believes system testing
is part of the overall project
management and risk management
planning process and that it is essential
for successful system implementation
outcomes including enhancement work.
For projects that cross the threshold
requiring FNS prior approval (if the
total project cost is $6 million or more),
testing plan requirements will be based
on the scope, level and risk involved in
that particular project. A shorter pilot
period or no pilot at all may be justified
for enhancements to current systems
that have been otherwise adequately
tested.

5. Comment: One commenter pointed
out inconsistencies in references in the
preamble to new systems design and
implementation as opposed to
reprogramming or adding new
programming to an existing system. The
rule references new, then occasionally
references reprogramming of an existing
system or adding new programming to
an existing system.

Response: FNS’ intent is for the rule
to apply to both new system design and
implementation, and enhancements or
reprogramming of an existing system, or
adding new programming to an existing
system.

6. Comment: One commenter stated
the proposed rule did not adequately
define enhancements or changes, other
than establishing a $6 million threshold
for total project costs, and that failure to
adequately define enhancements could
put the State at risk for failing to follow
the rules when making maintenance
changes in support of system processes.

Response: FNS did provide in the
proposed rule a definition for
enhancements under § 277.18(b), which
states that enhancement means
modifications which change the
functions of software and hardware
beyond their original purposes, not just
to correct errors or deficiencies which
may have been present in the software
or hardware, or to improve the
operational performance of the software
or hardware. Software enhancements
that substantially increase risk or cost or
functionality, and which cross the $6
million threshold, will require
submission of an Implementation
Advance Planning Document (IAPD) or
an As Needed IAPD Update (IAPDU).

7. Comment: One commenter pointed
out inconsistencies found in the rule
relating to the thresholds for prior
approval of projects and acquisitions.
The phrases “more than $6 million”” and
““$6 million and more” were used
interchangeably for the same threshold.
The same applied to the “more than $1

million” non-competitive acquisition
threshold.

Response: FNS agrees there were
inconsistencies in the proposed rule in
stating the prior approval thresholds for
competitive and non-competitive
acquisitions and has corrected the
regulation threshold language to read
“$6 million or more” and “‘less than $6
million” to be consistent.

8. Comment: Two commenters
recommended that States be permitted
to implement the testing provisions of
the rule prospectively and not
retroactively. This is based on the
concern that imposing this rule
retroactively on existing projects and
contracts would require rewriting
schedules to allow sufficient time for
FNS involvement and/or approval of a
test plan prior to system
implementation.

Response: FNS believes Section 4121
of the Food, Conservation, and Energy
Act of 2008 intended adequate system
testing be applied to all projects in
active development of a new State
information system and that the testing
requirements in this final rule become
effective for active projects 60 days after
publication in the Federal Register.
Further, FNS believes that current
projects should already have sufficient
time built into the timeline to test and
pilot the new system.

9. Comment: Two commenters
indicated the rule lacked detail
regarding documentation that must be
submitted to obtain written approval
from FNS to expand beyond the pilot
and stated concern that approval
requirements could expand at the
discretion of FNS.

Response: In order for FNS to be more
responsive to States that are
implementing information systems, as
circumstances warrant, specific content
and detailed guidance for what type of
documentation to submit can be found
in FNS Handbook 901, “Advanced
Planning Documents”.

10. Comment: Three commenters
questioned FNS’ response time for
review of project documents.

Response: As stated in § 277.18(c)(5),
FNS will reply promptly to State agency
requests for prior approval. However,
FNS has up to 60 days to provide a
written approval, disapproval or a
request for additional information.

11. Comment: Under §277.18(c)(5), it
states that FNS will reply promptly to
State agency requests for prior approval.
One commenter questioned what does
“promptly reply” mean.

Response: Promptly reply would
mean as soon as possible but no longer
than 60 days as specified in regulation.

12. Comment: Two commenters
pointed out that the rule as proposed
does not address specific timeframes for
FNS to complete reviews for pre-
implementation and post-
implementation of the system. Also, one
commenter was concerned that project
schedules will have to accommodate
FNS review time and could result in
months of project delays and added
costs for FNS and States.

Response: As noted in the regulation
at §277.18(g)(2) and (g)(2)(iii), these pre-
and post- implementation reviews are
optional, and the need for such reviews
will be determined on a case-by-case
basis based on the risk of the project.
FNS will work with States to the extent
possible to ensure project schedules are
not adversely impacted. It is not FNS’
intent to unnecessarily delay project
implementation nor to add additional
costs.

13. Comment: One commenter
expressed concern that FNS would have
approval over a State’s test, pilot, and
implementation schedule and asked
what would happen if FNS is
unavailable to participate in go/no-go
decisions. The commenter
recommended adding hold harmless
language, protecting a State’s funding or
at the very least providing increased
funding if implementation delays are
caused by FNS’ unavailability.

Response: Again, FNS’ intent is not to
in any way unnecessarily delay a State’s
project timelines. FNS is committed to
being available and will work with State
agencies to provide the most expedited
review as possible. A State agency can
limit the potential impact of FNS review
by ensuring that FNS is provided with
the test plan, test results and pilot
evaluation results in a timely manner
throughout each phase.

14. Comment: FNS regulations at
§277.18(d)(1) currently state that the
Planning Advance Planning Document
(PAPD) shall contain adequate
documentation to demonstrate the need
to undertake a planning process. One
commenter requested the rule define
“adequate documentation”.

Response: In order for FNS to be more
responsive to States that are
implementing information systems and
to revise requirements in the future by
policy rather than regulation if
circumstances warrant, specific content
and detailed guidance for a PAPD can
be found in FNS Handbook 901,
“Advanced Planning Documents.” This
is also the same for an Implementation
APD (IAPD), Annual APDU and As
Needed APDU.

15. Comment: One commenter wanted
to know which request for proposals
(RFP) and contracts are “‘specifically
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exempted” from prior approval under
§277.18(c)(2)(ii)(A) and (c)(2)(ii)(B).

Response: As specified in regulation,
any RFP and contract with a projected
cost that is less than $6 million are
exempted and noncompetitive
acquisitions less than $1 million are
exempted.

16. Comment: One commenter
requested clarification under
§ 277.18(f)(2) of the meaning of “‘other
State agency systems.” Currently it
states that in no circumstances will
funding be available for systems which
duplicate other State agency systems,
whether presently operational or
planned for future development.

Response: To clarify, FNS will not
fund systems that duplicate other State
agency systems that already have
similar functionality to support FNS
programs. FNS will fund the ongoing
operation (legacy) system during the
development and implementation of its
replacement.

17. Comment: One comment was
received regarding § 277.18(h), which
questioned if Federal financial
participation (FFP) is disallowed, how
long the suspension of FFP would last
and how the suspension can be cured.

Response: This would be determined
by FNS on a case-by-case basis.

18. Comment: One commenter
requested additional clarification to
identify which federal public assistance
programs should be included when
determining the 50 percent threshold for
service agreements in § 277.18(e)(6).

Response: Typically FNS would
designate programs such as, but not
limited to, Temporary Assistance for
Needy Families, Refugee Assistance,
Child Support Enforcement, Child
Welfare, and Medicaid.

19. Comment: One commenter
questioned how long service agreements
must be kept as specified under
§277.18(e)(9).

Response: Supplemental Nutrition
Assistance Program regulations at
§ 272.1(f) require fiscal records and
accountable documents be retained for a
period of 3 years from the date of fiscal
or administrative closure. Therefore,
service agreements would be required to
be kept for a period of 3 years beyond
the expiration date.

20. Comment: One commenter
questioned whether the periodic risk
analysis that the State agency must
complete would be subject to review by
FNS.

Response: Yes, any documents
produced as part of the information
system security requirements and
review process should be maintained by
the State agency and be available for
Federal review upon request.

21. Comment: One commenter stated
concern under § 277.18(k) with FNS
having access to code in development
which raises security concerns and
wants FNS to acknowledge that their
staff will be subject to State procedures
and policies to protect software and data
integrity.

Response: FNS is fully aware that
State security procedures and policies
would need to be followed and would
ensure integrity of the system.

Procedural Matters

Executive Order 12866 and Executive
Order 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

This final rule has been designated
non-significant under section 3(f) of
Executive Order 12866.

Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612). It has been certified that this
rule would not have significant
economic impact on a substantial
number of small entities. State agencies
which administer Supplemental
Nutrition Assistance Program (SNAP)
will be affected to the extent that they
implement new State automated
systems or major changes to existing
systems.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments, and the private
sector. Under Section 202 of the UMRA,
the Department generally must prepare
a written statement, including a cost/
benefit analysis, for proposed and final
rules with Federal mandates that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires the
Department to identify and consider a

reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective, or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of Title IT of the UMRA) that
impose costs on State, local, or tribal
governments or to the private sector of
$100 million or more in any one year.
This rule is, therefore, not subject to the
requirements of sections 202 and 205 of
the UMRA.

Executive Order 12372

SNAP is listed in the Catalog of
Federal Domestic Assistance under No.
10.561. For the reasons set forth in the
final rule in 7 CFR part 3015, Subpart
V, and related Notice published at [48
FR 29114 for SNP (Special Nutrition
Programs); 48 FR 29115 for FSP (Food
Stamp Program)], June 24, 1983, this
Program is excluded from the scope of
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials.

Executive Order 13132

Executive Order 13132 requires
Federal agencies to consider the impact
of their regulatory actions on State and
local governments. Where such actions
have federalism implications, agencies
are directed to provide a statement for
inclusion in the preamble to the
regulations describing the agency’s
considerations in terms of the three
categories called for under section
(6)(b)(2)(B) of Executive Order 13132
(Prior Consultation With State Officials,
Nature of Concerns and the Need To
Issue This Rule, and Extent to Which
We Meet Those Concerns). FNS has
considered the impact of this rule on
State and local governments and
determined that this rule does not have
Federalism implications. This rule does
not impose substantial or direct
compliance costs on State and local
governments. Therefore, under Section
6(b) of the Executive Order, a federalism
summary impact statement is not
required.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is intended to have
preemptive effect with respect to any
State or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. Prior to
any judicial challenge to the provisions
of this rule or the application of its
provisions, all applicable administrative
procedures must be exhausted.
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Executive Order 13175

E.O. 13175 requires Federal agencies
to consult and coordinate with Indian
tribes on a government-to-government
basis on policies that have tribal
implications, including regulations,
legislative comments or proposed
legislation, and other policy statements
or actions that have substantial direct
effects on one or more Indian tribes, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes. In late
2010 and early 2011, USDA engaged in
a series of consultative sessions to
obtain input by Tribal officials or their
designees concerning the affect of this
and other rules on tribes or Indian
Tribal governments, or whether this rule
may preempt Tribal law. In regard to
this rule, no adverse comments were
offered at those sessions. Further, the
policies contained in this rule would
not have Tribal implications that
preempt Tribal law. Reports from the
consultative sessions will be made part
of the USDA annual reporting on Tribal
Consultation and Collaboration. FNS is
unaware of any current Tribal laws that
could be in conflict with the rule.

Civil Rights Impact Analysis

FNS has reviewed this final rule in
accordance with the Department
Regulation 43004, “Civil Rights Impact
Analysis,” to identify and address any
major civil rights impacts the rule might
have on minorities, women, and persons
with disabilities. After a careful review
of the rule’s intent and provisions, and
the characteristics of SNAP households
and individual participants, FNS has
determined that there are no civil rights
impacts in this rule. All data available
to FNS indicate that protected
individuals have the same opportunity
to participate in SNAP as non-protected
individuals.

FNS specifically prohibits the State
and local government agencies that
administer the Program from engaging
in actions that discriminate based on
age, race, color, sex, handicap, religious
creed, national origin, or political
beliefs. SNAP nondiscrimination policy
can be found at § 272.6(a). Where State
agencies have options, and they choose
to implement a certain provision, they
must implement it in such a way that it

complies with the regulations at § 272.6.
Discrimination in any aspect of program
administration is prohibited by these
regulations, the Food and Nutrition Act
of 2008 (Pub. L. 110-246), as amended
(the Act), the Age Discrimination Act of
1975 (Pub. L. 94-135), the
Rehabilitation Act of 1973 (Pub. L. 93—
112, section 504), and title VI of the
Civil Rights Act of 1964 (42 U.S.C.
2000d). Enforcement action may be
brought under any applicable Federal
law. Title VI complaints shall be
processed in accordance with 7 CFR
part 15.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. Chapter 35; see 5 CFR part
1320) requires OMB approve all
collections of information by a Federal
agency from the public before they can
be implemented. Respondents are not
required to respond to any collection of
information unless it displays a current
valid OMB control number. This final
rule contains information collections
that are subject to review and approval
by OMB. Therefore, FNS has submitted
an information collection under 0584—
0083, which contains the changes in
burden from adoption of the proposed
rule, for OMB’s review and approval.
When the information collection
requirements have been approved, FNS
will publish a separate action in the
Federal Register announcing OMB’s
approval.

Title: Program and Budget Summary
Statement (Forms FNS—366A & FNS—
366B).

OMB Number: 0584—0083.

Expiration Date: 12/31/2013.

Type of Request: Revision of a
currently approved collection.

Abstract: This final rule will have no
impact on the State agency workload
with regard to the additional testing
requirements, as rigorous testing is
already part of any well-managed
systems project. Most State agencies
will recognize the similarities between
the documents already prepared during
customary System Development Life
Cycle (SDLC) processes, and those
required by the Supplemental Nutrition
Assistance Program (SNAP) Advance
Planning Document (APD) approval
processes. Although FNS is requiring
information from State agencies on their
plans for adequate system testing, FNS
believes this information is already part

of the regular SDLC process; it should
already be in the State agencies’
possession and only needs to be
submitted to FNS for review and
approval.

Further, information collections
associated with maintenance and
operation (M&O) procurements,
prescribed under § 277.18, would be
reduced as systems move past their
implementation phase. Currently, State
agencies are required to submit to FNS
Implementation APDs (IAPD) for M&O
of their ADP systems. This rule finalized
that State agencies would no longer be
required to submit this IAPD
information unless they contain
significant changes such as system
development through modifications
and/or enhancements. State agencies
will continue to be asked to provide
copies to FNS of the requests for
proposals and contracts relating to
system M&O.

Currently it is estimated that up to 53
State agencies may submit an average of
five (5) APD, Plan, or Update
submissions for a total of 265 annual
responses. At an average estimate of 2.5
hours per response, the reporting
burden is 662.5 hours. The
recordkeeping burden, to maintain
records of the approximately 265 annual
responses, is estimated to average .11
minutes per record, for a total of 29.15
recordkeeping burden hours. Since this
rule will lessen the burden for submittal
and recordkeeping of M&O IAPDs, it is
now estimated that the burden will
lessen to four (4) APD, Plan or Update
submittals annually. This results in a
reduction of 138.3 burden hours for
reporting and recordkeeping.

OMB number 0584—0083 includes
burden hours for four information
collection activities: form FNS—366A;
form FNS-366B; the plan of operation
updates submitted as attachments to the
FNS—-366B or waivers; and APD, Plan or
Update submissions. As described
above, the estimated burden for APD,
Plan, or Update submissions will be
reduced by this rulemaking. The other
information collection burden estimates
for 0584-0083 remain unchanged. The
estimated total annual burden for this
collection is 2,728 (2,696 reporting
hours and 32 recordkeeping hours). A
summary of information collection
burden appears in the table below:
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BURDEN SUMMARY TABLE FOR 0584—0083

: : Time per Annual
: Information collection Number of Frequency of Total annual p
Affected public activities respondents response responses rt(aﬁggpss)e bul;%%zrtrll%%rs
Reporting
State Agencies ............... FNS-366A ... 53 1 53 13.00 689.00
FNS-366B .......ccccvvuvenee. 53 1 53 17.93 950.29
Plan of Operation Up- 53 1 53 6.58 348.99
dates (366B).
Plan of Operation Up- 45 3.94 177.3 1.00 177.30
dates (Waivers).
Other APD Plan or Up- 53 4 212 2.5 530
date.
Reporting Burden ........... 53 | e 548.3 | e 2,695.58
Recordkeeping
FNS-366A ......ccccvevnee 53.00 1.00 53.00 0.05 2.65
FNS-366B .........ccvvueenee. 53.00 1.00 53.00 0.05 2.65
Plan of Operations ......... 53.00 1.00 53.00 0.07 3.71
Other APD Plan or Up- 53.00 4.00 212 0.11 23.32
date.
Recordkeeping Burden .. 53.00 | oo, 371 | 32.33
Grand Total ............. 53 17.35 919.30 2.97 2,727.91

E-Government Act Compliance

The Food and Nutrition Service is
committed to complying with the E-
Government Act of 2002, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

List of Subjects
7 CFR Part 271

Food stamps, Grant programs-social
programs, Reporting and recordkeeping
requirements.

7 CFR Part 272

Alaska, Civil rights, Claims, Food
stamps, Grant programs-social
programs, Reporting and recordkeeping
requirements, Unemployment
compensation, Wages.

7 CFR Part 274

Food stamps, Grant programs-social
programs, Reporting and recordkeeping
requirements.

7 CFR Part 276

Administrative practice and
procedure, Food stamps, Fraud, Grant
programs-social programs.

7 CFR Part 277

Food stamps, Fraud, Grant programs-
social programs, Reporting and
recordkeeping requirements.

Accordingly, 7 CFR Parts 271, 272,

274, 276 and 277 are amended as
follows:

PART 271—GENERAL INFORMATION
AND DEFINITIONS

m 1. The authority citation for part 271
continues to read as follows:

Authority: 7 U.S.C. 2011-2036a.

m 2. Section 271.8 is amended by
revising the entry for § 277.18 to read as
follows:

§271.8 Information collection/
recordkeeping—OMB assigned control
numbers.

7 CFR section where re- Current OMB

quirements are described control No.
277.18 (a), (c), (d), (f), (i) ..... 0584-0083

PART 272—REQUIREMENTS FOR
PARTICIPATING STATE AGENCIES

m 3. The authority citation for part 272
continues to read as follows:

Authority: 7 U.S.C. 2011-2036a.

m 4. Section 272.1 is amended by
revising the second sentence of
paragraph (g)(159) to read as follows:

§272.1 General terms and conditions.

* * * * *

(g] * * %

(159) * * * The conforming
amendment to Food Stamp Program
regulations in §§ 272.1(g), 272.2(c)(3),
272.11(d) and (e), 274.12(k), 277.4(b)
and (g), 277.9(b), 277.18(b), (d), and (f),

and OMB Circular A—87 (2 CFR Part
225) are effective June 23, 2000.

* * * * *

m 5. Section 272.2 is amended by
revising paragraph (f)(1)(i)(D) to read as
follows:

§272.2 Plan of operation.

* * * * *

Eg)) ** ** **
(i) I

(D) The revisions pertain to the
addition of items requiring prior
approval by FNS in accordance with the
provisions of the applicable cost
principles specified in OMB Circular A—
87 (available on OMB’s Web site at
http://www.whitehouse.gov/omb/

circulars_default/).
* * * * *

PART 274—ISSUANCE AND USE OF
PROGRAM BENEFITS

m 6. The authority citation for part 274
continues to read as follows:

Authority: 7 U.S.C. 2011-2036a.

m 7. Section 274.1 is amended by
revising paragraph (e)(2), the last
sentence of paragraph (f)(2)(vi), and
paragraph (k)(2) to read as follows:

§274.1 Issuance system approval
standards.
* * * * *

(e) * *x %

(2) The State agency shall comply
with the procurement standards
prescribed under § 277.18(c)(2)(iii) of
this chapter. Under service agreements,
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the procurement of equipment and
services which will be utilized in the
SNAP EBT system shall be conducted in
accordance with the provisions set forth
under § 277.18(e) of this chapter.

(vi) * * * The contingency plan shall
be incorporated into the State system
security plan after FNS approval as
prescribed at § 277.18(m) of this
chapter.

* * * * *

(k) * * =
(2) The State agency shall comply

with the provisions set forth under

§ 277.18 of this chapter and OMB

Circular A-87 (available on OMB’s Web

site at http://www.whitehouse.gov/omb/

circulars_default/) in determining and

claiming allowable costs for the EBT

system.

* * * * *

m 8. Section 274.8 is amended by
revising the introductory text of
paragraph (b)(3) and the first sentence of
paragraph (b)(3)(v) to read as follows:

§274.8 Function and technical EBT
system requirements.
* * * * *

(b)* * *

(3) System security. As an addition to
or component of the Security Program
required of Automated Data Processing
systems prescribed under § 277.18(m) of
this chapter, the State agency shall
ensure that the following EBT security
requirements are established:

(v) A separate EBT security
component shall be incorporated into
the State agency Security Program for
Automated Data Processing (ADP)
systems where appropriate as prescribed
under § 277.18(m) of this chapter. * * *

* * * * *

PART 276—STATE AGENCY
LIABILITIES AND FEDERAL
SANCTIONS

m 9. The authority citation for part 276
continues to read as follows:

Authority: 7 U.S.C. 2011-2036a.

m 10. Section 276.4 is amended by
revising the first sentence in paragraph
(d) to read as follows:

§276.4 Suspension/disallowance of
administrative funds.
* * * * *

(d) Warning process. Prior to taking
action to suspend or disallow Federal
funds, except those funds which are
disallowed when a State agency fails to
adhere to the cost principles of part 277
and OMB Circular A—-87 (available on

OMB’s Web site at http://www.white
house.gov/omb/circulars_default/), FNS
shall provide State agencies with
written advance notification that such

action is being considered. * * *
* * * * *

PART 277—PAYMENTS OF CERTAIN
ADMINISTRATIVE COSTS OF STATE
AGENCIES

m 11. The authority citation for part 277
continues to read as follows:

Authority: 7 U.S.C. 2011-2036a.

m 12. Section 277.6(b)(6) is revised to
read as follows:

§277.6 Standards for financial
management systems.

* * * * *

(b) * * *

(6) Procedures to determine the
reasonableness, allowability, and
allocability of costs in accordance with
the applicable provisions prescribed in
OMB Circular A—87 (available on OMB’s
Web site at http://www.whitehouse.gov/

omb/circulars_default/).

m 13. Section 277.9(c)(2) is revised to
read as follows:

§277.9 Administrative cost principles.
* * * * *

(C] * % %

(2) Indirect cost. Allowable indirect
costs may also be claimed at the 50
percent or higher reimbursement
funding level as specified in this part
and OMB Circular A-87 (available on
OMB’s Web site at http://www.white
house.gov/omb/circulars_default/).

* * * * *

m14.In§277.13:
m a. Revise the introductory text of
paragraph (b)(2)(iii);
m b. Revise paragraph (b)(2)(iii)(A);
m c. Revise paragraph (b)(3);
m d. Revise paragraph (c)(1);
m e. Revise paragraph (e)(3); and
m f. Revise the last sentence of
paragraph (g).

The revisions read as follows:

§277.13 Property.

* * * * *

(b) * % %

(2] * % %

(iii) When the State agency no longer
has need for such property in any of its
federally financed activities, the
property may be used for the State
agency’s own official activities in
accordance with the following
standards:

(A) If the property had a total
acquisition cost of less than $5,000, the

State agency may use the property
without reimbursement to FNS.
* * * * *

(3) Disposition. If the State agency has
no need for the property, disposition of
the property shall be made as follows:

(i) If the property had a total
acquisition cost of less than $5,000 per
unit, the State agency may sell the
property and retain the proceeds.

(ii) If the property had an acquisition
cost of $5,000 or more per unit, the State
agency shall:

(A) If instructed to ship the property
elsewhere, the State agency shall be
reimbursed with an amount which is
computed by applying the percentage of
the State agency’s participation in the
cost of the property to the current fair
market value of the property, plus any
shipping or interim storage costs
incurred.

(B) If instructed to otherwise dispose
of the property, the State agency shall be
reimbursed by FNS for the cost incurred
in such disposition.

(C) If disposition or other instructions
are not issued by FNS within 120 days
of a request from the State agency, the
State agency shall sell the property and
reimburse FNS an amount which is
computed by applying the percentage of
FNS participation in the cost of the
property to the sales proceeds. The State
agency may, however, deduct and retain
from FNS’ share $500 or 10 percent of
the proceeds, whichever is greater, for
the State agency’s selling and handling
expenses.

(c) Transfer of title to certain property.
(1) Where FNS determines that an item
of nonexpendable personal property
with an acquisition cost of $5,000 or
more which is to be wholly borne by
FNS is unique, difficult, or costly to
replace, FNS may reserve the right to
require the State agency to transfer title
of the property to the Federal
Government or to a third party named
by FNS.

* * * * *

(e) * k%

(3) Disposition. When there is no
longer a need for the property in the
program and there is a residual
inventory exceeding $5,000 the State
agency shall:

(i) Use the property in other federally
sponsored projects or programs;

(ii) Retain the property for use on
non-federally sponsored activities; or

(iii) Sell it.

(g) * * * This includes copyrights on
ADP software as specified in OMB
Circular A-87 (available on OMB’s Web
site at http://www.whitehouse.gov/omb/
circulars_default/).
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m 15. Revise § 277.16(b)(2) to read as
follows:

§277.16 Suspension, disallowance and
program closeout.
* * * * *

(b) * % %

(1) * *x %

(2) FNS may also disallow costs and
institute recovery of Federal funds when
a State agency fails to adhere to the cost
principles of this part and OMB Circular
A-87 (available on OMB’s Web site at
http://www.whitehouse.gov/omb/

circulars_default/).
* * * * *

W 16. Revise § 277.18 to read as follows:

§277.18 State Systems Advance Planning
Document (APD) process.

(a) Scope and application. This
section establishes conditions for initial
and continuing authority to claim
Federal financial participation (FFP) for
the costs of the planning, development,
acquisition, installation and
implementation of Information System
(IS) equipment and services used in the
administration of the Supplemental
Nutrition Assistance Program (SNAP)
and as prescribed by appropriate Food
and Nutrition Service (FNS) directives
and guidance (i.e., FNS Handbook 901,
OMB Circulars, etc.).

(b) Definitions. As used in this
section:

Acquisition means obtaining supplies
or services through a purchase or lease,
regardless of whether the supplies or
services are already in existence or must
be developed, created or evaluated.

Advance Planning Document for
project planning or Planning APD (APD
or PAPD) means a brief written plan of
action that requests FFP to accomplish
the planning activities necessary for a
State agency to determine the need for,
feasibility of, projected costs and
benefits of an IS equipment or services
acquisition, plan the acquisition of IS
equipment and/or services, and to
acquire information necessary to
prepare an Implementation APD.

Advance Planning Document Update
(APDU) means a document submitted
annually (Annual APDU) by the State
agency to report the status of project
activities and expenditures in relation to
the approved Planning APD or
Implementation APD; or on an as
needed basis (As Needed APDU) to
request funding approval for project
continuation when significant project
changes occur or are anticipated.

Commercial Off-the-Shelf (COTS)
means proprietary software products
that are ready-made and available for
sale to the general public at established
catalog or market prices in which the

software vendor is not positioned as the
sole implementer or integrator of the
product.

Enhancement means modifications
which change the functions of software
and hardware beyond their original
purposes, not just to correct errors or
deficiencies which may have been
present in the software or hardware, or
to improve the operational performance
of the software or hardware. Software
enhancements that substantially
increase risk or cost or functionality will
require submission of an IAPD or an As
Needed IAPDU.

Implementation Advance Planning
Document or Implementation APD
(IAPD) means a written plan of action
requesting FFP to acquire and
implement information system (IS)
services and/or equipment. The
Implementation APD includes the
design, development, testing and
implementation phases of the project.

Information System (IS) means a
combination of hardware and software,
data and telecommunications that
performs specific functions to support
the State agency, or other Federal, State
or local organization.

Project means a related set of
information technology related tasks,
undertaken by a State, to improve the
efficiency, economy and effectiveness of
administration and/or operation of its
human services programs. A project
may also be a less comprehensive
activity such as office automation,
enhancements to an existing system, or
an upgrade of computer hardware.

Request for Proposal (RFP) means the
document used for public solicitations
of competitive proposals from qualified
sources as outlined in § 277.14(g)(3).

(c) Requirements for FNS prior
approval of IS projects—(1) General
prior approval requirements. The State
agency shall request prior FNS approval
by submitting the Planning APD, the
Implementation APD, an APD Update,
the draft acquisition instrument, and/or
the justification for the sole source
acquisition if applicable, as specified in
paragraph (c)(2) of this section. A State
agency must obtain written approval
from FNS to receive FFP of any of the
following activities:

(i) When it plans a project to enhance
or replace its IS that it anticipates will
have total project costs in Federal and
State funds of $6 million or more.

(ii) Any IS competitive acquisition
that costs $6 million or more in Federal
and State funds.

(iii) When the State agency plans to
acquire IS equipment or services non-
competitively from a nongovernmental
source, and the total State and Federal
cost is more than $1 million.

(iv) For the acquisition of IS
equipment or services to be utilized in
an Electronic Benefit Transfer (EBT)
system regardless of the cost of the
acquisition in accordance with § 274.12
(EBT issuance system approval
standards).

(2) Specific prior approval
requirements. (i) For IS projects which
require prior approval, as specified in
paragraph (c)(1) of this section, the State
agency shall obtain the prior written
approval of FNS for:

(A) Conducting planning activities,
entering into contractual agreements or
making any other commitment for
acquiring the necessary planning
services;

(B) Conducting design, development,
testing or implementation activities,
entering into contractual agreements or
making any other commitment for the
acquisition of IS equipment or services.

(ii) For IS equipment and services
acquisitions requiring prior approval as
specified in paragraph (c)(1) of this
section, prior approval of the following
documents associated with such
acquisitions is also required:

(A) Requests for Proposals (RFPs).
Unless specifically exempted by FNS,
the State agency shall obtain prior
written approval of the RFP before the
RFP may be released. However, RFPs for
acquisitions estimated to cost less than
$6 million or competitive procurements
from non-governmental sources and that
are an integral part of the approved
APD, need not receive prior approval
from FNS. The State agency shall
submit a written request to get prior
written approval to acquire IS
equipment or services non-
competitively from a nongovernmental
source when the total State and Federal
cost is $1 million or more. State
agencies shall submit RFPs under this
threshold amount on an exception basis.
The State agency shall obtain prior
written approval from FNS for RFPs
which are associated with an EBT
system regardless of the cost.

(B) Contracts. All contracts must be
submitted to FNS. Unless specifically
exempted by FNS, the State agency shall
obtain prior written approval before the
contract may be signed by the State
agency. However, contracts for
competitive procurements costing less
than $6 million and for noncompetitive
acquisitions from nongovernmental
sources costing less than $1 million and
that are an integral part of the approved
APD need not be submitted to FNS.
State agencies shall submit contracts
under this threshold amount on an
exception basis. The State agency shall
obtain prior written approval from FNS
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for contracts which are associated with
an EBT system regardless of the cost.

(C) Contract amendments. All
contract amendments must be submitted
to FNS. Unless specifically exempted by
FNS, the State agency shall obtain prior
written approval from FNS of any
contract amendments which
cumulatively exceed 20 percent of the
base contract costs before being signed
by the State agency. The State agency
shall obtain prior written approval from
FNS for contracts which are associated
with an EBT system regardless of the
cost.

(iii) Procurement requirements.—(A)
Procurements of IS equipment and
services are subject to § 277.14
(procurement standards) regardless of
any conditions for prior approval
contained in this section, except the
requirements of § 277.14(b)(1) and (b)(2)
regarding review of proposed contracts.
Those procurement standards include a
requirement for maximum practical
open and free competition regardless of
whether the procurement is formally
advertised or negotiated.

(B) The standards prescribed by
§277.14, as well as the requirement for
prior approval in this paragraph (c),
apply to IS services and equipment
acquired primarily to support SNAP
regardless of the acquiring entity.

(C) The competitive procurement
policy prescribed by § 277.14 shall be
applicable except for IS services
provided by the agency itself, or by
other State or local agencies.

(iv) The State agency must obtain
prior written approval from FNS, as
specified in paragraphs (c)(2)(i) and
(c)(2)(ii) of this section, to claim and
receive reimbursement for the
associated costs of the IS acquisition.

(3) Document submission
requirements.—(i) For IS projects
requiring prior approval as specified in
paragraphs (c)(1) and (c)(2) of this
section, the State agency shall submit
the following documents to FNS for
approval:

(A) Planning APD as described in
paragraph (d)(1) of this section.

(B) Implementation APD as described
in paragraph (d)(2) of this section.

(C) Annual APDU as described in
paragraph (d)(3) of this section. The
Annual APDU shall be submitted to
FNS 60 days prior to the expiration of
the FFP approval, unless the submission
date is specifically altered by FNS. In
years where an As Needed APDU is
required, as described in paragraph
(c)(3)(i)(D) of this section, FNS may
waive or modify the requirement to
submit the annual APDU.

(D) As Needed APDU as described in
paragraph (d)(4) of this section. As

Needed APDU are required to obtain a
commitment of FFP whenever
significant project changes occur.
Significant project changes are defined
as changes in cost, schedule, scope or
strategy which exceed FNS-defined
thresholds or triggers. Without such
approval, the State agency is at risk for
funding of project activities which are
not in compliance with the terms and
conditions of the approved APD and
subsequently approved APDU until
such time as approval is specifically
granted by FNS.

(E) Acquisition documents as
described in § 277.14(g).

(F) Emergency Acquisition Requests
as described in paragraph (i) of this
section.

(ii) The State agency must obtain prior
FNS approval of the documents
specified in paragraph (c)(3)(i) of this
section in order to claim and receive
reimbursement for the associated costs
of the IS acquisition.

(4) Approval by the State agency.
Approval by the State agency is required
for all documents and acquisitions
specified in § 277.18 prior to submission
for FNS approval. However, the State
agency may delegate approval authority
to any subordinate entity for those
acquisitions of IS equipment and
services not requiring prior approval by
FNS.

(5) Prompt action on requests for prior
approval. FNS will reply promptly to
State agency requests for prior approval.
If FNS has not provided written
approval, disapproval or a request for
additional information within 60 days
of FNS’ acknowledgment of receipt of
the State agency’s request, the request
will be deemed to have provisionally
met the prior approval requirement in
this paragraph (c). However, provisional
approval will not exempt a State agency
from having to meet all other Federal
requirements which pertain to the
acquisition of IS equipment and
services. Such requirements remain
subject to Federal audit and review.

(d) APD content requirements—(1)
Planning APD (PAPD). The PAPD is a
written plan of action to acquire
proposed services or equipment and to
perform necessary activities to
investigate the feasibility, system
alternatives, requirements and resources
needed to replace, modify or upgrade
the State agency’s IS. The PAPD shall
contain adequate documentation to
demonstrate the need to undertake a
planning process, as well as a thorough
description of the proposed planning
activities, and estimated costs and
timeline, as specified by FNS in
Handbook 901.

(2) Implementation APD (IAPD). The
IAPD is a written plan of action to
acquire the proposed IS services or
equipment and to perform necessary
activities to design, develop, acquire,
install, test, and implement the new IS.
The IAPD shall contain detailed
documentation of planning and
preparedness for the proposed project,
as enumerated by FNS in Handbook
901, demonstrating the feasibility of the
project, thorough analysis of system
requirements and design, a rigorous
management approach, stewardship of
federal funds, a realistic schedule and
budget, and preliminary plans for key
project phases.

(3) Annual APDU content
requirements. The Annual APDU is a
yearly update to ongoing IS projects
when planning or implementation
activities occur. The Annual APDU
shall contain documentation on the
project activity status and a description
of major tasks, milestones, budget and
any changes, as specified by FNS in
Handbook 901.

(4) As Needed APDU content
requirements. The As Needed APDU
document shall contain the items as
defined in paragraph (c)(3)(i)(D) of this
section with emphasis on the area(s)
where changes have occurred or are
anticipated that triggered the
submission of the APDU, as detailed by
FNS in Handbook 901.

(e) Service agreements. The State
agency shall execute service agreements
when IS services are to be provided by
a State central IT facility or another
State or local agency. Service Agreement
means the document signed by the State
or local agency and the State or local
central IT facility whenever an IT
facility provides IT services to the State
or local agency. Service agreements
shall:

(1) Identify the IS services that will be
provided;

(2) Include a schedule of rates for
each identified IS service, and a
certification that these rates apply
equally to all users;

(3) Include a description of the
method(s) of accounting for the services
rendered under the agreement and
computing services charges;

(4) Include assurances that services
provided will be timely and satisfactory;

(5) Include assurances that
information in the IS as well as access,
use and disposal of IS data will be
safeguarded in accordance with
provisions of § 272.1(c) (disclosure) and
§277.13 (property);

(6) Require the provider to obtain
prior approval from FNS pursuant to
paragraph (c)(1) of this section for IS
equipment and IS services that are
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acquired from commercial sources
primarily to support federally aided
public assistance programs and require
the provider to comply with § 277.14
(procurement standards) for
procurements related to the service
agreement. IS equipment and services
are considered to be primarily acquired
to support federally aided public
assistance programs when the Programs
may reasonably be expected to either be
billed for more than 50 percent of the
total charges made to all users of the IS
equipment and services during the time
period covered by the service
agreement, or directly charged for the
total cost of the purchase or lease of IS
equipment or services;

(7) Include the beginning and ending
dates of the period of time covered by
the service agreement; and

(8) Include a schedule of expected
total charges to the Program for the
period of the service agreement.

(9) State Agency Maintenance of
Service Agreements. The State agency
shall maintain a copy of each service
agreement in its files for Federal review
upon request.

(f) Conditions for receiving Federal
financial participation (FFP).—(1) A
State agency may receive FFP at the 50
percent reimbursement rate for the costs
of planning, design, development or
installation of IS and information
retrieval systems if the proposed system
will:

(i) Assist the State agency in meeting
the requirements of the Food and
Nutrition Act of 2008, as amended;

(ii) Meet the Automation of Data
Processing/Computerization of
Information Systems Model Plan
program standards specified in
§ 272.10(b)(1) through (b)(3) of this
chapter, except the requirements in
§ 272.10(b)(2)(vi), (b)(2)(vii), and
(b)(3)(ix) of this chapter to eventually
transmit data directly to FNS;

(iii) Be likely to provide more efficient
and effective administration of the
program; and

(iv) Be compatible with such other
systems utilized in the administration of
other State agency programs including
the program of Temporary Assistance
for Needy Families (TANF).

(2) State agencies seeking FFP for the
planning, design, development or
installation of IS shall develop State
wide systems which are integrated with
TANF. In cases where a State agency
can demonstrate that a local, dedicated,
or single function (issuance or
certification only) system will provide
for more efficient and effective
administration of the program, FNS may
grant an exception to the State wide
integrated requirement. These

exceptions will be based on an
assessment of the proposed system’s
ability to meet the State agency’s need
for automation. Systems funded as
exceptions to this rule, however, should
be capable to the extent necessary, of an
automated data exchange with the State
agency system used to administer
TANF. In no circumstances will funding
be available for systems which duplicate
other State agency systems, whether
presently operational or planned for
future development.

(g) Basis for continued Federal
financial participation (FFP).—(1) FNS
will continue FFP at the levels approved
in the Planning APD and the
Implementation APD provided that
project development proceeds in
accordance with the conditions and
terms of the approved APD and that IS
resources are used for the purposes
authorized. FNS will use the APDU to
monitor IS project development. The
submission of the Update as prescribed
in § 277.18(d) for the duration of project
development is a condition for
continued FFP. In addition, periodic
onsite reviews of IS project
development and State and local agency
IS operations may be conducted by or
for FNS to assure compliance with
approved APDs, proper use of IS
resources, and the adequacy of State or
local agency IS operations.

(2) Pre-implementation. The State
agency must demonstrate through
thorough testing that the system meets
all program functional and performance
requirements. FNS may require a pre-
implementation review of the system to
validate system functionality prior to
State agency testing.

(i) Testing. The State agency must
provide a complete test plan prior to the
start of the testing phase. The State
agency must provide documentation to
FNS of the results of User Acceptance
Testing (UAT) before the system is
piloted in a production environment.
FNS concurrence to advance from
testing to pilot is a condition for
continued FFP. All aspects of program
eligibility must be tested to ensure that
the system makes accurate eligibility
determinations in accordance with
federal statutes and regulations and
approved State policies, and that system
functionality meets the required
functional specifications. The State
agency shall describe how all system
testing will be conducted and the
resources to be utilized in order to
verify the system complies with SNAP
requirements, system design
specifications, and performance
standards including responsiveness,
usability, capacity and security. Testing
includes but is not limited to unit

testing, integration testing, performance
testing, end-to-end testing, UAT and
regression testing. During UAT detailed
scripts covering all areas of program
functionality shall be used so that any
errors identified can be replicated,
corrected and re-tested. At a minimum,
the Test Plan shall address:

(A) The types of testing to be
performed;

(B) The organization of the test team
and associated responsibilities;

(C) Test database generation;

(D) Test case development;
(E) Test schedule;
(F) Documentation of test results;

(G) Acceptance testing, to include
functional requirements testing, error
condition handling and destructive
testing, security testing, recovery
testing, controls testing, stress and
throughput performance testing, and
regression testing; and

(H) The decision criteria, including
specific test results which must be met
before the State may exit the testing
phase, the roles or titles of the
individuals responsible for verifying
that these criteria have been met, and
the sign-off process which will
document that the criteria have been
met.

(I) FNS may require any or all of these
tests to be repeated in instances where
significant modifications are made to
the system after these tests are initially
completed or if problems that surfaced
during initial testing warrant a retest.
FNS reserves the right to participate and
conduct independent testing, as
necessary, during UAT and at
appropriate times during system design,
development, implementation and
operations.

(ii) Pilot. Prior to statewide rollout of
the system there must be a test of the
fully operational system in a live
production environment. Pilots must
operate until a state of routine operation
is reached with the full caseload in the
pilot area. The design of this pilot shall
provide an opportunity to test all
components of the system as well as the
data conversion process and system
performance. The duration of the pilot
must be for a sufficient period of time
to thoroughly evaluate the system
(usually a minimum duration of three
months). The State agency must provide
documentation to FNS of the pilot
evaluation. FNS approval to implement
the system more broadly is a condition
for continued FFP.

(iii) Post-implementation Review.
After the system is fully implemented,
FNS may conduct a review to validate
that program policy is correctly applied,
whether project goals and objectives
were met, that IS equipment and
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services are being properly used and
accurate inventory records exist, and the
actual costs of the project.

(h) Disallowance of Federal financial
participation (FFP). If FNS finds that
any acquisition approved under the
provisions of paragraph (c) of this
section fails to comply with the criteria,
requirements and other undertakings
described in the approved or modified
APD, payment of FFP may be
suspended or may be disallowed in
whole or in part.

(i) Emergency acquisition
requirements. The State agency may
request FFP for the costs of IS
equipment and services acquired to
meet emergency situations in which the
State agency can demonstrate to FNS an
immediate need to acquire IS equipment
or services in order to continue
operation of SNAP; and the State agency
can clearly document that the need
could not have been anticipated or
planned for and precludes the State
from following the prior approval
requirements of paragraph (c) of this
section. FNS may provide FFP in
emergency situations if the following
conditions are met:

(1) The State agency must submit a
written request to FNS prior to the
acquisition of any IS equipment or
services. The written request shall
include:

(i) A brief description of the IS
equipment and/or services to be
acquired and an estimate of their costs;

(ii) A brief description of the
circumstances which result in the State
agency’s need to proceed with the
acquisition prior to fulfilling approval
requirements at paragraph (c) of this
section; and

(iii) A description of the adverse
impact which would result if the State
agency does not immediately acquire
the IS equipment and/or services.

(2) Upon receipt of a written request
for emergency acquisition FNS shall
provide a written response to the State
agency within 14 days. The FNS
response shall:

(1) Inform the State agency that the
request has been disapproved and the
reason for disapproval; or,

(ii) FNS recognizes that an emergency
situation exists and grants conditional
approval pending receipt of the State
agency’s formal submission of the IAPD
information specified at paragraph (d)(2)
of this section within 90 days from the
date of the State agency’s initial written
request.

(iii) If FNS approves the request
submitted under paragraph (i)(1) of this
section, FFP will be available from the
date the State agency acquires the IS
equipment and services.

(iv) If the complete IAPD submission
required by paragraph (d)(2) of this
section is not received by FNS within 90
days from the date of the initial written
request, costs may be subject to
disallowance.

(j) General cost requirements. — (1)
Cost determination. Actual costs must
be determined in compliance with OMB
Circular A-87 (available on OMB’s Web
site at http://www.whitehouse.gov/omb/
circulars_default/) and an FNS
approved budget, and must be
reconcilable with the approved FNS
funding level. A State agency shall not
claim reimbursement for costs charged
to any other Federal program or uses of
IS systems for purposes not connected
with SNAP. The approved APD cost
allocation plan includes the methods
which will be used to identify and
classify costs to be claimed. This
methodology must be submitted to FNS
as part of the request for FNS approval
of funding as required in paragraph (d)
of this section. Operational costs are to
be allocated based on the statewide cost
allocation plan rather than the APD cost
plan. Approved cost allocation plans for
ongoing operational costs shall not
apply to IS system development costs
under this section unless
documentation required under
paragraph (c) of this section is
submitted to and approvals are obtained
from FNS. Any APD-related costs
approved by FNS shall be excluded in
determining the State agency’s
administrative costs under any other
section of this part.

(2) Cost identification for purposes of
FFP claims. State agencies shall assign
and claim the costs incurred under an
approved APD in accordance with the
following criteria:

(i) Development costs. Using its
normal departmental accounting
system, in accordance with the cost
principles set forth in OMB Circular A—
87 (available on OMB’s Web site at
http://www.whitehouse.gov/omb/
circulars_default/), the State agency
shall specifically identify what items of
costs constitute development costs,
assign these costs to specific project cost
centers, and distribute these costs to
funding sources based on the specific
identification, assignment and
distribution outlined in the approved
APD. The methods for distributing costs
set forth in the APD should provide for
assigning identifiable costs, to the extent
practicable, directly to program/
functions. The State agency shall amend
the cost allocation plan required by
§277.9 (administrative cost principles)
to include the approved APD
methodology for the identification,

assignment and distribution of the
development costs.

(ii) Operational costs. Costs incurred
for the operation of an IS shall be
identified and assigned by the State
agency to funding sources in accordance
with the approved cost allocation plan
required by § 277.9 (administrative cost
principles).

(iii) Service agreement costs. States
that operate a central data processing
facility shall use their approved central
service cost allocation plan required by
OMB Circular A-87 (available on OMB’s
Web site at http://www.whitehouse.gov/
omb/circulars_default/) to identify and
assign costs incurred under service
agreements with the State agency. The
State agency shall then distribute these
costs to funding sources in accordance
with paragraphs (j)(2)(i) and (ii) of this
section.

(3) Capital expenditures. The State
agency shall charge the costs of IT
equipment having unit acquisition costs
or total aggregate costs, at the time of
acquisition, of more than $25,000 by
means of depreciation or use allowance,
unless a waiver is specifically granted
by FNS. If the equipment acquisition is
part of an APD that is subject to the
prior approval requirements of
paragraph (c)(2) of this section, the State
agency may submit the waiver request
as part of the APD.

(4) Claiming costs. Prior to claiming
funding under this section the State
agency shall have complied with the
requirements for obtaining approval and
prior approval of paragraph (c) of this
section.

(5) Budget authority. FNS approval of
requests for funding shall provide
notification to the State agency of the
budget authority and dollar limitations
under which such funding may be
claimed. FNS shall provide this amount
as a total authorization for such funding
which may not be exceeded unless
amended by FNS. FNS’s determination
of the amount of this authorization shall
be based on the budget submitted by the
State agency. Activities not included in
the approved budget, as well as
continuation of approved activities
beyond scheduled deadlines in the
approved plan, shall require FNS
approval of an As Needed APD Update
as prescribed in paragraphs (c)(3)(i)(D)
and (d)(4) of this section, including an
amended State budget. Requests to
amend the budget authorization
approved by FNS shall be submitted to
FNS prior to claiming such expenses.

(k) Access to the system and records.
Access to the system in all aspects,
including but not limited to design,
development, and operation, including
work performed by any source, and
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including cost records of contractors
and subcontractors, shall be made
available by the State agency to FNS or
its authorized representatives at
intervals as are deemed necessary by
FNS, in order to determine whether the
conditions for approval are being met
and to determine the efficiency,
economy and effectiveness of the
system. Failure to provide full access to
all parts of the system may result in
suspension and/or termination of SNAP
funds for the costs of the system and its
operation.

(1) Ownership rights—(1) Software.—
(i) The State or local government shall
include a clause in all procurement
instruments which provides that the
State or local government shall have all
ownership rights in any software or
modifications thereof and associated
documentation designed, developed or
installed with FFP under this section.

(ii) FNS reserves a royalty-free,
nonexclusive, and irrevocable license to
reproduce, publish or otherwise use and
to authorize others to use for Federal
Government purposes, such software,
modifications and documentation.

(iii) Proprietary operating/vendor
software packages which meet the
definition of COTS at paragraph (b) of
this section shall not be subject to the
ownership provisions in paragraphs
M(1)(1) and (1)(1)(ii) of this section. FFP
is not available for development costs
for proprietary application software
developed specifically for SNAP.

(2) Information Systems equipment.
The policies and procedures governing
title, use and disposition of property
purchased with FFP, which appear at
§277.13 (Property) are applicable to IS
equipment.

(m) Information system security
requirements and review process—(1)
Information system security
requirements. State and local agencies
are responsible for the security of all IS
projects under development, and
operational systems involved in the
administration of SNAP. State and local
agencies shall determine appropriate IS
security requirements based on
recognized industry standards or
compliance with standards governing
security of Federal information systems
and information processing.

(2) Information security program.
State agencies shall implement and
maintain a comprehensive Security
Program for IS and installations
involved in the administration of the
SNAP. Security Programs shall include
the following components:

(i) Determination and implementation
of appropriate security requirements as
prescribed in paragraph (m)(1) of this
section.

(ii) Establishment of a security plan
and, as appropriate, policies and
procedures to address the following
areas of IS security:

(A) Physical security of IS resources;

(B) Equipment security to protect
equipment from theft and unauthorized
use;

(C) Software and data security;

(D) Telecommunications security;

(E) Personnel security;

(F) Contingency plans to meet critical
processing needs in the event of short-
or long-term interruption of service;

(G) Emergency preparedness; and

(H) Designation of an Agency IS
Security Manager.

(iii) Periodic risk analyses. State
agencies shall establish and maintain a
program for conducting periodic risk
analyses to ensure that appropriate,
cost-effective safeguards are
incorporated into new and existing
systems. In addition, risk analyses shall
be performed whenever significant
system changes occur.

(3) IS security reviews. State agencies
shall review the security of IS involved
in the administration of SNAP on a
biennial basis. At a minimum, the
reviews shall include an evaluation of
physical and data security, operating
procedures and personnel practices.
State agencies shall maintain reports of
their biennial IS security reviews,
together with pertinent supporting
documentation, for Federal review upon
request.

(4) Applicability. The security
requirements of this section apply to all
IS systems used by State and local
governments to administer SNAP.

Dated: December 24, 2013.
Yvette S. Jackson,

Acting Administrator, Food and Nutrition
Service.

[FR Doc. 2013-31347 Filed 12-31-13; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF ENERGY

10 CFR Parts 218, 431, 490, 601, 820,
824, 851, 1013, 1017, and 1050

RIN 1990-AA43
Inflation Adjustment of Civil Monetary
Penalties

AGENCY: Office of the General Counsel,
U.S. Department of Energy.

ACTION: Final rule.

SUMMARY: The Department of Energy
(“DOE”) today publishes this final rule
to adjust DOE’s civil monetary penalties
(“CMPs”) for inflation as mandated by
the Debt Collection Improvement Act of

1996. This rule adjusts CMPs within the
jurisdiction of DOE to the maximum
extent allowed by the Federal Civil
Penalties Inflation Adjustment Act of
1990, as amended by the Debt
Collection Improvement Act of 1996.
DATES: This rule is effective February 3,
2014.

FOR FURTHER INFORMATION CONTACT:
Preeti Chaudhari, U.S. Department of
Energy, Office of the General Counsel,
GC-71, 1000 Independence Avenue
SW., Washington, DC 20585, (202) 586—
8078.

SUPPLEMENTARY INFORMATION:

1. Background

II. Method of Calculation

III. Summary of Final Rule

IV. Final Rulemaking

V. Regulatory Review

I. Background

In order to preserve the deterrent
effect of civil penalties and foster
compliance with the law, the Federal
Civil Penalties Inflation Adjustment Act
of 1990, 28 U.S.C. 2461 note, as
amended by the Debt Collection
Improvement Act of 1996 (Pub. L. 104—
134) (“the Act”), requires Federal
agencies to regularly adjust each CMP
provided by law within the jurisdiction
of the agency. Also, the Act in part
requires each agency to make further
adjustments at least once every four
years.

The Act provides that any increase in
a CMP due to the calculated inflation
adjustments shall apply only to
violations that occur after the date the
increase takes effect and states that the
initial inflation adjustment may not
exceed 10 percent of the existing
penalty.

1I. Method of Calculation

Under the Act, the inflation
adjustment for each applicable CMP is
determined by increasing the maximum
civil penalty amount per violation by
the cost-of-living adjustment. The ““cost-
of-living” adjustment is defined as the
amount by which the Consumer Price
Index (CPI) for the month of June of the
calendar year preceding the adjustment
exceeds the CPI for the month of June
of the year in which the amount of such
civil penalty was last set or adjusted
pursuant to law. Any calculated
increase under this adjustment is
rounded to the nearest—

(1) Multiple of $10 in the case of
penalties less than or equal to $100;

(2) Multiple of $100 in the case of
penalties greater than $100 but less than
or equal to $1,000;

(3) Multiple of $1,000 in the case of
penalties greater than $1,000 but less
than or equal to $10,000;
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(4) Multiple of $5,000 in the case of
penalties greater than $10,000 but less
than or equal to $100,000;

(5) Multiple of $10,000 in the case of
penalties greater than $100,000 but less
than or equal to $200,000; and

(6) Multiple of $25,000 in the case of
penalties greater than $200,000.

28 U.S.C. 2461 note, sec. 5.
ITI. Summary of Final Rule

The following list summarizes the
existing DOE regulations containing

civil monetary penalties, and the
penalties before and after adjustment. In
some cases, the penalties remained the
same after adjustment as before
adjustment.

DOE regulation containing civil monetary penalty

Before adjustment

After adjustment

10 CFR 207.7
10 CFR 218.42
10 CFR 429.120 (formerly 10 CFR 430.61)

10 CFR 431.382 (formerly 10 CFR 431.122 and 10 CFR

431.191).
10 CFR 490.604
10 CFR 501.181(c)

10 CFR 601.400 and App A

10 CFR 820.811
10 CFR 824.1 and App A ...
10 CFR 824.4 and App A ....
10 CFR 851.5 and App B2 ..
10 CFR 1013.3
10 CFR 1017.29 ....
10 CFR 1050.303

—20/bbl ...,
—minimum $15,000 ...
—maximum $150,000

$150,000
$110,000 ....
$110,000 ....
$75,000
$8,000
$150,000 ...

$4,000
$9,000
$200
$200

$9,000
—$40,000
—3.3/mcf
—20/bbl
—minimum $15,000
—maximum
$160,000.
$160,000
$120,000
$120,000
$80,000
$9,000
$160,000
$9,000

1The civil penalties under this section and 10 CFR 851.5 encompass the civil penalty authorized by 50 U.S.C. 2731 (formerly 42 U.S.C.
7274d). Title 50 U.S.C. 2731 establishes a maximum civil penalty of $5,000 per day for failure of any DOE contractor to provide specified training
to individuals it employs who are engaged in hazardous substance response or emergency response at DOE nuclear weapons facilities or for
failure to certify to DOE that such employees are adequately trained pursuant to orders issued by DOE relating to employee safety training. In
2009, the maximum civil penalty amount was adjusted to $5,500 for each day of a violation. In corresponding guidance, DOE is today adjusting
the civil penalty to a maximum of $6,000 for each day a violation occurs. The adjusted civil penalty is well under the maximum civil penalty pro-
vided under 10 CFR 820.81 and 10 CFR 851.5. This footnote shall not be construed as limiting DOE’s discretion to impose civil penalties for vio-
lations of training requirements contained in DOE’s Nuclear Safety Requirements or 10 CFR Part 851, including training requirements relating to
hazardous substance response or emergency response at DOE’s nuclear weapons facilities.

2 See footnote 1.

IV. Final Rulemaking

In accordance with 5 U.S.C. 553(b),
the Administrative Procedure Act, DOE
generally publishes a rule in a proposed
form and solicits public comment on it
before issuing the rule in final.
However, 5 U.S.C. 553(b)(B) provides an
exception to the public comment
requirement if the agency finds good
cause to omit advance notice and public
participation. Good cause is shown
when public comment is
“impracticable, unnecessary, or contrary
to the public interest.”

DOE finds that providing an
opportunity for public comment prior to
publication of this rule is not necessary
because DOE is carrying out a
ministerial, non-discretionary duty
specified in an Act of Congress. This
rule incorporates requirements
specifically set forth in 28 U.S.C. 2461
note requiring DOE to issue a regulation
implementing inflation adjustments for
all its civil penalty provisions. The
formula for the amount of the penalty
adjustment is prescribed by Congress.
Prior notice and opportunity to
comment are therefore unnecessary in
this case because these changes are not
subject to the exercise of discretion by

DOE. These technical changes, required
by law, do not substantively alter the
existing regulatory framework nor in
any way affect the terms under which
DOE assesses civil penalties.

V. Regulatory Review
A. Executive Order 12866

Today’s rule has been determined not
to be a significant regulatory action
under Executive Order 12866,
“Regulatory Planning and Review,” 58
FR 51735 (October 4, 1993).
Accordingly, this action was not subject
to review under that Executive Order by
the Office of Information and Regulatory
Affairs of the Office of Management and
Budget.

B. National Environmental Policy Act

DOE has determined that this final
rule is covered under the Categorical
Exclusion found in DOE’s National
Environmental Policy Act regulations at
paragraph A5 of Appendix A to Subpart
D, 10 CFR part 1021, which applies to
a rulemaking that amends an existing
rule or regulation and that does not
change the environmental effect of the
rule or regulation being amended.
Accordingly, neither an environmental

assessment nor an environmental
impact statement is required.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment. As
discussed above, DOE has determined
that prior notice and opportunity for
public comment is unnecessary. In
accordance with 5 U.S.C. 604(a), no
regulatory flexibility analysis has been
prepared for today’s rule.

D. Paperwork Reduction Act

This final rule imposes no new
information collection requirements
subject to the Paperwork Reduction Act.

E. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) generally
requires Federal agencies to examine
closely the impacts of regulatory actions
on State, local, and tribal governments.
Section 201 excepts agencies from
assessing effects on State, local or tribal
governments or the private sector of
rules that incorporate requirements
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specifically set forth in law. Because
this rule incorporates requirements
specifically set forth in 28 U.S.C. 2461
note, DOE is not required to assess its
regulatory effects under Section 201.
Unfunded Mandates Reform Act
sections 202 and 205 do not apply to
today’s action because they apply only
to rules for which a general notice of
proposed rulemaking is published.
Nevertheless, DOE has determined that
today’s regulatory action does not
impose a Federal mandate on State,
local, or tribal governments or on the
public sector.

F. Treasury and General Government
Appropriations Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule that may affect family
well being. This rule would not have
any impact on the autonomy or integrity
of the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

G. Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999) imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. DOE has examined this
rule and has determined that it would
not preempt State law and would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. No further action
is required by Executive Order 13132.

H. Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to

the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this rule meets
the relevant standards of Executive
Order 12988.

I. Treasury and General Government
Appropriations Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516 note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (February 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (October 7, 2002). DOE has
reviewed today’s rule under the OMB
and DOE guidelines and has concluded
that it is consistent with applicable
policies in those guidelines.

J. Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001) requires Federal agencies to
prepare and submit to the OMB, a
Statement of Energy Effects for any
proposed significant energy action. A
“significant energy action” is defined as
any action by an agency that
promulgated or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed

statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
Today’s regulatory action would not
have a significant adverse effect on the
supply, distribution, or use of energy
and is therefore not a significant energy
action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

K. Congressional Notification

As required by 5 U.S.C. 801, DOE will
submit to Congress a report regarding
the issuance of today’s final rule prior
to the effective date set forth at the
outset of this notice. The report will
state that it has been determined that
the rule is not a “major rule” as defined
by 5 U.S.C. 801(2).

List of Subjects
10 CFR Part 218

Administrative practice and
procedure, Penalties, Petroleum
allocation.

10 CFR Part 431

Administrative practices and
procedure, Confidential business
information, Energy conservation,
Reporting and recordkeeping
requirements.

10 CFR Part 490

Administrative practice and
procedure, Energy conservation,
Penalties.

10 CFR Part 601

Government contracts, Grant
programs, Loan programs, Penalties.

10 CFR Part 820

Administrative practice and
procedure, Government contracts,
Penalties, Radiation protection.

10 CFR Part 824

Government contracts, Nuclear
materials, Penalties, Security measures.

10 CFR Part 851

Civil penalty, Hazardous substances,
Occupational safety and health, Safety,
Reporting and recordkeeping
requirements.

10 CFR Part 1013

Administrative practice and
procedure, Claims, Fraud, Penalties.

10 CFR Part 1017

Administrative practice and
procedure, Government contracts,
National Defense, Nuclear Energy,
Penalties, Security measures.
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10 CFR Part 1050

Decorations, medals, awards, Foreign
relations, Government employees,
Government property, Reporting and
recordkeeping requirements.

Issued in Washington, DC, on December
13, 2013.

Eric J. Fygi,
Deputy General Counsel.

For the reasons set forth in the
preamble, DOE amends chapters II, III,
and X of title 10 of the Code of Federal
Regulations as set forth below.

PART 218—STANDBY MANDATORY
INTERNATIONAL OIL ALLOCATION

m 1. The authority citation for part 218
continues to read as follows:

Authority: 15 U.S.C. 751 et seq.; 15 U.S.C.
787 et seq.; 42 U.S.C. 6201 et seq.; 42 U.S.C.
7101 et seq.; E.O. 11790, 39 FR 23185; E.O.
12009, 42 FR 46267; 28 U.S.C. 2461 note.

m 2. Section 218.42 is amended by
revising paragraph (b)(1) to read as
follows:

§218.42 Sanctions.
* * * * *

(b) Penalties. (1) Any person who
violates any provision of part 218 of this
chapter or any order issued pursuant
thereto shall be subject to a civil penalty
of not more than $9,000 for each

violation.
* * * * *

PART 431—ENERGY EFFICIENCY
PROGRAM FOR CERTAIN
COMMERCIAL AND INDUSTRIAL
EQUIPMENT

m 3. The authority citation for part 431

continues to read as follows:
Authority: 42 U.S.C. 6291-6317.

m 4. Section 431.382 is amended by

revising paragraph (b) to read as follows:

§431.382 Prohibited acts.
* * * * *

(b) In accordance with sections 333
and 345 of the Act, any person who
knowingly violates any provision of
paragraph (a) of this section may be
subject to assessment of a civil penalty

of no more than $200 for each violation.
* * * * *

PART 490—ALTERNATIVE FUEL
TRANSPORTATION PROGRAM

m 5. The authority citation for part 490
continues to read as follows:

Authority: 42 U.S.C. 7191 et seq.; 42
U.S.C. 13201, 13211, 13220, 13251 et seq.

m 6. Section 490.604 is amended by

revising paragraph (a) to read as follows:

§490.604 Penalties and Fines.

(a) Civil Penalties. Whoever violates
§490.603 of this part shall be subject to
a civil penalty of not more than $9,000
for each violation.

* * * * *

PART 601—NEW RESTRICTIONS ON
LOBBYING

m 7. The authority citation for part 601
continues to read as follows:

Authority: 31 U.S.C. 1352; 42 U.S.C. 7254
and 7256; 31 U.S.C. 6301-6308; 28 U.S.C.
2461 note.

m 8. Section 601.400 is amended by
revising paragraphs (a), (b) and (e) to
read as follows:

§601.400 Penalties.

(a) Any person who makes an
expenditure prohibited herein shall be
subject to a civil penalty of not less than
$15,000 and not more than $160,000 for
each such expenditure.

(b) Any person who fails to file or
amend the disclosure form (see
appendix B) to be filed or amended if
required herein, shall be subject to a
civil penalty of not less than $15,000
and not more than $160,000 for each

such failure.
* * * * *

(e) First offenders under paragraphs
(a) or (b) of this section shall be subject
to a civil penalty of $15,000, absent
aggravating circumstances. Second and
subsequent offenses by persons shall be
subject to an appropriate civil penalty
between $15,000 and $160,000, as
determined by the agency head or his or

her designee.
* * * * *

m 9. Appendix A to part 601 is amended
by:
m a. Revising the last sentence of the
undesignated paragraph following
paragraph (3) of the section entitled,
“Gertification for Contracts, Grants,
Loans, and Cooperative Agreements’’;
and
m b. Revising the last sentence of the last
undesignated paragraph, in the section
entitled, “Statement for Loan
Guarantees and Loan Insurance”.

The revisions read as follows:

Appendix A to Part 601—Certification
Regarding Lobbying

Certification for Contracts, Grants, Loans, and
Cooperative Agreements
* * * * *

(3) * *x %

* * * Any person who fails to file the
required certification shall be subject to a
civil penalty of not less than $15,000 and not
more than $160,000 for each such failure.

Statement for Loan Guarantees and Loan
Insurance
* * * * *

* * * Any person who fails to file the
required statement shall be subject to a civil
penalty of not less than $15,000 and not more
than $160,000 for each such failure.

PART 820—PROCEDURAL RULES
FOR DOE NUCLEAR ACTIVITIES

m 10. The authority citation for part 820
continues to read as follows:

Authority: 42 U.S.C. 2201; 2282(a); 7191;
28 U.S.C. 2461 note; 50 U.S.C. 2410.

m 11. Section 820.81 is amended by
revising the first sentence to read as
follows:

§820.81 Amount of penalty.

Any person subject to a penalty under
42 U.S.C. 2282a shall be subject to a
civil penalty in an amount not to exceed
$160,000 for each such violation. * * *

PART 824—PROCEDURAL RULES
FOR THE ASSESSMENT OF CIVIL
PENALTIES FOR CLASSIFIED
INFORMATION SECURITY
VIOLATIONS

m 12. The authority citation for part 824
continues to read as follows:

Authority: 42 U.S.C. 2201, 2282b, 7101 et
seq., 50 U.S.C. 2401 et seq.

m 13. Section 824.1 is amended by
revising the second sentence to read as
follows:

§824.1 Purpose and scope.

* * * Subsection a. provides that any
person who has entered into a contract
or agreement with the Department of
Energy, or a subcontract or
subagreement thereto, and who violates
(or whose employee violates) any
applicable rule, regulation or order
under the Act relating to the security or
safeguarding of Restricted Data or other
classified information, shall be subject
to a civil penalty not to exceed $120,000
for each violation. * * *

W 14. Section 824.4 is amended by
revising paragraph (c) to read as follows:

§824.4 Civil penalties.
* * * * *

(c) The Director may propose
imposition of a civil penalty for
violation of a requirement of a
regulation or rule under paragraph (a) of
this section or a compliance order
issued under paragraph (b) of this
section, not to exceed $120,000 for each

violation.
* * * * *

m 15. Appendix A to part 824 is
amended by:
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m a. Revising the fourth and sixth
sentences of paragraph 2.e., “Civil
Penalty,” in section VIII entitled
“Enforcement Actions”; and
m b. Revising the last sentence of
paragraph 3.d., “Adjustment Factors,”
in section VIII entitled “Enforcement
Actions”.

The revisions read as follows:

Appendix A to Part 824—General
Statement of Enforcement Policy

* * * * *

VIII. Enforcement Actions

* * * * *
2. Civil Penalty

* * * * *

e. * * *In no instance will a civil penalty
for any one violation exceed the $120,000
statutory limit per violation. * * * Thus, the
per violation cap will not shield a DOE
contractor that is or should have been aware
of an ongoing violation and has not reported
it to DOE and taken corrective action despite
an opportunity to do so from liability
significantly exceeding $120,000. * * *

* * * * *

3. Adjustment Factors
* * * * *

d. * * * Based on the degree of such
factors, DOE may escalate the amount of civil
penalties up to the statutory maximum of
$120,000 per violation per day for continuing
violations.

* * * * *

PART 851—WORKER SAFETY AND
HEALTH PROGRAM

m 16. The authority citation for part 851
continues to read as follows:
Authority: 42 U.S.C. 2201(i)(3), (p); 42

U.S.C. 2282c; 42 U.S.C. 5801 et seq.; 42
U.S.C. 7101 et seq.; 50 U.S.C. 2401 et seq.

m 17. Section 851.5 is amended by
revising the first sentence of paragraph
(a) to read as follows:

§851.5 Enforcement.

(a) A contractor that is indemnified
under section 170d. of the AEA (or any
subcontractor or supplier thereto) and
that violates (or whose employee
violates) any requirement of this part
shall be subject to a civil penalty of up
to $80,000 for each such violation.

EE

* * * * *

m 18. Appendix B to part 851 is
amended by:
m a. Revising the last sentences of
paragraphs (b)(1) and (b)(2) in section
VI;
m b. Revising paragraph 1.(e)(1) in
section IX ; and
m c. Revising the fourth sentence in
paragraph 2.(f) in section IX.

The revisions read as follows:

Appendix B to Part 851—General
Statement of Enforcement Policy

* * * * *

VI. Severity of Violations

(b) * Kk ok

(1) * * * A Severity Level I violation
would be subject to a base civil penalty of up
to 100% of the maximum base civil penalty
of $80,000.

(2) * * * A Severity Level II violation
would be subject to a base civil penalty up
to 50% of the maximum base civil penalty
($40,000).

* * * * *

IX. Enforcement Actions

* * * * *
1. Notice of Violation

* * * * *
(e) * % %

(1) DOE may assess civil penalties of up to
$80,000 per violation per day on contractors
(and their subcontractors and suppliers) that
are indemnified by the Price-Anderson Act,
42 U.S.C. 2210(d). See 10 CFR 851.5(a).

* * * * *
2. Civil Penalty
* * * * *

(f) * * * In no instance will a civil penalty
for any one violation exceed the statutory
limit of $80,000 per day. * * *

* * * * *

PART 1013—PROGRAM FRAUD CIVIL
REMEDIES AND PROCEDURES

m 19. The authority citation for part
1013 continues to reads as follows:

Authority: 31 U.S.C. 3801-3812; 28 U.S.C.
2461 note.

m 20. Section 1013.3 is amended by
revising paragraphs (a)(1)(iv) and
(b)(1)(ii) to read as follows:

§1013.3 Basis for civil penalties and
assessments.

(a] R

(1) * % %

(iv) Is for payment for the provision
of property or services which the person
has not provided as claimed, shall be
subject, in addition to any other remedy
that may be prescribed by law, to a civil
penalty of not more than $9,000 for each

such claim.
* * * * *

(b] E

(1) EE

(ii) Contains or is accompanied by an
express certification or affirmation of
the truthfulness and accuracy of the
contents of the statement, shall be
subject, in addition to any other remedy
that may be prescribed by law, to a civil
penalty of not more than $9,000 for each
such statement.
* * * * *

PART 1017—IDENTIFICATION AND
PROTECTION OF UNCLASSIFIED
CONTROLLED NUCLEAR
INFORMATION

m 21. The authority citation for part
1017 continues to read as follows:

Authority: 42 U.S.C. 7101 et seq.; 50 U.S.C.
2401 et seq.; 42 U.S.C. 2168; 28 U.S.C. 2461.

m 22. Section 1017.29 is amended by
revising paragraph (c) to read as follows:

§1017.29 Civil penalty.
* * * * *

(c) Amount of penalty. The Director
may propose imposition of a civil
penalty for violation of a requirement of
a regulation under paragraph (a) of this
section or a compliance order issued
under paragraph (b) of this section, not
to exceed $160,000 for each violation.

* * * * *

PART 1050—FOREIGN GIFTS AND
DECORATIONS

m 23. The authority citation for part
1050 continues to read as follows:
Authority: The Constitution of the United
States, Article I, Section 9; 5 U.S.C. 7342; 22
U.S.C. 2694; 42 U.S.C. 7254 and 7262; 28
U.S.C. 2461 note.
W 24. Section 1050.303 is amended by
revising the last sentence in paragraph
(d) to read as follows:

§1050.303 Enforcement.
* * * * *

(d) * * * The court in which such
action is brought may assess a civil
penalty against such employee in any
amount not to exceed the retail value of
the gift improperly solicited or received
plus $9,000.

[FR Doc. 2013—-31326 Filed 12—31-13; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 61 and 141
[Docket No.: FAA-2013-0809]

Notice of Policy Change for the Use of
FAA Approved Training Devices

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Policy statement.

SUMMARY: The notification provides
information and guidance concerning
the use of FAA approved ground
trainers, Personal Computer Aviation
Training Device’s (PCATD), Flight
Training Devices (FTD) level 1-3, and
Aviation Training Devices (ATD).
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DATES: Effective Date: The policy
described herein is effective February 3,
2014.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
policy notice, contact AFS—-810, Airmen
Certification and Training Branch, 800
Independence Ave. SW., Washington,
DC 20591 202-385-9600
SUPPLEMENTARY INFORMATION:

Background

Since the 1970s, the FAA has
gradually expanded the use of flight
simulation for training—first permitting
simulation to be used in air carrier
training programs and eventually
permitting pilots to credit time in
devices toward the aeronautical
experience requirements for
certification and recency. Currently,
Title 14 of the Code of Federal
Regulations (14 CFR) part 60 governs
the qualification of full flight simulators
and flight training devices (levels 4
through 7). The FAA has, however,
approved other devices for use in
certification training under the authority
provided in 14 CFR 61.4(c).

For over 30 years, the FAA has issued
Letters of Authorization (LOASs) to
manufacturers of ground trainers,
personal computer-based aviation
training devices (PCATD), FTDs (levels
1 through 3), basic aviation training
devices (BATD), and advanced aviation
training devices (AATD). These LOAs
were based on guidance provided in
advisory circulars that set forth the
qualifications and capabilities for the
devices. Prior to 2008, most LOAs were
issued under the guidance provided in
advisory circular AC 61-126,
Qualification and Approval of Personal
Computer-Based Aviation Training
Devices, and AC 120—45, Airplane
Flight Training Device Qualification.
Since July 2008, the FAA has been
approving devices in accordance with
Advisory Circular 61-136, FAA
Approval of Basic Aviation Training
Devices (BATD) and Advanced Aviation
Training Devices (AATD).

Generally, the LOAs that have been
issued list the approved uses for the
devices with specific regulatory
references. Several of these regulations
have changed over the years, and some
approved uses are no longer
permissible.? In addition, the majority
of these LOAs were issued to

1 Some of these devices at one time were
approved for practical tests for pilot certification
and ratings. However, because these trainers are not
tested to the levels of fidelity required for FFSs and
FTDs, they are no longer listed in the PTS for use
during testing. Specifically, level 1-3 flight training
devices have been removed from the task table in
each PTS.

manufacturers without a specific
expiration date. The LOAs simply
placed obligations on the manufacturer
and the eventual operator of the device
to ensure that the device was properly
maintained and that annual reports
were submitted to the FAA regarding
the status and continued use of the
device. It is unclear the extent that these
reporting requirements have been
satisfied. Moreover, devices approved
prior to July 2008 have not been
assessed under the most current
guidance provided in AC 61-136.

In 2009, the FAA issued a final rule
that placed express limits on the
amount of instrument training in an
ATD that could be credited toward the
aeronautical experience requirements
for an instrument rating. 74 FR 42500
(Aug. 21, 2009). Under § 61.65(i), no
more than 10 hours of instrument time
received in an ATD may be credited
toward instrument time requirements of
that section. Likewise, appendix C to
part 141 states that credit for instrument
training in an ATD cannot exceed 10%
of the total flight training hour
requirements of an approved course.

The FAA has determined that it may
not use LOAs as a means to exceed
express limits that have been placed in
the regulations through notice and
comment rulemaking. As such, any
LOAs for new devices that the FAA has
issued since August 2013 reflect current
regulatory requirements. Because,
however, manufacturers and operators
who hold LOAs issued prior to August
2013, have acted in reliance on FAA
statements that were inconsistent with
the regulations, the FAA is granting a
limited exemption from the requirement
in the regulations to provide
manufacturers, operators, and pilots
currently training for an instrument
rating time to adjust to the reduction in
hours. This short-term exemption will
provide an interim period to transition
the LOAs for currently approved
devices in accordance with this policy.2
This exemption is in the public interest
because it will prevent undue harm
caused by reasonable reliance on FAA
statements.

In addition, the FAA notes that,
notwithstanding any statements in
existing LOAs, only FFS and FTDs
levels 4—7 approved under part 60 may
be used during a practical test as noted

2The FAA is granting an exemption from
§61.65(i) for pilots applying for an instrument
rating who have received training from a training
provider who operates an ATD under the reduced
training hours. The FAA is also granting an
exemption to training providers from appendix C to
part 141 to permit them to continue to train during
the transition period under training programs with
more than 10% of the training time in ATDs.

in the appropriate Practical Test
Standards (PTS) for the certificate or
rating sought. The current PTSs reflect
that no portion of a practical test may
be conducted in an ATD.

Policy

Due to regulatory changes, new
standards for qualifying aviation
training devices, and ongoing
improvements in technology, the FAA
has determined that it is necessary to
ensure all approved devices meet
current standards contained in AC 61—
136 (issued in July 2008) and are
consistent with existing regulations. As
such, all manufacturers of devices 3
(including ground trainers, PCATD, FTD
level 1-3, and ATDs) who currently
hold an LOA (or any other official
method of approval) must apply for a
new LOA. By January 1, 2015, all FAA
approved training devices must have an
LOA that has been reissued by AFS-800
(excluding part 60 approvals) that: (1)
Assesses the training device under the
standards in current AC 61-136; (2)
contains an expiration date; and (3)
reflects current regulatory requirements.
The only exception to the reapplication
requirement in this notice applies to
new devices that received their first
LOAs after August 23, 2013. As noted,
these devices have been approved in
accordance with AC 61-136, contain
expiration dates, and reference the
appropriate regulatory limitations.

After January 1, 2015, all LOAs
previously issued prior to August 23,
2013, for training devices approved to
meet requirements under parts 61 and
141 will terminate. This means that
experience obtained in these devices
may no longer be credited toward
aeronautical experience or currency
requirements in parts 61 and 141. In
order to promote standardization, LOAs
for any training device used for
certification and recency under parts 61
and 141 that are not approved by the
National Simulator Program AFS-205
will be issued only by General Aviation
and Commercial Division, AFS—-800.
The FAA notes that, as part of this
process, renewed LOAs (as well as any
LOA issued for a new device) will
contain limitations for instrument
training that are consistent with the
express aeronautical experience limits

3The FAA expects that most requests for
approval will come from the ATD manufacturer.
However, the FAA understands that in some cases
the manufacturer may no longer exist or may not
wish to seek approval for a particular device. As
such, the FAA will accept approval requests from
individual ATD owners. An ATD owner can be
considered synonymous with a manufacturer for
the purpose of submitting and receiving device
approvals as described in this notice.
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for an instrument rating found in §61.65
and appendix C to part 141.

LOAs that are reissued in accordance
with this notice will contain language
noting the previously discussed
exemption that will permit operators of
approved devices to continue to use
ATDs at the higher levels set forth in the
previously approved LOAs—and pilots
applying for an instrument rating will
be permitted to take the practical test
with the aeronautical experience set
forth in the LOAs—until January 1,
2015. After this date, no applicant for an
instrument rating may use more than 10
hours of instrument training in an ATD
toward the minimum aeronautical
experience requirements required to
take the practical test for an instrument
rating. In addition, no graduate of a
training program approved under
appendix C to part 141 may credit more
than 10% of the required coursework in
ATDs (unless that program has been
approved in accordance with
§141.55(d) or (e)).# The FAA expects
manufacturers and operators to adjust
training in advance of this date so that
no applicant for an instrument rating is
ineligible. The FAA notes that the
regulations do not place a limit on the
amount of time that a person may train
in an ATD. Rather, the regulations place
a limit on the amount of time in an ATD
that may be credited toward the
aeronautical experience requirements
for an instrument rating. Operators may
continue to use these devices to
improve pilot proficiency and reduce
more costly time in an aircraft.

In order for any device, regardless of
issue date, to be used to gain the
aeronautical experience and currency
described in the letter of authorization,
that device must continue to perform to
standards required by that
authorization. In addition, all
conditions noted on the letter of
authorization must continue to be valid.
These conditions may include an
annual periodic inspection and
stakeholder report verifying
performance to original standards.

4Part 141 Appendix C describes the curriculum
requirements for an approved training course. After
January 1, 2015, no courses approved under part
141 appendix C rating may allow for more than
10% of the required coursework to have been
completed in an ATD. After January 1, 2015, no
person may graduate from a course that allows for
more than 10% of the required coursework to have
been completed in an ATD. The exception is those
courses that have been approved under § 141.55 (d)
and (e). The FAA recognizes that some pilot schools
will need to revise their instrument-rating training
program to reflect the 10% crediting limitation and
resubmit for approval. Alternatively, a pilot school
may elect to resubmit their training course for
approval under § 141.55 (d) and (e).

Applications for new LOAs

As noted above, all devices that
received initial approval before August
23, 2013 will require a new LOA to be
issued before January 1, 2015, in order
to continue to be used to obtain
aeronautical experience to meet
requirements under parts 61 and 141.
The FAA does not intend to reevaluate
every individual device as is the case for
FFSs and FTDs under part 60. Rather,
the FAA wants to ensure that the type
of device meets acceptable standards for
use in crediting aeronautical experience
and currency. The manufacturer will be
responsible for providing a copy of the
renewed LOA to any operator of the
device.

Devices that received approval between
July 14, 2008, and August 23, 2013

Devices that were approved between
July 14, 2008 and August 23, 2013 have
been assessed under the current
standards in AC 61-136; however, these
devices may not contain the current
regulatory limits of § 61.65(i) or part 141
Appendix C. Any LOA issued after July
14, 2008, may be reissued without the
need for additional evaluation.
Manufacturers must, however, submit a
letter to the General Aviation and
Commercial Division (AFS—800),
including a copy of the original
authorization, requesting a revised LOA
that will contain regulatory references
that reflect current requirements. If the
LOA contains an expiration date, this
new authorization will retain the
original expiration date.5 For LOAs
originally issued without an expiration
date, the new LOA will reflect a five-
year expiration date.

The new LOA will replace and
supersede the previous authorization.
However, as noted, the FAA will
continue to accept applicants for the
instrument rating practical test who
need to credit more than 10 hours of
instrument time in an ATD to meet the
minimum aeronautical experience
requirements until January 1, 2015.

Devices approved prior to July 14, 2008

All devices (including ground
trainers, PCATD, FTD level 1-3, and
ATDs) for which an LOA (or any other
official method of approval) was issued
prior to July 2008 must be reevaluated
under the standards set forth in the
current advisory circular. Manufacturers
of these devices will be required to
demonstrate that the device meets the
current standards for ATDs set forth in
AC 61-136. The manufacturer must
request this evaluation by the means

5Since January 2012, all LOAs have been issued
to manufacturers with a five-year expiration date.

described in AC 61-136 no later than
July 1, 2014, in order to ensure that the
FAA has adequate time to evaluate the
device and issue a new LOA before the
existing LOA terminates on January 1,
2015. The FAA cannot guarantee that
applications for reissued LOAs that are
received after July 1, 2014, will be
processed prior to the termination date.
The LOAs reissued for these devices
will be revised to contain expiration
dates and reflect current regulatory
requirements and references.
Disposition

The FAA has initiated a revision to
AC 61-136 and will amend obsolete
guidance concerning the approval and
use of PCATD’s, FTD’s (level 1-3) and
ATDs. The FAA will insert into AC 61—
136 all of the above policy concerning
these training devices. Please direct any
questions or requests concerning
information in this notice to AFS—-810,
Airmen Certification and Training
Branch, 800 Independence Ave. SW.,
Washington, DC 20591.

Issued in Washington, DC, on December
19, 2013.
John Barbagallo,

Acting Deputy Director, Flight Standards
Service.

[FR Doc. 2013-31094 Filed 12-31-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 740, 742, 744, 770, 772
and 774

[Docket No. 110928603-3999-02]
RIN 0694—-AF39

Revisions to the Export Administration
Regulations: Military Vehicles; Vessels
of War; Submersible Vessels,
Oceanographic Equipment; Related
Items; and Auxiliary and Miscellaneous
Items That the President Determines
No Longer Warrant Control Under the
United States Munitions List; Final
Rule; Correction

AGENCY: Bureau of Industry and
Security, Commerce.
ACTION: Final rule; correction

SUMMARY: The Bureau of Industry and
Security (BIS) is correcting a final rule
that appeared in the Federal Register of
July 8, 2013 (78 FR 40892) (here and
after referred to as the July 8 rule),
which becomes effective on January 6,
2014. The July 8 rule adds to the Export
Administration Regulations (EAR)
controls on military vehicles and related
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items; vessels of war and related items;
submersible vessels, oceanographic
equipment and related items; and
auxiliary and miscellaneous items that
the President has determined no longer
warrant control on the United States
Munitions List (USML). The July 8 rule
also adds to the EAR controls on items
within the scope of the Munitions List
(WAML) of the Wassenaar Arrangement
on Export Controls for Conventional
Arms and Dual-Use Goods and
Technologies (Wassenaar Arrangement)
that are not specifically identified on
the USML or the Commerce Control List
(CCL) but that were subject to USML
jurisdiction. Finally, the July 8 rule
moves certain items that were already
subject to the EAR to the new Export
Control Classification Numbers (ECCNs)
created by this rule. The July 8 rule was
published in conjunction with the
publication of a Department of State,
Directorate of Defense Trade Controls
rule revising USML Categories VII, VI,
XX, and XIII to control those articles the
President has determined warrant
control in those Categories of the USML.
Both rules are part of the President’s
Export Control Reform Initiative. The
revisions in the July 8 final rule are also
part of Commerce’s retrospective
regulatory review plan under Executive
Order (EO) 13563. The Department of
State is also correcting today its final
rule that appeared in the Federal
Register of July 8, 2013 (78 FR 40922).
DATES: This rule is effective January 6,
2014.

ADDRESSES: Commerce’s full plan can be
accessed at: http://open.commerce.gov/
news/2011/08/23/commerce-
planretrospective-analysis-existing-
rules.

FOR FURTHER INFORMATION CONTACT: For
questions regarding ground vehicles and
related items controlled under ECCNs
0Y606, contact Gene Christiansen,
Office of National Security and
Technology Transfer Controls, at 202—
482-2984 or gene.christiansen@
bis.doc.gov.

For questions regarding surface
vessels and related items controlled
under ECCNs 8Y609 or submersible
vessels and related items controlled
under ECCNs 8Y620, contact Alexander
Lopes, Office of Nonproliferation and
Treaty Compliance, at 202—482—4875 or
alexander.lopes@bis.doc.gov.

For questions regarding miscellaneous
equipment, materials, and related items
controlled under ECCNs 0Y617, contact
Michael Rithmire, Office of National
Security and Technology Transfer
Controls, at 202—482-6105 or
michael.rithmire@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

The Bureau of Industry and Security
(BIS) provides the following corrections
to the final rule that appeared in the
Federal Register of July 8, 2013 (78 FR
40892). These include correcting
regulatory text to ensure the regulatory
text reflects the intent of the July 8 final
rule and the regulatory text of other
final rules published implementing
Export Control Reform. In addition,
these corrections remove references to
Export Control Classification Number
(ECCN) 8A018 in other parts of the EAR
because it is no longer needed based on
the amendments included in the July 8
final rule.

In FR Doc. 2013-16238 appearing on
page 40892 in the Federal Register of
Monday, July 8, 2013, the following
corrections are made:

1. On page 40892, in the first column,
in the heading, ‘15 CFR Parts 740, 742,
770, 772 and 774" is corrected to read
“15 CFR Parts 740, 742, 744, 770, 772
and 774”.

2. On page 40907, in the third
column, at the end of the preamble text
that begins with the heading
“Amendments to ECCN 8A018” add the
new heading and preamble text,
“Conforming Changes for Amendments
to ECCN 8A018 This final rule makes
conforming changes to Supplement No.
2 to part 744—1List of Items Subject to
the Military End-use License
Requirement of § 744.21, and ECCNs
8A002, 8A992, 8D001 and 8E001 to
remove references to ECCN 8A018. The
references to ECCN 8A018 are no longer
needed in these other EAR references
because of the amendments made to
ECCN 8A018 in this final rule.”

3. On page 40910, in the second
column, before the Regulatory
Requirements section add the new
heading and preamble text,
“Clarification of “600 series” .y
Paragraphs BIS has received questions
from the public regarding the
classification of “‘parts,” “components,”
“accessories,” and “‘attachments”
“specially designed” for commodities
specified in the respective “600 series”
.y paragraphs. These questioners
believed BIS’s intent was likely that
such “parts,” “‘components,”
“accessories,” and “attachments,” were
also intended to be classified under
those respective .y paragraphs and not
under “600 series” .x paragraphs. To
clarify the classification of such
commodities, BIS adds the phrase “and
“parts,” “‘components,” “‘accessories,”
and “attachments” “specially designed”
therefor” to the end of the .y paragraphs
in ECCNs 0A606, 0A617, 0B617, 8A609,
8A620, 8B609 and 8B620. These

changes to these .y paragraphs will
make it clear that such commodities are
also classified under the .y paragraphs
in these respective “600 series”
ECCNs.”

4. On page 40911, in the first column,
the list of subjects and the words of
issuance are corrected to read as
follows:

List of Subjects
15 CFR Part 740

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 742
Exports, Terrorism.
15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

15 CFR Parts 770 and 772
Exports.
15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

PART 744—[Corrected]

m 5. On page 40911, at the top of the
third column before the Part 770
heading, add the following
amendments:

m 4a. The authority citation for 15 CFR
part 744 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p-179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13224, 66 FR 49079, 3 CFR, 2001 Comp., p-
786; Notice of January 17, 2013, 78 FR 4303
(January 22, 2013) Notice of August 8, 2013,
78 FR 49107 (August 12, 2013); Notice of
September 18, 2013, 78 FR 58151 (September
20, 2013); Notice of November 7, 2013, 78 FR
67289 (November 12, 2013).

m 4b. Supplement No. 2 to part 744—
LIST OF ITEMS SUBJECT TO THE
MILITARY END-USE LICENSE
REQUIREMENT OF § 744.21, is
amended by revising paragraph (8)(i) to
read as follows:

SUPPLEMENT NO. 2 TO PART 744—
LIST OF ITEMS SUBJECT TO THE
MILITARY END-USE LICENSE
REQUIREMENT OF § 744.21

* * * * *

(8]* * %
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(i) 8A992 Limited to underwater systems or
equipment, not controlled by 8A001 or
8A002, and “‘specially designed” “parts”
therefor.

* * * * *

m 6. On page 40911, in the third column
and on page 40912 in the first column,
in Supplement No. 1 to part 774 (the
Commerce Control List), ECCN 0A018,
in amendment 10, the instruction “a.
Adding a sentence to the end of the
Related Controls paragraph in the List of
Items Controlled section as set forth
below; and b. Removing and reserving
paragraph a in the Items paragraph of
the List of Items Controlled section:” is
corrected to read ‘‘a. Adding a sentence
to the end of the Related Controls
paragraph in the List of Items Controlled
section as set forth below;

m b. Removing the phrase “$5000 for
0A018.a” in the LVS paragraph in the
License Exceptions paragraph in the List
of Items Controlled section; and

m c. Removing and reserving paragraph
a in the Items paragraph of the List of
Items Controlled section:”

m 7. On page 40912, in the second
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 0A606, ‘““items” paragraph a in
the List of Items Controlled section is
corrected to read “Ground vehicles,
whether manned or unmanned,
“specially designed” for a military use
and not enumerated or otherwise
described in USML Category VII.”

m 8. On page 40912, in the second
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 0A606, in Note 1 to paragraph a,
the second paragraph (iv) is
redesignated as paragraph (v) and
corrected to read “(v) trailers “specially
designed” for use with other ground
vehicles enumerated in USML Category
VII or ECCN 0A606.a, and not
separately enumerated or otherwise
described in USML Category VII. For
purposes of this note, the term
“modified”” does not include
incorporation of safety features required
by law, cosmetic changes (e.g., different
paint or repositioning of bolt holes) or
addition of “parts” or “‘components”
available prior to 1956.”

m 9. On page 40912, in the third column,
in Supplement No. 1 to part 774 (the
Commerce Control List), in ECCN
0A606, “items” paragraph x in the List
of Items Controlled section is corrected
toread “x. “Parts,” “‘components,”
“accessories,” and ‘“attachments’ that
are ‘“‘specially designed” for a
commodity enumerated or otherwise
described in ECCN 0A606 (other than
0A606.b or 0A606.y) or a defense article
enumerated in USML Category VII and

not elsewhere specified on the USML or
in 0A606.y.”

m 10. On page 40912, in the third
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 0A606, in Note 2 to the “items”
paragraph x in the List of Items
Controlled section, is corrected to read
“Note 2: “Parts,” “components,”
“accessories” and “attachments”
enumerated in USML paragraph VII(g)
are subject to the controls of that
paragraph. “Parts,” “components,”
“accessories” and “attachments”
described in ECCN 0A606.y are subject
to the controls of that paragraph.”

m 11. On page 40912, in the third
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 0A606, the introductory text of
“items” paragraph y in the List of Items
Controlled section is corrected to read
“y. Specific “parts,” “components,”
‘“accessories,” and ‘“‘attachments”
“specially designed” for a commodity
enumerated or otherwise described in
this ECCN (other than ECCN 0A606.b)
or for a defense article in USML
Category VII and not elsewhere
specified on the USML or the CCL, as
follows, and “parts,” “‘components,”
‘“accessories,” and ‘“‘attachments”
“specially designed” therefor:”

m 12. On page 40913, in the second
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 0A617, the introductory text of
“items”” paragraph y in the List of Items
Controlled section is corrected to read
““y. Other commodities as follows, and

9 < 9 <6

“parts,” “‘components,” ‘“accessories,”
and “‘attachments” “specially designed”
therefor:”

m 13. On page 40913, in the third
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 0B606, the heading is corrected to
read ““0B606 Test, inspection, and
production “equipment” and related
commodities, not enumerated on the
USML, “‘specially designed” for the
“development,” “production,” repair,
overhaul, or refurbishing of
commodities enumerated or otherwise
described in ECCN 0A606 or USML
Category VII (see List of Items
Controlled).”

m 14. On page 40913, in the third
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 0B606, “items” paragraph a in the
List of Items Controlled section, is
corrected to read ““a. Test, inspection,
and production “equipment” “specially
designed” for the “‘development,”
‘“production,” repair, overhaul, or
refurbishing of commodities
enumerated or otherwise described in
ECCN 0A606 (except for 0A606.b or

0A606.y) or in USML Category VII, and

93 ¢ IEINTs

“parts,” “‘components,” ‘“‘accessories,”
and “attachments” “specially designed”
therefor.”

m 15. On page 40913, in the third
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 0B606, “items” paragraph b in
the List of Items Controlled section is
corrected to read “‘b. Environmental test
facilities “specially designed” for the
certification, qualification, or testing of
commodities enumerated or otherwise
described in ECCN 0A606 (except for
0A606.b or 0A606.y) or in USML
Category VII, and “equipment”
“specially designed” therefor.”

m 16. On page 40914, in the first
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 0B617, the heading is corrected to
read “0B617 Test, inspection, and
production “equipment” and related
commodities “specially designed” for
the “development,” “production,”
repair, overhaul, or refurbishing of
commodities enumerated or otherwise
described in ECCN 0A617 or USML
Category XIII, and ‘““parts,”
“‘components,” “accessories,” and
“attachments” “specially designed”
therefor (see List of Items Controlled).”
m 17. On page 40914, in the first
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 0B617, “items” paragraph a in the
List of Items Controlled section is
corrected to read ‘“‘a. Test, inspection,
and production “equipment” not
controlled by USML Category XIII(k)
“specially designed” for the
“production,” “development,” repair,
overhaul, or refurbishing of
commodities enumerated or otherwise
described in ECCN 0A617, (except for
0A617.y) or USML Category XIII, and

“parts,” “components,” ‘“‘accessories,”
and “attachments” “specially designed”
therefor.”

m 18. On page 40914, in the second
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 0C606, the “‘items” paragraph,
including the Note, in the List of Items
Controlled section, is corrected to read
“Items: Materials “specially designed”
for commodities enumerated or
otherwise described in ECCN 0A606
(other than 0A606.b or 0A606.y) or
USML Category VII, not elsewhere
specified in the USML or the CCL. Note:
Materials “specially designed” for both
ground vehicles enumerated or
otherwise described in USML Category
VII and ground vehicles enumerated or
otherwise described in ECCN 0A606 are
subject to the controls of this ECCN
unless identified in USML Category
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VII(g) as being subject to the controls of
that paragraph.
m 19. On page 40914, in the third
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 0D606, “Related Controls”
paragraph (1) in the List of Items
Controlled section is corrected to read
“(1) Software directly related to articles
enumerated or otherwise described in
USML Category VII are subject to the
controls of USML paragraph VII(h).”
m 20. On page 40914, in the third
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 0D606, ‘““items” paragraph y in
the List of Items Controlled section is
corrected to read “‘y. Specific “software”
“specially designed” for the
“production,” “development,”
operation, or maintenance of
commodities described in ECCN
0A606.y.”
m 21. On page 40915, in the second
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
0E606, “items” paragraph a in the List
of Items Controlled section is corrected
to read “a. “Technology” “required” for
the ““development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishing of
commodities enumerated or otherwise
described in ECCN 0A606 (except for
ECCNs 0A606.b or 0A606.y).”
m 22. On page 40915, at the middle of
the third column, add the following
amendment:

17a. In Supplement No. 1 to part 774
(the Commerce Control List), Category
8—Marine, ECCN 8A002 is amended by
revising the ‘“Related Controls”
paragraph (1) in the List of Items
Controlled section to read as follows:

8A002 Marine systems, equipment, ‘“‘parts”
and “components,” as follows (see List
of Items Controlled).

* * * * *

List of Items Controlled
Related Controls: (1) See also 8A992 and for

underwater communications systems, see
Category 5, Part [—Telecommunications.

EE

* * * * *

m 23. On page 40916, in the first
column, in Supplement No. 1 to part
774 (the Commerce Control List) in
ECCN 8A609, “items” paragraph a
introductory text in the List of Items
Controlled section is corrected to read
“a. Surface vessels of war “specially
designed” for a military use and not
enumerated or otherwise described in
the USML.”

m 24. On page 40916, in the second
column, in Supplement No. 1 to part
774 (the Commerce Control List) in

ECCN 8A609, ““items” paragraph x
introductory text in the List of Items
Controlled section is corrected to read
“x. Parts,” ““components,”
‘“accessories,” and ‘““‘attachments’ that
are ‘“‘specially designed” for a
commodity enumerated or otherwise
described in ECCN 8A609 (except for
8A609.y) or a defense article
enumerated or otherwise described in
USML Category VI and not specified
elsewhere on the USML or in 8A609.y.”
m 25. On page 40916, in the second
column, in Supplement No. 1 to part
774 (the Commerce Control List) in
ECCN 8A609, “items” paragraph y
introductory text in the List of Items
Controlled section is corrected to read
“y. Specific “parts,” “components,”
“accessories,” and ‘“‘attachments”
“specially designed” for a commodity
subject to control in this ECCN or for a
defense article in USML Category VI
and not elsewhere specified in the
USML, as follows, and “parts,”

“components,” “accessories,” and
“attachments” “specially designed”
therefor:”.

m 26. On page 40917, in the first
column, in Supplement No. 1 to part
774 (the Commerce Control List) in
ECCN 8A620, “items” paragraph a
introductory text in the List of Items
Controlled section is corrected to read
““a. Submersible and semi-submersible
vessels “specially designed” for a
military use and not enumerated or
otherwise described in the USML.”

m 27. On page 40917, in the first
column, in Supplement No. 1 to part
774 (the Commerce Control List) in
ECCN 8A620, ‘“‘items” paragraph x in
the List of Items Controlled section is
corrected to read “x. ‘“Parts,”
“components,” “accessories,” and
“attachments” that are “specially
designed” for a commodity enumerated
or elsewhere described in ECCN 8A620
(except for 8A620.b or .y) and not
specified elsewhere on the USML or in
8A620.y.”

m 28. On page 40917, in the first
column, in Supplement No. 1 to part
774 (the Commerce Control List) in
ECCN 8A620, “items” paragraph y
introductory text in the List of Items
Controlled section is corrected to read
“y. Specific “parts,” “components,”
“accessories,” and ‘“‘attachments”
“specially designed” for a commodity
subject to control in this ECCN, as
follows, and ““parts,” “components,”
“accessories,” and ‘“‘attachments”
“specially designed’” therefor:”.

m 29. On page 40917, at the top of the
second column, add the following
amendments: 19a. In Supplement No. 1
to part 774 (the Commerce Control List),

Category 8—Marine, ECCN 8A992 is
amended:

m a. By revising the heading; and

m b. By revising the “Related Controls”
paragraph in the List of Items Controlled
section to read as follows:

8A992 Vessels, marine systems or
equipment, not controlled by 8A001 or
8A002, and “specially designed”
“parts” and “components” therefor, and
marine boilers and “parts,”

“components,” ‘“accessories,” and
“attachments”’ therefor (see List of Items
Controlled).

* * * * *

List of Items Controlled
Related Controls: See also 8A002.

* * * * *

m 30. On page 40917, in the second
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 8B609, the heading is corrected to
read ““8B609 Test, inspection, and
production “equipment” and related
commodities “specially designed” for
the “development,” “production,”
repair, overhaul or refurbishing of
commodities enumerated or otherwise
described in ECCN 8A609 or USML
Category VI (except for Cat VI(f)(7)), as
follows (see List of Items Controlled).”
m 31. On page 40917, in the second
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 8B609, “items” paragraph a in the
List of Items Controlled section is
corrected to read ‘““a. Test, inspection,
and production “equipment” “specially
designed” for the “development,”
“production,” repair, overhaul, or
refurbishing of commodities
enumerated or otherwise described in
ECCN 8A609 (except for 8A609.y) or in
USML Category VI (except for USML
Cat VI(f)(7)), and “parts,”

“‘components,” “accessories,” and
“attachments” ““specially designed”
therefor.”

m 32. On page 40917, in the second
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 8B620, the heading is corrected to
read ““8B620 Test, inspection, and
production “equipment” and related
commodities “specially designed” for
the “development,” “production,”
repair, overhaul, or refurbishing of
commodities enumerated or otherwise
described in ECCN 8A620 (see List of
Items Controlled).”

m 33. On page 40917, in the third
column, in Supplement No. 1 to part
774 (the Commerce Control List) in
ECCN 8B620, ‘“‘items” paragraph a in the
List of Items Controlled section, is
corrected to read “‘a. Test, inspection
and production “equipment” ‘“‘specially
designed” for the “development,”
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“production,” repair, overhaul or
refurbishing of commodities
enumerated or otherwise described in
ECCN 8A620 (except for 8A620.b and
.y) and ““parts,” “‘components,”’
“accessories,” and ‘“‘attachments”
“specially designed” therefor.”

m 34. On page 40917, in the third
column, in Supplement No. 1 to part
774 (the Commerce Control List) in
ECCN 8B620, ‘‘items” paragraph b in
the List of Items Controlled section, is
corrected to read “‘b. Test, inspection,
and production “equipment” ‘“‘specially
designed” for the “development,”
“production,” repair, overhaul, or
refurbishing of commodities
enumerated or otherwise described in
ECCN 8A620.b and ““parts,”

“components,” “accessories,” and
“attachments” “specially designed”
therefor.”

m 35. On page 40917, in the third
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 8C609, the “Related Controls”
paragraph (1) in the List of Items
Controlled section is corrected to read
“(1) See USML Categories VI and XIII(f)
for controls on materials “specially
designed” for vessels of war enumerated
or otherwise described in USML
Category VL.”

m 36. On page 40918, near the top of the
first column, add the following
amendment: 21a. In Supplement No. 1
to part 774 (the Commerce Control List),
Category 8—Marine, ECCN 8D001 is
amended by revising the heading to read
as follows:

8D001 “‘Software” “specially designed” or
modified for the “development,”
“production” or ‘“use” of equipment or
materials, controlled by 8A (except
8A992), 8B or 8C.

* * * * *

9 ¢

m 37. On page 40918, in the second
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 8D620, the “Related Controls”
paragraph (1) in the List of Items
Controlled section is corrected to read
“(1) “Software” directly related to
articles enumerated or otherwise
described in USML Category XX is
controlled under USML Category
XX(d).”

m 38. On page 40918, near the bottom of
the second column, add the following
amendment: 22a. In Supplement No. 1
to part 774 (the Commerce Control List),
Category 8—Marine, ECCN 8E001 is
amended by revising the heading to read
as follows:

8E001 “Technology” according to the

General Technology Note for the
“development” or ‘“production” of

equipment or materials, controlled by
8A (except 8A992), 8B or 8C.

* * * * *

m 39. On page 40918, in the third
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 8E609, the “Related Controls”
paragraph in the List of Items Controlled
section is corrected to read ““Related
Controls: Technical data directly related
to articles enumerated or otherwise
described in USML Category VI are
controlled under USML Category VI(g).”
m 40. On page 40918, in the third
column, in Supplement No. 1 to part
774 (the Commerce Control List), in
ECCN 8E620, the “Related Controls”
paragraph in the List of Items Controlled
section is corrected to read ““Related
Controls: Technical data directly related
to articles enumerated or otherwise
described in USML Category XX are
controlled under USML Category
XX(d).”

Dated: December 18, 2013.
Kevin J. Wolf,

Assistant Secretary of Commerce for Export
Administration.

[FR Doc. 2013-30622 Filed 12-31-13; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF STATE

22 CFR Parts 120, 121, 123, 124, and
126

[Public Notice 8566]

RIN 1400-AD40

Amendment to the International Traffic
in Arms Regulations: Continued

Implementation of Export Control
Reform; Correction

AGENCY: Department of State.
ACTION: Final rule, correction.

SUMMARY: The Department of State is
correcting a final rule that appeared in
the Federal Register of July 8, 2013 (78
FR 40922). That rule amended the
International Traffic in Arms
Regulations (ITAR) to revise four U.S.
Munitions List (USML) categories and
provide new and revised definitions.
DATES: This rule is effective January 6,
2014.

FOR FURTHER INFORMATION CONTACT: Ms.
Sarah J. Heidema, Deputy Director,
Office of Defense Trade Controls Policy,
Department of State, telephone (202)
663—2809; email DDTCResponseTeam@
state.gov. ATTN: Regulatory Change,
Corrections to Second ECR Final Rule.
SUPPLEMENTARY INFORMATION: The
Department provides the following
corrections to the rule, “Amendment to

the International Traffic in Arms
Regulations: Continued Implementation
of Export Control Reform,” published
on July 8, 2013 and effective on January
6, 2014 (78 FR 40922). As part of the
President’s Export Control Reform (ECR)
effort, that rule amended the
International Traffic in Arms
Regulations (ITAR) to revise four U.S.
Munitions List (USML) categories and
provide new and revised definitions.

The changes in this rule are meant to
clarify the regulation by correcting
punctuation, providing exact effective
dates for the paragraphs regarding
developmental articles, and providing a
revised Supplement No. 1 to part 126,
which takes into account the changes
made to the USML categories revised in
the rule published on July 8, 2013.

Pursuant to ECR, the Department of
Commerce has been publishing
revisions to the Export Administration
Regulations, including various revisions
to the Commerce Control List (CCL).
Revision of the USML and CCL are
coordinated so there is uninterrupted
regulatory coverage for items moving
from the jurisdiction of the Department
of State to that of the Department of
Commerce. The Department of
Commerce’s companion to the rule
corrected in this notice (see “Revisions
to the Export Administration
Regulations: Military Vehicles; Vessels
of War; Submersible Vessels,
Oceanographic Equipment; Related
Items; and Auxiliary and Miscellaneous
Items That the President Determines No
Longer Warrant Control Under the
United States Munitions List,” 78 FR
40892) is also corrected in this edition
of the Federal Register.

The following corrections are made to
the rule, “Amendment to the
International Traffic in Arms
Regulations: Continued Implementation
of Export Control Reform,” published
on July 8, 2013:

m 1. On page 40924, in the third column,
in the second from last paragraph, after
“introduction,” add the following: ““The
Department also notes that paragraph
(d)(1) controls ablative materials,
articles the subject of unrevised USML
Category IV(f). The Department
reiterates the principle provided in the
first rule implementing Export Control
Reform (see 78 FR 22740): where there
is overlap in control regarding a
particular article, the control of the
revised USML category supersedes that
of the unrevised USML category.”

PART 121—[CORRECTED]

§121.1 [Corrected]

m 2. On page 40928, in the first column,
in Category VI, paragraph (c), a comma
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is placed after “vessels” and ‘‘therefor.”
In Note 1 to paragraph (c), in the
introductory text, “developmental” is
removed, and a comma is placed after
“vessels” and ‘“‘therefor.” In Note 3 to
paragraph (c), the text after “dated” is
removed and replaced with “July 8,
2014, or later.”

m 3. On page 40928, in the third column,
in paragraph (f)(8), a comma is placed
after “aircraft).” In Note 2 to paragraph
(f), remove “also.”

m 4. On page 40930, in the second
column, in Category XIII, in Note 1 to
paragraph (e)(7), in the introductory
text, ““developmental” is removed. In
Note 3 to paragraph (e)(7), the text after
“dated” is removed and replaced with
“July 8, 2014, or later.”

m 5. On page 40931, in the second
column, in paragraph (m)(9), the

formula is replaced with the following:

:IORHA(PO _Pr)
AD

m 6. On page 40931, in the third column,
at the end of paragraph (m)(9), add the
following: “If witness plate is
penetrated, P, is the distance from the
projectile to the front edge of the
witness plate. If not penetrated, P is
negative and is the distance from the
back edge of the target to the projectile.”
In Category XX, in Note 1 to paragraph
(a)(7), in the introductory text,
“developmental” is removed. In Note 3
to paragraph (a)(7), the text after
‘“dated” is removed and replaced with
“July 8, 2014, or later.”

Em

T arget

PART 126—[CORRECTED]

m 7. On page 40933, at the end of
column three, before the signature, add
the following amendments:

PART 126—GENERAL POLICIES AND
PROVISIONS

m 15. The authority citation for part 126
continues to read as follows:

Authority: Secs. 2, 38, 40, 42, and 71, Pub.
L. 90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2780, 2791, and 2797); 22 U.S.C. 2651a; 22
U.S.C. 287c; E.O. 12918, 59 FR 28205; 3 CFR,
1994 Comp., p. 899; Sec. 1225, Pub. L. 108—
375; Sec. 7089, Pub. L. 111-117; Pub. L. 111-
266; Sections 7045 and 7046, Pub. L. 112-74;
E.O. 13637, 78 FR 16129.

m 16. Supplement No. 1 to part 126 is
revised to read as follows:

SUPPLEMENT NoO. 1*

USML category

Exclusion

(AS)
§126.16

(UK)
§126.17

Classified defense articles and services. See Note 1. ............

Defense articles listed in the Missile Technology Control Re-
gime (MTCR) Annex.

U.S. origin defense articles and services used for marketing
purposes and not previously licensed for export in accord-
ance with this subchapter.

Defense services for or technical data related to defense arti-
cles identified in this supplement as excluded from the Ca-
nadian exemption.

Any transaction involving the export of defense articles and
services for which congressional notification is required in
accordance with § 123.15 and § 124.11 of this subchapter.

U.S. origin defense articles and services specific to develop-
mental systems that have not obtained written Milestone B
approval from the U.S. Department of Defense milestone
approval authority, unless such export is pursuant to a
written solicitation or contract issued or awarded by the
U.S. Department of Defense for an end-use identified in
paragraph (e)(1), (e)(2), or (e)(4) of §126.16 or §126.17 of
this subchapter and is consistent with other exclusions of
this supplement.

Nuclear weapons strategic delivery systems and all compo-
nents, parts, accessories, and attachments specifically de-
signed for such systems and associated equipment.

Defense articles and services specific to the existence or
method of compliance with anti-tamper measures, where
such measures are readily identifiable, made at originating
Government direction.

Defense articles and services specific to reduced
observables or counter low observables in any part of the
spectrum. See Note 2.

Defense articles and services specific to sensor fusion be-
yond that required for display or identification correlation
See Note 3.

Defense articles and services specific to the automatic target
acquisition or recognition and cueing of multiple autono-
mous unmanned systems.

Nuclear power generating equipment or propulsion equip-
ment (e.g., nuclear reactors), specifically designed for mili-
tary use and components therefore, specifically designed
for military use. See also § 123.20 of this subchapter.

Libraries (parametric technical databases) specially designed
for military use with equipment controlled on the USML.
See Note 13.
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SUPPLEMENT NO. 1*—Continued

USML category

Exclusion

(CA)
§126.5

(AS)
§126.16

(UK)
§126.17

Defense services or technical data specific to applied re-
search as defined in §125.4(c)(3) of this subchapter, de-
sign methodology as defined in § 125.4(c)(4) of this sub-
chapter, engineering analysis as defined in § 125.4(c)(5) of
this subchapter, or manufacturing know-how as defined in
§125.4(c)(6) of this subchapter. See Note 12.

Defense services other than those required to prepare a
quote or bid proposal in response to a written request from
a department or agency of the United States Federal Gov-
ernment or from a Canadian Federal, Provincial, or Terri-
torial Government; or defense services other than those
required to produce, design, assemble, maintain or service
a defense article for use by a registered U.S. company, or
a U.S. Federal Government Program, or for end-use in a
Canadian Federal, Provincial, or Territorial Government
Program. See Note 14.

Firearms, close assault weapons, and combat shotguns

Software source code related to USML Category li(c), lI(d),
or lI(i). See Note 4.

Manufacturing know-how related to USML Category li(d).
See Note 5.

Ammunition for firearms, close assault weapons, and combat
shotguns listed in USML Category |.

Defense articles and services specific to ammunition and
fuse setting devices for guns and armament controlled in
USML Category II.

Manufacturing know-how related to USML Category 1lI(d)(1)
or lli(d)(2) and their specially designed components. See
Note 5.

Software source code related to USML Category 11I(d)(1) or
1I(d)(2). See Note 4.

Defense articles and services specific to man-portable air de-
fense systems (MANPADS). See Note 6.

Defense articles and services specific to rockets, designed or
modified for non-military applications that do not have a
range of 300 km (i.e., not controlled on the MTCR Annex).

Defense articles and services specific to torpedoes ...............

Defense articles and services specific to anti-personnel land-
mines. See Note 15.

Defense articles and services specific to cluster munitions.
See Note 16.

Software source code related to USML Category IV(a), IV(b),
IV(c), or IV(g). See Note 4.

Manufacturing know-how related to USML Category 1V(a),
IV(b), 1V(d), or IV(g) and their specially designed compo-
nents See Note 5..

The following energetic materials and related substances: ....

a. TATB (triaminotrinitrobenzene) (CAS 3058—-38-6);.

b. Explosives controlled in USML Category V(a)(32) or
V(a)(33);.

c. Iron powder (CAS 7439-89-6) with particle size of 3 mi-
crometers or less produced by reduction of iron oxide with
hydrogen;.

d. BOBBA-8 (bis(2-methylaziridinyl)2-(2-hydroxypropanoxy)
propylamino phosphine oxide), and other MAPO deriva-
tives;.

e. N-methyl-p-nitroaniline (CAS 100-15-2); or.

f. Trinitrophenylmethylnitramine (tetryl) (CAS 479-45-8).

Pyrotechnics and pyrophorics specifically formulated for mili-
tary purposes to enhance or control radiated energy in any
part of the IR spectrum.

Bis-2, 2-dinitropropylnitrate (BDNPN) ........cccccoriiiniiiiienieeen.

Defense articles specific to cryogenic equipment, and spe-
cially designed components or accessories therefor, spe-
cially designed or configured to be installed in a vehicle for
military ground, marine, airborne or space applications, ca-
pable of operating while in motion and of producing or
maintaining temperatures below 103 K (—170°C).
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SUPPLEMENT NO. 1*—Continued

USML category

Exclusion

(UK)
§126.17

Vili(a)
VIII(f)

VA1)

Defense Articles specific to superconductive electrical equip-
ment (rotating machinery and transformers) specially de-
signed or configured to be installed in a vehicle for military
ground, marine, airborne, or space applications and capa-
ble of operating while in motion. This, however, does not
include direct current hybrid homopolar generators that
have single-pole normal metal armatures which rotate in a
magnetic field produced by superconducting windings, pro-
vided those windings are the only superconducting compo-
nent in the generator.

Defense articles and services specific to naval technology
and systems relating to acoustic spectrum control and
awareness See Note 10.

Nuclear powered VESSEIS .........cceeiriiieiiiiiieiniieeeeee e

Defense articles and services specific to naval nuclear pro-
pulsion equipment. See Note 7.

Software source code related to USML Category Vi(a) or
VI(c) See Note 4.

Defense articles specific to cryogenic equipment, and spe-
cially designed components or accessories therefor, spe-
cially designed or configured to be installed in a vehicle for
military ground, marine, airborne or space applications, ca-
pable of operating while in motion and of producing or
maintaining temperatures below 103 K (—170°C).

Defense articles specific to superconductive electrical equip-
ment (rotating machinery and transformers) specially de-
signed or configured to be installed in a vehicle for military
ground, marine, airborne, or space applications and capa-
ble of operating while in motion. This, however, does not
include direct current hybrid homopolar generators that
have single-pole normal metal armatures which rotate in a
magnetic field produced by superconducting windings, pro-
vided those windings are the only superconducting compo-
nent in the generator.

Defense articles specific to cryogenic equipment, and spe-
cially designed components and accessories therefor, spe-
cially designed or configured to be installed in a vehicle for
military ground, marine, airborne or space applications, ca-
pable of operating while in motion and of producing or
maintaining temperatures below 103 K (—170°C).

Defense articles specific to superconductive electrical equip-
ment (rotating machinery and transformers) specially de-
signed or configured to be installed in a vehicle for military
ground, marine, airborne, or space applications and capa-
ble of operating while in motion. This, however, does not
include direct current hybrid homopolar generators that
have single-pole normal metal armatures which rotate in a
magnetic field produced by superconducting windings, pro-
vided those windings are the only superconducting compo-
nent in the generator.

All USML Category VII(@) femMS .....ooeeiiiirieiinieereeenieee

Developmental aircraft parts, components, accessories, and
attachments identified in USML Category VIII(f).

Manufacturing know-how related to USML Category Vlli(a) or
Vlli(e), and specially designed parts or components there-
for. See Note 5.

Software source code related to USML Category Vlli(a) or
Vlli(e). See Note 4.

Training or simulation equipment for Man Portable Air De-
fense Systems (MANPADS). See Note 6.

Software source code related to USML Category IX(a) or
IX(b). See Note 4.

Software that is both specifically designed or modified for
military use and specifically designed or modified for mod-
eling or simulating military operational scenarios.

Manufacturing know-how related to USML Category X(a)(1)
or X(a)(2), and specially designed components therefor.
See Note 5.

Defense articles and services specific to countermeasures
and counter- countermeasures See Note 9.

X X XX

xX X X X
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SUPPLEMENT NO. 1*—Continued

USML category

Exclusion

(AS)
§126.16

(UK)
§126.17

D117 S

XIV(a), XIV(b), XIV(d), XIV(e), XIV(f)

High Frequency and Phased Array Microwave Radar sys-
tems, with capabilities such as search, acquisition, track-
ing, moving target indication, and imaging radar systems.
See Note 17.

Defense articles and services specific to naval technology
and systems relating to acoustic spectrum control and
awareness. See Note 10.

Defense articles and services specific to USML Category Xl
(b) (e.g., communications security (COMSEC) and TEM-
PEST).

Software source code related to USML Category Xl(a). See
Note 4.

Manufacturing know-how related to USML Category Xl(a)(3)
or Xl(a)(4), and specially designed components therefor.
See Note 5.

Defense articles and services specific to countermeasures
and counter- countermeasures. See Note 9.

Defense articles and services specific to USML Category
Xll(c) articles, except any 1st- and 2nd-generation image
intensification tubes and 1st- and 2nd-generation image in-
tensification night sighting equipment. End-items in USML
Category Xll(c) and related technical data limited to basic
operations, maintenance, and training information as au-
thorized under the exemption in §125.4(b)(5) of this sub-
chapter may be exported directly to a Canadian Govern-
ment entity (i.e., federal, provincial, territorial, or municipal)
consistent with §126.5, other exclusions, and the provi-
sions of this subchapter.

Technical data or defense services for night vision equipment
beyond basic operations, maintenance, and training data.
However, the AS and UK Treaty exemptions apply when
such export is pursuant to a written solicitation or contract
issued or awarded by the U.S. Department of Defense for
an end-use identified in paragraph (e)(1), (e)(2), or (e)(4)
of §126.16 or § 126.17 of this subchapter and is consistent
with other exclusions of this supplement.

Manufacturing know-how related to USML Category Xli(d)
and specially designed components therefor. See Note 5.
Software source code related to USML Category Xli(a),

Xll(b), XllI(c), or XlI(d). See Note 4.

Defense articles and services specific to USML Category
Xlll(b) (Military Information Security Assurance Systems,
cryptographic devices, software, and components).

Carbon/carbon billets and preforms which are reinforced in
three or more dimensional planes, specifically designed,
developed, modified, configured or adapted for defense ar-
ticles.

Defense articles and services specific to armored plate man-
ufactured to comply with a military standard or specifica-
tion or suitable for military use. See Note 11.

Defense articles and services related to concealment and de-
ception equipment and materials.

Energy conversion devices other than fuel cells .....................

Defense articles and services related to hardware associated
with the measurement or modification of system signatures
for detection of defense articles as described in Note 2.

Software source code related to USML Category Xlll(a). See
Note 4.

Defense articles and services related to toxicological agents,
including chemical agents, biological agents, and associ-
ated equipment.

Chemical agents listed in USML Category XlIV(a), (d) and
(e), biological agents and biologically derived substances
in USML Category XIV(b), and equipment listed in USML
Category XIV(f) for dissemination of the chemical agents
and biological agents listed in USML Category XIV(a), (b),
(d), and (e).

Defense articles and services specific to spacecraft/satellites.
However, the Canadian exemption may be used for com-
mercial communications satellites that have no other type
of payload.
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SUPPLEMENT NO. 1*—Continued

i (CA) (AS) (UK)
USML category Exclusion §126.5 §126.16 §126.17

XV(D) o Defense articles and services specific to ground control sta- | ...........c........ X X
tions for spacecraft telemetry, tracking, and control. De-
fense articles and services are not excluded under this
entry if they do not control the spacecraft. Receivers for re-
ceiving satellite transmissions are also not excluded under
this entry.

XV(C) o Defense articles and services specific to GPS/PPS security | ........cccoeueenee. X X

modules.

XV(C) toeeeeeeeeee e Defense articles controlled in USML Category XV(c) except X

end-items for end-use by the Federal Government of Can-

ada exported directly or indirectly through a Canadian-reg-
istered person.

DV (o ) IR Defense articles and services specific to radiation-hardened X X X

microelectronic circuits.

XV(E) et Anti-jam systems with the ability to respond to incoming in- X

terference by adaptively reducing antenna gain (nulling) in

the direction of the interference.

XV() ottt Antennas having any of the following:.

a. Aperture (overall dimension of the radiating portions of the
antenna) greater than 30 feet;.

b. All sidelobes less than or equal to -35 dB relative to the
peak of the main beam; or.

c. Designed, modified, or configured to provide coverage X
area on the surface of the earth less than 200 nautical
miles in diameter, where “coverage area” is defined as
that area on the surface of the earth that is illuminated by
the main beam width of the antenna (which is the angular
distance between half power points of the beam).

XV(E) ottt Optical intersatellite data links (cross links) and optical X
ground satellite terminals.

XV(E) oottt Spaceborne regenerative baseband processing (direct up X
and down conversion to and from baseband) equipment.

XV(E) i Propulsion systems which permit acceleration of the satellite X
on-orbit (i.e., after mission orbit injection) at rates greater
than 0.1 g.

XV(E) ottt Attitude control and determination systems designed to pro- X

vide spacecraft pointing determination and control or pay-
load pointing system control better than 0.02 degrees per
axis.

XV(E) ot All specifically designed or modified systems, components, X
parts, accessories, attachments, and associated equipment
for all USML Category XV(a) items, except when specifi-
cally designed or modified for use in commercial commu-
nications satellites.

DV (=) Defense articles and services specific to spacecraft and | .........c.......... X X
ground control station systems (only for telemetry, tracking
and control as controlled in USML Category XV(b)), sub-
systems, components, parts, accessories, attachments,
and associated equipment.

XV e Technical data and defense services directly related to the X X X
other defense articles excluded from the exemptions for
USML Category XV.

XVI i, Defense articles and services specific to design and testing X X X
of nuclear weapons.

XVI(C) i Nuclear radiation measuring devices manufactured to military X
specifications.

XVI() weveiveerieieeeeseee e Software source code related to USML Category XVI(c). See | ......ccccoovvnene X X
Note 4.

XV e Classified articles, and technical data and defense services X X X
relating thereto, not elsewhere enumerated. See Note 1.

XVIHE e Defense articles and services specific to directed energy | .......ccccceeueeee X X
weapon systems.

XIX(e), XIX(f)(1), XIX(f)(2), XIX(g) .... | Defense articles and services specific to gas turbine engine | ..........cc....... X X

hot section components and to Full Authority Digital En-
gine Control Systems (FADEC) or Digital Electronic Engine
Controls (DEEC). See Note 8.

XIX(G) woeereeieiiec e, Technical data and defense services for gas turbine engine X X X
hot sections. (This does not include hardware). See Note 8.
XX e Defense articles and services related to submersible vessels, X X X

oceanographic, and associated equipment.
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USML category Exclusion §(102%)5 § 1(26?)16 § 1(%()17
XX Defense articles and services specific to naval technology | .........cccce... X X

and systems relating to acoustic spectrum control and
awareness. See Note 10.

XX Defense articles specific to cryogenic equipment, and sSpe- | ......cccccecvviee | cevverieenieeennen. X
cially designed components or accessories therefor, spe-
cially designed or configured to be installed in a vehicle for
military ground, marine, airborne or space applications, ca-
pable of operating while in motion and of producing or
maintaining temperatures below 103 K (—170°C).

XX e Defense articles specific to superconductive electrical equip- | .....cccoevveeiee | eeveeiennieceeen. X
ment (rotating machinery and transformers) specially de-
signed or configured to be installed in a vehicle for military
ground, marine, airborne, or space applications and capa-
ble of operating while in motion. This, however, does not
include direct current hybrid homopolar generators that
have single-pole normal metal armatures which rotate in a
magnetic field produced by superconducting windings, pro-
vided those windings are the only superconducting compo-
nent in the generator.

XX(A) weeeveenieenieene e Nuclear powered VESSEIS ........cccceeriiriiiiiiiiiec e X X X

XX(D) e Defense articles and services specific to naval nuclear pro- X X X
pulsion equipment. See Note 7.

XX(C) oo Defense articles and services specific to submarine combat | ................... X X
control systems.

XX(A) oo Software source code related to USML Category XX(a). See | .....ccccveueeneen. X X
Note 4.

XXI e Articles, and technical data and defense services relating X X X

thereto, not otherwise enumerated on the USML, but
placed in this category by the Director, Office of Defense
Trade Controls Policy.

Note 1: Classified defense articles and services are not eligible for export under the Canadian exemptions. U.S. origin articles, technical data,
and services controlled in USML Category XVII are not eligible for export under the UK Treaty exemption. U.S. origin classified defense articles
and services are not eligible for export under either the UK or AS Treaty exemptions except when being released pursuant to a U.S. Department
of Defense written request, directive, or contract that provides for the export of the defense article or service.

Note 2: The phrase “any part of the spectrum” includes radio frequency (RF), infrared (IR), electro-optical, visual, ultraviolet (UV), acoustic,
and magnetic. Defense articles related to reduced observables or counter reduced observables are defined as:

(a) Signature reduction (radio frequency (RF), infrared (IR), Electro-Optical, visual, ultraviolet (UV), acoustic, magnetic, RF emissions) of de-
fense platforms, including systems, subsystems, components, materials (including dual-purpose materials used for Electromagnetic Interference
(EM) reduction), technologies, and signature prediction, test and measurement equipment and software and material transmissivity/reflectivity
prediction codes and optimization software.

(b) Electronically scanned array radar, high power radars, radar processing algorithms, periscope-mounted radar systems (PATRIOT), LADAR,
multistatic and IR focal plane array-based sensors, to include systems, subsystems, components, materials, and technologies.

Note 3: Defense Atrticles related to sensor fusion beyond that required for display or identification correlation is defined as techniques designed
to automatically combine information from two or more sensors/sources for the purpose of target identification, tracking, designation, or passing
of data in support of surveillance or weapons engagement. Sensor fusion involves sensors such as acoustic, infrared, electro optical, frequency,
etc. Display or identification correlation refers to the combination of target detections from multiple sources for assignment of common target
track designation.

Note 4: Software source code beyond that source code required for basic operation, maintenance, and training for programs, systems, and/or
subsystems is not eligible for use of the UK or AS Treaty exemptions, unless such export is pursuant to a written solicitation or contract issued or
awarded by the U.S. Department of Defense for an end-use identified in paragraph (e)(1), (e)(2), or (e)(4) of §126.16 or § 126.17 of this sub-
chapter and is consistent with other exclusions of this supplement.

Note 5: Manufacturing know-how, as defined in § 125.4(c)(6) of this subchapter, is not eligible for use of the UK or AS Treaty exemptions, un-
less such export is pursuant to a written solicitation or contract issued or awarded by the U.S. Department of Defense for an end-use identified in
paragraph (e)(1), (e)(2), or (e)(4) of §126.16 or § 126.17 of this subchapter and is consistent with other exclusions of this supplement.

Note 6: Defense Articles specific to Man Portable Air Defense Systems (MANPADS) includes missiles which can be used without modification
in other applications. It also includes production and test equipment and components specifically designed or modified for MANPAD systems, as
well as training equipment specifically designed or modified for MANPAD systems.

Note 7: Naval nuclear propulsion plants includes all of USML Category VI(e). Naval nuclear propulsion information is technical data that con-
cerns the design, arrangement, development, manufacture, testing, operation, administration, training, maintenance, and repair of the propulsion
plants of naval nuclear-powered ships and prototypes, including the associated shipboard and shore-based nuclear support facilities. Examples
of defense articles covered by this exclusion include nuclear propulsion plants and nuclear submarine technologies or systems; nuclear powered
vessels (see USML Categories VI and XX).

Note 8: A complete gas turbine engine with embedded hot section components or digital engine controls is eligible for export or transfer under
the Treaties. Technical data, other than required for routine external maintenance and operation, related to the hot section is not eligible for ex-
port under the Canadian exemption. Technical data, other than required for routine external maintenance and operation, related to the hot sec-
tion or digital engine controls, as well as individual hot section parts or components are not eligible for the Treaty exemption whether shipped
separately or accompanying a complete engine. Gas turbine engine hot section exempted defense article components and technology are com-
bustion chambers and liners; high pressure turbine blades, vanes, disks and related cooled structure; cooled low pressure turbine blades, vanes,
disks and related cooled structure; cooled augmenters; and cooled nozzles. Examples of gas turbine engine hot section developmental tech-
nologies are Integrated High Performance Turbine Engine Technology (IHPTET), Versatile, Affordable Advanced Turbine Engine (VAATE), and
Ultra-Efficient Engine Technology (UEET), which are also excluded from export under the exemptions.

Note 9: Examples of countermeasures and counter-countermeasures related to defense articles not exportable under the AS or UK Treaty ex-
emptions are:

(a) IR countermeasures;

(b) Classified techniques and capabilities;
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(c) Exports for precision radio frequency location that directly or indirectly supports fire control and is used for situation awareness, target iden-
tification, target acquisition, and weapons targeting and Radio Direction Finding (RDF) capabilities. Precision RF location is defined as angle of
arrival accuracy of less than five degrees (RMS) and RF emitter location of less than ten percent range error;

(d) Providing the capability to reprogram; and

(e) Acoustics (including underwater), active and passive countermeasures, and counter-countermeasures.

Note 10: Examples of defense articles covered by this exclusion include underwater acoustic vector sensors; acoustic reduction; off-board, un-
derwater, active and passive sensing, propeller/propulsor technologies; fixed mobile/floating/powered detection systems which include in-buoy
signal processing for target detection and classification; autonomous underwater vehicles capable of long endurance in ocean environments
(manned submarines excluded); automated control algorithms embedded in on-board autonomous platforms which enable (a) group behaviors
for target detection and classification, (b) adaptation to the environment or tactical situation for enhancing target detection and classification; “in-
telligent autonomy” algorithms which define the status, group (greater than 2) behaviors, and responses to detection stimuli by autonomous, un-
derwater vehicles; and low frequency, broad-band “acoustic color,” active acoustic “fingerprint” sensing for the purpose of long range, single
pass identification of ocean bottom objects, buried or otherwise (controlled under Category USML Xl(a)(1), (a)(2), (b), (c), and (d)).

Note 11: This exclusion does not apply to the platforms (e.g., vehicles) for which the armored plates are applied. For exclusions related to the
platforms, reference should be made to the other exclusions in this list, particularly for the category in which the platform is controlled.

The excluded defense articles include constructions of metallic or non-metallic materials or combinations thereof specially designed to provide
protection for military systems. The phrase “suitable for military use” applies to any articles or materials which have been tested to level IlIA or
above IAW NIJ standard 0108.01 or comparable national standard. This exclusion does not include military helmets, body armor, or other protec-
tive garments which may be exported IAW the terms of the AS or UK Treaty.

Note 12: Defense services or technical data specific to applied research (§ 125.4(c)(3) of this subchapter), design methodology (§ 125.4(c)(4)
of this subchapter), engineering analysis (§ 125.4(c)(5) of this subchapter), or manufacturing know-how (§ 125.4(c)(6) of this subchapter) are not
eligible for export under the Canadian exemptions. However, this exclusion does not include defense services or technical data specific to build-
to-print as defined in § 125.4(c)(1) of this subchapter, build/design-to-specification as defined in § 125.4(c)(2) of this subchapter, or basic research
as defined in § 125.4(c)(3) of this subchapter, or maintenance (i.e., inspection, testing, calibration or repair, including overhaul, reconditioning and
one-to-one replacement of any defective items parts or components, but excluding any modification, enhancement, upgrade or other form of al-
teration or improvement that changes the basic performance of the item) of non-excluded defense articles which may be exported subject to
other exclusions or terms of the Canadian exemptions.

Note 13: The term “libraries” (parametric technical databases) means a collection of technical information of a military nature, reference to
which may enhance the performance of military equipment or systems.

Note 14: In order to utilize the authorized defense services under the Canadian exemption, the following must be complied with:

(a) The Canadian contractor and subcontractor must certify, in writing, to the U.S. exporter that the technical data and defense services being
exported will be used only for an activity identified in Supplement No. 1 to part 126 of this subchapter and in accordance with § 126.5 of this sub-
chapter; and

(b) A written arrangement between the U.S. exporter and the Canadian recipient must:

(1) Limit delivery of the defense articles being produced directly to an identified manufacturer in the United States registered in accordance
with part 122 of this subchapter; a department or agency of the United States Federal Government; a Canadian-registered person authorized in
writing to manufacture defense articles by and for the Government of Canada; a Canadian Federal, Provincial, or Territorial Government;

(2) Pronhibit the disclosure of the technical data to any other contractor or subcontractor who is not a Canadian-registered person;

(3) Provide that any subcontract contain all the limitations of § 126.5 of this subchapter;

(4) Require that the Canadian contractor, including subcontractors, destroy or return to the U.S. exporter in the United States all of the tech-
nical data exported pursuant to the contract or purchase order upon fulfillment of the contract, unless for use by a Canadian or United States
Government entity that requires in writing the technical data be maintained. The U.S. exporter must be provided written certification that the tech-
nical data is being retained or destroyed; and

(5) Include a clause requiring that all documentation created from U.S. origin technical data contain the statement that, “This document con-
tains technical data, the use of which is restricted by the U.S. Arms Export Control Act. This data has been provided in accordance with, and is
subject to, the limitations specified in §126.5 of the International Traffic in Arms Regulations (ITAR). By accepting this data, the consignee
agrees to honor the requirements of the ITAR.”

(c) The U.S. exporter must provide the Directorate of Defense Trade Controls a semi-annual report of all their on-going activities authorized
under § 126.5 of this subchapter. The report shall include the article(s) being produced; the end-user(s); the end-item into which the product is to
be incorporated; the intended end-use of the product; the name and address of all the Canadian contractors and subcontractors.

Note 15: This exclusion does not apply to demining equipment in support of the clearance of landmines and unexploded ordnance for humani-
tarian purposes.

As used in this exclusion, “anti-personnel landmine” means any mine placed under, on, or near the ground or other surface area, or delivered
by artillery, rocket, mortar, or similar means or dropped from an aircraft and which is designed to be detonated or exploded by the presence,
proximity, or contact of a person; any device or material which is designed, constructed, or adapted to kill or injure and which functions unexpect-
edly when a person disturbs or approaches an apparently harmless object or performs an apparently safe act; any manually-emplaced munition
or device designed to Kkill, injure, or damage and which is actuated by remote control or automatically after a lapse of time.

Note 16: The cluster munitions that are subject to this exclusion are set forth below:

The Convention on Cluster Munitions, signed December 3, 2008, and entered into force on August 1, 2010, defines a “cluster munition” as:

A conventional munition that is designed to disperse or release explosive submunitions each weighing less than 20 kilograms, and includes
those explosive submunitions. Under the Convention, a “cluster munition” does not include the following munitions:

(a) A munition or submunition designed to dispense flares, smoke, pyrotechnics or chaff; or a munition designed exclusively for an air defense
role;

(b) A munition or submunition designed to produce electrical or electronic effects;

(c) A munition that, in order to avoid indiscriminate area effects and the risks posed by unexploded submunitions, has all of the following char-
acteristics:

(1) Each munition contains fewer than ten explosive submunitions;

(2) Each explosive submunition weighs more than four kilograms;

(3) Each explosive submunition is designed to detect and engage a single target object;

(4) Each explosive submunition is equipped with an electronic self-destruction mechanism; and

(5) Each explosive submunition is equipped with an electronic self-deactivating feature.

Pursuant to U.S. law (Pub. L. 111-117, section 7055(b)), no military assistance shall be furnished for cluster munitions, no defense export li-
cense for cluster munitions may be issued, and no cluster munitions or cluster munitions technology shall be sold or transferred, unless:

(a) The submunitions of the cluster munitions, after arming, do not result in more than 1 percent unexploded ordnance across the range of in-
tended operational environments; and

(b) The agreement applicable to the assistance, transfer or sale of such cluster munitions or cluster munitions technology specifies that the
cluster munitions will only be used against clearly defined military targets and will not be used where civilians are known to be present or in
areas normally inhabited by civilians.

Note 17: The radar systems described are controlled in USML Category Xl(a)(3)(i) through (v). As used in this entry, the term “systems” in-
cludes equipment, devices, software, assemblies, modules, components, practices, processes, methods, approaches, schema, frameworks, and
models.

*An “X” in the chart indicates that the item is excluded from use under the exemption referenced in the top of the column. An item excluded in
any one row is excluded regardless of whether other rows may contain a description that would include the item.
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Dated: December 17, 2013.
Rose E. Gottemoeller,

Acting Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2013-30625 Filed 12—31-13; 8:45 am]
BILLING CODE 4710-25-P

DEPARTMENT OF STATE

22 CFR Parts 121, 123, 124, and 125
RIN 1400-AD46
[Public Notice 8580]

Amendment to the International Traffic
in Arms Regulations: Third Rule
Implementing Export Control Reform

AGENCY: Department of State.
ACTION: Final rule.

SUMMARY: As part of the President’s
Export Control Reform (ECR) effort, the
Department of State is amending the
International Traffic in Arms
Regulations (ITAR) to revise five more
U.S. Munitions List (USML) categories
and provide other changes. The
revisions contained in this rule are part
of the Department of State’s
retrospective plan under E.O. 13563.
DATES: This rule is effective July 1,
2014.

FOR FURTHER INFORMATION CONTACT: Ms.
Sarah ]. Heidema, Deputy Director,
Office of Defense Trade Controls Policy,
Department of State, telephone (202)
663—2809; email DDTCResponseTeam@
state.gov. ATTN: Regulatory Change,
Third ECR Final Rule. The Department
of State’s full retrospective plan can be
accessed at http://www.state.gov/
documents/organization/181028.pdf.
SUPPLEMENTARY INFORMATION: The
Directorate of Defense Trade Controls
(DDTC), U.S. Department of State,
administers the International Traffic in
Arms Regulations (ITAR) (22 CFR parts
120-130). The items subject to the
jurisdiction of the ITAR, i.e., “defense
articles”” and ““defense services,” are
identified on the ITAR’s U.S. Munitions
List (USML) (22 CFR 121.1). With few
exceptions, items not subject to the
export control jurisdiction of the ITAR
are subject to the jurisdiction of the
Export Administration Regulations
(“EAR,” 15 CFR parts 730-774, which
includes the Commerce Control List
(CCL) in Supplement No. 1 to part 774),
administered by the Bureau of Industry
and Security (BIS), U.S. Department of
Commerce. Both the ITAR and the EAR
impose license requirements on exports,
reexports, and retransfers. Items not
subject to the ITAR or to the exclusive
licensing jurisdiction of any other set of
regulations are subject to the EAR.

All references to the USML in this
rule are to the list of defense articles
controlled for the purpose of export or
temporary import pursuant to the ITAR,
and not to the defense articles on the
USML that are controlled by the Bureau
of Alcohol, Tobacco, Firearms and
Explosives (ATF) for the purpose of
permanent import under its regulations.
See 27 CFR part 447. Pursuant to section
38(a)(1) of the Arms Export Control Act
(AECA), all defense articles controlled
for export or import are part of the
USML under the AECA. For the sake of
clarity, the list of defense articles
controlled by ATF for the purpose of
permanent import is the U.S. Munitions
Import List (USMIL). The transfer of
defense articles from the ITAR’s USML
to the EAR’s CCL for the purpose of
export control does not affect the list of
defense articles controlled on the
USMIL under the AECA for the purpose
of permanent import.

Export Control Reform Update

Pursuant to the President’s Export
Control Reform (ECR) initiative, the
Department published proposed
revisions to thirteen USML categories—
and upon the effective date of this rule
will have revised fifteen USML
categories—to create a more positive
control list and eliminate, where
possible, “catch all” controls in the
USML. The Department, along with the
Departments of Commerce and Defense,
reviewed the public comments the
Department received on the proposed
rules and, where appropriate, revised
the rules. A discussion of the comments
relevant to the USML categories that are
part of this rule is included later on in
this rule. The Department continues to
review the remaining USML categories
and will publish them as proposed rules
in the coming months.

Discussions of the public comments
relevant to six of the USML categories
that have been published as final rules
are in “Amendment to the International
Traffic in Arms Regulations: Initial
Implementation of Export Control
Reform,” published April 16, 2013 (78
FR 22740), and “Amendment to the
International Traffic in Arms
Regulations: Continued Implementation
of Export Control Reform,” published
July 8, 2013 (78 FR 40922). These rules
also contain policies and procedures
regarding the licensing of items moving
from the export jurisdiction of the
Department of State to the Department
of Commerece, a definition for specially
designed, responses to public
comments, and changes to other
sections of the ITAR that affect the
categories discussed in this rule.

Pursuant to ECR, the Department of
Commerce has been publishing
revisions to the EAR, including various
revisions to the CCL. Revision of the
USML and CCL are coordinated so there
is uninterrupted regulatory coverage for
items moving from the jurisdiction of
the Department of State to that of the
Department of Commerce. The
Department of Commerce’s companion
to this rule is, “Control of Military
Training Equipment, Energetic
Materials, Personal Protective
Equipment, Shelters, Articles Related to
Launch Vehicles, Missiles, Rockets,
Military Explosives, and Related Items.”
It is published elsewhere in this edition
of the Federal Register.

Changes in This Rule

The following changes are made to
the ITAR with this final rule: (i)
Revision of U.S. Munitions List (USML)
Categories IV (Launch Vehicles, Guided
Missiles, Ballistic Missiles, Rockets,
Torpedoes, Bombs, and Mines), V
(Explosives and Energetic Materials,
Propellants, Incendiary Agents, and
Their Constituents), IX (Military
Training Equipment), X (Personal
Protective Equipment), and XVI
(Nuclear Weapons Related Articles); (ii)
addition of a definition for the term
“equipment”’; (iii) continued
implementation of a new licensing
procedure for the export of items subject
to the EAR that are to be exported with
defense articles; and (iv) related changes
to other ITAR sections.

Revision of USML Category IV

This final rule revises USML Category
IV, covering launch vehicles, guided
missiles, ballistic missiles, rockets,
torpedoes, bombs, and mines, to
describe more precisely the articles
warranting control on the USML.

Paragraph (a) is revised to remove
demolition blocks and blasting caps,
and to add subparagraphs (1) through
(12) to more clearly describe the articles
controlled in (a). ITAR §121.11, which
further describes demolition blocks and
blasting caps, is removed. Paragraphs (b)
and (d) are revised to more specifically
enumerate the articles controlled
therein. The articles of paragraph (e),
military explosive excavating devices,
are transferred to the jurisdiction of the
Department of Commerce under ECCN
0A604.b. The articles of paragraph (),
ablative materials, were moved to USML
Category XIII(d) (see 78 FR 40922).
Paragraph (h) is revised by removing its
broad catch-all wording and adding
subparagraphs (1) through (29) to
specifically enumerate the articles
controlled in that paragraph. In
addition, articles common to the Missile
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Technology Control Regime (MTCR)
Annex and articles in this category are
identified with the parenthetical “(MT)”
at the end of each section containing
such articles.

A new “(x) paragraph” has been
added to USML Category IV, allowing
ITAR licensing for commodities,
software, and technical data subject to
the EAR provided those commodities,
software, and technical data are to be
used in or with defense articles
controlled in USML Category IV and are
described in the purchase
documentation submitted with the
application.

This revision of USML Category IV
was first published as a proposed rule
(RIN 1400-AD19) on January 31, 2013,
for public comment (see 78 FR 6765).
The comment period ended March 18,
2013. The public comments were
reviewed and considered by the
Department and other agencies. The
Department’s evaluation of the written
comments and recommendations
follows.

The Department received proposals
for alternative phrasing of the regulatory
text in USML Category IV. When the
recommended changes added to the
clarity of the regulation and were
consistent with ECR objectives, the
Department accepted them.

One commenting party observed that,
with regard to technical data directly
related to a defense article controlled on
the USML and unclassified technical
data directly related to parts and
components of the defense article that
are controlled on the CCL, insofar as the
parts and components are directly
related to the defense article, certain of
the technical data directly related to the
defense article by virtue of being
directly related to the parts and
components of the defense article would
not be captured by the technical data
control paragraph, depending on
whether the parts and components are
part of the defense article at the point
of export, or are proposed for export
apart from the defense article. The
commenting party discerns an export
jurisdictional conflict. The Department
clarifies that unclassified technical data
directly related to the parts and
components that are controlled under
the CCL would not be controlled under
the ITAR. The Department would,
however, have export jurisdiction over
aggregated technical data that included
technical data directly related to a
defense article. Unclassified technical
data directly related to parts and
components that would be controlled
under the CCL would remain subject to
the EAR if they were proposed for

export apart from the ITAR controlled
technical data.

In response to two commenting
parties’ requests for clarification,
“payload fairings” controlled under
paragraph (h) has been revised to
control for “rocket or missile payload
fairings.”

Two commenting parties
recommended changing the MT control
text used in paragraph (h) from the
criterion of ‘““usable in” to that of
“specially designed” so as to prevent
capture of items not intended to be
controlled for MT reasons. The
Department did not accept this
recommendation because to do so
would be in contravention of the Missile
Technology Control Regime Annex. In
explaining the use of the term “usable
in,” the MTCR Annex provides that,
“there is no need for the equipment,
parts, components or ‘software’ to have
been configured, modified or specified
for the particular purpose.”

One commenting party recommended
controlling “pulse weapons” under
USML Category IV. The control of these
articles will be addressed in a future
rule that will address USML Category
XVIIIL

In response to two commenting
parties’ recommendations, the
Department revised Note 1 to paragraph
(b) to clarify that non-SLV launcher
mechanisms for use on aircraft are
controlled under USML Category VIII.

One commenting party inquired
whether the use of a Missile Technology
(MT) component in conjunction with
non-MT components renders the whole
item MT-controlled. The Department
notes that the MTCR guidelines provide
the following: If a Category I item is
included in a system, that system will
also be considered as Category I, except
when the incorporated item cannot be
separated, removed, or duplicated. The
ITAR will follow the same policy in
such circumstances, and the Department
placed a note in USML Category IV to
this effect.

The Department accepted the
recommendation of one commenting
party to control under paragraph (h)
pneumatic flight control systems, in
addition to hydraulic, mechanical,
electro-optical, or electromechanical
flight control systems already
enumerated therein.

In response to the recommendation of
one commenting party, the Department
revised the note to paragraph (h)(17) to
provide more accurate guidance for
determining the export jurisdiction of
spacecraft: Exporters should consult
USML Category XV and, if the
spacecraft is not described therein, then
CCL ECCN 9A515.

One commenting party requested
clarification of whether there are
sounding or research rockets not
controlled under the USML. The
Department clarifies that all such
rockets are controlled under USML
Category IV.

Two commenting parties observed
that the issue of control of commercial
space flight was not addressed in the
USML Category IV proposed rule. This
matter is dealt with in the USML
Category XV proposed rule, which was
published on May 24, 2013 (see 78 FR
31444). The Department will respond to
comments on the substance of that rule,
including commercial space flight, in a
separate final rule.

Revision of USML Category V

This final rule revises USML Category
V, covering explosives and energetic
materials, propellants, incendiary
agents, and their constituents, to
establish a clear “bright line” between
the USML and the CCL for the control
of these articles.

One major change of this rule is the
listing of specific materials that warrant
ITAR control caught by former ““catch-
all” paragraphs. Examples of materials
added because of deletion of catch-all
paragraphs are as follows: Tetrazines
(BTAT (Bis(2,2,2-trinitroethyl)-3,6-
diaminotetrazine); LAX-112 (3,6-
diamino- 1,2,4,5-tetrazine- 1,4-dioxide);
PNO (Poly(3-nitrato oxetane); 4,5
diazidomethyl-2-methyl-1,2,3-triazole
(iso- DAMTR)); TEPB (Tris
(ethoxyphenyl) bismuth) (CAS 90591-
48-3); and TEX (4,10-Dinitro-2,6,8,12-
tetraoxa-4,10-diazaisowurtzitane).
Materials once captured in the catch-all
paragraphs that do not warrant control
on the USML are to be controlled on the
CCL. Examples of such materials
removed from various catch-all
paragraphs and controlled on the CCL
are spherical aluminum powder and
hydrazine and its derivatives.

Articles common to the MTCR Annex
and articles in this category are
identified with the parenthetical “(MT)”
at the end of each section containing
such articles.

A new ““(x) paragraph” has been
added to USML Category V, allowing
ITAR licensing for commodities,
software, and technical data subject to
the EAR provided those commodities,
software, and technical data are to be
used in or with defense articles
controlled in USML Category V and are
described in the purchase
documentation submitted with the
application.

This revision of USML Category V
was first published as a proposed rule
(RIN 1400-ADO02) on May 2, 2012, for
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public comment (see 77 FR 25944). The
comment period ended June 18, 2012.
The public comments were reviewed
and considered by the Department and
other agencies. The Department’s
evaluation of the written comments and
recommendations follows.

One commenting party recommended
quantifying the level of concentration
that would establish USML control of
certain items that have commercial
applications. For two of these items—
RDX and its derivatives and HMX and
its derivatives—the MTCR Annex does
not provide for a minimum level for
establishing control as a munitions item.
For the other two—Tetryl and 1,3,5-
trichlorobenezene—the Department
determined that there is no minimum
level for identifying military utility or
lack thereof. Therefore, the Department
did not accept this recommendation.

In response to one commenting
party’s concern that the changing of a
control criterion for explosives in
paragraph (a)(38) may lead to the
control under the USML of articles
previously determined to be controlled
under the CCL, the Department reverted
to the previously-provided threshold of
8,700m/s.

One commenting party recommended
removal of the control for
developmental explosives, etc., when
developed under a contract with the
U.S. Government because this would
stymie university fundamental research.
The Department does not accept this
recommendation, but revised paragraph
(i) to qualify the control of such articles
under development.

The Department did not accept the
recommendation of one commenting
party to adopt the American Society for
Metals definition for “alloy” so as to
clarify the controls provided in
paragraphs (c)(4)(ii)(B) and (c)(4)(iii)
because the context of the controls
makes clear that any alloys of materials
covered in those paragraphs would
automatically meet the criteria of that
definition of alloy.

Revision of USML Category IX

This final rule revises USML Category
IX, covering military training
equipment, to more accurately describe
the articles within this category in order
to establish a “bright line” between the
USML and the CCL for the control of
these articles.

The title of the category is changed to
indicate that it covers training
equipment only. Training on a defense
article would be a defense service
covered under the category in which the
defense article is enumerated.

Paragraph (a) lists all the types of
training equipment covered in this

category. Paragraph (b) is revised to
more specifically describe the items
(simulators) controlled therein. Tooling
and production equipment, formerly
controlled in paragraph (c), are covered
on the CCL in ECCN 0B614.

Radar target generators are to be
controlled in USML Category XI(a).
Until the revised USML Category XI
goes into effect, radar target generators
are enumerated in paragraph (a).
Similarly, infrared scene generators are
enumerated in paragraph (a), although
the intention is to control them in a
revised USML Category XIL

Upon the effective date of this rule
USML Category IX will not contain
controls on all generic parts,
components, accessories, and
attachments (formerly captured in
paragraph (d)) that are in any way
specifically designed or modified for a
defense article described in USML
Category IX, regardless of their
significance to maintaining a military
advantage for the United States. These
items are subject to the new 600 series
controls in Category 0 of the CCL,
published separately by the Department
of Commerce elsewhere in this issue of
the Federal Register.

A new “(x) paragraph” has been
added to USML Category IX, allowing
ITAR licensing for commodities,
software, and technical data subject to
the EAR provided those commodities,
software, and technical data are to be
used in or with defense articles
controlled in USML Category IX and are
described in the purchase
documentation submitted with the
application.

This revision of USML Category IX
was first published as a proposed rule
(RIN 1400-ADO02) on June 13, 2012, for
public comment (see 77 FR 35317). The
comment period ended July 30, 2012.
The public comments were reviewed
and considered by the Department and
other agencies. The Department’s
evaluation of the written comments and
recommendations follows.

The Department received proposals
for alternative phrasing of the regulatory
text in USML Category IX. When the
recommended changes added to the
clarity of the regulation, did not alter
the intended scope of the control, and
were consistent with ECR objectives, the
Department accepted them.

One commenting party recommended
the removal of paragraph (b)(4), which
covers software used for modeling or
simulation, as the control of software
elsewhere on the USML is related to
hardware. The commenting party was
concerned that treating it differently
here may cause confusion over what
software is controlled in other

categories. The Department did not
accept this recommendation because, in
this instance, the enumerated software
is the object of control. The Department
believes that the control for software in
other categories is clear.

To address the concerns of one
commenting party that paragraph (a)(2)
would control articles outside the
definition of a defense article, the
Department added a note to that
paragraph explaining that mockups of
defense articles that do not reveal
technical data and do not contain parts,
components, accessories, or attachments
controlled on the USML are themselves
not controlled on the USML.

Revision of USML Category X

This final rule revises USML Category
X, covering personal protective
equipment, in order to establish a
“bright line” between the USML and the
CCL for the control of these articles.

The title of the category is changed to
remove reference to shelters, as those
items formerly enumerated in paragraph
(b) (permanent or transportable shelters
specifically designed or modified to
protect against ballistic shock or impact
and nuclear, biological, or chemical
contamination) are now subject to the
EAR and controlled under ECCN 1A613.
Body armor enumerated in paragraph
(a)(1) is that which meets or exceeds NIJ
Standard-0101.06 Type IV. Type III
body armor formerly on the USML is
controlled on the CCL under ECCN
1A613. Anti-gravity suits, pressure
suits, and atmosphere diving suits,
formerly controlled in paragraphs (a)(3),
(a)(4), and (a)(5), respectively, are now
subject to the EAR. Paragraph (a)(7)
controls certain protective goggles,
spectacles, and visors with an optical
density of greater than 3.

Equipment for the production of
articles covered in this category (former
paragraph (c)), are controlled on the
CCL under ECCN 1B613.

Paragraph (d), which controls parts,
components, assemblies, accessories,
attachments, and associated equipment,
is limited in scope to include only
ceramic or composite body armor plates,
laser protective lenses and other
materials for the articles enumerated in
paragraph (a)(7), and classified
hardware. As with the revision of other
categories, USML Category X will not
control generic, non-specific parts,
components, accessories, and
attachments that are in any way
specifically designed or modified for a
defense article, regardless of their
significance to maintaining a military
advantage for the United States. These
items are subject to the new 600 series
controls in Category 1 of the CCL,
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published separately by the Department
of Commerce.

A new “(x) paragraph’ has been
added to USML Category X, allowing
ITAR licensing for commodities,
software, and technical data subject to
the EAR provided those commodities,
software, and technical data are to be
used in or with defense articles
controlled in USML Category X and are
described in the purchase
documentation submitted with the
application.

This revision of USML Category X
was first published as a proposed rule
(RIN 1400—-AD16) on June 7, 2012, for
public comment (see 77 FR 33698). The
comment period ended July 23, 2012.
The public comments were reviewed
and considered by the Department and
other agencies. The Department’s
evaluation of the written comments and
recommendations follows.

In response to one commenting
party’s concern that the paragraph
controlling goggles, etc., was written in
a manner that would control
commercial articles, the Department
revised the text to better describe the
articles meriting control on the USML.

Two commenting parties expressed
concern that the control for
developmental articles would capture
articles solely on the basis of being
developed via funding by the
Department of Defense, even though
they were being developed for
commercial applications. The
Department revised that paragraph to
make clear that, among other things, it
does not capture articles identified in
the relevant Department of Defense
contract or other funding authorization
as being developed for both civil and
military applications.

One commenting party recommended
that generic, non-specific parts,
components, accessories, and
attachments for articles covered in this
category not be controlled on the USML.
Paragraph (d), which covers parts,
components, assemblies, accessories,
attachments, and associated equipment
for this category, is limited in scope to
include only ceramic or composite body
armor plates, laser protective lenses and
other materials for the articles
enumerated in paragraph (a)(7), and
classified hardware. The Department
believes the rule is consistent with the
commenting party’s recommendation.

Revision of USML Category XVI

This final rule removes most of the
articles formerly enumerated in USML
Category XVI (nuclear weapons related
articles). The provisions of 22 CFR 120-
130 do not apply to the articles,
technical data, or services formerly

described in USML Category XVI to the
extent that exports of such articles,
technical data, or services are under the
export control of the Department of
Energy or the Nuclear Regulatory
Commission pursuant to the Atomic
Energy Act of 1954, as amended, and
the Nuclear Non-Proliferation Act of
1978, as amended, or are pursuant to a
government transfer authorized
pursuant to these Acts.

USML Category XVI will continue to
control modeling or simulation tools
that model or simulate the
environments generated by nuclear
detonations or the effects of these
environments on systems, subsystems,
components, structures, or humans, and
technical data and defense services
directly related to those defense articles.
Nuclear radiation detection and
measurement devices formerly in
paragraph (c) are subject to the EAR
under already existing ECCN 1A004.c.2
or 2A291.e.

A new ““(x) paragraph” has been
added to USML Category XVI, allowing
ITAR licensing for commodities,
software, and technical data subject to
the EAR provided those commodities,
software, and technical data are to be
used in or with defense articles
controlled in USML Category XVI and
are described in the purchase
documentation submitted with the
application.

This revision of USML Category XVI
was first published as a proposed rule
(RIN 1400-AD18) on January 30, 2013,
for public comment (see 78 FR 6269).
The comment period ended March 18,
2013. The public comments were
reviewed and considered by the
Department and other agencies. The
Department’s evaluation of the written
comments and recommendations
follows.

One commenting party expressed
concern that not controlling on the
USML parts and components ‘“‘necessary
for the [nuclear] weapon to be secured,
made safe, survive to target, and
detonate as planned” will result in these
articles becoming vulnerable to
counterfeiting, sabotage, and
compromise. The Department of Energy
has always maintained and will retain
control of nuclear weapon-related
articles, so this revision of USML
Category XVI does not represent a
loosening of controls.

One commenting party inquired
whether an accessory for a modeling or
simulation tool controlled in paragraph
(b) is USML-controlled. The Department
added a paragraph to the category to
control parts, components, accessories,
attachments, and associated equipment,
to correct for an unintentional omission.

This paragraph would control
accessories for articles controlled in
paragraph (b).

One commenting party recommended
including a note that USML Category
XVI does not control modeling or
simulation tools that are controlled by
the Department of Energy pursuant to
the Atomic Energy Act. The Department
did not accept this recommendation
because ITAR § 123.20 explicitly states
that the ITAR does not apply to nuclear
weapon-related articles to the extent
that such articles are under the control
of the Department of Energy or the
Nuclear Regulatory Commission
pursuant to the Atomic Energy Act of
1954, as amended, and the Nuclear Non-
Proliferation Act, as amended.

In response to one commenting
party’s inquiry, the Department
confirms that hardware and software are
within the scope of USML Category XVI.

One commenting party requested
information on the export licensing
procedure for items formerly listed in
USML Category XVI but now clarified as
being under the jurisdiction of the
Department of Energy. The Department
refers the commenting party to the
Department of Energy’s National
Nuclear Security Administration for its
policies and procedures.

Definition for “Equipment”

A definition for the term “equipment”
is added to ITAR §121.8. The
Department proposed this definition for
public comment in a proposed rule (RIN
1400-AD25) published on November
28, 2012 (see 77 FR 70958). The
Department accepted the
recommendation of a commenting party
to add the newly defined term
“equipment” to the definition of
“system,” and amended ITAR § 121.8(g)
accordingly. In addition, it made
editorial changes to the other
paragraphs in that section.

Other Technical Changes Included in
This Rule

ITAR §121.5, which provided
clarification of paragraph (c) of USML
Category 1V, is removed. Articles
formerly listed therein are now
identified in a note to paragraph (c) or
are enumerated in paragraph (h) of
USML Category IV.

ITAR §121.11, which listed items not
covered in paragraph (a) of USML
Category 1V, is removed.

ITAR §123.20 is revised to replace
certain undefined terms with terms
defined and in normal use in the ITAR,
and to provide citation of Department of
Commerce authorities regarding the
export of nuclear related items. ITAR
§124(c)(5) is revised to remove
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subparagraphs (iii), (ix), and (xi), in
accordance with the revision of USML
Category XVI. And ITAR §125.1(e) is
revised to refer to ITAR §123.20 for the
export of technical data related to
articles in USML Categories VI(e), XVI,
and XX(b)(1).

Adoption of Proposed Rules and Other
Changes

Having reviewed and evaluated the
comments and recommended changes
for the USML Category IV, USML
Category V, USML Category IX, USML
Category X, and USML Category XVI
proposed rules, as well as the proposed
rule that included the definition of
“equipment,” the Department
determined that it will, and hereby
does, adopt them, with changes noted
and other technical corrections, and
promulgates them in final form under
this rule.

Regulatory Analysis and Notices

Administrative Procedure Act

The Department of State is of the
opinion that controlling the import and
export of defense articles and services is
a foreign affairs function of the United
States Government and that rules
implementing this function are exempt
from sections 553 (rulemaking) and 554
(adjudications) of the Administrative
Procedure Act (APA). Although the
Department is of the opinion that this
rule is exempt from the rulemaking
provisions of the APA, the Department
published this rule as separate proposed
rules identified as 1400-AD02, 1400—
AD15, 1400-AD16, 1400-AD18, 1400—
AD19, and 1400-AD25, each with a 45-
or 60-day provision for public comment
and without prejudice to its
determination that controlling the
import and export of defense services is
a foreign affairs function.

Regulatory Flexibility Act

Since the Department is of the
opinion that this rule is exempt from the
provisions of 5 U.S.C. 553, there is no
requirement for an analysis under the
Regulatory Flexibility Act.

Unfunded Mandates Reform Act of 1995

This rulemaking does not involve a
mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

For purposes of the Small Business
Regulatory Enforcement Fairness Act of
1996 (the “Act”), a “major” rule is a
rule that the Administrator of the OMB
Office of Information and Regulatory
Affairs finds has resulted or is likely to
result in (1) an annual effect on the
economy of $100,000,000 or more; (2) a
major increase in costs or prices for
consumers, individual industries,
federal, state, or local government
agencies, or geographic regions; or (3)
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
foreign markets.

The Department does not believe this
rulemaking will have an annual effect
on the economy of $100,000,000 or
more. Articles that are being removed
from coverage in the U.S. Munitions List
categories contained in this rule will
still require licensing for export, but
from the Department of Commerce.
While the licensing regime of the
Department of Commerce is more
flexible than that of the Department of
State, it is not expected that the change
in jurisdiction of these articles will
result in an export difference of
$100,000,000 or more.

The Department also does not believe
that this rulemaking will result in a
major increase in costs or prices for
consumers, individual industries,
federal, state, or local government
agencies, or geographic regions, or have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
foreign markets.

Executive Orders 12372 and 13132

This rulemaking will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this rulemaking
does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on

Federal programs and activities do not
apply to this rulemaking.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributed impacts, and equity).
These executive orders stress the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rulemaking has been
designated a “‘significant regulatory
action,” although not economically
significant, under section 3(f) of
Executive Order 12866. Accordingly,
this rule has been reviewed by the
Office of Management and Budget
(OMB).

Executive Order 12988

The Department of State reviewed this
rulemaking in light of sections 3(a) and
3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175

The Department of State determined
that this rulemaking will not have tribal
implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
preempt tribal law. Accordingly, the
requirements of Executive Order 13175
do not apply to this rulemaking.

Paperwork Reduction Act

Following is a listing of approved
collections that will be affected by
revision of the U.S. Munitions List
(USML) and the Commerce Control List
pursuant to the President’s Export
Control Reform (ECR) initiative. This
final rule continues the implementation
of ECR. Other final rules will follow.
The list of collections and the
description of the manner in which they
will be affected pertains to revision of
the USML in its entirety, not only to the
categories published in this rule:

(1) Statement of Registration, DS—
2032, OMB No. 1405-0002. The
Department estimates that between
3,000 and 5,000 of currently-registered
persons will not need to maintain
registration following full revision of the
USML. This would result in a burden
reduction of between 6,000 and 10,000
hours annually, based on a revised time
burden of two hours to complete a
Statement of Registration.



Federal Register/Vol. 79, No. 1/Thursday, January 2, 2014/Rules and Regulations

39

(2) Application/License for Permanent
Export of Unclassified Defense Articles
and Related Unclassified Technical
Data, DSP-5, OMB No. 1405—-0003. The
Department estimates that there will be
35,000 fewer DSP-5 submissions
annually following full revision of the
USML. This would result in a burden
reduction of 35,000 hours annually. In
addition, the DSP-5 will allow
respondents to select USML Category
XIX, a newly-established category, as a
description of articles to be exported.

(3) Application/License for
Temporary Import of Unclassified
Defense Articles, DSP-61, OMB No.
1405-0013. The Department estimates
that there will be 200 fewer DSP-61
submissions annually following full
revision of the USML. This would result
in a burden reduction of 100 hours
annually. In addition, the DSP-61 will
allow respondents to select USML
Category XIX, a newly-established
category, as a description of articles to
be temporarily imported.

(4) Application/License for
Temporary Export of Unclassified
Defense Articles, DSP-73, OMB No.
1405—0023. The Department estimates
that there will be 800 fewer DSP-73
submissions annually following full
revision of the USML. This would result
in a burden reduction of 800 hours
annually. In addition, the DSP-73 will
allow respondents to select USML
Category XIX, a newly-established
category, as a description of articles to
be temporarily exported.

(5) Application for Amendment to
License for Export or Import of
Classified or Unclassified Defense
Articles and Related Technical Data,
DSP-6,-62, -74, -119, OMB No. 1405—
0092. The Department estimates that
there will be 2,000 fewer amendment
submissions annually following full
revision of the USML. This would result
in a burden reduction of 1,000 hours
annually. In addition, the amendment
forms will allow respondents to select
USML Category XIX, a newly-
established category, as a description of
the articles that are the subject of the
amendment request.

(6) Request for Approval of
Manufacturing License Agreements,
Technical Assistance Agreements, and
Other Agreements, DSP-5, OMB No.
1405-0093. The Department estimates
that there will be 1,000 fewer agreement
submissions annually following full
revision of the USML. This would result
in a burden reduction of 2,000 hours
annually. In addition, the DSP-5, the
form used for the purposes of
electronically submitting agreements,
will allow respondents to select USML
Category XIX, a newly-established

category, as a description of articles to
be exported.

(7) Maintenance of Records by
Registrants, OMB No. 1405-0111. The
requirement to actively maintain
records pursuant to provisions of the
International Traffic in Arms
Regulations (ITAR) will decline
commensurate with the drop in the
number of persons who will be required
to register with the Department
pursuant to the ITAR. As stated above,
the Department estimates that between
3,000 and 5,000 of the currently-
registered persons will not need to
maintain registration following full
revision of the USML. This would result
in a burden reduction of between 60,000
and 100,000 hours annually. However,
the ITAR does provide for the
maintenance of records for a period of
five years. Therefore, persons newly
relieved of the requirement to register
with the Department may still be
required to maintain records.

(8) Export Declaration of Defense
Technical Data or Services, DS—-4071,
OMB No. 1405-0157. The Department
estimates that there will be 2,000 fewer
declaration submissions annually
following full revision of the USML.
This would result in a burden reduction
of 1,000 hours annually.

List of Subjects

22 CFR 121 and 125

Arms and munitions, Classified
information, Exports.

22 CFR 123

Arms and munitions, Exports,
Reporting and recordkeeping
requirements.

22 CFR 124

Arms and munitions, Exports,
Technical assistance.

Accordingly, for the reasons set forth
above, Title 22, Chapter I, Subchapter
M, parts 121, 123, 124 and 125 are
amended as follows:

PART 121—THE UNITED STATES
MUNITIONS LIST

m 1. The authority citation for part 121
continues to read as follows:

Authority: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); 22 U.S.C. 2651a; Pub. L. 105-261, 112
Stat. 1920; Section 1261, Pub. L. 112-239;
E.O. 13637, 78 FR 16129.

m 2. Section 121.1 is amended by
revising U.S. Munitions List Categories
IV, V, IX, X, and XVI to read as follows:

§121.1 General. The United States
Munitions List.
* * * * *

Category IV—Launch Vehicles, Guided
Missiles, Ballistic Missiles, Rockets,
Torpedoes, Bombs, and Mines

*(a) Rockets, space launch vehicles
(SLVs), missiles, bombs, torpedoes,
depth charges, mines, and grenades, as
follows:

(1) Rockets, SLVs, and missiles
capable of delivering at least a 500-kg
payload to a range of at least 300 km
(MT);

(2) Rockets, SLVs, and missiles
capable of delivering less than a 500-kg
payload to a range of at least 300 km
(MT);

(3) Man-portable air defense systems
(MANPADS);

(4) Anti-tank missiles and rockets;
(5) Rockets, SLVs, and missiles not
meeting the criteria of paragraphs (a)(1)

through (a)(4) of this category;

(6) Bombs;

(7) Torpedoes;

(8) Depth charges;

(9) Anti-personnel, anti-vehicle, or
anti-armor land mines (e.g., area denial
devices);

(10) Anti-helicopter mines;

(11) Naval mines; or

(12) Fragmentation and high
explosive hand grenades.

Note 1 to paragraph (a): “Range” is the
maximum distance that the specified rocket
system is capable of traveling in the mode of
stable flight as measured by the projection of
its trajectory over the surface of the Earth.
The maximum capability based on the design
characteristics of the system, when fully
loaded with fuel or propellant, will be taken
into consideration in determining range. The
range for rocket systems will be determined
independently of any external factors such as
operational restrictions, limitations imposed
by telemetry, data links, or other external
constraints. For rocket systems, the range
will be determined using the trajectory that
maximizes range, assuming International
Civil Aviation Organization (ICAO) standard
atmosphere with zero wind.

Note 2 to paragraph (a): “Payload” is the
total mass that can be carried or delivered by
the specified rocket, SLV, or missile that is
not used to maintain flight.

Note 3 to paragraph (a): This paragraph
does not control model and high power
rockets (as defined in National Fire
Protection Association Code 1122) and kits
thereof made of paper, wood, fiberglass, or
plastic containing no substantial metal parts
and designed to be flown with hobby rocket
motors that are certified for consumer use.
Such rockets must not contain active controls
(e.g., RF, GPS).

Note 4 to paragraph (a): "Mine” means a
munition placed under, on, or near the
ground or other surface area and designed to
be exploded by the presence, proximity, or
contact of a person or vehicle.

*(b) Launchers for rockets, SLVs, and
missiles, as follows:
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(1) Fixed launch sites and mobile
launcher mechanisms for any system
enumerated in paragraphs (a)(1) and
(a)(2) of this category (e.g., launch
tables, TOW missile, MANPADS) (MT);
or

(2) Fixed launch sites and mobile
launcher mechanisms for any system
enumerated in paragraphs (a)(3) through
(a)(5) of this category (e.g., launch
tables, TOW missile, MANPADS).

Note 1 to paragraph (b): For controls on
non-SLV launcher mechanisms for use on
aircraft, see USML Category VIII(h).

Note 2 to paragraph (b): For controls on
launcher mechanisms that are integrated onto
a vessel or ground vehicle, see USML
Categories VI and VII, respectively.

Note 3 to paragraph (b): This paragraph
does not control parts and accessories (e.g.,
igniters, launch stands) specially designed
for consumer use with model and high power
rockets (as defined in National Fire
Protection Association Code 1122) and kits
thereof made of paper, wood, fiberglass, or
plastic containing no substantial metal parts
and designed to be flown with hobby rocket
motors that are certified for consumer use.

(c) Apparatus and devices specially
designed for the handling, control,
activation, monitoring, detection,
protection, discharge, or detonation of
the articles enumerated in paragraphs
(a) and (b) of this category (MT for those
systems enumerated in paragraphs
(a)(1), (a)(2), and (b)(1) of this category).

Note 1 to paragraph (c): This paragraph
includes specialized handling equipment
(transporters, cranes, and lifts) specially
designed to handle articles enumerated in
paragraphs (a) and (b) of this category for
preparation and launch from fixed and
mobile sites. The equipment in this
paragraph also includes specially designed
robots, robot controllers, and robot end-
effectors, and liquid propellant tanks
specially designed for the storage or handling
of the propellants controlled in USML
Category V, CCL ECCNs 1C011, 1C111, and
1C608, or other liquid propellants used in the
systems enumerated in paragraphs (a)(1),
(a)(2), or (a)(5) of this category.

Note 2 to paragraph (c): Aircraft Missile
Protection Systems (AMPS) are controlled in
USML Category XI.

*(d) Rocket, SLV, and missile power
plants, as follows:

(1) Except as enumerated in paragraph
(d)(2) or (d)(3) of this category,
individual rocket stages for the articles
enumerated in paragraph (a)(1), (a)(2), or
(a)(5) of this category (MT for those
stages usable in systems enumerated in
paragraphs (a)(1) and (a)(2) of this
category);

(2) Solid propellant rocket motors,
hybrid or gel rocket motors, or liquid
propellant rocket engines having a total

impulse capacity equal to or greater
than 1.1 x 108 N-s (MT);

(3) Solid propellant rocket motors,
hybrid or gel rocket motors, or liquid
propellant rocket engines having a total
impulse capacity equal to or greater
than 8.41 x 105 N's, but less than 1.1 x
106 N-s (MT);

(4) Combined cycle, pulsejet, ramjet,
or scramjet engines (MT);

(5) Air-breathing engines that operate
above Mach 4 not enumerated in
paragraph (d)(4) of this category;

(6) Pressure gain combustion-based
propulsion systems not enumerated in
paragraphs (d)(4) and (d)(5) of this
category; or

(7) Rocket, SLV, and missile engines
and motors, not otherwise enumerated
in paragraphs (d)(1) through (d)(6) of
this category or USML Category XIX.

Note to paragraph (d): This paragraph does
not control model and high power rocket
motors, containing no more than 5 pounds of
propellant, that are certified for U.S.
consumer use as described in National Fire
Protection Association Code 1125.

(e) [Reserved]

(f) [Reserved]

*(g) Non-nuclear warheads for
rockets, bombs, and missiles (e.g.,
explosive, kinetic, EMP, thermobaric,
shape charge, and fuel air explosive
(FAE)).

(h) Systems, subsystems, parts,
components, accessories, attachments,
or associated equipment, as follows:

(1) Flight control and guidance
systems (including guidance sets)
specially designed for articles
enumerated in paragraph (a) of this
category (MT for those articles
enumerated in paragraphs (a)(1) and
(a)(2) of this category);

Note to paragraph (h)(1): A guidance set
integrates the process of measuring and
computing a vehicle’s position and velocity
(i.e., navigation) with that of computing and
sending commands to the vehicle’s flight
control systems to correct the trajectory.

(2) Seeker systems specially designed
for articles enumerated in paragraph (a)
of this category (e.g., radiofrequency,
infrared) (MT for articles enumerated in
paragraphs (a)(1) and (a)(2) of this
category);

(3) Kinetic kill vehicles and specially
designed parts and components
therefor;

(4) Missile or rocket thrust vector
control systems (MT for those thrust
vector control systems usable in articles
enumerated in paragraph (a)(1) of this
category);

(5) MANPADS grip stocks and
specially designed parts and
components therefor;

(6) Rocket or missile nozzles and
nozzle throats, and specially designed

parts and components therefor (MT for
those nozzles and nozzle throats usable
in systems enumerated in paragraphs
(a)(1) and (a)(2) of this category);

(7) Rocket or missile nose tips, nose
fairings, or aerospikes, and specially
designed parts and components therefor
(MT for those articles enumerated in
paragraphs (a)(1) and (a)(2) of this
category);

(8) Re-entry vehicle or warhead heat
shields (MT for those re-entry vehicles
and heat shields usable in systems
enumerated in paragraph (a)(1) of this
category);

(9) Missile and rocket safing, arming,
fuzing, and firing (SAFF) components
(to include target detection and
proximity sensing devices), and
specially designed parts therefor (MT
for those SAFF components usable in
systems enumerated in paragraph (a)(1)
of this category);

(10) Self-destruct systems specially
designed for articles enumerated in
paragraph (a) of this category (MT for
those articles enumerated in paragraphs
(a)(1) and (a)(2) of this category);

(11) Separation mechanisms, staging
mechanisms, and interstages useable for
articles enumerated in paragraph (a) of
this category, and specially designed
parts and components therefor (MT for
those separation mechanisms, staging
mechanisms, and interstages usable in
systems enumerated in paragraph (a)(1)
of this category);

(12) Post-boost vehicles (PBV) (MT);

(13) Engine or motor mounts specially
designed for articles enumerated in
paragraphs (a) and (b) of this category
(MT for those articles enumerated in
paragraphs (a)(1), (a)(2), and (b)(1) of
this category);

(14) Combustion chambers specially
designed for articles enumerated in
paragraphs (a) and (d) of this category
and specially designed parts and
components therefor (MT for those
articles enumerated in paragraphs (a)(1),
(a)(2), (b)(1), and (d)(1) through (d)(5) of
this category);

(15) Injectors specially designed for
articles controlled in this category (MT
for those injectors specially designed
which are usable in systems enumerated
in paragraph (a)(1) of this category);

(16) Solid rocket motor or liquid
engine igniters;

(17) Re-entry vehicles and specially
designed parts and components therefor
not elsewhere specified in this category
(MT);

Note to paragraph (h)(17): This paragraph
does not control spacecraft. For controls on
spacecraft, see USML Category XV and, if not
described therein, then CCL ECCN 9A515.

(18) Specially designed parts and
components for articles controlled in
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paragraph (g) not elsewhere specified in
this category;

(19) Penetration aids and specially
designed parts and components therefor
(e.g., physical or electronic
countermeasure suites, re-entry vehicle
replicas or decoys, or submunitions);

(20) Rocket motor cases and specially
designed parts and components therefor
(e.g., flanges, flange seals, end domes)
(MT for those rocket motor cases usable
in systems enumerated in paragraphs
(a)(1) and (a)(2) of this category and for
specially designed parts and
components for hybrid rocket motors
enumerated in paragraphs (d)(2) and
(d)(3) of this category);

(21) Solid rocket motor liners and
rocket motor insulation (MT for those
solid rocket motor liners usable in
systems enumerated in paragraph (a)(1)
of this category or specially designed for
systems enumerated in paragraph (a)(2)
of this category; and rocket motor
insulation usable in systems
enumerated in paragraphs (a)(1) and
(a)(2) of this category);

(22) Radomes, sensor windows, and
antenna windows specially designed for
articles enumerated in paragraph (a) of
this category (MT for those radomes
usable in systems enumerated in
paragraph (a)(1) of this category and for
any radomes, sensor windows, or
antenna windows manufactured as
composite structures or laminates
specially designed for use in the
systems and components enumerated in
paragraph (a)(1), (2)(2), (d)(1), (h)(8),
(h)(9), (h)(17), or (h)(25) of this
category);

(23) Rocket or missile payload
fairings;

(24) Rocket or missile launch
canisters (MT for those rocket or missile
launch canisters designed or modified
for systems enumerated in paragraphs
(a)(1) and (a)(2) of this category);

(25) Fuzes specially designed for
articles enumerated in paragraph (a) of
this category (e.g., proximity, contact,
electronic, dispenser proximity,
airburst, variable time delay, or multi-
option) (MT for those fuzes usable in
systems enumerated in paragraph (a)(1)
of this category);

(26) Rocket or missile liquid
propellant tanks (MT for those rocket or
missile liquid propellant tanks usable in
systems enumerated in paragraph (a)(1)
of this category);

(27) Rocket or missile altimeters
specially designed for use in articles
enumerated in paragraph (a)(1) of this
category (MT);

(28) Pneumatic, hydraulic,
mechanical, electro-optical, or
electromechanical flight control systems
(including fly-by-wire systems) and

attitude control equipment specially
designed for use in the rockets or
missiles enumerated in paragraph (a)(1)
of this category (MT for these systems
which have been designed or modified
for those enumerated in paragraph (a)(1)
of this category);

(29) Umbilical and interstage
electrical connectors specially designed
for use in the rockets or missiles
enumerated in paragraph (a)(1) or (a)(2)
of this category (MT); or

Note to paragraph (h)(29): This paragraph
also includes electrical connectors installed
between the systems specified in paragraph
(a)(1) or (a)(2) of this category and their
payload.

*(30) Any part, component, accessory,
attachment, equipment, or system that
(MT for those articles designated as
such):

(1) Is classified;

(ii) Contains classified software
directly related to defense articles in
this subchapter or 600 series items
subject to the EAR; or

(iii) Is being developed using
classified information.

Note to paragraph (h)(30): “Classified”
means classified pursuant to Executive Order
13526, or predecessor order, and a security
classification guide developed pursuant
thereto or equivalent, or to the corresponding
classification rules of another government or
international organization.

(i) Technical data (see § 120.10 of this
subchapter) and defense services (see
§120.9 of this subchapter) directly
related to the defense articles
enumerated in paragraphs (a) through
(h) of this category and classified
technical data directly related to items
controlled in ECCNs 0A604, 0B604,
0D604, 9A604, 9B604, or 9D604 and
defense services using the classified
technical data. (See § 125.4 of this
subchapter for exemptions.) (MT for
technical data and defense services
related to articles designated as such.)

(j)—(w) [Reserved]

(x) Commodities, software, and
technical data subject to the EAR (see
§120.42 of this subchapter) used in or
with defense articles controlled in this
category.

Note to paragraph (x): Use of this
paragraph is limited to license applications
for defense articles controlled in this category
where the purchase documentation includes
commodities, software, or technical data
subject to the EAR (see § 123.1(b) of this
subchapter).

Note to Category IV: If a Missile
Technology Control Regime Category I item
is included in a system, that system will also
be considered as a Category I item, except
when the incorporated item cannot be
separated, removed, or duplicated.

Category V—Explosives and Energetic
Materials, Propellants, Incendiary
Agents, and Their Constituents

*(a) Explosives, and mixtures thereof,
as follows:

(1) ADNBF
(aminodinitrobenzofuroxan or 7-Amino
4 ,6-dinitrobenzofurazane-1-oxide) (CAS
97096-78-1);

(2) BNCP (cis-bis(5-nitrotetrazolato)
tetra amine-cobalt (III) perchlorate)
(CAS 117412-28-9);

(3) CL-14
(diaminodinitrobenzofuroxan or 5,7-
diamino-4,6-dinitrobenzofurazane-1-
oxide) (CAS 117907-74-1);

(4) CL-20 (HNIW or
Hexanitrohexaazaisowurtzitane) (CAS
135285—-90—4); clathrates of CL-20 (MT
for CL-20);

(5) CP (2-(5-cyanotetrazolato) penta
aminecobalt (IIT) perchlorate) (CAS
70247-32-4);

(6) DADE (1,1-diamino-2,2-
dinitroethylene, FOX-7);

(7) DATB (Diaminotrinitrobenzene)
(CAS 1630-08-6);

(8) DDFP (1,4-
dinitrodifurazanopiperazine);

(9) DDPO (2,6-diamino-3,5-
dinitropyrazine-1-oxide, PZO) (CAS
194486-77-6);

(10) DIPAM (3,3’-Diamino-
2,2',4,4’,6,6"-hexanitrobiphenyl or
dipicramide) (CAS 17215-44-0);

(11) DNAN (2,4-Dinitroanisole) (CAS
119-27-7);

(12) DNGU (DINGU or
dinitroglycoluril) (CAS 55510-04-8);

(13) Furazans, as follows:

(i) DAAOF (DAAF, DAAFox, or
diaminoazoxyfurazan);

(ii) DAAZF (diaminoazofurazan) (CAS
78644—90-3);

(iii) ANF (Furazanamine, 4-nitro- or 3-
Amino-4-nitrofurazan; or 4-Nitro-1,2,5-
oxadiazol-3-amine; or 4-Nitro-3-
furazanamine; CAS 66328—69—6); or

(iv) ANAzF (Aminonitroazofurazan or
1,2,5-Oxadiazol-3-amine, 4-[2-(4-nitro-
1,2,5-oxadiazol-3-yl) diazenyl]; or 1,2,5-
Oxadiazol-3-amine, 4-[(4-nitro-1,2,5-
oxadiazol-3-yl)azo]- (9CI); or
Furazanamine, 4-[(nitrofurananyl)azo]-;
or 4-[(4-Nitro-1,2,5-oxadiazol-3-yl)azol-
1,2,5-oxadiazol-3-amine) (CAS 155438—
11-2);

(14) GUDN (Guanylurea dinitramide)
FOX-12 (CAS 217464—-38-5);

(15) HMX and derivatives, as follows:

(i) HMX
(Cyclotetramethylenetetranitramine;
octahydro-1,3,5,7-tetranitro-1,3,5,7-
tetrazine; 1,3,5,7-tetranitro-1,3,5,7-
tetraza-cyclooctane; octogen, octogene)
(CAS 2691-41-0) (MT);

(ii) Difluoroaminated analogs of HMX;
or
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(iii) K-55 (2,4,6,8-tetranitro-2,4,6,8-
tetraazabicyclo [3,3,0]-octanone-3,
tetranitrosemiglycouril, or keto-bicyclic
HMX) (CAS 130256-72-3);

(16) HNAD (hexanitroadamantane)
(CAS 143850-71-9);

(17) HNS (hexanitrostilbene) (CAS
20062-22-0);

(18) Imidazoles, as follows:

(i) BNNII (Octohydro-2,5-
bis(nitroimino) imidazo [4,5-
d]imidazole);

(ii) DNI (2,4-dinitroimidazole) (CAS
5213-49-0);

(iii) FDIA (1-fluoro-2,4-
dinitroimidazole);

(iv) NTDNIA (N-(2-nitrotriazolo)-2,4-
dinitro-imidazole); or

(v) PTIA (1-picryl-2,4,5-
trinitroimidazole);

(19) NTNMH (1-(2-nitrotriazolo)-2-
dinitromethylene hydrazine);

(20) NTO (ONTA or 3-nitro-1,2,4-
triazol-5-one) (CAS 932—-64—-9);

(21) Polynitrocubanes with more than
four nitro groups;

(22) PYX (2,6-Bis(picrylamino)-3,5-
dinitropyridine) (CAS 38082-89-2);

(23) RDX and derivatives, as follows:

(i) RDX
(cyclotrimethylenetrinitramine),
cyclonite, T4, hexahydro-1,3,5-trinitro-
1,3,5-triazine, 1,3,5-trinitro-1,3,5-triaza-
cyclohexane, hexogen, or hexogene)
(CAS 121-82-4) (MT);

(ii) Keto-RDX (K—6 or 2,4,6-trinitro-
2,4,6-triazacyclohexanone) (CAS
115029-35-1); or

(ii1) Difluoraminated derivative of
RDX; 1,3-Dinitro-5,5-
bis(difluoramino)1,3-diazahexane (CAS
No. 193021-34-0);

(24) TAGN
(Triaminoguanidinenitrate) (CAS 4000—
16-2);

(25) TATB (Triaminotrinitrobenzene)
(CAS 3058-38-6);

(26) TEDDZ (3,3,7,7-
tetrakis(difluoroamine) octahydro-1,5-
dinitro-1,5-diazocine;

(27) Tetrazines, as follows:

(i) BTAT (Bis(2,2,2-trinitroethyl)-3,6-
diaminotetrazine); or

(ii) LAX-112 (3,6-diamino-1,2,4,5-
tetrazine-1,4-dioxide);

(28) Tetrazoles, as follows:

(i) NTAT (nitrotriazolaminotetrazole);
or

(ii) NTNT (1-N-(2-nitrotriazolo)-4-
nitrotetrazole);

(29) Tetryl
(trinitrophenylmethylnitramine) (CAS
479-45-8);

(30) TEX (4,10-Dinitro-2,6,8,12-
tetraoxa-4,10-diazaisowurtzitane);

(31) TNAD (1,4,5,8-tetranitro-1,4,5,8-
tetraazadecalin) (CAS 135877—16-6);

(32) TNAZ (1,3,3-trinitroazetidine)
(CAS 97645-24-4);

(33) TNGU (SORGUYL or
tetranitroglycoluril) (CAS 55510-03-7);

(34) TNP (1,4,5,8-tetranitro-
pyridazino [4,5-d] pyridazine) (CAS
229176-04-9);

(35) Triazines, as follows:

(i) DNAM (2-0xy-4,6-dinitroamino-s-
triazine) (CAS 19899-80-0); or

(ii) NNHT (2-nitroimino-5-nitro-
hexahydro-1,3,5 triazine) (CAS 130400—
13-4);

(36) Triazoles, as follows:

(i) 5-azido-2-nitrotriazole;

(ii) ADHTDN (4-amino-3,5-
dihydrazino-1,2,4-triazole dinitramide)
(CAS 1614-08-0);

(iii) ADNT (1-amino-3,5-dinitro-1,2,4-
triazole);

(iv) BDNTA
(Bis(dinitrotriazole)amine);

(v) DBT (3,3’-dinitro-5,5-bi-1,2,4-
triazole) (CAS 30003—-46—4);

(vi) DNBT (dinitrobistriazole) (CAS
70890-46-9);

(vii) NTDNT (1-N-(2-nitrotriazolo)
3,5-dinitro-triazole);

(viii) PDNT (1-picryl-3,5-
dinitrotriazole); or

(ix) TACOT
(tetranitrobenzotriazolobenzotriazole)
(CAS 25243-36-1);

(37) Energetic ionic materials melting
between 70 and °degrees C and with
detonation velocity exceeding 6800 m/
s or detonation pressure exceeding 18
GPa (180 kbar); or

(38) Explosives, not otherwise
enumerated in this paragraph or on the
CCL in ECCN 1C608, with a detonation
velocity exceeding 8700 m/s at
maximum density or a detonation
pressure exceeding 34 Gpa (340 kbar).

*(b) Propellants, as follows (MT for
composite and composite modified
double-base propellants):

(1) Any solid propellant with a
theoretical specific impulse (see
paragraph (k)(4) of this category) greater
than:

(i) 240 seconds for non-metallized,
non-halogenated propellant;

(ii) 250 seconds for non-metallized,
halogenated propellant; or

(iii) 260 seconds for metallized
propellant;

(2) Propellants having a force constant
of more than 1,200 kJ/Kg;

(3) Propellants that can sustain a
steady-state burning rate more than 38
mm/s under standard conditions (as
measured in the form of an inhibited
single strand) of 6.89 Mpa (68.9 bar)
pressure and 294K (21°C);

(4) Elastomer-modified cast double-
based propellants with extensibility at
maximum stress greater than 5% at 233
K (—40°C); or

(5) Other composite and composite
modified double-base propellants.

(c) Pyrotechnics, fuels and related
substances, and mixtures thereof, as
follows:

(1) Alane (aluminum hydride) (CAS
7784—21-6);

(2) Carboranes; decaborane (CAS
17702—41-9); pentaborane and
derivatives thereof (MT);

(3) Liquid high energy density fuels,
as follows (MT):

(i) Mixed fuels that incorporate both
solid and liquid fuels, such as boron
slurry, having a mass-based energy
density of 40 MJ/kg or greater; or

(ii) Other high energy density fuels
and fuel additives (e.g., cubane, ionic
solutions, JP-7, JP—10) having a volume-
based energy density of 37.5 GJ per
cubic meter or greater, measured at 20°C
and one atmosphere (101.325 kPa)
pressure;

Note to paragraph (c)(3)(ii): JP—4, JP-8,
fossil refined fuels or biofuels, or fuels for
engines certified for use in civil aviation are
not included.

(4) Metal fuels, and fuel or
pyrotechnic mixtures in particle form
whether spherical, atomized,
spheroidal, flaked, or ground,
manufactured from material consisting
0f 99% or more of any of the following:

(i) Metals, and mixtures thereof, as
follows:

(A) Beryllium (CAS 7440-41-7) in
particle sizes of less than 60
micrometers (MT); or

(B) Iron powder (CAS 7439-89-6)
with particle size of 3 micrometers or
less produced by reduction of iron oxide
with hydrogen;

(ii) Fuel mixtures or pyrotechnic
mixtures, which contain any of the
following:

(A) Boron (CAS 7440-42—-8) or boron
carbide (CAS 12069-32-8) fuels of 85%
purity or higher and particle sizes of
less than 60 micrometers; or

(B) Zirconium (CAS 7440-67-7),
magnesium (CAS 7439-95-4), or alloys
of these in particle sizes of less than 60
micrometers;

(iii) Explosives and fuels containing
the metals or alloys listed in paragraphs
(c)(4)(i) and (c)(4)(i) of this category
whether or not the metals or alloys are
encapsulated in aluminum, magnesium,
zirconium, or beryllium;

(5) Fuel, pyrotechnic, or energetic
mixtures having any nanosized
aluminum, beryllium, boron, zirconium,
magnesium, or titanium, as follows:

(i) Having particle size less than 200
nm in any direction; and

(ii) Having 60% or higher purity;

(6) Pyrotechnic and pyrophoric
materials, as follows:

(i) Pyrotechnic or pyrophoric
materials specifically formulated to
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enhance or control the production of
radiated energy in any part of the IR
spectrum; or

(ii) Mixtures of magnesium,
polytetrafluoroethylene and the
copolymer vinylidene difluoride and
hexafluoropropylene (MT);

(7) Titanium subhydride (TiHn) of
stoichiometry equivalent to n = 0.65—
1.68; or

(8) Hydrocarbon fuels specially
formulated for use in flame throwers or
incendiary munitions containing metal
stearates (e.g., octal) or palmitates, and
M1, M2, and M3 thickeners.

(d) Oxidizers, as follows:

(1) ADN (ammonium dinitramide or
SR-12) (CAS 140456-78-6) (MT);

(2) AP (ammonium perchlorate) (CAS
7790-98-9) (MT);

(3) BDNPN (bis(2,2-
dinitropropyl)nitrate) (CAS 28464—24—

(4) DNAD (1,3-dinitro-1,3-diazetidine)
(CAS 78246-06-7);

(5) HAN (Hydroxylammonium nitrate)
(CAS 13465-08-2);

(6) HAP (hydroxylammonium
perchlorate) (CAS 15588—-62-2);

(7) HNF (Hydrazinium nitroformate)
(CAS 20773-28-8) (MT);

(8) Hydrazine nitrate (CAS 37836—27—
4) (MT);

(9) Hydrazine perchlorate (CAS
27978-54-7) (MT);

(10) Inhibited red fuming nitric acid
(IRFNA) (CAS 8007-58-7) and liquid
oxidizers comprised of or containing
IRFNA or oxygen difluoride (MT for
liquid oxidizers comprised of IRFNA);

T

(11) Perchlorates, chlorates, and
chromates composited with powdered
metal or other high energy fuel
components controlled under this
category (MT).

*(e) Binders, and mixtures thereof, as
follows:

(1) AMMO
(azidomethylmethyloxetane and its
polymers) (CAS 90683—-29-7);

(2) BAMO (bis(azidomethyl)oxetane
and its polymers) (CAS 17607—-20-4);

(3) BTTN (butanetriol trinitrate) (CAS
6659-60-5) (MT);

(4) FAMAO (3-difluoroaminomethyl-
3-azidomethyloxetane) and its
polymers;

(5) FEFO (bis(2-fluoro-2,2-
dinitroethyl)formal) (CAS 17003-79-1);

(6) GAP (glycidyl azide polymer)
(CAS 143178—-24—9) and its derivatives
(MT for GAP);

(7) HTPB (hydroxyl-terminated
polybutadiene) with a hydroxyl
functionality equal to or greater than 2.2
and less than or equal to 2.4, a hydroxyl
value of less than 0.77 meq/g, and a
viscosity at 30 °C of less than 47 poise
(CAS 69102-90-5) (MT);

(8) 4,5 diazidomethyl-2-methyl-1,2,3-
triazole (iso-DAMTR) (MT);

(9) NENAS (nitratoethylnitramine
compounds), as follows:

(i) N-Methyl 2-nitratoethylnitramine
(Methyl-NENA) (CAS 17096—47-8)
(MT);

(ii) N-Ethyl 2-nitratoethylnitramine
(Ethyl-NENA) (CAS 85068-73—1) (MT);

(iii) N-Propyl 2-nitratoethylnitramine
(CAS 82486-83-7);

(iv) N-Butyl-2-nitratoethylnitramine
(BuNENA) (CAS 82486—82-6); or

(v) N-Pentyl 2-nitratoethylnitramine
(CAS 85954—-06-9);

(10) Poly-NIMMO (poly
nitratomethylmethyoxetane, poly-
NMMO, (poly[3-nitratomethyl-3-methyl
oxetane]) (CAS 84051-81-0);

(11) PNO (Poly(3-nitratooxetane));

(12) TVOPA 1,2,3-Tris [1,2-
bis(difluoroamino)ethoxylpropane; tris
vinoxy propane adduct (CAS 53159-39—

(13) Polynitrorthocarbonates;

(14) FPF—1 (poly-2,2,3,3,4,4-
hexafluoro pentane-1,5-diolformal)
(CAS 376-90-9);

(15) FPF=3 (poly-2,4,4,5,5,6,6-
heptafluoro-2-trifluoromethyl-3-
oxaheptane-1,7-diolformal);

(16) PGN (Polyglycidyl nitrate or
poly(nitratomethyloxirane); poly-
GLYN); (CAS 27814-48-8);

(17) N-methyl-p-nitroaniline (MT);

(18) Low (less than 10,000) molecular
weight, alcohol-functionalized,
poly(epichlorohydrin);
poly(epichlorohydrindiol); and triol; or

(19) Dinitropropyl based plasticizers,
as follows (MT):

(i) BDNPA (bis (2,2-dinitropropyl)
acetal) (CAS 5108-69-0); or

(ii) BDNPF (bis (2,2-dinitropropyl)
formal) (CAS 5917-61-3).

(f) Additives, as follows:

(1) Basic copper salicylate (CAS
62320-94-9);

(2) BHEGA (Bis-(2-
hydroxyethyl)glycolamide) (CAS
17409-41-5);

(3) BNO (Butadienenitrile oxide);

(4) Ferrocene derivatives, as follows
(MT):

(i) Butacene (CAS 125856—62—4);

(ii) Catocene (2,2-Bis-
ethylferrocenylpropane) (CAS 37206—
42-1);

(iii) Ferrocene carboxylic acids and
ferrocene carboxylic acid esters;

(iv) n-butylferrocene (CAS 31904—29—
7);

(v) Ethylferrocene (CAS 1273-89-8);

(vi) Propylferrocene;

(vii) Pentylferrocene (CAS 1274—00—
6);

(viii) Dicyclopentylferrocene;

(ix) Dicyclohexylferrocene;

(x) Diethylferrocene (CAS 173-97-8);

(xi) Dipropylferrocene;

(xii) Dibutylferrocene (CAS 1274-08—
4);

(xiii) Dihexylferrocene (CAS 93894—
59-8);

(xiv) Acetylferrocene (CAS 1271-55—
2)/1,1’-diacetyl ferrocene (CAS 1273—
94-5); or

(xv) Other ferrocene derivatives that
do not contain a six carbon aromatic
functional group attached to the
ferrocene molecule (MT if usable as
rocket propellant burning rate modifier);

(5) Lead beta-resorcylate (CAS 20936—
32-7);

(6) Lead citrate (CAS 14450-60-3);

(7) Lead-copper chelates of beta-
resorcylate or salicylates (CAS 68411—
07-4);

(8) Lead maleate (CAS 19136—34—6);

(9) Lead salicylate (CAS 15748-73-9);

(10) Lead stannate (CAS 12036—31-6);

(11) MAPO (tris-1-(2-methyl)
aziridinylphosphine oxide) (CAS 57—
39-6); BOBBA-8 (bis(2-methyl
aziridinyl)-2-(2-hydroxypropanoxy)
propylamino phosphine oxide); and
other MAPO derivatives (MT for
MAPO);

(12) Methyl BAPO (Bis(2-methyl
aziridinyl)methylaminophosphine
oxide) (CAS 85068—72-0);

(13) 3-Nitraza-1,5-pentane
diisocyanate (CAS 7406—61-9);

(14) Organo-metallic coupling agents,
as follows:

(i) Neopentyl[diallyl]oxy, tri [dioctyl]
phosphatotitanate (CAS 103850-22-2);
also known as titanium IV, 2,2[bis 2-
propenolato-methyl, butanolato, tris
(dioctyl) phosphato] (CAS 110438-25—
0), or LICA 12 (CAS 103850-22-2);

(ii) Titanium IV, [(2-propenolato-1)
methyl, n-propanolatomethyl]
butanolato-1,
tris(dioctyl)pyrophosphate, or KR3538;
or

(iii) Titanium IV, [(2-propenolato-
1)methyl, propanolatomethyl]
butanolato-1, tris(dioctyl) phosphate;

(15) PCDE
(Polycyanodifluoroaminoethylene
oxide);

(16) Certain bonding agents, as
follows (MT):

(i) 1,1R,1S-trimesoyl-tris(2-
ethylaziridine) (HX-868, BITA) (CAS
7722-73-8); or

(ii) Polyfunctional aziridine amides
with isophthalic, trimesic, isocyanuric,
or trimethyladipic backbone also having
a 2-methyl or 2-ethyl aziridine group;

Note to paragraph (f)(16)(ii): Included are
(1) 1,1H-Isophthaloyl-bis(2-methylaziridine)
(HX-752) (CAS 7652—-64—4); (2) 2,4,6-tris(2-
ethyl-1-aziridinyl)-1,3,5-triazine (HX-874)
(CAS 18924-91-9); and (3) 1,1'-
trimethyladipoylbis(2-ethylaziridine) (HX—
877) (CAS 71463-62-2).
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(17) Superfine iron oxide (Fe-Os,
hematite) with a specific surface area
more than 250 m2/g and an average
particle size of 0.003 micrometers or
less (CAS 1309-37-1);

(18) TEPAN (HX-879)
(tetraethylenepentaamineacrylonitrile)
(CAS 68412-45-3); cyanoethylated
polyamines and their salts (MT for
TEPAN (HX-879));

(19) TEPANOL (HX-878) (tetraethy-
lenepentaamineacrylonitrileglycidol)
(CAS 110445-33-5); cyanoethylated
polyamines adducted with glycidol and
their salts (MT for TEPANOL (HX-878));

(20) TPB (triphenyl bismuth) (CAS
603-33-8) (MT); or

(21) Tris (ethoxyphenyl) bismuth
(TEPB) (CAS 90591-48-3).

(g) Precursors, as follows:

(1) BCMO (bischloromethyloxetane)
(CAS 142173-26-0);

(2) DADN (1,5-diacetyl-3,7-dinitro-1,
3, 5, 7-tetraazacyclooctane);

(3) Dinitroazetidine-t-butyl salt (CAS
125735-38-8);

(4) CL—20 precursors (any molecule
containing hexaazaisowurtzitane) (e.g.,
HBIW
(hexabenzylhexaazaisowurtzitane),
TAIW (tetraacetyldibenzylhexa-
azaisowurtzitane));

(5) TAT (1, 3, 5, 7-tetraacetyl-1, 3, 5,
7-tetraazacyclooctane) (CAS 41378—-98—
7);

(6) Tetraazadecalin (CAS 5409—42-7);

(7) 1,3,5-trichlorobenzene (CAS 108—
70-3); or

(8) 1,2,4-trihydroxybutane (1,2,4-
butanetriol) (CAS 3068—00-6).

*(h) Any explosive, propellant,
pyrotechnic, fuel, oxidizer, binder,
additive, or precursor that (MT for
articles designated as such):

(1) Is classified; or

(2) Is being developed using classified
information (see § 120.10(a)(2) of this
subchapter).

Note to paragraph (h): “Classified” means
classified pursuant to Executive Order 13526,
or predecessor order, and a security
classification guide developed pursuant
thereto or equivalent, or to the corresponding
classification rules of another government or
international organization.

(i) Developmental explosives,
propellants, pyrotechnics, fuels,
oxidizers, binders, additives, or
precursors therefor funded by the
Department of Defense via contract or
other funding authorization.

Note 1 to paragraph (i): This paragraph
does not control explosives, propellants,
pyrotechnics, fuels, oxidizers, binders,
additives, or precursors therefor (a) in
production, (b) determined to be subject to
the EAR via a commodity jurisdiction
determination (see § 120.4 of this
subchapter), or (c) identified in the relevant

Department of Defense contract or other
funding authorization as being developed for
both civil and military applications.

Note 2 to paragraph (i): Note 1 does not
apply to defense articles enumerated on the
U.S. Munitions List, whether in production
or development.

Note 3 to paragraph (i): This paragraph is
applicable only to those contracts and
funding authorizations that are dated January
5, 2015, or later.

(j) Technical data (as defined in
§120.10 of this subchapter) and defense
services (as defined in § 120.9 of this
subchapter) directly related to the
defense articles numerated in
paragraphs (a) through (i) of this
category (see also § 123.20 of this
subchapter) (MT for articles designated
as such).

(k) The following interpretations
explain and amplify the terms used in
this category and elsewhere in this
subchapter:

(1) USML Category V contains
explosives, energetic materials,
propellants, and pyrotechnics and
specially formulated fuels for aircraft,
missile, and naval applications.
Explosives are solid, liquid, or gaseous
substances or mixtures of substances,
which, in their primary, booster, or
main charges in warheads, demolition,
or other military applications, are
required to detonate.

(2) The resulting product of the
combination or conversion of any
substance controlled by this category
into an item not controlled will no
longer be controlled by this category
provided the controlled item cannot
easily be recovered through dissolution,
melting, sieving, etc. As an example,
beryllium converted to a near net shape
using hot isostatic processes will result
in an uncontrolled part. A cured
thermoset containing beryllium powder
is not controlled unless meeting an
explosive or propellant control. The
mixture of beryllium powder in a cured
thermoset shape is not controlled by
this category. The mixture of controlled
beryllium powder mixed with a typical
propellant binder will remain controlled
by this category. The addition of dry
silica powder to dry beryllium powder
will remain controlled.

(3) Paragraph (c)(4)(ii)(A) of this
category does not apply to boron and
boron carbide enriched with boron-10
(20% or more of total boron-10 content).

(4) Theoretical specific impulse (Isp)
is calculated using standard conditions
(1000 psi chamber pressure expanded to
14.7 psi) and measured in units of
pound-force-seconds per pound-mass
(Ibf-s/Ibm) or simplified to seconds (s).

Calculations will be based on shifting
equilibrium.

(5) Particle size is the mean particle
diameter on a weight basis. Best
industrial practices will be used in
determining particle size and the
controls may not be undermined by
addition of larger or smaller sized
material to shift the mean diameter.

(I)-(w) [Reserved]

(x) Commodities, software, and
technical data subject to the EAR (see
§120.42 of this subchapter) used in or
with defense articles controlled in this
category.

Note to paragraph (x): Use of this
paragraph is limited to license applications
for defense articles controlled in this category
where the purchase documentation includes
commodities, software, or technical data
subject to the EAR (see § 123.1(b) of this
subchapter).

Note 1 to USML Category V: To assist the
exporter, an item has been categorized by the
most common use. Also, where appropriate,
references have been provided to the related
controlled precursors.

Note 2 to USML Category V: Chemical
Abstract Service (CAS) registry numbers do
not cover all the substances and mixtures
controlled by this category. The numbers are
provided as examples to assist government
agencies in the license review process and
exporters when completing their license
application and export documentation.

* * * * *

Category IX—Military Training
Equipment

(a) Training equipment, as follows:

(1) Ground, surface, submersible,
space, or towed airborne targets that:

(i) Have an infrared, radar, acoustic,
magnetic, or thermal signature that
mimic a specific defense article, specific
other item, or specific person; or

(ii) Are instrumented to provide hit/
miss performance information for
defense articles controlled in this
subchapter;

Note to paragraph (a)(1): Target drones are
controlled in USML Category VIII(a).

(2) Devices that are mockups of
articles enumerated in this subchapter
used for maintenance training or
disposal training for ordnance
enumerated in this subchapter;

Note to paragraph (a)(2): This paragraph
does not control mockups that do not reveal
technical data (see ITAR §120.10 of this
subchapter) and do not contain parts,
components, accessories, or attachments
controlled in this subchapter.

(3) Air combat maneuvering
instrumentation and ground stations
therefor;

(4) Physiological flight trainers for
fighter aircraft or attack helicopters;
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(5) Radar trainers specially designed
for training on radar controlled by
USML Category XI;

(6) Training devices specially
designed to be attached to a crew
station, mission system, or weapon of an
article controlled in this subchapter;

Note to paragraph (a)(6): This paragraph
includes stimulators that are built-in or add-
on devices that cause the actual equipment
to act as a trainer.

(7) Anti-submarine warfare trainers;

(8) Missile launch trainers;

(9) Radar target generators;

(10) Infrared scene generators; or

*(11) Any training device that:

(i) Is classified;

(ii) Contains classified software
directly related to defense articles in
this subchapter or 600 series items
subject to the EAR; or

(iii) Is being developed using
classified information. “Classified”
means classified pursuant to Executive
Order 13526, or predecessor order, and
a security classification guide developed
pursuant thereto or equivalent, or to the
corresponding classification rules of
another government or international
organization.

Note to paragraph (a): Training equipment
does not include combat games without item
signatures or tactics, techniques, and
procedures covered by this subchapter.

(b) Simulators, as follows:

(1) System specific simulators that
replicate the operation of an individual
crew station, a mission system, or a
weapon of an end-item that is controlled
in this subchapter;

(2) [Reserved]

(3) [Reserved]

(4) Software and associated databases
not elsewhere enumerated in this
subchapter that can be used to model or
simulate the following:

(i) Trainers enumerated in paragraph
(a) of this category;

(ii) Battle management;

(iii) Military test scenarios/models; or

(iv) Effects of weapons enumerated in
this subchapter; or

*(5) Simulators that:

(i) Are classified;

(ii) Contain classified software
directly related to defense articles in
this subchapter or 600 series items
subject to the EAR; or

(iii) Are being developed using
classified information.

Note to paragraph (b)(5): “Classified”
means classified pursuant to Executive Order
13526, or predecessor order, and a security
classification guide developed pursuant
thereto or equivalent, or to the corresponding
classification rules of another government or
international organization.

(c) [Reserved]

(d) [Reserved]

(e) Technical data (see § 120.10 of this
subchapter) and defense services (see
§120.9 of this subchapter) directly
related to the defense articles
enumerated in paragraphs (a) and (b) of
this category.

Note to paragraph (e): This paragraph
includes defense services (see § 120.9 of this
subchapter) directly related to the software
and associated databases enumerated in
paragraph (b)(4) of this category even if no
defense articles are used or transferred.

(f)—(w) [Reserved]

(x) Commodities, software, and
technical data subject to the EAR (see
§120.42 of this subchapter) used in or
with defense articles controlled in this
category.

Note to paragraph (x): Use of this
paragraph is limited to license applications
for defense articles controlled in this category
where the purchase documentation includes
commodities, software, or technical data
subject to the EAR (see § 123.1(b) of this
subchapter).

Note to USML Category IX: Parts,
components, accessories, or attachments of a
simulator in this category that are common
to the simulated system or simulated end-
item are controlled under the same USML
category or CCL ECCN as the parts,
components, accessories, and attachments of
the simulated system or simulated end-item.

Category X—Personal Protective
Equipment

(a) Personal protective equipment, as
follows:

(1) Body armor providing a protection
level equal to or greater than NIJ Type
INA

Note 1 to paragraph (a)(1): For body armor
providing a level of protection of Type I,

Type II, Type IIA, Type IIIA, or Type III, see
ECCNs 1A005 and 1A613.

Note 2 to paragraph (a)(1): See USML
Category XIII(e) for controls on related
materials.

(2) Personal protective clothing,
equipment, or face paints specially
designed to protect against or reduce
detection by radar, IR, or other sensors
at wavelengths greater than 900
nanometers;

Note to paragraph (a)(2): See USML

Category XIII(j) for controls on related
materials.

(3) [Reserved]

(4) [Reserved]

(5) Integrated helmets, not specified
in USML Category VIII(h)(15) or USML
Category XII, incorporating optical
sights or slewing devices, which include
the ability to aim, launch, track, or
manage munitions;

(6) Helmets and helmet shells
providing a protection level equal to or
greater than NIJ Type IV;

(7) Goggles, spectacles, visors, vision
blocks, canopies, or filters for optical
sights or viewers, employing other than
common broadband absorptive dyes or
UV inhibitors as a means of protection
(e.g., narrow band filters/dyes or
broadband limiters/coatings with high
visible transparency), having an optical
density greater than 3, and that protect
against:

(i) Multiple visible (in-band) laser
wavelengths;

(i) Thermal flashes associated with
nuclear detonations; or

(iii) Near infrared or ultraviolet (out-
of-band) laser wavelengths; or

Note 1 to paragraph (a)(7): See paragraphs
(d)(2) and (3) of this category for controls on
related parts, components, and materials.

Note 2 to paragraph (a)(7): See USML
Category XII for sensor protection equipment.

(8) Developmental personal protective
equipment and specially designed parts,
components, accessories, and
attachments therefor, developed for the
U.S. Department of Defense via contract
or other funding authorization.

Note 1 to paragraph (a)(8): This paragraph
does not control personal protective
equipment and specially designed parts,
components, accessories, and attachments (a)
in production, (b) determined to be subject to
the EAR via a commodity jurisdiction
determination (see § 120.4 of this
subchapter), or (c) identified in the relevant
Department of Defense contract or other
funding authorization as being developed for
both civil and military applications.

Note 2 to paragraph (a)(8): Note 1 does not
apply to defense articles enumerated on the
USML, whether in production or
development.

Note 3 to paragraph (a)(8): This paragraph
is applicable only to those contracts and
funding authorizations that are dated January
5, 2015, or later.

(b) [Reserved]

(c) [Reserved]

(d) Parts, components, assemblies,
accessories, attachments, and associated
equipment for the personal protective
equipment controlled in this category,
as follows:

(1) Ceramic or composite plates that
provide protection equal to or greater
than NIJ Type IV;

(2) Lenses, substrates, or filters
“specially designed” for the articles
covered in paragraph (a)(7) of this
category;

(3) Materials and coatings specially
designed for the articles covered in
paragraph (a)(7) of this category with
optical density greater than 3, as
follows:
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(i) Narrowband absorbing dyes;

(ii) Broadband optical switches or
limiters (i.e., nonlinear material, tunable
or switchable agile filters, optical power
limiters, near infrared interference
based filters); or

(iii) Narrowband interference based
notch filters (i.e., multi-layer dielectric
coatings, rugate, holograms or hybrid
(i.e., interference with dye)) protecting
against multiple laser wavelength and
having high visible band transparency;
or

*(4) Any component, part, accessory,
attachment, equipment, or system that:

(i) Is classified;

(ii) Contains classified software
directly related to defense articles in
this subchapter or 600 series items
subject to the EAR; or

(iii) Is being developed using
classified information.

Note to paragraph (d)(4): “Classified”
means classified pursuant to Executive Order
13526, or predecessor order, and a security
classification guide developed pursuant
thereto or equivalent, or to the corresponding
classification rules of another government or
international government.

Note to paragraphs (a) and (d): See
National Institute of Justice Classification,
NIJ Standard-0101.06, or national
equivalents, for a description of level of
protection for armor.

(e) Technical data (see §120.10 of this
subchapter) and defense services (see
§ 120.9 of this subchapter) directly
related to the defense articles
enumerated in paragraphs (a) through
(d) of this category.

(f)—(w) [Reserved]

(x) Commodities, software, and
technical data subject to the EAR (see
§120.42 of this subchapter) used in or
with defense articles controlled in this
category.

Note to paragraph (x): Use of this
paragraph is limited to license applications
for defense articles controlled in this category
where the purchase documentation includes
commodities, software, or technical data
subject to the EAR (see § 123.1(b) of this
subchapter).

* * * * *

Category XVI—Nuclear Weapons
Related Articles

(a) [Reserved]

*(b) Modeling or simulation tools that
model or simulate the environments
generated by nuclear detonations or the
effects of these environments on
systems, subsystems, components,
structures, or humans.

(c) [Reserved]

(d) Parts, components, accessories,
attachments, associated equipment, and
production, testing, and inspection

equipment and tooling, specially
designed for the articles in paragraph (b)
of this category.

(e) Technical data (see §120.10 of this
subchapter) and defense services (see
§120.9 of this subchapter) directly
related to the defense articles
enumerated in paragraph (b) of this
category. (See § 123.20 of this
subchapter for nuclear related controls.)

(f)—(w) [Reserved]

(x) Commodities, software, and
technical data subject to the EAR (see
§120.42 of this subchapter) used in or
with defense articles controlled in this
category.

Note to paragraph (x): Use of this
paragraph is limited to license applications
for defense articles controlled in this category
where the purchase documentation includes
commodities, software, or technical data
subject to the EAR (see § 123.1(b) of this
subchapter).

* * * * *

m 3. Section 121.5 is removed and
reserved, as follows:

§121.5 [Reserved]

m 4. Section 121.8 is revised to read as
follows:

§121.8 End-items, components,
accessories, attachments, parts, firmware,
software, systems, and equipment.

(a) An end-item is a system,
equipment, or an assembled article
ready for its intended use. Only
ammunition or fuel or other energy
source is required to place it in an
operating state.

(b) A component is an item which is
useful only when used in conjunction
with an end-item. A major component
includes any assembled element which
forms a portion of an end-item without
which the end-item is inoperable. A
minor component includes any
assembled element of a major
component.

(c) Accessories and attachments are
associated articles for any component,
equipment, system, or end-item, and
which are not necessary for its
operation, but which enhance its
usefulness or effectiveness.

(d) A part is any single unassembled
element of a major or a minor
component, accessory, or attachment
which is not normally subject to
disassembly without the destruction or
the impairment of designed use.

(e) Firmware and any related unique
support tools (such as computers,
linkers, editors, test case generators,
diagnostic checkers, library of functions,
and system test diagnostics) directly
related to equipment or systems covered
under any category of the U.S.
Munitions List are considered as part of

the end-item or component. Firmware
includes but is not limited to circuits
into which software has been
programmed.

(f) Software includes but is not
limited to the system functional design,
logic flow, algorithms, application
programs, operating systems, and
support software for design,
implementation, test, operation,
diagnosis and repair. A person who
intends to export software only should,
unless it is specifically enumerated in
§121.1 of this subchapter (e.g., USML
Category XIII(b)), apply for a technical
data license pursuant to part 125 of this
subchapter.

(g) A system is a combination of parts,
components, accessories, attachments,
firmware, software, equipment, or end-
items that operate together to perform a
function.

Note to paragraph (g): The industrial
standards established by INCOSE and NASA
provide examples for when commodities and
software operate together to perform a
function as a system. References to these
standards are included in this note to provide
examples for when commodities or software
operate together to perform a function as a
system. See the INCOSE standards for what
constitutes a system at: http://
g2sebok.incose.org/app/mss/
asset.cfm?ID=INCOSE %20G2SEBOK%202.00
&ST=F, and in INCOSE SE Handbook v3.1
2007; ISO/IEC 15288:2008. See the NASA
standards for examples of what constitutes a
system in NASA SE Handbook SP-2007—
6105 Rev 1.

(h) Equipment is a combination of
parts, components, accessories,
attachments, firmware, or software that
operate together to perform a function
of, as, or for an end-item or system.
Equipment may be a subset of an end-
item based on the characteristics of the
equipment. Equipment that meets the
definition of an end-item is an end-item.
Equipment that does not meet the
definition of an end-item is a
component, accessory, attachment,
firmware, or software.

m 5. Section 121.11 is removed and
reserved, as follows:

§121.11 [Reserved]

PART 123—LICENSES FOR THE
EXPORT AND TEMPORARY IMPORT
OF DEFENSE ARTICLES

m 6. The authority citation for part 123
continues to read as follows:

Authority: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); 22 U.S.C. 2753; 22 U.S.C. 2651a; 22
U.S.C. 2776; Pub. L. 105-261, 112 Stat. 1920;
Sec 1205(a), Pub. L. 107-228; Section 1261,
Pub. L. 112-239; E.O. 13637, 78 FR 16129.


http://g2sebok.incose.org/app/mss/asset.cfm?ID=INCOSE%20G2SEBOK%202.00&ST=F
http://g2sebok.incose.org/app/mss/asset.cfm?ID=INCOSE%20G2SEBOK%202.00&ST=F
http://g2sebok.incose.org/app/mss/asset.cfm?ID=INCOSE%20G2SEBOK%202.00&ST=F
http://g2sebok.incose.org/app/mss/asset.cfm?ID=INCOSE%20G2SEBOK%202.00&ST=F
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m 7. Section 123.20 is amended by
revising paragraph (a) and paragraph (c)
introductory text, to read as follows:

§123.20 Nuclear related controls.

(a) The provisions of this subchapter
do not apply to articles, technical data,
or services in Category VI, Category XVI,
or Category XX of § 121.1 of this
subchapter to the extent that exports of
such articles, technical data, or services
are controlled by the Department of
Energy or the Nuclear Regulatory
Commission pursuant to the Atomic
Energy Act of 1954, as amended, and
the Nuclear Non-Proliferation Act of
1978, as amended, or are pursuant to a
government transfer authorized
pursuant to these Acts. For Department
of Commerce controls, see 15 CFR 742.3
and 744.2, administered pursuant to
Section 309(c) of the Nuclear
Nonproliferation Act of 1978, as
amended (42 U.S.C. 2139a(c)), and 15
CFR 744.5, none of which are subject to
the provisions of this subchapter.

* * * * *

(c) A license for the export of a
defense article, technical data, or the
furnishing of a defense service relating
to defense articles referred to in
Category VI(e) or Category XX(b)(1) of
§ 121.1 of this subchapter will not be
granted unless the defense article,
technical data, or defense service comes
within the scope of an existing
Agreement for Cooperation for Mutual
Defense Purposes concluded pursuant
to the Atomic Energy Act of 1954, as
amended, with the government of the
country to which the defense article,
technical data, or defense service is to
be exported. Licenses may be granted in

the absence of such an agreement only:
* * * * *

PART 124—AGREEMENTS, OFF-
SHORE PROCUREMENT, AND OTHER
DEFENSE SERVICES

m 8. The authority citation for part 124
continues to read as follows:

Authority: Sec. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); 22 U.S.C. 2651a; 22 U.S.C. 2776; Pub.
L. 105—-261; Section 1261, Pub. L. 112—-239;
E.O. 13637, 78 FR 16129.

m 9. Section 124.2 is amended by
removing and reserving paragraphs
(c)(5)(iii), (c)(5)(ix), and (c)(5)(xi), as
follows:

§124.2 Exemptions for training and
military service.
* * * * *
C * *x %
5 * x %
(iii) [Reserved]
* * * * *

(ix) [Reserved]

* * * * *
(xi) [Reserved]
* * * * *

PART 125—LICENSES FOR THE
EXPORT OF TECHNICAL DATA AND
CLASSIFIED DEFENSE ARTICLES

m 10. The authority citation for part 125
continues to read as follows:

Authority: Secs. 2 and 38, Pub. L. 90-629,

90 Stat. 744 (22 U.S.C. 2752, 2778); 22 U.S.C.

2651a; E.O. 13637, 78 FR 16129.
m 11. Section 125.1 is amended by

revising paragraph (e) to read as follows:

§125.1 Exports subject to this part.
* * * * *

(e) For the export of technical data
related to articles in Category VI(e),
Category XVI, and Category XX(b)(1) of
§ 121.1 of this subchapter, please see
§ 123.20 of this subchapter.

Rose E. Gottemoeller,

Acting Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2013-31323 Filed 12-31-13; 8:45 am]
BILLING CODE 4710-25-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2013-0563; FRL-9904—-89-
Region 4]

Approval and Promulgation of
Implementation Plans; North Carolina:
Non-Interference Demonstration for
Removal of Federal Low-Reid Vapor
Pressure Requirement for the Raleigh-
Durham-Chapel Hill Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving the State of
North Carolina’s March 27, 2013, State
Implementation Plan (SIP) revision to
the State’s approved Maintenance Plan
for the Raleigh-Durham-Chapel Hill
1997 8-hour Ozone Maintenance Area
(Triangle Area). Specifically, North
Carolina’s revision, including updated
modeling, shows that the Triangle Area
would continue to maintain the 1997 8-
hour ozone standard if the currently
applicable Federal Reid Vapor Pressure
(RVP) standard for gasoline of 7.8
pounds per square inch (psi) were
modified to 9.0 psi for three portions
(Wake and Durham Counties, and a
portion of Granville County) of the
Triangle Area during the high-ozone
season. The State included a technical

demonstration with the revision to
demonstrate that the less-stringent RVP
standard of 9.0 psi in these areas would
not interfere with continued
maintenance of the 1997 8-hour Ozone
National Ambient Air Quality Standards
(NAAQS) or any other applicable
standard. Approval of this SIP revision
is a prerequisite for EPA’s consideration
of an amendment to the regulations to
remove the aforementioned portions of
the Triangle Area from the list of areas
that are currently subject to the Federal
7.8 psi RVP requirements. In addition,
EPA is also approving changes to the
motor vehicle emission budgets
(MVEBSs) used in the 1997 8-hour ozone
maintenance plan for the Triangle Area.
EPA has determined that North
Carolina’s March 27, 2013, SIP revision
with respect to the modeling changes
and associated technical demonstration,
and with respect to the updated MVEBs,
is consistent with the applicable
provisions of the Clean Air Act (CAA or
Act). Should EPA decide to remove the
subject portions of the Triangle Area
from those areas subject to the 7.8 psi
Federal RVP requirements, such action
will occur in a subsequent rulemaking.
DATES: This rule will be effective on
February 3, 2014.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR—
2013-0563. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Sean Lakeman, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street


http://www.regulations.gov
http://www.regulations.gov
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SW., Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9043.
Mr. Lakeman can be reached via
electronic mail at lakeman.sean@
epa.gov.

SUPPLEMENTARY INFORMATION:
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I. Background of the Triangle Area

In 1991, the Triangle Area was
designated as a moderate nonattainment
area pursuant to the 1-hour ozone
NAAQS. See 56 FR 56694 (November 6,
1991). Under the 1-hour ozone NAAQS,
the Triangle nonattainment area was
composed of Durham and Wake
Counties, and the Dutchville Township
portion of Granville County. Among the
requirements applicable to
nonattainment areas for the 1-hour
ozone NAAQS was the requirement to
meet certain volatility standards (known
as Reid Vapor Pressure or RVP) for
gasoline sold commercially. See 55 FR
23658 (June 11, 1990). As part of the
RVP requirements associated with its
nonattainment designation, gasoline
sold in the Triangle 1-hour
nonattainment area could not exceed 7.8
psi RVP during the high-ozone season
months.

Following implementation of the 7.8
psi RVP requirement in the Triangle
Area, on April 18, 1994, the Area was
redesignated to attainment for the 1-
hour ozone standard, based on 1989—
1992 ambient air quality monitoring
data. See 59 FR 18300. North Carolina’s
redesignation request for the 1-hour
ozone Triangle Area did not, however,
include a request for the Area to be
removed from the list of areas subject to
the 7.8 psi RVP standard. As such, the
7.8 RVP requirement remained in place
for Durham and Wake Counties, and the
Dutchville Township portion of
Granville County when the Triangle
Area was designated nonattainment for
the 1997 8-hour ozone NAAQS. Under
the 1997 8-hour ozone NAAQS, the
Triangle Area was expanded from
Durham and Wake Counties, and the
Dutchville Township portion of
Granville County to also include
Franklin, Johnston, Orange, and Person
Counties, the remainder of Granville
County and Baldwin, Center, New Hope
and Williams Townships in Chatham
County. See 69 FR 23857 (April 30,

2004). In 2007, the Triangle Area was
redesignated to attainment for the 1997
8-hour ozone NAAQS. See 72 FR 72948,
(December 26, 2007). The Triangle Area
was later designated as attainment for
the 2008 8-hour ozone NAAQS. See 77
FR 30088 (May 21, 2012).

II. Background of the Gasoline
Volatility Requirement

On August 19, 1987 (52 FR 31274),
EPA determined that gasoline
nationwide had become increasingly
volatile, causing an increase in
evaporative emissions from gasoline-
powered vehicles and equipment.
Evaporative emissions from gasoline,
referred to as volatile organic
compounds (VOC), are precursors to the
formation of tropospheric ozone and
contribute to the nation’s ground-level
ozone problem. Exposure to ground-
level ozone can reduce lung function
(thereby aggravating asthma or other
respiratory conditions), increase
susceptibility to respiratory infection,
and may contribute to premature death
in people with heart and lung disease.

The most common measure of fuel
volatility that is useful in evaluating
gasoline evaporative emissions is RVP.
Under section 211(c) of CAA, EPA
promulgated regulations on March 22,
1989 (54 FR 11868), that set maximum
limits for the RVP of gasoline sold
during the high ozone season. These
regulations constituted Phase I of a two-
phase nationwide program, which was
designed to reduce the volatility of
commercial gasoline during the high
ozone season. On June 11, 1990 (55 FR
23658), EPA promulgated more
stringent volatility controls as Phase II
of the volatility control program. These
requirements established maximum
RVP standards of 9.0 psi or 7.8 psi
(depending on the State, the month, and
the area’s initial ozone attainment
designation with respect to the 1-hour
ozone NAAQS during the high ozone
season).

The 1990 CAA Amendments
established a new section, 211(h), to
address fuel volatility. Section 211(h)
requires EPA to promulgate regulations
making it unlawful to sell, offer for sale,
dispense, supply, offer for supply,
transport, or introduce into commerce
gasoline with an RVP level in excess of
9.0 psi during the high ozone season.
Section 211(h) prohibits EPA from
establishing a volatility standard more
stringent than 9.0 psi in an attainment
area, except that EPA may impose a
lower (more stringent) standard in any
former ozone nonattainment area
redesignated to attainment.

On December 12, 1991 (56 FR 64704),
EPA modified the Phase II volatility

regulations to be consistent with section
211(h) of the CAA. The modified
regulations prohibited the sale of
gasoline with an RVP above 9.0 psi in
all areas designated attainment for
ozone, beginning in 1992. For areas
designated as nonattainment, the
regulations retained the original Phase II
standards published on June 11, 1990
(55 FR 23658).

As stated in the preamble to the Phase
IT volatility controls and reiterated in
the proposed change to the volatility
standards published in 1991, EPA will
rely on states to initiate changes to
EPA’s volatility program that they
believe will enhance local air quality
and/or increase the economic efficiency
of the program within the limits of CAA
section 211(h).1 In those rulemakings,
EPA explained that the Governor of a
State may petition EPA to set a volatility
standard less stringent than 7.8 psi for
some month or months in a
nonattainment area. The petition must
demonstrate such a change is
appropriate because of a particular local
economic impact and that sufficient
alternative programs are available to
achieve attainment and maintenance of
the 1-hour ozone NAAQS. A current
listing of the RVP requirements for
states can be found on EPA’s Web site
at: http://www.epa.gov/otaq/fuels/
gasolinefuels/volatility/standards.htm.

As explained in the December 12,
1991 (56 FR 64704), Phase II
rulemaking, EPA believes that
relaxation of an applicable RVP
standard in a nonattainment area is best
accomplished in conjunction with the
redesignation process. In order for an
ozone nonattainment area to be
redesignated as an attainment area,
section 107(d)(3) of the Act requires the
state to make a showing, pursuant to
section 175A of the Act, that the area is
capable of maintaining attainment for
the ozone NAAQS for ten years after
redesignation. Depending on the area’s
circumstances, this maintenance plan
will either demonstrate that the area is
capable of maintaining attainment for
ten years without the more stringent
volatility standard or that the more
stringent volatility standard may be
necessary for the area to maintain its
attainment with the ozone NAAQS.
Therefore, in the context of a request for
redesignation, EPA will not relax the
volatility standard unless the state
requests a relaxation and the
maintenance plan demonstrates, to the
satisfaction of EPA, that the area will
maintain attainment for ten years
without the need for the more stringent

1 See 55 FR 23658 (June 11, 1990), 56 FR 24242
(May 29, 1991) and 56 FR 64704 (Dec. 12, 1991).
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volatility standard. As noted above,
however, North Carolina did not request
relaxation of the applicable 7.8 psi RVP
standard when the Triangle Area was
redesignated to attainment for the either
the 1-hour or the 1997 8-hour ozone
NAAQS. Rather, North Carolina is now
seeking to relax the 7.8 psi RVP
standard after the Triangle Area has
been redesignated to attainment for the
1997 8-hour ozone NAAQS.
Accordingly, the original modeling and
maintenance demonstration supporting
the 1997 8-hour ozone maintenance
plan must be revised to reflect
continued attainment under the relaxed
9.0 psi RVP standard that the State has
requested.

II1. Background of Mobile Source
Inventories and Motor Vehicle
Emission Budgets Update

On June 7, 2007, the State of North
Carolina, through NC DENR, submitted
a final request for EPA to: (1)
Redesignate the Triangle Area to
attainment for the 1997 8-hour ozone
standard; and (2) approve a North
Carolina SIP revision containing a
maintenance plan for the Triangle Area.
On December 26, 2007 (72 FR 72948),
EPA approved the redesignation request
for the Triangle Area. Additionally, EPA
approved the 1997 8-hour ozone
maintenance plan including nitrogen
oxides (NOx) MVEBs for the Triangle
Area.2 These approvals were based on
EPA’s determination that the State of
North Carolina had demonstrated that
the Triangle Area met the criteria for
redesignation to attainment specified in
the CAA, including the determination
that the entire Triangle Area had
attained the 1997 8-hour ozone NAAQS.

At the time of original redesignation
request, the on-road motor vehicle
inventory was generating by the
MOBILE6.2 model, which at the time
was the current MVEB model. The
change to the maintenance plan
discussed above includes a MVEB
generated by the MOVES model which
has since replaced the MOBILE6.2
model. In addition, the model used to
calculate the original non-road
inventory (NONROAD2005c) has also
since been updated by a new non-road
inventory model (NONROAD2008a).

As a result of these new models and
the revised emission associated with a
relaxed RVP standard, the safety

21n the December 26, 2007, final rule EPA also
approved NC DENR'’s determination that on-road
emissions of VOC are insignificant for
transportation conformity purposes. We are not
addressing that insignificance finding in today’s
rule.

margin 3 calculations provided in the
revised maintenance plan have changes
from the previous margins included
with the original maintenance plan.
Therefore, North Carolina’s revision
includes a reallocation of the safety
margin to the NOx MVEB based upon
the revised calculations.

NC DENR is currently allocating
portions of the available safety margin
to the MVEBs to allow for unanticipated
vehicle miles traveled growth as well as
changes to future vehicle mix
assumptions that influence the emission
estimations. A total of 14,396 kilograms
(kg) (15.87 tons per day (tpd)) and
13,563 kg (14.95 tpd) from the available
NOx safety margins in 2008 and 2017,
respectively, were added to the MVEBs
for the Triangle Area.

IV. This Action

On October 30, 2013 (78 FR 64896),
EPA proposed approval of North
Carolina’s March 27, 2013, revision to
the State’s approved 1997 8-hour ozone
maintenance plan for the Triangle Area.
Specifically, North Carolina’s revision,
including updated modeling, shows that
the Triangle Area would continue to
maintain the 1997 8-hour ozone
standard if the currently applicable RVP
standard for gasoline of 7.8 psi were
modified to 9.0 psi during the high-
ozone season. In addition, the revision
included changes to the MVEBs used in
the 1997 8-hour ozone maintenance
plan for the Triangle Area. No adverse
comments were received on this
proposed action and EPA is hereby
finalizing approval of the revision.

The Triangle Area is currently
designated attainment for the 1997 8-
hour ozone NAAQS. The Area was
redesignated from nonattainment of the
1997 8-hour ozone NAAQS on
December 26, 2007. See 72 FR 72948.
This rulemaking approves a revision to
the 1997 8-hour ozone Maintenance
Plan for the Triangle Area submitted by
the NC DENR. Specifically, EPA is
approving changes to the maintenance
plan, including updated modeling, that
shows that the Triangle Area can
continue to maintain the 1997 ozone
standard without reliance on emission
reductions based upon the use of
gasoline with an RVP of 7.8 psi in any
of the Triangle Area counties during the
high ozone season—June 1 through

3 A safety margin is the difference between the
attainment level of emissions from all source
categories (i.e., point, area, and mobile) and the
projected level of emissions from all source
categories. The State may choose to allocate some
of the safety margin to the MVEBs, for
transportation conformity purposes, so long as the
total level of emissions from all source categories
remains equal to or less than the attainment level
of emissions. (40 CFR 93.124(a)).

September 15. EPA is also concluding
that the new modeling demonstrates
that the Triangle Area would continue
to attain the 1997 8-hour ozone standard
with the use of gasoline with an RVP of
9.0 psi throughout the Triangle Area
during the high ozone season.
Consistent with section 110(1) of the
Act, EPA also concludes that the use of
gasoline with an RVP of 9.0 psi
throughout the Maintenance Plan Areas
during the high ozone season would not
interfere with other applicable
requirements of the Act.

Section 110(l) requires that a revision
to the SIP not interfere with any
applicable requirement concerning
attainment and reasonable further
progress (as defined in section 171), or
any other applicable requirement of the
Act. Because the modeling associated
with the current maintenance plan for
North Carolina is premised in part upon
the 7.8 psi RVP requirements, a request
to revise the maintenance plan
modeling to no longer rely on the 7.8 psi
RVP requirement is subject to the
requirements of CAA section 110(1).
Therefore, the State must demonstrate
that this revision will not interfere with
the attainment or maintenance of any of
the NAAQS or any other applicable
requirement of the CAA.

This section 110(1) non-interference
demonstration is a case-by-case
determination based upon the
circumstances of each SIP revision. EPA
interprets 110(1) as applying to all
NAAQS that are in effect, including
those that have been promulgated but
for which the EPA has not yet made
designations. The specific elements of
the 110(1) analysis contained in the SIP
revision depend on the circumstances
and emissions analyses associated with
that revision. EPA’s analysis of North
Carolina’s March 27, 2013, SIP revision,
including review of section 110(1)
requirements can be found in the
proposed rule published on October 30,
2013, at 78 FR 64896.

This rulemaking approves the State’s
revision to its existing maintenance plan
for the Triangle Area demonstrating that
the Area can continue to maintain the
standard without relying upon gasoline
with an RVP of 7.8 psi being sold in the
Triangle area during the high ozone
season. Consistent with CAA section
211(h) and the Phase II volatility
regulations a separate rulemaking is
required for relaxation of the current
requirement to use gasoline with an
RVP of 7.8 psi in the Triangle Area.*

4 The decision regarding removal of Federal RVP
requirements pursuant to section 211(h) in the
Triangle Area includes other considerations

Continued
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Additionally, the new modeling
conducted by North Carolina to account
for the requested relaxation of the
applicable RVP standard in a portion of
the Triangle Area also results in changes
to the safety margin associated with the
maintenance plan.® As such, the North
Carolina revision includes a reallocation
of the safety margin among the NOy
MVEBs for the Triangle Area, which
EPA is also approving today.

V. Final Action

EPA is approving the State of North
Carolina’s March 27, 2013, revision to
its Maintenance Plan for the Triangle
1997 8-hour Ozone Maintenance Area.
Specifically, EPA is approving the
State’s showing that the Triangle Area
can continue to maintain the 1997
ozone standard without emissions
reductions associated with the use of 7.8
psi RVP gasoline in the three portions
of the Triangle Area currently subject to
the 7.8 psi RVP standard during the
high ozone season—June 1 through
September 15.

EPA is approving the revised and
updated modeling submitted by the
State, which shows that the Triangle
Area can continue to maintain the 1997
ozone standard if the applicable RVP
standard in the three portions of the
Triangle Area. EPA is also approving the
revised NOx MVEBs for 2008 and 2017
including the revised and reallocated
safety margin among the NOx MVEBs
for the Triangle Area.

EPA has determined that North
Carolina’s March 27, 2013, SIP revision,
including the technical demonstration
associated with the State’s request for
the removal of the Federal RVP
requirements, and the updated MVEBs
are consistent with the applicable
provisions of the CAA. Should EPA
decide to remove the subject portions of
the Triangle Area from those areas
subject to the 7.8 psi Federal RVP
requirements, such action will occur in
a separate, subsequent rulemaking.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submittal that
complies with the provisions of the Act
and applicable federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting

evaluated at the discretion of the Administrator. As
such, the determination regarding whether to
remove the Area from those areas subject to the

Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

o does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, October 7,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the

section 211(h) requirements is made through a

separate rule making action.

Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “‘major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by March 3, 2014. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section

307(b)(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Reporting and
recordkeeping requirements and
Volatile organic compounds.

Dated: December 18, 2013.
Beverly H. Banister,
Acting Regional Administrator, Region 4.

40 CFR part 52, is amended as
follows:

PART 52—[APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart Il—North Carolina

m 2. Section 52.1770(e), is amended by
adding a new entry for “Supplement
Maintenance Plan for the Raleigh-
Durham-Chapel Hill, NC 1997 8-hour
Ozone Maintenance Area.” at the end of
the table to read as follows:

§52.1770 Identification of plan.
* * * * *
(e) * *x %

5In addition to a less stringent RVP standard, the
new modeling also utilizes updated models for on-
road and off-road mobile emission sources.
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EPA-APPROVED NORTH CAROLINA NON-REGULATORY PROVISIONS

State EPA approval

Provision effective date date Federal Register citation Explanation
Supplement Maintenance Plan for the Raleigh-Dur- 3/27/2013 1/2/14 [Insert citation of publica-

ham-Chapel Hill, NC 1997 8-hour Ozone Mainte-

nance Area and RVP Standard.

tion].

[FR Doc. 2013—-31250 Filed 12—31-13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06—-OAR-2010-0333; FRL-9904-72—
Region 6]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Reasonable Further Progress Plan,
Contingency Measures, Motor Vehicle
Emission Budgets, and a Vehicle Miles
Traveled Offset Analysis for the
Houston-Galveston-Brazoria 1997
8-Hour Severe Ozone Nonattainment
Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving two State
Implementation Plan (SIP) revisions
submitted by the State of Texas on April
1, 2010, and revised on May 6, 2013,
containing a reasonable further progress
(RFP) plan, RFP contingency measures
demonstration, motor vehicle emission
budgets (MVEBs), and a vehicle miles
traveled (VMT) offset analysis for the
Houston-Galveston-Brazoria (HGB) 1997
8-hour ozone severe nonattainment area.
EPA is approving SIP revisions in
accordance with the requirements of the
Clean Air Act (CAA) and EPA
regulations.

DATES: This final rule is effective
February 3, 2014.

ADDRESSES: EPA established a docket
for this action under Docket ID Number
EPA-R06—-OAR-2010-0333. All
documents in the docket are listed in
the http://www.regulations.gov Web

site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during
normal business hours at the U.S.
Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite 700,
Dallas, Texas.

FOR FURTHER INFORMATION CONTACT: Mr.
Carl Young, Air Planning Section (6PD—
L), Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—2733, telephone
(214) 665—-6645; email address
young.carl@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. On September 9, 2013 (78 FR
55029), EPA published a proposed
approval of the 2010 RFP plan, RFP
contingency measures, MVEBs, and
VMT offset analysis for the HGB severe
1997 8-hour ozone nonattainment area.
The SIP revisions for this action were
formally submitted by the State of Texas
on April 1, 2010, and revised on May 6,
2013. The SIP revisions address the RFP
and RFP contingency measures
requirements for the 1997 8-hour ozone
NAAQS, and establish MVEBs for 2013.
The revision also provides a VMT offset
analysis demonstration, a severe area
requirement, which shows the area does
not need any additional transportation
control measures (TCMs) or
transportation control strategies (TCSs)

to keep mobile source emissions below
the established emissions ceiling. EPA’s
rationale for our proposed action is
explained in the September 9, 2013
proposed rulemaking as well as a more
detailed description of the two
submittals, and will not be restated
here. EPA is approving the SIP revisions
because they satisfy the RFP, RFP
contingency measures, and
transportation conformity requirements
for MVEBs of section 110 and part D of
the CAA and associated EPA
regulations, and section 182(d)(1)(A) of
the CAA.

II. Response to Comments

We received several comments from
the Texas Commission on
Environmental Quality. In addition to
supporting our proposed approval, the
state asked for clarification to support
consistency across TCEQ and EPA
documents for a number of items.

Comment 1. Table 1: Revisions to the
2002 RFP Base Year Emissions
Inventory on Page 55031 is not the
original 2002 RFP Base Year. It is an
attainment demonstration base year
table. Table 2: RFP 2002 Baseline
Emissions Inventory Summary is the
revised RFP Base Year Emissions
Inventory and is correct. Table 1 needs
to be updated to contain the original
base year information.

Response 1: EPA acknowledges that
some confusion may have occurred with
the labeling of the base year columns in
this table due to the fact that there were
multiple submittals with one partial
submittal, and with multiple references
to base years. We have clarified Table 1
by re-labeling the base year columns
and republishing it below to better
reflect the years for which the values
were calculated. The values in the
columns remain unchanged.

TABLE 1—REVISIONS TO THE 2002 RFP BASE YEAR EMISSIONS INVENTORY

[Tons/day]
Source type NOx VOC
: Previously Revised Previously Revised
Submittal date approved inventory * approved inventory *
POINT < 339.48 339.29 297.12 316.62



http://www.regulations.gov
http://www.regulations.gov
mailto:young.carl@epa.gov

52 Federal Register/Vol. 79, No. 1/Thursday, January 2, 2014/Rules and Regulations
TABLE 1—REVISIONS TO THE 2002 RFP BASE YEAR EMISSIONS INVENTORY—Continued
[Tons/day]
Source type NOx VvOC

. Previously Revised Previously Revised

Submittal date approved inventory * approved inventory *
ATBA e et 40.15 89.11 219.51 407.61
On-road Mobile ... 283.20 371.89 114.30 124.47
Non-road Mobile 167.74 156.98 112.37 84.32
TOMAI ettt 830.57 957.27 743.30 933.02

*Submitted by the State on May 6, 2013.

Comment 2: In the center column on
Page 55031, there are several incorrect
references to a 15% reduction for HGB
between 2002 and 2008. The correct
reduction for HGB between 2002 and
2008 is 18%. The references to the
required reduction for HGB between
2002 and 2008 may need to be updated
to be 18% throughout the whole
document, as appropriate.

Response 2: EPA approved the HGB
moderate area RFP for the 1997 8-hour
ozone standard which included a 15%
plan as well as contingency measures
and associated MVEBs on April 22,
2009 (76 FR 18298). In that action, EPA
recognized that the state had requested,
and EPA had granted, a reclassification

of the HGB area from moderate to severe
on October 1, 2008 (73 FR 56983). With
that reclassification the state was
required to provide an RFP with
emission reductions for VOC and/or
NOx of 18% for the six-year period, plus
3% per year for all remaining three-year
periods after the first six-year period out
to the attainment date as prescribed in
40 CFR 51.910(a)(1)(ii)(B). We agree that
the correct RFP reduction for the HGB
area between 2002 and 2008 is 18%.

Comment 3: The EPA’s RFP
demonstration summary and the
associated Table 6 on Page 55033 only
discuss an RFP demonstration for 2018.
There are RFP demonstrations for 2008,
2011, 2014, 2017, and 2018. The

summaries of the RFP controls (Tables
4 and 5) have all five years but the RFP
demonstration table only has 2018. The
RFP demonstration discussion may
need to be updated to include all five
RFP demonstration years.

Response 3: The efficacy of providing
only the 2018 RFP demonstration table
as an example of the state meeting RFP
was done that way because the 2018
table was built upon all the other RFP
demonstration tables which also
showed the milestone RFP targets were
met. We are providing a summary table
here as Table 6—1 to show how all the
RFP milestones were met.

TABLE 6—1—UPDATE SUMMARY OF RFP DEMONSTRATION FOR HGB

Inventory description 2008 2011 2014 2017 2018
Forecast NOx EMISSIONS .......cociiiiiiiiiiiicic et 642.55 635.68 571.88 528.37 522.17
NOX TaNGEE ...oeieeieeieee e 816.10 754.15 667.70 580.60 555.22
Forecast VOC EMISSIONS .......cooiiiiiiriiiiiieniie ettt 883.13 875.72 886.17 896.41 901.62
VOC Target 923.82 927.98 919.19 912.54 907.50
Targets Met? ... Yes Yes Yes Yes Yes

Comment 4: The last column on Page
55033 indicates that the RFP
contingency may be met by including a
demonstration of 27% Volatile Organic
Compounds (VOC) and nitrogen oxides
(NOx) reductions in the RFP plan. On
Page 55034, the 27% is stated as being
calculated by adding 15 and 12%. The
RFP contingency is met by including a
cumulative demonstration of 51%,
which is the sum of the VOC and NOx
reductions requirement, from 2002 base
year, with 2008, 2011, 2014, 2017
milestone years, 2018 attainment year,
and 2019 contingency year
(1849+9+9+3+3). Either the amount
needs to be changed to 51% or a further
explanation of the 27%, 15%), and 12%
reductions is suggested for clarification.

Response 4: EPA acknowledges this
misstatement and corrects the
percentage here in this final action to
reflect that the actual achievement
shown in the RFP is 51% and not the

27% as stated in the proposal. This
change does not alter the final outcome
of our analysis.

Comment 5: In the first full paragraph
of the middle column on Page 55036,
the description of the values in Table 9:
RFP Motor Vehicle Emissions Budgets
for HGB are referred to as the total
projected transportation emissions for
milestone years 2008 to 2018. In
actuality, the values are the MVEBs,
which are the projected emissions
adjusted with transportation conformity
safety margins. The description may be
more accurate if it is modified: (a) To
indicate the safety margin adjustment;
or (b) to refer to values as the MVEBs
rather than projected emissions.

Response 5: EPA agrees that the
values in Table 9 show the total
projected transportation emissions for
milestone years 2008 through 2018 plus
safety margins. We modify here our
description preceding Table 9 to include

this clarifying phrase: “Table 9 shows
the total projected transportation
emissions plus safety margins for
milestone years 2008—2018 as submitted
in Tables 7—43 through 7—47 of the 2013
SIP Submittal.”

Comment 6: Clarification is needed to
support consistency across TCEQ and
EPA documents. As EPA notes in the
technical support document (TSD),
there was an error in the spreadsheet
calculation that lowered the VOC values
in Tables 7—29 through 7-31 by 19.82
tons per day of VOC. This error resulted
in a conservative projection of VOC
emission reductions taking place by that
amount. The resulting surplus of VOCs
could have been greater by 19.82 tons
per day. EPA should clarify in the final
approval notice that this surplus is
appropriate for the HGB area, and that
TCEQ will address this error in the next
SIP submittal, without penalty.
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Response 6: For the purposes of the
proposal, EPA did not see the need to
mention the particulars of this error in
the proposed approval. However, in this
final action we are acknowledging that
the excess emissions of VOC available to
the TCEQ for future SIP submittals is
actually 19.82 ton per day more than the
5.88 tons per day shown in Table 7-31
of the 2013 submittal. This provides the
state with 25.60 tons per day of excess
VOC emissions available for future
planning purposes. We are not
modifying any tables in this final action
to reflect this because the tables show
what was in the 2013 submittal.

II1. Final Action

The EPA is approving the 2010 RFP
plan; RFP contingency measures; 2013
MVEBs; and the VMT offset analysis for
the HGB 1997 8-hour severe ozone
nonattainment area. The SIP revision
satisfies requirements for 1997 8-hour
ozone NAAQS nonattainment areas
classified as severe and demonstrates
reasonable further progress in reducing
ozone precursors. The VMT offset
analysis demonstrates that the credited
TCSs and TCMs for the attainment year
are sufficient to offset the anticipated
increase in VMT over time, and
therefore no additional TCSs or TCMs
are needed to attain the NAAQS.

1IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action”” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule

cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 3, 2014.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Volatile
organic compounds.

Dated: December 16, 2013.
Ron Curry,
Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart SS—Texas

m 2.In §52.2270, the second table in
paragraph (e) entitled “EPA Approved
Nonregulatory Provisions and Quasi-
Regulatory Measures in the Texas SIP”
is amended by adding, at the end of the
table, entries for ‘“‘Reasonable Further
Progress Plan (RFP), RFP Contingency
Measures”’; “RFP Transportation
Conformity Motor Vehicle Emission
Budgets (2008, 2011, 2014, 2017 and
2018)” and ‘“Vehicle Miles Traveled
(VMT) Offset Analysis” to read as
follows:

§52.2270 Identification of plan.
* * * * *
(e) * *x %
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EPA-APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE TEXAS SIP

. . State
o Applicable geographic or h
Name of SIP provision . submittal/ EPA-approval date Comments
nonattainment area effective date

Reasonable Further
Progress Plan (RFP),
RFP Contingency Meas-
ures.

RFP Motor Vehicle Emis-
sion Budgets (2008,
2011, 2014, 2017 and

Brazoria, TX.

Brazoria, TX.

2018).
Vehicle miles traveled off- Houston-Galveston-
set analysis. Brazoria, TX.

Houston-Galveston-

Houston-Galveston-

4/1/2010, 5/6/2013 ............

[Insert page number where

the document begins].

5/6/2013

[Insert page number where

the document begins].

5/6/2013

[Insert page number where

the document begins].

[FR Doc. 2013-30876 Filed 12—31-13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2011-0854; FRL-9904-50—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Approval of the 2002
Base Year Emissions Inventory for the
Liberty-Clairton Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: As a revision to the
Pennsylvania State Implementation Plan
(SIP), Environmental Protection Agency
(EPA) is approving the 2002 base year
emissions inventory for the Liberty-
Clairton nonattainment area for the 1997
annual fine particulate matter (PM- s)
National Ambient Air Quality Standard
(NAAQS or standard) (hereafter “the
Liberty-Clairton Area” or “‘the Area”).
EPA is also approving revisions to the
Allegheny County Health Department
(ACHD) regulations, which were
submitted by Pennsylvania Department
of Environmental Protection (PADEP).
These regulatory revisions included the
following amendments to ACHD
regulations, which became effective on
May 24, 2010: The addition of the levels
of the 1997 annual PM, s standard and
the 2006 24-hour PM, s standard, and
the related references to the list of
standards and the addition of the
definition of “PM, 5”. These actions are
being taken under the Clean Air Act
(CAA).

DATES: Effective Date: This final rule is
effective on February 3, 2014.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2011-0854. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Allegheny County
Health Department, Bureau of
Environmental Quality, Division of Air
Quality, 301 39th Street, Pittsburgh,
Pennsylvania 15201.

FOR FURTHER INFORMATION CONTACT:
Emlyn Vélez-Rosa, (215) 814-2038, or
by email at velez-rosa.emlyn@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background

II. Summary of State Submittal

II. Effects of Recent Court Decisions

IV. Final Action

V. Statutory and Executive Order Reviews

I. Background

The formal SIP revision submittal,
prepared by ACHD, was submitted by
PADEP on June 17, 2011. The SIP
revision included the 1997 annual PM, 5
NAAQS attainment plan for the Liberty-
Clairton Area, a 2002 base year
emissions inventory for purposes of
meeting the requirement of section
172(c)(3) of the CAA, the transportation

conformity motor vehicle emissions
budgets (MVEBs), and certain revisions
to ACHD regulations. This SIP revision
is described in further detail in section
II of this rulemaking action.

On November 7, 2011 (76 FR 68699),
EPA published a notice of proposed
rulemaking (NPR) for the
Commonwealth in Pennsylvania. In the
NPR, EPA proposed conditional
approval of the 1997 annual PM5 5
NAAQS attainment plan for the Liberty-
Clairton Area (the “attainment plan”).
EPA proposed conditional approval
because the attainment plan included
air quality modeling that relied on
emissions reductions from the Clean Air
Interstate Rule (CAIR), which was
problematic because at the time CAIR
was no longer in place. EPA had
promulgated the Cross State Air
Pollution Rule (CSAPR) on August 8,
2011 (76 FR 48208) to replace CAIR. As
part of this NPR, EPA also proposed to
approve the amendments to ACHD
regulations included in the June 17,
2011 SIP revision, which added the
definition of PM, s and the level of the
1997 annual and 2006 24-hour PM> 5
NAAQS. No public comments were
received on this NPR.

On October 25, 2013 (78 FR 63881),
EPA determined that the Liberty-
Clairton Area had attained the 1997
annual PM, s NAAQS, based on quality-
assured and certified ambient air quality
data for the 2009-2011 and 2010-2012
monitoring periods. This “clean data
determination” suspended the
requirement for the Liberty-Clairton
Area to submit an attainment
demonstration, reasonably available
control measures (RACM), reasonable
further progress (RFP), and contingency
measures related to attainment of the
1997 annual PM, s NAAQS, for so long
as the Area continues to attain the 1997
annual PM, s NAAQS.

On November 18, 2013, PADEP
submitted a letter requesting to
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withdraw the sections of the June 17,
2011 SIP revision pertaining to the
suspended planning requirements for
the Liberty-Clairton Area as a result of
EPA’s determination of attainment for
the Area. Specifically, PADEP requested
to withdraw all portions of the June 17,
2011 SIP revision, except for the
portions pertaining to the 2002 base
year emissions inventory and the
revisions to the ACHD regulations,
which are discussed in section 2
(Regulatory Changes), section 6
(Emissions Inventory), and appendix F
(Stationary Point, Area, Nonroad, and
Mobile Emissions Inventories) of the SIP
submittal. As a result of PADEP’s
November 18, 2013 letter, EPA has no
statutory obligation to take further
action on the portions of the June 17,
2011 SIP revision that have been
withdrawn. Therefore, in this
rulemaking action, EPA is only
approving of the June 17, 2011
submittal, the 2002 base year emissions
inventory and the submitted revisions to
ACHD regulations.

II. Summary of State Submittal

As discussed in this rulemaking
action, the 2002 base year emissions
inventory was submitted by PADEP as
part of the June 17, 2011 SIP revision.
The base year emissions inventory
includes emissions estimates that cover
the general source categories of point
sources, non-road mobile sources, area
sources, on-road mobile sources, and
biogenic sources. The pollutants that
comprise the inventory are nitrogen
oxides (NOx), volatile organic
compounds (VOC), PM, s, coarse
particles (PM;0), ammonia, and sulfur
dioxide (SO,). In accordance with 40
CFR 51.1008(b), PADEP selected 2002 as
the base year for the emissions
inventory. EPA has reviewed the results,
procedures and methodologies for the
2002 base year emissions inventory
submitted by PADEP and finds them
approvable. Further analysis of the
emissions inventory development can
be found in the June 17, 2011 SIP
submittal and in EPA’s October 5, 2011
technical support document (TSD)
included as part of the docket for this
rulemaking action. See Docket ID
Number EPA-R03-2011-0854.

The SIP submittal also included the
following amendments to ACHD
regulations, which became effective on
May 24, 2010: (1) The addition of the
1997 annual PM, 5 standard level of 15
pg/m3, the 2006 24-hour PM, s standard
level of 35 ug/ms3, and the related
references to the list of standards in
ACHD article XXI section 2101.10 and
(2) the addition of the definition of
“PM.,.s” to ACHD article XXI section

2101.20. These regulatory amendments
are described in sections 2 and 6 and
appendix F of the June 17, 2011 SIP
submittal. EPA’s rationale for approving
the described SIP revisions was
provided in the NPR and will not be
restated here.

I11. Effects of Recent Court Decisions

On January 4, 2013, in Natural
Resources Defense Council v. EPA, the
D.C. Circuit remanded to EPA both the
“Final Clean Air Fine Particle
Implementation Rule” (72 FR 20586,
April 25, 2007) and the
“Implementation of the New Source
Review (NSR) Program for Particulate
Matter Less than 2.5 Micrometers
(PM>5)” final rule (73 FR 28321, May
16, 2008) (collectively, “1997 PM, s
Implementation Rule” or
“Implementation Rule”). See 706 F.3d
428 (D.C. Cir. 2013). The Court found
that EPA erred in implementing the
1997 annual PM, s NAAQS pursuant
solely to the general implementation
provisions of subpart 1 of part D of Title
I of the CAA (subpart 1), rather than the
particulate-matter-specific provisions of
subpart 4 of part D of Title I of the CAA
(subpart 4). As a result, the D.C. Circuit
Court remanded EPA’s Implementation
Rule and instructed EPA “to
repromulgate these rules pursuant to
subpart 4 consistent with this opinion.”
Significantly, the Court’s decision
remanded the rules to EPA and did not
vacate them. In a future rulemaking
action, EPA intends to respond to the
Court’s remand and to promulgate new
implementation regulations for the
PM, s NAAQS in accordance with the
requirements of subpart 4. In the
interim, EPA will proceed to review
attainment plans that have already been
submitted but are not yet approved
where appropriate.

EPA has two longstanding general
guidance documents that interpret the
1990 amendments to the CAA,
commonly known as the “General
Preamble” and the “Addendum,” that
make recommendations to states for
meeting the statutory requirements for
SIPs for nonattainment areas including
those of subpart 4.1 In the General

1 See “‘State Implementation Plans; General
Preamble for the Implementation of Title I of the
Clean Air Act Amendments of 1990,” (57 FR 13498,
April 16, 1992) (hereafter, General Preamble). EPA
notes that it has issued additional guidance for
attainment plans for PM,¢ in particular, including
extra requirements for areas classified as “serious”
nonattainment areas under subpart 4. See ““State
Implementation Plans for Serious PM;o
Nonattainment Areas, and Attainment Date Waivers
for PM,o Nonattainment Areas Generally;
Addendum to the General Preamble for the
Implementation of Title I of the Clean Air Act
Amendments of 1990,” (59 FR 41998, August
16,1994) (hereafter, Addendum).

Preamble, EPA discussed the
relationship of subpart 1 and subpart 4
SIP requirements, and pointed out that
subpart 1 requirements were to an
extent “subsumed by, or integrally
related to, the more specific PM;o
requirements.” 2 Section 172(c)(3) of the
CAA requires that States submit a
comprehensive, accurate, and current
inventory of actual emissions from all
sources in the nonattainment area. In
the General Preamble, EPA stated that
section 172(c)(3) applies for purposes of
subpart 4, which itself contains no
additional emissions inventory
requirements for purposes of PM;¢ 3
Thus, subpart 4 adds no additional
emissions inventory requirements.

EPA’s remanded 1997 PM, 5
Implementation Rule required States to
meet emissions inventory requirements,
including a statewide emissions
inventory of direct PM, s and all PM; s
precursors, any additional emissions
inventory information needed to
support an attainment demonstration
and RFP requirements, and a baseline
(i.e. base year) emissions inventory
suitable for the SIP planning
requirements for the area at issue.* As
EPA explained in the 1997 PM 5
Implementation Rule, in order to ensure
that States provide the information
necessary for SIP planning, including
the need to evaluate which PM; 5
precursors a state should regulate in a
given nonattainment area, the
requirements relating to emissions
inventories include a requirement that
States must provide emissions
information for direct PM, s, SO,, NOx,
VOGs, and ammonia.>

EPA believes that the D.C. Circuit
Court’s decision in NRDC v. EPA does
not affect the emissions inventory
requirements for the 1997 annual PM; 5
NAAQS. The D.C. Circuit Court’s
remand of the 1997 PM, 5
Implementation Rule to EPA with
instructions to repromulgate
implementation regulations consistent
with subpart 4 would not result in
additional emissions inventory
requirements under subpart 4 because

2See 57 FR 13538.

3 See General Preamble, 57 FR 13539. EPA notes,
however, that under subpart 4 requirements states
may need to submit updated emissions inventories
to support later SIP submissions, such as SIP
submissions to address the requirements for serious
areas under section 189(b)(1), or the requirements
for an extension of the serious area attainment date
under section 188(e).
